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STATEIVIENT OF FACTS

This case arises from an automobile accident that occurred on Deccmber 20, 2005, when

Defendant/Appellant Patricia Manton failed to yield at a stop sign, and collided with a vehicle

occupied by Plaintiff/Appellee Richard Jaques. Liability was adrnitted, and the sole issues at trial

were the proximate cause of any injury and the amount of dainages.

Witli respect to damages, Plaintiff offered inedical bills from vaiious providers from

December 28, 2005 through February 28, 2007. The charges billed by those providers totaled

$21,874.80, but the amount that these medical providers accepted as full payment frorn Medical

Mutual of Ohio totaled a mere $7,483.91. Thus, the providers accepted about one-third of the

billed amounts as payment in full. Plaintiff took the position that he was entitled to conceal this

large write-off from the jury, and to pretend that his mcdical expenses were really $21,874.80

instead of the $7483.91 that the providers accepted as full payment. And Plaintiff took this

position even though this Court held unequivocally in Robinson v. Bates (2006), 112 Ohio St. 3d

17, 2006 Ohio 6362, 857 N.L. 2d 1195, that amounts written off by medical providers are not

"collateral benefits," and that the collateral source rule does not preclude adinission into

evidence of the reduced amount that a provider accepts as full payment.

In fartlierance of his objective to overstate the true amount of his medical expenses,

Plaintiff filed a Motion In Limine, arguing that Ohio's collateral source rule precludes evidence

of amounts written off by Plaintiffs healtlicare providers. Plaintiff contended that this Court's

decision in Robinson did not apply to claims arising after the effective date of R.C. 2315.20

(Apri17, 2005), because R.C. 2315.20 precludes cvidence of collateral benefits where the source

of those benefits has a contractual right of subrogation and Plaintitl's insurer had such a right. In



order to make this argument, Plaintiff had to ignore the principal holding of Robinsorl that

amounts written-off by medical providers are not collateral benefits to begin with.

In response, Defendant pointed out that Robinson squarely addressed the collateral

benefits issue, and permits introductions of both the amounts billed by Plaintiff's medical

providers and the amount accepted as full payinent. Defendant further pointed out that nothing

in R.C. 2315.20 changes this court's fundamental holding in Robinson that amounts written off

are simply not collateral benefits. Hence, Robinson remains good law even under R.C. 2315.20.

The Trial Court granted Plaintiff's Motion In Limine on February 17, 2008, disregarding

this Court's decision in Robinson, and the matter proceeded to trial on February 20, 2008,

During trial, the Trial Conrt reaffirmed its rniling on Plaintiffs Motion In Limine, and precluded

Defendant's proffer of evidence of the significant write-off of Plaintift's medical bills. The

Court permitted the jury to consider only the gross amount of Plaintiff's medical bills, even

though this was a make-believe amount, two-thirds of which nobody ever paid. On Februaly 21,

2008, the jury returned its verdict for Plaintiff in the ainount of $25,000.00.

On Mareh 10, 2008, Defendant filed a Motion For New Trial to allow evidence on the

reasonableness of Plaintiff's medical expenses in accord with Robinson v. Bates. The Court

denied that Motion on March 19, 2009.

Defendant appealed these evidentiary rulings to the Sixth District Court of Appeals.

Without any meaningful analysis, the Court of Appeals affirmed the Trial Court's ruling. The

Sixth Distiict held simply that because Plaintiffs medical insurer had a general contractual right

of subrogation, and because the case arose after the enactment of R.C. 2315.20, the Trial Court's

refusal to allow Defendant to present evidence of the write-offs was proper.
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In so holding, the Sixth District disregarded Robinson by limiting the decision to cases

arising before the effective date of the new statute, R.C. 2315.20, and reduced its inquiry on this

compex issue to a single question; Does a contractual right of subrogation exist? Because the

health insurer's agreement in this case contained such a provision, the Court simply cited the

new statute as a basis to exclude all anlomrts except the original bill. Thus, the lower courts'

rulings prevented Defendant from presenting evidence that is both proper and admissible, as this

Court squarely held in Robinson.

ARGUMENT

Proposition of Law No. 1

Because no one pays the difference between amounts originally
billed and amounts accepted as full payment, those amounts
are not "benefits" under the collateral source rule. Hence,
evidence of such write-offs is not precluded by R.C. 2315.20,
and sucli evidence is adinissible on the isstte of reasonableness
and necessity of charges for medical treatment and hospital
care.

The Trial Court and the Appellate Court below ianproperly limited the holding of this

CourC in Robinson v. Bates to claims that arose before the effective date of R.C. 2315.20. This

case provides an opportunity for this Court to clarify the law on this important evidentiary issue,

which is currently vexing courts and litigants throughout this state. The issue is whether, in a

peasonal injury case, both the amounts billed and the amounts accepted as full payment by

medical providers are admissible evidence as to the plaintiif's damages.
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A. The Purpose of Tort Darnaaes is to Make the Plaintiff Whole, Not to Provide a
Windfall

The starting point for any analysis of tort damages is the filndamental principle that "the

measure of damages is that which will compensate and make the plaintiff whole." Pryor v.

Weber (1970), 23 Ohio St.2d 104, 263 N.E. 2d 235 (Syllabus 1). Allowing a plaintiff to recover

the amount of "wiite-offs," i.e., amounts deducted from the initial bills of inedical care providers

and never actually paid by anybody, violates this fundamental principle without any valid reason

for doing so. See, for example, Moorhead v. Crozer Chester Medical Center (2001), 564 Pa.

156, 765 A.2d 786, holding that awarding a plaintiff the difference between the amount billed by

the hospital and the amount that the hospital accepted as payment in full "will provide [plaintifi]

with a windfall that would violate fundamental tenets of just compensation"; and Cooperative

Leasing, Ine, v, Johnson (Fla. App. 2004), 872 So.2d 956, 958, holding that the plaintiff "was not

entitled to recover for medical expenses beyond those paid by Medicare because she never had

any liability for those expenses and would have been made whole by an award limited to the

amount that Medicare paid to her medical providers." Accord, Koff nan v. Leichtfuss (2001),

246 Wis.2d 31, 630 N.W.2d 201, 217-218 (Sykes, J., dissenting), stating that it is "inconsistent

with the `make whole' function of compensatory damages to enrich a plaintiff by measuring

medical expense damages by reference to their highest retail value rather than what was actually

incurred."

Under R.C. 1751.60, a medical provider who has a contract with a healtli insurer must

accept the insurer's payment as payment in full for the billed services. The provider eamiot look

to the patient to pay the insurer's write-off. The statute provides in pertinent part:

(A) Except as provided for in divisions (E) and (F) of this section,
every provider or health care facility that contracts with a health
insuring coiporation to provide health care seivices to the health
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insuring corporation's enrollees or subscribers shall seek
compensation for covered services solely from the health insuring
corporation and not, under any circumstances, from the enrollees
or subscribers, except for approved copayments and deductibles.

Thus, allowing Plaintiff to recover as pLnported "damages" an amount that neither he nor his

insurer will ever pay to anyone is to allow an impermissible windfall.

B. This Court Held in Robinson that Write-Offs Are Admissible

In Robinson v. Bates (2006), 112 Ohio St. 3d 17, 2006 Ohio 6362, 857 N.E. 2d 1195, this

Court squarely refused to approve any such result. This Court held in its syllabus:

1. Both an original inedical bill rendered and the amount accepted
as full payment are admissible to prove the reasonableness and
necessity of charges rendered for inedical and hospital care.
(Wagner v. MeDaniels (1984), 9 Ohio St.3d 184, 9 OBR 469, 459
N.E.2d 561, followed.)

2. Any difference between an original medical bill and the amount
accepted as full payment for the bill is not a"benefit" under the
collateral-source rule.

This Court further explained in Robinson at ¶16 that the collateral source rule does not

apply to written-off expenses:

The collateral-source rule does not apply to wiite-offs of expenses
that are never paid. The written-off amount of a medic:al bill differs
fi•om the receipt of compensation or services addressed in Pryor.
The collateral-source rule excludes only "'evidence of benefits paid

by a collateral source."' (Emphasis added.) Wentling v. Med.

Anesthesia Servs., P.A. (1985), 237 Kan. 503, 515, 701 P.2d 939,
quoting 3 Minzer, Nates, Kimball, Axelrod & Goldstein, Damages
in Tort Actions (1984) 17-5, Section 17.00. Because no one pays
the write-off, it cannot possibly constitute paytnent of any benefit
from a collateral source. See Moorhead v. Crozer Chester Med.

Ctr-. (2001), 564 Pa. 156, 165, 765 A.2d 786 (collateral-source rule
does not apply to amounts written off by the insurer since those
amounts are never paid by any collateral souree). Because no one
pays the negotiated reduction, admitting evidence of write-offs
does not violate the purpose behind the collateral-source rule. The
tortfeasor does not obtain a credit because of payments made by a
third party on behalf of the plaintiff.
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In light of this Court's clear holding in Robinson, one might be tempted to ask the lower courts

in this case, with due deference, "what is it about the Supreme Court's holding that `the

collateral-source iule does not apply to write-offs of expenses that are never paid' that you don't

understand7"

In reaching its decision in Robinson, this Court examined cases from Idaho, California,

Florida and Pennsylvania holding that the amount written off by medical providers is neither a

"collateral source" nor a "benefit received," and that evidence of such write-offs is admissible.

See, Moorhead v. Crozer Chester Med, Ctr. (2001), 564 Pa. 156, 165, 765 A.2d 786; Hanif v.

House fluth. Of Yolo Cly. (1988), 200 Cal. App. 3d 635, 640, 246 Cal. Rptr. 192; Dvet v.

McKirtley (2003), 139 Idaho 526, 529, 81 P.3d 1236; Coop. Leasing v. Johnson (Fla.App.2004),

872 So.2d 956, 960. Consistent with these holdings, both Florida and Idaho have enacted

statutes that limit or abolish the collateral source i-ule, joining 19 other states that have modified

or abolished the collateral source iule. S.B. 80 Section 3(A)(7)(b).

Through that analysis, this Court reasoned that the new statute likewise was intended to

limit the scope and effect of the collateral source rule, and its decision is entirely consistent with

decisions interpreting siinilar legislation in other jurisdictions. Accordingly, it is clear from the

reasoning of this Court, its analysis of R.C. 2315.20, and the General Assembly's opinions cited

by the Court with regard to S.B. 80 that both the General Assembly and the Supreme Court of

Ohio are of one mind: R.C. 2315.20 sliould not be interpreted to prohibit the introduction of

evidence of illusory "charges" that were never paid, and will never be paid.

The Sixtli District in this case disregarded Robinson by limiting the decision to cases

arising beiore the effective date of the new statute, R.C. 2315.20. Seemingly free from this

Court's holdings, the Sixth District then reduced its inquiry on this complex issue to a single
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question: Does a contractual right of subrogation exist? Finding that there was a subrogatcd

interest to the amounts yaid, the Court simply cited the new statute as a basis to exclude all

amounts except the original bill.

This analysis is wrong for at least three reasons. First, nothing in Robinson limits the

case to claims arising before the effective date of the statute. It would inake no practical sense

for this Court to issue an important decision destined to become obsolete within a few months.

This Court's syllabus in Robinson directly targets the admission of this evidence and is nowhere

limited to cases arising before the statute. This Court's syllabus is controlling law on these

issues and no authority exists to support the notion that a footnoted reference to the effective

date of a statute constz-ued in the body of a Court's opinion somehow vitiates the Court's

syllabus, In fact, if there is any "dishannony between the syllabus of an opinion and its text or

footnotes, the syllabus controls." See Rule 1(B)(2) of the Supreme Court Rules for the

Reporting of Opinions. Moreover, the enactment of R.C. 2315.20 did not change - indeed the

statute reinforces - the fundamental concept that the collateral source iule applies only to

amosuits "payable as a benefit."

Second, the Appellate Court ruling below suggests that this Court in Robinson either did

not c.onstrue the statute or that its opinion would have been different had the statute been in

effect when the case was decided. In fact, this Conrt construed both the new statute and its

legislative history, including the General Asseinbly's express findings that "21 states have

modified or abolished the collateral source rule." Robinson, at paragraph 14.

Third, and perhaps niost important, the Sixth District's decision fails to heed the

fundamental point of Robinson, which is that write-offs of medical bills are not collateral
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benefits to begin with, and that therefore the collateral source rule does not preclude evidence of

such write-offs.

In the recent case of Stanley v. IVaZker (Ind. 2009), 906 N.B.2d 852, the Indiana

Supreme Court construed Indiana's collateral benefit statute as applied to facts almost identical

to those of this case. In Stanley, both the Trial Court and the Court of Appeals held that it

would have violated Indiana's "collateral source" statute for the defendant to present evidence

that the plaintiff's medical providers had accepted as full payinent an amount $4,750,00 less

than the aniount o. g ially billed. The Indiana Supreme Court acldressed the question of how to

determine the reasonable value of inedical services, and reviewed decisions from several other

jurisdictions, including this Court's decision in Robinson v. Bates. In a well-reasoned decision,

the Indiana Supreme Court held that the reasoning and rationale that this Court espoused in

Robinson v. Bcates is the fairest approach, and that the collateral source rule does not bar

evidence of discounted tnnounts in order to determine the reasonable value of medical services.

The Stanley Court declared (906 N.E.2d at 858):

The reasonable value of medical services is the measure used to
determine damages to an injured party in a personal injia-y matter.
This value is not exclusively based on the actual amotnit paid or
the amount originally billed, thougli these figures certainly may
constitute evidence as to the reasonable value of medical services.
A defendant is liable for the reasonable value of the services. We
find this to be the fairest approach; to do otherwise would create
separate categories of plaintiffs based on the method used to
finance medical expenses. See Robinson, 857 N.F,.2d at 1200
(discussing how its rLi1e avoided the creation of separate categories
of plaintiffs based on individual insuranee coverage).

The same principles and conclusion pertain here.

The amount of any medical bill is subject to reduction, compromise or negotiation,

depending upon circumstances. Introduction of the fact that the provider accepted a reduced
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amount on the original bill is direct evidence of the reasonableness of the original charge,

regardless of the source of paynient, and is a valid challenge to the reasonableness that is at

issue. The jary need never know who paid the bill. But they certainly ought to know that the

plaintiff's medical providers accepted $7,483.91 as full payment of bills totaling $21,874.80 (as

occurred here).

At trial in this case, Defendant sought to admit the original amount and the amount the

provider in fact accepted to rebut the reasonableness of the bills submitted. Thc "1'rial Court was

wrong to exclude that evidence, and was wrong to deny Defendant's Motion For New Trial when

given a chance to correct its eiTor. Likewise, the Sixth District erred in applying R.C. 2315.20 to

bar such evidence, and by ignoring this Court's rufing in Robinson v. Bates that written-off

amounts are simplyuot collateral benefits to which the collateral sonrce even applies.

C. R.C. 2315.20 Does Not Affect the Robinson Rule of Admissibility of Write-Offs

'lhe accident at issue in Robinson took place in 2001, and therefore this Couit observed in

footnote 1 of the decision that R.C. 2315.20 did not apply to the case because the statute took

effect after the aceident. The footnote states:

We note that, effective April 7, 2005, the General Assembly
passed R.C. 2315.20, a statute titled "hitroduction of collateral
benefits in tort actions," The purpose of this statute was to set forth
Ohio's statement of law on the collateral-source rule. This new
collateral-benefits statute does not apply in this case, however,
because it became effective after the cause of action accrued and
after the complaint was filed.

After Robinson, plaintiffs throughout Ohio have seized upon this innocuous footnote,

which sirnply obseives that a then-recently enacted statute does not apply to the case, in an

attempt to evade this Court's holding Robinson. But nothing in R.C. 2315.20 changes the result
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in Robinson. Indeed, these plaintiffs are nlissing the point of the new statute, which is to allow

evidence of collateral bene£ts, not to exclude such evidence. The statute provides:

(A) In any tort action, the defendant may introduce evidence of auy
amount payable as a bencfit to the plaintiff as a result of the
damages that result fronr an injury, death, or loss to person or
property that is the subject of the claim upon which the action is
based, except if the source of collateral benefrts has a mandatory
self-effectuating federal right of subrogation, a contractual right of
subrogation, or a statutory right of subrogation or if the source
pays the plaintiff a benefit that is in the fomr of a life insurance
payment or a disability payment. However, evidence of the life
insurance paynlent or disability payinent may be introduced if the
plaintiffs employei- paid for the life insurance or disability policy,
and the employer is a defendant in the toil action.

Since written-off amounts are not "collateral benefits," the exception to R.C. 2315.20 for

"collateral benefits" for which there is a right of subi-ogation cannot possibly preclude evidence

of such write-offs. And this is just as true after the new statute took effect as it was before it toolc

effect.

Moreover, this new statute is entirely consistent with the General Assembly's clear

message that Ohio public policy is to limit, not expand, tlie scope of the collateral source rule.

Over the past tliii-ty years, the Oliio General Assembly has repeatedly declared, in statute after

statute, that the collateral source rule is at odds with the public policy of this state. Hence, for

the Ohio courts now to expand the scope of the collateral source rule so as to allow an injLtred

plaintiff to recover not only the arnount that was actually paid by a third party for a plaintiffs

medical expense, but also the amount that was "written off" and never paid or incurred by a third

party (let alone the plaintifo, would be contrary to public policy.

Tlius, in 1975 - just five years after this Court recognized the collateral source rule in

Pryor v. Weber (1970), 23 Ohio St.2d 104, 263 N.E.2d 235 - the General Assembly cnacted R.C.

2305.27, which partially abrogated the collateral source rule in medical malpractice eases. In
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1986, the General Assembly enacted R.C. 2744.05, which eliminated the collateral source rule in

suits against political subdivisions. hi 1987, the General Assembly enacted R.C. 2317.45, a

principal purpose of which was to "prevent double recoveries in tort actions" and "to limit the

collateral source nile adopted in Pryor v. Weher (1970)." Sorrell v. Thevenir (1994), 69 Ohio

St.3d 415, 420-421, 633 N.E.2d 509. When a majority of this Court held (in Sorrell) that R.C.

2317.45 violated certain provisions of the Ohio Constitution, the General Asseinbly, in 1996,

enacted an amended version of that statutc, again with the specific intent to "[a]brogate the

common law collateral source nile as adopted *** in Pryor." See Sections 5(I)(1)(a) and (b),

146 Ohio Laws, Pait II, 4024.

Although amended R.C. 2317.45 was also held to be unconstitutional (State ex rel. Ohio

Academy of'Trial Lawyers v. Sheward (1999), 86 Ohio St.3d 451, 715 N.E.2d 1062), the General

Assembly, in 2003, enacted R.C. 2323.41, which allows a medical malpractice defendant to

introduce evidence of collateral benefits payable to the plaintiff, such as insurance, unless the

source of the collateral benefits has a right of subrogation. Two years later, in 2005, the General

Assernbly enacted R.C. 2315.20 - the statute at issue here, which allows the defendant in any tort

action to introduce evidence of collateral benefits payable to the plaintiff, subject to certain

exceptions.

The public policy inherent (and clearly stated) in all of these statutes - that the collateral

source rule should be abrogatcd, or at least limited - is in no way altered by the fact that this

Court held the two versions of R.C. 2317.45 to be unconstitational. ln Floletoix v. Crouse

Cartage Co. (2001), 92 Ohio St.3d 115, 121, 2001-Ohio-109, this Court specifically stated that,

in "dealing with the constitutionality of various collateral benefits offset statutes ***, this Court

has recognized that the state has a legitimate interest in preventing double recoveries."
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Moreover, in those constitutionality cases, this Court aeknowledged that such statutes do not

violate due process if thcy are limited to situations in which "the loss for which the collateral

benefits coinpensates is actually included in the award." (Id, at 12) If, however, a statute

operates "to reduce a plaintiff's tort recovery irrespective of whetlier a double recovery has

actually occurred," the statute is unconstitutional. (Ibid.)

Given this legislative history, it can hardly be said that an expansion of the scope of the

collateral source rule (which is what the Sixth District's decision does), so as to allow an injured

plaintiff to be paid money for amounts that were "written off" by medical service providers and

never paid or incurred by the plaintiff (or his insurer), would further the public policy of this

state. To the contrary, the adoption of a rule precluding sach recovery would be fully consistent

with public policy.

See, in this regard, Cooperative Leasing, Inc. v. Johnson (Fla. App. 2004), 872 So.2d

956, 959, holding that limiting compensatory damages to the amount actually paid by the

plaintift's insurer would be "in acc:ord with the policy expressed by the [Florida] legislature" in a

statute enacted in 1997 that "abrogated the common law collateral source rule and replaced it

with a statutory provision that allows certain payments from collateral sources to be set off fioin

a plaintiff's recovery." The Florida Court concluded that its holding "allows an injured party to

receive compensation for rnedical expenses for wliich [the injured party has] become liable, but

does not permit the plaintiff to receive a windfall by recovering `phantom damages."'

To allow plaintiffs to recover such "phantom damages" can only increase the cost of

liability insurance - unjustifiably - for all Ohioans. Someone will have to pay for such

recoveries. Inevitably, that cost will be borne by defendants' liability insurers and then by the

tnillions of Ohioans who buy such insurance. And all of those additional costs will be incurred

12



by the citizenry simply to allow injured plaintiffs to receive windfalls through the recovery of

illusoxy "charges" that neither they nor their health insurers ever had to pay. This makes no

sense from the standpoint of eitlier logic or public policy.

Proposition of Law No. 2

Even if the court of appeals is correct in ignoring Robinson,
amounts written off are still entirely adniissible under R.C.
2315.20 because no contractual right of subrogation can exist
for amounts that have never been paid.

As the Appellate Court noted, R.C. 2315.20 precludes a defendant from introducing

evidence of "any aniount payable as benefit to the plaintifP" where the source of that benefit has

a contractual right of snbrogation. See, R.C. 2315.20. Simply put, that statute precludes

evidence of collateral benefits payable to the plaintiff that are subject to a contractual right of

subrogation. But no iight of subrogation attaches to an amount that has never been paid by

airyone. Subrogation is the right of an insurer to recover from a tortfeasor amounts that the

insurer paid under an insurance policy. See, e.g., Ohio Cas. lns•. Co. v. Baker (2d Dist. 1945), 44

Ohio L. Abs. 334, 64 N.E.2d 850; Travelers Indemnity Company v. Brooks (1977), 60 Ohio

App.2d 37, 395 N.E.2d 494; Mickigan Millers Mut. Ins. Co. v. Christian (2003) 153 Ohio

App.3d 299, 794 N.E. 2d 68, 2003-Ohio-2455. Thus, Plaintiff's medical insurer could not

possibly recover in a subrogation action aniounts that it never paid. And since that is so, R.C.

2315.20 does not preclude admission of evidence of amounts written-off in any event.

Since no riglit of subrogation attaches to an amount that has ncver been paid by anyone,

R.C. 2315.20 does not preclude evidence of write-offs. This is an additional reason why the

lower courts erred in excluding evidence that two-thirds of Plaintiffs niedical expenses were

simply written-off. This resulted in the jury awarding about $14,000.00 of phantom damages to

Plaintiff.

13



CONCLUSION

The Trial Court and the Sixth District Court of Appeals erred in applying R.C. 2315.20 to

bar rebuttal evidence as to the reasonableness of inedical expenses, as this Court authorized in

Robinson v. Bates. In Robinson, this Court recognized that amounts written-off from medical

bills are not "collateral benefits," and that the collateral source rule does not preclude evidence of

such write-offs. Nothing in R.C. 2315.20 changes the nile set forth in Robinson. Moreover,

since an insurer has no right of subrogation for amounts that it never paid, R.C. 2315.20 does not

apply in any event.

This Court should reaffinn Robinson v. Bates and reverse the decision of the Sixth

District Court of Appeals, remanding this matter to the Trial Court for further proceedings

consistent witli Robinson.

Respeetfully submitted,

MARSHALL & MELHORN, LLC

By:
Alan B. Dills, Esq.
Attorney for Appellant Manton

ULMER & BERNE, LLP

By: 1, &
David L. Lester, Esq. Co-counsel for
Appellant Manton
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IN 1'1-IE COURT OF APPEALS OF OHIO
SMM APPELLATE DISTRICT

LUCAB COU2dTY

I

Richard Jaques Court of Appeals No. L-08-1096

Appellee Trial Court No. CI-06-7626

V.

Patricia A. Manton

Appellant

DECISIoNANI) JUllGMENT

Deoided: MAR 2 0 2009

k k k k k

IvIiehael I'). Eell and Kevin J. Boissoneault, for appellee.

Paul R. Bortfiglio, for appellaut.

a5t)WIK, J.

{$1} This is an appeal from a judgment of the Lucas County Court of Common

Pleas, following a jury trial, in which the trial court barred the introduction of evidence as

to the reduction of eed:ain medical bills pursuant to 17..C, 2315.20. Pursuant to 6th

Dist.LocApp.R. 12(A), we hereby sua sponte trangfer this mattcr to our accelerated

doCket and render onr deeision.

E°JaURNALIZED
, MAR 2 0 2009

4



i

{q( 2} This case arose as apersonal injury action following atraffic accident,

Liability was undisputed at trial; however, appellant, citing Robinson v. Bates, 112 Ohio

St.3d 17, 2006-Ohio-6362, sought to introduce evidence that appellee's medical providers

accepted reduced payments pursaant to a contract with appellee's insurer, thereby

reducing the reasonable value of his medical expenses, The trial court denied appellant's

request, citing R.C. 2315.20, Ohio's Collateral Source Rule. The jury awarded appellee

damagcs in an amount less than the total of his medical bills. Nevertheless, appellant

filed a motion for a new trial, which the trial court denied. A timely notice of appeal was

filed in this oourt on Apri13, 2003.

{¶ 3} On appeal, appellant sets forth the following two assignments of error:

{¶ 4} 111, The trial court erred by preclading [appellant's] proffered evi.dence

challenging the reasonableness of [appellee's] medical bills based on the Suprome Court's

decision Robinson v. Bates (2006), 112 Ohio St.3d 17.

{¶ S} "2, The trial oourt's decision to deny [appeliant's] motion for new trial for

the reason that Robinson v.l3otes does not apply to cases arising after the April 7, 2005

effective date of R.C. §2315.20 is erroneous as a matter of law."

{Q 6} In both of his assignments of error, appellant urges this court to apply the

rule stated in Robinson, supra. Accordingly, we will address them together,

{4i( 7} In Robinson, the Supreme Court of Ohio held that "[b]oth an original

medical bill rendered and the amount accepted as full payment ara admissible to prove

the reasonableness and necessity of charges rendered for medical and hospital care." ld.,

5



paragraph one of the syllabus. R.C. 2315.20, whieh became effcetive after the cause of

action in Robinson accrued', states, in relevant part, that:

(^( 8} "(A) Tn any tort action, the defendant may introduce evidence of any

amount payable as a benefit to the plaintiff as a result of the damages that resuh from an

injury, death, or loss to person or property that is the subject of the claim upon which the

action is based, except if the source of collateral benefits has a*#* contractual right of

subrogation * * *."

{19} It is undisputed that this case arose after the enactment of R.C. 2315.20, It

is further undisputed that the source of medical payments that appellant attempted to

introduce at trial were subject to a eontractual right of subrogation. Accordingly, the

application of the collateral source rule is controlled by R.C. 2315.20, and not by the rule

set forth in Robinson v. Bates, supra.

{¶ 10} On consideration, we find that the trial court did not err by refusing to

allow appeltant to present evidence of the reduced amount accepted as full payment for

appellee's medical bills to the jury, or by denying appellant's motion for a new trial on

that same basis, Appellant's two assignments of error are not well-taken.

{$ 111 The judgment of the Lucas County Court of CQmtnon Pleas is affirmed.

Appellaut is ordered to pay the costs of this appeal pursuant to App.R. 24. Judgment for

'The Ohio Supreale Court recognized that R,C. 2315.20 did not apply in
Robinson, because the statute became effective "after the cause of action [in that case]
accnted and after the complaint was filed," Id., ¶ 10, fn I.

I
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the clerk's expense incurred in preparation of the reCord, fees allowed by law, and the fee

for filing the appeal is awarded to Lucas County.

JIJQGMENT AFFIRIviED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27, See,
also, 6th Dist.Loc.App.R. 4.

Mark L. Pietrvkowski.1,

Arlene Singer. S.

Thotnas J. Osowik. J.
CONCUR.

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewitig the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http:llwww.sconet.state.oh.us/rodlriewpdf/?souroe=6.

4.
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IN THE COURT OF COMMON PLEAS OF LUCAS COUNTY, 01110

Richard Jaques, et al.

Plaintiffs,

V.

Patricia Manton,

Def'endant.

* Case No. CI-06-7626

* JUDGE JAMES BATES

* ORDER

Plaintiff's Motion in Limine to Excludc Evidence of Collateral Benetits is found

well taken,

It is therefore ORDERED, ADJUDGED and DECREED that Plaintiffs' ntotion in

limine prohibiting Defendant and her cottnsel from rnentioning tho source of collateral

benefits and amounts written off by Plaintif7s' health care providers is hereby

GRANTED.

E J®URNALpZED
FEB 2 0 200P

i. ames at
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IN THE COURT OF COMMON PLEAS OF LUCAS COUNTY, OHIO

5

10

11

12

13

14

15

16

17

18

19

20

21

22

23

RICHARD JAQUES,

Plaintiff,

V. ) Case No. CI06-7626

PATRICIA MANTON, ) Hon. James D. Bates

Defendant. ) EXCERPT

TRANSCR7PT OF PROCEEDINGS

BE IT REMEMBERED, that on the Trial

of the above-entitled cause, in the Court of

Common Pleas of Lucas County, Ohio, in the January

2008 Term of said Court, commencing February 20,

2008, before the Honorable James D. Bates, one of

the Judges of said Court, and a jury, the

following proceedings were had, to-wit:

APPEARANCES:

MICHAEL D. BELL, Esquire

On Behalf of the State of Ohio

PAUL R. BONFIGLIO, Esquire

On Behalf of the Defendant.
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2

3

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

(Excerpt from trial proceedirigs

held on February 21, 2008.)

THE COORT: Thank you. You

rnay step down, ma'am. Thank you very

much for your testimony.

Well, let's see here. Does the

plaintiff have any additional witnesses at

Lhis time?

MR. BELL: No, Your Honor.

THE COURT: Ladies and

gentlemen, we're going to have to go into

chambers for a few minutes to deal with

some certain motions and some exhibits

that may be introduced. So we have to do

that outside your presence. So why don't

we just take another short ten-rninute

break? You don't have L'o remain in the

jury box. You can go to the jury room.

You can go get a cup of coffee or

something;` but it's going to be at least

ten minutes for us to do that and we'll

come back and then we'll be proceeding

(2) 10
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2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

22

23

with the balance of the trial at that

time.

Again, during this break, you know

it as well as I do, do not discuss the

case amongst yourselves or with anyone

else. Do not permit anyone to discuss it

with you or in your presence. Do not form

or express any opinion on the case until

it's finally submitted to you. We will be

in recess.

I'll see counsel in chambers with

the court reporter.

(Jury excused at 11:13 o'clock a.rn.

and proceedings commenced in chambers at

11:14 o'clock a.m.)

THE COURT: You're going to

rest? I don't think I have numbers on all

of your exhibits. As far as the doctor's,

I only have the ones that you marked that

were actually in the courtroom.

MR. BELL: Okay. And then

we've got the ones -- I've got copies of

the others out there from the hospital.

3
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

The ones that we've submitted pursuant to

the statute.

THE COURT: So --

MR. BELL: Prior to trial.

Do you want those numbers?

THE COURT: I think we're

going to need to do that because we need

to put it on the record, but unless you

just say you're not objecting to anything?

MR. BONFIGLIO: No.

(Discussion held, off the record.)

THE COURT: But anyway, okay,

let's -- how do you have them marked?

MR. BELL: I've got number 4

as Dr. Montgomery's office chart.

THE COURT: Is there any --

MR. BELL: You're talking

about the records, right? The bills I

have separate.

THE COURT: I'm just talking

about exhibits.

MR. BELL: Exhibits. Okay.

THE COURT: I want to deal

4
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1

12

13

14

15

16

17

18

19

20

21

22

23

with exhibits at this point.

MR. BELL: Number 1A through

M as in Mary are medical bills.

THE COURT: Is th'ere any

objection to A through M, lA through M?

MR. BONFIGLIO: Where's the

therapy bill? Not in here? Oh, there it

is. We'd object to defendant's or

Plaintiff's lH.

THE COURT: And what's the

basis for that?

MR. BONFIGLIO: No sponsoring

testimony as to the reasonableness of the

charges.

THE COURT: What charges are

those for?

MR. BONFIGLIO: Physical therapy.

THE COURT: That will be

overruled. A through M will be admitted,

over objection on H.

MR. BELL: Number 2 is the CV

of Dr. Bruce Montgomery.

THE COURT: Any objection to

(5) 13



that?

MR. BONE'IGLIO: No.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

THE COURT: That will be

admitted without objection.

MR. BELL: Number 4 is the

office chart of Dr. Montgomery.

THE COURT: Any objection to

that?

MR. BONFIGLIO: No.

THE COURT: That will be

admitted without objection.

MR. BELL: Number 5 are the

medical records from the Toledo Hospital

emergency department.

MR. BONFIGLIO: No.

THE COURT: Any objection?

MR. BONFIGLIO: None.

THE COURT: Admitted without

objection.

MR. BELL: Number 6 is the

Heartland Rehabilitation Services physical

therapy records.

THE COURT: Any objection?

(6) 14
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MR. BONFIGLIO: No.

THE COURT: Be admitted

without objection.

MR. BELL: Number 9 is the

picture of the outside of the vehicle.

THE COURT: Any objection?

MR. BONFIGLIO: No.

THE COURT: Admitted without

objection.

MR. BELL: Number 10 is the

picture of the inside of the vehicle.

THE COURT: Any objection?

MR. BONFIGLIO: No.

THE COURT: Admitted without

objection.

MR. BELL: Number 11 is the

handwritten wage loss sheet by the

plaintiff with regards to how many days

off he missed.

THE COURT: Any objection?

MR. BONFIGLIO: No.

THE COURT: Admitted without

objection.

(7) 15
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2
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MR. BELL: Number 12 is

the --

THE COURT: Physical therapy

records.

MR. BELL: Is 12?

THE COURT: That's what I have

it niarked as.

MR. BELL: I have 6 as the

physical therapy records. Let me go grab

those.

( Discussion held, off the record.)

MR. BELL: So 6 is actually

the physical therapy record.

THE COURT: Six is physical

therapy records.

MR. BELL: Twelve was not

used.

THE COURT: It was identified

and talked about by Schultz, but it must

have been 6 really. It was referred to

as 12. Okay. Is there a 12?

MR. BELL: There is not.

THE COURT: Okay. How about

8
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13?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

MR. BELL: Is the aerial view

of the intersection. I don't really -- we

don't need to admit that.

THE COURT: I don't think anybody

testified to that. So 13 is being

withdrawn?

MR. BELL: That's right.

Fourteen is the diagram of the back

and neck muscles. We would seek to have

it admitted just because Matt Schultz

talked about it.

MR. BONFIGLIO: I would object.

Nobody sponsored that. Nobody testified

where it came from.

THE COURT: That will be

admitted over objection.

Fifteen is a prescription.

MR. BELL: Fifteen are three

referral forms from Heartland

Rehabilitation for physical therapy.

THE COURT: And was that

referred to at one point as 13?

(9) 17
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MR. BELL: It was.

THE COURT: All right. Any

objection to that?

MR. BONFIGLIO: No.

THE COURT: Be admitted

without objection.

THE COURT: Any other exhibits

on the plaintiff's s.i.de?

MR. BELL: Um, I guess -- I

would like to, with Your Honor's

permission, just give a summary of the

medical bills that go with Exhibit No. 1

and I think it just might be easier for

the jury to take a look at the summary.

THE COURT: I think you can

put them up on the board. You can do

anything you want as far as closing

arguments, but that's not an exhibit.

MR. BELL: All right.

THE COURT: Now, as long as

we're in here, I have a lot of defense

exhibits.

MR. BONFIGLIO: I don't have those

(10) 18
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1

10
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with me.

THE COURT: I know the ones

that have been referred to. A is the

ambulance report.

MR. BONFIGLIO: Yeah. Yeah.

THE COURT: Any objection?

MR. BELL: No.

THE COURT: Admitted without

objection.

B is a copy of the ER report.

Jaques testified to that. Any objection?

MR. BELL: I think we've

already admitted it in our side, but I

don't have any objection to it.

THE COURT: You want it in?

MR. BONFIGLIO: Yes.

THE COURT: B will be

admitted.

Okay. C is Dr. Montgomery's report

of January 3rd. Any objection?

MR. BELL: No.

THE COURT: D is Dr.

Montgomery's report of January 6.

(11) 19
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MR. BELL:

THE COURT:

admitted.

THE COURT:

No.

That will be

E is Dr.

Montgomery's report of January 9.

MR. BELL: No objection.

THE COURT: Now, I have a

break down to M. Is a physical therapy

report. Any objectiorr to that?

MR. BELL: No.

THE COURT: N is another

physical therapy reporL?

MR. BELL: No objection.

THE COURT: Okay. M, N, I

don't have an 0, but I have a P.

MR. BONFIGLIO: Yeah. You're

right.

THE COURT: See, this is what

happens when you mark them yourself.

Court reporter would have had them in

order.

P are interrogatories that were

asked.

2
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MR. BELL: I would object.

5

8

10

11

12
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16
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20
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THE COURT: That will be

admitted over the objection, P. Now --

MR. BELL: Your Honor, may I

ask for point of clarification? It's just

that one particular question that's going

to be admitted or is it going to be the

whole set of interrogatories?

THE COURT: Well, I've just

admitted the whole set of interrogatories.

I assume there's no other inconsistencies.

MR. BELL: My only concern is

there may be some evidence of some

collateral sources in those

interrogatories.

THE COURT: Then Lhat should

be redacted or any questions, if there are

any questions asked of Mrs. --

MR. BONFIGLIO: Sure. We'll take

a look at that. I know we can come to an

agreement.

THE COURT: Maybe you just

want to do the one question.

(13) 21
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14

MR. BONFIGLIO: Cover page, that

question and the signature. Would that

work?

MR. BELL: Yeah. That's

good.

THE COURT: Now, Q is Kuhlman,

maybe. Or is it U, I think? U is

Kuhlman, Mr. Ferry. Testimony about the

wage loss.

MR. BELL: I don't have any

objection.

THE COURT: That will be

admitted the without objection.

MR. BELL: With the exception of

the collateral source.

THE COURT: He established the

wage loss better than you did on your

direct.

MR. BELL: With the exception

of the collateral source information.

THE COURT: Is there any

collateral source?

MR. BELL: The last question

(14) 22
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15

deals with disability benefits and I

actually have a redacted copy.

MR. BONFIGLIO: Then we'll just do

that.

THE COURT: Make sure it's

cleaned up before it's given to the jury.

And then V, some shoulder codes.

ICB9 codes. I have no clue what they are

but --

MR. BELL: I object based on

relevance. ICD9 codes.

THE COURT: Is that part of

the billing statement?

MR. BONFIGLIO: Yes.

THE COURT: And W are

different ICB-9 codes, so I'll admit both

V and W over objection of counsel.

So now that I've sufficiently made

both of you guys mad, are we ready to go?

We can go off the record.

(Discussion held, off the record.)

THE COURT: Let's let you rest

in front of the jury. Do you want to make

(15) 23
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any motions?

MR. BONFIGLIO: I move for

directed verdict on the future damages

based on insufficient testimony in the

record under Darnell. Montgomery's only

statement to that is on his deposition,

page 43 when he says: Do you have an

opinion as to how long this occasional

pain may continue? Answer: Depending on

the patient, the severity of the injury

itself which no one can fully objectify,

patients may recover from these types of

injuries in a matter of weeks, months.

Sometimes they may also have a residue.

He never relates it to Mr. Jaques and he

never gives anything approaching

reasonable certainty standard.

MR. BELL: Your Honor, he

does note in his deposition that the pain,

particularly the left shoulder pain, is

chronic in nature and calls it chronic

shoulder pain syndrome.

MR. BONFIGLIO: And I'd respond he

16
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17

needs to put that question to a reasonable

degree of medical certainty.

MR. BELL: That answer was in

response to what in your opinion are the

damages that Rick Jaques received in this

collision. And his answer was -- at the

end of the answer it was chronic left

shoulder syndrome.

THE COURT: I am going to

exclude from the jury's consideration any

future expenses as it relates to any

permanency because there is no testimony

in the record of any expenses. There is

testimony in the record of future pain.

So I'm going to leave that in for the

jury. And I have to change something

here. But that won't take long.

And what else?

MR. BONFIGLIO: Second would be

reiterating there's no testimony on the

physician, the reasonableness of the

charges of the physical therapist and we'd

move for directed verdict on that. The

(17) 25
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Dr. Montgomery expressly said I can't talk

about it. The physical therapist was in.

He didn't talk about it. And so we'd

move for directed verdict on that issue.

MR. BELL: -In response I

would refer to the statute which clearly

allows as prima facie evidence of proof of

the reasonableness of the bills, that they

were submitted to counsel five days prior

to trial. The case law holds that there

need not be testimony on every bill, that

it is reasonable and customary.

THE COURT: The motion --

MR. BELL: There has been no

evidence --

THE COURT: Motion will be

denied. I will allow that. Kind of

surprised that you didn't ask the physical

therapist when he was physically here, but

I'll allow it be considered by the jury.

Next.

MR. BONFIGLIO: 'l'hen we have the

issues on Robinson v. Bates. Mr. Bell

(18) 26
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19

and I both presented that in the pre-trial

motion and the judge granted it. And

excluding me from offering or commenting

on the fact that a significant amount of

the bills was written off and a smaller

figure was accepted as full payment. We

would proffer as evidence Defendant's

Exhibit J and reiterate the arguments

raised in our motion that we believe that

amounts written off are not collateral

benefits under Robinson v. Bates and we'd

submit, proffer Defendant's Exhibit J.

THE COURT: What are the

numbers? Just so he can write those

down.

MR. BONFIGLIO: Page 1 of

Defendant's Exhibit J. Actually page 2

from ACS Recovery Services, claim amount

is $21,874.80. And the benefit amount is

$7,483.91. And then Mike, I'm not sure

what this is.

MR. BELL: This is from Blue

Cross/Blue Shield.
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MR. BONFIGLIO: Okay. Thank you.

And then there's one and it's attached

Exhibit J from Blue Cross Blue Shield.

The charge amounts are --

MR. BELL: Those amounts,

don't have it totalled.

MR. BONFIGLIO: There's seven

items charged and then there's seven items

paid and we do not have the calculations

yet on that page.

THE COURT: Is it able to be

calculated if you had like a--

MR. BONFIGLIO: Yes.

MR. BELL: Calculator.

THE COURT: Well, while the

jury's out I'11 allow you to supplement

this by adding up the numbers. The key

numbers are the 21,874.80 and whatever was

accepted in full payment of those total --

MR. BONFIGLIO: Another one,

judge, ACS Recovery Services. I'm sorry.

That's Robin Jaques.

That's it, judge.
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point, of clarification. This I believe

is older, Paul. It's an updated, it was

$21,070. And I will get that to you.

MR. BONFIGLIO: What did you take

out?

MR. BELL: Some of these

aren't related. A couple of them.

THE COURT: So the total

figure is $21,074.80?

MR. BELL: I think it's

$21,070.

THE COURT: Even?

MR. BELL: That's right.

MR. BONFIGLIO: And the paid

amount?

THE COURT: The paid amount,

we'll supplement that, at least 21,074.81,

plus whatever that Blue Cross number adds

up to.

MR. BONFIGLIO: That's correct.

And just to further that, if rreed be we

would have brought in sponsoring testimony

(21) 29
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to talk, to confirm that if the charges

were challenged on authenticity basis.

Apd we would bring that.evidence in as a

rebuttal to the reasonableness of the

charges on the Robinson v. Bates.

THE COURT: I would just

indicate for the record that this was

discussed before the commencement of the

trial and I advised Mr. Bonfiglio I would

not allow him to during the trial bring up

these numbers, but I would allow him to

put it in the record for purposes of

appeal as to whether the statute or

whether Robinson applies to collisions

that occurred after the implementation of

the statutes.

So, that -- I think maybe that will

be marked as Defendant's Exhibit J, but it

will not be submitted to the jury. It

will just be for purposes of appeal.

What else do you want to do?

MR. BONFIGLIO: This last, in

light of these discussions I had requested

(22) 30
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that the jury interrogatory actually list

each of the medical bills so we can track

the amount that was in fact ordered paid

by the jury. And I understand that has

been ruled on already.

THE COURT: That's going to be

denied. There is a place for medical

bills and they wil]. insert the total

amount of medical bills that they find are

proximately caused by the negligence of

the defendant.

Okay. Anything else?

MR. BONFIGLIO: Just my apology

for marking my own exhibits is on the

record, correct. That's all.

(Proceedings in chambers concluded

at 11:32 o'clock a.m. and proceedings

resumed in open court at 11:38 o'clock

a.m.)

THE COURT: Thanks. Be

seated, please.

The plaintiff have any additional

witnesses to call at this time?
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MR. BELL: No, Your Honor.

The plaintiff rests.

THE COURT: Does the defense

wish to call any witnesses?

MR. BONFIGLIO: No, Your Honor.

Defense rests, subject to the discussions

in chambers.

(End of Excerpt.)

C E R T I F I C A T E

I, THE UNDERSIGNED, HEREBY CERTIFY THAT

THE ABOVE AND FOREGOING IS A TRUE AND COMPLETE

TRANSCRIPT OF THE PROCEEDINGS HELD IN THE HEARING

OF THE ABOVE-ENTITLED CAUSE.

Kar n A. Lemle, RMR

Official Court Reporter
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'jJi:_1

IN THE COURT OF COMMON PLEAS, LUCAS COI^11'T k; OHIO

RICHARD JAQUES
Plaintiff,

vs.

PATRICIA A MANTON
Defetrdant.

*
*

* ORDER
*
*

* JUDGE JAMES D BATES
*

.

This rnatter camc on to be hcard upon the Motion for Pre-Judgnlent lilterest filed by the
Plaintiff on March 4, 2008 and the Motion for New Trial filed by the Defendant on March 10,
2008.

1. Motion for New Trial

The Motion for a New Trial deals with an evidentiaryruling inade by the Court during
trial. The Court found that the rationale sct forth in Robinson v. Bates (2006) 1120.St. 3d 17 was
not applicable due to the enaction of R.C. 2315.20. Tliis cause of action arose after the statute
and, therefore, Robinson supra did not apply. Thus, the Motion for a New Trial is DENIED.

II. Prejudgment Interest

The jury verdict in this case was reaidered on February 25, 2008, in the susn of $25,000.
This ainount was allocated in Interrogatoay B:

1. Medical Bills $15,000
2. Loss Wages 4,500
3. Pain & Suffering 5 000

'I'otal - $25,000

0-4801 -C1-20060]626-000-]AQUF$ VS MANTON-Mnmii 19, 2009-PFI6 - 111 636- Yage 1
33



'I'he Plaintiff filed the Motion for Pre-Judl,nlrent Tnterest and the Dcfendant filed his
memorandum in opposition. The matter is ripe for decision.

The Plaintiffhad basically $21,000 in medical bills. The Robinson, supra numbers would
be around $8,000. The jury awarded $15,500, which was not the full amount set forth by the
Plaintiff. The Plaintiffs final deniand was $60,000 and the Defendant's last offer was $11,000
plus $3,500 for loss wages.

The Court cannot conclude, based upon the Robinson, supra issue and the low verdict,
that the Defendant "failed to cnake a good faith offer to settle." 'I'herefore, the Motion for Pre-
Judgment Iiiterest must be DENIED.

Judgment Entry

It is therefore ORDERED, ADJUDGED and DECREED that the Motion for New Trial
is found not well taken and DENIED.

It is ftirther ORDERED, ADJUDGED and DECREED the Motion for Pre-Judgrnent
Interest is found not well taken and DENIED.

March 18, 2008

cc: MICHAEL BELL
PAiIL R. BONFIGLIO

JLiDG^^,d'i1MES D. BATFS

C-4901-C[-20060I626-000-JAQULS VS MAN'ION-MncL I9,1008-MT6-01638Pagc2
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Westlaw.
R.C. § 1751.60 Page 1

P

Baldwin's Ohio Revised Code Annotated Currentness

Title XVII. Corporations--Partnerships

NW Cliaptcr 1751. Healtb Insuring Corporations

y 1751.60 Enrollees and subscribers not liable to providers or facilities

(A) Except as provided for in divisions (R) and (F) of this section, every provider or health care facility that con-
tracts with a health insuring corporation to provide health care services to the health insuring corporation's en-
rollees or subscribers shall seek compensation for covered setvices solely from the health insuring corporation
and not, under atiy circumstances, from the enrollees or subscribers, except for approved copayments and de-

ductibles.

(B) No subscriber or enrollee of a health insuring corporation is liable to any contracting provider or health oare
facility for the cost of any covered health care services, if the snbscriber or enrollee has acted in accordance witlt

the evidence of coverage.

(C) Except as provided for in divisions (G) and (F) of this section, every contract between a health insuring cor-

poration and provider or healtlt care facility slrall contain a provision ttpproved by the superintendent of insur-

ance requiring the provider or health care facility to seek compensation solely from thc health insuring cotpora-

tion and not, under arty circurnstanees, from the subscriber or enrollee, except for approved copayments and de-

ductibles.

(D) Nothing in this section shall be constn;d as preventing a provider or health care facility froni billing the en-

rollee or subscriber of a health insuring corporation for noncoverud services.

(2) Upon application by a health insuring cotporation and a provider or health care facility, the superintendent

may waive the requiretnents of divisions (A) and (C) of this section when, in addition to the reserve require-

ments contained in section 1751.28 of the Revised Code, the ltealth insuring eorporation provides sufficient as-

surances to the supetintendent that the provider or health care facility has been provided with financial guaran-

tees. No waiver of the requirements of divisions (A) and (C) of this section is effcctive as to enrollees or sub-

scribers for whom the health insuring corporation is compensated under a provider agreenient or risk contract

entered into pursuant to Chapter 5111. or 5115. of the Revised Code or under the children's buy-in program.

(F) The requirements of divisions (A) to (C) of this section apply only to ]tealth care services provided to an en-

rollee or subscriber prior to the effective date of a terrrtination of a contraet between the health insuring corpora-

tion and the provider or health care facility.
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CREDIT(S)

(2008 H 562, eff. 9-23-08; 2003 H 95, eff. 9-26-03; 1998 H 698, eff. 3-22-99; 1997 S 67, eff: 6-4-97)

LIBRARY REFERENCES

htsurance t'L--^- 2501, 2523.

Westlaw Topic No. 217.

C.J.S. Insurance §§ 53, 924, 1122.

RFSF.ARCII REFERENCFS

Encyclopedias

OH Jur. 3d Hosp. & Related Facil_; Hlth. Care Pro. § 194, Subscriber or F,nrollee Liabi

BeneCits.

NO7'ES OF DECISIONS

Proccdural issues 2

Waivei- ofrights 1

1. Waiver of riahts

y to Cost of Covered

Patient waived rights under both statttte imposing a mandatory requirement on health care providers to seek

compensation solely from health insuring corporation, and contract, by instructing chiropractic clinic not to bill

hcr insurer in order to increasa her settlement amount in relate(i tort action. Parmatown Spinal & Reltabilitation

Center, Inc. v. Lewis (Oltio App. 8 Dist., Cnyahoga, 09-25-2003) No. 81996, 2003-Ohio-5069, 2003 WL

22208786, Unreporled. Health C;^ 953

2. Procedural issues

Magistrate's finding that patient testified that chiropractor was not provider in network under contract with pa-

tient's bealth insurer was fundamental factual error, and the trial court should lrave addressed the finding and

should not have adopted magistrate's deeision in rttlitrg on paticnt's objections in chiropractor's collection action;

the finding was eontrary to transcript, and patient's objections raised the issue. McArtlun- v. Randall (Ohio App.

2 Dist., 02-17-2006) 166 Ohio App.3d 546, 852 N.E.2d 198, 2006-Ohio-777. Health 0=, 956; Justices Of The

Peaee Gz^ 185(1)

R.C. § 1751,60, OH ST § 1751.60
Current through 2009 File 9 of the 128th GA (2009-2010), apv, by 10/7/09 and filed with the Secretary of State

by 10/7/09,

Copr. (c) 2009 Thomson Reuters

END OF DOCUMENT
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Westlavv.
R.C. § 2305. 27

P°
Baldwin's Ohio Revised Code Amxotatcd CurTcntness

Title XXIIL Courts--Coswnon Pleas
^^ Chaptqr 230 . Jurisdiction; Limitation of Actions (Refs & Annos)

"[W Miscellaneous Provisions
-w 2305. 27 Medical claim uat to be reduced by receipt of certain otber benefits--Repealed

CREDiT(S)

Page 1

(2002 S281, e^,f. A-11-03; 2001 S 108 . §? 0l aff. 7-6-01 ; 20P1 S 108, ys 2.0Z, eff. 7-6-01 199) F13-^ eff. 1_-27-97
(State; cax rel. Ohio Acadenzy afTrierl Lawyers, v, ,Shewm•d ( 1999)); 1976 111426 , eff. 7-1-76; 1975 11682)

I3ISTORICAI. AND S'I'AT"U'I'ORY NOTES

Ed. Note: 1996 10 3 50, eff. 1-27-97, See Notes of Decisions, State e.a- reI Ohio Acade szy_of Trial Lawpcr^v Sheward
Ohio 1922186 Oluo SLjd A51. 715 N.E.2d 1062.

Ed. Note: The repeal of this section by 199611350, eff. 1-27-97, was resoinded by 2001 S 108, § 2.02, eff. 7-6-01. See
13atdinite's Ohio I,egdslatlve Service Annotated, 1996, page 10/L-3465, and 2001, page 6/1,-1441, or tlac Okl-LfiGIS or
OI1-LEGIS-OLLI database on Westlaw, for original versions of these Acts.

NQTES OF DECISIONS

Constitutional issues I

1. Constitutional issues

1996 1-1350, which atnended more than 100 statutes and a variety of rules relating to tort and otlter civil actions, and
whicli was an atternpt to reciutet provisions of law previously hold unconstitutionttl by tho Supretne Court ofOhio, is
an act of usurpauon ofjudicial power in violauon of the doeta-ine of separation of powers; for that reason, aud because

^. C k ioof violation of the ane-subjecf rule of the O! Io Coarstitukion, 1996 11350 is unoonstitut onal. State ex Eq
Acadenzy of Trlal i wvcr4 v Shewaxd fOhio. 08-16-1999) 86 O_ hio St 3ci 459 71S N E 2d 1062 J 999=Ohio-12 ,
reconsideration dems.d 87 Ohio St 3d 4409 716 N ls 2d 1170.

R.C. § 2305. 27, OH ST § 2305. 27

Current through. 2009 File 9 of the 128th GA (2009-2010), apv, by 10/7/09 aud filed with the Secretaiy of State by

10/7/09.

Copr. (c) 2009 Thomson Reuters

ENI) OF DOCUMENT
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Westlaw.
R.C. § 2315.20

P

Page 1

Baldwin's Ohio Revised Code Annotated Cw rentncss

'I'itle XXIII. Courts--Conlmon Pleas

Ng Cbapter 2315. 1'rial Procedure (Refs & Annos)

R[g Determination of Amount of Recovery; Contiibutory Negligence and Assumption of Risk; Damages

-o 2315.20 Collateral beuef'its

(A) In any tort aetion, the defendant may introdnce evidence of any amount payable as a benefit to the plaintiff

as a result of the datnages that result from an injury, death, or loss to person or property that is the subject of the

claim upon which the action is based, except if the source of collateral benefits has a mandatory self-effectuating

federal right of subrogation, a contractual right of sttbrogation, or a statutory right of subrogation or if the souroe

pays the plaintiff a benefit that is in the fonn of a life insurance payment or a disability payment. ]dowever, evid-

ence of the life insurance psryment or disability paytnent ntay be introduced if the plaintiffs employer paid for

the life insurance or disability policy, and the eniployer is a defendant in the tort aetion.

(II) If the defendant elcets to introduce evidence described in division (A) of this section, the plaintiff may intro-

duce evidence of any antotmt that the plaintiff has paid or contribated to secure the plaintiffs right to receive the

benefits of whicb the defendant has introduced evidenee.

(C) A sonrce of collateral benefits of which evidence is introduced pursttant to division (A) of this section shall
not recover any atnouut against the plaintiff nor shall it be subrogated to the rights of the plaintil'f against a de-

fendant.

(D) As used in this seclion:

(1) "'I'ort action" means a civil action for damages for injury, death, or loss to person or property. "'I'ort action"
includes a civil action upon a product liability claim and an asbestos claim. "'rort action" does not include a civil
action upon a tnedical claim, dental clahn, optometric claim, or chiropractic olairn or a civil action for datnages
for a breach of contract or another agreerneut between persons.

(2) "Medical claim," "dental claim," "optotnetdc claim," and "chiropractic claim" have the same tneannags as in

section 2305.113 of the Revised Code.

(3) "Product liability claim" has the same meaning as in section 2307.71 of the Revised Code.

(4) "Asbestos claim" has the same meaning as in section 2307.91 of the Revised Code.
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CREDIT(S)

(2004 S 80, eff. 4-7-05)

Ctn'rent through 2009 File 9 of the 128th GA (2009-2010), apv. by 10/7/09 and filed with the Secretary ot' State

by 10/7/09.

Copr. (c) 2009 Thomson Reuters

END OF DOCUMBNI'
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Wtstlaw,
R.C. § 2317.421 Page 1

Baldwin's Ohio Revised Code Annotated Currentness

Title XXIII. Courts--Common Pleas

Krg Chapter 2317. Evidenee (Refs & Annos)

N^7 Docuinentary Evideace

,.r 2317.421 Adrnissibility of inedical or funeral bills as prinra-facie evidence of reasonableness

In an action for daniages arising from personal iqjury or wrongful death, a written bill or statement, or any relev-
ant portion thereof, itemizcd by date, type of service rendered, and charge, shall, if otberwise admissiblv, be
prima-facie evidence of the reasonableness of any charges and fees stated therein for medication and prosthetic
devices furnislied, or medical, dental, hospital, and funeral services rendered by the person, firm, or corporation
issuing sucb bill or statement, provided, that such bill or statenient shall be priina-faoie evidence of reasonable-
ness only if the party offering it delivers a copy of it, or the relevant portion thereof, to the attorney of record for

each adverse party not less than five days before trial.

CREDIT(S)

(1970 S 352, eff. 6-1-70)

Qurent through 2009 File 9 of the 128th GA (2009-2010), apv. by 10/7/09 and filed with the Secretary of State

by 10/7/09,

Cupr, (c) 2009 Thomson Reuters

END OF DOCUMENT
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C

Baldwin's Ohio Revised Code Annotafed Currentness

Title XXIII. Courts--Common Pleas

stg Chapter 2323, Judgment (Refs & Annos)

RW Miscellaneous Provisions

y 2323.41 Collateral benefits

(A) ln any civil action upon a medical, deutal, optometric, or chiropractic claim, the defendant may introduce
evidence of any amour t payable as a bencfit to the plaintiff as a result of the datnages that result from an injtury,
death, or loss to person or property that is the subjeet of the claim, except if the sourco of collateral benellte has
a mandatory self-effectuating federal right of subrogation, a contractual right of subrogation, or a statutory right

of subrogation.

('B) If the defendant elects to inhroduce evidenee described in division (A) of this section, the plaintiff niay intro-
duce evidence of any antount that the plaintiff has paid or contributed to secure the plaintifPs right to receive the
benefits of which the defendant has introduced evidence.

(C) A source of collateral benefits of which evidence is introduced pursuant to division (A) of this section shall

not recover any amount against the plaintiff nor shall it be subrogated to the rights of the plaintif-f against a de-

ti;ndant.

(D) As used in this section, "medical claim," "dental claim," "optometric claim," and "chiropractic claim" have

the same meanings as in section 2305.113 of the Revised Code.

CREDIT(S)

(2002 S 281, eff. 4-11-03)

Ctirrent thxough 2009 File 9 of the 128th GA (2009-2010), apv, by 10/7/09 and filed with the Secivtary of State

by 10/7/09.

Copr. (c) 2009 Thomson Reuters

END OF DOCUMENT
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Westlaw,
R.C. § 2744.05 Page 1

P

Baldwin's Ohio Revised Code Annotated Crnrentness

1'itle XXVII. Courts--Gencral Provisions--Special Remedies

Fp Chapter 2744. Political Subdivision'rort Liability (Refs & Annos)

..P 2744,1)5 Datnages

Notwithstanding any other provisions of the Revised Codc or rules of a court to the contnrry, in an action against

a political subdivision to recover damages for injury, death, or loss to person or property eaused by an act or

omission in eonnection with a governmental or proprietary ftmetion:

(A) Punitive or exemplary darnages shall not be awarded.

(B)(1) If a claimant receives or is entitled to receive benefits for injuries or loss allegedly incurred frotn a policy

or policics of insurance or any othcr source, the benefits shall be disclosed to t'lte court, and the amount of the

benefits shall be dedneted from any award against a political subdivision recovered by that claimant. No insurer

or other person is entitled to bring an action under a subrogation provision in an insurance or other contract

against a political subdivision with respect to those benefits.

'fhe amount of thc benefits shall be deducted frorn an award against a political subdivision under division (B)(1)
of this sectiou regardless of whether the claimant nay be under an obligatiotr to pay back the benefits upon re-
covery, in whole or in part, for the c1aim. A claimant whose benefrts have been deducted from an award under
division (B)(1) of this section is not considered fitlly compensated and shall not be required to reimbursc a sub-
rogated claim for benefits deducted from an award pursuant to division (B)(1) of this section.

(2) Nothing in division (B)(1) of this section shall be construed to do either of the follo g:

(a) Limit the rights of a beneficiary under a hta insurance policy or the iights of sureties under fidelity or surety

bonds;

(b) Prohibit the department of job and family services from recovering from the political subdivision, pursuant

to section 5101.58 of the Revised Code, the cost of inedical assistance benefits provided under sections 5101.

5211 to 5101.5216 or Chapter 5107., 5111., or 5115. of the Revised Code.

(C)(1) There shall not bc any limitation on compensatory damages that represent the actual loss of the person
who is awarded the dam.ages. However, except in wrongful death actions brought pin'suant to Chapter 2125. of
the Revised Code, damages that arise from the same caase of action, transaction or occurrence, or series of
transaetions or occurrences and tltat do not represent the actual loss of the person who is awarded the damages
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shall not exceed two ltundred fifty thousand dollars in favor of arty one person. The limitation un damages that

do not represent the actual loss of the person who is awarded the dainages provided in this divisiou does not ap-

ply to com4 costs that are awarded to a plaintiff, or to interest on a judgment rendered in favor of a plaintiff, in

an action against a political subdivision.

(2) As used in this division, "the actual loss of the person who is awarded the damages" includes all of the fol-

lowing:

(a) All wages, salaries, or other compensation lost by the person injured as a result of the injury, ineluding

wages, salaries, or otlter eornpensation lost as of the date of a judgment and ittmre expected lost earnings of the

person injured;

(b) All expenditures of thc person injured or another person on behalf of the person injured for medical care or

treatment, for rehabilitation services, or for othor care, treatment, scrvices, products, or aocomtnodations that

were necessary because of the injury;

(c) All expenditures to bc incurred in the future, as determined by the court, by the person injured or another

person on behalf of the person injured for medical care or treatment, for rehabilitation services, or for other care,

treannent, services, products, or accommodations that will be necessary because of the injury;

(d) All expenditures of a person whose property was injured or destroyed or of another person on behalf of the

person whose property was injured or destroyed in order to repair or replace the property that was injured or des-

troyed;

(e) All expenditures of the person injured or of the person whose property was injured or destroyed or of another
person on behalf of the person injured or of the person whose property was injured or destroyed in relation to the
actual preparation or presentation of the claim involved;

(f) Any other expenditures of the person iujured or of the person whose property was injured or destroyed or of
another person on behalf of the person injured or of the porson whose property was injuxcd or destroyed that the
court determines represent an actual loss experienced because of the personal or property injury or property loss.

"'1'he actual loss of the person who is awarded the damages" does not include any fees paid or owed to an attor-

ney for any services rendered in relation to a personal or property injury or property loss, and does not include

any damages awarded for pain and suffering, for the loss of society, consortium, companionship, care, assist

ance, attention, protection, advice, gaidance, counsel, instruction, training, or education of the person injured,

for mental anguish, or fur any other intangible loss.

CREDIT(S)
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(2008 I-I 562, eff. 9-23-08; 2002 S 106, eff. 4-9-03; 2001 S 108, § 2.01, eff. 7-6-01; 1999 H 471, ef. 7-1-00;

19971-1215, eff. 9-29-97; 1996 H 350, eff. 1-27-97 (State ex rel. Ohio Academy af Trial Lawyews• v. Slieward
(Oltio 1999)); 1985 H 176, eff. 11-20-85)

CONSTITUTIONALITY

"Ohio Revised Code § 2744" was held on 12-16-2003 to violate tite right to trial by jury, under Ohio Constitu-

tion Article 1, § 5, and the right to a remedy, under Ottio Constitution Article l, § 16, 'fhe ruling was by the U.S.

District Court for the Southern District of Ohio, deciding as it believes the Supreme Court of Ohio would have,

in the case of Katrmieyer v City of Sharonvil1e, 311 F.Supp.2d 653 (SD Ohio 2003). The Court also observed

that the state is sovereign but political subdivisions are not.

Current tl rough 2009 File 9 of the 128th GA (2009-2010), apv. by 10/7/09 and filed witlt the Secretary of State
by 10/7/09.

Copr. (c) 2009 Thomson Reuters
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