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In The
Supreme Court of Ohio

The Office of the Ohio Consumers’
Counsel,
Case No. 09-1547
and
: On appeal from the Public Utilities
Ohio Partners for Affordable Energy, Commission of Ohio, Case Nos. 07-
: 1080-GA-AIR, ef al., In The Matter of
: the Notice of Intent of Vectren Energy
Appellants, : Delivery of Ohio for an Increase in its
; Natural Gas Rates.
V.

The Public Utilities Commission of
Ohio,

Appellee.

MEMORANDUM CONTRA
APPELLANT’S MOTION FOR STAY OF EXECUTION
SUBMITTED ON BEHALF OF APPELLEE,

THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

The only real issue in this case is how Vectren Energy Delivery of Ohio, Inc.
(Vectren) should recover the stipulated rates from residential customers. The Public
Utilities Commission of Ohio (Commission) weighed the evidence presented and deter-
mined the rate design should be levelized, a question uniquely within the province and

expertise of the Commission. All parties, including the Olfice of the Ohio Consumers’



Counsel (OCC), agreed upon the total amount of Vectren’s rate increase.! The parties
also agreed how that increase would be distributed among customer classcs.

The rates levelized in the case below were those rates charged to residential
customers to recover Vectren’s distribution costs. These are separate from the gas com-
modity charges, which make up the majority of the average customer’s monthly bill. Gas
utility distribution costs are predominately fixed costs — meaning they do not vary with
the volume of gas distributed to cach customer. The previous rate design charged cus-
tomers for these fixed costs by use of both a fixed rate (1he customer charge) and a volu-
metric rate. Becausc the customer or fixed rate charge was low, this left the majority of
the fixed distribution costs subject to recovery through the volumetric rate. As a result of
high gas prices and customer conservation practices, less gas was purchased. Applying
these lower volumes to the volumetric part of the rate meant gas companics under-recov-
ered the fixed costs of distribution. The levelized rate design permits utilities a more rea-
sonable opportunity to recover the fixed costs of distribution, is easier for customers o
understand, and encourages utilities to promote conservation to benefit customers.

Vectren’s customers were put on notice at the beginning of this case that the Com-
pany wanted to recover more of its fixed costs through the customer charge. The notice
made the shift to a straight-fixed-variable rate design abundantly clear. OCC’s criticism
of the sufficiency of that notice is improper and disingenuous. Customer’s had a more

than adequate opportunity to be heard regarding the proposed change in rate design, and

Honda of America Manufacturing, Inc. agreed not to oppose the stipulation,



residential customers were active participants in both the evidentiary and the public
hearings in this case. The record demonstrates that a straight-fixed-variable (SFV) or
levelized design rates are reasonable, understandable, and send the proper price signal to
customers. The record also demonstrates that straight-fixed-variable rate design benefits
low-income customers, encourages conservation by both consumers and the utility, pro-
vides better information, and results in more informed consumer decisions.

OCC’s motion lacks merit and should be denied for these reasons, and because
OCC failed to submit the bond required under R.C. 4903.16 and OCC did not appeal the

entire Cominission order.

STATEMENT OF THE FACTS AND CASE

The narrow challenge before the Court is how the Commission designs rates for
residential gas distribution service. Aﬁ parties before the Commission, except one who
did not oppose, agreed that Vectren was entitled to both the rate increase and the amount
granied.” Additionally, the same parties either agreed to or did not oppose the amount of
the increase to be collected from residential customers.

In November of 2007, Veciren filed an application to increase distribution service
rates. The Commission’s Staff investigated the application and supporting information
and issued a Staff Report of Investigation on Junc 16, 2008. Several parties representing
diverse interests filed objections to the report and extensive discovery was conducted in

preparation for the hearing on the rate application.

See infran 1.



Following extensive negotiations, a settlement was reached. A Stipulation and
Recommendation (Stipulation) filed on September 8, 2008, was signed by all parties, but
one, and resolved all issues in the case, but one. The only party not signing the Stipula-
tion, Honda of America Mfg., Inc. (Honda), affirmatively indicated that it did not opposc
the Stipulation.

The issue reserved for litigation was the rate design for residential rates. Specif-
ically, the parties agreed that rate design issues associated with Rate Schedules 310
(Residential Sales Service) and 315 (Residential Transportation Service) would be fully
litigated and submitted to the Commission for resolution on the merits. Although rate
design is largely a policy matter, extensive evidence was taken over nine days of hearings
beginning on August 19, 2008 and concluding on September 9, 2008.

OCC and Ohio Partners for Affordable Energy (OPAE) proposed a decoupling
mechanism different than the levelized rate design adopted by the Commission. /rn re
Veciren Energy Delivery of Ohio, Inc., Case Nos. 07-1080-GA-AIR, et al. (hereinafter /n
re Vectren) (Opinion and Order at 8) (January 7, 2009), Appendix at 50. The Commis-
sion found in favor of the levelized rate design. While both methods address revenue and
earnings stability issues through ensuring recovery of fixed costs of delivering gas to
consumers, and both methods remove any utility disincentive to promote conservation
and energy efficiency, the Commission determined that “a levelized rate design has the
added benefit of producing more stable customer bills throughout the year becausc fixed

costs will be recovered evenly throughout the year. /d. at 11, Appendix at 51.



During the adjudicatory hearing, eleven witnesses appeared and sponsored direct,
supplemental, and rebuttal testimony, both in support of the Stipulation and addressing
rate design. In addition, four local public hearings were held, during which 18 witnesses
offered sworn testimony. A number of the public witnesses at the public hearings testi-

fied regarding the rate design issue.’

ARGUMENT
Proposition of Law No. L:

OCC failed to comply with the statutory requirements for obtaining a
stay under R.C. 4903.16.

A. OCC failed to commit to the financial undertaking that is
required by the statute governing stays of Commission
orders, R.C. 4903.16. Ohio Rev. Code Ann. § 4903.16
(West 2009).

By failing to tender more than a nominal sum, OCC did not satisfy the statutory
procedural requirement for the issuance of a stay. This Court has determined “that there
is no automatic stay of any [PUCQ] order, but that it is necessary for any person
aggrieved thereby to take affirmative action, and if he does so he is required to post
bond.” City of Columbus v. Pub. Util. Comm’n, 170 Ohio Si. 105, 109-110, 163 N.E.2d
167, 171 (1959); Keco Industries, Inc., v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio

St. 254, 258, 141 N.E.2d 465, 468 (1957). Unless otherwise specified, an order of the

Transcript at 5-8, 15-16 (September 3, 2008) (Sidney, OH Public Hearing),
Appendix at 23-26, 27-28; Transcript at 5 (Scptember 4, 2008 at 6:00 p.m.) (Dayton, OH
Public Hearing), Appendix at 30; Transcript at 8-17 (September 8, 2008) (Washington
Courthouse, OH Public Hearing), Appendix at 32-41.




Commission is effective immediately upon journalization. Ohio Rev. Code Ann,
§ 4903.15 (West 2009), Appendix at 11. To obtain a stay of a Commission order, a party
must follow the procedure described in R.C. 4903.16:

A proceeding to reverse, vacate, or modify a [inal order ren-
dered by the public utilities commission does not stay cxccu-
tion of such order unless the supreme court or a judge thereof
in vacation, on application and three days’ notice to the com-
mission, allows such stay, in which event the appellant shall
execule an undertaking, payable to the state in such a sum as
the supreme court prescribes, with surety to the satisfaction of
the clerk of the supreme court, conditioned for the prompt
payment by the appellant of all damages caused by the delay
in the enforcement of the order complained of, and for the
repayment of all moneys paid by any person, firm, or corp-
oration for transportation, transmission, produce, commodity,
or service in excess of the charges fixed by the order com-
plained of, in the event such order is sustained.

Ohio Rev. Code Ann. § 4903.16 (West 2009) (emphasis added), Appendix at 11.

The statute provides without exception that an appellant seeking to stay the execu-
tion of a Commission order must execute an undertaking for the potential payment of
damages if the Commission order is upheld. /d. The Court has strictly applied this
requirement. In rejecting a stay application on mootness grounds, the Court noted that
the appellant “did not follow the statutory procedure of asking the Supreme Court to stay
an order of the Commission, including posting a bond.” Consumers’ Counsel v. Pub.
Util. Comm’n, 61 Ohio St. 3d 396, 403, 575 N.E.2d 157, 162 (1991). Similarly, the
Court has also imposed the bond requirement on a municipal appellant. City of
Columbus v. Pub. Util. Comm’'n, 170 Ohio St. 105, 109, 163 N.E.2d 167, 191 (1959)

(finding that the statutory procedures control the process for appealing final Commission



orders and "any stay of an order of the Commission is dependent on the execution of an
undertaking by the appellant™).

OCC cites the City of Columbus case for the proposition that R.C. 4903.16 is
patently designed to apply to a public ulility that is dissatisfied with rate orders of the
Commission. While it is correct that G.C. 614-70 did allow a public utility or railroad to
place challenged rates into effect upon the posting of a bond, that early statute was in
elfect for only two years until iis repeal in 1913. 102 Ohio Laws 549, 573 (Sec. 73),
Appendix at 3-4; 103 Ohio Laws 804, 817 (Sec. 47 — repealed), Appendix at 6-9. There-
after, the Gencral Assembly cnacted Section 548 to the General Code that removed any
specific limitation to a bonding requirement for only public utilities or railroads, and
essentially adopted the current structure of R.C. 4903.16. See 103 Ohio Laws 804, 815
(Sec, 37), Appendix at 7. In any event, OCC miscasts the substance of the City of
Columbus case, where the Court held that: (1) appeals of final orders of the Cominission
are governed solely by statute; (2) therc is no automatic stay of a Commission order; and,
(3) a government appellant secking to stay a Commission order must furnish the under-
taking required under R.C. 4903.16.

The language of R.C. 4903.16, including the bond requirement, has remained
largely unchanged since its enactment (as Scction 548) into the General Code in 1913, It
has been a matter of settled law for 50 years that R.C. 4903.16 applies to any proceeding
to stay a Commission order and that the bond requirement applics to governmental enti-

ties. For nearly 18 years, OCC has been aware that the bond requirement would be




applied to it. Nonetheless, OCC advances three arguments in an effort to circumvent this

requirement. None of these arguments is persuasive.

1, R.C. 4903.16 requires the execution of an undertaking
(bond) as a condition precedent to obtaining a stay of a
Commission order.

OCC argues first that no bond should be required because both the Commission
and this Court have granted stays without requiring that a bond be posted. With respect
to stays granted by the Commission, such stays are not granted under R.C. 4903.16 and
the mandatory rcquiremenié of that statute are not applicable. As for this Court’s
precedent, OCC cites a single case where the Court declined to require the posting ol a
bond. MCI Telecommunications Corp. v. Pub. Util. Comm'n, 31 Ohio St. 3d 604, 510
N.E.2d 806 (1987). It is impottant to view that case in context. That decision was issued
during an era in which the Court took a significantly more expansive view of the stay
procedure. In recent years, the Court has taken a more restrictive approach to its review
of stay applications. Indeed, notwithstanding frequent requests, this Court has rarely seen
fit to grant a stay of a Commission order pending appeal. See, e.g., In re Application of
East Ohio Gas Co., 122 Ohio St. 3d 1500, 912 N.E.2d 106 (2009), In re Application of
Duke Energy Ohio, Inc., 121 Ohio St. 3d 1491, 907 N.E.2d 1023 (2008); Duke Energy
Ohio, Inc. v. Pub. Util. Comm'n, 118 Ohio St. 3d 1503, 889 N.I.2d 1023 (2008). The
Court should follow its prior holding that the bond requirement of R.C. 4903.16 is

mandatory.



2, R.C. 2505.12 is inapplicable to the stay request in this
case.

OCC next argues that, as a public officer, the Consumers” Counsel is exempt from
the requirement to post a supersedeas bond under R.C. 2505.12. That statutory exemp-
tion, however, does not apply to these circumstances. A supersedeas bond is neither
sought nor required here. OCC’s mistaken premises are exposed by the express language
of the statute that they rely upon. R.C. 2505.03(B) makes clear that, where the General
Assembly has designated that other sections of the Revised Code specifically apply (as
R.C. 4903.16 does when a request to stay a Commission order is involved), the provi-
sions of Chapter 2505 (pertaining to supersedeas bonds) do not apply. OCC secks to stay
a Commission order that it appealed under R.C. 4903.11. The stay is sought in connec-
tion with that appeal and, therefore, R.C. 4903.16, not R.C. 2505.12, applies to OCC’s
stay request.

This Court’s jurisprudence has consistently found that both the right to appeal a
Commission order (R.C. 4903.11) and to scek a stay of execution of that order
(R.C. 4903.16) are statutory and that the requirements of applicable statutes must be fol-
lowed. If the General Assembly intended to create an exception in R.C. 4903.16 lor an
appellant like OCC, it could have easily done so. It did not. Because OCC has invoked
its statutory right both to appeal the Commission’s decision and to seek a stay of execu-
tion of that decision, it should be required to fully comply with the statutes that create this

right.



3. R.C. 4903.16 is constitutional.

OCC also argues that the bond requircment of R.C. 4903.16 is unconstitutional as

a violation of the separation of' powers doctrine, OCC bears a heavy burden in challeng-
ing the conslitutionality of a statute. As this Court has declared, “[l]aws are entitled to a
*strong presumption of constitutionality” and the party challenging the constitutionality of
a law ‘bears the burden of proving that the law is unconstitutional beyond a reasonable
doubt.” ™ Columbia Gas Trans, Corp. v. Levin, 117 Ohio St. 3d 122, 130, 802 N.E.2d
400, 410 (2008), quoting Yajnik v. Akron Dept. of Health, 101 Ohio St. 3d 106, 802
N.E.2d 632 (2004). As an initial matter, this Court has upheld the constitutionality of the
statutory process governing appeals of Commission orders, including the stay procedure.
Hocking Valley Ry. Co. v. Pub. Util. Comm’n, 100 Ohio St. 321, 126 N.E.2d 397 (1919).
In Hocking Valley, the Court decided that:

Section 544, et seq., General Code, enacted pursuant to the

provision in the judicial article of the Ohio Consfitution as

amended in 1912, that this court shall have such revisory

jurisdiction of the proceedings of administralive officers as

may be conferred by law, provide for full judicial review of

the proceedings and final orders of the Public Utilities Com-

mission and do not violate the guaranties of the federal or
state Constitution.

Hocking Valley Ry. Co. v. Pub. Util. Comm 'n, 100 Ohio St. 321, 126 N.E. 397 (1919)

(syllabus). The provisions addressed in Hocking Valley included General Code Section

548, which is substantially similar to the current stay provision, R.C, 4903.16.
Moreover, nothing in R.C. 4903.16 limits or impinges upon the Court’s judicial

authority to order a stay. OCC asserts that the statute’s bond requirement essentially
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writes the stay provision out of the law as far as protecting consumers. OCC Motion for
Stay at 32. OCC’s assertion is belied by the express language of R.C. 4903.16 and is
contrary to a host of decisions by the Court. Again, there is no constitutional right either
to appeal or to stay a Commission decision. This right is created solely by statute and,
where a Commission order is the subject of the stay request, R.C. 4903.16 applies as part
of the overall statutory appeals process. Although OCC suggests otherwise, the statute
imposes no limitation upon an appellant’s ability to seek a stay or the Court’s authority to
grant one. Quite to the contrary, the level of any bond imposed shall be as prescribed by
the Court. These are hardly words of limitation. OCC’s argument that the Court’s
inherent authority to order a stay is limited by R.C. 4903.16 cannot be squared with the
actual words of the statute. The Court decides the bond. When considering a stay
request, the Court must balance competing interests, and R.C. 4903.16 allows the Court
to do just that. The Court determines whether a stay should be granted and, if so, the
appropriate level of bond, that should be posted by the challenging party. See, e.g., MCT
Telecommunications Corp. v. Pub. Util. Comm’n, 31 Ohio St. 3d 604, 510 N.IE.2d 806
(1987). The bond requirement of R.C. 4903.16 does not impinge on the Court’s judicial
discretion.

Case law cited by OCC is clearly distinguishablc from the case at bar. In the City
of Norwood decision cited by OCC, the Court addressed laws that created a “blanket pro-
scription on stays or injunctions against the taking and using of appropriated property
pending appellate review.” City of Norwood v. Horney, 110 Ohio St. 3d 353, 853 N.IL.2d

1115 (2006) (emphasis added). In the Hoechhausler case also cited by the OCC, the
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Court similarly addressed a statute that prohibited a court from staying a driver’s license
suspension. State v. Hoechhausler, 76 Ohio St. 3d 455, 668 N.I'.2d 457 (1996). These
statutes imposed obvious limitations upon the authority of the judiciary. In contrast,
R.C. 4903.16 obviously does not prohibit a stay. Nor does it limit the Court’s discretion
to grant a stay. The only requirement it imposes is that the appellant provide an under-
taking (bond) as the Court prescribes. Another decision cited by OCC does not support
its argument. State v. Smith, 42 Ohio St. 3d 60, 537 N.E.2d 198 (1989). The Court in
Smith concluded that trial courts have no inherent power to suspend sentences and that
the statutory conditions for suspension must be strictly applied. fd. at 61, 537 N.E.2d at
200. Notably, the Court did not find that this limitation impinged on a trial court’s judi-
cial authority.

OCC has not met its heavy burden of showing that the bond requirement of

R.C. 4903.16 is unconstitutional. The statute should be upheld and its terms applied.

4, The undertaking required by R.C. 4903.16 should not be
undermined by permitting the posting of a token or
nominal bond.

OCC suggests that, if the Court decides a bond is required, it should be a token
amount, such as $25. This would defeat the purpose of the bond requirement. It would
also give OCC an unfair advantage over other parties that must fully comply with the
statute and provide a real bond in order to obtain a stay. The Court should reject this

attempt to circumvent the bond requirement.
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The Commission recognizes this Court’s power to stay the Commission’s order in
connection with appeals, upon satisfaction of the applicable statutory process found in
R.C. 4903.16. And this Court has consistently held that any party secking a stay of'a
Commission order must strictly comply with the statutory standards of R.C. 4903.16 and
persuade the Supreme Court of Ohio to grant a stay. Consumers’ Counsel v. Pub. Util.
Comm 'n, 61 Ohio St. 3d 396, 575 N.E.2d 157 (1991); City of Columbus v. Pub. Util.
Comm’n, 170 Ohio St. 105, 163 N.E.2d 167 (1959), Keco Industries Inc., v. Cincinnati &
Suburban Bell Tel. Co., 166 Ohio St. 254, 141 N.E.2d 465 (1957). The Court should

honor its prior decisions and uphold the plain requirements of R.C. 4903.16.

Proposition of Law No. 11:

OCC’s request for extraordinary relief does not meet standards the
Commission submits are helpful and should be applied by the Court in
its analysis of this stay request.

OCC seeks a stay of a Commission order pursuant to R.C. 4903.16. That statute
does not contemplate granting a stay as a routine matter. A stay of an agency order is
considered an extraordinary remedy. Virginia Petroleum Jobbers Ass’n v, FPC, 259 I.2d
921, 925 (D.C. Cir. 1938).

In 1987, then Justice Andrew Douglas, in dissent, offered the following standards
to guide the Court's analysis of any application secking a stay:

Orders of the Public Utilitics Commission have effect on
everyone in this state — individuals, business and industry.
When the commission issues an order, after the thorough
review generally given by the commission and its experts, a

stay of that order should only be given after substantial
thought and consideration — if at all, and then only where

13



certain standards are met. These standards should include

consideration of whether the secker of the stay has madc a

strong showing of the likelihood of prevailing on the merits;

whether the party secking the stay has shown that without a

stay irreparable harm will be suffered; whether or not, if the

stay is issued, substantial harm to other parties would result;

and, above all in these types of cases, where lies the interests

of the public.
MCI Telecommunications Corp. v. Pub. Util. Comm'n, 31 Ohio St. 3d 604, 606, 510
N.I5.2d 806, 807 (1987). Although not controlling, the standards articulated in the
Douglas dissent in MC/ are well-reasoned and comport with the standards applied by fed-
eral courts in similar cases. See, e.g. Cuomo v. Nuclear Reg. Comm’n, 772 F.2d 972, 974

(D.C. Cir. 1985). They provide a useful framework for analyzing a stay application. As

applied to the case at bar, OCC’s request fails to meet these reasonable standards.

A. OCC fails to demonstrate a likelihood of success on the
merits.

The OCC challenges the well-established authority and discretion of the Commis-
sion establishing customer rates for utility services. The Court has recognized the broad
and plenary authority delegated to the Commission to establish utility rates and terms of
service. See, e.g., Kazmaier Supermarkets, Inc. v. Toledo Edison Co., 61 Ohio St. 3d
147, 573 N.E.2d 655 (1991). Ratemaking is not, nor has it ever been, an exact science.”
Ratemaking constantly requires an application of seasoned and studied judgment. Where

the Commission applies its discretion and judgment in a manner consistent with the evi-

The United States Supreme Court has long recognized that rate design is “not a
matter for the slide-rule. It involves judgment on a myriad of facts. It has no claim to an
exact science.” Colorado Interstate Co. v. FPC, 324 U.S. 581, 589 (1945).
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dence before it, it acts lawfully under its statutory ratcmaking authority. Ohio Rev. Code
Ann. § 4909.15 (West 2009), Appendix at 11-15; General Motors Corp. v. Pub. Ui,
Comm 'n, 47 Ohio St. 2d 58, 351 N.E.2d 183 (1976). The Commission’s judgment and
expertise in rate design matters should not be disturbed unless it is shown to be against
the manifest weight of the evidence. Citywide Coalition for Utility Reform v. Pub. Util.
Comm 'n, 67 Ohio St. 3d 531, 620 N.E.2d 832 (1993).

OCC bears a difficult burden of showing that the Commission’s decision is against
the manifest weight of the evidence or clearly unsupported by the record. See, e.g., Ohio
Partners for Affordable Energy v. Pub. Util. Comm’n, 115 Ohio St. 3d 208, 210, 874
N.E.2d 764, 767 (2007); Monongahela Power Co. v. Pub. Util. Comm 'n, 104 Ohio St. 3d
571, 820 N.E.2d 921 (2004). There is ample record evidence supporting both the
Commission’s decision 1o “rethink™ how it designs natural gas rates and its adoption of

the levelized rate design in this case. OCC has not sustained their heavy burden.

1. The manifest weight of the evidence supports adoption of
the levelized rate design because it is reasonable, under-
standable, and sends the proper price signal to customers,

a. SFV designed rates are reasonable.

(i) SFYV rates follow cost causation principals.
Even OCC, or at least its witness, Mr. Colton, agrees that a basic ratemaking prin-
cipal “is that rates should reflect costs™ and “to the extent practicable, one set of custom-

ers should not be charged for costs that a different sct of customers cause a utility to
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incur.”” Some have claimed that the straight-fixed-variable rate design results in low
usage customers subsidizing high usage customers. That claim is not true. As the Com-
mission acknowledged, SFV rate design is a change from the current rate design and, “as
with any change, there will be some customers who will be better off and some customers
who will be worse off, as compared to the existing rate design.™® These results do not
mean a subsidy is created.

Rather than creating a subsidy, the straight-fixed-variable rate reduces a subsidy
that existed under rates prior to the Commission’s order. The previous rate design recov-
ers most of the company’s fixed distribution costs through a rate that varies with usage,
and it recovers only a small part of the costs through a fixed rate. Accordingly, the
Commission found that the prior rate design distributes more of the fixed costs to higher
users of natural gas. The straight-fixed-variable rate design more evenly distributes fixed
costs by increasing the portion of those costs recovered through a fixed rate component,
thereby, matching fixed and variable cost recovery more closcly with the costs actually
incurred.” Because some low usage customers have not paid the entirety of their fixed
costs under the prior rate design, they may pay more. The converse is truc for higher

usage customers. In its order, the Commission explained:

. In re Vectren (Prefiled Test. of R, Colton (OCC Ex. 2) at 21-22), Appendix at 61-
62.

6 In re Duke Energy Ohio, Case No. 07-589-GA-AIR (Opinion and Order at 19)
(May 28, 2008), Appendix at 21; see also In re Vectren (Opinion and Order at 13-14)
(January 7, 2009), Appendix al 53-54.

! Staff Ex. 3 (S. Puican Prefiled Dir. Test.) at 4-5, Appendix at 45-46.
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The levelized rate design will impact low-usage customers
more than high-usage customers, since they [low-usage cus-
tomers] have not been paying the entirety of their lixed costs
under the existing rate design. High-usage customers, who
have been paying more than their share of the fixed costs, will
actually experience a reduction in their gas bills.*

As the Commission described, this effect is not a subsidy. 1t is a reduction in one that

results from a more appropriate reflection of cost causation and proper rate design.

2. SFV designed rates do not disproportionately
impact low income customers.

The rate effects of the straight-fixed-variable rate design are not impacted by the
income of individual rate payers. Higher use customers who have been overpaying their
fixed costs, including those with low-income, will experience a rate reduction, Con-
versely, lower use customers who have not been paying all their fixed costs, including
those with low-income, will experience an increase. Average use customers who have
been paying their fixed costs, including those with low-income, will not sce an effect
from a change in rate desi en.’

The record shows that many low-income customers will be benefited. The aver-
age annual usage of PIPP customers, historically, has been over the break-cven level. As
Staff Witness Puican testified:

The data shows that, for the 12 months ending September

2007, PIPP customers’ average usage was 110.9 Mcf and
non-PIPP residential customers' average usage was 81.5 Mcf.

i In re Vectren (Opinion and Order at 14) (January 7, 2009), Appendix at 54.

9 In re Duke Lnergy Ohio, Case No. 07-589-GA-AIR (Opinion and Order at 19)
(May 28, 2008), Appendix at 21,

17



Although PIPP customer usage may not be a perfect repre-
sentation of all low-income customer usage, it is the best rea-
dily available proxy. The usage data indicates that low-
income customers are, on average, not low-usage customers.
Because high-usage customers will benefit from the SFV rate
design, and low-income customers are more likely to be high-
usage customers, it is recasonable to conclude that low-income
customers are actually more likely to benefit from SFV.1°

Contrary to OCC witness Colton, Company witness Overcast further corroborated
that low income customers on Vectren’s system are in fact among the Company’s higher
usage customers.!’ Mr. Overcast found that “[bJased on the analysis of actual billing
information for VEDO's residential customer[s] and available Census block group data
for VEDO’s service area, . . . low income customers in VEDO’s service area consume on
average more natural gas annually than all but the highest income residential customers
in VEDO’s sérvice area.”’? OCC’s witness based his conclusions on national and state-
wide data, not Vectren-specific data. Staff and the Company found that low income cus-
tomers will actually benefit from the change to SFV rate design based upon analysis of
Vectren-specific data. Accordingly, the record demonstrates that many customers with
low-income have been overpaying their fixed costs and they will benefit from a change to

the straight-fixed-variable rate.

Staff Ex. 3 (S. Puican Prefiled Dir. Test.) at 6-7, Appendix at 47-48.
Co. Ex. 8a (H.E. Overcast Rebuttal Test.) at 11, Appendix at 56.

“ Id. at 14, Appendix at 59,
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b. SFV designed rates give the appropriate price sig-
nal to Vectren’s customers.

OCC alleges that the straight-fixed-variable rate design discourages conservation.
Based on this claim, OCC also incorrectly concludes that straight-fixed-variable designed
rates violate Revised Code provisions promoting conservation, R.C. 4929.02(A)4). The
claims are not true. The straight-fixed-variable rate design encourages appropriate con-
servation by consumers.

As Mr. Puican explained, “customers make conservation decisions based on their
total bill.”"? The largest and volatile component of that bill is the cost of natural gas. "
The gas cost rate is many times greater than the distribution rate.” For example, Mr,
Puican noted:

Vectren used a gas cost rate of $9.686 per Mcf in its applica-
tion and regardless of which rate design is ultimately
approved in this proceceding, the variable component of base
rates will be relatively small in comparison to the cost of the
gas itsell. Customers will always achieve the {ull value of the
gas cost savings regardless of the distribution rate. T believe
most customers make conservation decisions based on their
total bill rather than by an explicit cost/benelit analysis bascd

solely on the variable portion of rates, particularly given the
volatility of the gas cost comjg)oncnt.16

13 Staff Ex. 3 (S. Puican Prefiled Dir. Test.) at 3, Appendix at 44,
14 Id

b Id.

16 Id. at 3-4, Appendix at 44-45,
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OCC ignores that the cost of natural gas is the largest factor, by far, in conservation deci-
sions. |

The savings in the cost of natural gas drive the size of bills and, accordingly, con-
servation decisions. The rate design does not affect the cost of gas and, for that reason, it
will not significantly affect conservation decisions,

A change in a consumer’s total bill due to a change in distribution rate design
should not have a chilling effect on conservation decisions. The largest component of
those bills, natural gas cost, is volatile.!” For example, those costs increased every month
from January 2008 through July 2008." In one month the increase was $1.78 per Mcf,
and that was 6 times greater than a $00.28 incrcase from the prior month."” The entire
period experienced a $5.04 increase, approximately a 69% increase.”® Such fluctuations
Jed Mr. Puican to conclude, “Given these types of extreme fluctuations, I believe custom-
ers recognize the imprecision of any payback analysis and will incorporate that uncer-
tainty into their energy efficiency investment decisions.”' Accordingly, the change to a
straight-fixed-variable rate structure cannot be expected to adversely affect consumer

conservation investiment decisions.

1 Staff Ex. 3 (S. Puican Prefiled Dir. Test.) at 3-4, Appendix at 44-45.
18 [d

1? Id. at 4, Appendix at 43.

20 Id

21 id
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Rather than impede investment decisions, the straight-fixed-variable rate design
will benefit them because it sends better price signals. Including lixed costs in a variable
rate distorts price signals.® Since the straight-fixed-variable rate design aligns fixed
costs with fixed rate components and variable costs with variable rate components betler
than the current rate structure, it provides better price signals for consumers” investment
decisions.” Mr. Pujcan explained:

The variable rate component of rates should reflect a util-
ity’s true avoided costs, i.e. the costs that a utility does not
incur with a unit reduction in sales. The SFV [straight-fixed-
variable] ratc design satisfics this condition by more closely
matching fixed and variable cost recovery Lo those actual
costs incurred. Artificially inflating the volumetric rate

beyond its cost basis skews the analysis and will cause an
over-investment in conservation,”!

The straight-fixed-variable rate design provides better information and results in more
informed consumer decisions. That is a benefit, not a detriment, to consumers and con-
servation.

In that fashion also, the straight-fixed-variable rate design eliminates a disincen-
tive for Vectren to promote energy efficiency. Mr. Puican explained that any gas distri-
bution utility has a disincentive to promote energy efficiency when its must recover its

fixed costs through volumetric rates.”” He stated:

2 Staff Ex. 3 (8. Puican Prefiled Dir, Test.) at 4, Appendix at 45.
23 1d
. Id.
2 Id
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To artificially require the Company to recover its fixed
costs through the volumetric rate creates a disincentive for the
Company to promote energy efficiency. Staff is proposing a
rate design [straight-fixed-variable] that eliminates this disin-
centive. The relatively small potential disincentive for cus-
tomers to conserve due to the volumetric rate 1s more than
offset by the removal of the Company’s disincentive to
actively promote and fund c=.:11€:rgy-cfﬁciency,26

Even if some small potential disincentive was associated with the straight-fixed-variable
rate design, it is more than offset by the removal of the company’s disincentive to pro-
mote and fund cnergy—eff“n:iency,27
For these reasons, the straight-fixed-variable rate design encourages conservation,
contrary to OCC’s assertions. It is in accord with state policy and it consistent with any
provision of the Revised Code encouraging conservation.
c. The straight-fixed-variable rate design proposal

incorporates the rate design principle of gradual-
ism.

OCC argues that the Commission proceeded too quickly in adopting a straight-
fixed-variable rate design. They have suggested the utilization of studies and other time-
consuming activities.

In adopting the levelized rate design the Commission found such proposals are not
necessary. As the record reflects the levelized rate design more appropriately aligns fixed
costs with fixed rate components, and better reflects the fixed costs customers should

incur and the utility should recover, Additionally, this rate design does not aflect recov-

26 Stalf Ex. 3 (S. Puican Prefiled Dir. Test.) at 4, Appendix at 45.

27 Id
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ery of the principle cost that drives a consumer’s bill, the commodity cost. Moreover,
the levelized rate design incorporates the principle of gradualism. The Commission’s
order contains a two-stage transition to eventual recovery of all fixed costs through a
fixed distribution rate in the second phase. The first phase leaves a portion of the fixed
costs for recovery through a variable rate component while transitioning to the recovery

of all fixed costs (all distribution costs) from the fixed rate component in the second year.

2. The notices published pursuant to R.C. 4909.18 and
4909.19 contained the substance and prayer of the resi-
dential rate design proposed by Vectren.

OCC argues that notice to Vectren’s customers of the SFV rate design proposal
was legally defective. To the contrary, Vectren’s customers were provided legally suffi-
cient notice that the Company’s proposed rates were designed to increase the proportion
of fixed costs recovered in the customer charge while they decreased fixed costs recovery
through volumetric rates. This was the substance of the application in terms of the pro-
posed change in residential rate design. The Stage 1 and Stage 2 residential rate design
proposals were revenuc neutral; the revenue recovered from residential customers was
the same in each stage, The notice specifically mentioned this proposed rate design
change for residential customers. It was clear that the Company proposed to recover
more fixed costs through the fixed rate and less through the volumetric rate. The Com-
mission approved this notice by Entry dated January 16, 2008. OCC failed to apply for

rehearing of that Iintry.
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The Commission approved the proposed newspaper notice by entry of January 16,
2008. The notice included the residential rate design proposed by the Company.
Veetren’s notice disclosed the change in focus of residential rate design from recovery of
fixed costs through a minimal fixed customer charge and higher volumetric rates to one
of recovery of the majority of fixed costs through a fixed rate accompanied by a lower
volumetric rate. This is the change noticed. The shift in Stage 2 to a greater fixed charge
does not impact the level of revenue recovered in that stage; the revenue proposed for
recovery for Stage 1 and Stage 2 was identical. The rate design shift to recovery of fixed
costs primarily through a fixed charge is demonstrated in the notice of Stage 1 rates.
That Stage 2 rates were not specifically included in the notice does not change the fact
that customers were properly notified of the proposed change in the method of fixed cost
recovery.
Both the Court’s decision in Committee against MRT v. Pub. Util. Comm’n, 52

Ohio St.2d 231, 371 N.E.2d 547 (1977) and Ohio Assoc. of Realiors v. Pub. Util.
Comm 'n, 60 Ohio St. 2d 172, 176, 398 N.E.2d 784, 786 (1979) address the meaning of
R.C. 4909.19 with regard to the proper notice of the contents of a utility rate application.
In fact, the Court’s opinions in both MRT and Realtors support the sufliciency of the
noticc published in this case. The Court in MRT opined that:

While generally the published notice required under R.C.

4909.19 need not contain every specific detail affecting rates

contained in the application (indeed, such a requirement

would be highly impractical and unnecessarily expensive),

the court notes that the statute does require that the “sub-

stance” of the application be disclosed, i.e., that the essential
nature or quality of the proposal be disclosed to those affected
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by the rate increases. Although there is no specific test or
formula this court can apply in reviewing challenges made by
subscribers with respect to the sufficiency of the notice pro-
vided by a utility, it is clear, given the purposes of the publi-
cation requirement under R.C. 4909.19, that a highly innova-
tive material change in the method of charging customers
should be included in the notice.”®

The rate increase proposed by Vectren was contained in the published notice, as
was the “material change in the method of charging customers” embodied in the pro-
posed shift to greater [ixed cost recovery in a higher fixed charge.” There was no differ-
ence in the revenues recovered in Stage 1 that was contained in the notice, and those
recovered through Stage 2 rates. The difference between the noticed Stage 1 rates and
those contained in Stage 2 is one of degree, not of method. Both Stages recover a greater
proportion of fixed costs through a higher fixed charge, and both recover the same level
of revenue for the Company.

This is unlike the situation in Commitiee against MRT, where the notice published
by Cincinnati Bell failed to mention the proposed change to usage based rates.”” Here,
Vectren published notice that contained the significant change from a low customer
charge and higher volumetric rates to a morc level, but higher fixed charge, and lower
volumetric rates. Vectren customers opposed Lo this type of rate design were notified of

the change proposed, and displayed significant interest in the Commission’s proceedings

28 Committee Against MRT v. Pub. Util. Comm’n, 52 Ohio St. 2d 231, 233, 371
N.E.2d 547, 549 (1977).

# 1d.

30 1d
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because of the shift to greater recovery of fixed costs through a fixed charge. Vectren
customers filed numerous letters in this docket evincing knowledge of the SFV proposal,
and particjpated vigorously regarding this topic in the local hearings held by the Com-
mission.”’ Vectren’s notice insured that their customer’s had an opportunity to be heard
regarding the proposed change in rate desi gn.** As a result the Court should find that the
notice was legally sufficient.

Further, as it is also apparent from OCC’s extensive participation in this case,
Vectren’s notice provided OCC with notice of the “reasonable substance of the proposal
so that consumers [could] determine whether to inquire further as to the proposal or
intervene in the rate case.”” OCC, the statutory representative of Vectren’s consumers,
intervened in this case, agreed to a lower rate increase than requested in the application,
and strenuously litigated the proposed change to residential rate design, the shift to SFV

or levelized rate. The notice given in this case harmed neither OCC, nor its constituents.

B. OCC has not shown that it will be irreparably harmed if a
stay is not granted.

Indeed, the record establishes just the opposite result, It shows that residential

customers will benefit from levelized bills that spread recovery of fixed costs more

! Sece fn 3 infra.
3 Id.
A Ohio Ass’'n of Realtors v. Pub. Util. Comm 'n, 60 Ohio St. 2d 172, 176, 398

N.E.2d 784, 786 (1979).
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evenly throughout the year and offer some rate relief during the winter heating months.**
The levelized rate design provides betier pricing information that will assist customers to
more efficiently manage their gas usage. Low-income residential customers will enjoy
smaller bills because of the $4.00 credit program and because low-income customers tend
to have higher usage.”” All residential customers will retain a strong economic incentive
to more efficiently manage their gas usage to reduce their bills. Importantly, Vectren can
more actively promote and participate in conservation and energy efficiency programs
without sacrificing the financial stability it needs in order to safely, adequately, and relia-
bly distribute natural gas to its customers.

Likewise, the overly selective focus of OCC’s stay request is both improper and
contrary to statute. It seeks only o stay implementation of onc aspect of the new rate
design that will become operative in October 2009, while OCC remains silent on other
aspects that have also been implemented. Docs “irreparable harm” result only from
implementation of one portion of the levelized rate design, as suggested by OCC’s stay
request, while the rest of the Commission-approved rate design on appeal is now deemed
beneficial or at least not harmful to residential customers? While OCC appealed the
Commission’s approval of the levelized rate design and its attendant rates, OCC now
secks to stay only a portion of that order. Nowhere is this selectivity permitted by law,

The right to scek a stay is created by statute and R.C. 4903.16 speaks in terms of staying

3 in re Vectren (Opinion and Order at 13) (January 7, 2009), Appendix at 53.

3 Id. at 14, Appendix at 54.
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exccution of a Commission order and not selectiv;: bits and pieces. The General
Assembly could easily have provided for a stay of'a Commission order, or any part
thereof, but for sound, practical reasons it did not. The Commission submits that OCC’s
stay request is contrary to Ohio law and should be rejected. OCC failed to demonstrate

any harm that would result if its request for a stay is denied.

C. OCC has failed to show how Vectren and its customers

are not substantially harmed if the Commission’s order is
stayed.

OCC seeks to stay the second stage of a rate design that was {ully litigated before
and approved by the Commission. In other words, OCC seeks to delay full implementa-
tion of a lawful Commission order. For the rcasons already discussed, staying the Com-
mission’s order will delay implementation of a rate design and rates that are beneficial to
both Veetren and its customers. A delay of several months could deprive Vectren of any
reasonable opportunity to collect its lawful revenue requirement, particularly in the
absence of an adequate bond given by OCC under R.C. 4903.16. The delay atlendant to a
stay will be injurious to Vectren’s customers who will be deprived ol the beneficial lev-
elizing effect of new rates and threatencd with higher winter bills than would otherwise
result under the rate design approved by the Commission.

OCC alleges that the levelized rate design irreparably harms Vectren’s “low-use
residential customers.” OCC does not define the size of this residential subset or identify

who these customers are, nor does it outline specifically how these customers are harmed

ander the levelized rate design. Traditionally, rates have been designed with a low fixed

28



customer charge that recovered only a small portion of the utility’s fixed costs for its dis-
tribution system, and a volumetric based rate to recover the remaining costs of serving
customers, including fixed costs. Fixed costs are those that remain constant regardless of
the amount of gas sold. As a result, customers who use greater volumes of gas pay more
toward the utility’s fixed costs than those who use less, even though the fixed cost to
serve both high and low use customers varies little, if at all. The Commission found “that
the levelized rate design promotes the regulatory principles of providing a more equitable
cost allocation among customers, regardless of usage. It fairly apportions the fixed costs
of service among all customers so that everyone pays their fair share.” [n re Vectren
(Opinion and Order at 13-14) (January 7, 2009), Appendix at 53-54. So under the lev-
elized rate design high-use customers will no longer pay more than their fair share of
Vectren’s fixed costs and low-use customers will pay their fair share, albeil more than
they were required to pay in the past.

The Commission recognized that the new rate design will have a greater impact on
Jow-use customers, who were underpaying their share of fixed costs, by ordering Vectren
to implement a one-year low —income pilot program aimed at helping low-income, low-
use customers pay their bills. 7d. at 14, Appendix at 54. The Commission found, and the
evidence shows that, while monthly bills of low-use residential customers are impacted
under the levelized rate design, this is simply the product of the suboptimal manner in
which the fixed costs of serving customers were recovered under prior rate design struc-
tures. Id. at 12-14, Appendix at 52-54. In other words, the levelized rate design corrects

past rate inequitics and more equitably allocates costs among all residential customers. It
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does so by developing rates that more closely track and recover the actual fixed costs to
serve residential customers, regardless of how much natural gas they actually consume.
Id. Further, average and higher-use (including low-income) residential customers will be
denied certain of the customer benefits available under the levelized rate design if the
arguments advanced by OCC are adopted by the Court.

QCC’s motion to stay the Commission’s order should be denicd,

D. Staying the Commission’s order is not in the public inter-
est.

The levelized rate design adopted by the Commission promotes the public interest
because it:
. corrects historical rate incfficiencies;

’ spreads costs of natural gas service more cvenly throughout the year,
levelizing customer bills and keeping winter heating bills lower;

. addresses the chronic revenue erosion experienced by Vectren in recent
years, a phenomenon that, if Jeft unchecked, could threaten Vectren’s abil-
ity to continuc to adequately, safely, and reliably serve its customers; and,

. encourages more active utility participation, promotion, and application of
financial resources to conservation and energy efficiency programs that
benefit customers;

. sends more accurate price signals to customers.

Staying the Commission’s order prevents these benefits [rom being fully realized.
Further, OCC’s perspective of the “public interest” is more limited than Justice
Douglas recognized in the standards recommended for reviewing the appropriateness ofa

stay request. In fact OCC quoted the exact language that suggests the “public interest” s
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a much broader group than that represented by the OCC in this proceeding. As OCC
quoted “Justice Douglas dissent in MCI emphasizes that Commission Orders ‘have effect
on ¢veryone in this state — individuals, business and industry.”” OCC Motion for Stay at
8: MCI Telecommunications Corp. v. Pub. Util. Comm 'n, 31 Ohio St. 3d 604, 606, 510
N.E.2d 806, 807 (1987) (Douglas, I., dissenting). Unlike OCC, the Commission must
balance all of the interests referenced by Justice Douglas — residential customers (indi-
viduals), business and industry — in making its rate design determinations. As it did here,
it may mean that not all of the interest groups are happy with the Commission’s decision.
In this case the Commission’s decision reasonably balanced the impact the rate design
determination would have on all parties involved, the residential customers (both high-
and low-usage) and the utility. OCC’s perspective ignores the broader perspective that
truly is the “public interest.” Imposing a stay on the Commission’s order would negale
the benefits of that order for residential customers and Vectren. OCC’s motion should be

dented as il is against the public interest.
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CONCLUSION

Based upon the foregoing, OCC’s motion for stay should be denied.
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Chpuging the news of fhu Reilevad Uomuoission of Chla, to-thed
of tha Puhlie Sorvies Qowmission bf-Olio, dufiedng the pow-
mts and dutisg of Liu 15Hor eommissinn Hih rispoaf ke pubs
Tia ntillkigs, mad to amond secitonr 401, 502 uad 003 of the
{onaral Catre,

Be it snacted by the Gaacral Azssodily-of the Stoda of Olios
fimerar 1. Phat seetivns 501, 508 and §05 of the fen-
vl Code bo smomled tn read o follows:

fea, 501, The term *'radlroed'’ a8 used in this chapter
shall duelade all eorporativns, sompunies, Individasls, psoo.
eintions. of (ndividunls, their leswees, trustees, ue vaccivers
appoipted Ly o couri, which owns, opevaten, Jnanagee or
controls & eailrand or poxt thereaf 29 0 conimon cozcier in
this-stote, 0@ wWhish owns, opeyates; maongey or dontisla Ay
wirm oy othey equipiment used thervon, or whish owes, opor-
ofes, manages or edntyoly amy bridues, terminals, wnion
drpots, £ilé tracks, docds, wharves, or atornge alevatmy
wsad i conueetion, Lhurewith, whether awaed by suph rail-
rond or otherwike, Buch levm *‘reilvoad” shaﬁ mean agd
cbuacy exprees pompanies, walst Hrawaportation comp-
nicg-and $nterurhen pailrond compavies, and glt duties ve-
noired of ond penaities impoded wpen o railyend ov an
offleer or npent thersol uspfnr as they are opplivalile, shall
beveqnived-of pnd imposod npon express companics, water
truuspoeiation wwmpaniey and inturarban raileoadl compn-
nlos, their offoers and ngents. The vommision sbalt have
1he powor of superviston aned enntrol of kxpress eompanies,
wuter fransporiation comprdes ovd intovnvbee milvoad
companies fu thy sarae oxtent as railronds,

Hyo, 502, This chapter shall apply 1o the 1rmspettn-
tion of prssongers and propecty bebiveer poluts within this
stite, 1o the reselving, switching, deliverivg, storiug nod
haudling of wuch proparly, and fo ail eBarges conneeted
Lherewith, inokuding delog chacges and mileage charges, io
ol rallvead voripeios, sleeping moe compunies, equipmont
companicy, Gxpriss 00MMPAnies, oar GHIpROie, freight snd
Prelght Jine companics, to ail awocintionn of persons,
whothor Ieavporated or otfersise, whish do business ss
#OWUNR 2arTicry, MPOIL OT 6F0r B $ing of vaitrord within
thig wlgte, snd to o common eavriel engeged, the feann
gurtatmn of pusspagars o properly wholly by tatl or pavtly

iy rall and puetly by water or wholly by water.” Yo nddi-
tion. thereto the provisions of this et shall zpply to the
vogulgbion of giy nmd all ofher duties, wervices, prastices
wnd -chargos, of the spitrosd company, Jneident 10 the ship:
ping and receiviag of Freiglit, whiel ars proper sulsjteig of
Tegulativil, excepting vuly, thit thay sldil not apply to the
regulation of cormnezep with foreigm nafions, avid dmony
tho several states, and with the Yodicu teilies,

PEAlTrd”
dafined,

Dicgr e
g W.

Application of
act.




571

#ablish eauses $0 b done, Moy act, matler, or thing prohibited by
n sk thig aet, pr deolrred to be anlnwful, or shall owit o do sny

of eg- ! aat, mslter o thing requived by this aei, or by order of
- i the eommission, sneh public aiility oF raitrond shnil be

: : Yable to the porson, firm Or eorporation injuved theriby in

nd ev ' treble fhe amount 6f damnges austained in eonséquence of JIRie Mamaze
1 with ok viglatien, failuzz or pinsion; provided, that any re- *
jaainn, . sgvery under this section sball in wo mrusey affeet g xe-
3 shall covery by tha state for any penalty provided for in thix
lrond a6l :
sit, or Beution §14-68, Swamtn T2, A public wtility o railxoad or other party
iy, b jur intevest, dissptisied with an order of the ¢omroisslen

er re. fheing ve sabstitoting o confineing eny fave, toll; pries,

ehall . . ok, ohargs, renlnl, ehedalé o clnssification, or any ordor

d ¢lol- | fizing or snhstitniing o conflzwiog A%y regulation, prac-

aneh : tige, At or sexyiva, or goy ofher order, Yinding, determine.

wle tion, dizartion ur requicement.nf the comesission, may ebis-

. X menee A geidon 0. the gourt of enmmon 1ileas of Praoklin Adto b s
P coutily or of (he eonaly fu which is located Hip prinaipg] S0 2 %6
Iroad offies of the publiv usilily or xsilroad within sixiy days
ay of alter saoh order Iz wnde, agaivst the commimion as de-

- oh- : Jendiut, to veeate and sob aeide smeb order on the mound
P ihe ; that the fare, toll, prica, rale, chirgy, 2ental, sgkoduly or
rail- Rk alasatfioation fixed 10 ench order, iy unhuwiul. or wnreason-
; Bor . i able, or that the vegnletion, yroeties, ted or serviee, fixed
uints . in sach order fa. unlawful or morensenabla; or that tha
such . ordler, llnding, daterraination, Jireetios or reqnirement of
s of- i the commission ja unlawful or nureasonchis; in wileh fe-
i ‘Hop swmmeviz wmay bo issoed 0 dny ghusty or counties in
for- i thia atate-and Lherg served wpon the dvicse barties, Smed
EEM i “aution_gha)l procee o¥ provider] in soclions 644, 546, 646,
5 of [ F47, (48, 649, 58D, B51, 552 of tho Cennral Cude, vhidll
your - gpations sholl agply lv pitble uiilities with he rame toren
1aed i anfl. effeat. a8 %o vailroads,
150 © Buskon giaqe,  Seoviow ¥4, Upon the gommencement of any.andh se-
fion . tibm, the operation 8f the order, Snding, dstermination,. di-
the . yeokjon 0F wequiremest ¢ompliined of shall hot be gus JSAFRERIL O
. : pended nntil the determinrtion 6f said nction, nplesy the )
the - E court o & judge thovodd, aftar nolice of and hearing, ehall
lod, ! otherivise ofdtor ald the conet or judgs Thereof may, ofter
et : hearing, $x the terma.end vonditions for the mspdnsion of
et N siid order, fading, dotermination, firaclion pr Tequiretnent
o, ; or any purk thareof,
uly ; Provided, howaver, that the conmmengement of. such
w7 T aotion to vacate and ses aside wnmy order of ths sommls
me ! sian with respeqt to eny fare, tofl, price, rate, chaegs, on
] i rengal, shiadl vapate wad uspand the order of the commis:
ay i e seazht te be weated, i swih publie utility or raileand
e : shall alecl to ¢harge the fave, toll, price, vate, eharge, or
nf : vental in formo and effeet Immadistely prior to the tutering
it : of yuch order of the pommisajon, aud shall give o wader.

tekiny in such ampuat s8 the courf hnil dotorming. Thoe Feed
updertaking shall be filed with tha convt and shnil be pay-
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ubia to the state of Ohdo £or the nse and bencfit of the nsers
affactod By the obder of the commisden. The condition
of e undertaking shall be that the publia ntility or fail
ruad shall Tefimd W eoek of such users, publie or privete,
* . e dmoont golleated by il in oxecas of tha amdont which

from suekeusers. Tho conrt shall wake 2l fiecessary orders
5 rospest to the form. of sudh underfaking and thi manher
of making duehréfandoy.

Bealion 6U4AL.  Sperrow 76 Mvery order provided for dn s s,

soartlew of ortam. hall bg sorved Wpon gvery Jerson v corpozalion fo We ol
fected theveb¥; either by povsonal delivery or a cartified
copy Lhereof, ov Ly mailing & certificd eopy therept, in &
sealed package with poalage prepaid, th the panson fo he
nifogted therahy, or i the cise of a eoTporation, to my
offiosr o ngent ihereaf, upon whowm # samswny mry be
surved, Xt shall ke dke duty of every poruon and. eovpovs.
tioa th notify e commission Forthwith, is writing, ¢f {he
regnipt of the cortified copy of every oeder e aurved, dnd
in tha cago of & gorporylion Tuch votifigation. must Le sgmed
and acknowledsed by = person or offieer doly antherized
by the corpexation to sdmit ench serviea, Withia n tina
wpecified in the ovder of the romnision cvery person or
orporation npen whem it % Served wmust if &3 requived in
the ‘urder notify the -comuission in like muwaer whether
the terma-of the erllsr wre evapied uud. will ha okeyed.

“Gaction bla-tz.  fEcugom 75, - Nothing in. thiy sef confefued shall pre.
veut koy priblio wiility or railvead from grenting the whals
or any pash of s property for apy publie pnyposs, er

Frat s or granting retneed vato ov [ree serviee of any kind fo the

. Teild, Whes. Urited Binles government, the stute povernment of nay

political diviginn or wubdivizion thercef, or for chavitable
purpeses or fov fabey or expositions ov to sy offizer ve
empPloyve of sneh puilic wtility ov raiivcad or his family
and &l contrasts and agreoments mede ov entered {o by
sueh publiv nility oF Faileozd for suel use védicad raies,
or free sorvice shall bo villd ond ecfoveible at fow. .
Beeblon 51673, Beencw 6. No foaibice, permit, license o right bo
awr, operade, monsge ok gortret any public nitlily, herein
defined-us uny lectrio. Hght emupany, ges eompany, Water
. worlis apmprany o henting @0d cooling compaxy, shadl bg
Fillioa, hereaftor. granted ov leapsforred fo uny dorporatiou wok
duly incorpovated ymdev the lasa of Obio: .
Bookivn 61474, Skerron 17, Uoinpunies formed to negnire BrolleﬂY
or e trassict busitesd which wosld by suhjeote

ranchises for any of fhe purpares sontoieplated in thiy
sk, shiall bo deemed rnd held fo Loeubjesi fa the provisious
of this xel, althouigh na property may have beon acquirad,
.. Buseas transacted or franchises erarcdsed,
Bagkioa SHAS T Bugrngy 78, The ret, omiewiva oy Zeilure of any of-
fizol, agent or other porsen, soting for or employsd by 4 -~
prliie ulility or raifvosd, Wwhile feting within the seopo

shell fnglly ba-defermined it was anfborizedl fu .colleet

tv fhe -
gmvmibné o2 ¥z net, and roinpanies owning nr possassing
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shali not teka affcat notil the first Ay of March, 1974, This

aot glindl in 81t other zespects {ake cffect ond pe n foree .

fromd and alter the weond Mondsy of Dotobez, 1913,
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Speaker of the Honve of Lepresentutives,
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Te uraate tha peblic whilitios sommdazion of Ohis, to preseriby ils
prgapization, s powers a2d s dulivg, aod o repend seeslors
J87 fo 400 fuclusive, ecotiony B4R o 651 inslnsiva, svefione
B4, G11-24, 81485, B14-28, 614-G8, GL4T8, (14-BO, Bid-8%. und
B15.63 of ¥in Genniel {ode,

Be it eusclad by $he Heneral dzsarbly of ths Stats of Ohds:

Swevzon 1, Thern shall by and theyo is heveby ereated
n public ntHities commisyion of Olie and by tlict vame. the
omRy
mission shall consist of thyee wembers, who shsll bo ap.
painted by the govorner with-ihe sdviee nnd congent of the
wenatn, and Phall pomsess e powerd awd dolied herein
speciied as well a9 all powers necossnry dnd proper {e-cangy
ot the pirpodvs v Chis chapter, Ymmmdicidly. atter fhis
net shal! ke offect, the governur shall, with tha adviee and
weonéans D the ranite, appoint a4 membey whoee tarn Hawll
axpize ou thoe frst day of February, 1015, adother wlinse
torm phail expies oif the fivst day of Februnry, 1917, and
aviother wheaa torw ehisfl 6Xbire vn the. el déy of Meb-
ruary, 1919; aiid thefeafter ensh raember shall be sppolited
and gynfirmed fur & temm of wix yoare, Vicandies shali bo
Alled in the oeme mammér for unespived feems, One of
sueh. comnissionerd, o be designated by the gevernor, slll,
doring fhe term nf the sppemting governior, be the: chair.
man of the commissicn, Not mora then twe of ssid com.
missioners shall belang to or Yie aflilinded with the muime
pelittonl party.

Seeeiow 2. The governoy meéy ramove any eomni-
signer for Wiefionny, noglect of dndy, or mnileasguee in
offlca, giving to him & copy of the charges egainst him and
un eppovtunity 1o be publicly esrd, i porsoh or by coun-
8al, in big own defense, upoa Hot lesd 1Rae lon Aoy’ noties
12 sach commissionoy dhall be rewioved the governor shall
filg in tha oBce of the zecratrry of ptate & completn atate
ment of #il nbnrges made agoingd such commisddoner, #rd

Prosident of ike Senalo,

sion may ape and bil aned, The poblie miiities som-
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warranted, or ghovwld bs ohanged,; the commission may abro-
gate, ohangs or modify the same  An arder or degision
miade sfter-gaeki rebearing, abropating, changing or medify
ng thy oviging]l eeder or dealston ghall liave the tame forea

“and -effeat ag an- vrigingl ofdér or desldion; Yot ahall ngy

affet any ¥ight or the eufucoement of any right arising
#rom or by virtne of thn origioal erder oF detislon waless
50 trdpred by the camemirsion,

Sremen 23, A fwal obdie made by the commission
shell-be vaversed, vacsted or rivdifled by the supreme e,
on g patition in eror, 3 upen congifevetion of tha. reeord
mich sonrt 3 of the ¢pinfon thal seeb veder was polswinl
aad noreagonable; . . .

Ssurion 34. The procevdiag to obbin mch reversel,
vieatior 0y mofifention ahall be by petitiod in grrer, Rled
i the enpreme court, hy-any parky to thie procesdiig belurs
the commission, agaiist the pablie niilitos commisston of
Ohlo, sotting forth the ervora cowmplained ofi Elmreupon
nnless the sgme s dely wulved & nmmons ghell isstie ond
L gerved, gy in other c:nsleﬁE wpon, the chairmen of the com-
mision, or, io His event of lzs sbseace, apon coy member
of tha commiggion, o hy lepving a edpy at the offica of the
eommiesivi 8% the city of Columbma, The eomrt may pen
mib sny intorested parly to Intervene by ebess-potition in
CXTOY,

Sreriow 36, Upon swvice O watvar of the summons
in error the commission shpll forthvwith transmit to {he
wlerk of the suprere s0nTd f tranweript of the jonrnal e
trien, eriginal pupere of teaneeripts thareof and & certifled
trenseript of all ovidends addueed upen the hearing before
o comminsion jn the proeseding complaigd of), whicli dhall
be Blsil in Baid covtt. :

Hremow B,  No provadding Lo reverse, ynests or mod.
iEy s final ordae of tho commisdon shell pe decmed pom-

* enced wiitezs the petition thevofor 1 fiad within alxly days

Sealfan $0,

sftee the eotry uf the fine} veder complained of upon thy

joarsal nf the commizsion.

Brorrow 87, No proeeediug to revorsd, vacxts or mod-
ify & ol order rendeved by the commbsion ghull tmevats
to atay exépibivn thoreof vmless tho guproma court or a
judge thereot In vaealkion, cn_applicatim and thiso doys’
nobios 1o the comimigilon, aball allow dudh glay, In which
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2505.03 Appeal of final order, judgment, or decree.

(A) Every final order, judgment, or decree of a court and, when provided by law, the
final order of any administrative officer, agency, board, department, tribunal,
commission, or other instrumentalily may be reviewed on appeal by a court of common
pleas, a court of appeals. or the supreme court, whichever has jurisdiction.

(B) Unless, in the case of an administrative-related appeal, Chapter 119. or other
sections of the Revised Code apply, such an appeal is governed by this chapter and, to the
extent this chapter does not contain a relevant provision, the Rules of’ Appellate
Procedure. When an administrative-related appeal is so governed, if' it is necessary in
applying the Rules of Appellate Procedure to such an appeal, the administrative officer,
agency, board, department, tribunal, commission, or other instrumentality shall be treated
as if it were a trial court whose final order, judgment, or decree is the subject of an appeal
to a court of appeals or as if it were a clerk of such a trial court.

(C) An appeal of a final order, judgment, or decree of a court shall be governed by the

Rules of Appellate Procedure or by the Rules of Practice of the Supreme Court,
whichever are applicable, and, to the extent not in conflict with those rules, this chapter.

2505.12 No supersedeas bond required for certain appeals.

An appellant is not required to give a supersedeas bond in connection with any of the
following:

(A) An appeal by any of the following:

(1) An executor, administrator, guardian, receiver, trustee, or trustee in bankruplcy
who is acting in that person's trust capacity and who has given bond in this state, with
surety according to law;

(2) The statc or any political subdivision of the state;

(3) Any public officer of the state or of any of its political subdivisions who is suing
or is sued solely in the public officer's representative capacity as that officer.

(B) An administrative-related appeal of a final order that is not for the payment of
money.
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4903.11 Proceeding deemed commenced.

No proceeding to reverse, vacate, or modify a final order of the public utilities
commission is commenced unless the notice of appeal is filed within sixty days alter the
date of denial of the application for rehearing by operation of law or of the entry upon the
journal of the commission of the order denying an application for rehearing or, if a
rchearing is had, of the order made after such rehearing. An order denying an application
for rehearing or an order made after a rehearing shall be served forthwith by regular mail
upon all partics who have entered an appearance in the proceeding.

4903.15 Orders effective immediately - notice.

Unless a different time is specified therein or by law, every order made by the public
utilities commission shall become effective immediately upon entry thercof upon the
journal of the public utilities commission. Every order shall be served by United States
mail in the manner prescribed by the commission. No utility or railroad shall be found in
violation of any order of the commission until notice of said order has been received by
an officer of said utility or railroad, or an agent duly designated by said utility or railroad
to accept service of said order.

4903.16 Stay of execution,

A proceeding to reverse, vacate, or modify a final order rendered by the public
utilities commission does not stay execution of such order unless the supreme court or a
judge thereof in vacation, on application and three days' notice to the commission, allows
such stay, in which event the appellant shall execute an undertaking, payable to the state
in such a sum as the supreme court prescribes, with surety to the satisfaction of the clerk
of the supreme court, conditioned for the prompt payment by the appellant of all damages
caused by the delay in the enforcement of the order complained of, and for the repayment
of all moneys paid by any person, firm, or corporation for transportation, transmission,
produce, commodity, or service in excess of the charges fixed by the order complained
of, in the event such order is sustained.

4909.15 Fixation of reasonable rate,

(A) The public utilities commission, when fixing and determining just and rcasonable
rates, farcs, tolls, rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and

useful in rendering the public utility service for which rates are to be fixed and
determined. The valuation so determined shall be the total value as set forth in division
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(J) of scction 4909.05 of the Revised Code, and a reasonable allowance for materials and
supplies and cash working capital, as determined by the commission,

‘The commission, in its discretion, may include in the valuation a reasonable
allowance for construction work in progress but, in no event, may such an allowance be
made by the commission until it has determined that the particular construction project is
at least seventy-live per cent complete,

In determining the percentage completion of a particular construction project, the
commission shall consider, among other relevant criteria, the per cent of time elapsed in
construction; the per cent of construction funds, excluding allowance for funds used
during construction, expended, or obligated to such construction funds budgeted where
all such funds are adjusted to reflect current purchasing power; and any physical
inspection performed by or on behalf of any party, including the commission's stalf.

A reasonable allowance for construction work in progress shall not exceed ten per
cent of ihe total valuation as stated in this division, not including such allowance [or
construction work in progress.

Where the commission permits an allowance for construction work in progress, the
dollar value of the project or portion thereof included in the valuation as construction
work in progress shall not be included in the valuation as plant in scrvice until such time
as the total revenue cffect of the construction work in progress allowance is offset by the
total revenue effect of the plant in service exclusion. Carrying charges calculated in a
manner similar to allowance for funds used during construction shall accruc on that
portion of the project in service but not reflected in rates as plant in service, and such
accrued carrying charges shall be included in the valuation of the property at the
conclusion of the offset period for purposes of division (J) of section 4909.05 ofl the
Revised Code.

From and after April 10, 1985, no allowance for construction work in progress as it
relates to a particular construction project shall be reflected in rates for a period
exceeding forty-cight consecutive months commencing on the date the initial rates
reflecting such allowance become effective, except as otherwise provided in this division.

The applicable maximum period in rates for an allowance for construction work in
progress as it relates to a particular construction project shall be tolled if, and to the
extent, a delay in the in-service date of the project is caused by the action or inaction of
any federal, state, county, or municipal agency having jurisdiction, where such action or
inaction relates to a change in a rule, standard, or approval of such agency, and where
such action or inaction is not the result of the failure of the utility to reasonably endeavor
to comply with any rule, standard, or approval prior to such change.
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In the event that such period expires before the project goes into service, the
commission shall exclude, from the date of expiration, the allowance for the project as
construction work in progress from rates, except that the commission may extend the
expiration date up to twelve months for good cause shown.

In the event that a utility has permanently canceled, abandoned, or terminated
construction of a project for which it was previously permitted a construction work in
progress allowance, the commission immediately shall exclude the allowance for the
project from the valuation.

In the event that a construction work in progress project previously included in the
valuation is removed from the valuation pursuant to this division, any revenues collected
by the utility trom its customers after April 10, 1985, that resulted from such prior
inclusion shall be offsct against future revenues over the same period of time as the
project was included in the valuation as construction work in progress. The total revenue
effect of such offset shall not exceed the total revenues previously collected.

In no event shall the total revenue cffect of any offset or offsets provided under
division {(A)(1) of this section exceed the total revenue effect of any construction work in
progress allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in
divigion (A)(1) of this section;

(3) The dollar annual return to which the utility is entitled by applying the fair and
reasonable rate of return as determined under division {A)(2) of this section to the
valuation of the utility determined under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period less
the total of any interest on cash or credit refunds paid, pursuant to section 4909.42 of the
Revised Code, by the utility during the test period.

(a) Federal, staie, and local taxes imposed on or measured by net income may, in the
discretion of the commission, be computed by the normalization method of accounting,
provided the utility maintains accounting reserves that reflect differences between taxes
actually payable and taxes on a normalized basis, provided that no determination as to the
treatment in the rate-making process of such taxes shall be made that will result in loss of
any tax depreciation or other tax benefit to which the utility would otherwise be entitled,
and further provided that such tax benefit as redounds to the utility as a result of such a
computation may not be retained by the company, used to fund any dividend or
distribution, or utilized for any purpose other than the defrayal of the operating expenses
of the utility and the defrayal of the expenses of the utilily in connection with
construction work.
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(b} The amount of any lax credits granted to an electric light company under section
5727.391 of the Revised Code for Ohio coal burned prior to January 1, 2000, shall not be
retained by the company, used to fund any dividend or distribution, or utilized for any
purposes other than the defrayal of the allowable operating expenses of the company and
the defrayal of the allowable expenses of the company in connection with the installation,
acquisition, construction, or use of a compliance facility. The amount of the tax credits
granted to an clectric light company under that section for Ohio coal burned prior to
January 1, 2000, shall be returned to its customers within three years after initially
claiming the credit through an offset to the company's rates or fuel component, as
determined by the commission, as set forth in schedules filed by the company under
section 4905.30 of the Revised Code. As used in division (A)(4)(c) of this scetion,
"compliance facility" has the same mcaning as in section 5727.391 of the Revised Code.

(B} The commission shall compute the gross annual revenues to which the utility is
entitled by adding the dollar amount of return under division (A)(3) of this section to the
cost of rendering the public utility service for the test period under division (A)(4) of this
section.

(C) The test period, unless otherwise ordered by the commission, shall be the twelve-
month period beginning six months prior to the date the application is filed and ending
six months subsequent to that date. In no event shall the test period end more than nine
months subsequent to the date the application is filed. The revenues and expenscs of the
utility shall be determined during the test period. The date certain shall be not later than
the date of filing.

(D) When the commission is of the opinion, after hearing and after making the
determinations under divisions (A) and (B) of this section, that any rate, fare, charge, toll,
rental, schedule, classification, or service, or any joint rate, fare, charge, toll, rental,
schedule, classification, or service rendered, charged, demanded, exacted, or proposed to
be rendered, charged, demanded, or exacted, is, or will be, unjust, unreasonable, unjustly
discriminatory, unjustly preferential, or in violation of law, that the service is, or will be,
inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by any such
public utility are insufficient to yield reasonablc compensation for the service rendered,
and are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value ol all property of the public
utility actually used and usefu! for the convenience of the public as determined under
division (A)(1) of this section, excluding from such value the value of any franchise or
right to own, operate, or enjoy the same in excess of the amount, exclusive of any fax or
annual charge, actually paid to any political subdivision of the state or county, as the
consideration for the grant of such franchise or right, and excluding any value added to
such property by reason of a monopoly or merger, with due regard in determining the
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dollar annual return under division (A)(3) of this section to the necessity of making
reservation out of the income for surplus, depreciation, and contingencies, and,

(2) With due regard to all such other matters as are proper, according to the facls in
each case,

() Including a fair and reasonable rate of return determined by the commission with
reference to a cost of debt equal to the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing
that cost of property that is included in the valuation report under divisions () and (G) of
section 4909.05 of the Revised Code, fix and determine the just and reasonable rate, fare,
charge, toll, rental, or service to be rendered, charged, demanded, exacted, or collected
for the performance or rendition of the service that will provide the public utility the
allowable gross annual revenues under division (B) of this section, and order such just
and reasonable rate, fare, charge, toll, rental, or service to be substituted for the existing
one. After such determination and order no change in the rate, (are, toll, charge, rental,
schedule, classification, or service shall be made, rendered, charged, demanded, exacted,
or changed by such public utility without the order of the commission, and any other rate,
fare, toll, charge, rental, classification, or service is prohibited.

() Upon application of any person or any public utility, and after notice to the parties
in interest and opportunity to be heard as provided in Chapters 4901., 4903., 4905., 4907,
4909., 492 1., and 4923. of the Revised Code for other hearings, has been given, the
commission may rescind, alter, or amend an order fixing any rate, fare, toll, charge,
rental, classification, or service, or any other order made by the commission. Certified
copies of such orders shall be served and take effect as provided for original orders.

4909.18 Application to establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification, charge,
or rental, or to modify, amend, change, increase, or reduce any existing rate, joint rale,
toll, classification, charge, or rental, or any regulation or practice affccting the same, shall
file a wrilten application with the public utilities commission. Except for actions under
section 4909.16 of the Revised Code, no public utility may issue the notice of intent to
file an application pursuant to division (B) of section 4909.43 of the Revised Code to
increase any existing rate, joint rate, toll, classification, charge, or rental, until a final
order under this scction has been issued by the commission on any pending prior
application to increase the same rate, joint rate, toll, classification, charge, or rental or
until two hundred seventy-five days after filing such application, whichever is sooner.
Such application shall be verified by the president or a vice-president and the secretary or
treasurer of the applicant. Such application shall contain a schedule of the existing rate,
joint rate, toll, classification, charge, or rental, or regulation or practicc affecting the
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same, a schedule of the modification amendment, change, increase, or reduction sought to
be established, and a statement of the facts and grounds upon which such application is
based. If such application proposes a new service or the use of new equipment, or
proposes the establishment or amendment of a regulation, the application shall fully
describe the new service or equipment, or the regulation proposed to be established or
amended, and shall explain how the proposed service or equipment differs from services
or equipment presently offered or in use, or how the regulation proposed to be established
or amended differs from regulations presently in effect. The application shall provide
such additional information as the commission may require in its discretion. If the
commission determines that such application is not for an increase in any rate, joint rate,
toll, classification, charge, or rental, the commission may permit the filing of the schedule
proposed in the application and fix the time when such schedule shall take effect. If'it
appears to the commission that the proposals in the application may be unjust or
unreasonable, the commission shall set the matter for hearing and shall give notice of
such hearing by sending written notice of the date set for the hearing to the public utility
and publishing notice of the hearing one time in a newspaper of general circulation in
cach county in the service area affected by the application. At such hearing, the burden
of proof to show that the proposals in the application are just and reasonable shall be
upon the public utility. Afler such hearing, the commission shall, where practicable,
issue an appropriate order within six months from the date the application was filed.

If the commission determines that said application is for an increase in any rate, joint
rate, toll, classification, charge, or rental there shall also, unless otherwise ordered by the
commission, be filed with the application in duplicate the following exhibits:

(A) A report of its property used and useful in rendering the service referred to in
such application, as provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail all its
receipts, revenues, and incomes from all sources, all of its operating costs and other
expenditures, and any analysis such public utility deems applicable to the matter referred
to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilitics, and net worth;

(E) A proposed notice for newspaper publication fully disclosing the substance of the
application. The notice shall prominently state that any person, firm, corporation, or
association may file, pursuant to section 4909.19 of the Revised Code, an objection to

such increase which may allege that such application contains proposals that are unjust
and discriminatory or unrcasonable. The notice shall further include the average
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percentage increase in rate that a representative industrial, commercial, and residential
customer will bear should the increase be granted in full;

(F) Such other information as the commission may require in its discretion.

4909.19 Publication - investigation.

Upon the filing of any application for increase provided for by section 4909.18 of the
Revised Code the public utility shall forthwith publish the substance and prayer of such
application, in a form approved by the public utilities commission, once a week for three
consecutive weeks in a newspaper published and in general circulation throughout the
territory in which such public utility operates and affected by the matters referred to in
said application, and the commission shall at once cause an investigation to be made of
the facts set forth in said application and the exhibits attached thereto, and of the matters
connected therewith. Within a reasonable time as determined by the commission after the
filing of such application, a written report shall be made and filed with the commission, a
copy of which shall be sent by certified mail to the applicant, the mayor of any municipal
corporation affected by the application, and to such other persons as the commission
deems interested. If no objection to such report is made by any party interested within
thirty days after such filing and the mailing of copies thereof, the commission shall fix a
date within ten days for the final hearing upon said application, giving notice thereof to
all parties interested. At such hearing the commission shall consider the matters set forth
in said application and make such order respecting the prayer thereof as o it seems just
and rcasonable.

If objections are filed with the commission, the commission shall cause a pre-hearing
conference to be held between all parties, intervenors, and the commission staff in all
cases involving more than one hundred thousand customers.

If objections are filed with the commission within thirty days after the filing of such
report, the application shall be promptly set down for hearing of testimony before the
commission or be forthwith referred to an attorney examiner designated by the
commission to take all the testimony with respect to the application and objections which
may be offered by any interested party. The commission shall also fix the time and place
to take testimony giving ten days' written notice of such time and place to all parties. The
taking of testimony shall commence on the date fixed in said notice and shall continue
from day io day until completed. The attorncy examiner may, upon good causc shown,
grant continuances for not more than three days, excluding Saturdays, Sundays, and
holidays. The commission may grant continuances for a longer period than three days
upon its order for good cause shown. At any hearing involving rates or charges sought to
be increased, the burden of proof to show that the increased rates or charges are just and
reasonable shall be on the public utility.
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When the taking of testimony is completed, a full and complete record of such
testimony noting all objections made and exceptions taken by any party or counsel, shall
be made, signed by the attorney examiner, and filed with the commission. Prior to the
formal consideration of the application by the commission and the rendition of any order
respeeting the prayer of the application, a quorum of the commission shall consider the
recommended opinion and order of the attorney examiner, in an open, formal, public
proceeding in which an overview and explanation is presented orally. Thereafter, the
commission shall make such order respecting the prayer of such application as seems just
and reasonable to it.

In all proceedings before the commission in which the taking of testimony is required,
except when heard by the commission, attorney examiners shall be assigned by the
commission to take such testimony and fix the time and place therefor, and such
testimony shall be taken in the manner prescribed in this section. All testimony shall be
under oath or affirmation and taken down and transcribed by a reporter and made a part
of the record in the case. The commission may hear the testimony or any part thereol' in
any case without having the same referred to an attorney examiner and may take
additional testimony. Testimony shall be taken and a record made in accordance with
such general rules as the commission prescribes and subject to such special instructions
in any proceedings as it, by order, directs.

4929.02 Policy of state as to natural gas services and goods.
(A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and rcasonably priced
natural gas services and goods;

(2) Promote the availability of unbundled and comparable natural gas services and
goods that provide wholesale and retail consumers with the supplier, price, terms,
conditions, and quality options they clect to meet their respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving consumers
effective choices over the selection of those supplies and suppliers;

(4) Encourage innovation and market access for cost-cffective supply- and demand-
side natural gas services and goods;

(5) Encourage cost-cffective and efficient access to information regarding the

operation of the distribution systems of natural gas companies in order to promoie
cffective customer choice of natural gas services and goods;

18



(6) Recognize the continuing emergence of competitive natural gas markets through
the development and implementation of {lexible regulatory treatment;

(7) Promote an expeditious transition to the provision of natural gas scrvices and
goods in a manner that achieves effective competition and transactions between willing
buyers and willing sellers to reduce or eliminate the need for regulation of natural gas
services and goods under Chapters 4905. and 4909. of the Revised Code;

(8) Promote effective competition in the provision of natural gas services and goods
by avoiding subsidies flowing to or from regulated natural gas services and goods;

(9) Ensure that the risks and rewards of a natural gas company's offering of
nonjurisdictional and exempt services and goods do not affect the rates, prices, terms, or
conditions of nonexempt, regulated services and goods of a natural gas company and do
not affeet the financial capability of a natural gas company to comply with the policy of
this state specified in this section,

(10) Facilitate ihe state's competitiveness in the global economy;

(11) Facilitate additional choices for the supply of natural gas for residential
consumers, including aggregation;

(12) Promote an alignment of natural gas company interests with consumer interest in
energy efficiency and energy conservation,

(B) The public utilities commission and the office of the consumers' counsel shall
follow the policy specified in this section in exercising their respective authorities rclative
to sections 4929.03 to 4929.30 of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter the

public utilities commission's construction or application of division (A)(6) of section
4905.03 of the Revised Code.
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33
BEFORE

THE PUBLIC UTILITTES COMMISSION OF OFIO

In the Matter of the Application of Duke )

Fnergy Ohio, Inc. for an Increase in Rates, }  Case No. 07-589-GA-AIR
In the Matter of the Application of Duke )

Encrgy Ohdo, Inc. for Approval of an ) Case No. 07-590-GA-ALT
Alternative Rate Plan for Gas Distribution ) :

Service, )

In the Matier of the Application of Duke )

Energy Ohio, Inc. for Approval to Change ) Case No, 07-591-GA-AAM
Accounting Methods.

OFPINION AND ORDER

The Commigsion, considering the applications, testimony, the applicable law,
proposed Stipulation, and other evidence of record, and being otherwise fully advised,
hereby issues its opinion and order.

APPEARANCES:

Jobhn ]. Finnigan, Jr,, Paul A. Colbert, and Elizabeth Watis, 139 East Fourth Street,
Raom 25, AT 11, Cincinnati, Ohio 45201 -0960, on behalf of Duke Energy Obio, Inc.

Janine Migden-Ostrander, The Office of Ghio Consumers’ Counsel, by Larry Sauer,
Joseph Serio, and Michael Idzkowski, Assistant Consumers’ Coungel, 10 West Broad
Styeet, 18% Floor, Columbus, Ohio 43215-3485, on behalf of the residential consumers of
Duke Energy Ohie, Inc.

David C. Rinebolt and Colleen Mooney, 231 West Lima Street, Findlay, Ohio 45840-
3033, on behalf of Chio Partners for Affordable Energy.

Bricker & Eckler LLP, by Thomas J. O'Brien, 100 South Third Street, Columbus,
Ohio 43215-4236, on behalf of the city of Cincinnati.

Boehm, Kurtz & Lowry, by David F. Boehm and Michae! L. Kurtz, 36 East Seventh
Streat, Suite 1510, Cincinnati, Chio 45202, un behalf of Ohio Energy Group and The Kroger
Company,

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, 65 Bast State Strect, Suite 1000,
Columbus, Ohio 43215-4213, on behalf of Interstate Gas Supply, Inc.

the lmages appearing ;ﬁean
o £ & cage
o and & late repreduatlon ©
g:ﬁt:.;::t delivared in the cagular course of bu?i:g;sn
raghniolan Date Procenked _ D -

This 1§ to certify that
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more through a decoupling rider if they worked hard to reduce their usage; the
appearance is that the company is penalizing them for their conservation efforts.

The Commission also believes that a levelized rate design sends better price signals
to consumiers. The rate for delivering the gas to the home is only about 20 to 25 percent of
the total bill. The largest portion of the bill, the other 75 to 80 percent, is for the gas that
the customer uses. This commodity portion, the cost of the actual gas used, is the biggest
driver of the amount of a customer’s bill. Therefore, gas usage will still have the biggest
influence on the price signals received by the customer when making gas consumption
decisions, and customers will still receive the benefits of any conservation efforts in which
they engage. While we acknowledge that there will be a modest increase in the payback
period for customer-initiated energy conservation measures with a levelized rate design,
this result is counterbalanced by the fact that the difference in the payback pericd is 8
direct result of inequities within the existing rate design that cause higher use custorers {o
pay more of their fair share of the fixed costs than low-use customers.

The levelized rate design also promotes the regulatory objective of providing a
more equitable cost allocation among customers regardless of usage. It fairly apportions
the fixed vosts of service, which do not change with usage, among all customers, so that
everyone pays his or her fair share. Customers who use more energy for reasons beyond
their control, such as abnormal weather, large number of persons sharing a household, or
older housing stock, will no longer have to pay their own fair share plus someone else’s
fair share of the costs,

We recognize that, with this change to rate design, as with any chanige, there will be
some customers who will be better off and some customers who will be worse off, as
compared with the existing rate design. The levelized rate design will impact low usage
customers more, since they have not been paying the entirety of their fixed costs under the
existing rate design. Higher use customers who have been overpaying their fixed costs
will actually experience a rate reduction. Average users will see only the impact of the
increase agreed to by the parties; they will see no additional impact as a result of the
Commission choosing the levelized rate design,

The Commission is sensitive to the impact of any rate increase on customess,
especially during these tough economic times. We believe that the new levelized rate
design best corrects the traditional design inequities while mitigating the impact of the
new rates on residential customers by malntaining a volumetric compenent to the rates, by
phasing in the increase over a two-year period, and by not reflecting the full extent of
Tuke's fixed costs in the proposed fixed charge. Still, we are concerned with the impact
on low-income, low-use customers. Thus, crucial to our decision to adopt Duke and Staff's
propused rate design is the Pilot Low Income Pragram aimed at helping low-income, low-
use customers pay their bills. This new program will provide a four-dollar, monthly
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BEFORE

THE PUBLIC UTILITIES COMMIGSION OF OHIO

IN THE MATTER OF THE :
APPLICATION OF VECTREHN H
ENERGY DELIVERY OF QHIO, H
INGC., FOR AUTHORYTY TO AMEND :CASE NO.Q07-1080-GA-AIR
IT8 FILED TARIFFS TOQ !
ITNCREASE THE RATES AND :
CHARGES FOR GAS SERVICED H
AND RELATED MATTERS.

IN THE MATTER OF THE
APPLICATION OF VECTREN
ENERGY DELIVERY OF OHIO, :
INC. PLAN FOR A DISTRIBUTICN:CASE NO.(¢7-1081-GA-ALT
REPLACEMENT RIDER TO RECOVER:

THE COSTS OF A PROGRAM FOR

THE ACCELERATED REPLACEMENRT : n2 o
OF CAST IRON MAINS AND BARE : wa 5
STEEL MAINS AND SERVICE : e B F
LINES, A SALES : S
RECONCILLIATION RIDER TO : E:; =) E;}
COLLECT DIFFERENCES BETWEEN ; _ o
ACTUAL AND APPRCVED REVENUES: Qs
AND INCLUSION IN OPERATING L7
EXPENSE OF THE COSTS OF : 9
CERTAIN SYSTEM RELTABILITY

PROGRAMS . :

Transcript of the public hearing
taken on Wednesday, September 3, 2008, starting at
6:00 p.m., at the Jidney Council Chambers, 201 West
FPoplax Street, Sidney, Ohio, before Mary A.
Schweinhagen, a Registerasd Merit Reporter,
Certified Shorthand Reporter, and Netary Public

within and for the State of Chie.

Gy ving

WWW. BRITTONANDASEOCIATES . COM
DAYTON - (937) 228-3370 CINCINNATI - (513) 851-3370
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teztimony of Joehn Laws.,
WHEREUPON ;
JOHN LAWS,
of lawful age, being first duly sworn as
hereinafter certified, testified as foellows:

JOHEN LAWS: Yes, sir.

MR. PRICE: PFlesase state your name
and addregss for the record.

JOHN LAWS: My name is-John Laws,
L-A-W-8. 1 live at 1000 Norwood Dxive in Sidney,
Chio.

MR, PRICE: Plesases proceed.

JOHN LAWE: I was at the last BUCO
mesting at which they were talking about the
auction and bidding of the gas sexvice, and I think
it went well. It was an excellent mzeting. It was
kind of nice to meet some pecple of Vectren. T
have been a customer of Vectren evexr since they
bought out Dayten Power & Light, so I have to say
that justifiably.

With the increass whieh was
publishad Tuesday, July 29, 2008, in Dayton Daily
News, approximately 27 million deollars was what
they were asking for in increases. My biggest pet

peeve of the bunch was the qustamer service charge

WWW . BRITTONANDASSOCIATES . COM
DAYTON - (937) 228-3370 CINCINNATI - (B13) 651-3370



10

11

12

13

14

15

16

17

ig

ig

20

21

22

23

24

28

increase, from $7 to §16.75. That'a a 139% percent
incresase. I think it's quite exuberant. This
would be actually during a period from November lst
of 2008 through April 30th of 200%. Then May lst
it would remain at 10, in other words it would go
up from 7 to 10, which is & 43 percent increase.

8o we are getting an exorbitant increase I feesl.

The company states the
distribution rate would be lower. Well, first of
all I question how much is it going to ke lower,
We have not been told that because -~- the publie
out here. How many customers do you have that
would be affected by the huge customer sarvice
charge increasae? How much is really a reascnable
chaxge? I think that's what you've asked for in
your chargas.

I'd like to say as part of
services which Vectren provides, crude oil prices
have now dropped again dramatically since April.
So I am sure that if they buy the gas at Tthe rates
they are at now, it will be less expensive then for
to use their vehicles and service people than it
would ke -- than it would have been Jjust a faw
weeks ago.

I give vou an sxample, my own

WV BRITTONANDASSOCIATES . COM
DAYTON - (837) 228-3370 CINCINNATI - (E13) 651-3370
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rasidential statement. I am juwst a family, my wife
and I; we are hoth tetired, 77 years old and proud
of it. Just received the statement £rom Vecixen,
and all I have on this is a 40-gallon hot water,
gas-Fired tank. That's all we've got on this gas
line. It's insulated because one of the guys said,
well, you ought to insulate it. Well, I have
insulated it. X thiak it's R-13 but I am not sure;
it's insulated,

Based on 28 days, my cost f£gr that
hot water heater was 552.82. HWow if that's
reagonable, then something’'s wrong. If vou base it
on 28 days, that's an average of $1.89 per day. It
doasn't sound like much. But Jjust the increasze
with the customer sarvice chargse my cost would
increase to $6%.32, that's making 2.48 pexr day
instead of 1.89, 31 percent increase.

How many of you here present are
geing to receive a 30 percent increase in your
wages and salaries that you get?

I'd like teo ask a guestion, toe,
also of Vectren. I hope it can be answared. Who
sets the gas recovery charges? At the present time
cur chaxge is at 1.37679 par cef. I'd just like to

say, you know, how muoh of a raisge is enough? And

WHW, BRITTONANDASSOCIATES ., COM
DAYTON - (9237} 228-3370 CINCIMMATY - {(513) 651-337¢
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I do -- I think they did receive a 15 million
dellar increass in 2005, And now you are asking
for abeout 27 million wmoze.

So T'm thankful that you take time
to listen to me, and IT'm happy to be a consumay of
vectren, but I just think yeou are asking for way,
way, way too much of an increase. Thank you very
mush .,

MR. PRICE: Thank you.

M3, GRADY: Your Honor, may I ask
the witnesses guestions? Will I have that
opportunity in this proceading?

MR, PRICE: All witnesses are
subjegt to cross examination. Mr. Laws please coms
back up.

M&. GRADY: Can you please?

JOHW LAWS: Yes, yes.

M8. GRADY: Mr., Laws, can I call
you John?

JOHN LAWS Yag .

MS. GRADY: I an with the Office
of Consumers' Counsel, I am your attorney in this
prooceding .

JOHN LAWS: Thank veu.

MS. GRADY: Are you aware that in

WWW ., BRITTONANDASSOCTATES . COM
DAYTOW -~ (937) 228-3370 CINQINNATI - (513) 651-3370
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WHEREUPOW:

LINDA SANDERS,

of lawful age, being first duly sworn as
hereinafter certified, testified as follows:

MR, PRICE: State your namse.

LIWDA SANDERE: My name iz Linda
ganders, 1233 Turnar Drive, Sidney, Chic, 45367,
Aand again I'm just a regelar consumer; you know,
we'lre a working family. And I just want teo
mantien, three years age -- wa're budgset people.
Three ysars age our budget was $40. The following
vear it went to $B3. Now it's $107.

and I also have account balancs
aredit on our account. And so I just ~- and I've
called a couple times trying to, you know -- it's
net very clear on how we get all these little extxa
charges, you knmow. Those are, you know, you just
have to accept them, you know. There's not
anything you can do.

But the other thing that I'm
concerned is the flat billing. %¥You know, where is
the incentive to be good consumaers, yvou kinow, to bea
energy conscious, you know? There is lots of ways
these dasys that they are selling pxroducts that you

can save anargy and be good gonsumers, yeu know,

WWW;BRITTONANDASSOCIATES.COM
DAYTON - (937) 228-3370 CINCINNATI -~ (513} 651-337¢
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And with this, it's Just taking that out
completely., Seo that's all I have to say.

MR. PRICE: Thank you.

ME. GRADY: Your Honor, if I may
address?

MR, PBRICE: Certainly.

¥S. GRADY: Linda, again I am with
the Office of Consumers' Counsel; we are their
representativaes in this case.

You mentionad the flat rate and
increase in the customer charge. If the flat zate
is increagsed from the current charge of $7 to the
company's proposed wintar charge of 16.7H, are vou
personally going to have incentive to conserve --

LINDA SBRNDERS: No -~

M8, CGRADY: ~-= or engage in any
gnerygy consaervation?

LINDA BANDERS: -- absolutely neot.

MS. GRADY: And why is that.

LINDA SANDERS: Because if i1t's -~
my usage rate iz now based on my usage. I mean the
rate is, the distribution rate ig on the usage.
Well, if you are not going to «= if evexrvbedy's
getting the same rate, why should I tuxrn the

thermoestat down, othex than fox, =50 that I can

Wi . BRITTONANDASSOCIATES . COM
DRYTOW - (837) 228B-3370 CINCIMMATI - {B13) 851~3370
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

IN THE MATTER OF THE

APPLICATION OF VECTREN :
ENERGY DELIVERY OF GHIOQ, :
INC. FOR AUTHORITY TO AMEND :CASE NO.07~1080-GA-AIR
ITS FILED TARIFEFS TO :
INCREASE THE RATES AND :
CHARGES FOR GAS SERVICES :
AND RELATED MAITERS. :

I¥ THE MATTER OF THE '
APPLICATION OQF VECTREHN

ENERGY DELIVERY OF CHID, :

INC. PLAN FOR A DISTRIBUTIOW:CASE NHO.07-10Bl-GA-ALT
REPLACEMENT RIDER TO RECOVER:

THE COSTS OF A PROGRAM ¥OR i
THE ACCELERATED REPLACEMENT = p';’
OF CAST IRON MAINS AND BARE : L= &
STEEL MAINS AND SERVICE Rt E§ X
LINES, & SALES : by e
RECONCILLIATION RIDER TO : w, G0 H
COLLECT DIFFERENCES BETWEEN : N
ACTUAL AND APPROVED REVENUES: G = M
AND INCLUSION IN OPERATING 23 E
(w3

EXPENSE OF THE COSTS OF H
CERTATIN SYSTEM RELIABILITY

PROGRAMS .

Transcript of the publi¢ hearing

taken on Thursday, September 4§, 2008, starting at
€:00 p.m., at the Dayton City Hall Council
Chambers, 101 Weast Third Street, Dayton, Chio,
before Lisa K. Xeller, a Registered Merit Reporter

and Notary Public within and foer the ZState of Ohio.

Thic i to parbiiy that vre images apy
poourate and compflate ¥
docwnent Splivesnd Lo the re e
pechniclan A aie VroshHged

WWW . BRIITONANDASSOCIATES ., COM
DAYTON -~ {237} 228-3370 CINCINMADI (513} 651-3370
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proceed.

MR. LOUDERBACK: My name is Dalse
Louderback, as I just said. I'm a member of Xania
City Couneil, se I'm here speaking for a lokt of our
witizens tonight. So I'd like to begin with some
facts., In September of 2007 Vectren Energy
Delivery of Ohie filed a reguest with the Public
Utilitiesz Commission of Ohio to increase its
delivery rates. In addition, Veciren seeks to
shift the rate structure of its natural gas
delivery charge from & usage-bised fee o a higher
fixad monthly customer charge.

I oppose both the increase and tha
propesed change in the rate structure, The ocompany
is proposing an approximately 27 million dollar
annual base rate incrsase for all customers. The
customer charge would raise from §$7 te $16 and $75
dollars per month during the peak -- I'm sorry --
the peak winter heating wmenths from Hovemker 1,
2008, through April 30, 2008,

vectren has also reguested an
increoase from 57 to $1i0 per month from May lst
throtigh Ootober 3Llst, 2009, Beginning Nevemboer
ist, 2009, winter rates will increase to $20.04 per

month while summser rates will go up $11.36 per

WWW . BRITTONANDASSOCTIATES . COM
DAYTON - (937) 228-3370 CINCINNATI (313) B51-3370

30



In Re: 07-1080-GA-ALR

BEFORE THIZ PUBLIC UTILITIRS COMMLISSION QF OING

In the Matter of: H

¢ Case No. 07-1080-GA-ALR
Tho Application of Veclren:

Energy Delivery of Chio,

Inw., ter Authoriby fto

Amend ils Filed Tariffs Los

Increzse the Rates and :

Charges for Gas Jervices

and Related MatlLers.

In the Matter of: :
Case No, 07-1081-GA-ALT
Thae Application of Vectren:
Energy Delivery of Chio,
Tnc., for Approval of an
Alternative Rate Plan for
a Disbributicon Replacement:
Ridaer to Recover the Costsy
of & Program for the :
Accelerated Replacement of:
Cazl Iron Mains and Bare
Steel Maing and Servica
Lines, a Sales :
Reconciliation Rider to
Collect Difference Betweon:
Aclual and Approved :
Revenues, and Inclusicon ins:
Oparating Expense of the
Costs of Certain H
Raliabilicy Programs.

PROCEEDTNGS
hefore M. Cheryl Roberto, Comeplssioner, snd
Mr. Gregory Price, Attorney Examiner, al the Fayette
Counly Commission on Aging, 1179 South Elm,
Washinglon Court Houge, Ohio, 6:00 p.m. on Monday,

September &, 2008.

ey

Armstrong & Okey, I[nc. Columbus, Ohioc #14-224-9481
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rate increase.
MS. SWIET: Aboul the rate increasa?

EXAMINER PRICE: Yes. I have got to

swaar you in first.

JEANNE SWIET
called as a public witness, heing first duly sworn,
testified as follows:
DIRECT EXAMINATION
EXAMINER DPRICE: Tlease state your name
and address for the record,
THE WITNESS: Well, I am Jeanne Swift,

and T live on 657 Willabar Cove Drive here in Court

House. 1 have been a resident here for siz years. T§

moved here from the south, Memphlis, Tennessee, and 1

have enjoyad very much the small town atmosphere.

I am glad to get out of the bkig city, buté

mince I have been hare, of course, I am retired and If[

am on a fixed incoms, very much of a fixed income,
and my goal has been Lo cut down on as much of the
overhead as T possibily can, and one of the things is
particularly the utilitics., I was -~ I am really —-
I can understand the small increass, but T am nolt —-

not theo increase thel has hit me which was $232 a

T T T AT T T T o T T I T o Een

Armstrong & Okey, Inc, Columbus, Chice 614-224-9481
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Page 9

menth and that's sort of a big hunk out of what my

plans are, my budget, But what I was concerned about%

is you made a statement thal this increase was not
based on usage.

EXAMINER PRTICE: One ol Lhe proposals is
to more of a flal charge for distvibution costs
rather than based on usage.

THE WTHNESS: Such as whab? What is on
our bill now?

EXAMINER PRICE: Right now, you have o

mix of a flat charge and volume —— for the 20 percent

of your bill that's the distribution system, not Lhe
50 percenlt that's the cost of the gag, for the 20
percent you have a mix of a flat charge and a
volumslric charge.

THE WITHESS: wWell, what isg it now? T
mean, does it flucituate that 20 percent?

EXAMINER PRICE: It fluctuates based on
how much vou use,

THE WITNESS: On how much T uss.

EXAMINER PRICE: Yes,

THE WITNES3: Well, what is the purpose
of us being cconomical and cutting down?

FXAMINEE PRICE: Those are the ilasues

Armstrong & Okey, Inc. Columbas, Chic 614-224-9481
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Page 10

1 that the Commission is —-- that are before the

2 Commiszion now.

3 THE WITNESS: Because 1 plan to cult down

4 and cut back even more than what T have. Bul T

5 don't == T really -- I don't bhink -- I really think

& that Lhe usage ~- T don't think that should be a flaL%
7 rate. Is that what you wanted Lo hear me say,

3 whelher 7 wanted il oy not?

9 FYXAMINTR PRICE: The Commlission wants to
10 hear your thoughts.

11 THE WITNLESS: Well, anyway I think we

12 need Lo encourage people to be economical, especial]y§
13 in this day and age, but T was thinking that Lhe

14 incroase was on the gas, and 1 also when I came in

Hie) and saw a notice out there that salid public hearing,
16 I had not heard anything al all abeut 1t except that
17 somebody in my exercise class, they told me that theyé
18 had gotten a letter. So I don't know how the word L
19 was spread around. L[t evidently wasn't gpraad around
20 much, kut T deo think thal based on usage 15 the best
21 approach. And az T said, I am Lrying to ke as
22 economical. My incems and since I rotired doesn't gm?
23 up like you -- like yours does.
24 I guess Lhat'as it. Do T nead to do

Armstrong & Okey, [nc. Columbus, Ohic 614

~224-93431
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anything olse?
EXAMINER PRICE: Thank you very muach.
Rita Sus Ladd. Would vou like to testify
tonight?

MS. LADD: T just have one thing Lo say,

that flat rate is way out of line. We have —— we own|

a small farm —-
FXAMINER PRICE: Tf you are going to
testify, 1 nesd --

MS, TADD: Sue Ladd.

RITA SUE LADD
cailed as a public witness, being [irst duly sworn,
teslilied as follows:
DIRECT EXAMINATION

THE WITNESS: We live at Stabte Rouble 38,
Bloomingbury, Ohio. We own a small farm. We have
Lwo Vectren gas meters in our yard becauge Vectren
insisted we have the farm on a separale meler zo,
therefore, we have two flat rates to pay and T —— if
it goes up, what, $20 == during the winter, wa usc
the one meter strictly {or a grain bin. Tf 1t goes

up, that's a lot of morey to pay for an entire year

when you have ne cheice for a raise Chal they haven't g

T e P e D

Chio 614-224-3481

Arnctrong & Okey, Inc. Columbus,
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done anylhing oult there to improve or upgrade or
anything az far as [ can tell. They have never done
anything that we can see.

I'm sure they are doing stuff other

places. 1 know they are putting a big gas line

through., I don't know how they are involved, Voctrcni

is involved wilh that, but 1t's a lot of money for a
raise fo go up a flat rate withoul using an ounce of
gas or a cubic fest or however they want to measure
it.

EXAMINER PRICE: Thank you.

Ron Ladd,

MR, LADD: How do you wish Lo be
addressed? Mo, Price?

EXAMINER PRICE:  Your Honer. Come on up.

DONALD LADD
called az a public witness, keing figst duly sworn,
testified as follows:
DIRRCT BEAMINATION
EXAMINER PRICE: Flease state your nane
and address for the record.
THE, WITHNESS: My name is Donald Ladd,

4463 State Route 38, Bloomingburg, Ohloe 43106,

Armstrong & Okey, Ilnc, Columbus, Chio 614-224-9431
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I'age 13 %
1 EXAMINER PRICE: Please proceaed. %
2 THE WITHESS: 1 guess I can't add too %
3 mich to what this young lady sald and what my wifle %
4 said., We pay a monlhly rate for the meter. Tt kind
5 of caught me by surprise. T was taking soms noles.
) It scems like we are being penalized for being
7 economic, We have to have gas. And DP&L, when they é
a sold it to Vesbren, it was a whole new ball game, %
9 different rules, dilferent requiations. We've had %
1¢ one or two for instances —— one of -~ this thing is
11 {for maintaining and upgrading facilitles and
12 conservation., Was that correcl, conservation?
13 EXAMINER PRICE: Yes.
14 THE WITNESS: That was part of the deal.
15 T am nol sure T understand that part of il but
16 congervabion to wme means, what, wetland and so oon andg
17 s¢ forth? ”
ig EXAMINER PRICE: I thiank it means to
12 promote efforts Lo use less gas.
20 THE WITNESS: Promotes effort to use lessé
A gas, conssrvation in that forms, nobt consarvation in
22 langd management. Okay. I didn't understand,
23 A simple thing Like curk s=lops, we have
24 abzsolutely ne way to shut off Lhe gas if we have an

Armstrong & Okey, Ino. Columbus, Ohlo €14-224-9481
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Page 14
accident belore it gets to the meter. Thers is no
curb stops. I had that happen. DP&L/Vectren came
arcund, vouw have got a little leak, You are going ‘:;o;E
have to fix it., T said [ will fix it or get somob@dyé
to fix it, bul kthey have got to be able to shut it
of f. I don't want to [ix a live meter. And Lhey
looked at me and called in arnd said okay. We will
take carae of it. They didn't want fto pul a curb stopg
iri. Tt would be handy to have curb stops. ]

1 undergtand everyboedy's costs in this
counbry is going up. T understand Lhat. But our
coste go up too and we have to keep up with you and TE
would like to sse it kiand of be a little more %
flexible rather than across the board we got to have
Lhis. T would like to be zbhle Lo raise my rates on
what T mell across the beoard. 1 can't; maybe you %
CAI,

And T am not sure how the PUCO deals with
this., 1 read your literature. There's several
exclusions in there. I dida't know that vou didn't
maks a profit on gas. Didn't know that., Kind of
through me a curve hall. T thought like gas
conpanies, you know, bLhey make a big profit. 1

dicn't know Vecohren didn't.

Colunbus, Chio  €14-224--9481

Armstrong & Qkey, Inc.
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Page 15
Let's wsee, an 1 say, this [feels like we
are being penalized for the conservatlon part of if.
It doesn'lt seem kosher., 1 will 2it dewn and shutl up.f
Thank you.
FXAMINER PRICE: Thank you.
George Kelter, Kolter.

MR. KEITER: Keiter.

GRORGE KEITER
called as a public witness, being first duly sworn,

testifiad as [ollows:

DIRECT EXAMTNATLON
EXAMINER PRICF: Mr. Kelber, would you
state your name and address for the recouvd.
THE WITNESS: George Keiter, K-E-T-T-F-K,
596 Martin Drive, Xenia, Ohio.
EXAMINER PRICE: Thank you.

THE WITNESS: What I would like to know

iz there a raepresentalive from the PUCO?

EXAMINER PRICE: Well, this is the
Cowsni seioner From the PUCO, T am empleyod by Lhe
Cowmmision of the PUCO. 1 have some staff in the back%
from our Service Monitor Department if you have any -

questions outside the case.

Armstrong & Okey, Inc., Columbus, Ohic
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foL)

Padge 16;

THE WITNESS: But my question is whal
justifies this slgnificant change in a flat rate?
What justifles it from the PUCOC's? lHow do you
understand it?

FTEYAMINER PRICE: Well, agaln, the
Commissioners have not made a decision, This is Lhe
imsue of the case, whether it should go to that or
conbinue,

THE WITNESS: Let me ask a question, do

you see a justification?

COMMTSSTONKER ROBERTO: Sir, if it's okay, |

before you came in there was a -- Jill did a little
outline workshop on what the key lssues in Lhe case
wore, and if it's okey, T would like fo take 2
minubas and give that informalion to you.

Can we go off the record?

{Discugsion off the record.)

COMMISEIONER ROBERTO: We are back on thaf

record Lhen.

THE WITNESS: 1 don't like the amount. T|

don't think Lhat's justilled.
COMMTSSIONER ROBERTCO:  Go ahead and
explain whal your recommendation s,

THE WITNESS: Somebody has to make an

Armetrong & Okey, lno. Columbus, Ohio 614-224-9481
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1 acdjustment . Somsbody has Lo make PUCC's fob as to

2 what ig valid in 19 -- excuss me, 2009, what is valid%
3 now in your pusiness, and T haven't seen any ‘
4 justification of thal much of a change even though

5 it's only for the facility of delivering the gas, not;
G the gas. That's whers I am at. Am I completely

7 clear?

8 EXAMINER PRICE: Yes.

G COMMTSSTONER ROBERTO:  Thank you.  Thank
16 yvou very much,

11 THE WITHESS: That's all.

12 LHEAMINER PRICE:  Penny Keiter.

13 M3, KEITER: I am going to decline

14 bocause 1 thought T had a legitimate complaint, T

15 thougnt thal our budget bill had gone way up like

16 40 percent up and had gent them the amount so that T
17 wouldn't gel knocked off the budget. And, now, as I
ig laok st this bill a little further, it looks like

19 it'e ihe same amcunt so where [ get that idea I am

20 net sure.

21 EXAMINER PRICE: I'm sure one of [he

22 company's representatives will be happy to help

235 explain it.
24 M8, KEITER: T will just swallow thatl

A¥mSL;;Q§ ;”égéy, 1 Coiﬁnﬁus, oﬁi;-ménﬁiééa~9déi”“”
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Wauld you please state yonr name and business address?
My name is Stephen E. Puican. My business address is 180 Last Broad Street,

Columbus, Ohio.

What is your present employment?

1 am currently employed as Co-Chief of the Rates & Tariffs / Bnergy & Water
Divizion in the Utilities Department of the Public Utllities Commission of Ohio

(“PUCO™.

Would you sutline your academic and professional qualifications?

1 received a B.A, degree in Ecoromics from Kent State University in 1980 and an
M.A. degree in Economics from Ohio State University in 1983, 1 was employed by
the Ohio Department of Development, Division of Energy, from May 1983 until
October 1985 at which time the functions of that Division were incorporated into the
PUCO. 1 have been employed in several _positioné at the PUCQ since that fime and
have been Co-Chief of the Rates & Tariffs / Energy & Water Division since May
2005. Prior to that, T had been Chief of the Gas and Water Division since 1999, In
both nmty current and previous positions I have been responsible for oversight of the
Utilisies Department’s natural gas staff which includes responsibility for all GCR
vases, 85 well as other areas relating to natural gas such as contracts, cerfain tarifl
provisions, and certain rate case issues. | have also been involved in the development

and evolution of Okio’s cusiomer cheice programs. Prior to my current position T was
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responsible for directing Staff investigations info electric utilities’ Demand-Side
Management (“DSM™) programs and have submitted testimony in numerous

proceedings relating (o evaluation of DSM programs,

What is the purpese of your testimony in this proceeding?

I am testifying in response to several objections to the Vectren Energy Delivery of

Ohio (Vectren) rate case Staff Report raised by various parties to this proceeding,

The Office of the Ohio Consmners® Counsel ((CC) objection 52, Ohio Partners
for Affordable Energy (OPAE) objection VI, and the Ohic Environmental
Council (OEC) all object to the StafPs proposed Straight Fixed Variable (SFY)
raie design on the grounds thut i¢ fails to encourage conservation and adversely
affects the Company’s energy efficiency efforis. Do you agree with these

objections?

I do not agree. When evaluating customer incentives to conserve, one needs to look at
the total variable rate & customer faces and not jusi the distribution rate. Vectren used
a gas cost rate of $9.686 per Mef in its application and regardless of which rate design
is ultimately approved in this proceeding, the variahle component of base rates will be
relatively small in comparison to the cost of the gas itself. Customers will always
achieve the full value of the pas cost savings regardless of the distribution rate, [
believe most customers make conservation decisions based on their total bill rather

than by an cxplicit cost/benefit analysis based solely on the varisble portion of rates,
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particularly given the volatility of the gas cost component.

The following table shows the monthly chenges to the Veetren GCR since January

2008
GCR Change
Ratg
Jan-08 $9.0321
Feh-O8 $9.3528 $0.3207
Mar-08 £9.6352 $0.2822
Apr-08 $11.4243 $1.7891
May-08 $12.0829 $0.6586
Jun-08 $13.2304 $1.1475
Jul-08 $14.0774 0.8470
Aug-08 $13.7565 ($0.3209)

The volatility includes a one month inerease of $1.79 per Mcf from March to April of
this year and an overall increase of $4,7244 per Mcf since January. Given these types
of extreme fluctuations, I believe customers recognize the imprecision of any payback
analysis and will incorporate that uncettainty into their energy efficiency investment

decisiona.

Iiven assuming customers conduct this type of payback analysis, ingluding fixed costs
in a variable rate distorts the price signals customers face. The varfable component of
rates should reflect a utility’s frue aveided costs, Le. the costs that a uiility does not
incur with o unit reduction in sales. The SFV rate design satisfies this condition by
more closely matching fixed and variable cost recovery to those actual costs incurred.
Astificially inflating the volumetric rate beyond its ¢ost basis skews the analysis and

will causc an over-investment in conservation. This exacerbates the mder-recovery of
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fixed costs that the wiility must then recover from all other customers,

Customer inentives to conserve must also be considered within the context of the
change in incentives the SFV rate design provides the Company. OCC and OPAE
and OEC all support a rate design that ties a Company’s recovery of its fixed cosis to
sales volumes. To artificially require the Company to recover its fixed costs through
the volumetric rate creates a disincentive for the Company to promote energy
efficiency. Staff is proposing a rate design that eliminates this disincentive. The
relatively small potential disincentive for customers 1o conserve due 1o the reduction
in the volumetdc rate is move that offsct by the removal of the Company’s

disincentive to actively promote and fund energy-efficiency,

OCC objections 53 and 55 and the OEC object to the Staff’s rejection of a
propused Sales Reconciliation Rider (SRR} in favor of the SFV rate design.
QCC objection 55 also clanims the Staf’s proposal is contrary to the State policy
of conservation s nofed in R.C. 492902 aud R.C. 490570, o you agree with

these objections?

No I do not. I believe the SI'V mate design achieves & better result than the proposed
veconciliation rider would. The SFV rate design is a steaightforward solution that
removes the inherent disincentives under traditional rate design so that LDCs can
promote energy-efficiency. It is un economically logical coneept that sliminates the

need for the annual trne-ups required by the SRR approach. The SFV provides 4
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level of certainty that the SRR approach does not. Tt recovers costs as incurred by the
LI3C and eliminates the need for carrying costs associated with deferred recoveries.
The annual true-ups reguired by the SRR invite contentious procecdings ag parties
argue about such things as the details of weather-normalization methodologies. It
woild invite parties to argne for restrictions on full recovery or to seek other types of
congcessions. [n contrast to the SRR proposal, ibe sirajghtforward application of 8FV
is easier for customers to understand and it promotes timely recovery of costs without
the need for annual true-up procecdings. Regarding whether SFV is consistent with
the Revised Code sections citad in the objection, 1 have been advised that this is a

legal conclusion and I {thus have no response.

QPAE cbjection Vi, (CC objections 47 and 52 and the OEC all ebject to the
Staff Report’s SFV rate design proposal on the grovnds it adversely impacts

low-use snd low-income customers. Do you agree with these objections?

The shift tw e SFV rate design will result in low-usage customers seeing a higher
{otal bill and high-usage customers seeing o lower total bill than would oceur with a
continuation of the current rate design. However the hmpact on low-use customers
must be considered within the context of the rationale for the movement to the SFV
rate design discussed above, In regard to low-income customers, 1 do not agree with
the objection. Company witness Qvercast’s (estimony Exhibit No, HEOQ-1, Schedule
2, compared the average annual usage of Vectren's PIPP customers with the usage of

non-PIPP residential customers. The data shows that, for the 12 months ending
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September 2007, PIPP customers’ average usage was 110.9 Mef and non-PIPP
residential customers’ average usage was 81.5 Mef. Although PIFP customer usage
muy 1ot be a perfect represendation of 4l low-ineome customer usage, it is the best
readily available proxy. The usage data indicates that low-income customers are, on
average, not low-usage customers. Because high-usage customers will benefit from
the SFV mate design, and low-income customers are more likely to be high-usage
customers, it 18 reasonable to conclude that low-incomne customers are actuatly more

likely to benefit from SV,

OPAFE ehjection VII objects to the need for a decoupling mechanism since the
Staff Report has not demonstrated that ase per customer will continue to

decline, Do you agree with this objection?

No. Whether or not use per customer has reached a “plateau™ it iy not realistic for a
natural gas wtility to undertake the type of investment in Pemand-Side Management
that OPAY, OCC and OEC propose without addressing the impact that investment
will have on the Company's earnings. We hove seen significant reductions in per
CUStOMEr Usage in recent years 43 a response to increasing commedity prices. Onc
cannot expeet a utility to actively contribute to an acccleration of that decline through
DSM programs without compensating the Company for the revenue erosion that the
DSM programs, by definition, will cause, That decoupling can be done through the
true-up mechanism proposed by the Company, through directly compensating the

utility for the DSM program impacts (i.e. “lost revenues™), or through appropriate rate
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In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc., for Authority
to Amend its Filed Tardfls to Increase the
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In the Matter of the Application of Vectren
Energy Delivery of Chiv, Inc., for Approval
of an Alternative Rate Plan for a
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Replacement of Cast Iron Mains and Bare
Steel Mains and Service lines, a Sales
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Case No, 07-1080-GA-AIR

Case No, 07-1081-GA-ALT

Case No. 08-632-GA-AAM

QPINION AND ORDER

The Conunission, considering the above-entitled applications, hereby Issues its

opinion and order in this matter.

APPEARANCES:

Mchees, Wallace & Nurick, LLC, by Samuel C. Rundazza, CGretchen J. Hummel,

Lisa McAlister, and Joseph M. Clark, 21 East Stafe Street, 17th Floor, Columbus, Ohio
43215-4228, and Lawrence K. Friedeman, Vice President and Deputy General Counsel,
.0, Box 209, Evansville, Indiana 47709-209, on behalf of Vectren Energy Delivery of Ohio,

Inc.
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would include a volumetric component in rates, the Company also proposes a transitional
decoupling rider (SRR-B) which would recover the difference between the actual revenues
collected under the proposed rates and the stipulated revenue requirement in this case
(Co. Ex. 9b at 3-5).

According to VEDO, the evidence demonstrates that a rate design that recovers the
fixed costs of providing distribution service through the customer charge is warranted,
based on the goal of setting Tates based upon the cost of providing service (Co. Ex. 9b at 5;
Staff Ex. 3 at$-9), VEDO notes that OCC’s witness Coulton agreed that a basic principle of
ratemaking is that rates should reflect costs and that one set of customers should not be
charged for costs that a different set of custormers caused a wtility to ineur (OCC Ex. 2 at
21-22). VEDO zalse contends that the record shows that a rate design that collects fixed
costs through a volumetric charge provides customers with a misleading price signal
about costs that can be avoided by reducing consumption (Co. Ex. 9b at 5, 8; Staff Ex. 3 at
4-5),

VEDO argues that, based on these traditional ratemaking principles, its proposal to
establish a residential rate design based on implementation of full SFV has compelling
advantages ovet any other proposal. VEDO notes that, if the Commission were 0 adopta
twa-stage transition to a full SFV without the proposed decoupling rider, the rates at the
stipulated revenue level would be an average year-round customer charge of $16.04, with
a volumetric charge that would produce the remainder of the residential revenue
requirement in the first year, and an average year-round full SFV rate of $18.37, with no
volumetric charge, in the second year (Co. Ex. 9b at 11-13; Tr. VIIL at 11). ‘

OCC and OPAE argue that a decoupling mechanism with a low customer charge
accomplishes the same goal and is superior to the SFV rate design because it sends
- appropriate price signals and allows customers to have better control over their gas bills.
QCC and OPAE claim that a decoupling mechanism would retain the current lower fixed
monthly charge of $7.00: in contrast, OCC and OPAE claim that customers would not
understand a structure based upon two seasonal charges, as proposed by the Company.
OCC and OFPAE belicve that a decoupling mechanism such as the mechanism approved
by the Commission in Case No, 05-1444.GA-UNC would protect VEDO fram any decline
in average use that was not weather-related. Moreover, CCC and OPAE contend that a
traditional decoupling mechanism is superior to SFV because it is symmeivical and
pravides equal protection from changing sales volumes to both customers and the
Company.

OCC and OPAE also clatm that the SFV rate design sends the wrong price signal to
ronsumers by telling customers that it does not matter how much they consume; their gas
distribution bill will be relatively the same. OCC and OPAE claim that the SFV design
does not encourage <onservation because it reduces the volumetric rate while increasing
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that the SFV rates follow cost-causation principles and reduce a subsidy that exists under
current rates. Staff claims that the current rate design, which recovers most of the
Company's fixed distribution costs through a rate that varies with usage, distributes more
of the fixed costs to higher users of natural gas. Staff claims that SV rates more evenly
distribute fixed costs by increasing the portion of those costs recovered through a fixed
tate component, thereby matching fixed and variable cost recovery with the costs actually
incurred (Staff Ex. 3 at4-5),

Staff further argues that the SFV rate design does not disproportionately impact
low-Income customners because the rate effects of the SFV rate design are not impacted by
the income of individual ratepayers. Further, Staff believes that the record shows that
many low-income customers would benefit from an SEV rate design. Staff contends that,
based upon the higher usage levels of PIPP customers, many of these customers will
benefit frowi the SFV approach (Staff Ex. 3 at 6-7).

Finally, Staff argues that the SFV rate design sends the appropriate price signal to
customers. Staff ¢laims that including fixed costs in a variable rate distorls price signals,
Staff argues that, since SFV rate design aligns fixed costs with fixed rate components and
variable costs with variable rate components, it provides better price signals for customers’
investment decisions (Staff Bx. 3 at 4). Thus, Staff argues that, because the SFV rate design
provides better information and resulis in more informed consumer decisions, it is a
benefit, rather than a detriment, to consumers and conservation.

In three recent cases, the Commission has addressed the question of whether to
adopt a levelized rate design (ie., SPV), which recovers most fixed costs through a fat
monthly charge, or a decoupling rider or sales reconcilfation rider (SRR}, which maintains
a lower customer charge and allows the utility to offset lower sales through an adjustable
vider. See Int re Ditke Energy Ohie, Inc., Case No. 07-589-GA-AIR et al,, Opinion and Order
(May 28, 2008); In re The East Ohio Gas Cotmpany, dba Dominion East Ohip, Case No. (17-829-
GA-AIR, et al, Opinion and Order (Qctober 15, 2008); In re Coluribin Gas of Ohio, Inc, Case
Na. 08-72-GA-AIR, Opindon and Order (December 3, 2008). Consistent with our previous
decisions, and recognizing that the stipulated rate of return includes a reduction to the
return n equity o account for risk reduction associated with rate design change, the
Commission finds, on balance, that a Jevelized rate design is preferable to a decoupling
rider. Both methods address revenue and earnings stability issues in that the fixed costs of
delivering gas to consumers will be recovered, regardiess of whether consumption is
reduced. Accordingly, both methods remove any disincentive fo the utilify to promote
conservation and energy efficiency. However, a levelized rate design has the added
benefit of producing more stable customer bills throughout the year because fixed costa
will be recovered evenly throughout the year. In contrast, with the SRR proposed by OCC
and OPAF, consumers would pay a higher portion of their fixed costs during the heating
season when overall natural gas bills are already at their highest, and rates would be less
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predictable because they are subject to annual adjustments to recover lower-than-expected
sales.

Moreover, the levelized rate design has the advantage of being easier for customers
to understand. Customers will see most of the costs that do not vary with usage recovered
through a flat monthly charge. As we noted in Duke and in DEO, customers are
accustomed to fixed monthly bills for numerous other services, such as telephone, trash
collection, internet, and cable services. An SRR, on the other hand, is much moie
complicated and difficult to explain to enstomers, It would be difficult for customers to

understand why they would have to pay more. through a decoupling rider if they have -

worked hard to reduce their consumption; it may appear to customers that the utility is
penalizing customers for their conservation efforts.

Moreover, a8 we noted in DEQ, the Commission believes that a levelized rate
design sends better price signals to consumers. The possible response of consumers to arn
increase in the customer charge, i.e. dropping gas service entirely and switching to 2
different fuel, is much less likely to occur than consumers changing their level of gas usege
in response to a change in the volumetric rate. When a utility is entitled to recover costs in
excess of its costs for providing fhe next increment of gas service, a more economically
efficient rate design is one that recovers these additional costs largely through a change
that has little impact on consumer behavior,

Customers will not be misled into believing that reductions in corsumption will
allow them to avoid the fixed costs of the distribution system, as feared by Staff.
However, the commaodity portion of a customer’s bill, the actual cost of gas the gas used,
will remain the biggest driver of the bill. In fact, commodity costs comprise 75 to 80
percent of the total bill {Tx. III at 68). Therefore, we believe that the gas usage will still
have the biggest influence on the price signals received by customers when making gas
consumption decisions and that customers will still receive the appropriate benefits of any
conservation efforts.

Additionally, the provision of $4 raillion in base rates for energy efficiency projects
under the stipulation and its commitment for an additional $1 million through a
subsequent filing are critical to our decision in this case. The Commission has long
recognized that conservation and efficiency should be an integral part of naturel gas
policy. To that end, the Commission has recognized that energy efficiency program
designs that are cost-effective, produce demonstrable benefits, and produce a reasonabic
palance between reducing total costs and minimizing impacts on non-participants are
consistent with Ohio's economic and energy policy objectives. In the Siipulation, the
parties have agreed to fund energy efficiency programs [or low-income customers as well
a8 to convene a collaborative to monitor the implementation of energy efficiency programs
approved as proposed in the application and to consider and make recommendations
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regarding additional program funding or possible reallocation of funding among
programs. We laud the parties for this agreement and we encourage VEDO to make cost-
effective weatherization and conservation programs available to all low-income
comsumers and to ramp up such programs as rapidly as reasonably practicable.
Furthermote, we encourage the collaborative to address additional opportunities to
achieve energy efficiency improvements and to consider programs which are not limited
to low-income residential consumers. As part of its review, the collaborative should
develop energy efficiency program design alternatives and should consider those
alternatives in a manner that strikes a balance between cost savings and any negative
ratepayet impacts. The energy effictency programs should also consider how best to
achieve net total resource cost and societal benefits; how to minimize unnecessary and
undue ratepayer impacts; how process and impact evaluation will be conducted to ensure
that programs are implemented efficienfly; how to capture what otherwise become lost
opportunities to achieve efficiency improvements in new buildings; how to minimize “free
ridership” and the perceived inequity Tesulting from the payment of incentives to those
who might adopt efficiency measures without such incentives; and how to integrate gas
encrgy efficiency programs with other initiatives. The Commission directs that the
collaborative shall file.a report within nine months of this order, identifying the economic
and achievable potential for energy efficient improvements and program designs to
implement further reasonable and prudent improvements in energy efficiency.

Moreover, the Commission notes that the evidence in the record of this case doss

not support the conclusion that low-income customers are low-usage customers. VEDO
presented testimony using actual census data for its service area, demonstrating that low-
ircome customers in VED(O's service area consume, on average, more natural gas annually
than all but the highest income residential customers in its service area (Co. Ex. 8a at 12-
14). Further, it is undisputed that PIPP customers use more natural gas than the average
of all residential customers (Co. Ex. 8a at 17). Staff witness Puican recommended the use
of PIPP customers as the best available proxy for low-income customers (Staff Ex. 3 at 7;
Te. VI at 35). Although OCC's witness Coulton testified that his analysis indicated that
low-ingome custamers were also low-usage customers, Mr, Coulton based his analysis
upon monthly surveys conducted by the Census Bureay, using data which the Census
Bureau cautioned may be unreliable (Tr. V at 56-63; Co, Ex. 8a at 11); thus, Mr. Coultor's
testimony regarding whether low-income customers are also low-usage customers is of
little probative value in this proceeding. We find that the record demonstrates that low-
income customers, on average, would actually enjoy lower bills under the levelized rate
design.

We also find that the levelized rate design promotes the regulatory principles of
providing a more equitable cost allocation among customers, regardless of usage. It £afrly
apportions the fixed costs of service among all customers so that everyone pays their fair
share. Customers who use more energy for reasons beyond their control, such as

53



07-1080-GA-AIR et al, -14-

abnormal weather, a large number of persons sharing a household, or older housing stock,
will no longer have to pay their own fair share plus part of someone else’s fair share of the
costs.

Nonetheless, as we noted in Duke and DEO, we recognize that, with this change in
rate design, as with any change, there will be some customers who will be better off and
some customers who will be worse off, in comparison to the existing rate design, The
levelized rate design will impact low-usage customers more than high-usage customers,
since they have not been paying the entirety of their fixed costs under the exizting rate
design. High-usage customers, who have been paying more than their share of the fixed
costs, wiil actually experierice a reduction in their gas bills.

The Commission is concerned, however, with the impact that the change in rate
structure will have on some VEDQ custerners who arg low-income, low-usage custorners,
The Cormmission believes that some relief is warrgnted for this class of customers, In

previous cases, we approved a pilot program available to a specified number of eligible -

customers, in order to provide incentives for low-income customers to coriserve and to
avold penalizing low-incorme customers who wish to stay off of programs such as PIPP.
We have emphasized that the implementation of the pilot program was inportant to our
decisions to adopt a levelized rate design in that case. Therefore, the Commission finds
that VEDO should likewise implement a one-year, low-income, pilot program aimed at
helping low-income, low-usage customers pay their bills.

As in the prior cases, the customers in the low-income, pilot program shall be non-
PIPF, low-usage customers, verified at or below 173 percent of the poverty level. VEDO's
program should provide a four-dollar, monthly discount to cushion much of the iinpact on
gualifying customers. This pilot program should be made available for one year to the
tirst 5,000 eliglble customers. VEDO, in consultalion with staff and the parties, shall
establish eligibility qualifications for this program by first determining and setting the
maximum Jow-usage volume projeeted to result in the inclusion of 5,00} low-income
customers who are determined to be at or below 175 percerit of the poverty level, The
Comumission expects that VEDO will promote this program such that, to the fullest extent
practicable, the program is fully enrolled with 5,000 customers, Following the end of the
pilot program, the Commission will evaluate the program for its effectiveness in
addressing our concerns relative to the impact on low-usage, low-income customers.

Having decided that the Commission will approve a levelized rate design rather
than an SRR, we will address whether to adopt a partial SFV, which includes a volumetric
cormponent, or to move directly to a full fevelized rate design. According to the evidence
in the record; a residential customer charge of $18.37 would produce the full residential
revenue requirement stipulated to by the Signatory Parties {Tr. VIII at 11-12), The fixed
rate of $18.37 would allow the Comrnission to completely eliminate the volumetric charge
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diffsrentiation for the VEDO servite area. At page 22-23 of the American

Community Survey 2008 Subject Definitions report, it states:

Utilities

The data on ufility coste wers obtained from Housing
CGuestions 14a through 14d in the 2006 American
Community Survey. The tguestions were asked of oecupled
housing units,. The questions about elechicity and gas
asked for monthly cosis, and the questions about water,
sewer, and other fuels (oll, coal wood, kerosene, efc.) asked
for yearly costs. Costs are recordsd if paid by or billed to
occupants, a welfare agency, relatives, or friends. Costs
that are paid by landlords, included in rent payment or

included in condominium fees are exciuded.

Limitation of the Dafa — Research has shown that
respondents tended o overstate their expenses for
glectricity and gas when compared to ulitity company
records. There is some evidence that this overstatemert is
raduced when yearly costs are asked rather than monthly
costs. Caution should be exercised in using these data for
direct analysis because costs are not reported for certain
kinds of ynits such as renter-ocoupied units with all utilities
included in the rent and owner-occupied condominium units

with utitities included in the candominium fee.

14
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More importantly, and regardiess of the quality of Mr. Colton’s conclusions

based on his direct analysis of informstion available from the American

Community Survey, his conclusion regarding the relationship between
income and residential gas usage Is incorrect based on actual data for

VEDO's gervice area.

Figure 2 below has been prepared for the VEDO service area under my
supervision based on actual residential customer bifls for the calendar
year 2007 for all customers with twelve months of bills. As Figure 2
shows, the lowest income customers, those under $20,000 annual

househok! income, actually consume more gas than all but the two

highsst income groups. In addition, these residential customers with
under 320,000 annual household income alse uge almost 8 percent above

the actual 2007 average of 830.81 Ccf for the year.

Figure 2
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Customars with household Incomes under $30,000 use mgre gas than all
but the top three groups of customers representing approximately 16.8
percent of the population, Based on this analysis of actual residential
customer bills for VEDO customers and household income. data for the
corresponding customer service areas, the data relied upon by Mr. Colton
lead him to an incorrect conclusion regarding the relationship batween

income and residential usage in VEDO's service area.

How was this VEDO-specific usage and income data developed?

Customer usage data from calendar year 2007 was extacled from
Vectren's billing system. Median household income, as reported by the
U.8. Census at the block group level, was appended to each customer
using Global Positioning System technology. The black group level is the
most finite level at which the U.S. Census publishes income data. A block
group generally contains between 800 and 3,000 people with a target of
1,500 people. Using actual VEDO billing record data and U.8. Census
incoma data, we were able to demonstrate average gas consumption data

by median household income range.

How does this block group income data compare to the 2007 income

measures for poverty?

For all families of four persons or less, they are considered to be at or

below the poverty level if their household income is under $20,850 doflars.

13
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Based on the analysis of actual hilling information for VEDO's residential
customer and available Census block group income data for VEDO's
service area, it is my opinion that fow income customers in VEDO's
service area consume on average more natural gas annually than all but
the highest income residential customers in VEDO's service area. It is
also reasonable to assume that VEDO's residential customers with
incames near but above the lower income levels will also use more than
the average for their respective group because of the size of the
household {over four persons) and the factors which | have already
discussed, This analysis of actual billng information and block group
Census data which are specific to VEDO's service area and VEDO's
residential customers shows that the conclusion reached by Mr. Colton

that low income customears are low users is demonstrably incorrect.

Does this VEDO service area data support the direct reiationship

hetwaen income and natural gas use which is claimed by Mr. Colton?

No. These data do not show a ditect relationship between income and
natural gas use, Instead, these data ilustrate that explaining residential
natural gas use involves a more complex analysis that requires
consideration of a number of other variables such as those contained in
the EIA model to properly understand the refationship, if ény, between

income and consumption. Further, this conclusion is also consistent with

14
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Direct Testtmeny of Ruger 1. Colign
O Behalf of the Office of the Chie Consumers’ Coumsel
PUCQ Case No 07-1030-GA-ALR et al.

There cun Be littde question bul that income and density ave correlated in {he Company’s
service territory, ‘While the 20 highest income Census tracts in Montgomery County have
a houging unit density of 1.3 units per “land acre,” the 20 poorest Census tracts in
Montgomery County have g honsing vt density of 3.4 housing units per land acre.
Staft’s implicit assersion in support of the proposed SFY rate design that all honsing units

are equal is demonsirgbly in errar,

WHAT DO YOU CONCLUDE?

1 conclude that the PIFCO Staff Report mis-specifies the analysis to be undertaken in
considering the equity in imposing uniform fived distribution charges through its
recommended SFV rate design. Tn addition to looking ai the level of consumption, and at
the size of the housing unit standing alone, Staff should have further considered the
implications of the size of a housing urdt. Staff should have further considered the
density of housing. In fact, the density of housing sharply varies within the Company’s
Ohio service termtory. Moreover, the density of housing is refated to income as well. In
addition to the proposed SFV rate design shifting costs from higher-income {o lower-
income households begause of usage, the SFV rate design shifts costs from higher-

income to lower-income honseholds based on density as well,

As a tesnlt, not only will low-income houscholds be charged higher rates, they will be
charged higher rates for costs thut they did not cause the Company to incur. One basic
principle of ratemaking is that rates shouid reflect costs. To the extent practieable, one set

of customers should not be charged for costs that a Jdifferent set of customers causes a

21
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Q31

A3

Direct Testimony of Roger D. Colton
On Behall of the Office of the Ohio Consumers” Counsel
PECO Case No 07-1080-GA-ALR et al. :

utility fo incur. Bevause higher density customiers do not eause the Company to incur the
same level of distribwtion cxpenses, charging those low-use, high-density customers a
fixed charge af the same level as higher-use, lower density custommers will crente a cross-
subsidy. Becuuse of this cross-subsidy inherent in the SFV rate design, and because the
cross-subsidy flows frem low-income customers whe are having a difficult time in
affording their bitls with which to hegin to higher-use, higher income customers, the
recosmendations in the StafT Report urging adoption of the SFV rate design should be

rejected.

3. Usage and Aging
18 THERE A CORRELATION BETWEEN LOW USAGE AND ANY OTHER
VULNERABLE POPULATION GROUP?
Yes. Schedule RDC-12 presents data on the association between nalural gas
expenditures and age. Schedule RDC-12 (page 1 of 2) presents Ohio-specific data. Thig
Ohbio-specific data shows that monthly natural gas cxpenditures increase as householders
grow older and move into the working population. The natural gas expenditures top out
in the prime working years, as householders might have Families and own larger homes,
As Ohio residents grow older past their working years, however, they begin to downsize
their living umits and theit nanmal gas expenditures begin to decling. After age 73, &

consuiner’s natnrel gas expenditures exhibit 2 noticeable decling,

Schedule RDC-12 (page 2 of 2) confinms that this Ohio-specific data is not atypical. This

schedule preseats similer data published by the U.S. Department of Labor through its

22
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