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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST AN1) INVOLVES A SLJBSTANTIAL CONSTITU'1'IONAL QUESTION

1'his case is one of public and great general interest that should bc decided by the Ohio

Supreme Court to resolve tlle conflicts and end the conftision caused by the Court of Appeals

decision below which is in direct coriflict with decisions by the Ohio State Supreme Cotirt. This

case is in conflict with Iu Re Adoption of Pushcar, 110 Ohio St.3d 332, 2006-0III0-4572 and

In re Arloption of Asente (2000), 90 Ohio St.3cX 91, 92, 2000 Okio 32. In Puslecar the Ohio

State Supreme Court held tliat when an issue concerning parenting of a minor is pending in the

juvenile court, a probate court must reti-ain from proceeding with the adoption of that child. In

Asente the Court held that oncc a court of competent jurisdiction has begun the task o[' deciding

the long term fate of a child, all other courts are to refrain from exercising jurisdiction over that

matter.

'fhe Ohio Supreme Court should also take this case to clarifv whetlier an adoption

petition is brought under O.R.C. 3107.7(A), which was the case in Pusluar, or uncter paragraph

(B), which is the present case, is of no consequenee when an action for paternity and custody is

pending in Juvenile Court.

Further, the Ohio Supreme Court should take this case to establish that a juvenile court's

original jurisdiction to deternline the custody of a minor child pursuant to O.R.C. 2151.23(B)(2)

is not abrogated by the 30-day filing requirement prescribed in O.R.C. 3107.062 which states a

putative father must register with the putative father registry within 30-days of the child's birth

and O.R.C. 3107.07(B)(1) whicli states the putative fathei's consent is not required if the

putative father has not titnely registorect as a putative father. O.R.C. 3107.062 is a notice

requirement statute. Yet this registration becomcs umiecessary and sufficient notice of putative

father's intent to establish a relationship is presented by him if a putative father Eiles a complaint



in juvenile court to establish paternity atid custody. Otherwise, if the 30-day deadline is missed

even by one day the juvenile court's original jurisdiction to determine custody ptii-srtant to

O.R.C. 2151.23(B)(2) can be defeated.

'1'he Ohio State Supreme Court should provide clear and unambiguous guidance

regarding parental termination decisions to facilitate uniform determinations of children's

custody, support, and adoption in a prompt, reasonable, cost el'fective, and dignified matter.
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STATEMENT OF THE CASE AND FACTS

A. STATEMENT OF THE CASE: On January 29, 2007 Appellant (Gary D. Otten) Ii1ed a

cotnplaint for allocation of parental rights and responsibilities and/or reasonable visitation or

companionship rights in the Clermont County, Ohio Juvenile CourC regarding his daughter

P.A.C. On February 13, 2007 Appellee-Mother filed a cotnplaint Io determineparentage also in

the Clermont County, Ohio Juvenile Court in which she namecl Appellant as the Father of said

minor child. Prior to a hearing set March 26, 2007 for both complaints to be pretried Appellee-

Mother rnoved to continue the March 26, 2007 hearing by filing a motion for continuance on

March 19, 2007. The continuance was granted and the pretrial set for March 26, 2007 was

continued mitil May 11, 2007.

On April 13, 2007 Appellee married Kevin Ca-oolcs and on Apri120, 2007 Mr. Crooks

filed a petition to adopt said minor child in the Hamilton County Probate Court.

On April 27, 2007 Appellee filed a motion to dismiss Appellant's complaint for

allocation of parental rights and responsibilities and/or reasonable visitation or companionship

rights in the Clcrmotit County Juvenile Court.

On June 6, 2007 the IIamilton County Probate Court stayed any f'ut-ther proceedings on

the petition for adoption pending the oidcomc of the parentage action that was cLurently pending

in the Cleniont Coanty Juvenile Court.

The Clermont County Juvenile Court issued a magistrate's decision on June 4, 2007 and

an amended decision with findings of fact and eonclusions of law on August 22, 2007 both

which were affirmed in their entirety by the trial court on December 11, 2007.



On January 7, 2008 Appellant filed a notice of appeal from the Clermont County Juvenile

Court's final order of December 11, 2007. On February 6, 2008 the First District Court of

Appeals dismissed the appeal filed January 7, 2008 for want of a final appealable order.

On Marc.h 10, 2008 the Clermont County Juvenile Court issued a final appealable order

granting Appcllee-Mother custody and Appellant-Father was granted visitation and ordered to

pay child support.

On July 16, 2008 the Hamilton County Probate Court issued a magistrate's decision

dismissing Appellee's petiliorr to adopt the minor child. On November 5, 2008 the trial court

affirmed the magistrate's decision dismissing Appellee's petition to adopt minor child. On

November 10, 2008 Appellee filed a timely notice of appeal of the Ilamilton County Probate

Court's Judgment Entry dismissing Appellee's petition for adoption.

On September 2, 2009 the First District Court of Appeals issued a decision reversing the

Hamilton County Probate Court's judgmenl and remanded the case for a best interests hearing on

the adopfion petition.

B. STATEMEN'T OF FACTS: This matter relates to the step-parent adoption of Paityn

Alexa Tuttle, a minor born on July 13, 2005 in Cincinnati, Ohio. On August 9, 2005 Appellant-

Father and Appellce-Mother took said minor child for a DNA test. On August 12, 2005 a DNA

repor-t was issued which reflected that Appellant was the natural biological father ol'saict niinor

child. For the next 12+months bothlitigants parented the child together and madejoint

decisions regarding her upbringing. Appellant financially support and spent a great deal oI'timc

with his daughter.
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By the end of 2006 the parents' romantic relationship lessened markedly. On January 29,

2007 Appellant filed a complaint to determine custocly in the Clelniont CoLuzty, Ohio Juvenile

Court. Attached to this complaint was the DNA test verifying that Appeltant was the natural

biological father of said minor child. Within weeks Mother filed her own eomplaint to determine

parentage in the sanie juvenile court admitting in her pleadings that Appellant was the natural

biological i'ather of their daughter. These competing complaints were set for pretrial on March

26, 2007. However on March 19, 2007 the Appellee moved to continue the March 26, 2007

hearing which it was until May 11, 2007.

On April 13, 2007 Appellee married a man by the naine of Kevin Crooks. One week

later on April 20, 2007 Mr. Crooks, as husband of Appellee, filed to adopt the minor child in

Hamilton County, Ohio Probate Court. Appellant requested that the probate court stay the

adoption proceeding until the Clermont County Juvenile Court had issued a decision in the

parties competitig complaints which were still pending. The Hamilton County Probate Court

stayed its proceeclings on Mr. Crooks' petition for adoption on June 6, 2007. The probate court

found that since an action relative to the same child before it had already been filed in the

C`lermont County, Ohio Juvenile Court that that action should frst be decided before any action

on the adoption petition sliould occtir.

On March 10, 2008 the Clcrniont County Juvenile Court issued a judgment finding that

Appellant was the natural biological father of said minor child and the court also issued orders

relevant to custody, child support, and visitation between the parties.

On November 5, 2008 the judge of the Hamilton County Probate Court issued a decision

dismissing Kevin Crooks' petition for adoption noting that the Clermont County Juvenile Court

had come to a final determination finding that Appellant was the natural biological father of said
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minor child as well as issuing orders relative to custody, child support, and visitation. Of intere,st

the Probate Court noted that Appeltee, herself, acknowledged Appellant's status as biological

father prior to her husband filing the adoption petition. 'i'he judge in the probate cotia-t stated,

"Prior to the adoption petition, [Appellee] filed a coniplaint to determine parentage in juverile

eourt that alleges that [Appellant] is the biological father ol'the minor, that no other man is

presumed to be the father, and that she reqnests the juvenile cotut to declare him to be the father.



ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law: The probate court properly stayed the appellee's adoption
petition proceeding even though appellant had not timely registered with the putative
tather registrv within thirty days of the child's birth as reguired bv O.R.C. 3107.062,
thereby allowing appellant's previously i'iled paternity and custody complaint in the
Juvenile Com•t to proceed to a conclusion since O.R.C. section 2151.23(B)(2) grants thc
Juvenile Court original iurisdiction in such cases and the Ohio Supreme Court has
mandated in Pnshcar that once a Juvenile court has asserted iurisdiction over a nrinor
child a Probate court should stay any adoption proceeding.

The Court of Appeals erroneously reversed the Hamilton County Probate Court, holding

that since Appellaut had not timcly registered with the putative father registry within thii-ty (30)

days of the child's bit-th, then liis consent was not required for an adoption pursuant to O.R.C.

§3107.07(B)(1) irrespective of the fact that Appellant had previously filed a complaint to

establish paternity and custody which was pending at the time the adoption petitioti was filed.

The Ohio Supreme Court has addressed this issue in In Re Adoption of Pushcar, 110

Ohio St.3d 332, 2006-OIIIO-4572, which hetd that when an issue concerning parenting of a

minoi- is pending in,juvenile court, a probate court must refrain fi-om proceeding with the

adoption of that child. Tn addition to this holding the Ohio Supreme Court further stated in

Pushecn•,

"...the bedrock proposition that oncc a court of competent jurisdiction has
begun the task of decicling the long-term 1'ate of a child, all other com-ts are to
refrain from exercising jurisdiction over that matter." In re Adoption ofAsente
(2000), 90 Ohio St.3d 91, 92, 2000 Ohio 32, 734 NE_2d 1224.

Moreover, this case requires us to again acknowledge that natural
[***650] parents have a fundamental right to the care and custody of their

children. In re Adoption ofAlasa (1986), 23 Ohio St.3ci 163, 165, 23 OBR 330,

492 N:L'.2d 140, citing Santosky v. Kratner (1982), 455 tLS. 745, 753, 102 S.Ci.

1388, 71 L.Ed.2d 599. Because adoption terminates those limdamental rights, any
exception to the requirement oP parental consent to adoption must be strictly

consllLied. ld."
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The Court of Appeals attempts to distinguish the present case from Pushcar by citing that

the adoption pctition was tiled under 3107.07(B) and not under paragraph (A). 1'his seems to be

nothing more than a distinction without a difference. At this point the Clermont Juvenile 'Trial

Court's analysis is particularly compelling:

"Though the adoption petition in Pushcar was filed under RC
3107.07(A), for the reasons discussed below, this Court finds that Pushcar's
holding applies to the instant case.

The holding in Pushcar is broad, and nowhere in the decision does the
Court limit its holding to cases where the petitioner alleges that the father's
consent is not required cmder RC 3107.07(A), The petitioner's cotmsel
acknowledged as much. At the hearing, the Court asked petitioner's counsel if
Pushcar states that there is a distinction between (A) and (B) cases, and
petitioner's counsel responded "1 don't think they even addressed the issue."

In additiori, in both Pushcar and the instant case, the individuals
contesting the adoption met the statutory definition of "putative father°' at the
time the respective adoption petition was filed. In Pushcar, the Supremc Court
found tliat the petitioner did not carry his burden of establishing paternity. 1'his
means that the tnan contesting the adoption necessarily held the status of a
"putative father" because, had the petitioner carried his burden, the Supreme
Court undoubtedly would have founcl that the man was the "fathcr," and there
would have been no reason to stay the paternity proceedings in juvenile court.

The petitioner's counsel acknowledged that the man contesting the
adoption in Pushcar was in fact a°putative father." The Court asked petitioner's
counsel: "in Pushcar you had a putative father, too, right?" The petitioner's
counsel responded "Yes, you did," and "Exactly right." In addition, at the
hearing, the Court commented that, in Pushcar, there was no determination that
the man contesting the adoption was the I'ather, that this is the whole reason for
Pushear, and that the Supreme Court waited for the juvenile court to step in.
Petitioner's counsel responded, "Exactly."

The Court finds that the fact that the man who contested the adoption in
Pcr.nccar constitutes a"putative father" under the statute is of importance. It
means that the Supreme Court clid not strictly construe the statutory requirement
that, to be considered a"father" under RC 3107.06(B)(3), paternity tnust have
been established prior to the clate the adoption petitiora was filed.

'I'his is apparent because, despite the fact that the paternity action was
pendirag in Pushcar when the adoptiori petition was filed, and thus, paternity was
not established prior to the faling of the adoption petilion, the Supreme Court did
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not find that it was too late for the pate-nity action to render the man contesting
the adoption a"fatlier" under RC 3107.06(B)(3). If the Suprenre Court had
strictly construed the statute, givett that paternity was not established prior to the
filing of the adoption petition, the man contesting the adoption would not have
been afforded the opportunity to be proven to be a "father" under RC
3107.06(B)(3). lnstead of denying the man the ability to be established as the
father tinder RC 3107.06(B)(3), the Supreme Court found that the probate court
should have refrained from proceeding with the adoption until the juvenile court
adjudicated the pateinity matter. See Puslrenr 110 Ohio St. 332 at 335.

A similar result occurred in the pi-ior Ohio Supreme Court case of In re
Adoption of Sunderhuus, which is factually siniilar to Pushear and which
Pushear cited. In both cases, a paternity action was pending at the time of the
filing of the adoption petition, but paternity had not yet been established. In
Sunderhuus, in a footnote, the Supreme Court stated, "the paternity action was
institutcd prior to the filing o1'the petition for adoption and parentage of appellee
was established prior to the date that the petition 1'or adoption was granted by the
probate court. Accordingly, any reterenee to the statutory provisions governing
the rights of the putative father of the minor is umiecessary." See In re Arloution
ofSunderhuus (1992) 63 Ohio St.3d 127, 128.

'T'herefore, in both Pushcur and Sunderhuus, the Ohio Supreme Court
allowed for recognition of a man's status as "father" even though the judicial
dotermination of paternity was not made prior to the date the petition for
adoption was filecl.

The only real difference between Patshear and our case is the petitioner's
allegation in the adoption petition. In Pusheur, the petitioner alleged that the
biological father held the status of father and that his consent was not necessary
under RC 3107.07(A). in our case, the adoption petition itself does not actually
malce any allegation regarding Mr. Otten. In subsequent pleadings, the petitioner
alleges that the consent of Mr. Otten is not necessary under RC 3107.07(B)
because he is a putative fattier who failed to timely register with the putative
father registry.

If this Court interpreted Pushcar to be inapplicable to the instant case, it
would tnean that the status of a biological father, whose paternity action is
pending when an adoption petition is filed, can be changed from "putative
father" to "father" only if the petitioner alleges that the man is the "father," but
does not apply to similar cases whei-e the petitioner instead alleges that the man
is the "putative father." In other words, it would mean that a paternity action that
is pending when the adoption petition was filed would only have bealing in the
f'ormcr case, not the latter.

"1'his Court Gnds that the Supreme Court in Pushcar did not intend sueh
an inequitable result, especially in a case like the instant one, wlierc the minor's



mother, [Appellee], delayed the paternity action in juvenile court by requesting a
continuance, where she subsequently got married less than tliree weeks after the
scheduled liearing date in j uvenile court, and where her new husband one week
later filed an adoption petition prior to the juvenile court's adjudication of the
pending paternity action. If [Appellee] had not liled for a continuance of the
parentage action, and had that hearing taken place as originally scheduled oii
March 26, 2007, the juvenile court would have had the ability to liave
adjudicated [Appellant] to have a parent and child relationship with the minor
prior to the date the petition to adopt the rninor uva.sfiled; i.e. April 20, 2407. If
the judicial determination of parentage had so been made, [Appellant] would
have undeniably constituted a"father" under RC 3107.06(B). [Appellcc's] filing
of the continuance, which resulted in the subsequent delay of the paternity
action, was likely the factor that caused [Appellant's] judicial determination of
paternity to occur after the date the adoption petition was filed.

Moreover, [Appellee] even acknoin,ledged [Appetlant's] status as

biological f'ather prior to ihe petitioner's filing of the cadoption petition. Prior to

the adoption petition, [Appellee] filed a complaint to determine parentage in
juvenile court that alleges that [Appellant] is the biological 1'ather of the minor,

that no other man is presumed to be the father, and that requests the juvenile

coLirt to declare him to be the father."

1'herefore, since Appellant is altempting to establish his substantive rights and

responsibil.ities toward the minor child pursuant to O.R.C. 2151.23(B)(2) the procedural

requiremerit of O.R.C. §3107.07(B)(1) cannot be invoked which would be a direct contradiction

of the Ohio Supreme Court's holding in Pushcnr. Further, O.R.C. §3107.062 seeks to expedite

adoptions so young chilctren are not left without a stable and loving family. 1'his goal is not

hampered or impeded especially when an action has already been commenced prirsuant to

O.R.C. §2151.23(B)(2) to address these very concerns. Further, O.R.C. 3107.062 was enaeted to

insure putative fathers received notice of adoption proceedings involving their children. The

appellant did not need to avail himsel f of this statute since he already had proof he was the

natural biological father and he availed himself of O.R.C. 2151.23(B)(2) to detcrmine paternity

and custody.
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CONCLUSION

For the reasons discussed above, this case involves niatters of publie and great general

interest and a substantial question as to whether a major distinction and modification to a

Supreme Court case will stand. The Appellant requests this Court grantjurisdiction and allow

this case to be heard so that the important issues presented in this case will be reviewed oti the

nierils.

RespectPIdly Subtnitted,

^

KENNETH J. C^ H1LL t00̂̂562,07y- °
DWORKEN & IRNSTL^IN CO., T._P.A.
60 South Park Place
Painesville, Ohio 44077
Ph: (440) 352-3391
Fax: (440) 352-3469
1<cahill{ii^d workenlaw._cqm

COUNSEL FOR APPELLAN"T,
GARY D. O"1'"I'EN
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PROOF OF SERVICE

I certify that a copy of this Memorandum In Support of Jurisdiction was sent by ordinary

U.S. mail to counsel for appellee, Michael R. Voorhees (RN0039293), 11159 Kenwood Road,

ct1
Cincinnati, OH 45242 on October ^°, 2009.

KF,NNE1'If J. CAHIIi.L0F}§f5^2.1P%--^
DWORKEN & I3IiRNSTEIN CO., L.P.A.

COUNSEL FOR APPELLANT,
GARY D. OTTEN
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON CODiNTY, OHIO

IN THE MATTER OF THE ADOPTION APPEAL NO. C-081149
OF P.A.C.,' 'FRIAL NO. 2007-001743

OPINION.

PRESENTED i 0 THE CLERK
OF COURTS FOR FILING

SEP 0 2 2009

Civil Appeal From: I3amilton Caunty Court of Common Pleas, Probate Divis^RT OF APPEALS

JudgmentAppealeci From Is: Reversed and Cause Remanded

Date of Jndgment Fntry on Appeal: September 2, 2009

Michael R. Voorhees, and Croorhees & I.euy LLC, for Appellant Kevin Michael
Crooks,

Iirad7ey G. Braurx, for Appellee Gary D. (Itten.

Note: We have removed this case from the accelerated calendar,

ENTERED
^UY - 2 2009

I Wc aote that the petitioner in this action sought to change the minor cltild's nante to P.A.C. in
conjunetion with his adoption of the child. The probate c:ourt used the pro posed natne of the
niinur child in the cuse caption. For consistency, we use the oase caption used by the trial court,
even thottgh the court dismissed tttc petition, leaving the child'a birth name intact.
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OHIO FIRST llI31`RICT COURT OF APPEALS

CUNNINGIL'01, Judge.

(¶1} Kevin Michael Crooks appeals from the jndgment of the Aamilton

County Court of Comnron Pleas, Probate Division, dismiss^ig his petition to adopt llis

stepclaughter, P.A.C. The probate court dismissed the adoption petitiori after deterinining

that the adoption required the consent of P.A.C: s biological fathe.r, Gary D. Otten, an(i that

Otten had refused consent. But where Otten did not,safeguard his right to object to ttie

adoption before the petition was filed, his consent to adopt was not required. Accordingly,

we reverse tlie probate court's judgment and remand the case for a best-interest liearing

on the adoplion petition.

I. History

{¶2} P.A.C. was born in July 2oo5. Susan Tuttle (°Tuttle") is the biological

mother of P.A.C. Tuttle was married to Jeremy Tuttle at the time of P.A.C.'s birth.

Altliough Jeremy Tuttle is listed as the fatlser on P.A.C;s birth ceitific<ite, he is not P.A.L's

biological father, and this was acknowledged in the Tuttles' November 2, 2005, divorce

decrec, Otten learned that lze is P.A.G,'s biolog'ical father from the results of a private DNA

test dated August i2, 2oo5.

{113} Otten did not timely register with the Ohio Putative Father Registry as

P.A.C.'s putative father. Additionally, after P.A.C.'s birth and before Croolcs petitioned to

adopt P.A.C„ Otten fitiled to "acloiowledge" his paternity in the manner required by

statute, and he also failed to obtain a judicial deterinination of paternit,y. But in January

2007, about iS months after P.A,C.'s birth, (}tten filed a complaint to determine parentage

in the Clermont County Court of Common Pleas, Juvenite Division,

arr - 2 Z009
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01110 FIRST DISTRICT COURT aPATPT.ALS

{114J About two weeks after Otten had filed his parentage action,'ltittle filed a

parentage action against Otten in the same court.2 Tlre cases were consolidated and were

schediuc l for a hearing on March 26, 2o07. But die juvenile court continued the lrearing

at 7Vttle's request.

(Ii5} On April 13, 2007, 'iuttle married Crooks. On April 20, 2o07, Crooks

filed a petition in the Hamitton County Court of Common Pleas, Probate Division, to

adopt P,A.C. and to change her last name to "Croolcs." Tuttle then moved to disniiss the

parcntal;e ac;tion in juvenile court on the ground that the probate court in Hamilton

County Itad taken exclusive jurisdiction over the "issue."3

(¶h) After Otfen Iearncd of the adoption petit-ion, he moved as P.A.C..s

"father" to dismiss or stay the adoption proceed'uigs pending the conclusion of the

Irarentage action in juvenile court. Otten relied on another acioption case, In re Atloptiort

of Ptrshcar•, where the Ohio Supreme Court held that "[wJhen an issue concerning

parenting of a minor is pending in the juvenile court, a probate court inust refi•ain from

puceed'ang with the adoption of that child :'9

(117} Crooks opposed Otten's modon and, calling Otten P.A.C.'s "putative

father," cliallenged Otten's standing to be heard in the adoption proceeding. Croolcs cited

R.C, g107.o62, which provides that a putative father who fails to timely register on the

putative father registry shall not be provided notice of the adoption hcaring, and R.C,

3107.o7(B), which provides that, in this circumstance, the putative father'F consent to

adopt is not required. Additionally, Crooks argued that Ptzshcar• did not bear ort the

dispute bLeause the decision involved the application of R.C. 3to7.o7(A), which roncern,s

e ottetr filed his confess;nn , tn ip,rv, ! admitting that he was F,A,C: s father on A4av 24, 2007.

4 uo 6hio St 63 N.li.zd 647, syllnbus.
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OITIO FIRST DISTRICI' CQCJR'I' OF APPEAI.S

when the father's consent to adopt is not required due to a failureto support tlae rninor or

to cornmunicate witla the minurfor a period of one year.

{118} In June 2007, the probate court stayed the adoption proceedings

pending the outcome of the parentage action in juvenile court. After some action by the

juvenile court and a series of motions by Otten and Crooks, the probate eourt continued

the stay pending a fmal ruling by the juvenile court ori the paternity of P.A.C. 'I'he probate

court stated in its entry that °[a1t such Unre as the Clermont Counry Juveni]e Cotirt makes

a final ruling as to paternity of the minor, this Court will give full faith and credit to

that ruliug and such status wiil bc applicable to the a(loption petition filed in our

Court." '1'hus, the probate court stayed the adoption proceedings not just for the

resolution of parentage as it might be relevant to a best-interest determination, bttt to

determine Otten's procedural and stibstantive rights under the adoption statutes.

{119} Thereafter, on May 28, 2008, the juvenile court determined that Otten

was P.A.C.'s biological father, granted Otteai parenting time with the child, and set Otten's

child-support obligation effective June zo, 2oo7. 17te probate c:ourt then lifted the stay^

{1(10} Aftc:r the stay was lifted, Oiten again nroved to dismiss the adoption

patitlon, claintint; that as P.A.C.'s father bis consent was required and that he would not

give it 5 The probate court, consisteat with its prior announcement that it would give firll

faith and credit to the paternity determination, considered Otten as PA.C.'s father for the

purpose of consent and determined that Otten's consent was necessary by statute for the,

adoption. Becatise Otten refiised to consent to the adoption, the probate court disnrissed

the potition.

s See R.C. 3107.07(ll).

IN 'tiftiD
5cr - 2 2009
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OIiIO FII2ST DTS'I'ii.IC'I' COURT OF APPEALS

(¶11) Crooks appeals the probate coui3's dismissal of the adoption petition for

lack of Otten's wnsent. He raises two assignments of error: (x) "I'he Probate Court erred

by not entering a find'uig that the conseiit of the putative father is not required as a matter

oflaw because the putative father failed to register with the Putative Pather Registry; auid

(2) "The Probate Court erred in finding that it did not have exclusive jurisdiction over the

adoption proceeding." 'vVe find nierit in the first assiginnent of error and hold that the

probate court erred by determining that Otten's consent was necessary for the adoption.

Thus, we reverse the probate court's judgment disniissing the adoption petition.

11. A Putative Father

{1[12J Among the adoption statutes, R.C. 3107.01(H) provides that "`I'utative

father' means a man, ineluding one under the age eighteen, who may be a cliild's father

and to whonr all of the following apply: (i) I•Ie is not married to the claild's mother at the

tinie of conception or birtli; (2) I-fe has not aclopted the child; (3) He had not been

determined, prior to the date a petition to adopt the child is filcd, to have a parent and

child relationsh9p with the child by a court proceeding pursuant to sections 3111.or to

3zxi a8 of the Revised Code, a court procceding in another state, Lur administiative agency

proceeding pursuant to sections 3111.38 to 3111.54 of the Revised Code, or an

adininistrative agency proceeding in anot'her state; (4) He has not aclmowledged paternity

of the child pursuant to se=tions 3171.21 to 3111-35 of the Revisecl C,ode."6

{T131 The statute':s reliane.e on pre-petition events is consistent with R.C.

3107.o6(B), which explains when a"father's" consent to adopt is required: "Unless

coabsPnt is not required under section 3107.07 of the Revised Code, a petition to

adopt a tninor may be granted only if written consent to the adoption lias been

5
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executed by ***:(B) The father of the niinor, if any of the following apply: (i) The

minor was conceived or born while the father was married to the mother; (2) The

minor is his child by adoption; (3) Prior to die date the petition was filed, it was

determined by a court proceeding pursuant to sections 3riz.ot to 3t.tr.78 of the

Revised Code, a court proceeding in another state, an administrative proceeding

pursuant to sections 3111.38 to 3111.54 of the Revised Code, or an administrative

proceeding in another state that lte has a parent and child relationship with the

minot; (4) He acknoHdedged paternity of the child and that acknowledgement has

become final pursuant to section 2151.232, 3111.25, or 3111.821 of the revisecl code."7

Conditional Role of the Putative Father

{1(141 In legislation that became effective in 1996 and 1999, the Ohio General

Assen-ibly sought to limit a putative father's ability to interfere with an adoption if the

putatitie. father has failed to comply witit clearly enuneiated procedural requirements. Onc

statute warns that"[a] man who has sexual intercourse with a woman is on notice that if a

child is born as a result and the tnan is the putative father, the child may be adopte.d

without his conserit ***."$ Consent to adopt is also not rectuired if a putative father fails

to timely register with the putative fadter registiy, usually within 30 days of the chIld's

birth.9 Moreover, the General Assembly has mandated that a putative father who has

failed to timely register "shall not" be given notice of the hearing on the petition.-

(^(15} To register, the putative father completes a registration fonn, created by

the department of job and family services, that •tncludes his name, the address or

telephone number where he wishes to receive natice oi a petition to adopt thc minor he

R.C. 31o7.o6(8).
It.C.3xo7.o6a.

9 R.C. 3107,07(ll) ai+cl ireg-.j61.1not required finnt a ti3nely registered putative father
'wiro is not t6e biol^^lTCS^7^}ty ^ n^ ty

R.C.31o7.r1. 1. 5L I!

StP - 2 Z009
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claims as his child, and the natne of the tnother. He then submits the form to the

department" The department maintains the registry and searches the registry upon

request by the tnother or by the agency or attorney aiTanging a minor's adoption,xt The

ceitified results of the search inust be filed in the adoption action with certain

exceptions.'3

(1116} Intportantly, a putative father who tintely registers ciaitns paternity of the

child from the stail of the child's life. Courts liave lield, liowever, that the registration

requirement is irrelevant if a ptrtative father ceases to nteet the stxtutory definition of a

putative father before the adoption petition is filed. P'or example, if a putative father

judicially or administratively establishca his parentage before the filing of tfie adoption

petition, he ceases to be a putative father, and like any other father, ttis consent to the

adoption is required unless an e.xception applies, regar(iless of his failure to timely register

with the putative father registry.'9

M. In re Adoption of Pashcar

{i(17} In determining that Otteci s consent was required for the adoption,

the probate court considered Ottc:n to be P.A.C.'s father, not her putative father,

because Otten had initiated the parentage action that established his paternity before

Crooks filecl the adoption petition. '1'he probate court and Otten relied on the Ohio

Supreme Court's decision in In re Adoption of Pusltcar.'s But Ptrshcqr did not

involve the legal significance of a putative father's failure to timcly register with the

putative father registry.

R.C. 3107.062.
R.C.31o7.o63.

13 R.C.3J07.04.
w In reAdoptiori
Baby Boy llrooks
L-5 uo Ohio St.3d

64, 2oo6-0iiio-6oo, at ¶rs, citirig In re Adoption of
24, 830,7371vT.F.2d io6a.
N.F..zd 647.
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(1rls} I'ushcnr involved a stepparent adoption where the petitioner had alleged

that the consent of the "father" was not req ured under R.C. 3ro7.a7(A) based upon the

father's failure to communicate with or support the child for a one-year period

"immediately preceding either Ihe filing of the adoption petition or the placement in the

home of the petifioner.",6 The £ather in Puslicnr was not n- arried to the cliild's mother at

the time of birth, but lie had signed the birth certificate, which had automatically entered

hini as the child's legal father in the Centralized Paternity Registry under a former law.^7

Yet because be had not judicially or adtninistratively establislied paternity, the duly of

child srtpport was not triggered as contemplated under R.C. 31o7.07(A) .1a Moreover, tthe

father had instituted a parentage action in juveutle court that was pending when the

adoption petition was filed, and its outcome could have establislied the starl:ing point for

R.C. 3107•07(A)14 Despite these circumstances, the probate coutt determined that the

father had not communicated ivith or supported his child for a one-year period and

allowed the adoption without the father's con.sent20

(1119} The appellate court reversed,-, First, in response to the father's argumcnt

that the probate court had lacked jurisdiction to procxied witlt the adoption because a

previously filed parentage action was pending in juvenile court, the court of appeals held

that the probate eourt did have jurisdiction to cortsider the adoption petition, but that it

should have refrained from proceeciing until the juvenile court had adjudicated the

parentage action to its eonelusion?= Second, citing In re Adoption of .Sunderkaus,23 the

'b Sec Pushcur at 115.
'7 Id, at ¶t.
,K See id. at ¶m.
Iv Id. at ¶1q.
- Id. at 116.
21 In re Adoptiorr of
22 Id. at ¶29-32.
^:+ (igga), 63 Ohio S
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court held that the adoption could not proceed under R.C. 3107.07(A), as the petitioner

had failed to prove that the exception to the consent requirement under tttat subsection

bad been satisted.24 In Sunderliaus, the Oltio Suprerne Court had interpreted the statute

as requiring a paternity deteriniriation before the running of'the one-year period so that

the subsection wotild comport with the "requirements of due process and the plain

meaning of its provisions,"'S

.(¶20] "1'he petitioner in Pushcar appealed the appetiate court's decision to the

Ohio Supreme Court, The supreme court reaffirmed its holding in Sunderttaus

concA;rning the intet-pretation of R.C. 3107,07(A) and affirmed the appellate court's

determination that the probate court should have refr<ained from proceeding with the

adoption of the child when an issue concerning the parentage of the c.hild was pending in

juvenile court.z6

Fushcar Distinguished

{1121) Pushcar involved the applieation of R.C. 3107.07(A) as an exception

to the requirement of a father's consent to a(lopt, not the application of R.C.

3107.070)(1) and 3107.11, which are at issue in this case. EIere, the probate court

determined that this difference was irrelevant because the Pushcar court's analysis

inherently involved whother to strictly construe the statutory requirernent that, to be

considered a"father," paternily must be juclicially established before the date the

adoption petition is filed. The probate court characterized the man contesting the

adoption in Pusltcar as a"putalive father" at the time the petition was filed because

of the absence of a paternity determination. '1he probate court concluded that the

14 Pushcar, 2oo5-Oh
^ Sundencous at 132

Pushcar, 2oo6-Oh
5'VNITA E D
4572. r - 2 Z009
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Ohio Supreme Court had not strictly construed the tinae requirenrent. As a result,

the probate court maintained that it was required to determine Otten's status based

upon the juvenile court's parentage detertnination, and that it could ignore the

applic:ation of R.C. 31o7.11 and 3107.07(B)(1).

{¶22) But the probate court's analysis did not take into account that the

nran contesting the adoption in Pushear had signed the buih certiftcate, which

appears to be the equivalent of an °acicnowledgement" noder former law becatise it

had restilted in his automatic enrollment on the Centralized Paternity ltegistty as the

legal f'ather, and at the vey least had safeguarded his right to notice and consent.

Tmportantly, the Pushoar court did not use the paternity determination to avoid the

application of R.C. 3107.07(B)(1) and 3107.11. Moreover, the petitioner in Pushear

had specifically relied on R.C. 3107.07(A) to support his claim that the probate court

had jurisdiction to grant the petition without the consent of the minor child's father,

Thus, the issue before this court-the interpretatiott and application of R.C.

3107.07(13)(1) and 31o7.11-was not even contemplated by the Pushcar court.

(^23) After our review, we reject the probate court's conclusion that the

Ohio ,Supreme Court in Pushoar intended to override the General Assembly's alear

statatory directives vvith regard to a putative father who has failed to timelv register

or otherwise safeguard his rights to notice of and conse,nt to an adoption.

IV. Clear Statutory Mandate

{1124) 'T'he adoption statutes at issue in this case, R.C. 3107.07(B)(1) and

R.C. 3107.11, unequivocally express the General Assembly's intent to strictly enforce

the registration requireinent where a man has not otherwise safeguarded his right to

_
be heard on an ad^p 't^;a E^y pD

141,1I

^j
^

-

2
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{1(25} Otten's interpretation of the statute, as adopted by the probate court,

would require us to rewrite the statute, not to oonstrtie it in his favor. We recognize

that the Ohio Supreme Court has often acknowledged the fundamental right of

"natural parents" to the care and custody of their cltildren, and that any exception to

the requirement of parental consent must be strictly construed because adoption

terminates that futtdamental right.27 And we recognize that parental consent, when

required, is a jurisdictional prerequisite to a valid adoption 28 Moreover, we know, as

the Generai Assembly does, that a putative father can be a biological father. This is

why, we believe, the General .Assembly has created strict deadlines for the procediu•al

requirements at issue in this case, We can only conclade that the statutes niean tltis: If

you fail to tiliiely register on the putative father registry, or if you fail to take other

enumerated action before the petition is filed, then, as here, yonr child can be adopted

witliout notice and your consenf.

{^26} Our adherence to the procedural mandates may appear inequitable

in this case, but it is reqtiired in light of the statutory langnage. We follow the Ohio

Supreme Court's holding in 1n re Adoption of Zschact+, whe,re the court strictly

adhered to a different procedural nraadate against a putative father in a former

version of R.C. 3107.o7(13), bc:cause "the state's interest in facilitating the adoption of

children and having the adoption proceeding completed expeditiously justifies such a

rigid application,"2v

{¶27} Otten could have protected his substantive and procedural rights by

several means, including timely registering on the putative fatlter registtry. if iie had

^ Pushcur, 2oo(r Ti
^s In reAdnPtion o sc^¢(t (4y^1t'^7a ^>^ii
29 Zschnch at 652, m Lkkr3tv tRk lb Y n

5tp - 2 2009

.3d 648, 657, 665 N.l.2d io7o.
83),463 U.S. 248,265,103 S.Ct. 2985.
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done so, he would have avoided the "race to the courthottse" that he now condetttns,

and he would have demonstrated his acceptance of lais responsibility to P.A.C. within

the first month of her birtla, a time period that the Geaieral Assembly considers more

import-ant than Otten.

{1128} We conclude that the General Assembly could ltave easily worded the

statutes differently, but it did not. Because of the wording of the statutes, on the date

ttie petition was filed, Otten's status was that of a"putative fathet" wlto had not

timely registe•ed. Thus, we conclude that his consent was not required for the

adoption, despite the juvenile court's subsequent declaration of parentage. The

probate court erred by holding otherwise. Thus, we find rnerit in Crooks's first

assignmetit of error.

V. Jurisdiction

{1129} In his second assigntnent of error, Crooks argues that "the probate

court erred in finding that it did not have exclusive jurisdiction over the adoption

proceeding." But the probate court never found that it did not have exclusive

jurisdictiort over the adoption proceeding. tUid the probate coart, not the ,jnvenile

court, ruled on the adoption petition and ultitnately dismissed it for lack of Otteti's

consent. Because the record does not support Crooks's argument, we overrule the

second assignment of error.

VI. Conclusion

{1130} 'fhe probate court erred by failing to hold that this case was subject to

the stahatory exception to tite consent requirernent of a putative father in an

adoption proceeding, Where Otten failed to timely register on the putative father

registry, and h a putative father on the date the adoption

ENTERED
5tp - 2 Zo09

12



on the adoption petition.

Judgment reversed and cause remanded.

I3&tiDoN, P.J., and Pntx'rEx, J., concur.

Ptease ,Mote:
The court has recorded its own entrv on the date of the release of this opinion.

ae.

D>

.^NIERED
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

IN TH>'; MATT'ER UP THE AgQPTIOiV : APPEAL NO. C-o81149
TRIAL NO. 2oo7-o0i743OF P.A.C.,, J ^ ^t

L lT TERE
D Ji7DGMEPI7'E1VTRY:

SEP - 2 zoas

-----._.:^.

This cause was heard upon the appeal, the record, the briefs, and argwnerrts.

The judgment of the trial eourk is reversed and cause retnanded for the reasons set

forth in the Opinion filed this date. „,

Further, the court hol(ls that there were reasonable grounds for this appeal, allows

no penalty and orders that costs are taxed tutder App. R. 24.

The Court finther orders that i) a copy of this Judgment with a copy of the Opinion

attached constitutes the mandate, and 2) the tnandate be sent to the trial court for exeeution

under App. R. 27.

To The Clcrk:

Enter upon tlne .lo}tTrnal of the Court on September 2, 2009 per Order of tlte Court.

nPresiding J

U849036$5

We note that the petitloner in this action sought to change the minor child'9 name to p.e%.C. in
conJunction with his adoption of the child. 'lhe probate court used the proposed name of the tninorahitd
in the case caption, For consistency, we use the case caption uscd by the trial court, even though the eourt
dismissed the petition, leaving the chi3d's birth name intact.

^^^^^)&T-kix i^ .4
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PROBATE COURT OF HAMILTON COUNTY, OHtO

JAMES CISSELL, JUDGE s ^^j^ ^} ;? f.,tllltl

IN RE ADOPTION OF PAITYN ALEXA CROOKS
CASE NO. 2007001743 JUiJA tt' t

ay -
ENTRY SUSTAINING MAGISTRATE'S DECISION

This matter came to be heard before Judge Cissell on petitioner Kevin Crooks'

Objections to the Decision of Magistrate entered on July 16, 2008. The Decision of

Magistrate found Gary D. Otten to be the father of Paityn Alexa Crooks ("the minor"),

that his consent to the adoption is therefore required, that he does not consent to the

adoption, and therefore dismissed the petition for adoption. Present before the Court at

the hearing on the Objections were Michael Voorhees, representing the petitioner,

Kevin Crooks; Edwin Hoseus, representing the minor's mother, Susan Crooks; Kevin

and Susan Crooks; and J. Stephen Cox, representing Gary D. Otten.

1. FINDINGS OF FACT AND PROCEDURAL POSTURE

The relevant facts are undisputed. The Court hereby adopts section I of the

Decision of Magistrate, entered July 16, 2008, which is entitled "Factual and Procedural

Background," and incorporates it herein. In addition, the Court makes the following

findings of fact:

1. Following Mr. Otten's complaint to determine parentage, which was filed in the
Clermont County Juvenile Court on January 29, 2007, Susan Crooks (fka Susan
Tuttle), the minor's mother, filed a complaint to determine parentage in Clermont
County Juvenile Court on February 13, 2007. Her complaint alleges that Gary
Douglas Often is the father of the minor, that no other man is presumed to be the
father, and requests the juvenile court to declare him to be the father.' Mr. Often

' See "Complaint to Determine Parentage," attached as Exhibit A to Mr. Otten's Memorandum of Law in
Support of Magistrate's Decision to Stay Adoption Petition, filed in the probate case on October 12, 2007.

1



filed an answer admitting that he is the father of the minor and requesting the
court to enter judgment on the parentage complaint.z

2. The parentage actions were consolidated and scheduled for hearing on March
26, 2007. However, the hearing did not occur on March 26, 2007. This is
because Susan Crooks, through counsel, filed a Motion for Continuance.3 A few
weeks later, on April 13, 2007, the petitioner and Ms. Crooks were married in
Gatlinburg, Tennessee G The petition for adoption was filed one week after the
marriage, on April 20, 2007.5

3. The petition for adoption alleges that the consent of Jeremy Tuttle, Ms. Crooks'
former husband whose name appears on the minor's birth certificate, is not
required because Mr. Tuttle is not the biological father of the minor and because
the dissolution decree of Ms. Crooks and Mr. Tuttle states that Mr. Tuttle is not
the biological father.

4. The petition for adoption is silent as to any information regarding Gary Otten. It
does not indicate whether Mr. Often's consent to the adoption is required, and
does not provide a basis for any allegation as to why Mr. Otten's consent would
not be required.

5. The petitioner's RC 3127.23 affidavit, which discloses, among other things,
whether the petitioner has any information regarding any pending parenting
proceeding concerning the minor, and which was filed in the adoption case on
April 20, 2007, states: "putative father may have filed- information not yet
available."

6. Pleadings filed by the petitioner subsequent to the petition, in response to Mr.
Otten's motion to dismiss the adoptiori petition, allege that Mr. Otten's consent to
the adoption is not required pursuant to RC 3107.07(B)(1).

7. This Court stayed the adoption proceeding pending the outcome of the Clermont
County Juveni(e Court litigation.s On May 16, 2008, the Clermont County
Juvenile Court entered a judgment finding that Gary Otten is the biological father
of Paityn Alexa Crooks and granted parenting time with her.7 Because the
parentage action in Clermont County Juvenile Court has concluded, the stay of

2 See "Defendant Gary D. Otten's Confession of Judgment," attached as Exhibit B to Exhibit A to Mr.
Otten's Memorandum of Law in Support of Magistrate's Decision to Stay Adoption Petition, filed in the
^robate case on October 12, 2007.

See "Motion for Continuance," attached as Exhibit E to Mr. Otten's Memorandum of Law in Support of
Magistrate's Decision to Stay Adoption Petition, filed in the probate case on October 12, 2007.

See "Petition for Adoption of Minor," filed in the probate case on April 20, 2007.
See "Petitiori for Adoption of Minor," filed in the probate case on April 20, 2007.

° See Entry Staying Adoption, dated 6/6/07; Magistrate's Order, dateci 9/25I07; and Entry Sustaining
Magistrate's Decision, dated 11/7/07.
' See "Entry on Objections," and "Magistrate's Amended Decision," attached to Mr. Otten's "Amended
Motion to Dismiss Petition for Adoption," filed in the probate case on May 22, 2008.



the adoption proceeding is lifted and Mr. Otten's motion to dismiss the petition for
adoption is ripe for decision.

Il. CONCLUSIONS OF LAW

1 In re Adoption of Pushcar

The syllabus of In re Ado^tion of Pushcar, (2006) 110 Ohio St. 332 states:

"When an issue concerning parenting of a minor is pending in the juvenile court, a

probate court must refrain from proceeding with the adoption of that child."

2. RC 3107.01(H): definition of "putative father"

Under RC 3107.01(H), a " 'putative father' means a man, including one under

age eighteen, who may be a child's father and to whom all of the following apply:

(1) He is not married to the child's mother at the time of the child's
conception or birth;

(2) He has not adopted the child;
(3) He has not been determined, prior to the date a petitiori to adopt the

child is filed, to have a parent and child relationship with the child by a
court proceeding pursuant to sections 3111.01 to 3111.18 of the
Revised Code, a court proceeding in another state, an administrative
agency proceeding pursuant to sections 3111.38 to 3111.54 of the
Revised Code, or an administrative agency proceeding in another
state;

(4) He has not acknowledged paternity of the child pursuant to sections
3111.21 to 3111.35 of the Revised Code."

3. f C 310 7.07 c3): When 'putative fathers",need not consr,nt to an adoptian;

RC 3107.07(B)(1) provides that consent to an adoption is not required of a "putative

father" if he fails to registers as the minor's putative father with the putative father

registry not later than 30 days after the minor's birth.

l^P o



4. RC 3107.06(B): When "fathers" must consent:

RC 3107.06(B) provides that, unless consent is not required under RC 3107.07,

the consent of the father of the minor is required if any of the following apply:

(1) The minor was conceived or born while the father was married to the mother:
(2) The minor is his child by adoption;
(3) Prior to the date the petition was fi(ed, it was determined by a court
proceeding pursuant to sections 3111.01 to 3111.18 of the Revised Code, a
court proceeding in another state, an administrative proceeding pursuant to
sections 3111.38 to 3111.54 of the Revised Code, or an administrative
proceeding in another state that he has a parent and child relationship with the
minor;
(4) He acknowledged paternity of the child and that acknowledgment has
become final pursuant to section 2151.232, 3111.25, or 3111.821 of the Revised
Code.

III. DISCUSSION

The issue before the Court is whether Mr. Otten's status is that of a"putative

father" under RC 3107.01(H), or a "father" under RC 3107.06(B). If he is a "putative

father," then pursuant to RC 3107,07(B)(1), his consent to the adoption would not be

required because he failed to timely register with the putative father registry. If he is a

"father," then pursuant to RC 3107.06(B), his consent to the adoption is required.

Mr. Otten was not married to the minor's mother at the time of the minor's

conception or birth; has not adopted the minor; was not judicially determined to be the

minor's father prior to the date the petition to adopt was filed; and has not

acknowledged paternity pursuant to RC 3111.21, et seq. Therefore, under strict

application of RC 3107.01(H), and not considering the Ohio Supreme Court's decision

in In re Adoption of Pushcar, (2006) 110 Ohio St. 332, Mr. Otten would qualify as a

"putative father." Further, given that he did not timely register with the putative father

registry, his consent to the adoption would not be required under RC 3107.07(B)(1),

4
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However, under the holding of In re Adoption of Pushcar, the Court finds that

other factors must be considered before determining whether Mr. Otten is a"putative

father" whose consent to the adoption is not required, or a "father" whose consent to the

adoption is required.

In the syllabus of In re Adoption of Pushcar, (2006) 110 Ohio St. 332, the Ohio

Supreme Court held that: "When an issue concerning parenting of a minor is pending in

the juvenile court, a probate court must refrain from proceeding with the adoption of that

child." Under the plain language of this holding, given that Mr. Otten's paternity action

was pending in juvenile court at the time that the petition for adoption was filed, this

Court was required to refrain from proceeding with the adoption petition until the

paternity determination was made.8 Further, unless this Court were to find that the stay

required in Pushcar has no meaning, then we would be required to give effect to the

paternity determination made by the juvenile court.

The petitioner disagrees with this approach. The petitioner argues that, given

that paternity was not established prior to the filing of the adoption petition, Mr. Otten

constitutes a"putative father," pursuant to RC 3107.01(H), whose consent to the

adoption is not required as a matter of law under RC 3107.07(B)(1) because he failed to

timely register with the putative father registry.9

The petitioner further argues that Pushcar is not applicable to this adoption

proceeding as this proceeding involves an allegation that Mr. Otten's consent is not

required under RC 3107.07(B) because he is a putative father who failed to tiriiely

eln fact, this Court stayed the adoption petition pending the outcome of the parentage action in Clermont
County Juvenile Court. See Entry Staying Adoption, dated 6/6/07; Magistrate's Order, dated 9125107; and
Entry Sustaining Magistrate's Decisiori, dated 11/7/07.
e See Petitioner's Memorandum in Opposition to the Amended Motion to Dismiss, filed May 30, 2008, at
1.



register, while Pushcar involved an allegation that the consent of the father was not

required pursuant to RC 3107.07(A) based upon his failure to communicate with the

child for the one year period.10 The petitioner also argues that two appellate court

cases that distinguish Pushcar support his position, namely In re Adoption of Joshua Tai

T. (Ohio Appellate 6 Dist 2008) 2008 WL 2315901, and In re T.N.W. (Ohio App. 8 Dist.

2008) 2008 WL 660534.11

Mr. Otten, on the other hand, asserts that Pushcar is the keystone to the instant

case.'Z He argues that the two appellate cases cited by the petitioner are not relevant

because they deal with custody proceedings where determination of paternity is not

involved.13 He asserts that, to argue that Pushcar mandates that when a parentage

action is pending in juvenile court, the probate court has to wait until the juvenile court

determines parentage, but when that determination is made, the probate court does riot

have to recognize the juvenile court's determination of paternity "renders Pushcar

meaningless and absolutely makes no sense."" He argues that such an interpretation

would rnean that Pushcar mandates that we "burn the court's time," given that the

juvenile court determination of paternity "doesn't matter anyway."75

Though the adoption petition in Pushcar was filed under RC 3107.07(A), for the

reasons discussed below, this Court finds that Pushcar's holding applies to the instant

case.

10 See Petitioner's Objection to Decision of Magistrate Dismissing Petition for Adoption, filed July 25,
2008, at 2-3.
" See Petitioner's Supplemental Memorandum in Support of Petitioner's Objection to Decision of
Magistrate, filed July 30, 2008.

See l7anscript of Hearing of August 15, 2008 at 21.
" See Transcript of Hearing of August 15, 2008 al 18.
1 ' Sec I rariscript of Hearing of August 1i?, 2008 at 18-19.
5 See Transcript of Hearing of August 15, 2008 at 22.



The holding in Pushcar is broad, and nowhere in the decision does the Court limit its

holding to cases where the petitioner alleges that the father's consent is not required

under RC 3107.07(A). The petitioner's counsel acknowledged as much. At the hearing,

the Court asked petitioner's counsel if Pushcar states that there is a distinction between

(A) and (B) cases, and petitioner's counsel responded "I don't think they even

addressed the issue,"16

In addition, in both Pushcar and the instant case, the individuals contesting the

adoption met the statutory definition of "putative father" at the time the respective

adoption petition was filed. In Pushcar, the Supreme Court found that the petitioner did

not carry his burden of establishing paternity." This means that the man contesting the

adoption necessarily held the status of a "putative father" because, had the petitioner

carried his burden, the Supreme Court undoubtedly would have found that the man was

the "father," and there would have been no reason to stay the paternity proceedings in

juvenile court. ,

The petitioner's counsel acknowledged that the nian contesting the adoption in

Pushcar was in fact a "putative father." The Court asked petitioner's counsel: "in

Pushcar you had a putative father, too, right?" The petitioner's counsel responded

"Yes, you did," and "Exactly right."'a In addition, at the hearing, the Court commented

that, in Pushcar, there was no determination that the man contesting the adoption was

the father, that this is the whole reason for Pushcar, and that the Supreme Court waited

for the juvenile court to step in. Petitioner's counsel responded, "Exactly.""

^ See Transcript of Hearing of August 16, 2008 at 6.
See Pushcar 110 Ohio St. 332 at 335.

18 See Transcript of August 15, 2008 Hearing at 4.
t3 See Transcript of August 15, 2008 hearing at 33.
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The Court finds that the fact that the man who contested the adoption in Pushcar

constitutes a"putative father" under the statute is of importance. It means that the

Supreme Court did not strictly construe the statutory requirement that, to be considered

a "father" under RC 3107,06(B)(3), paternity must have been established prior to the

date the adoption petition was filed.

This is apparent because, despite the fact that the paternity action was pending in

Pushcar when the adoption petition was filed, and thus, paternity was not established

prior to the filing of the adoption petition, the Supreme Court did not find that it was too

late for the paternity action to render the man contesting the adoption a"father" under

RC 3107.06(B)(3), If the Supreme Court had strictly construed the statute, given that

paternity was not established prior to the filing of the adoption petition, the man

contesting the adoption would not have been afforded the opportunity to be proven to

be a"father" under RC 3107.06(B)(3). Instead of denying the man the ability to be

established as the father under RC 3107.06(B)(3), the Supreme Court found that the

probate court should have refrained from proceeding with the adoption until the juvenile

court adjudicated the paterriity matter. See Pushcar 110 Ohio St. 332 at 335.

A similar result occurred in the prior Ohio Supreme Court case of In re Adoption of

Sunderhaus, which is factually similar to Pushcar and which Pushcar cited. In both

cases, a paternity action was pending at the time of the filing of the adoption petition,

but paternity had not yet been established. In Sunderhaus, in a footnote, the Supreme

Court stated, "the paternity action was instituted prior to the filing of the petition for

adoption and parentage of appellee was established prior to the date that the petition for

adoption was granted by the probate court Accordingly, any reference to the statutory
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provisions governing the rights of the putative father of the minor is unnecessary." See

In re Adoption of Sunderhaus (1992) 63 Ohio St.3d 127, 128, footnote 1.

Therefore, in both Pushcar and Sunderhaus, the Ohio Supreme Court allowed for

recognition of a man's status as "father" even though the judicial determination of

paternity was not made prior to the date the petition for adoption was filed.

The only real difference between Pushcar and our case is the petitioner's allegation

in the adoption petition. In Pushcar, the petitioner alleged that the biological father held

the status of father and that his consent was not necessary under RC 3107.07(A). In

our case, the adoption petition itself does not actually make any allegation regarding Mr.

Often. In subsequent pleadings, the petitioner alleges that the consent of Mr. Often is

not necessary under RC 3107.07(6) because he is a putative father who failed to timely

register with the putative father registry.

If this Court interpreted Pushcar to be inapplicable to the instant case, it would mean

that the status of a biological father, whose paternity action is pending when an

adoption petition is filed, can be changed from "putative father" to "father' only if the

petitioner alleges that the man is the "father," but does not apply to similar cases where

the petitioner instead alleges that the man is the "putative father." In other words, it

would mean that a paternity action that is pending when the adoption petition was filed

would only have bearing in the former case, not the latter.

This Court finds that the Supreme Court in Pushcar did not intend such an

inequitable result, especially in a case like the instant one, where the minor's mother,

Ms. Crooks, delayed the paternity action in juvenile court by requesting a continuance,

where she subsequently got married less than three weeks after the scheduled hearing
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date in juvenile court, and where her new husband one week later filed an adoption

petition prior to the juvenile court's adjudication of the pending paternity action. If Ms.

Crooks had not filed for a continuance of the parentage action, and had that hearing

taken place as originally scheduled on March 26, 2007, the juvenile court would have

had the ability to have adjudicated Mr. Often to have a parent and child relationship with

the minor prior to the date that the petition to adopt the minor was filed; i.e. April 20,

2007. If the judicial determination of parentage had so been made, Mr. Otten would

have undeniably constituted a"father' under RC 3107.06(B). Ms. Crooks' filing of the

continuance, which resulted in the subsequent delay of the paternity action, was likely

the factor that caused Mr. Otten's judicial determination of paternity to occur after the

date the adoption petition was filed,

Moreover, Ms. Crooks even acknowledged Mr: Otfen's status as biological father

prior to the petitiorrer's frling of the adoption petition. Prior to the adoption petition, Ms.

Crooks filed a complaint to determine parentage in juvenile court that alleges that Mr.

Otten is the biological father of the minor, that no other man is presumed to be the

father, and that requests the juvenile court to declare him to be the father.

Finally, the Court finds that the cases the petitioner cites as supporting his position

are not relevant to the question of whether Pushcar applies to the instant case. Those

cases are !n re Adoption of Joshua Tai T. (Ohio App 6 Dist. 2008) 2008 WL 2315901

and In re T.N.W. (Ohio App. 8 Dist, 2008) 2008 WL 660534. In neither case was a

paternity action pending when the adoption petition was filed, and neither case

addresses whether Pushcar applies to RC 3107.07(8) cases. Instead, they deal with a

mother and maternal grandmother who argued that, under Pushcar, the probate court
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was required to stay an adoption proceeding because custody proceedings were

pending in juvenile court. The respective courts rightfully found Pushcar to be

inapplicable, given that the issue of paternity was not pending in juvenile court at the

time the petition for adoption was filed in probate court.

For the foregoing reasons, the Court finds that Pushcar applies to the instant case;

that under Pushcar, this Court was required to refrain from proceeding with the adoption

petition until the Clermont County Juvenile Court's adjudication of the parentage action;

that this Court should give effect to the Clermont County Juvenile Court's determination

of the existence of a parent-child relationship; and that given said determination of

paternity, Mr. Otten's status is that of "father."

Under RC 3107.06, Mr. Oiten's consent to the adoption is necessary, unless his

consent is not required under RC 3107.07. RC 3107.07(A) applies to parents, and thus,

to Mr. Otten, given the Court's determination that he is the minor's "father." Under

3107.07(A), the consent of a parent to an adoption is not required if the parent failed

without justifiable cause to communicate with the minor or to provide for the

maintenance and support of the minor for a period of one year, which period, under

Pushcar, does not begin to run until the judicial ascertainment of paternity. See In re

Adoption of Pushcar, (2006) 110 Ohio St. 332, 334-335, citing !n re Adoption of

Sunderhaus (1992) 63 Ohio St.3d 127, 130.

On May 18, 2008, the Clermont County Juvenile Court entered a judgment finding

that Gary Otten is the biological father of Paityn Alexa Crooks and granted parenting

time with her. May 18, 2008 is therefore the date of judicial ascertainment of paternity,
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and thus the date that begins the running of the one-year period. Less than one-year

had passed since that date,

The Court finds that, under RC 3107.06, Mr. Otten is a°father" whose consent to the

adoption is required. The Court further finds that the exception to the consent

requirement under RC 3107.07(A) has not, and cannot, be established at this point,

given that the requisite one-year period has not yet run.

IV. CONCLUSION

For the foregoing reasons, the Court sustains the magistrate's decision and

overrules the Objections. The Court finds that Mr. Otten's consent to the adoption is

required and that he does not consent. The Court hereby dismisses the petition for

adoption.

IT IS SO ORDERED.

cc: Michael Voorhees, Esq.
J. Stephen Cox, Esq.
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