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IN THE SUPREME COURT OF OHIO
The Qffice of the Ohio Consumers’ Case No. 09-1547
Counsel,

)
)
)
Appellant, )
) Appeal from the Public
V. } Utilities Commission of Ohto
} Case Nos. 07-1080-GA-AIR
The Public Utilities Commission ) and 07-1081-GA-ALT
of Ohio, )
)
)

Appellec.

MEMORANDUM IN OPPOSITION
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

“Efficiency and economy imply employment of the right instrument and material as well

as their right use in the right manner.” Justice Louis Brandeis'

I. INTRODUCTION

On October 6, 2009, Vectren Energy Delivery of Ohto (“Vectren™) and the Public
Ulility Commission ol Ohio (“PUCO”) filed a Joint Motion for Procedural Stay” asking

the Courl to hold this case in abeyance pending a decision in two other appeals related to

'St Louis & O. R.Co. v, U.S. (1929), 279 U.S. 401, 517, 49 5.Ct. 384, 73 L.Ed. 798
(Brandeis, J. dissent).

 This was followed by a Corrected Joint Motion for Procedural Stay filed on October 8,
2009. Under S.Ct.Prac.R.VII{7), the time for filing a responsive document begins to run
when the revised document is filed. Tlence, OCC’s Memorandum opposing the
Corrected Joint Motion, complies with the ten day response period found in S.Ct.Prac.R.
XIV(4)B).



the public utilities Duke and Dominion.” A decision in the appeals related to Duke and
Dominion has not been released. However, bricfing in those appeals has coneluded and
oral arguments werc recently made to this Court.*

Vectren and the PUCO argue that the Court’s decision in these appeals, “may be
dispositive of the issucs raised in this | Vectren’s] appeal.” According to them, granting
the Joint Motion will “serve the interests of judicial cconomy, promote the most efficient
use of the Coourt’s and parties resources, and will eliminate the need to burden the Court
with additional and repetitive pleadings.” Their request fo additionally delay the Vectren
appeal comes on the heels of the PUCO already unnccessarily delaying QCC’s appeal by
not issuing a substantive Entry on Rehearing for five months.”

While OCC would agree that the mstant case focuses on the two issues raised n
the Duke and Dominion cases, the straight fixed variable rate design and nofice, it would
be premature to conclude that the Court’s decision in these cases “may be dispositive of

the issues raised in this appeal.” 1t also may not be dispositive of the issues raised in this

3 The Duke Rate Case was appealed, with the appeal being filed on September 16, 2008,
and docketed as S. Ct. Case No. 08-1837. The Dominion Rate Case was also appealed,
with the appeal being filed on February 11, 2009 and docketed as 8.Ct. Case No. 09-314.

' Those cases, though separately briefed, were consolidated by the Court on Scptember 2,
2009, and oral arguments heard on those appeals on September 16, 2009.

5 OCC filed its Application for Rehearing in this case on February 6, 2009. (R. 118).
Veetren filed 2 Memorandum Contra on February 13, 2009. (R.120). The PUCO granted
rehearing for the general purpose of “further considering” the matters which were raised
by OCC in its Application for Rehearing on March 4, 2009. (R.123). (Appx. 000098).
Notably, even though the PUCO ostensibly was “further considering” OCC’s Application
requesting rehearing on the straight fixed variable rate design and notice in the Vectren
case, the OCC appeals related to Duke and Dominion were already filed and progressing
at the Supreme Court. The Commission failed to issuc an Entry on Rehearing until
August 26, 2009. (R.124).



appeal. Ultimately that is the decision of this Court, a decision that can only be made
with all the facts and legal arguments of this appeal before it.

OCC opposes the Joint Motion because it prevents the Court from having, on a
timely basis, the distinct {acts and legal arguments of this appeal before it and prevents
Ohio consumers from having a timely resolution of the matter. It will only serve lo delay
the Court’s consideration of these important issues. Morcover, there are sufficient factual
and legal differences from the other pending appeals for this Court to consider and thus, it
should reject the Joint Motion for Procedural Stay and pemmit the briefing to proceed.
This will ensure that Vectren’s residential customers can have their full and fair day in

court, and an opportunity to present their case on the merits germanc to their appeal.

IL ARGUMENT

A. Although This Appeal Presents Suificiency Of Notice Issues Under
R.C. 49092.18 And 4909.19, Just As Do The Appeals Related To Duke
And Dominion, There Are Specific Factual Differences In This Case
That Warrant Separate And Immediate Consideration.

The Court’s decision in the appcals related to Duke and Dominion, where the
PUCO adopted a straight fixed variable rate design, may in large respect influence the
outcome of this appeal, as this appeal is not dissimilar with respect to the PUCO’s crrors
in adopting straight fixed variable rate design. Were the Court to determine that the
PUCO erred in adopting the straight fixed variable rate design in those appeals, il could
appropriately hold that its ruling there controls the straight fixed vaniable rate design
1ssue in this case.

However, the notice issues presented by this appeal present a series of facts and at

least one legal claim (due process violation) that is different in certain respects from those



facts and legal claims associated with the notices in the cases related to Duke and
Dominion. The Court should be aware of these facts and the varying legal claim. While
OCC believes the Court should ultimately find notice deficient under R.C. 4909.18
(Appx. 000001) and 4909.19 (Appx. 000003) here and in the other pending appeals, the
factual differences and legal claim should be examined and may bear upon the ultimate
findings of the Court.

In the Duke case, the company’s notice to customers described a decoupling
mechanism, but did not specifically mention straight-fixed variable rate design.’
Likewise, becanse Dominion did not apply for the straight-fixed variable rate design, 1ts
notice to customers did not mention the straight-fixed variable rate design at all.’” In this
case, however, where Vectren did proposc a straight-fixed variable rate design in its
application, it failed to fully disclose the substance and prayer of its proposal in the
published notice to customers.®

Vectren proposed in its application to implement the straight fixed variable rate
design in a staged process. The first stage (Stage 1) was to go into cffect on the effective
date of rates ordered by the PUCO.” Under Stage 1, Vectren proposed seasonal customer

charges with a $10.00 monthly customer charge during the summer months and a $16.75

6 g (1. Case No. 08-1837, Schedule S-3(June 18, 2007). (Appx. 000008).
7 §.C1L Casc No. 09-314, Schedule S-3(July 30, 2007). {Appx. 000019).

B In the Matter of the Application of VEDQ Energy Delivery of Ohio, Ine. for Authority to
Amend its Filed Tariffs to Increase the Rates and Charges for Gas Services and Related
Matters, Case No. 07-1080-GA-AIR, Schedule S-3 {Nov. 20, 2007}R. 118).(Appx.
000022).

? R. 19 (Testimony of Vectren Witness Ulrey at 5-7). (Appx. 000037).



monthly customer charge during the winter months. ' The volumetric rate proposed
($0.11937 per CcF of the first 50 Cef, $0.10397 per Cef for all Cef over 50 Cef) was a
rate less than the then pre-existing volumetric rates for residential distribution service. "'

The second stage (Stage 2) proposed in the Application was 1o be implemented on
November 1, 2010, Undcr the Stage 2 rates the customer charge increases and the
volumtetric rates decrease.’”” Then in its next rate case, VEDO testified it would propose
the same approach again with the entire proposed base revenue increase reflected in
increased customer charges, and again followed by a Stage 2 rate change one or two
years thereafter. M

The newspaper notice alerted customers to the fact that they could file, pursuant
to R.C. 4909.19, an objection to Vectren’s proposed application and could allege that
such application contains proposals that are unjust and discriminatory or unreasonable.
This language, however, was not “prominently displayed” as required by R.C.
4909.18(E). Rather it is one sentence in the fourth paragraph of the preamble to the rates,
conveyed in type that is no different in size or font than any of the other statements.

Also in the preamble to the rate schedules, Vectren soummarily stated that
“[ A]dditionally, VEDO proposes changes to the rate design of Rate 310 (Residential
Sales Scrvice) and Rate 315 (Residential Transportation Service) that initiate a gradual

transition to a straight fixed variable rate for distribution service.” In the rate schedules

R 13 (Schedule E-1B, Sheet No. 10, Rate 310 Residential Sales Service; Sheet 11,
Rate 315 Residential Transportation Service, Stage 1 Rates).

U 1d.
12 R. 19 (Testimony of Vectren Witncss Ulrey at 6).
P 1d.
YR, 19 (Testimony of Vectren Witness Ulrey at 6).



presented in the notice VEDO conveyed the changes in residential sales and residential
transportation customer charges showing the same “Stage 17 proposed customer charges
and volumetric rates as contained in its application. However, it did not identify these
changes as “Stage 17 rales, but presented them to Vectren’s customers as the complete
proposal of Vectren.

What is more nolable than what was said was what was not said -- the notice did
not include any explanation of what “straight fixed variable rate for distribution service”
meant. Nowhere in the notice was the “gradual transition” defined. Indeed, a customer
reading the notice would not be able to discern that the rates equaled anything but
Vectren's entire rate proposal. Missing from the notice were the actual “Stage 2 rates”
contained in Vectren’s application, and the date at which the Stage 2 rates were proposed
lo go in effect. In fact, “Stage 2 rates” were not even mentioned in the Notice, and
customers would not have known that the customer charge and volumetric rates m the
notice were a “Stage 17 proposal, with “Stage 2”7 yet to come. And yet Veetren sought
approval of Stage 2 rates, and the PUCO approved Stage 2 ratcs for customers,
implementing a full SFV rate design starting on February 22, 2010.

Like Duke and Dominion, Vectren failed to convey the substance and prayer of its
proposal 1o customers in its statutorily mandated notice, under R.C. 4909.18 and 4909.19.
Customers did not receive notice of the rate design change here, similar to the customers

in Commitiee against MRT v. Pub. Util. Comm.” and Ohio Assn. of Realtors v. Pub. Util.

SCommittee against MRT v. Pub. Util. Comm. (1977), 52 Ohio $t.2d 231,6 0. 0. 3d
475,371 N.E.2d 547,



Comm.'® who did not receive notice of the reasonable substance of the utility’s rate
proposals. Although here Vectren attempted to provide notice, its notice was so deficient
that it equated to no notice of Stage 2 rates. Customers werc not notified of the stages of
the straight fixed variable rate design, nor was the concept of the rate design explamed to
them. Morcover, any reference 1o a siraight fixed variable rate and transitioning to a total
straight fixed variable rate design would not have been understandable -- 1t dad not
convey to customers whal would happen fo their customer charge and usage rates in the
next stage. It did not even convey that what customers saw in the notice was only “Stage
1.” Tt was not sulTicient notice to alert customers of the essential nature and quality of
Vectren'’s proposal.

The PUCO, however, despite the inadequate notice, approved Stage 2 rates for
Vectren’s customers and instead of adopting Vectren’s staged proposal, imposed a
complete straight fixed variablc rate design on customers starting February 22, 2010. H
As a result, instead of being phased in over five to seven years -- covering two separale
rate cases -- the straight {ixed variable rate design was imposed on customers in the same
case over a two-year period.

The PUCO was wrong in approving Stage 2 rates when the jurisdictional notice
requirements of R.C. 4909.19 were not met. The Court should find the notice deficient
under these statutes, just as it should find notice 1s deficient in the appeals related to Duke

and Dominon. Bul the Court should examine the facts now and not make customers wait

" Ohio Assa. of Realtors v. Pub. Util. Comm. 60 Ohio St.2d 172, 14 0.0.3d 409, 398
N.E.2d 784.

""R. 114 at 15,



for more delay on top of the delay already caused by the PUCO holding a decision on

rehearing for five months.

B. OCC Intends To Argue That Veetren’s Inadequate Notice To
Customers Violates The Customers’ Due Process Rights, A Claim
That Was Not Made In The Appeals Related To Duke And Dominion.

In addition to the factual differences related to notice discussed above, this appeal
presents unique arguments that the inadequate notice caused customers to be deprived of
their procedural due process rights. OCC intends to argue that customers of the utility
have a recognizable and protected property interest, created by statute, rules, or
understandin g,s,m in the benefits associated with demand-side management that will be
undermined by the straight fixed variable rate structure. Customers of Vectren have
participated in conscrvation programs, lﬁaking investment decisions bascd on the pay-
back period -- the time it takes to recover the capital spent on the imvestment in the
energy efficient technology. Past conservation efforts were made, based on the then
current rate design of Vectren, featuring a lower fixed customer charge coupled with a
higher volamctric charge.

A change to the straight fixed variable rate design, however, will extend the
payback period of all energy efficiency investments (past and future) because a greater
portion of the bill will be collected in the fixed charge and a smaller portion in the

. . 19 . . .. .
volumeltric portion. " Customers who made conservation investment decisions in the past

The property interest of customers has been created in part by R.C. 4905.70 and
4929.02(A)4).{Appx. 000005, 000006).

" See R, 63 at 21 (Testimony of OCC Witness Novak).



in good faith and in reliance upon the regulatory rate design in place, will find their
payback period cxtended and the benefits of reduced consumption minimized under a
complete straight fixed variable rate design.

These are property rights akin to those recognized by the courts as being protected
by the due process clause of the U.S. and Ohio Constitutions. This property interest can
only be diminished if customers have been provided notice and opportunity to be heard
on the straight fixed variable rate design proposal. This opportunity for customers to act
or to be heard never occurred here because Vectren fuiled to give adequate legal notice to
customers of its switch to a straight fixed variable rate design and the speciflic impact that
rate would have on customer charges and volumetric rates.

While Joint Movants may assume, sight unseen, thgt OCC’s arguments on due
process arc “sl.‘m(:im,ls,”2 U OCC has nonetheless preserved its rights to be heard on this
issue by filing its notice of appeal and including this issuc in its notice. The due process
claims made in this appeal make it imperative for the Court to permit OCC to present its
case before this Court through the normal bricfing process. These are claims that are not
found in the appeals relaled to Duke and Domimon. These legal claims warrant their

own due consideration.

C. If The Court Stays The Procedural Schedule, It Must Also Stay
Implementation Of The Straight Fixed Variable Rate Design.

If the Courl determines it is appropriate to grant the Motion for Procedurat Stay,

the Courl should stay as well the implementation of Stage 2 of the straight (ixed variable

OCorrected Joint Motion for Procedural Stay and Memorandum in Support at 1, footnote
2 (Oct. 8, 2009).

9



rate design, as OCC has requested in its October §, 2009 motion for stay. The stay will
protect customers from further harm by any additional delay cansed by staying the
briefing in this case, pending the outcome of the Duke and Dominion appeals.

As explained in detail in OCC’s Motion for Stay of Execution, the Court should
stay the implementation of Stage 2 rates, which are currently sct to go into effect on
February 22, 2010, A stay will prevent further injury to customers by maintaining the
current Stage 1 rate structure, instead of going to a complete straight fixed varable rate
design, with no volumetric rate and a fixed anavoidable monthly customer charge of
$18.37. OCC incorporates herein the arguments raised in its Motion lo Stay ftled with
the Court on October &, 20092

Absent a stay of the Stage 2 rates but with a stay of the briefing schedule
requested by the PUCO and Vectren, it is all the more likely there will be no decision in
this case before the unreasonable and unlawful Stage 2 ratc structure 1s imposed on
customers in February 2010, Staying the bricting, as requested by the PUCO and
Vectren, will only delay further any decision in this case, increasing the likelihood that
customers will suffer irreparable harm. Accordingly, once customers begin to pay rates
under the straight fixed variable rate design of Stage 2, harm occurs, and that harm 1s
irreparable. Until the disputed issucs in this case have been sufficiently considered and
until Vectren’s customers arc given their due process right to be heard on these issues in a
timely matter, the Court should stay the implementation of the Stage 2 Residential tariffs.

Therefore, if the Court should grant the Motion for Procedural Stay, OCC asks

that, instcad of permitting the Stage 2 tariffs to go into effect on February 22, 2010, as

2'\otion for Stay of Execution (October 8, 2009).(Appx. 000056)(excluding
attachments).



proposed and approved by the PUCO, the Court should rule that the Stage 1 tariffs will
remain in effect until the final adjudication of this matter. This is what OCC has

requested in its Motion to Stay Execution, filed October 8, 2009.

Hi. CONCLUSION

The Court should deny the Motion for Procedural Stay. Granting the Joint
Motion for Procedural Stay in this case would only serve to further the unnecessary delay
of these alrcady ripe proceedings. Under the Joint Motion to Stay the briefing of the
appeal, residential customers would be forced to await a ruling in the appeals related to
Duke and Dominion, a ruling that may not even be controlling as to the [indings in this
appeal. Then arguments will begin anew as to whether or not the holdings should
control, perhaps then requiring briefing to begin at that date. This will {urther delay a
decision on the merits of this case. That delay can be avoided if the parties proceed to
brief these issues consistent with the current briefing schedule.

Moreover, parties should have an opportunity to argue the merits of this particular
case, with its unique facts and varied legal claims. This Court should not require OCC to
sacrifice its day in court on the altar of judicial economy. By maintaining the cutrent
briefing schedule, the Court will then be placed in a position that it could definitively
determine whether its holdings in Duke and Dominion are controlling over this appeal.
Therefore, the Court should deny the Joint Motion for Procedural Stay to avoid more
unnecessary delay in this case.

Finally, if this Court determines that the briefing should be stayed, pending the
outcome of the appeals related to Duke and Domimion, OCC urges the Court to grant a

stay, as well, of the Stage 2 rates. If Stage 2 rates are stayed, the delay caused by stayimg

i1



the briefing will be nunimized as customers will not have to await a court ruling, while

paying Stage 2 rates.
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Lawriter - ORC - 4909.18 Application to establish or change rate. Page | of 2

4909.18 Application to establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification, charge, or rental, or to
modify, amend, change, Increase, or reduce any existing rate, joint rate, tcll, classification, charge, or
rental, or any regulation or practice affecting the same, shall file a written application with the public
utilitles cornmission. Except for actions under section 4909.16 of the Revised Cade, no public utility
may issue the notice of intent to file an application pursuant to division {8) of section 4509.43 of the
Revised Code to increase any existing rate, joint rate, toll, classification, charge, or rental, until a final
order under this section has been issued by the commission on any pending prior application to
increase the same rate, joint rate, toll, classification, charge, or rental or until two hundred seventy-
five days after filing such application, whichever is sooner. Such application shall be verified by the
president or a vice-president and the secretary or treasurer of the applicant. Such application shall
contain a schedule of the existing rate, joint rate, toll, classification, charge, or rental, or regulation ar
practice affecting the same, a schedule of the medification amendment, change, increase, or reduction
sought to be established, and a statement of the facts and grounds upon which such application is
based. If such application propeses a new service or the use of new equipment, or proposes the
establishment or amendment of a regulation, the application shall fully describe the new service or
equipment, or the regulation proposed to be established or amended, and shall explain haw the
proposed service or equipment differs from services or equipment presentiy offered or in use, or how
the regulation proposed to be established or amended differs from requiations presently in effect. The
application shall provide such additional information as the commission may require in its discretion. If
the commission determines that such application is not for an increase in any rate, joint rate, tolf,
classification, charge, or rental, the commission may permit the filing of the schedule proposed in the
application and fix the time when such schedule shall take effect. If it appears to the commission that
the proposals in the application may be unjust or unreasonable, the commission shall set the matter
for hearing and shall give notice of such hearing by sending written notice of the date set for the
hearing to the public utility and publishing notice of the hearing one time in a newspaper of general
circulation in each county in the service area affected by the application. At such hearing, the burden
of proof to show that the proposals in the application are just and reasonable shall be upon the public
utiity. After such hearing, the commission shal, where practicable, issue an appropriate order within
six months from the date the application was filed.

If the commission determines that said application is for an increase in any rate, joint rate, toll,
classification, charge, or rental there shall also, unless otherwise ordered by the commission, be filed

with the application in duplicate the following exhibits:

(AY A report of its proparty used and useful in rendering the service referred to in such application, as
provided in section 4909.05 of the Revised Code;

(B) A complete operating statemant of its last fiscal year, showing in detail all its raceipts, revenues,
and incomes from all sources, all of its operating costs and other expendituras, and any analysis such
public utility deems applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application filed;

() A statement of financial condition surmmarizing assets, liabilities, and net warth;

000001

htim://eodes.ahio. sov/orc/4900 18 1/ 162000



Lawriter - ORC - 4909.18 Application to establish or change rate. Page20f2

{(E) A proposed notice for newspaper publication fully disclesing the substance of the application. The
notice shall prominently state that any person, firm, corporation, or association may file, pursuant to
section 4909.19 of the Revised Code, an objection to such increase which may allege that such
application contains proposals that are unjust and discriminatory or unreasonable. The notice shall
further include the average percentage increase in rate that a representative industrial, commercial,
and residential customer will bear should the increase be granted in full;

(F) Such other information as the commission may require in its discretion.

Effective Date; 01-11-1983
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Lawriter - ORC - 4509.19 Publication - investigation. Page 1 of 2

4909.19 Publication - investigation.

Upon the filing of any application for increase provided for by section 4909.18 of the Revised Code the
public utility shall forthwith publish the substance and prayer of such application, in a form approved
by the pubtic utlities commission, once a week for three consecutive weeks in 4 newspaper published
and in general circulation throughout the territory in which such public utility operates and affected by
the matters referred to in said appiication, and the commission shall at once cause an investigation to
be made of the facts set forth in said application and the exhibits attached thereto, and of the matters
connected therewith. Within a reasonable time as determined by the commission after the filing of
such application, a written report shall be made and filed with the commission, a copy of which shail be
sent by certified mail to the applicant, the mayor of any municipai corporation affected by the
appiication, and to such other persons as the commission deems interested. If no objection to such
report is rmade by any party interested within thirty days after such filing and the mailing of copies
thereof, the commission shall fix a date within ten days for the final hearing upon said application,
giving notice thereof to all parties interested. At such hearing the commission shalt consider the
matters set forth In sald anplication and make such order respecting the prayer thereof as to it seems
just and reasonabie,

I objections are filed with the commission, the commission shall cause a pre-hearing conference 1o be
heid between ali parties, intervenors, and the commission staff in all cases invoiving more than one
hundred thousand customers,

If objections are filed with the commission within thirty days after the filing of such report, the
appilcation shall be promptiy set down for hearing of testimony before the commission or be forthwith
referred to an attorney examiner designated by the commission to take all the testimony with respect
to the application and objections which may be offered by any interested party. The commission shall
also fix the time and place to take testimony giving ten days’ written notice of such time and place to
all parties. The taking of testimeny shall commence on the date fixed in said notice and shall continue
from day to day untit completed. The attorney examiner may, upon good cause shown, grant
continuances for not more than three days, excluding Saturdays, Sundays, and holidays, The
commission may grant continuances for a longer period than three days upon its order for good cause
shown. At any hearing invoiving rates or charges sought to be increased, the burden of proof to show
that the increased rates or charges are just and reasonable shali be on the pubiic uttlity,

When the taking of testimony is completed, a fuli and complete record of such testimony noting all
objections made and exceptions taken by any party or counsel, shall be made, signad by the attorney
axaminer, and filed with the commission, Prior to the formal consideration of the application by the
commission and the rendition of any order respecting the prayer of the appfication, a guorum of the
commission shal consider the recommended opinion and order of the attorney examiner, in an open,
formal, public proceeding in which an overview and explanation is presented orally. Thereafter, the
commission shall make such order respecting the prayer of such application as seems just and
reasonable fo it.

In afl proceedings before the commission in which the taking of testimony is required, except when
heard by the commission, attorney examiners shall be assigned by the commission to take such
testimony and fix the time and place therefor, and such testimony shall be taken in the manner
prescribed in this section. All testimony shall be under cath or affirmation and taken down and
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Lawriter - ORC - 4909.19 Publication - investigation. Page 2 of 2

transcribed by a reporter and made a part of the record in the case. The commission may hear the
testimony or any part thereof in any case without having the same referred to an attorney examiner
and may take additional testimony. Testimony shall be taken and a record made in accordance with
such general rules as the commission prescribes and subject to such special Instructions in any
proceedings as it, by order, directs,

Effective Date: 01-11-1983
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Lawriter - ORC - 4905.70 Energy conservation programs. Page 1 of 1

4905.70 Energy conservation programs.

The public utilities commission shall initiate programs that will promote and encourage conservation of
energy and a reduction in the growth rate of energy consumption, promate ecanomic efficiencies, and
take into account tong-run incremental costs. Notwithstanding sections 4905.31, 4905.33, 4905.35,
and 4909.151 of the Revised Code, the commission shall examine and issue written findings on the
declining hlock rate structure, lifeline rates, long-run incremental pricing, peak load and off-peak
pricing, time of day and seasonal pricing, interruptible load pricing, and single rate pricing where rates
do not vary because of classification of customers or amount of usage. The commission, by a rule
adopted no tater than October 1, 1977, and effective and applicabte no tater than November 1, 1977,
shall require each electric light campany to offer to such of their residential customers whose
residences are primarily heated by electricity the aption of their usage being metered by a demand or
load meter. Under the rule, a customer wha selects such option may be required by the company,
where no such meter is already installed, to pay for such meter and Hs installation. The rule shall
require each company to bill such of its customers who setect such option for those kilowatt hours in
excess of a prescribed number of kilowatt hours per kitowatt of billing demand, at a rate per kilowatt
hour that reflects the fower cost of providing service during off-peak periods.

Effeckive Date: 01-01-2001
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Lawriter - ORC - 4929.02 Policy of state as to natural gas services and goods. Page 1 of 2

4929.02 Policy of state as to natural gas services and
goods.

(A) It is the potlcy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and reasonably priced naturat gas
services and goods;

(2) Promote the availability of unbundled and comparable natural gas services and goods that provide
wholesale and retail consumers with the supplier, price, terms, conditions, and guality options they
elect to meet their respective needs,

(3) Promote diversity of natural gas supplies and suppliers, by giving consumers effective choices over
the selection of those supplies and suppiiers;

(4} Encourage innovation and market access for cost-effective supply- and demand-side natural gas
services and goods;

(5) Encourage cost-effective and efficient access to information regarding the operation of the
distribution systems of natural gas companies in order to promote effective customer choice of natural
gas services and goods;

(6) Recognize the continuing emergence of competitive natural gas markets through the developrment
and implementation of flexible regulatory treatment;

(7) Promote an expeditious transition to the provision of natural gas services and goods in a manner
that achieves effective competition and transactions between willing buyers and willing sellers to
reduce or eliminate the need for regulation of natural gas sarvices and goods under Chapters 4905,
and 4909, of the Revised Code,

(8) Promote effective competition in the provision of natural gas services and ooeds by avoiding
subsidies flowing to or from regulated natural gas services and goods;

(9) Ensure that the risks and rewards of a natural gas company's offering of nonjurisdictional and
exempt services and goods do not affect the rates, prices, terms, or conditicns of nonexempt,
regutated services and goods of a natural gas company and do not affect the financial capability of a
natural gas company to comply with the policy of this state specified in this section;

{10) Facilitate the state’s competitiveness in the giobal economy;

(11) Facilitate additional choices for the supply of natural gas for residential consumers, inchuding
aggregation;

(12) Promote an alignment of natural gas company interests with consumer interest in energy
efficiency and energy conservation.
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fawriter - ORC - 4929.02 Policy of state as to natural gas services and goods. Page 2 of 2

(B} The public utilities commission and the office of the consumers’ counsel shall follow the policy
specified in this section in exercising their respective authorities relative to sections 4929.03 to
4929.30 of the Revised Code,

{C) Nothing in Chapter 4929, of the Revised Code shall be construed to alter the public utHities
commission’s construction or application of division (A){6) of section 4905.03 of the Revised Code.

Effective Date: 06-26-2001; 2008 SB221 07-31-2008
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LEGAL NOTICE

NOTICE OF APPLICATION TO
THE PUBLIC UTILITIES COMMISSION OF OHIO
FOR AN INCREASE IN GAS RATES
TO ALL JURISDICTIONAL CUSTOMERS
AND FOR APPROVAL OF
AN ALTERNATIVE REGULATION PLAN
FOR DUKE ENERGY OHIQ, INC.

TO WHOM IT MAY CONCERN:

Pursuant to the requirements of Section 4909,19 of the Revised Code of Ohio,
Duke Energy Ohio, Inc. (DE-Ohio) hereby gives notice that on July 18, 2007, it filed
with The Public Utilities Commission of Ohio (Commission) an application for anthority
to change its gas rates and charges in incorporated communities and the unincorporated
territory within its service area which includes all or part of Adams, Brown, Buller,
Clinton, Clermont, Hamilton, Highland, Montgomery, and Warren Counties in Ohio.
The Application also contains a request for approval of annually adjusted rate
mechanisms and an Alternative Regulation Plan (Plan). Such Application has been
assigned Case Nos. 07-58%-GA-AIR, 07-590.GA-ALT, and 07-591-GA-AAM by the
Commission. The substance of the application follows.

Each 100 cubic feet of gas (Ccf) under the sales service rate schedules shall be
subject to an adjustment per Cef determined in accordance with the "GAS COST
RECOVERY" provision set forth on Sheet No. 71 of the Company's P.U.C.O0. Gas No.
18 tauiff (gas tariff). The gas cost recovery rate charged under the present and proposed
rate sheets shall be determined in accordance with the provisions of Section 4901:1-14 of
the Ohio Administrative Code. The average expected gas cost rate, used for purposes of
determining the impact on customers who purchase naturs! gas from the Company, is
$0.8883 per Ccf.

Monthly charges computed under the sales serviee and firm transportation rate
schedules described herein shall be adjusted by the interim emergency and temporary
rider, Rider PIPP, Percentage of Income Payment Plan (PIPP) as set forth on Sheet No.
63 of the Company's gas tariff. The current PIPP rider increases monthly charges by
$0.0190 per Ccf. Monthly charges are adjusted for Rider STR, State Tax Rider, as set
forth on Sheet No. 68 of the Company’s gas tariff. The current charges for Rider STR
per Cof are $0.01593 for the first 1,000 Cef, $0.00877 for the next 19,000 Cef; and
$0.00411 for all additional Ccf. The monthly charges shall be further adjusted for Rider
ETR, Ohio Fxcise Tax Liability Rider, as set forth ot Sheet No. 64. The current charge
under Rider ETR, stated in ferms of a specific percent, to be applied to customer bills is
4.89%. Under Rider CCCR, as set forth on Sheet No. 76, all firm customers scrved
pursuant to Rates RS, GS, FT, and RFT shall be assessed a surcharge to enable the
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Company to fully recover all costs which were incurred to supply gas to firm sales
service customers who have elected to switch to gas transportation service. The amount
of this surcharge shall be $0.0039 per Ccf. This rate is currently in effect during the
months of June 2007 through August 2007 and is updated quarterly, concurrent with the
Company’s Gas Cost Recovery filings, to reflect the cost of unneeded capacity, net of
any costs that the Company is able to recover via its mitigation efforts, including, but not
limited to, capacity release transactions.

The following is a description of the proposed changes to the Company’s existing
gas rates.

RESIDENTIAL SERVICE RATE
RATE RS, RESIDENTIAL SERVICE, SHEET NO, 30.14

APPLICABILITY
Applicable to gas service required for residential purposes when supplicd at one point of
delivery where distribution mains are adjacent to the premises to be served.

NET MONTHLY BILL
Computed in accordance with the following charges:

Customer Charge per month $15.00
Plus the applicable charge per month as set

forth on Sheet No. 65, Rider AMRP, _

Sheet No. 88, Rider AU, Advanced Utility Rider, and

Sheet No. 89, Rider 8D, Sales Decoupling Rider.

Plus 2 charge for all Cef delivered at

Yenr 1 $ 0.22796 per Cef
Year 2 $ 0.24714 per Cef
Year 3 and beyond $ 0.26575 per Cef

The average percentage increase in the total bill of customers, under Rate RS in
year 3, including the cost of natural gas, should the increase be granted in full is 10.0%.

GENERAL SERVICE RATE
RATE GS, GENERAL SERVICE, SHEET NO. 32.10
APPLICABILITY
Applicable to gas service required for any purpose by an individual customer at one

presnises when supplied at one point of delivery where distribution mains are adjacent to
the premises to be served.
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NET MONTHLY BILL
Computed in accordance with the following charges:

Customer Charge per Month $40.00
Plus the applicable charge per month as set

forth on Sheet No. 65, Rider AMRP,

Sheet No. 88, Rider AU, Advanced Utility Rider, and

Sheet No. 89, Rider SD), Sales Deconpling Rider.

Plus a charge for all Cef delivered at

Year}
First 1,000 Ccf delivered at $0.19474 per Cef
Next 4,000 Cef delivered at $0.18774 per Cof
Additiony] Cef delivered at $0.18373 per Cof
Year2
First 1,000 Cef delivered at $0.16980 per Cef
Next 4,000 Cef delivered at $0.16280 per Cef
Additional Ccf delivered at : 30.15880 per Cef
Year 3 and beyond
First 1,000 Cof delivered at $0.14560 per Cef
Next 4,000 Cef delivered at $0.13860 per Cef
Additional Cef delivered at $0.13463 per Cef

The average percentage increase in the total bill for customers under Rate GS in
year 3, including the cost of natural gas, should the increase be granted in full is (3.6%).

RESIDENTIAL FIRM
TRANSPORTATION SERVICE RATE

RATE RFT, RESIDENTIAL FIRM TRANSPORTATION SERVICE,
SHEET NO. 33.11

AVAILABILITY

Firm full requirements fransportation service, which is provided from the Company’s city
gate receipt points to the outlet side of Company’s meter, is available to all residential
customers, cxcept those customers whose utility service accounts are past due at the time
customer desires to utilize this service, or whose accouats fall into arreats, as defined in
Rate FRAS, after choosing this service.

NET MONTHLY BILL
Customer Charge per month $15.00
Plus the applicable charge per month as set
forth on Sheet No. 65, Rider AMRP,
Sheet No, 88, Rider AU, Advanced Ulility Rider, and
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Sheet No. 89, Rider SD, Sales Decoupling Rider.

Plus a charge for all Ccf delivered at

Year § $ 0.22796 per Cef
Year 2 $0.24714 per Ccf
Year 3 and beyond $ 0.26575 per Cef

The average percentage increase in the total bill for customers under Rate RFT in
year 3, should the increase be granted in full is 32.3%,

RATE SAC, RETAIL NATURAL GAS SUFPLIER AND AGGREGATOR
CHARGES, SHEET NO. 45,2

AVAILABILITY

These Charges apply to Retail Natural Gas Suppliers and Aggregators providing
Competitive Retail Natural Gas Service to Customers located in the Company's service

lerritory.

TYPES OF CHARGES
General Fees

Registration Fee $145.00
Retail Natural Gas Supplier and Aggregator Financial Evaluation Fee $50.00/Evaluation
Retail Natural Gas Supplier Customer Information List Fee $150.00/List

Governmental Aggregator Eligible Customer List Fee $400.00/List
(hased on zip codes only)

Governmental Aggregator Eligible Customer List Fee $1,200.00/List
{includes best cfforts verification of governmental boundaries)

Returned Check Charge $13.50/Check
Bill Preparation and Request Charges
Consolidated Bill Preparation
Hourly charge for administrative and technical support
to institute program modifications associated with the §75.00/Hour

implementation of consolidated billing on non-standard
rates requested by the Retail Natural Gas Supplier or Aggregator
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Other Bill Preparation Reguesis

Request by Retail Natural Gas Supplier or Aggregator fora
one page Duplicate Bill $0.26/8ill

Fee for Providing Commission Mandated Abandonment Notices
as Bill Messages $0.225/Bill

PURCHASE OF ACCOUNTS RECEIVABLE

The Company will negotiate a discount rate for purchase of supplier accounts
receivable with each individual Retail Natural Gas Supplier or Aggregator, consistent
with the guidelines approved by the Commission.

BILLING TERMS AND CONDITIONS

The billing terms and conditions for the above stated charges shall be in conformance
with those specified in Rate FRAS,

The supplying and billing for service and all conditions applying thereto are subject to
the jurisdiction of the Public Utilities Commission of Chio, and to Company's Scrvice
Regulations currently in effect, as filed with the Public Utilities Commission of Ghio.

INTERRUPTIBLE TRANSPORTATION SERVICE RATE
RATE IT, INTERRUPTIBLE TRANSPORTATION SERVICE, SHEET NO. 51.14

AVAILABILITY

Curtailable natural gas local delivery service available to any customer who: (1) signs a
contract with the Company for service under Rate IT; (2) utilizes a minimum of 10,000
Ccf per month during cach of the seven consecutive billing periods commencing with
customer's Tirst meter reading taken on or after April 1; (3) has arranged for the delivery
of gas into the Company's system, for customer's sole use at one point of delivery where
distribution mains are adjacent to the premises to be served; and (4) has become a
member of a pool under Rate AS and clected inferruptible monthly balancing service
under Rate IMBS.

NET MONTHLY BILL
The Net Monthly Bill is determined as follows:
All gas consumed is billed in units of 100
cubic feet (Cef}.
Administrative Charge per month $595.86

Commodity Charge:
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Company will deliver the arranged-for gas, less shrinkage
; which is equal to the Company's system average unaccounted
for percentage, at a rate of

Yearl $ 0.06072 per Cef
Year2 $ 0.05843 per Cef
Year 3 and beyond $ 0.05620 per Ccf

Phis the throughput charge for the service level selected under Rate IMBS,
Interruptible Monthly Balancing Service.

I;lus, if applicable, all delivered gas shall be subject to an adjustment per Ccf as set
orth on:

Sheet No. 65, Rider AMRP, Accelerated Main Replacement Program.

Sheet No. 88, Rider AU, Advanced Utility Rider.

The customer will be subject to a monthly minimum bill requirement equivalent
to the Administrative Charge shown above, plus the Excise Tax Liability Rider and the
State Tax Rider and in addition, during the seven consecutive billing periods beginning
each April, a 10,000 Cef per month throughput volume minimum.

If customer fails to take delivery of 10,000 Cef per month during the months of
April through October, customer will be charged, in addition to the Administrative
Charge and the charges for the delivered volume and the charges for the detivered
volume and the applicable Excise Tax Liability Rider and State Tax Rider, an amount
equal to the difference between 10,000 Ccf and the delivered volume bilted at Rate G5,
plus all applicable riders.

COMPETITIVE FLEXIBILITY

The Company may, on an individual customer basis, charge a rate lower than that
specified in the "Net Monthly Bill" provision to meet competition from alternative fuels
or other energy sources. The decision to charge a lower rate will be made by the
Company at its sole discretion based on its interpretation of competitive conditions.

The average percentage increase in the total bill for customers under Rate IT in
year 3, should the increase be granted in full is 6.3%.

FIRM TRANSPORTATION SERVICE RATE
RATE ¥T, FIRM TRANSPORTATION SERVICE, SHEET NO. 52.21

AVAILABILITY

Firm full requirements transportation service, which is provided from the Company's cily
gate receipt points to the outlet side of Company's meter used to serve the customer. This
service is available within the Company's entire service territory, and at the customer’s
option, to serve the firm service requirements of interruptible customers in combination
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with service under Rate IT, and to all non-residential customers except for those
customers whose utility service accounts are past due at the time customer desires to
utilize this service, or whose accounts fall into arrears, as defined in Rate FRAS, after
choosing this scrvice. '

NET MONTHLY BILL
The Net Monthly Bill is determined as follows:

Customer Charge per Month $40.00
Plus the applicable charge per month as set

forth on Sheet No. 65, Rider AMRP,

Sheet No, 88, Rider AU, Advanced Utility Rider, and

Sheet No. 89, Rider 8D, Sales Decoupling Rider.,

Plus a charge for all Cef delivered at

Yearl
First 1,000 Ccf delivered at $0.19474 per Cef
Next 4,000 Cef delivered at $0.18774 per Cef
Additionul_Ccf delivered at $0.18373 per Cef
Ycar2
First 1,000 Cef delivered at $0.16980 per Ccf
Next 4,000 Cef delivered at $0.16280 per Ccf
Additional Ccf delivered at $0.15880 per Ccf
Year 3 and beyond
First 1,000 Cef delivered at $0.14560 per Cef
Next 4,000 Cef delivered at ' $0.13860 per Cef
Additional Cef delivered at $0.13463 per Cef

The average percentage increase in the total bill for customers under Rate FT in year 3,
should the increase be granted in full is (12.5)%.

RIDER FOR ACCELERATED MAIN
REPLACEMENT PROGRAM

ACCELERATED MAIN REPLACEMENT PROGRAM RIDER, SHEET NO. 65.6

APPLICABILITY
Applicable to all customers receiving service under the Company’s sales and
transportation rate schedules.

All customers receiving service under Rate RS, Rate RFT, Rate FT, Rate GS, or Rate
DGS shall be assessed a monthly charge, in addition to the Customer Charge or
Administrative Charge component of their applicable rate schedule, that will enable the
Company 1o recover the costs of the Company's cast iron and bare steel main replacement
program and its riser replacement program. Customers receiving service under Rate IT
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and Rate SSIT will be assessed a throughput charge in addition to their commodity
delivery charge for that purpose,

Rider AMRP will be updated annually, in order to reflect the impact on the Company's
revenue requirements of net plant additions as offset by maintenance expense reductions
during the most recent twelve months ended December. Such adjustments to the Rider
will become effective with the first billing cycle of May, and during the first three years
will reflect the allocation of the required revenue increase based on the phased-in revenue
distribution approved in the Company's last rate proceeding. In subsequent years, the
allocation will be made on the basis of the actual base revenues excluding Rider AMRP
revenues by rate class for the just completed calendar year. New allocations will be
contained within the Company’s annual filings.

RATE GSR, GAS SURCREDIT RIDER, SHEET NO. 66

AVAILABILITY

Amended Substitute House Bill No. ¢ (HB9) requires the Company to remove from the
Company’s base rates, the amount of the assessments for the Public Utilities Commission
of Ohio and the Office of Consumers’ Counselor that is attributable to commedity sales
service for those customers that do not purchase that service from the Company. This
rider is applicable to all customers who receive their gas supply from a Competitive Retml
Natural Gas Service (CRNGS) provider.

This rider will remain in effect until such time as the Company establishes new base rates
and this rider is re-calculated.

SURCREDIT AMOUNT
All customers who receive their gas supply from a CRNGS shall have the following
surcredit rate applied to the gas distribution charge renderced by the Company:;

$0.0012479 per 100 cubic {eet

PROPOSED RIDER FOR ADVANCED UTILITY PROGRAM
ADVANCED UTILITY RIDER, SHEET NO. 88.0

APPLICABILITY
Applicable to all customers receiving service under the Company's sales and
transporfation rate schedules,

All customers receiving service under Rate RS, Rate RFT, Rate GGS, Rate FT, Rate DGS,
Rate IT and Rate SSIT shall be assessed a monthly charge in addition to the Customer
Churge component of their applicable rate schedule that will enable the Company to
complete the Utility of the Puture program. Customers receiving service under Rate IT
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and Rate SSIT will be assessed a throughput charge in addition fo their commodity
delivery charge, for that purpose.

Rider AU will be updated annually, in order to reflect the impact on the Company's
revenue requirements of net plant additions as ofiset by operations and maintenance
expense reductions during the most recent twelve months ended December. Such
adjustments to the Rider will become effective with the first billing cycle of May and,
during the first year, will reflect the allocation of the required revenue inerease based on
the revenue distribution approved in the Company's last rate proceeding. In subsequent
years, the allocation will be made on the basis of the actual base revenues excluding
Rider AU revenues by rate class for the just compieted calendar year. New allocations
will be contained within the Company's annual filings.

PROPOSED RIDER FOR SALES DECOUPLING
SALES DECOUPLING RIDER, SHEET NO. 89.0

APPLICABILITY
Applicable to all customers receiving service under the Company's sales and
transportation rate schedules, except Rate IT.

All customers receiving service under Rate RS, Rate RFT, Rate GS, Rate FT, and Rate
DGS shall be assessed a throughput charge in their applicable rate schedule that will
enable the Company to recover the difference between Actual Base Revenues and
Adjusted Order - Granted Base Revenues.

Actual Base Revenues are defined as weather-normalized monthly base revenues for each
rate schedule, prior to Rider SD adjustments.

Adjusted Order-Granted Base Revenues are defined as the monthly base revenues for
cach applicable Rate Schedule as approved by the Commission’s Order in the Company’s
last base rate case, as adjusted to reflect the change in the number of customers from
levels approved in the Order, To reflect the change in the number of customers, Order-
granted base revenuc per customer is multiplied by the net change in number of
customers since the like month during the test year, with the product being added to the
Order-granted base revenues for such month.

TEXT CHANGES IN TARIFF SCHEDULES

In addition to the foregoing proposed chanpes in DE-OChio’s rates and charges,
DE-Ohio proposes certain text changes to its tariff. Such text changes consist oft (1)
changes to its service regulations to state that DE-Ohio assumes responsibility for the
installation, maintenance, repair and replacement of the curb-to-meter service line,
inchiding the riser; (2) text changes to Ruate FRAS ~ Full Requirements Aggregation
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Service, Sheet No. 44; and (3) text changes to Rider EFBS, Enhanced Firm Balancing
Service, Sheet No. 50.

WITHDRAWAL OF TARIFF SCHEDULES

DE-Ohio proposes to withdraw Rider MSR-G — Merper Savings Credit Rider -
(3as, Sheet No. 69 and the Residential Conservation Service Program, Sheet No. 80.

REQUEST FOR APPROVAL OF ANNUAL AUTOMATIC RATE
ADJUSTMENTS AND FOR APPROVAL OF ALTERNATIVE REGULATION
PLAN

DE-Ohio also requests approval of annual automatic rate adjustments and
approval of an Alternative Regulation Plan. Such annual antomatic rate adjustments and
Alternative Regulation Plan consist of the Accelerated Main Replacement Rider, the
Advanced Utility Rider and the Sales Decoupling Rider, as described above,

The above proposed provisions, rates, and charges are subject to changes,
including changes as to amount and form, by The Public Utilities Commisgion of Ohio
following a public hearing on the filed application. Recommendations which differ from
the filed application may be made by the Staff of The Public Utilities Commission of -
Ohio or by intervening parties and may be adopted by the Commission.

Any person, firm, corporation or association may file, pursuant to Section
4909.19 of the Revised Code, an objection to such proposed increased rates by alleging
that such proposals are unjust and discriminatory or unreasonable.

Any person, firm, corporation or association may file a motion to intervene.
Intervenors may obtain copies of the application and other filings made by the Company
by contacting Ms. Dianne Kuhnell at (513) 287-3402, Duke Energy Ohio.

WHEREFORE, since the rates, prices, charges and other provisions in the current
rate schedules do not yield just and reasonable compensation to DE-Ohio for supplying
gas scrvice to the customers to which they are applicable, do not yield & just and
reasonable return to DE-QOhio on the value of the property used for Turnishing gas service
to such customers, and result in the taking of DE-Ohio's property for public use without
compensation and without due process of law, DE-Ohio respectfully prays that your
Honorable Commission:

213628 10
000017




(a) Accept this Application for filing;

(b)  Find that this Application and the attached Schedules filed herewith
and incorporated herein, are in accordance with R.C. 4909.18,
4979.11 and 4929.05, and the Rules of the Commission;

{c}  Approve the Form of Notice in Schedule S-3 filed herewith;

{d)  Find that the current rates, prices and charges for gas service are
unjust, unreasonable and insufficient to vield reasonable
compensation to DE-Ohio for the gas service rendered;

(e) Find that the proposed rates, prices, and charges are just and
reasonable based upon the test period for the twelve months ending
December 31, 2007 and approve such schedules in the form tendered
herewith;

) Find that DE-Ohio is in compliance with R.C. 4905.35; that DE-
Ohio is in substantial compliance with the state policies specified in
R.C. 4929.02; and that DE-Ohio is expected to continue to be in
substantial compliance with the state policies specified in R.C.
4929.02 after the plan is implemented,

{g) Approve DE-Ohio’s requested automatic rate adjustments pursuant
to R.C. 4929.11;

(h)  Approve DE-Ohio’s Alternative Rate Plan and authorize DE-Ohio to
implement its Alternative Rate Plan;

(i) Approve DE-Ohio’s Application for Approval to Change
Accounting Methods consistent with proposed Riders AMRP, AU
and SD, including: (i) capitalizing its investment in service lines and
risers; (ii) deferring costs related to Rider AMRP and Rider AU for
subsequent recovery through the respective riders; and (iii) the
calculated monthly Rider SD amounts for and reconciliation amounts
for later recovery or pass-through to customers; and

4] Fix the date on or after which deliveries made are subject to
the proposed rates.

A copy of the Application, including a copy of the present and proposed rate
sheets, may be inspected by any intercsted party at the office of the Commission, 180
East Broad Street, Columbus, Ohio 43266-0573; or at the business offices of the
Company at 644 Linn Street, Cincinnati, Ohio,

DUKE ENERGY OHIO, INC,
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Schedule 3-3

THE EAST OHI0 GAS COMPANY D/B/A DOMINION EAST OHIO
CASE NO. 07-0829-GA-AIR
PROPOSED NOTICE FOR NEWSPAPER PUBLICATION

NOTICE OF APPLICATION FOR AUTHORITY
TO INCREASE RATES FOR ITS GAS DISTRIBUTION SERVICE AND FOR,
APPROVAL OF AN ALTERNATIVE RATE PLAN AND CHANGE IN
ACCOUNTING METHODS
THE BAST OHIO GAS COMPANY DBA DOMINION EAST OHIO
PUCO CASE NOS. 07-0829-GA-AIR, 07-0830-GA-ALT, 07-0831-GA-AAM

Pursuant to Section 4909.19, Revised Code, The Fast Ohio Gas Company d/b/a
Dominion East Ohio (*DEO™) hereby gives nofice that on August 30, 2007, it fited an
application with the Public Utilities Commission of Ohio (“Commission™) requesting
authority to increase the rates and charges for natural gas distribution services to its
customers. DEO has also applied, under Section 4929.05, Revised Code, for approval of
an alternative rate plan to institute a sales reconciliation rider.

This notice describes the substance of the Application. However any interested party
desiring complete, detailed information with respect t any aftected rates, charges
regulations, and practices may inspect a copy of the Application and supporting
schedules at the offices of the Commission at 180 East Broad Street, Columbus, Ohio
43215-3793, or at the business office of DEO at 1201 East 55™ Street, Cleveland Ohio
44103, during normal business hours. A notice of intent to file this rate increase
application and a copy of the proposed rates were mailed to the mayors and legislative
authorities of the communities located within the areas served by DEO and filed with the
Commission on July 20, 2007.

The Application, which contains proposed revisions to DEO’s Tariff for Gas Service,
affects rates and charges and certain terms and conditions for natural gas service to all
customers of DEOD served within all or portions of the counties of Allen, Ashland,
Ashtabula, Auglaize, Belmont, Columbiana, Cuyahoga, Fulton, Geauga, Guernsey,
Holmes, Lake, Mahoning, Medina, Mercer, Monroe, Paulding, Portage, Putnam, Shelby,
Stark, Summit, Trumbull, Tuscarawag, VanWert, Washington, and Wayne, Ghio. The
application states that the current rates and charges do not provide a just and reasonable
rate of retum on DEO’s used and useful property as of March 31, 2007, the date certain
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in this cage. The application states that DEQ requires the proposed revenue increase o
provide art opportunity to earn a [uir return on its assets and to recover its costs of
operation.

Any person, firm, corporation, or association may file, pursuant to Section 4909.19 of
the Revised Code, an objection to such proposed increased rates by alleging that such
proposals are unjust and discriminatory or unreasonable. Recommendatious that differ
from the application may be made by the Staff of the Commission or by intervening
parties and may be adopted by the Commission.

The existing tariffs of DEQ include separate base rates, gross receipt tax percentages,
and monthly service charges for the areas under the former West Ohio Gas Company.
These areas are the counties of Allen, Auglaize, Mercer, Paulding, Putnam, Shelby and
Van Wert. The West Ohio Division rates were detenmined in a rate case filed by the
former West Ohio Gas Company in February 1983 and became effective October 23,
1983, The existing base rate for other DEO communities were determined in a rate filing
that became effective November 8, 1994. As a resulit of the current rate filing, all of the
counties included in DEO’s Fast and West Ohio service territories will be under one set
of rates,

{n its application DEQ is proposing to install automated meter veading (AMR)
equipment tor all its customers over a five year period, which will provide actual meter -
readings each month.

DEO is also proposing to spend up to an additional $5.5 nuillion per year on customer
conservation programs. The company would initially increase dollars spent on
conservation programs from the current level of $3.5 million per year to $6 million, If the
program exceeds approved targets, the company would then expand it by an additional $1
million in each of the next three years.

Sales Reconciliation Rider (SRR)

A Sales Reconciliation Rider has been proposed to recover the difference between
actual base rate revenues and approved test year revenues adjusted to reflect changes in
the number of customers. The rider rate wiil be zero when the tarift is approved by the
PUCO. Effective November 1 of each year, the rider rate will be revised afler further
approval by the PUCO. Tlis proposed rider would apply to the General Sales Service
(G8S8), Large Volume General Sales Sexvice (LVGSS), Energy Choice Transportation
Service {(ECTS) and Large Volume Energy Choice Transportation Service (LVECTS)
rate schedules,

AMR Cost Recovery Charge

A ilat monthly chiarge will be added to the otherwise applicable customer service
charge for all customers under the following rate schedules: GSS, LVGSS, ECTS,
LVECTS, General Transportation Service (GT8), and Transportation Service for Schools
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{T88). This additional charge is proposed to recover the depreciation, incremental
property taxes and post in-service carrying costs associated with the installation of AMR
equipment throughout DEQ’s system.

Gross Reccipts Tax (GRT) Rider

The current GRT Rider 1s applied only to gas cost charges billed under the GSS and
LVGSS rate schedules. The proposed GRT Rider will apply to all of the charges billed
by DEO on all rate schedules, excluding charges billed on behalf of Bnergy Choice
suppliers that may be subject to applicable sales tax rates.

A description of the proposed changes to the to the base transporfation rates and
monthly customer charges are listed on the schedules filed with the application. The
schedules also list the proposed changes to Volume Banking Service fees, the
Transportation Surcredit Rider, and Gross Receipts Tax Rider.

The increase in the operating revenye requested by DEO for its (GSS and LVGSS sales
rate schedules, inclusive of gas cost revenue, is 4.3% and 1.7%, respectively. The
requested increase in operating revenue for its BCTS and LYECTS Energy Choice rate
schedules, exclusive of gas cost, is 17.8% and 8.0%, respectively. The requested
decrease in operating revenue for DEG’s GTS/TSS and Daily Transportation Service
(DTS) wransportation classes, exclusive of gas cost, is 6.7% and 3.4%, respectively. The
requested increase in operating revenue for DEO’s Firm Storage Service (FSS) rute
schedule, excusive of gas cost, is 9.0%.
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SCHEDULE S-3

VECTREN ENERGY DELIVERY OF OHIO, INC.
CASE NOS. 07-1080-GA-AIR AND 07-1081-GA-ALT
PROPOSED NOTICE FOR NEWSPAPER PUBLICATION

NOTICE OF APPLICATION FOR AUTHORITY
- TO INCREASE RATES AND CHARGES
VECTREN ENERGY DELIVERY OF OHIO, INC.
PUCQO CASE NOS. 07-1080-GA-AIR AND 07-1081-GA-ALT

Pursuant to Saction 4909.19, Revised Code, Vectren Energy Delivery of Ohio, Inc.
("VEDQ") hereby gives notice that, on November 20, 2007, it filed an Application
with the Public Utilittes Commission of Ohio ("Commission™} in PUCO Casae Nos. 07-
1080-GA-AIR requesting authority to increase the rates and charges for natural gas
distribution service provided to its customers.

This notice describes the substance of the Application, However, any interested
party seeking detailed information with respect to all affected rates, charges,
regulations and practices may inspect a copy of the Application, including supporting
schedules and present and proposed rate sheets, by either of the following methods:
by visiting the offices of the Commission at 180 East Broad Street, 13™ floor,
Columbus, Ohio 43215-3793; or by visiting the Commission's website at
htp://mww.puco.ohio.gov, selecting DIS, inputting 07-1080 in the case lookup box,
and selecting the date the Application was filed. Additionally, a copy of the
Application and supporting documents may be viewed at the business office of
VEDO at 1335 E. Dayton-Yellow Springs Road, Fairborn, Ohic 45324, during normal
business hours. A notice of intent to file this rate increase application and a copy of
the proposed rates were mailed to the mavors and legislative authorities of
communities located within the areas served by VEDO and filed with the
Commission on September 28, 2007.

The Application is made pursuant to Section 4809.18, Revised Code, and related
sections of the Chio Revised Code for authority to make changes and increases in
gas rates applicable in incorporated communities and unincorporated tarritory within
VEDO's entire service area, which includes all or parls of Auglaize, Butler,
Champaign, Clark, Clinton, Darke, Fayette, Greens, Highland, Logan, Madison,
Miami, Montgomery, Pickaway, Preble, Shelby and Warren Counties in Ohio.

Any person, firm, corporation or association may file, pursuant to Section 4909.19 of
the Revised Code, an objection to such proposed increased rates by alleging that
such proposals are unjust and discriminatory or unreasonable. Recommendations
that differ from the Application may be made by the Staff of the Commission or by
intervening parties and may be adopted by the Commission.
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The current base rates and charges became effective in April 2005, In that case,
VEDQ, the Staff of the Commission and other parties agreed to a $15.7 million
increase, which was approved by the Commission. The modest 2005 increase
resulted in a 4.3% increase in customer bills, The Application states that the current
rates and charges do not provide a just and reasonable rate of return on VEDO's
used and useful property as of August 31, 2007, the date ceriain in this case. The
Application states that VEDO requires the proposed revenue increase to provide an
opportunity to earn a fair return on its assets and to recover costs of operation.

In the Application, VEDO proposes changes to its rate schedules to reflect increases
{o the cost of service. Additionally, VEDG proposes changes to the rate design for
Rate 310 (Residential Sales Service) and Rate 315 (Residentiai Transportation
Service) that initiate a gradual transition to a straight fixed vanable rate for
distribution service. Proposed Changes to Rate 320 {(General Sales Service) and
Rate 325 (Generat Transportation Service) include the increased customer charges
that form the hasis for a planned elimination of the volumetric charge component of
the rates for these services. The Application proposes elimination of Rate 340,
Interruptible Sales Service, and retains the Rate 330, Large General Sales Service,
and the Rate 341, Dual Fuel Sales Service, and Rate 345, Large General
Trangportation Service, rate schedules and the Pooling Service for Residential and
General {Choice) customers. The Application adds a Rate 360, Large Volume
Transportation Service and extends application of Rate 380 {Pooling Service) to
Large General and Large Volume Transportation Customers. Finally, the
Application also includes a proposal for the funding of dermnand side management
{"DSM") programs.

A description of the proposed changes to the terms and conditions applicable to gas
service, the proposed rates, and the average percentage increagse in operating
revenue requested by the utility on a rate schedule basis is set forth below.

RATE 310
RESIDENTIAL SALES SERVICE

RATES AND CHARGES
The monthly Rates and Charges for Gas Service under this Rate Schedule shall be:

Customar Chargo:
516.75 par metsr (November - April)
$10.00 per meter (May - October)

Velumstrie Charge:
$0.11937 per Cct for the first 50 Cof, plus
50.10387 per Cof for all Cof over 50 Cof

Ridors: «
The following Riders shall be applied monthly:
+  Sheet No, 31 - Gas Cost Recovery Rider
+  Shasat No. 36 - Migration Cost Rider
+  Shest No. 37 — Gross Receipts Excise Tax Rider

000023




Sheet No. 38 - Distribution Replacement Rider

Sheet No. 39— Uncollectible Expense Rider

Sheet No. 40 — Percentage of income Payment Plan Rider
Sheet No. 42 - S.B. 287 Excise Tax Rider

Sheet No. 43 ~ Sales Reconciliation Rider - A

Sheet No. 44 — Sales Reconciliation Rider—8

Minimum Monthly Charge:
The Minimum Monthly Charge shall be the Customer Charge.

Miscallansous Charnygas:
The Miscellaneous Charges set forth in Sheet No. 30, Misceliangous Charges, shall be charged
to Customer if applicable.

The average proposed increase for this customer class is 7.80%.

RATE 315
RESIDENTIAL TRANSPORTATION SERVICE

RATES AND CHARGES
The monthly Rates and Charges for Gas Seivice under this Rate Schedule shall be:

Customer Fucliities Charge;
$16.75 per meier (Novembar ~ April)
$10.00 per meter (May — Oclober)

Veolumetric Charge: _
$0.11937 per Cof for the first 50 Ccf, plus
$0.10397 per Cof for all Gof over 50 Cef

Hidors:

The following Riders shall be applied monthly:

* Sheet No. 35 - Migration Cost Rider

Sheet No. 37 — Gross Rexeipts Excise Tax Rider

Sheet No. 38 - Distribution Replacement Rider

Sheet No. 38 - Uncollectible Expense Rider

Sheet No. 40 — Percentage of Income Payment Plan Rider
Sheet No. 42 - 5.B. 287 Excise Tax Rider

Sheet No. 43 - Sales Reconciliation Rider - A

Sheet No. 44 — Sales Reconcillation Rider- 8

e » 2 @ & % »

Minlmum Monthly Charge:
The Minirnum Monthly Charge shall be the Customer Charge.

Miscellaneous Charges:

The Miscellaneous Charges set forth in Sheet No. 30, Miscellaneous Charges, shall be charged
fo Customer if applicable.

The gverage proposed increase for this customer class is 34.36%.

RATE 320
GENERAL SALES SERVICE
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The monthly Rates and Charges for Gas Semvice under this Rate Schedule shall be:

Customer Charge:

Group 1; $20.00 per metar
Group 2: $40.00 per meter
Group 3; $80.00 per meter

Volumetric Charge:

50.12002 per Cef for the firat 50 Cof, plus

$0.10284 per Ccf for all Cef over 50 Cef

Riders:

The following Riders shail be applied monthiy.

e Shast No. 31 - Gas Cost Recovery Rider

Shest No. 35 — Migration Cost Rider

Sheet No. 37 — Gross Recelpts Excize Tax Rider
Sheet No. 38 — Distribution Replacement Rider
Sheet No, 39 - Uncallectible Expense Rider
Sheet No. 40 — Percentage of income Payment Plan Rider
Sheat No. 42 - 5.B. 287 Excise Tax Rider

Sheet No. 43 — Sales Reconcliiation Rider - A
Sheet No. 44 — Salss Resonciliation Rider— 2

& % ¢ 8 8 & B

Minimum Monthly Charge: _ ,
The Minimum Monthly Charge shall be tha Customer Charge.

Miscallansous Charges:

The Miscellaneous Charges set forth in Sheet No. 30, Miscellanecus Charges, shail be charged

to Customer If applicable.

RATE 325
GENERAL TRANSPORTATION SERVICE

RATES AND CHARGES

The monthly Rates and Charges for Gas Sewvice under this Rate Schedule shall be:

Customer Charge:

Group 1: $20.00 per meter
Group 2; $340.00 per meter
Group 3: $80.00 per mater

Volumetric Charge:
$0.12002 per Cef for the first 50 Ccf, plus
$0.10284 per Cef for ali Cef over 50 Cef

Riders:

The foliowing Riders shall be applied monthly:

» Sheet No. 35— Migration Cost Rider

» Sheet No. 37 - Gross Raceipts Excise Tax Ridar
e Sheet No. 38 — Distribution Replacement Rider

« Sheet No. 39 — Uncolectible Expense Rider

The average proposed Increase for customners presently receiving Non-Residential General Sales
Service is 3.37% (1.44% for federal government customers).
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Sheet No, 40 — Percentage of income Payment Plan Rider
Sheet No, 42 — 5.B, 287 Excise Tax Rider

Sheet No. 43 - Sales Reconciliation Rider - A

Sheet No, 44 ~ Sales Reconciliation Rider - B

4 & » »

Minimum Manthiy Charge:
The Minimum Monthly Charge shall be the Customer Charge.

Misceflancous Charges:

The Miscellaneous Charges set forth in Sheet No. 30, Misceilaneous Charges, shafl be charged
to Custorner if applicable.

The average proposed increase for customers presently receiving Non-Residential General
Transporiation Service is 12.80% (28.67% for faderal govemment customers).

RATE 330
LARGE GENERAL SALES SERVICE

RATES AND CHARGES
Tha monthly Rates and Charges for Gas Service under this Rate Schedule shall be;

Cugtamer Charge:
$150.90 per Meter

Volumetric Charge:
$0.09908 per Cef for the first 15,000 Ccf, plus
. $0.08784 per Cof for all Ccf over 15,000 Cef

Rlders:

The following Riders shall be appfied monthty:

+ Sheet No. 31 — Gas Cost Recovery Rider

Shest No. 37 — Gross Raceipts Excise Tax Rider

Sheet Mo. 38 ~ Distribution Replacement Rider

Sheet No. 39 ~ Uncollectible Expanss Rider

Shest No. 40 — Perceniage of Ingome Payreant Plan Rider
Sheet No. 42 — 8.B. 287 Excise Tax Rider

e & * & B

Minimum Monthly Charge:
The Minimum Monthly Charge shall be the Customer Charge.

Miscellaneous Charges:

Miscellaneous Charges sat forth in Sheet No. 30, Miscel#laneous Charges, shalt be charged fo
Customer if applicable.

Tha average proposed decrease for customers receiving Non-Residential Large Generat Sales
Sarvice is 0.06% {0.66% incraass for federal govemment custemars).

RATE 341
DUAL FUEL SALES SERVICE

RATES AND CHARGES
Tha monthly Rates and Charges for Gas Servica under this Rate Scheduie shall be:
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Customer Facllitios Charge:
550.00 per matear

Volumetric Charge:
$0.04340 per Cof for all Cef of Process or Base Deliveries {as defined below), plus
$0.02207 per Cof for all Cef of Dual Fusl Deliveries (as defined below)

Riders:
The foliowing Riders shall be applied montivly:
«  Sheet No. 31 — Gas Cost Recovery Rider

+  Sheet No. 37 - Gross Receipts Excize Tax Rider

+  BSheet No. 38 — Digtribution Replacement Rider

+  Sheet No. 3% - Uncollectible Expense Ridar

«  Shest No, 40 — Percantage of Income Payment Rider
»  Sheet No. 42 — S. B. 287 Excise Tax Rider
Minimum Monthly Chargs?

The Minimum Maenthly Charge shali be the Customer Charge.
Miscellaneous Charges:

The Miscellanaous Charges set forth in Shest No. 30, Miscellaneous Charges, shall be charged
to Customer if applicable.

The average proposed increase for this rate schedule is 1.42%.

RATE 345
LARGE GENERAL TRANSPORTATION SERVICE

TES AND CHARGES
The monthly Rates and Charges for Gas Service under this Rate Schedula shall be:

Customer Facliitles Charge:
$150.00 per meter

Volumetric Charge:
$0.09909 per Cof for the first 15,000 Ccf, plus
$0.08794 per Ccf for all Cef over 15,000 Cef

Riders:

Tha following Riders shall ba applied monthly:

+ Sheset No. 37 - Gross Receipts Excise Tax Rider
e Sheet No. 38 — Distribution Replacement Rider

« Sheet No. 42 ~ 8.B. 287 Excise Tax Rider

Minimum Monthly Charge:
The Minimum Morthly Charge shall be tha Customer Charge.,

Additional Services Charges:

Customer shall pay the appropriate rates and charges for any additional sewvice provided by
Company, as described in the Trangporiation Terms and Conditions {Large General and Lamge
Volume), and any charge assessed in accordance with orders issusd by Commission relating to
take-or-pay, transition, or other costs.

Competitive Flexibility:
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The above Rates and Charges may be raduced, in Company's reasonable discretion, as
necessary to retain or attract Customer's gas load.

Miscellaneous Charges:
The Miscelianaous Charges set forth in Shest No. 30, Miscellaneaus Charges, shall be charged
to Customer if applicable.

The average proposed decrease for this customer class is 0.74%.

RATE 360
LARGE VOLUME TRANSPORTATION SERVICE

RATES AND CHARGES
The monthly Rates and Charges for Gas Service under this Rats Schedule shali be:

Customer Charge:
$800.00 per meter

Voluraetric Charge:

$0.08613 per Cof for the first 50,000 Cef, plus
%0.07513 per Cof for the next 150,000 Ccf, plus
$0.05727 per Ccf for alt Cef ovar 200,000 Cof

Ridery:

The following Riders shall be applisd monthly:

+ Shoet No. 37 — Gross Receipts Excise Tax Rider
s Sheet No. 38 - Distribution Replacement Rider

» SheetNo. 42 - 5.B. 287 Excise Tax Rider

Minimum Nonthly Charge:
The Minimum Monthly Charge shall be the Customer Charge.

Additlonal Sarvices Charges:

Customer shall pay the appropriate rates and charges for any additional service provided by
Company, as described in the Transportation Terms and Conditions (Large General and Large
Volume), and any charge assessed in accordance with orders issued by Commission relating o
take-or-pay, transition, or ather costs.

Compelitive Flexibility:
The ahove Rates and Charges may be reduced, in Company's reasonable discretion, as
necessary to retain or altract Customer’s gas load.

Miscellaneous Charges:
The Miscellanecus Charges set forth in Sheet No. 30, Miscellaneaus Charges, shall be charged
to Custamer if applicable.

The average proposed decrease for former Rate 330 Customers moving to #his Rate Schedule is
0.84%. The average proposed increase for former Rate 345 Customers moving to this Rale
Schedule is 1.05%.

RATE 380
POOLING SERVICE
(LARGE GENERAL AND LARGE VOLUME)
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CHARGES

Pool Cperator's Bill shail be rendered monthly, and shall consist of the fllowing charges, as
applicable:

Financial Evaluation Fes: 550 for the inilial and each subsequent Pool Operalor financial
evaluation performed by Company.

Nomination and Balancing Charges: Al nomination and balancing charges and imbalance
trading charges associated with Pool Operator's Pool, including those listed in Sheet No, 51,
Nomination and Balancing Frovisions {Large General, Large Voluma, and Pool Operator), shall
be billed to Pool Oparator each month.

Related Charges: Pool Operator shall reimburse Company for all charges incurred in
connection with interstate pipefine transportation of Ponl Oparator-Detiverad Gas including any
gas costs, penalty charges, or Cashouts.

Riders: The following Riders shall be applied monthly:
+ Sheet No. 37 - Gross Receipts Excise Tax Rider

Lato Payment Charge: Payment of the total Bill amount due must be received by Company or
an authorized agent by the due date shown on Pool Operator's invoice. If Ppol Operator does not
pay the total amount due by tha date shown, an additional amount equal to one antd one half
percent {1.5%) of the total unpaid balance shall also become due and payable.

Retumed Check Charga: The Returned Check Charge contained on Sheet No. 30,
Miscellaneous Charges, shall be added to Pool Operator’s account each time a check is returned
by the financial institution for insufficient funds.

Unauthorized Gas Lisage Charge: The Unauthorized Gas Ugage Charga set forth in Sheat No.
30, Miscellaneocus Charges, shall be charged o Pool Operator, if applicable.

The average proposed increase for this customner class is 0%

RATE 385
POOLING SERVICE
(RESIDENTIAL AND GENERAL)

EEES AND CHARGES

Supplier shall be assessed the following fees and charges, on & non-discriminatory baais, based
upon Suppliers election, Company's initigtion and/or Supplier's bafancing activities:

Financial Evaluation Fee:
$50 for the initial and each subsequent Supplier financial evaluation performed by Company,

Eligible Customer List Fee;

Under the annual option, $.0B for each name included on tha initial liat, with updated lists
provided the three subsequent quariers at no additional cost. Under the quarterly option, $.06 for
aach name Included on the list. Such lists shall be produced quarterdy;  Supplier desires the fiat
more frequently, Supplier shall reimburae Company for any costs incurred in addition to this per-
customnear rate.

DDA Non-Compliance Charge:

$1 per Dth on days in which no Operational Flow QOrder (OFQ}) is in effect (provided no altemate
arangements are mada with Company) against: 1) the daily difference between the Pool's DDQ
and aggregate deliverles, 2} the daily diffarence between the minimum allowable volums
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identified by Company that may be delivered by a specific intarstate pipeline or to a specific
Company city gate on a Pool's behaif and the Pool's actual deliveries by that interstate pipeline or
to that city gate greater than such minimum allowable volume for that day, and 3} the differenca
between the maximum allowable wolume identified by Company that may be delivered by a
specific interstate pipefina or to a specific Company city gate on a Pool's hehaif and the actual
deliveries by that Interstate pipsline or to that <ity gate less than the maximum allowable volume
for that day.

QFO Non-Compliance Charge:
$30 per Dth applied to the difference between Supplier's DDQ and actual deliveries if Suppliar
over-delivers on days in which a low demand OFQO is in effect or under-delivers on days in which
a high demand OFQ is in effect.

Paol-to-Pool Transfer Fee:
$10.00 shall be assessad o the selling parly for each transaction.

Peaking Supplles Charge:

Ali peaking supplies (including but not limited to vaporized propane} provided by Company for
Supplier's Pool as set out in the Allecation of Peaking Supplies section of the Pooling Service
Terms and Conditions (Residential and General) shall be billed to Supplier at Company'a fully
allocated cast of such suppiy.

Additionsl Sarvice Charges:

Fees and Charges for any other service shall be established by Company and asseszed on a
non-disctiminatory basis. 1f Supplier desires a billing service or custom rate that is not readily
available in Company’s biling system, Supplier and Company shall negotiate a fee that shall
include all programming costs associated with such custom billing requirements.

Riders:

The following Riders shall be applied monthly:

¢ Sheet No. 36 — Balancing Cost Rider

+ Sheet No. 37 — Gross Racaipts Excise Tax Rider

Late Payment Charge:

Payment of the total Bill amount due must be received by Company or an authorized agent by
the due date shown on Supplier's invoice. If Supplier does not pay the total amount due by the
date shown, an additional amount equal to one and one half percent (1.5%) of the total unpaid
balance shall also become dus and payable. .

Returned Check Charge:
The Returned Check Charge contained on Sheet Ne. 30, Miscellansous Charges, shall be added

to Supplier's account each time a check is returned by the financial institution for insufficlent
funds.

The averages proposed increase for this rate schedule is 0%.

OTHER RATE CHANGES

The Application adds or modifies several riders. The Reconnection charges, both at
the meter and at the service ling, are moved uniformly to $60.00 and a new Avoided
Customer Charges sectlon is proposed. Also, frip and labor charges are increased
to $35.00 for normal business hours and $57.00 outside of normal business hours
and are proposed as flat rates instead of per 15 minute charges. Additionally, a
collection charge of $17.00 at the door is proposed.

000030




A description of the proposed changes to the miscellaneous charges, the proposed
rates, and the avarage percentage increase in operating revenue requested by the
utility on a rate schedule basis are set forth below.

Additionally, VEDO has proposed an initial rate for its Sales Reconciliation Rider-A
{"SRR-A") as approved in Case No. 05-1444-GA-UNC as reflected below.

SALES RECONCILIATION RIDER — A

I i
The Sales Reconciliation Rider — A (SRR-A) shall be applicable to all Customers sarved under
the following Rate Scheduies:
Rate 210 — Residential Sales Sarvice and Rata 315 — Residential Transporiation Sefvice
Rate 320 - General Sales Service and Rate 326 — General Transportation Service

This Rider shall cease after recovery of all amounts authorized for recovery in Case No. 05-1444-
GA-UNC.

D

DESCRIPTION
The SRRE-A shall recover the differences between Actual Base Revenues and Adjusted Order
Granted Base Revenues for the applicabla Rate Schedules,

Actual Base ﬁevenues are defined as westher-normatized monthly base revenues for such Rafe
Schedules, prior to the SRR-A adjusiment.

Adjusted Order-Granted Basa Revenues are defined as the monthly base revenues for the
applicable Rate Schedules as approved by the Commission's Order in Company's last base rate
case, as adjusted ta reflect the change in number of customers from the levels approved by the
Commission, To reflact the change in number of customers, Order-granted base revenue per
customer is multiplied by the net changs in number of customers since the like month during the
tast year, with the product being added to the Order-granted base revenues for such month.

Company shalt defer the calculated differences between Actual Base Revenues and Adjustad
Order Granted Base Revenues for the applicable Rate Schedules for subsequent return or
racovery via the SRR-A. Company shall refiect in & revised SRR-A effective Novernber 1™ of
each year the accumulated monthly differences between Actual Base Revenues and Adjusted
Order Granted Bage Revenues,

The accumuiated monthly differences for each Rate Schedule shall be divided by projected sales
volumes 0 determine tha applicable SRR-A. Projecied and actual recoveries by Rate Schediila
under the SRR-A are reconciled, with any under or gver regovery being recovered or returned via
the SRR-A over the next tweive months.

SALES RECONCILIATION RIDER - A RATE
The applicable Sales Reconciliation Rider ~ A Rala below shall be applied to each Cof of metered
gas usage each manih.

Rates in $/Ccf
Rate Scheduisa SRR-A
310 and 315 $0.02294
320 and 325 $0.00278
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MISCELLANEOUS CHARGES

.b.EP.L!MT_I

The foliowing Miscallangous Charges shall be appliad to Customar's Bili if appropriate based on
the referenced circumstances.

MISCELLANEOUS CHARGES
Charge Reference Amou
Gas Meter Testing Charge {Sheet No. 62, Saction 3.A)  $40.00

Remote Mater Instailation Charge {Sheet No. 62, Section 3.B8.5.) $80.00

investigation Fes (Sheat Mo. 83, Section 4.A6)
Ordinary investigation Fee $125.00
Extensive Investigation Fue $ 35.00 per hour
worked
Reconnection Charge {Sheet No. 62, Saction 3.C. and
Reconnection at the metsr Sheet No, 63, Section 4.D. and $ 80.00

Raconnactlon at the service fine  Sheet No. 67, Section 8.13) $60.00

Aveidad Customer Charges Applicable Customer Charges for
, months of discontinued service, up
1o nine months, with a minimum of
one month.

. After Hours Charge
: Whan gas service is initially connected, reconnscitad or disconnected ouiside of normal business
hours at Customer's request, Customer shall be charged an After Hours Charge of $22.00 in
addilion to any other applicable charges for each connection, recannection or disconnection.

Trip and Labor Charges

Trip and Labor Charges shall be added to Customers account when Customer requests
Company to investigate "no gas” or "low pressure” circumstances at Gustomer's Premises when,
upon investigation, the problem(s) causing tha condition are not on Company's system. The
charges that will apply are:

Puring Normal Business Hours Qutside of Normal Business Hours
$35.00 $67.00
Returned Gheck Charge

The Returned Check Charge of $25.00 shail he added to Customer's account each time a check
is retuned by the financial instifution for insufficient funds.  Any Customer recsiving a Bill from
Company containing charges for more than one Gas Setvice will be assessed a maximum of one
{1} Returned Cheack €harge per cheok returned.

Unauthorized Gas Usage Charge

Gas usage by Customer ar Pooi Operators Pool Customers during a Curailment Period in
excess of the quantity allowsd pursuant to the Curtailment Procedures shall be considared
Linauthorized Gas Usage and shall be subject to the Unauthorized Gas Usage Charge of three
(33} per Ccf.

. Colkection Charge at the Door
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if payment is made to an employse whose authorized purpose was to disconnect service and
who is authorized to accept such payment, or to an empioyee dispatched fo the premises to
accept payment, a charge of $17.00 may be assessad on aach of such visits and shall be
payabie at the time of such visit.

The total proposed Miscellaneous Charges revenue increase is 5.035%.

Alternative Regqulation Proposals

In addition to the above described Application, included in this filing are alternative
regulation plan proposals to recover costs associated with the enhancement and
replacement of VEDO's aging natural gas infrastructure in addition to other programs
and services needed to continue safe energy delivery. Specifically, VEDO seeks
approval of a Distribution Replacement Rider ("DRR") to recover (1) a return on and
of incremental annual costs incurred under a twenty (20) vear program for the
accelerated replacement and retirement of cast iron mains and bare steel mains and
service lines and {2} individual riser replacements ariging from VEDO's investigation
of the installation, use, and performance of natural gas service risers. As part of the
program, VEDO also proposes to assume ownership of that portion of service lines
which are currently customer-owned (i.e. the propenrty line-to-meter portion, including
the riser) upon replacement and to recover any incremental costs of assuming
ownership of these service lines in the DRR. Finally, in addition to assuming
ownership of {and therefore maintenance responsibility for) replaced service lines,
VEDO proposes to also assume maintenance responsibility for customer-owned
service lines and recover the incrementai cost in the DRR.

A description of the proposed DRR and the proposed rates requested by the utility
on a rate schedule basis are set forth below.

DISTRIBUTION REPLACEMENT RIDER

APPLICABILITY
The Distribution Replacement Rider {DRR) is applicable o any Customer served under
the Rate Schedules identified helow.

Rate 310 - Residential Sales Service

Rate 315 - Residantial Transportation Service
Hate 320 - General Sales Service

Rate 325 - General Transportation Service

Rete 330 - Large Genaral Sales Sarvice

Rate 341 - Duai Fuel Bales Service

Rate 345 - Large General Transportation Service
Rate 360 - Large Volume Transportation Service

DESCRIPTION

All applicable Customers shall be assessed either {2) a monthly charge in addition to
the Customer Charge component of their applicable Rate Scheduta, or (b) 8
volumetric charge applicable o each Cef of metered gas usage each month, that witl
enable Company to recover (1) the return on and of annual costs incurred under a
twenty (20) year program for the accelerated replacement and retirement of east iron
mains and bare steel mains and service lines, (2) individual riser replacements

# % & @ » » B &
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arising from Company's investigation of the Installation, use, and performance of
natural gas service risers, (3) the incremental costs attributable to assuming
ownership of servica lines installed or replaced by Company and (4) the incremental
cost of assuming maintenance responsibility for all servive lines.

The DRR will be updated annually, in order to reflect the impact on Gompany's
revenue requirarment of net plant additions and other applicable, iIncramental costs,
as offset by maintenance expense reductions aitributabie fo the replacement
program. Actual costs and actual recoveries are reconciled annually, with any under
or over recovery being recovered or returned over the next twelve month period.

IBUTION REPLAGEMENT RIDER CHARGE

The charges for the respeclive Rate Schedules are:

$ Per
Rate Schaduls Month $ PerCef
310, Residential Sales $0.00
315, Residential Transportation $0.00
320, General Sales {Group 1) $0.00
320, General Sales [(Group 2 and 3) $0.00000
328, General Transportation (Group 1) $0.00
325, General Transportation {Group 2and 3) $0.00000
330, Large Genaral Sales $0.00000
341, Dual Fuel Sales $0.00
345, Large Genersl Transporiation $0.00000
360, Large Volume Transportation $0.000G00

This is a new charge.

VEDO further proposes to assume responsibility for installation and ownership of
new semvice lines installed on and after the date on which this proposal is approved
by the Commission. Requests for recovery of costs associated with instaliation of
new service lines will be sought in future rate case proceedings. No such recovery
wiil be requested in the DRR.

Additionally, in the alternative regulation plan, VEDO seeks approval of a Sales
Reconciliation Rider ("SRR-B") which will supercedea the current Sales Reconciliation
Rider, which was approved in Case No. 05-1444-GA-UNC for the recovery of
defined amounts of the difference between the actual and approved base rate
revenues (adjusted for normal weather and customer additions). The SRR-B
proposed in this proceeding is designed to complement the rate design propasal that
moves gradually to a straight fixed variable rate by recovering the difference
between VEDQ's aclual base rate revenues and the revenues approved in the
current rate case, as adjusted for customer additions.

A description of the proposed SRR-B, and the terms and conditions of the SRR-B on
a rate schedule basis are set forth below.

SALES RECONCILIATION RIDER ~ B

BIL

The Sazles Reconciliation Rider - B (SRR-B) shail he applicable to all Custormers served under
the following Rate Schedules:
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Rate 310 ~ Residantial Sales Service and Rate 315 — Residential Transporiation Service
Rate 320 - General Sales Service and Rate 325 — General Transportation Service

The SRR-B shall recover the differences between Actual Base Revenuas and Adjusted Order
Granted Base Revenues for the applicable Rate Schedules.

Actual Base Revenues are defined as monthly base revenues for such Rate Schedulas, prior to
the SRR-B adjustment.

Adjusted Order-Granted Base Ravenues are defined as the monthly base revenues for the
applicable Rate Schedules as approved by the Commission’s Ordsr in Company's last base rate
case, as adjusted to reflect tha change in number of customers from the levels approved by the
Commission. To reflact the change in number of customers, Order-granted base revenue per
customer is multiplied by the net change in number of customers since the like month during the
test yaar, with the product being added to tha Order-granted base revenuass for such month.

Company shall defer the calculated differencea betwesan Actual Dase Revenues and Adjusted
Onder Granted Base Revenues for the applicable Rate Schedules for subsequent retumn or
recovery via the SRR-8. Company shall reflect in a revised SRR-B effective November 1% of
pach year the accumulated monthly differences between Actual Base Revenues and Adjusted
Crder Granted Base Revenuss.

The accumulated monthly differences for sach Rate Schedule shall be divided by projected sales
valumes to determine the applicable SRR-B. Projected and actual recoveries by Rate Schedule
under the SRR-B are reconciled, with any under or over recovery being recovered or retumed via
the SRR-B over the next twalve months.

SALE IATION RIDER - B RA
The applicable Sales Reconciliation Rider ~ B Rate below shall be applied to each Cof of metered
gas usage each month,

Rates In $/Cel
Rate Scheduleg SRR:B
310 and 315 $0.00000
320 and 325 $0.00000

This is a8 new service.

In its alternative regulation proposal, VEDO seeks approval for cost recovery of
several programs to ensure system integrity and reliability. Specifically, VEDO
proposes fo recover the costs to improve its gas distribution system through a
proactive, preventstive maintenance program designed to achieve asset longevity,
integrity, and reliability. VEDO's prassure regulating stations are critical assets to the
distribution system and will have a 5-year preventative maintenance schedule.
These proactive activities place greater emphasis on planned preveniative
maintenance which increases the life expectancy of these stations and reduces
future maintenance costs. Similarly, VEDO will implement a ten-year clearing
schedule and annual maintenance for 248 miles of transmission pipeline (that
portion of the pipeline not included in the Integrity Management Program) and 259
miles (5% of total) of distribution pipeline in order to ensure the Rights-of-Way are
properly maintained. Finally, in order to address the utillty-wide concern regarding
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future shortages of skilled employees to replace an aging workforce, VEDO plans to
hire apprentices in critical bargaining unit employee groups. where trained Energy
Delivery workers are essential to providing gas services to VEDO's customers. The
costs of many of these programs are included in test-year operating expenses
in VEDO's revenue requitement calculation.

The above proposed provisions, rates, and charges are subject to changes,
including changes as to the amount and form, by the Commission following a public
hearing on the Application.

Since the rates, prices, charges and other provisions in the currently effective rate
schedules do not provide just and reasonable compensation for supplying gas
service to the customars to which they are applicable, do not yieid a just and
reasonable retum on the value of the property actually used and useful in fumishing
such gas service, and result in the taking of VEDO's property for public use without
compensation and without due process of law, VEDO respectfully requests that the
Commission issue Orders that grant the following prayers for relief:

1) Find that the rates and charges now being charged and collected by
VEDQG for natural gas services are insufficient to provide it with reasonable
compensation and return for the services rendered and are, therefore,
unjust and unreasonable;

2) Find that the rates and charges proposed in the Application are just and
reasonable and approve same;

3) Approve the filing of the proposed tariff sheets contained in the
Application, subject to such madifications as the Commission may order;

4) Order that the revised tariff sheets become effective as of the carliest date
permitted by law, and authorize the withdrawal of the tariff sheets they
replace;

5) Find that the rates and charges proposed in the Altemative Reguiation
Plan are just and reasonable and approve same; and

6} Grant such other relief to which VEDO may be reasonably entitled.

The form of this notice has been approved by the Commission

Vectren Energy Delivery of Ohio, Inc.
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DIRECT TESTIMONY OF JERROLD L, ULREY

INTRODUC OF WITN
Q.  Please state your name and business address,

A, Jerroid L. Ulrey, One Vectren Square, Evanaville, indiana 47708,

Q. What position do you hoid with Vectran Energy Delivery of Ohio, Inc.
(“VEDO" or “Company™)?

A, i am Vice Prasident, Regulatory Affairs and Fusis.

Q, Please deacribe your sducational background,

In 1975, i obtained a Bachslor of Sclence degrea in indusirial Managemant from
Purdue University with a Computer Busineas Systems concantration. in 1985, |

obtained a Master of Business Administration degrea from indiana University
with a Finance concentration.

Q. Please describa your profeasionsl axperience,

A i have bean employed by subsidiaries of Vectren Corporation (or its predecessor
company, Irxliana Enargy, inc.) since 1981. My primary focus has been in
Regulatory Affairs and Gas Supply. | assumed my current position in 2001.

Q. What are your present duties and responsibliities as Vica President
Regutatory Affairs and Fuels?

A, { am responsible for coordinating VEDO's participation in rate and cother
regulatory procesdings befare the Public Utilites Commission of Ohio (“PUCO")
and overseeing gas supply mattera for VEDO.

Q. Have you testiflad hafore?

0600038
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A Yas, on many occasions. | have testifled before the Public Utilittes Commission
of Dhio and the indiana Utility Regulatory Commission. The teatimony | have
previously given in Ohio and Indiana addressea subjecta for which | have
responsibility in this proceeding as wel as other matters.

PUR F
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Q. What 13 the purpose of your testimony in this proceeding?

10

11 A My teatimony describes VEDO's proposed revisions to its Tanff for Gas Service
12 (“Tariff'} as filed in this proceeding. My testimony also describes VEDO's planned
13 gradual movement to Stralght Fixed Varlabie (SFV) rate design and the Sales
14 Reconcilistion Rider-8 (SRR-B) praposal which is incuded in VEDQ's At Reg
15 Pian Application {ARP).

16

17 | am responsible for and sponaor Schedules E-1, E-2, and E-3, as well as

18 portions of Alt Reg Exhibits A and B and all of Alt Reg Exhibite C through G for
19 the ARP. | aiso share rasponsibility for the Statement Required by Section

20 4901:1-19-05(C}{(3}), O.AC.

21

22 Company Witness Scott E, Albertson, who testifies regarding the Distribution

23 Replacement Rider, i3 responsible for describing Tariff shaet changes related to
24 that proposat in the Schadule E-3 Narrative. Schedules E-3.1, E-3.2, and £:5
25 are the responsibllity of and are sponsorsd by Company Witness Kerry A. Heid,
28 who testifiss to Cast of Sarvice and Rate Design. Withass Heid jointly sponsors
27 cartain Rate Schedule revisions described in the Schedule E-3 Narrative.

28

29 SPONSORED SCHEDULES AND EXHIBITS

30

M Q Were the schedules and exhibits that you sponsor completed by you or

32 prepared under your direction and supervision?

33

4 A Yas. More specifically, Schedulas E-1, -2, and E-3 were prsparad by me or
35 under my direction and supervision. Additionally, part or all of Alt Reg %%1‘5]!)[%6-
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Q.

GENE

Q.

G and the Statement Raquired by Section 4801:1-18-04(C)(3), O.A.C., were
prepared by me or under my direction and suparvision.

Please describe Schedule E-1.

Schedula E-1 consists of two parts. S¢hedule E-1A ig a clean copy of the
proposed VEDO Tarlff for Gas Service, in its entirety. Schedule E-1B is a red-

iined ("track changes”) copy of the proposed Tariff showing the changes from the
currant Tariff,

Ptaase describe Schedule E-2.
Schedula E-2 contains a clean copy of tha current Tariff in its entirety.

Ploase deacribe Schaduls E-3.

Schedule E-3 provides the rationale for the proposed Tariff changes included in
this filing. i provides crosa-referances to Schadules E-1 and E-2 through the use
of the Tariff Sheet Identifier, which indicates whether the tariff sheet being
described is in the proposed Tariff (E-1) or the curvent tariff (E-2). The Schadule
E-3 Narrafive explaing in detail the proposed changes and the rationale behind
those proposed changes. My testimony highlights the most important changes
reftacted in the Sgheduls E-3 Narrative. The tastimony of  Witness Heid
addresses the revenue allocation and rate design aspects of the proposed rate
changes. The testimony of Company Witness H.E. Overcast supparis SFV rate
design and VEDQ's planned gradual movament to SFV rates.

TARIFF REVISIONS

What changes are you proposing related to Tariff Sheet page numbering?

VEDQ is proposing to change the page numbering system utilized in its Tariff.
Tha paga revision indicator (8. "Original’, “First Revised", atc) will be moved
fron the “Sheet No." iine to the "Page x of y" ling. For example, rather than
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Qriginal Sheet No. 51, Page 3 of 6, the proposed numbering would ba Sheet No.
51, Qriginal Page 3 of 8. This change will allow VEDO to effectuate updates to

individual pages within a Tariff Sheet without having to update avery page under
that Shaet No.

Further, the Company is proposing to removs the Ravision and Effective Date
columns from its Tanff Shast index. Bacauss the individual Tariff Sheets already

contain this information, Including this information on the Tariff Sheet index is
redundant.

Both of the above praposed changes should aase adminigtrative burden an both
the Commission and the Company, by reducing the number of Tariff Sheets that
must ba filed and processed for each proposed Tariff page update.

c NS AND E

Please summarize the proposed changes to the current table of VEDO rate
schedutes.

VEDOQ has retained its currant rate schedules, with two exceptions:

1. VEDQ is proposing to delete Rate 340, Interruptible Sales Service. This
rate schedule was applicable to customers who agreed to have thelr gas service
interrupted before other sales swervice customers in the event of the Company's
need to implement a Curtailment, most typically during peak days in winter.
There have been no customars on this rate schedule since the Company has
operated the VEDO system. Accordingly, the Company Is proposing its deletlon.

Z. VEDQ is proposing a new Rate 380, Large Volume Transportation
Service. This rate schedule would be applicable to the largest customars on the
VEDO system — those using over 500,000 Cef par year. The new rate schadule
has been separately reflecled in Mr. Heid's cost of service study and the
proposed rates have been designed based on that study. The rate schedule
currantly applicable to these customera, Rate 345, has besn modified to be
applicable to customers using less than 500,000 Ccf per year,
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What changes have bean proposed to be applicabls to all of the rate
schadules?

All rate schedules, except for tha Pooling Services — Rates 380 and 385 - have
the following proposed changes:

1, The Distribution Charge has been renamed Volumetric Charge. This chargs
recovers a portion of the Company's fixad costs based on volumes consumed.
The change better communicates that aspect of this Charge,

2. The Customer Charges and Volumstric Charges unit rates have been revisad
to recover the Company's proposed rata increase.

3. The Riders sections have been updated ta reflect alt of the Riders that are

applicable and any naw Riders that are proposed to bs applicable ta specific rate
schedules.

What changes have been proposed to Individual rate schedules?

The changes specific to each of the individual rate schedules are described in
the Schedule E-3 Narrative.

What is VEDO’s intention regarding gradual movement to Straight Fixed
Variable (SFV) rate design for distribution service?

Straight Fixed Variable rate design provides for recovery of a ulility's base
ravenuea through charges that are not based on customer usage. It allows the
utiity a fair opportunity to recover the costs approved for recovery by the
Commission in rate cases and removes a disincentive for the utility to support the
provision of enerqy efficiency services and incentives. it doss this by eliminating
the linkage between base revenue recovery and sales volumes. This is
particularly important in light of steadily decreasing average use per customer.
The average use per customer for VEDO's residential class has dacraa_sad from
931 Ccf per year in VEDQ's 2004 rate case to 815 Ccf per year in this rate case.
This decrease in customer usage is not simply a VEDQ phenomenon. The
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Amencan Gas Association conducted three studies in which it documentad
decreasing annual natural gas usage per customer in the United States from
1980 through 2001 and projected the continuation of that downward trend
through 2020." The testimony of Company Witnesa H. E. Overcast provides the
rationale and appropriateness of SFV rate design,

VEDQ intends to proposs to move gradually to full SFV rate design and the
elimination of its valumetric charges aver the perled of twa rate case cycleg — this
rate casa and the next — for ita distribution rats schedules. The proposed gradual
move to full SFV rates mitigates the immediate impact on small voluma users of
a single move to SFV rates. The following describes VEDO's current plans.

in this rate case, the Company has proposed to recover the entlrety of the hase
revenua increase aflocated to the Resldential rate schadules through an increase
in those rate schedules’' Customer Charges. That resuits in an average for the
proposead SummaerWinter Customer Charges of $13.375 paer mornth, up from ths
current $7.00 par month Customer Charges. To continue mavement toward full
SFV rates and elimination of volumetric ratea, VEDO has also proposed a Stage
2 rate changs to the Residential rate schedules that would reduce their
Volumetric Charges by about 35% and increase the Customer Charges to
racover those costs. At that point the average of the proposed Summer/\Winter
Customer Charges would be $16 par month. Stage 2 is not a revenue increase; it
only shifts cost recovery from the Valumetric Charges to the Customer Charges.
Thia permita a gradual transition to the full SFV rates.

The Stage 2 rate change Is proposed to be effectiva November 1, 2010, more
than two years afler the expected effective date of new rates in thiz procaeading.
Then in its next rate case, VEDO would propose the same approach again, with
the entire proposed base revenue increase reflactsd in increassd Cuystomer
Charges, and again followed by a Staga 2 rate change one or two years
theraafter. Through this approach, the Residential rate schedula Volumetric

Ulrey Direct Testimony

' Amarican Gas Association, “Pattsms in Residential Natural Gas Consumption Slnce 1380,
February 11, 2000, page 7, “Patterns in Residantial Natural Gas Consumption, 1997-2001," June
1B, 2003, page 5; and "Forecastad Palterns in Rasldential Natural Gas Consumptlon, 2001-
2020," September 21, 2004, page 3.
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Charges would be eliminated and a SFV rate design woukl be achieved over a
pariod of five to saven years. if VEDO proposed a mova to full SFV in this case,
based on its proposed revenue aliccation, the Residential Customer Charge
would average about 321 per menth,

The entire proposed increase to Ganeral Servica rate schedules also is being
racovered In the Customer Charge. However, VEDO has not proposed a Stage 2
rate change for the General Service customers. Raiher, because the Group 2
and Group 3 meter customers' usage characteristics are not homogeneous, in
the next rate case VEDO will likely proposs a combination of Customer Charges
and Billing Demand Charges for thase customers to recover the allocated fixed
costs and sliminate the Volumetric Charges at that time. Individual Billing
Demanda would be sstabiished for each customer based on the heat sensitivity
of its loads and would be updated annually to reflect any customer load
characteristics changes year-by-year. The Billing Demand Charge rate would

also be updated to ensure that only the approved rate case iovel of costs Is being
racovared,

Until the Volumetric Charges in Residential and General Service rate schedules
ara f{ully eliminated, VEDO proposes to implement a modified, full decoupling
rider — its proposed SRR-B deacribed below ~ to have a reasonable opportunity
to recover tha costs authorized by the Commission for recovery In VEDO's rats

cases and to remove the disincentive related to energy efficiency that axists with
volumetric rates.

Although VEDO has proposad Customer Charge increases for its remaining
large user rate clagses, it has not proposed a move to SFV for these customers
in this case. Insteaad, bacause these customers’ usage characteristice are not
homogenegus, VEDO wiil itkely propeae implementation of Contract Demand
Charges based on the Maximum Datly Delivery Obtligations (MODG} agreed to In
tha contracis of these customers and eliminate the Volumetric Charges at that
time. The MDDOS are currently set to mest the individual customers’ peak day
requiremants. it is this peak day requirement that determines the cost of faciiities
necessary to serve each customer, and each customer is different.
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What changes are propossd to the table of Riders?

VEDO has retained its current Riders, with four exceptions.

1. The Gas Cost Recovery Recanciliation Rider has been sliminated. It was
astablished to pass back 10 customers a specific refund, which has been
completed; therefore the ridar I8 no longer neaded,

2. The Distribution Replacement Rider has bean proposed to recovear the costs of
VEDQ's accelarated program relatad to replacement of certain distribution
property. and other costs, as dascribed by Witnaesa Alberison is his testimony.

3. The existing Sales Reconciliation Rider has been renamed Sales
Reconciliation Rider-A (SRR-A) to differentiate it from the proposed Sales
Reconclilation Rider-8 (SRR-B), described below.

4. Tha Sales Reconcillation Rider—8, as more fully described balow, has baen
proposed to be effactive with the implemantation of new rates in this proceading.
It would replace the SRR-A, for which deferrals of base ravenue differances
axpire as of Septembar 30, 2008, The SRR-B differs from the SRR-A in that it
defines Actual Base Revenues as monthly base revenues, aﬁminaﬁng the
weather-norrnalization of monthly base revenues that was inciuded in the SRR-A.

What changes have been proposed to individual Ridars?

The changes specific to each of the Individual Riders are describad in the

Schedula E-3 Narmative. The following testimony highlights some of those
changes.

Plesss desciibe the proposed changes to Miscsllaneous Charges,

The proposed changes to the Miscelianeous Charges are described in the
Scheduls E-3 Narrative. The cost Justification for the proposed changes to the
Misceflanepus Charges is provided by Mr. Heid in his Direct Testimony.
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| will highlight the addition of one Miscellaneous Charge, Avoided Customer
Charges. This miscellaneous charge would be applicable at the time of
reconnection for customers who had voluntarily requested to be shut off during
the summer period. it would collect, in additon to tha Reconract Chargs, the
applicable Customer Charge for each month of discontinued service, not to
excead ning months, and with a minimum of ons month. The need for this
additional chargs arises from the company’s proposed movemeant to SFV rates,
As Customer Charges increase, customars with little or no summer usage may
attempt to avoid paying their fare share of the fixed costs associated with the
facilities that serve the customer by disconnecting sarvice until winter arrives
again. That leads to the Company under-recovering it fixed costs, and
ultimately, the shifting of those costs to other customears in the rate clags in the
next rate case. To remove the incantive for this cost avoidance, VEDQ has
proposed the Avoided Customer Charges miscallanaous charge.

Pleass descripe the changes to Sales Reconciliation Rider—-A proposad in this
proceeding.

VEDO filed its Sales Reconciliation Rider on June 28, 2007, as approved In Cass
No 05-1444-GA-UNC, for the recovery of defermed amounts equal to the
difference betweean the actual and approved base rate revenues (adjusted for
normal weather and customer additions). The Sales Reconcillation Rider has
been re-designated as Sales Reconcillation Rider-A (SRR-A) for this Application
and reflacts a rata which wili nrscover, over one year, the deferred amaunt

accumulated during the two-year paniod a3 required by tha Commission, ending
September 30, 2008.

Please describe VEDO's Alternative Rate Plan related to the proposed
Sales Reconciiiadon Rider-B {SRR-B).

VEDO's proposed SRR-B is fully described in the Alt Reg Exhibits included in the
Application in this proceseding. The proposed SRR-B will racover the differance
between VEDC's actual base rata revenues and the revenues approved in the
cuirent rate case, as adjusted for customer additions. The SRR-B is designed to
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campiament VEDO's gradual movement to SFV rate design. it is proposed to be
effective until the Volumetric Charges in VEDQ's Residential and General

Service rate schedules have heen eliminated and those rates reflect the full SFV
rate dasign.

The SRR-B is a full decoupling mechanism, as opposed to the cument SRR-A

which is only a partiat decoupling mechanism. In other words, the SRR-B will
track changes in basa revenue recovery resulting from abnormal weather as well
as other causes, such as declining use per customer, Weather has aiways
repregented a variabls that can drive financial resuits but is completely autside
the control of the ufility. For the reasons described In the Dlrect Testimony of
Company Witnesa Jaroma A. Benkert, Jr. a full deccupling rider (SRR-8) that
pratacts customers and company from the impacts on base revenues resulting
from non-normal weather is an important and necessary improvement over the
current partial decoupling rider {SRR-A) during the fransition ta full SFV rate
design. Because it is a full decoupling mechanism, the SRR-B calculation differa
from the calculation of the SRR-A in ane material raspact The change in the
caleulation of the Sales Reconciliation Rider from weather-normalized actual
base revanues (in the SRR-A) to non-weathar normalized actual volumes (In the
SRR-B) will eliminate impacts on fixed cast recovery resulting from non-normal
weaather and provide the same ravenue recovery result to VEDO that would ocour
from an immediate movement ta a full fixed variable rate design

Consistent with the SRR-A already approved by the Commission, and, as
described in Alt Rag Exhibit B, tha SRR-B does nat proposs any deviation from
{radittonal ratemaking and is necessary to pravide VEDO with a fair, just and

reasonable opportunity to collect the basa rate revenue requirsment established
in this proceeding.

VEDQ has included a proposal for the funding of demand side managesmnent
(‘DSM") programs in its accompanying rate case Application the result of which
would increase the speed and magnitude of the existing erosion in avarage
annual use per customer. | consider the approval of the proposed SRR-B to be a
orarequisita to the approval of its DSM proposal. Once VEDOQ has completed the
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transition to a straight fixed variable rate design for distribution service in a
subsequent rate case, the SRR-B will no longer ba required.

Please describe the process onvisioned for the proposed Sales
Recongcillation Rider-B (SRR-B).

The difference between actual base rate revenues and those approved in the
current rate case will be calculated and recorded monthly beginning on the
effective date of new rates as appraved by the PUCO, and shail be deferrad for
subsequent recovery via the SRR-B. Effective November 1, 2008 and each year
thereafter, VEDO shall implement the SRR-B rates required to amortize, over the
subsaquent 12 month period, the accumulated deferred differences between
VEDQO's actual base revenues and the base revenuas approved in this rate case,
as adjusted for customer additions. Once established, the SRR-B rates shall
remain in affect for 12 months subject to the adjustment each year for a
succesgive 12 manth pariod. The annual SRR-B update shall also include a
raconciliation to ensura that SRR-B deferrals ars not over or under recovered as
a rasult of variances between estimated and actual data. In the event that tha
SRR-B is superseded by a full straight fixed-variable rate design or other
mechanism or the SRR-B is terminated, VEDO shall continue the SRR-B for a
pericd of not more than 12 monthas in order to recover of refund any remaining
unamortized SRR balance. Any over or under recovered SRR-B balance at the
and of the axtension period will ba rolled into the Uncollectible Expense Rider,
Sheet No. 39, for subsequent retum to or recovery from customers. The initial

rata for this SRR-B will be set at $0.00; there will be no customer bill impact for
twelva montha.

ALT REG EXHIBITS

Doas VEDO's ARP resuit in severing of costs and ratea?

No, as represented in At Reg Exhibit C, all of VEDO's alt reg proposals
contempiate the recovery of only the costs of providing senvice.
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Has VEDO been authorizad to axempt any service pursuant to Section
4929.04, Revisad Code?

No, as indicated on Alt Reg Exhibit D, VEBO has not been authorized to exempt
any servica pursuant to Section 4929.04, Revised Code.

Please describe ali the rates, services, and regulations affected by VEDO's
ARP.

The rates, services, and regulations affected by VEDQ's ARP are set out in Alt
Reg Exhibit E.

Piensa dascriba how potentlal Issuss concarning crosa-subsidization of
services are addresssd by VEDO’s ARP.

As indicated in At Reg Exhibit F, no cross-subsidization of services is
contemplated by VEDQ's ARP. Parenthetically, as related to residential
distribution service, the combination of VEDO's proposed SRR-B and the
transition to SFV rate design will ultimately achisve the slimination of the existing
subsidization of recovery of the fixed costs of providing services of law volume
customers by high voiume customers. This subsidization is an unavoidable

consequence of a volumetric rate design for the recovery of fixed distribution
sarvice costs.

With regard to VEDO's public utllity service offerings, does VEDO make or
give any undue or unreasonabls preference or advantage to any person,
firm, corporation, or iocality, or aubject any person, firm, corporation, or
locality to any undue or unreasonable prejudice or disadvantage?

No, as described in Alt Reg Exhibit G, VEDG's pubiic utiiity services are avaitable
on a comparabis and non-discriminatory basis. VEDOQ aiso offers its regulated
services or goods to all similarly situated consumenrs, including any persons with
which it is afflliated or which it controis, under comparable terms and conditions.
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Baszed on advice of counsel, it is my understanding that VEDO is obligated to
make it service offerings available on a comparable and non-discriminatory basis
and VEDQ has applied these principles in developing is service offerings, the
terms and conditions upon which it provides pubiic utility service and its rates.
Such services, terms and conditions and rates have been reviewed and
approved by the Commission and are currently incorporatad in VEDO's Tariff.

Does VEDO offer consumer a bundied service that includes both a
regulated and unregulated service?

No. As indicated In Alt Reg Exhibit G, VEDQ does not presently have any
bundied service offarings that include a reguiated and unregulated sarvice.

Does VEDO condition or limit the availability of any mguiated services or
goods, or condition the availability of a discounted rate or improved
quality, price, term, or condition for any requiated servicas or goods, on
the hasls of the identity of the supplier of any other services or gooda oron
the purchase of any unregulatad services or goods from the company.

No. Again, as addressed in Alt Reg Exhibit G, VEDQ's services, terma and
conditions and rates are contained In its Tariff as authorizad by the Commission.
VEDQO provides all services to similardy-situated customara conaiatent with the
terms and conditions of its tariff on a comparable and non-discriminatory basis.
VEDO offers all of its servicea on a camparabie and non-discriminatoty basis
regardiess of the identity of the eligible supplier.

Aras you famillar with the content of Saction 4929.02, Revised Code?

Yes, it ia my understanding that this Seciion contains the poilcy of ife Staie of
Ohio with regard to natural gas goods and services.

Basad on your understanding of VEDO's aservices, terms and conditions
and rates, do you belleve that VEDO is currently in substantial compilanca
with Section 4929.02, Ohloc Revisad Code, and will continus to maintaln
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substantial compllance with Section 4929.02, Revised Code, after
impleamantation of VEDO's ARP?

Yes, as described in Alt Reg Exhibit G, | believe that VEDO is In substantial
compliance with Saction 4928.04, Revised Code, will maintaln that substantial
compliance after implementation of VEDO's ARP. VEDO's racerd of servica in
Chio includes a proactive affort to work with stakeholder to implement unbundied
and ancillary service offerings that provide customars with effectiva and
convenient choices to refiably meet their natural gas supply needs. VEDO's Tariff
includes several bundied and unbundled services of varying terms and conditions
to pravide options to meet customers’ paricular nseds for the purchase and
delivery of natural gas. VEDQ's services provide all customers the opportunity to
choose an alternative commodity supplier. VEDO's rates provide no subsidies
flowing to or from regulated services or goods. VEDO developed and
imptemented a successful residentlal and small commercial natural gas choics
program within the first two years of ita ownership and operation of the VEDO
system. VEDO's rates provide funding for low-Incoma conservation programs
resulting in more sfficient use and coneervation of natural gas for qualifying
customers. The Company website, Company bill inserts, advartiging initiatives,
and Company customer representatives provide information useful to customers
in making cholces about natural gas services and goods. VEDQ i3 contributing
significant funding over a two-year period for conservation program funding for
which sixty percent of ita residantial customers ars availabla. VEDO maimntaing
an active Transportation Wurktng Group which is addrassing and resolving
issues related to ongoing changes In the provision and delivery of natural gas
service. VEDOQ continues to seak ways to enhancs effective competition through
ongoing discussions with the stakeholders in it3 choice program and by actively
seeking growth in marketar participation.

As explained in Ait Reg Exhibit G, VEDO will ramain in compliance with Saction
4529.02, Revised Code after implemantation of its ARP. In addition fo VEDO's
continuing services, programs, and activities, VEDO's ARP DRR and System
Integnity and Reliability related proposals direcily address system reliability and
safaty issues, and VEDO's SRR-B proposal supports a iransition to a rate design
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mechanism which will improve the accuracy of price signals to customers and
afiminate residential intra-class subsidization. It should be noted that, in its
Septamber 13, 2006, Oplnlon ang Order in Case No. 05-1444-GA-UNC and
bassd on substantially the same information, the Commission has previously
found VEDOQ in compllance with Section 4905.35, Revised Code and In
substantial compliance with Section 4823.02, Ravissd Code.

1s VEDO willing to make commitments to its customaers related to its SRR-B
proposal aven though it contemplates no deviation fram the ratemaking
fundamentals found In Section 4809.15, Revised Code?

Yes. As described in the Statement Required by Section 4901:1-19-05(C)X3),
OAC., the SRR-B proposal Is the necessary companion to the propossd
gradual transition to a straight fixed variable rate applicable to distribution
service, the commitment for which is the establishmert of an appropriate price
signal for the racovery of the flxed costs of distribution service, the slimination of
cross-subsidization of fixed cost responsibility within the residential class, and the
elimination of disincentives to VEDQO to advocate and support customer
conservation efforts. VEDO has previcusly demonstrated a commitment to a
conservation culture, involving employes dedication to helping customers reduce
consumption. This commitment would not be possible absent acceptanca af the
proposal for a staged transition to a full straight fixed variable rate design
{including the full decoupling mechanism during the transition stages), which,
among othar things,' benefits customers during cold weather winter moriths.

Parenthetically, VEDO remains committed to the continuation of the TEEM
Program which provides $1.1 million annually for a low-income weatherization
program funded through rates. VEDQ siso proposes no changes to the
Percantage of Income Payment Plan (PIPP) amearage forgiveness programs it
offers to active PIPP customers and no changes to the Fresh Start arrearage
forgiveness program it offers to PIPP customers who have become income-
ineligible for PIPP. Additionally, VEDO intends ta continue its working groups, in
which it involves ataksholders in discussions rasuiting in ongoing improvemasnts
to its services and rates, VEDO's working groups include its Transportation
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Warking Group, its Choice Working Group, and its Conservation Working Group.
Each of thase groups has made significant contributions to the relevant services
and rates over the iast six years. VEDO believes that invoivement of
stakeholders in thesa discussions produces resuits more likely to be
operationaily feasible and to produce the intended benefits to participants,

TRANSPORTATION P N ¢

Q.

What changes are proposed to the Transportation Provisions portion of the
Tariff?

The spacific changes proposed to Tarlf Sheets within the Transportation
Provisions portion of the Tavlff are describad in the Schedule E-3 Nasrative.

I will highlight one changa in particular. The Company has proposed to add to its
Daily Balancing Provisions in Sheet No. 51, an Excess Daily imbalances section.
This section would increase the niready appiicable cash-out premiums and
discounts for a Pool Operator or individuai Transporter with daily imbaianca
parcantages that exceed 15% of usage on more than 38 days during a
consecutive 12 month period. The intent is to provide further incentives for
compliance with daily balancing provisions, thereby achieving a beiter balanced
systerm. Thig proposal is intended as a solution to this issue previously raised in
VEDQ's Transporiation Working Group meetings.

G L TERMS AND CONDI 1]

Q.

A,

> p

Ulray Direct Testimony

Please describe the proposed changes to the Company’s General Terms
and Conditlons. |

The very few proposed changes ars described in ihe Schedule £-3 Narrative.

Doea this conclude your direct testimony?
Yes it does.
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IN THE SUPREME COURT OF OHIO

The Oftfice of the Ohto Consumers’
Counsel,

Case No, 9-1547
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)
)
)
)
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of Ohio, }
}
)

Appellee.

MOTION FOR A STAY OF EXECUTION
BY
THE OFFICE OF THE OHIO CONSUMERS' COUNSEL

To serve the public interest and avoid irreparabie harm to the customers of
Vectren Energy Delivery of Ohio, Inc. ("Vectren” “VEDO” or “Company™), the Otfice
of the Ohio Consumer’s Counsel (“OCC” or “Appellant”™) respectfully moves this Court,
pursuant to S.Ct. R, X1V, Section 4, to issue an Grder granting a Stay of Execution
pertaining to the implementation of Stage 2 rates, initially approved in the Opinion and
Order (*Order™ and an Entry of the Public Utilities Commission of Ohio (“PUCO,”
“Commission” or “Appellee™). The Order and Entry were journalized on January 7, 2009
and February 4, 2009, respectively, and are attached hereto as Exhibit A and Exhibit B.

That Order only recently became a “final order” under R.C. 4903.13, when—
nearly five months after OCC filed an Application for Rehearing—the Commission
belated issued an Entry on Rehearing denying OCC’s Application for Rehearing.

Pursuantly to the stay provisions of R.C. 4903.16 (Appx. 000003), OCC seeks to stay the
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cifective date (February 22, 2010) of the next and final stage (Stage 2) of the

ohjectionable Straight Fixed Variable rate design that the PUCO authorized Vectren to
impose on residential consumers. For the reasons set forth in the following
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Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER

LOVSUWERS’ L(p]ESE

Mdufeen R. Grady, Counsel ot
(Reg. No. 0020847

Joseph P. Serio

(Reg. No. 0036959

Michael E. ldzkowski

{Reg. No. 0062839}

Assistant Consumers’ Counsel

Qffice of the Ohio Consumers’ Counsel
1{ West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
614-466-8574 (Telephone)

614-466-9475 (Facsimile)

aradyicboec state.oh.us

serlofeioce, state.ch.us

idzkowskii@oce, state.oh.us

000057



TABLE OF CONTENTS

Page
L. INTRODUCTION .o cceieee oot is s ove e e eeaas e se s esee e aras2eseeasesecanrasaassstessenssnsans 1
[k LAW AND ARGUMENT ..ottt s sse e s ee s e 8
A, A Stay Of The Stage 2 SFV Rate Design Will Serve The Public
Interest Because The Stay Will Ensure Compliance With The
Public Policy Of R.C. 4929.02(A)X4) And With The Conservation
Encouraged By R.C. 4905.70. ..o 3
B. The OCC Has Provided A Strong Showing That It Is Likely To
Prevail On The Merits. it i s et eoses et sicanes 10
L. The Commission's Order Is Unlawful And Unrcasconable
Because [t Approves A Rate Design That Fails To Promote
Energy Efficiency And Discourages Conservation, Thus
Violating R.C. 4929.02 And 4905.70. ..c.cccevnvcrnrcrenncneemenins 12
2. The Commuission's Order Is Unlawful And Unrcasonable
Because [t Deviates From Precedent And The Commission
Demonstrated Neither A Clear Need To Change tts Position
Nor Error In Prior DeciS1Ons. ..o.occvivvcieniiincircnicrennnneesserensennnnns 13
3, The Commission’s Order [s Unlawful And Unreasonable
Because It Violates The Notice Requirements Imposed By
R.C. 4909.18 And 4909.19. .coiiiiiie vt rceisinc e e 15

4, The Commission’s Order Is Unlawful And Unreasonable
Because Vectren Failed To Provide Adequate Legal Notice
Of The Stage 2 Rates, Violating Customers’ Due Process
Rights Under The 14™ Amendment To The U.S. Constitution. ... 15

C. Irreparable Harm Will Be Suffered By Residential Customers In
The Absence Of Action By This Court. ..o, 16

1. Ohto Law Provides No Plain, Adequate, And Complete
Remedy For The Hann To Vectren’s Customers If A Stay
[s Not Granted. .......coooviviiiiccne e e 16

4. There [s No Plain, Adequate, And Complete Remedy
For The Lost Opportunities To Conserve. ..o 16

: 000058




b. The SFV Stage 2 Tariffs May Force Low-Use
Customers To Migrate Off The System And Cause
Irreparable Harm To Remaining Customers Who
Wil Be Responsible For The System Costs.............ocooo. 17

c. There Is No Plain, Adequate, And Complete Remedy
To Address The Violations Of The Notice Requirements
Imposed By R.C. 4909.18, 4909.19, And Due Process
RIGHIS. et 20

2. Any Attempt At Monetary Restitution For The Payment
Of Uniawful And Unreasonable Rates Would Be impossible,

Difficuit, Or Incomplete. ... 22
D. Vectren Will Suffer No Substantial Harm As A Result Of This
Court’s Stay Of The Order. ...t 25
V. NOBOND IS NECESSARY IN ORDER TO EFFECT THE STAY .o 26
A, No Bond Should Be Required To Be Posted By OCC, As The
Court And The Commission Have Both Permitted Stays To Be
Granted Without The Posting Of A Bond. ..o 26
B. Under R.C. 2505.12 The OCC Is A Public Officer Of The State
And Need Not Give A Supersedeas Bond.......coninnnn 27
C. No Bond {s Required Because R.C. 4903.16 Is Unconstitutional
Under The Separation Of Powers DOCHINe. ..oovericvee i 31
D. I OCC Is Required To Post A Bond, The Bond Should Be Set At
A NOMINAT ATOUIL. 1ovivroreiceeoee e ceteesan s ee e o rsesssasnsaseas s sernsersines 34
V. CONCLIUSTION oot ieerie e sttt st est s s ere s s esn s e e rs s st s ss b s ebeebansan e aaneserr e 35

o 000059



APPENDIX
TABLE OF CONTENTS

Statutes

B . 2505, 12 oot eeeees et et eraeer e ep et e R n e bR ek en st 27.29.30,31
RC. BO03.13 oot oeee vt caetasa s e s e st s ee b e bt s e e e RS Sha e  aa 11,12
R, A003.16  oeoeooreereveeersseaeressestsetasseasemns e sab e s etaaE e b r e e e AR kbbb e passim
R, AU03. 1T oooeereeeseereere s esansssereonenseanearaisshebe i s e s TR Tt bR e SR e bbb 29,31
2SO L1101 70 . SO O euU S SRy Us OO OO U PUP PSPPI SISO 29,31
R.C.4903.19 s IO U U PO PO PSS ORO SO P PPOR RO TPRRPRSOPI 2931
RLC. 00570 oo tir st eeeseverasss e aeneris sasassan s r e A e e e et e s e s 4,8,9,10,12,35
RLC. AG0G. I8 ooeietecreeersese et rate e smsas chs e bebs e b e e R bR A bR e e passim
RC. AD09.19  orrioeeeoeeesceaesiaesssssisserteragssntne aasa s varrasesssessneasasaasassnas s erbb s st st sss bananaes passim
R, 301102 oot eeseeetest e s s staseeestme st s b e bR e RS R rrra A a bR e RS b s R 27,28
RUC, AL LOZIBIZIC e eer v errrrserintsririirisssensiersb e st b ard s s es SR bbb 30
RLC. A9L106 oo eeeeeeeiertscreverne st et reneasaeens edbareasssacassbRe b an b pren e e SRR E R R R e 27,30
o UL ) T - SO OO T U UUSOU OO P SR T PO IO OP RSP RRI P TRT RS 9
RO, 492902 oo eserer e errra e bs bt et s ena RS A ST S e AE s A 12,33
RLC. 4929 02{ANAY cvevereveereeeireecesiemriesea s ss e srs st st b s s 4,8,10,12,13
Biils

GG 614=TO (HLBL 325) oottt es et ss s st s s s 28
(.. 614-350 (HB. 582) oot s s s b 29
GO, 614548 [H.B. 42) 1ot rirsees et eners st s ket s s e 29

000060

it



Exhibits

Exhibit A In the Matter of the Application of Vectren Energy Delivery of Ohie, Inc..
for Authority to Amend its Filed Tariffs to Increase the Rates und Charges
for Gas Services and Related Matters.

PUCO Case No. 07-1080-GA-AIR et al.,
Opinion and Order (January 7, 2009)

Exhibit B In the Mateer of the Application of Vectren Energy Delivery of Ohio. Inc..
for Authority to Amend its Filed Tariffs to Increase the Rates and (harges
for Gas Services and Related Matters.

PUCO Case No. 07-1080-GA-AlR et al.,
Entry (February 4, 2009)

000061

iv




IN THE SUPREME COURT OF OHIO

The Office of the Ohio Consumers” Counsel, ) Case No, 09-1347
)
Appellant, )
) Appeal from the Public
V. ) Utilities Commission of Ohio
) Case Nos. 07-1080-GA-AIR
The Public Utilities Commission }
of Qhio, )
}
)

and 07-1081-CA-ALT

Appellee.

MEMORANDUM IN SUPPORT

L. INTRODUCTION

The Office of the Ohio Consumers’ Counsel moves to stay the PUCO’s Order and
Entry that provide Vectren with an unlawful and unreasonable means to collect
distribution rates trom customers. The unlawtul and unreasonable means is the rate
design the PUCO ordered Vectren to implement for collecting revenues from its
customers for distribution service. This rate design, known as Straight Fixed Variable
(“SFV™), is the subject of the underlying appeal now before this Court' and is the subject
of two separate appeals filed in 2008 and 2009 with the Court.” Those appeals were
consolidated by the Court on September 2, 2009, and oral arguments on those appeals

were recently heard on Sept. 16, 2009.

!'I'he appeal also presents issues of inadequate notice under R.C. 4909.18 and 4909.19.
(Appx. 000008 and 000010). OCC’s notice of appeal wag filed within three hours of the
PUCO’s denial of OCC’s Entry on Rehearing.

* See QOCC v. Public Utilities Commission of Ohio, Case Nos, 08-1837 and 09-0314,
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The case underlying this appeal began on September 28, 2007, when Vectren filed
a Pre~Filing Notice of its intent to increase distribution rates, Unlike DEO and Duke, the
utilities in the consolidated appeals, Vectren did include a proposal for the SFV rate
design in its application. Nonetheless, Vectren’s Pre-Filing Notice did not propose to
implement a fofal SFV rate design -- a tixed unavoidable customer charge with no
volumetric rate, Rather Vectren proposed to implement SEFV in stages over a period of
two rate case cycles, which would have resulted in a total SFV rate design some time
affer the next rate case filing by Vectren, with complete SFV to be implemented 5-7
years from now.’

Both the Company and the PUCO claimed that one of the primary drivers of the
SFV proposal was the fact that average use per customer was decreasing, thereby
reducing overall sales for Vectren, With less gas sold, Vectren’s ability to collect costs
from customers through the volumes of gas sold was affected. Vectren witness Jerry
Ulrey testified that one ot the contributing factors to reduced usage was the high natural
gas prices compared to prior years,' Mr. Ulrey testitied that as the price of gas goes up, it
is expected that customers will “dial down” or use less gas.” However, as recognized by
memberts of this Court at the DEQ/Duke oral argument, the price of natural gas has
dropped dramatically and continues to be much lower than the historic levels of gas

prices in effect when the rate cases were tried before the PUCQ. Hence, one of the

PUCO’s primary reasons to move to a complete SFV rate design is no longer valid.

1 Company Ex. 9A at 4 (Ulrey Supplemental testimony) (R.67).
+Tr. [ at 59-60 (Appx. D00051),

3 Mr. Ulrey in his testimony relied upon AGA studies on price elasticity that conveyed
that as the price of gas goes up, customers respond by using less gas. Tr. 11 at 59-60.
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SFV is not the only issue being appealed here, though. Like the Duke and DEG
appeals, the adequacy of the notice provided to customers is also an issue. Vectren only
provided customers notice of the first stage of the 8FV rate design, showing an increased
customer charge of $13.37 and a decreased volumetric rate 0 0.07451 per Cef. [t did not
provide customers with any notice of the second stage of the increase. Vectren also
failed to define the “straight fixed variable rate design™ it was proposing to move toward,
as discussed infra.

Later and by virtue of the sea change proposal of the PUCO Statf, which Vectren
embraced, the fixed monthly customer charge more than doubled from the pre-rate case
level of $7.00 to $18.37 (Stage 2). Through its Order, the Commission implemented a
total SEV rate design, with a fixed unavoidable customer charge and no charge for gas
used, beginning on February 22, 2010 -- the second year of new rates for Vectren. The
Commission, thus, similar to its rulings in the consolidated appeals of the Duke and DEO
case, gave the utility even more than it had asked for by imposing a total SFV rate design
on customers in 20§ 0—approximately six years earlier than proposed by Vectren.

OCC applied for Rehearing of that Order, and on March 4, 2009, the Commission
granted, for purposes of further consideration, the OCC’s Application, stating that
{Slufficient reason has been st forth by OCC to warrant turther consideration of the
matters specitied in the applications for rehearing,™® Notably, even though the

Commission ostensibly was ~further considering” OCC’s application requesting

" In the Mutter of the Application of VEDO Energy Delivery of Ohio Inc. for Authority 1o
Amend its Filed Tariffs to Increase the Rates and Charges for Gus Services and Related
Muatters, Case No. 07-1080-GA-AIR, Entry on Rehearing at par. 7 (March 4, 2006), Had
the Commission issued its Entry on Rehearing in a timely fashion, OCC would have
requested consolidation of its appeal here with the DEO and Duke appeals.
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rehearing on SFV and notice in the Vectren case, two appeals on the very same issues

were already tiled and progressing at the Supreme Court. The SFV appeal of the
PUCO’s holding in Duke’s rate case’ was filed on September 16, 2008 as S.Ct. Case No.
09-1837; the SFV appeal in DEQ’s rate case” was filed on February 11, 2009 as S.Ct.
Case No. 09-314.

Not surprisingly, in ruling on OCC’s Application for Rehearing the PUCQO left
unaltered its Order implementing SFV, despite the fact that the Commission was “further
considering” OCC’s rehearing request for almost tive months. An Entry on Rehearing
was finally issted, affirming the January 7, 2009 Opinion and Order, on the eve of ora!
arguments in the consolidated DEO and Duke appeal.” Moreover, in large respects, the
Commission, in denying QOCC’s Application for Rehearing, merely reprised its earlier

findings in the Duke and DEO rate cases.

Notwithstanding the Commission’s tindings to the contrary, the SFV will
negatively impact low-use and low-income customers and will impede energy efficiency,
violating R.C. 4905.70 (Appx. 000007) and R.C. 4929.02(A}(4) (Appx. 000015).
Additionally, the Commission erred in implementing a drastic change to charging

customers for gas distribution service without showing that the need to change is clear

TIn the Matter of the Application of Duke Energy Ohio, [nc., for approval of an Electric
Security Plan, PUCO Case No. 07-389-GA-AIR et al,, Opinion and Order (May 28,
2008),

*In the Matter of the Application of The East (hio Gas Company d.b.a. Dominion Eust
Ohio for Authority to Increase Rates for Its Ges Distribution Service, PUCO Case No.
07-829-GA-AIR ¢t al., QOpinion and Order (Qctober 15, 2008).

? In the Matter of the Application of VEDOQ Energy Delivery of Ohio Inc. for Authority to
Amend its Filed Tariffs to Increase the Rates and Charges for Gas Services and Reluted
Muatters, Case No. 07-1080-GA-AIR, Entry on Rehearing (August 26, 2009), (R. 124).
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and its prior decisions establishing rate design are in error.'” Moreover, the notice

requirements of R.C. 4909.18 and 4909.19 were not fulfilled, depriving customers of the
opportunity to be heard on the new structure of rates they would ultimately pay. All of
these errors, similar to the errors pointed out in the DEO and Duke appeal, give reason to
the Court to reverse the Commission and remand this underlying appeal back to the
Commission, with instructions to cure the defects.

In the meantime, while this appeal and the Duke and DEO appeals are pending,
rates are being collected from Vectren customers under the first stage of SFV. The
second stage of the SFV is set to begin February 22, 2010, when the total SFV rate design
will be imposed upon customers -- consisting of an unavoidable customer charge of
$18.37 and no charge for gas volumes used.

The Court now has an apportunity to stay this next and final stage of SFV and

prevent further injury to VEDO's residential customers. Otherwise, the next stage -- a
flash cut to a total SFV with an unavaoidable $18.37 customer charge and no velumetric
charge -- will be forced on customers causing irreparable harm, as will be explained

below. 1t is this irreparable harm that OCC asks the Court to halt. Because it is unlikely

0 Office of Constmers’ Counsel v. Pub. Util. Comm. (1984), 10 Ohio St.3d 49, 50, 461
N.E.2d 303, quoting Cleveland Electric Hluminating Co. v. Pub. Util. Comm. (1975), 42
Ohio St.2d. 431, 330 N.E.2d 1. Sec also Stare, ex rel. Auto Machine Co. v. Brown (1929},
121 Ohio St. 73, 166 N.E. 903, See ulso Atchison v. Witchita Bd. of Trade, 412 1.8, 800,
806, 93 5.Ct. 2367 (In 1973 the 1.8, Supreme Court set a limit on the power of tederal
agencies to change prior established policies stating that, while an agency may flatly
repudiate its norms, “whatever the ground for the departure [whether it is completely
disregarding a policy or stimply narrowing its applicability] * * * it must be clearly set
forth so that the reviewing court may understand the basis ot the agency’s action and so
may judge the consistency of that action with the agency’s mandate.™); Williams Cas
Processing v. FERC (C.AD.C. 2006), 475 F.3d 319, 326 (The Court further added that,
althaugh not bound by precedent, a demonstration of “reasoned decision-making
necessarily requires consideration of relevant precedent.”).
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that this appeal will be resolved before the next and final stage of the SFV is

implemented in February 2010, OCC requests a Stay of Execution to prevent additional
irreparable harm to VED()'s residential customers in the meantime.

The Stage 2 rate design change is not a revenue increase for Vectren. It will not
change the overall revenues that Vectren is authorized to collect. Therefore, a stay of the
February 2010 (Stage 2) rate design will not impede Vectren's opportunity to implement
and collect its approved revenues, because these revenues are already retlected in the
Stage | rates and are currently being collected pursuant to those rates.

As will be explained fully in the OCC’s Merit Brief, the PUCO approved a two-
stage approach to Vectren’s rate design, abandoning thirty years of precedent. Under the
SFV approach ordered by the PUCQ, customer charges increase dramatically, while

volumetric rates cease to exist. The two stages of SFV for Vectren’s residential

1

customers are as follows:!

Customer Charge Volumetric Charge
Rates Prior to Increase; $7.00 $0.11986 tirst 30 Cef
$0.10442 above 50 Ccf
Stage 1: (2/22/09) $13.37 $0.07451 per all Cef
Stage 2: (2/22/10) $18.37 $0.000000

As illustrated, the fixed monthly customer charge rapidly increases, and there is
no volumetric charge at the second stage. Under this approach, in 2010 VEDO has the

opportunity to collect uil of its distribution service revenues from the fixed customer

Wiy the Muiter of the Application of Vectren Energy Delivery of Ohio, Inc. for un
Increase in lis Nutural Gas Rates, PUCO Case No. 07-1080-GA-AIR, ct al., Rate 310,
Restdential Sales Service, Sheet No. 10 {Stage *1 & 2) (February 17, 2009). (R. 121).
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charge that customers cannot avoid, and no revenues from the volumetric charges that

customers historically could control by reducing their usage. Both stages of the rate
Jesign were proposed by Vectren and modified and approved by the PUCO, to provide
Vectren with the opportunity to collect the revenues authorized by the PUCQO in its Order.
Thus, the Court can grant the stay to prevent Stage 2 rates {fom being charged to
customers and Vectren will continue to have the opportunity to collect Stage 1 rates. As

a result, no substantial harm will flow to the Company if this stay is granted.

Il STANDARD OF REVIEW
There is no controlling precedent in Ohio setting torth the conditions under which
an order of the Commission shall be stayed.'? However, the Commission has urged

adoption of the four-part analysis suggested by Justice Douglas in his dissent in WC/

Telecommunications Corp. v. Pub. Util. Com.™® There Justice Douglas presented four
tactors to consider when examining a request tor a stay of a Commission order: (a)
Whether there has been a strong showing that movant is likely to prevail on the merits;
{b) Whether the party seeking the stay has shown that it would sufter irreparable harm
absent the stay; (¢) Whether the stay would cause substantial harm to other parties; and
(d) Where lies the public interest.!? As illustrated below, this Court should stay the

Commission’s order because OCC can show a strong public interest in favor of the stay, a

2 I the Mutter of the Commission’s Investigation Into the Modification of trastate
Aecess Charges (Feb. 20, 2003), PUCO Case No. 00-127-TP-COI, unreported (citing
MCT Telecommunications Corp, v, Pub. Util. Com, (1987), 31 Ohio St.3d 604, 606
{Douglas, J., dissenting)). (Appx. 000062-000072}.

U MCT Telecommunications Corp. v. Pub. Uhl, Com, (1987), 31 Ohio St.3d 604, 606
{(Douglas, I, dissenting))

Md,
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strong likelihood of prevailing on the merits, irreparable harm to consumers it the stay is

not issued, and no substantial harm to Vectren if the stay is granted.

1. LAW AND ARGUMENT

Al A Stay Of The Stage 2 SFV Rate Design Will Serve The Public
Interest Because The Stay Will Ensure Compliance With The Public
Policy Of R.C. 4929.02(A)}(4) And With The Conservation
Encouraged By R.C. 4905.70.

Justice Douglas, in articulating a standard for stays, emphasized that the most
important consideration is “above all * * *, where lies the interest of the public™ and that
“the public interest [] is the uitimate important consideration for this court in these types
of cases.”"® Justice Douglas’ dissent in MC/ emphasizes that Commission Orders “have

effect on everyone in this state -- individuais, business and industry.”"® In these difficult

economic times, that effect is most sharply felt by individual residential consumers who

can ill atford increases in essential services, such as utilities in general, and the supply of
natural gas fuel, in particular.

The public interest in this case is intertwined with the state policy of encouraging
conservation and energy efficiency efforts in Ohio. R.C. 4929.02(A)(4) encourages
“innovation and market access for cost-etfective supply- and demand-side natural gas
services and goods.”!” Moreover, R.C. 4905.70 requires the Commission to initiate

programs that promote and encourage conservation and reduced consumption.

15 1d.
" 1d.
7 R.C. 4929.02(A)(4).
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Yet. the SFV rate design contradicts and undermines this policy. Instead the price

signal received by customers is that no matter how much they reduce consumption, their
distribution bill will not be reduced. In other words, tor distribution service rates,
customers can use as much gas as they want, without having to pay any more than the flat
unavoidable customer charge (in 2010). This rate design discourages customers trom
pursuing conservation eftorts such as purchasing insulation and other conservation
retrofits.

Recent developments in high-efficiency furnaces and set-back thermostats, which
promote conservation and energy etticiency, gained “market access” because individual
consumers were motivated to lower their utility bills by conserving tuel and using it more
efficiently. The SFV rate design, on the other hand, fails to reward consumers’

conservation effotts because the fixed monthly customer charge must be paid regardless

of whether the consumer reduces usage. This rate design vitiates the impact and benefit

of reduced consumption.

Further, the SFV rate design prolongs the time (the payback period) it takes for
investments in conservation and efTiciency retrofits to pay for themselves in savings.
R.C. 4905.70 charges the Commission with encouraging these kinds of retrofits and
innovation.® Thus, by discouraging consumers from investing in energy efficiency and
conservation efforts, the Commission fails to adhere to state energy policy and ignores

the duty that the General Assembly placed upon it through R.C. 4905.70,

R.C. 4911.15 allows the Consumers’” Counsel to represent consumers “whenever

in [her] opinion the public interest is served.” The Consumers’ Counsel first intervened

¥ R.C. 1905.70.
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in this case to serve the public interest and moves to stay the Commission’s order now for
the same reason, The SFV rate design approved by the Commission below discourages
conservation, rewards high consumption, and diminishes the value of energy efficiency
investments to residential consumers. Morcover, it raises issues of taimess, as noted by
Justice Pfeifer in the DEO and Duke appeals oral argumeant, by shitting costs between
low-use and high-use customers within a customer clags. A stay of that Order would thus

serve the public interest by impeding the drastic move in 2010 to a total SFV rate design.

B. The OCC Has Pravided A Strong Showing That It [s Likely To
Prevail On The Merits.

The OCC provided substantial and appropriate evidentiary suppott for its
positions while the case was pending at the PUCQ, and will explain why it should prevail
on the merits, in the merit brief it will file with this Court. The gravity of the errors

presented, when fully weighed and addressed, make it likely that the OCC will prevail on

the merits.

The errors complained of with respect to the SFV rate design ave virtually
identical to the errors described in the DEOQ and Duke appeals now pending before the
Court. The errors pertain to questions of law and fact requiring a bifurcated standard of
review, The question of law presented in the underlying appeal on SFV is as follows:
Did the PUCQ violate the state policy to promote and encourage conservation as required
by R.C. 4929.02(A)(4) and state law under R.C. 4905.70 by imposing a rate design that
encourages more gas usage instead of conscervation? The question of fact presented
pertaining o SFV is: When the PUCO implemented its fundamental change to how rates
are collected from customers, departing from over thirty years of precedent and forsaking

gradualism, did it show that the need for a drastic change was clear and that its prior
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decisions on rate design were inerror? These are the very same errors complained of in

the pending appeals related to DEO and Duke,

There are also questions of law associated with the sutticiency of notice, similar
to the issues presented in the DEQ and Duke appeal. " The issue presented by the instant
appeal on notice are questions of law: Did Vectren provide adequate legal notice of the
new rate design, as required under R.C. 4909.18 and 4909.19, and was the notice

sufticient to ensure that the due process rights of customers, under the U.S. Constitution,

were met?

Accordingly, for these issues of law, this Court has complete, independent power
of review, while the issue of fact is held to a standard requiring reversal if the tinding of
the PUCO is manifestly against the weight of evidence.” Specifically, R.C. 4903.13

(Appx. 000002) provides this Court with authority to reverse, vacate, or modity a

Commission order where the Court finds that order unlawiul or unreasonable, Here OCC
can show that the order is unlawful because it violates provisions of the Revised Code

and the U.S. Constitution. On the singular factual issue related to SFV, OCC can show

' Whether the notice is sufficient under R.C. 4909.18 and 4909.19 will turn upon the
Court examining Vectren's actual notice to customers. The notice issues presented in the
Duke and DEQ appeal, though also pertaining to sutficiency of notice, are tactually
ditferent. In the Duke and EDQ appeals, neither Duke nor DEO provided any notice of
SFV to customers, as the SFV proposal was not part of their original rate case filing.
Here, the SFV was part of Vectren's original rate case filing, but Vectren tailed to
explain the substance and prayer of the SFV, including Stage 2 rates, to customers.
Hence, the issucs are similar, although not identical, due to the underlying factual
differences,

D onsumers ' Counsel v. Pub, Util. Comm. (1983), 4 Ohio St.3d [ 11,112,447 N.E.2d
749,
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the PUCO failed to justify its radical change to rate design, amounting to a finding that

was against the weight of evidence. When these errors are tully weighed and addressed,

it is likely that OCC will prevail on the merits.

Specitically, R.C. 4903.13 provides this Court with the authority to reverse,
vacate, or modify a Commission order where the Court finds that order unlawfui or
unreasonable. Without repeating arguments to be made in their entirety in OCC’s Merit
Briet, OCC will show that the order is unreasonable and unlawtul on four independent

bases.

1. The Commission's Order Is Unlawful And Unreasonable
Because It Approves A Rate Design That Fails To Promote
Energy Efficiency And Discourages Conservation, Thus
Violating R.C. 4929.02 And 4905.70.

R.C. 4929.02(A)4) and 4905.70 require the Commission to approve rates that

promote energy etficiency and encourage conservation in accordance with Ohio law and
policy. The rate design ordered by the PUCO works against both energy etfficiency and
conservation. The SFV rate design penalizes energy-efticient consumers in two ways,
First, the payback periods for any energy eificiency investments under the SFV rate
design are extended. Second, the cost per unit of consumption increases for low-use
customers and decreases as consumption rises, resulting in the low-use customers
subsidizing the high-use (and potentially less efficient) customers, Therefore, the SFV

rate design does not encourage conservation and violates R.C. 4905.70.
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This Court has tound that violations of statutes containing state policy warrant a

reversal of the Commission’s Order and remand to remedy the statutory violation.” R.C.
4929.02(A)4) declares the policy of the State of Ohio is to “{ejncourage innovation and
market access for cost-effective supply-and demand-side natural gas services and goods.”
'The SFV rate design sends consumers the wrong price signal. directly violating that
policy. SFV rate design harms those who have invested in energy efficiency by
extending the payback period, and takes away control that consumers have over their
utility bills. ‘Thus, the SFV rate design fails to promote energy etficiency and encourage
conservation, which is contrary to state pelicy and violates R.C. 4929.02(A)(4). OCC
can, therefore, show that the Order to implement the SFV rate design violates statute and
policy and is theretore unlawful and unreasonable.
2 The Commission's Order Is Unlawful And Unreasonable
Beeause [t Deviates From Precedent And The Commission

Demonstrated Neither A Clear Need To Change Its Position
Nor Error In Prior Decisions.

Decisions of this Court prevent the Commission from changing its position
without appropriate considerations. [n Office of Consumers’ Counsel v. Public Utilities
Commission, this Court stated ** * * Although the Commission should be willing to
change its position when the need therefore is clear and it is shown that prior decisions

are in error, it should also respect its own precedents in its decisions to assure

2 Elyria Foundry Company v. Pub. Util. Comm. (2007), 114 Ohio St.3d 305, 317, 871
N.E.2d 1176, (In the Elyria Foundry Case, a violation of R.C. 4928.02 (G), a statute
mandating state policy against anticompetitive subsidy relative to competitive retail
clectric service, was found.)
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predictability which is essential in all areas of the law, including administrative law.”
{Emphasis added.)”

The Commission’s Order here fails to show either a need for a change from its
previous ratemaking pelicy or that the policy was in error. By imposing the SFV rate
design on Vectren’s residential customers, the Commission ignored thirty years of cases
supporting a rate design comprised of a low customer charge with a volumetric charge for
usage. Also strewn aside by the Commission was its historic philosophy which embraced
the regulatory principle of gradualism. This flagrant disregard for prior precedents has
permitted the PUCO to institute a rate design that dramatically changes rates paid by
customers, with customers now being forced to pay huge increases in the monthly tixed
unavoidable customer charge. This shift in the design of rates is monumental — it is
significantly greater than ever contermplated by the PUCO.

The Commission’s Order neither explains its rationale for ignoring principles of
gradualism nor justifies disregarding thirty years of Commission rate design precedent.
Thus OCC can demonstrate that the Commission’s Order abandons precedent pertaining

to the design of rates and the policy of gradualism without showing that there is a clear

2 Office of Consumers’ Counsel v. Pub. Util. Comm. (1984), 10 Ohio S1.3d 49, 30, 461
NLE.2d 303, quoting Cleveland Electric Hluminating Co. v. Pub. Util. Comm. {1975}, 42
Ohio St.2d. 431, 330 NLE.2d L. See also State, ex rel. Auto Machine Co. v. Brown (1929),
121 Ohio St. 73, 166 N.E. 903 Atchison v. Witchita Bd. of Trade (1973), 412 U.S. 800,
806, 93 S.Ct. 2367 (In 1973 the U.S, Supreme Court set a limit on the power of federal
agencies to change prior established policies stating that, while an agency may flatly
repudiate its norms, “whatever the ground for the departure [whether it is completely
disregarding a policy or simply narrowing its applicability] * * * it must be clearly set
forth so that the reviewing court may understand the basis of the agency’s action and so
may judge the consistency of that action with the agency’s mandate.”), Williams Gas
Processing v. FERC (C.A.D.C. 2006), 475 F.3d 319, 326 (The Court further added that,
although not bound by precedent, a demonstration of “reasoned decision-making
necessarily requires consideration of relevant precedent.™).
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need for such change or that previous decisions were in error. The Commission’s Order,

therefore, is unlawtul and unreasonable under this Court’s precedent.

3 The Commission’s Order Is Unlawful And Unreasonable
Because It Violates The Notice Requirements Imposed By R.C.
4909.18 And 4909.19,

The General Assembly enacted R.C. 4909.18 and 4909.19 in order to provide
customers with an opportunity to protect their interests in state regulation of the rates of
public utilities. The legal requirements imposed by these statutes can be neither waived
nor ignored by the PUCO. Because the PUCQO failed to enforce these provisions,
Vectren's customers had no adequate notice of the Stage 2 rates propused by Vectren.
Thus, OCC can demonstrate that the Commission’s failure to adhere to the law results in

an unreasonable and unlawtul Order.

1, The Commission’s Order Is Unlawful And Unreasonable
Because Vectren Failed To Provide Adequate Legal Notice Of
The Stage 2 Rates, Violating Customers’ Due Process Rights
Under The 14" Amendment To The U.S. Constitution.

“The fundamental requisite of due process of law is the opportunity to be
heard.”” Due process for individuals is a constitutional right protected by the Fourteenth
Amendment. (Appx. 000027). The opportunity to be heard can have no meaning
however, if one is not informed of the 1ssues in contention and consequently can not

make a decision as to whether to challenge or object to a matter,”?

Brannis v. Ordean (1914), 234 U.S. 385, 394, 43 8.Ct. 779, 58 L.Ed.1363, citing
Louisville & N.R. Co. v. Schmidt (1990), 177 U8, 230, 236, 20 S.Ct. 620; 34 L.Ed.747;
Simon v. Craft (1901), 182 U.S, 427, 436, 20 $.Ct. 620; 44 L.Ed. 747,

2 See for example Mullune v. Central Hanover Bund & Trust Co. (1950), 339 U.S. 306,
313, 70 S.Ct. 652,94 L. Ed. 865, where the Court noted that “{t]he right to be heard has
little reality or worth unless one is informed that the matter is pending and can choose tor
himself whether to appear or default, acquiesce or contest.”
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Since Vectren's notice did not sufficiently inform its customers of the issues in

contention, including the Stage 2 rates, VEDO’s customers were unable to make a
deeision as to whether to challenge or object to the matter. Customers’ opportunity to be
heard could not be assured under such circumstances. Consequently, customers’ rights to

due process, in the form of an opportunity to be heard, were violated.

C. Irreparable Harm Will Be Suffered By Residential Customers In The
Absence Of Action By This Court,

I{arm is irreparable “when there could be no plain, adequate and complete remedy
at law for its occurrence and when any attempt at monetary restitution would be
“impossible, difficult, or incomplete.”* In the context of judicial orders, this Court
traditionally looks to the lack of an effective legal remedy to determine whether to allow
an interlocutory appeal to stay the proceedings.” The SFV rate design irreparably harms

Vectren's low-use and low-income residential customers and warrants this Court granting

the requested stay.

I Ohio Law Provides No Plain, Adequate, And Complete

Remedy For The Harm To Veciren’s Customers If A Stay [s
Not Granted.

a. There Is No Plain, Adequate, And Complete Remedy
For The Lost Opportunities To Conserve,

{Inder Stage 2, the fixed monthly customer charge will increase to almost three

times greater than what consumers were paying only a year ago. This drastic increase

B FOPv. City of Cleveland (2001), 141 Ohio App.3d 63, 81, 749 N.E2d. 840 (citing
Cleveland v. Cleveland Elec. Huminating Co. (1996), 115 Ohio App.3d 1, 12, 684
N.F.2d 343, appeal dismissed (19773, 78 Ohio St.3d 1419).

* See, e.g., Tilberry v. Body (1986), 24 Ohio St.3d 117, 24 Ohio B. Rep. 308, 493 N.E2d
954 and Sinnott v. Aqua-Chem, Inc. (2007), 116 Ohio St.3d 158, 2007-Ohio-3584, 876
N.E.2d 1217.

6 000077



will discourage energy conservation and may, in fact, prompt customers o use more gas.

Under this rate design, the cost per unit of gas consumed decreases as consumption
increases. Such a rate design encourages consumption which negatively influences
conservation decisions and energy etficiency etforts that can benefit consumers, reducing
their utility bills and is so important to state and national energy concems.

The SFV rate design may discourage residential customers from investing in
encrgy efficient home improvements or from implementing conservation measures,
because the new rate structure will not reward their investment. Certainly, conservation
becomes less attractive to consumers if conserving does not reduce their gas bills or if the
payback period for their investments in higher-priced insulation or energy etficient
cquipment is extended over a longer time period. These opportunities for conservation

and the ensuing savings on customers’ bills will be lost if'a stay is not granted. There is

no way to reach back and recover the energy that customers would have conserved under
a different rate structure. That energy and the opportunity for savings will be lost

forever, and no leégal remedy will restore it.

b. The SFV Stage 2 Tariffs May Force Low-Use
Customers To Migrate Off The System And Cause
Irreparable Harm Ta Remaining Customers Who Will
Be Responsible For The System Costs.
Other customers, primarily low-usage customers, may opt to discontinue service
altogether if a stay is not granted maintaining the current rate structure. Indeed Vectren
Witness [lrey testified that he expects a number of customers to lcave the system when

the SFV rates are implemented.”” That was the reason Vectren proposed seasonal rates,

with lower customer charges during the summer and higher customer charges during the

7 Gee Ulrey testimony, Tr. [11 at 93-94 (Appx. 000038).
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winter. Vectren also proposed a pro torma adjustment to revenucs to recoup

approximately $300,000 in revenues projected to be lost as low-usage customers leave
the systern.” Had Vectren been successtul in its proposal, the “lost” revenue would have

been recovered from Vectren’s remaining customers.

With a fixed customer charge of $18.37 per month, a customer would have the
incentive to discontinue service from April | to October 1 of the year, thereby saving
almost $110.23. When this is compared to the reconnect charges of $60, there is a clear

incentive for a customer to leave the system during the summer months, and come back

in the winter.

Having created this potential problem, VEDO proposed a solution that included a
non-cost based “avoided customer charge™ for each month a customer was disconnected

from the system. Although VEDQO’s proposal was rejected, it illustrates the problems

that are likely to e¢nsue with the implementation of SFV. Vectrens’s avoided customer
charge was proposed to apply to customers who disconnect during the months where they
were using little or no gas (summer months), and reconnect in winter, when their gas
usage is substantial. This charge would have the effect of punishing customers --
including low-use and low-income customers -- who react to an almost tripling of their

fixed customer charge by dropping off the system during the summer months when they

use no gas.

Under VEDO's proposed avoided customer charge, customers would have been

charged a monthly customer charge even though they were disconnected and receiving no

2 Neither of these proposals was adopted by the PUCO, nor were they incorporated into
the overall revenue requirement agreed to in the filed Stipulation.
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vas service. VEDO proposed that the disconnected customers pay a monthly customer

charge of $10.00 per month for May through October and $16.75 per month, for up to

three additiona! “winter™ months (November through April).

Thus, YEDOs own proposal recognizes the reality of the scenario raised by
Justice Pfeifer in the oral arguments of the Duke and DEO appeal -- customers
disconnecting from the system, and reconnecting months later, all in an attempt to avoid
the consequences of SFV. This could lead to customers being forced to pay even higher
rates in the future to make up for the lost contributions from customers who elected to

leave the system, either temporarily or permanently -- all in the name of achieving an

unlawful and unreasonable rate design.

Low-use, low-income customers may determine that the significantly higher fixed

customer charge is too great a price to pay to have gas service. Even low-use higher

income customers may reach the same conclusion. Vectren witness Ulrey estimates that
there are potentiaily 3.000 customers who fall in the category of low-use customers that
may leave VEDO’s sys!em.zg This could create aimost $661,320 in lost revenues,
associated with Stage 2 customer charges.”® The potential loss of customers would place
an even greater burden on remaining customers who might then become responsible for

the recovery of the costs associated with the facilities used to serve those customers no

2 1d,

™ $18.37 per customer per month x 12 months = $219.44 per customer per year x 3,000
customers = $661,320.
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. , 3} .
longer taking gas service. ' Once these low-use customers leave the system, there is very

little likelihood that they would ever retum. 1t would be impossible to undo the harm
from such losses,
<. There I3 No Plain, Adequsate, And Complete Remedy To
Address The Violations Of The Notice Requirements

Imposed By R.C. 4909.18, 4909.19, And Due Process
Rights.

(hio law requires that customers be provided actual notice of the utility’s filing of
a distribution rate incrcase. R.C. 4909,18 and 4909.19 are two provisions of the Revised
Code that address the process a utility must follow when applying for an increase in rates.
These provisions require that, among other things, a utility applying for a rate increase
publish “the substance and prayer of its application” once a week, for three consecutive

weeks, in generally circulated newspapers throughout the utility’s service arca. Vectren,

however, did not provide customers with notice that conveyed the substance and prayer
of its SFV rate design and the PUCO failed to enforce the notice requirements.
Specifically, Vectren’s newspaper notice, advised that “VEDO proposes changes
to the rate design for Rate 310 (Residential Sales Service) and Rate 315 (Residential
Transportation Service) that initiate a gradual transition to a straight fixed variable rate

for distribution service.”*? Then VEDO provided the proposed rates and the average

3 Qea Tr. HI at 93-96, where Vectren Witness Ulrey testified that the costs of
approximately 3,000 customers leaving the system would be $300,000. This estimate
was based on Vectren's proposed seasonal customer charge, and not the $18.37 per
manth, Stage 2 customer charge approved by the PUCO.

2 gee VEDO Legal Notice of Publication, schedule S-3. (Emphasis added.) (Appx.
000029).
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percentage increase in operating revenue requested on a rate schedule basis but anly for
the proposed charges for Stage | rates. The notice did not include any explanation of
what “straight fixed variable rate for distribution service™ means. Nor did the Company
explain what changes to customer charge and volumetric rates would be made to “initiate
a gradual transition” to the SFV rate for distribution service.

Moreover, nowhere in the notice is a “gradual transition” defined. Missing from
the notice as well are the actual Stage 2 rates, the average proposed increase to customers
under the Stage 2 rates, and the date at which the Stage 2 rates are to go into effect.
Finally, the notice failed to advise customers of the Company’s end plan to move to a
total SFV -- with no volumetric rates and a high unavoidable fixed customer charge -- the
rate design the Commission ultimately approved much earlier than VEDO had proposed
in filed testimony -- beginning in February 2010. Had Vectren’s notice provided its
customers with accurate information and sufticient detail regarding the impact of the rate
design that was sought, these customers would have had the opportunity to determine
whether to speak out and to provide input to the PUCO — input that the PUCO is legally
obligated to consider as part of its review process. Customers however, were deprived of
this opportunity due to the legally insufficient notice.

The General Assembly enacted R.C. 4909.18 and 490%.19 in order to provide
customers with an oppertunity to protect their interests. The legal requirements imposed
by these statutes can be neither waived nor ignored by the Commission. Because the
inadequate notice failed to give Vectren customers notice of the substance and prayer of
the SFV rates, customers were denied their fundamental opportunity to be heard -- they

were not made aware of how the proposed SFV rate design would inpact their rates and
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thus were unable to determine whether to participate in the case. This is a denial of their
basic due process rights, guaranteed by the 14th amendment to the U.S. Constitution, and
reinforced under R.C. 4909.18 and 4909.19, Since Vectren’s notice did not sufficiently
inform its customers of the issues in contention, in particular the proposed radical change
in rate design, Vectren's customers were unable to make an informed decision to
participate in the rate case. Customers’ opportunity to be heard could not be assured
under such circumstances. Consequently, customers’ due process rights were violated.
Some courts have ruled that when the process is flawed or biased, this may be
sutficient to warrant injunctive relief, if events subsequent to the pracess produce
irreparable harm.*? Such circumstances exist in this case. The lack of adequate notice
under R.C. 4909.18, and 4909.19 caused the hearing process undertaken to be flawed.,
Vectren's customers were not given sufticient information to determine the impact of the
proposed rate design on their individual bills. Theretore, the implementation ot the SFV
Stage 2 residential rates, which resulted from a proceeding in which the due process
rights of consumers were violated, will result in harm to Vectren’s residential customers

for which there is no adequate remedy.

2. Any Attempt At Monetary Restitution Far The Payment Of
Unlawful And Unreasonable Rates Would Be Impeossible,
Difficalt, Or Incomplete.
Economic loss is irreparable harm where that loss cannot be recovered. [n
Tilberry v. Body, this Court found that the effect of a court order calling for the

dissolution of a business partnership would cause “irreparable harm™ to the partners

because “a reversal * * * on appeal would require the trial court to undo the entire

Y United Church of the Medical Center v. Medical Center Commission (C.A7, 1982),
89 T.2d 693, 701.
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accounting and to return all of the asset distributions” - a set of circumstances that would
be “virtually impossible to accomplish.™ In Sinnott v. Aqua-Chem. Inc. this Court
tound that a lower court’s pre-trial findings could be appealed at the point they Were
issued because the Iindings allowed the case to proceed to trial.>® The majority reasoned
that “the incurrence of unnecessary trial expenses is an injury that cannot be remedied by

nit

an appeal from a final judgment,”™” and so concluded that “{i]n some instances, “[tlhe

proverbial bell cannot be unrung and an appeal atter tinal * * * judgment on the merits
will not rectify the damage’® sutfered by the appealing party.™’

Titherry and Sinnoit illustrate that cconomic harm does become irreparable where
the loss cannot be recovered. No post-judgment remedy could have restored the
unnecessary trial expenses to the corporation in Sinruit, And recovery of partnership
distributions after dissolution in Tilberry would have been “virtually impossible.” For
Vectren's low-use residential consumers atfected by the Commisgsion’s Order here, any
recovery subsequent to a successful appeal is highly unlikely. This is because the
Company can be expected to argue (and the Court can be expected to rule) that

recompensing consumers is barred by Ohio law. Thus, it will be argued that any

* Tilberry, 24 Ohio St.3d at 121.
33 Sinnott, 116 Ohio St.3d at 164.
* 1d. at 163.

T1d, at 162 (quoting Gibson-Myers & Assocs, v. Pearce (Oct. 27, 1999), Summit App.
No. 19358, unreported (compelled disclosure of a trade secret would “*surely cause
irreparable harm™)) (Appx. 600097}
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compensation to Vectren customers amounts to retroactive refunding of overpayments by
customers whc:fe such payments are not made subject to refund,’®

This Court expressed this principle in its landmark holding in Keco Industries.
Ine. v. Cincinnati and Suburban Bell Tel. Co., where it limited retroactive ratemaking,
according 1o its interpretation of R.C, 4905,32: “Under this section a utility has no option
but to collect the rates set by the Comamission and is clearly forbidden to refund any part

of the rate collected.”

Pursuant to the Commission’s order and the schedule imposed therein,’® Vectren
raised its {ixed monthly customer charge trom $7.00 to $13.37 on February 22, 2009,
Vectren will raise its customer charge to $18.37 on February 22, 2010 and there will be
no charges for gas used. It is this Stage 2 increase that OCC asks the Court to stay.

The incremental increases in the customer charge that will be imposed in
February cannot be recovered once they are paid. Without a stay, the next stage of the
fixed monthly customer charge will cause Vectren’s low-use residential customers to
suffer more irreparable harm in the event that OCC prevails on appeal to this Court. The
subsidy or shift of revenue responsibility between low-use residential customers and

high-use residential customers will not be able to be recouped absent a tinding of some

exception to Keco.

¥ See, e.g., Lucas County Commissioners v. Pub. Util. Comm. (1997), 80 Ohio $t.3d 344,
1997 Ohio 112, 686 N.E.2d 301; Keco Indus. v. Cincinnati & Suburban Bell Tel. Co.
{1937), 166 Ohio 8t, 254, 92 of the syllabus, 2 (3.0.2d 85,141 N.E.2d 465.

* Keco. supra note 41, at 257. [fthe Court denies a stay, then Movants reserve their

rights to later argue tor a refund, such as in the event the Court overturns the PUCO’s
decision.

0 In the Matter of the Application of Vectren Energy Delivery of Ohio Inc. to Increase
its Nutural Gas Rates, Case No. 07-1080-GA-AIR et al,, Opinion and Order at 15
(January 7, 2009).(R. 114).
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D. Vectren Will Suffer No Substantial Harm As A Resalt Of This
Court’s Stay Of The Order.

In this case OCC is only objecting to the rate design and deficient notice -- not to

the total revenues that Vectren is authorized to collect from residential customers.

Vectren's rates are designed to provide Vectren with the opportunity to collect its

authorized revenue requirements whether under Stage 1 or Stage 2 of its approved

Residential Tariffs, However, as Vectren transitions from Stage 1 to Stage 2 of its SFV

rate design, it collects mare of the revenue requirement through the fixed monthly

customer charge than through the volumetric charge. The following chart demonstrates

the shift from volumetric rate collection to fixed rate collection that has occurred since

the tariffs were approved, with the “Prior Tariff” referring to existing rates prior to the

PUCO Order under appeal.

Monthly Annual Number Residential Revenue Shift
Residential of Residential Revenues from Volumetrie
Customer Bills*! Collected through | to Fixed Customer
Charge Customer Charge Charge
Prior Tariff $7.00 3,470,666 $24,294,662 N/A
Stage 1 $13.87 3,470,666 $48.138,137 $23,843,475"
Stage 2 $18.37 3.470,666 $63,756,134 $39.461,472%

Y In the Matter of the Application of Vectren Energy Delivery Inc. for an Increase In its
Natural Gas Rates , PUCO Case No. 07-1080-GA-AIR, et al., Application at E-4.1 page
| of 32 (annual number of RS bills, 2,674,136), and E-4.1 at page3 of 32 (annual number
of RT bills, 796,530) (November 20, 2007). (R. 15},
'2548.138,137 - 24,294,662 = $23,843,475.

263,756,134 — 24,294,662 = $39.461 472,

25
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As described above, granting the stay of execution would freeze the rate design at

Stage |, while still allowing Vectren the opportunity to continue to collect its approved
revenue requirements. This ensures the Company will not suffer any substantial harm
due to the stay of execution. The Company would merely miss the opportunity to collect
approximately $16 million more of its authorized revenues through a fixed monthly
customer charge, The Company will nevertheless have the opportunity to recover that
$16 million in authorized revenues but through volumetric charges in lieu a solitary,
higher tixed charge. Thus, the staying of Stage 2 rates, allowing tor Stage | rates to
continue, ensures the Company will not suffer substantial harm due to the stay, The
irreparable harm to Vectren's residential customers, however, as described below, is
exacerbated as the tixed monthly customer charge increases and the volumetric rate

disappears. And it is that harm that is substantial and irreparable.

IV. NOBOND IS NECESSARY IN ORDER TO EFFECT THE STAY

A No Bond Should Be Required To Be Posted By OCC, As The Court
And The Commission Have Both Permitted Stays To Be Granted
Without The Posting Of A Bond.
Both the Commission and this Court have granted a stay without requiring that a
bond be posted in order to etfect the stay. As recently as 2007, a Commission Examiner

granted 2 motion to stay a PUCO Order scught by Verizon when no undertaking was

filed, despite arguments that posting of bond was necessary under R.C. 4903. 16.** There

Y In the Matter of the Petition of MClmetro Access Transmission Services LLC dba
Verizon Access Transmission Services, Inc. for Arbitration of Interconnection Rates,
Terms, and Conditions and Related Arrangements with United Telephone company of
Ohio dba Embarg (Aug. 24, 2007), PUCO Case No. 06-1485-TP-ARB, unreported.
{App. 000073).
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the Examiner ruled that the stay would be issued with no undertaking despite claims that

“substantial dollars” were at risk if the stay was granted. Likewise, this Court, in M/
Telecommunications Corp. v. Pub. Util. Comm. approved a stay of a PUCO order
without the posting of a bond, In that case the movant was not a public entity, nor did it
¢laim circumstances not requiring a bond. Under these precedents, this Court should

grant OCC the stay without a bond.

. Under R.C. 2505.12 The OCC Is A Public Officer Of The State And
Need Not Give A Supersedeas Bond.

Ohio law provides for an exemption that should relieve OCC from having to post
a bond or “execute an undertaking™ as bonding is referred to in R.C. 4903.16 (Appx.
000003). This exemption is found under R.C. 2505.12 (Appx. 000001}, which provides

that a public officer is not required to post a supersedeas bond when acting in a

representative capacity for the state. Specifically, R.C. 2505.12 {Appx. 000001} provides
“An appellant is rof required to give a supersedeas bond in connection with any of the
following: (A) An appeal by any of the following:* * * (3) Any public officer of the state
or of any of its political subdivisions who is suing or is sued solely in the public officer's
representative capacity as that officer.”®

According 1o R.C. 4311.06 (Appx. 000013), the Consumers’ Counsel “shall be

considered a state officer * * *™*" Furthermore, according to R.C. 4911.02 (Appx.

5 n MCI Telecommunications Corp. v. Pub. Util. Comm. (1987), a stay was granted in a
utility case by the Ohio Supreme Court without the posting of a bond despite the fact that
the appellant was not a public entity.

" R.C. 2505.12. (Appx. 000001} (Emphasis added).
TR.C.4911.06. (Appx. 000013).
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(000012), the Consumers’ Counsel may “institute, intervene in. or otherwise participate in

proccedings in both state and federal courts * * * on behalf of the residential
consurmers.”® Thus, in filing a request for a stay of execution, the Consumers’ Counsel
acts in a representative capacity and, as a public otficer, is not required to post a
supersedeas bond.

R.C. 4903.16 (Appx. 000003) was originally formulated to address stays applied
for by utilitics, not customers. It was intended to protect customers, not handicap the
representative of such customers, as astutely recognized by Justice Herbert,””

The original version of R.C. 4903.16 (Appx. 000017), (passed in 191 1), limited
the undertaking requirement to a “public utility or railroad.” Specifically, Section 73 of
H.325 (Appx. 000018), the predecessor to R.C. 4903.16 {Appx. 000003), contained the

following language “{t}he condition of the undertaking shall be that the public utility or

railroad shall refund to each of such users, public or private, the amount cotlected by it in
excess of the amount which shall finally be determined it was authorized to collect.”®
This Court has noted that “{platently, Section 4903.16 Revised Code, was designed
primarily to apply to a public utility which is dissatistied with the rates or charges as
ordered by the Public Utilities Commission.”" The focus in 1911 was on ensuring a
refund for customers who were found to have been overcharged in the event the utility

lost its appeal.

®R.C. 4911.02. (Appx. 000012).

¥ City of Columbus v. Pub, Util. Comm. (1959), 170 Ohio St. 105, 112, 163 N.E.2d 167.

0 6.C. 614-70 (1.B. 89, 79th General Assembly, [911) (Appx. 000018
000019) Emphasis added).

e ity of Cotumbus v. Public Utilities Commission of Ohio (1959}, 170 Ghio St. 1035,
169, 163 N.E.2d 167.
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Although later versions of the legislation changed to require the “plaintitf in
error” to execute an undertaking, > and later “the appellant” to execute the undertaking,”
these changes came with other provisions including those that eventually were codified as
R.C. 4903.17, 4903.18, and 4903.19, These provisions address how the stay is to be
implemented, and how refunds are to be accomplished. Ayain these provisions are
directed toward the situation where utilities, not customers, obtain a stay of the PUICO
orders, and have been collecting sums in excess of amounts that would have been
collected if the stay had not been granted. R.C. 4903.17 (Appx. 000004) addresses the
circumstance under which a stay of a Commission order has been received by the utility,
and the utility has collected in excess of the amount permitied by staying the order. R.C.
1903.18 (Appx. D00005) speaks to a utility obtaining a stay of an order that would have
lowered the rates paid by customers, and establishes standards for the overcharges. R.C.
4903.19 {Appx. 000306) addresses how moneys collected under 4903.18 are to be
distributed.

A review of the legislative history behind R.C. 4903.16 (Appx. 000003) thus
warrants a different approach, one which was thoroughly discussed by Justice Herbert in
his dissent in the City of Columbus case.’* R.C. 2505.12 (Appx. 000001) should be read

in pari materia with Section 4903.16, as Justice HHerbert judiciously opined. Doing so

2 (3.C. 614550 (H.B. 582, (Ohio 1913). (Appx. 000020).
3 G.C. 614-548 (11.B. 42, (Ohio 1935). (Appx. 000024).
* City of Columbus v. Pub. Util. Comm. (1959), 170 Ohio $t. 105, 112, 163 N.E.2d 167.
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will permit the statute to be viewed in a manner to carry out the legislative intent of R.C.
4903.16.7.

The legslative intent of R.C. 4903.16 was that customers should be protected
from paying increased rates pending an appeal filed at the Ohio Supreme Court. Reading
R.C. 2505.12 in pari materia with R.C. 4903.16 fulfills this legislative intent, It also
allows OCC. a statutory representative of residential customers™® to obtain a stay to
protect its customers without posting a bond -- something it has no ability to do, beyond a
nominal bond.

By reading R.C. 2505.12 in pari materia with R.C. 4903.16, the statutory powers
and duties of the OCC may be fulfilled and not inhibited. The powers and duties ot OCC
were specitically created by the Legislature when in 1976, OCC was appointed to
represent residential customers in utility proceedings and the Consumers™ Counsel was
designated as a state officer.”” Under R.C. 491 L.O2(BY2)c) {Appx. 000012), the
Consumers’ Counsel “may institute, intervene in, or otherwise participate in proceedings
in both state and federal courts and administrative agencies on behalf of residential
consumers concerning review of decisions rendered by, or failure to act by, the public
utilities commission.” Here, the ability to participate in the review of the PUCO
decisions at the Ohio Supreme Court is hampered by strictly construing the earlier

enacted provisions of R.C. 4903.16 to require Consumers” Counsel to post a bond.

5 See Benjamin v. Columbus (1957), 104 Ohio App, 293, 4 0.00.2d 439, 148 N.E.2d 6953,
affirmed (1937), 167 Ohio St. 103, 4 0.0.2d 113, 146 N.E.2d 854; In re Hesse (1915), 93
Ohio St. 230, 112 N.E. 511.

* Notably, the Consumers Counsel was created in 1976, forty-one years after the
amendments to R.C. 4903.16 and seventeen years after the Cify of Columbus case,

T Qee R.C. 491 1.06 (Appx. 000013).
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Clearly, the Legislature could not have intended the provisions of R.C. 4903.16 to inhibit

the statutory power granted to the Consumers” Counsel forty-one years later,

That R.C. 4903.16 would be construed strictly and used to preclude any
protections for customers by essentially denying them the opportunity to seek a stay, is
antithetical to the policy underlying the statute and R.C. 4903.17, 4903.18, and 4903.19.
And yet that is exactly what occurs, Consumers, unlike public utilities, do not have the
financial means to enable them to post anything but nominal bonds. OCC, asa
representative of residential consumers, does not have the means (o post anything more
than a nominal bond. As aptly noted by Justice Herbert in his dissent in City of
Columbus v. Pub. Util. Comm.,”® the Legislature never intended to handicap in this

manner a municipality (or statutory representative of customers), seeking to protect its

citizens who are consumers of public utility products.

Accordingly, this Court should read R.C, 2505.12 in pari materia with R.C.
4903.16 and conclude that OCC is not required to post a bond because the OCC is acting
in a representative capacity as a public ofticer of the state and thus under R.C, 2305.12 is

exempt from posting bond.

C. No Bond Is Required Because R.C. 4903.16 Is Unconstitutionai Under
The Separation Of Powers Doctrine.

Contrary to the separation of powers and if the statute is interpreted to require
custorners to post a bond in order to obtain a stay, the legislature has encroached on the
Ohio Supreme Court’s ability to decide a Motion to Stay. This has occurred through the

bonding requirement of R.C. 4903.16 (App. 600003) -- associated with a Motion to Stay.

® City of Columbus v. Pub. Util. Comm., 170 Ohio St. 105, 112, 163 N.E.2d 167
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R.C. 4903.16 provides that a proceeding to modify an order of the PUCO does not stay

execution of the order, unless the appellant applies for a stay.‘:""

If the appellant does apply for a stay, the appellant, upon three days notice to the
commission, “shall execute an undertaking* * * in such a sum as the Supreme Court
prescribes* * * conditioned for the prompt payment by appellant ot all dumages caused
by the delay in the enforcement of the order.” The PUCO and utilities have argued that
R.C. 4903.16 (Appx. 000003) is exclusively applicable to stays ot PUCO orders and
requires a bond to be posted before a stay may be granted by this Court.

The requirement that opposing parties in the past have proposed for the posting of
a bond would adversely affect a non-utility party’s ability to obtain a stay. In fact, the
bond requirement, if applied as proposed by opposing parties, would essentially write the

stay provision out of the law as tar as protecting consumers. But such a result is not an

appropriate limitation on the Court’s powers to act to protect appellants. As explained
below, R.C. 4903.16 (Appx. 000003} is unconstitutional because it violates the sepa}ation
of powers doctrine and, therefore, should not apply to the current Motion tor a Stay of
ixecution filed by the OCC in these proceedings,

The separation of powers doctrine prevents the distinct branches ot government
from exercising the core functions of another, Although the Ohio Constitution does not
explicitly contain a separation ot powers doctrine, Ohio courts have nevertheless held

that it is inherent in the constitutional tramework of the government.*! This Court has

¥ R.C. 4903.16. (Appx. 000003),
8 R.C. 4903.16. (Appx. H00003),

U State v. Sterding (2007), 113 Ohio $t.3d 255, 2007-Ohio-1790, 864 N.E.2d 630, at 122
(citing the Chio Constitution): State ex. rel. Bryant v. Akron Metro Park Dist. (1929), 120
Ohio St. 464, 473, 166 N.E. 407.
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previously explained the separation of powers doctrine, The doctrine establishes the

concept that powers properly belonging to one of the branches of government ought not
to be directly and completely administered by other branches of government. Further,
none of the branches of government ought to possess directly or indirectly an overruling
intluence over the others."”

Because this Court has stated that the three divisions of the government must be
protected from encroachments by the others,* any attempt by the one branch to exercise
or limit power or encroach upon another branch’s exercise of power is unconstitutional
because it violates the separation of powers doctrine.* The power to grant or deny stays
is inherent within a court's jurisdiction, and essential to the orderly and efficient
administration of justice, this Court has held.”* Thus, the Court has emphasized that the

power to grant or deny stays is one exclusively belonging to the judiciary upon which the

{egislature cannot encroach,
Furthermore, the legislature is not even entitled to impose limitations on the
inherent power of the judiciary to grant or deny stays. As this Court has recently stated “it

is not within the purview of the legislature to grant or deny the power nor i3 it within the

5 Srate ex. rel Bryant v. Akron Metro Park Dist. (1929), 120 Ghio St. 464, 473, 864
N.E.2d 630,

83 Sterling at Y25 (quoting Fairview v, (fiffee) (1903}, 73 Ohio St. 183, 187, 166 N.E.
407).

“ Hule v. The State (1896), 55 Ohio St. 210, 212-13, 45 NLE. 199; State v. Sunders {Sept.
29, 1995), Miami App. No, 95-CA 11, 95-CA 12, unreported. (App. 00076},

3 Srate v. Hoechhausler (1996), 76 Ohio St.3d 455, 464, 1996 Ohio 374, 668 N.£2.2d
457; Landis v. N. dmerican Co. (19363, 299 U.S. 248, 254, 57 8.Ct. 163, 81 L.Ed. 153;
State v. Smith (1989), 42 Ohio St.3d 60, 61, 537 N.E.2d 198, City of Norwood v. Horney
(20063, 110 Ohio 5t.3d 353, 2006-Ohio-3799, 833 MN.E2d 11135,
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purview of the legislature to shape or tashion circumstances under which [a stay of
power] may be or may not be granted or denied.”*

[ R.C. 4903.16 (Appx. 000003) is construed to require non-utilities to post 4
bond to obtain a stay from a PUCO order, then the judicial power of this Court is being
encroached upon. This occurs because the judicial power to grant a stay is being shaped
or tashioned to circumstances under which this Court can act. If the appellant, OCC,
cannot post the legislatively mandated bond, then opposing parties will argue that this
Court is without power to grant the Stay of Execution. Moreover, the OCC will be left
without a means to protect the customers it represents from irreparable harm during the
pendency of an appeal.

Thus, the legislative requirement found in R.C. 4903.16 et seq. 13
nnconstitutionally shaping the circumstances under which this Court can exercise its
power to grant stays. This violates the separation of powers doctrine as retlected in Chio
law. For these reasons, R.C. 4903.16 (Appx. 000003) is unconstitutional under the
separation of powers doctrine and cannot be applied to require OCC to execute an

undertaking in order to receive a stay of PUCO Orders.

D. If OCC Is Required To Post A Bond, The Bond Should Be Set At A
Nominal Amount.

An examination of R.C. 4903.16 shows that the Court is not confined in its
discretion in prescribing the sum to be tixed in the bond undertaking of an appellant,
Indeed the statute describes conditioning the bond for repayment of monies in excess of

the charges tixed by the order appealed from. This statute clearly contemplates an appeal

" City of Norwood, at 120.
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by a utility from PUCO order reducing rates—not an appeal by a customer from an order

increasing rates. There is no comparable statute where a customer appeals from an order
of the PUCO fixing higher rates.

In order to fairly protect all parties atfected by an order of the Commission. the
Court could establish a nominal bond, such as $25, that QCC could afford to meet, This
would enable the Court to comply with the statute, if the interpretation is that a bond is
required, without making a determination that OCC is exempt from posting a bond, or
that the statute is an unconstitutional violation of separation of powers.

As described above, Vectren’s rates are currently designed to collect its full
revenue requirement under the approved Residential Tariffs. The stay of execution
means that the current tanff for collecting that revenue requirement will continue to be

collected. This ensures the Company will not sustain any substantial harm due to the stay

of execution, Accordingly, no bond is necessary in order to etfect a stay.

V. CONCLUSION

The SEV rate design will discourage conservation and investment in energy-
efficient home improvements, contrary to R.C. 4929.02 and 4905.70. [t will cause
irreparable harm to residential consumers by forcing low-use customers to subsidize
high-use customers -- and at rates that no customer will be able to recover ¢ven if this
Court finds the PUCO’s Order unlawiul or unreasonable on OCC’s appeal. For these
reasons, this Court should stay execution of the Commission’s Order that authorizes the
fult SFV rate design to be implemented on February 22, 2010, until it has decided this

appeal. Finally, no bond is necessary in order to etfectuate the stay, But if this Court
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requires a bond to be posted in order to ctfect the stay, the bond should be nominal in

amount since there will be no financial harm to the Company.

Respecttully submitted,

JANINE L. MIGDEN-OSTRANDER
(REG. NO. 0002310y
OHIO CONSUMERS’ COUNSEL

o e | M/

Maureén R. Grady, Cﬂnael of R&c rd
{Reg. No. 06020847)

Joseph P. Serio

{Reg. No. 0036959)

Michaet E. Idzkowski

{Reg. No. 0062839)

Assistant Consumers’ Counsel

Office of the Ohlo Consumers’ Counsel
{0 West Broad Street, Suite 1800
Columbus, Chio 43215-3485

(614) 466-8574 (telephone)

(614) 466-9475 (facsimile)

sradyrioce state.oh.us
serioioce.state,oh.us

idrkowskiidooe state.oh.us

Attorneys for Appellant
Office of the Ohio Consumers’ Counsel

16 000097



BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Vectren )
Energy Delivery of Ohio, Inc., for Authority to )
Amend its Filed Tariffs to In¢rease the Rates ) Case No. 07-1080-GA-AIR
and Charges for Gas Services and Related }
Matters. )

In the Matter of the Application of Vectren )
Energy Delivery of Ohio, Inc.,, for Approval of )
an Alternative Rate Plan for a Distribution }
Replacement Rider to Recover the Costs ofa )
Program for the Accelerated Replacement of ) Case No. 07-1081-GA-ALT
Cast Iron Mains and Bare Steel Mains and )
Service Lines, a Sales Reconciliation Rider to )
Collect Differences between Actual and )
Approved Revenues, and Inclusion in )
Operating Expenses of the Costs of Certain ~ }
Reliability Programs. ‘ )

ENTRY ON REHEARING

The Commission finds:

{1}  Vectren Energy Delivery of Ohio, Inc., (VEDO) is a natural gas
compary as defined in Section 4303.03(A)(6), Revised Code, and
a public utility as defined in Section 4905.02, Revised Code. As
such, VEDQ is subject to the jurisdiction of the Public Utilities
Commission in accordance with Sections 4905.04 and 4%05.05,
Revised Code.

(2)  On November 20, 2007, VEDO filed applicaticns for an increase
in gas distribution rates and for approval of an alternative rate
plan.

(3)  On Janwary 7, 2009, the Commission issuad its Opinion and
Order in these proceedings.

{(4)  Section 4903.10, Revised Code, states that any party {0 a
Commission proceeding may apply for rehearing with respect
to any matters determined by the Commission, within 30 days
of the entry of the order upon the Commission’s journal.

Thizg is to cartify that the images appearing are an
accurate and complate rsproduction of a case file

document delivered in the regular course of businese.((00098
Taechnician 3L m Datée Processed




07-1080-GA-AIR, et al.

®)

(6)

On February 6, 2009, the Ohio Congumers’ Counsel filed an
application for rehearing alleging that the Opinion and Order in -
this case was unreasonable and unlawful on the following

grounds.

(@)

(b)

(d)

(©)

On February 13, 2009, VEDO filed a memorandum contra

The Commission erred by approving a rate design
that includes an increase to the monthly residential
customer charge without providing consumers
adequate notice of the straight fixed variable (3FV)
rate design pursuant to Sections 490918 and
4909.19, Revised Code.,

The Commission erred by failing to provide
adequate notice of the second stage rate increases to
the customers of VEDQ, violating customers’ due
process rights under the Fourteenth Amendment o
the Constitution.

The Commission erred when it failed to comply
with the requirements of Section 4903.09, Revised
Code, and provide specific findings of fact and
written opinions that were supported by record
evidence,

The Commission erred by approving an SFV rate
design that discourages customer conservation
efforts in violation of Sections 4929.05 and 4905.70,
Revised Code.

The Commission erred by approving a rate design
that unreasonably violates prior Comunission
precedent and policy.

The Commission erred by imposing the SFV rate
design against the manifest weight of the evidence
resulting in unjust and unreasonable rates in
violation of Section 4909.18 and 4905.22, Revised
Code.

OCC’s application for rehearing.
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07-1080-GA-AIR, et al. -3

(7y  The Commission grants OCC’s application for rehearing. We
believe that sufficient reason has been set forth by OCC to
warrant further consideration of the matters specified in the
applications for rehearing.

It is, therefore,

ORDERED, That the application for rehearing filed by the OCC be granted for
further consideration of the matters specified in the applications for rehearing. It is,
further,

ORDERED, That a copy of this Entry on Rehearing be served upon all parties of
record. '

ILITIES COMMISSION OF CHIO

THE FUBLI
@&, P/

" Alan R. Schriber, Chairman

G;Eié?!;ﬁ-cﬁz;ﬁ?ffﬁf Zﬁ;sz, i
Paul A. Centolella Ronda Hartman F

YRS WS )

Valerie A. Lemmie Cheryl L. Roberto

GAP:«ct

Entered in the Journal
MAR O 4 2009

A CQL .

Reneé §. Jenkins
Secretary
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Memorandum in Opposition by the
Office of the Ohio Consumers’ Counscl was served upon all parties of record by hand-

delivery or regular U.S. Mail this 19th day of October, 2009,

’{/(?.@Aﬂ M»ﬁ\/

aureen R. (n'ady
Assistant Consumers’ Counsel

'\

SERVICE NOTICE
Anne L. Hammerstein Samuel C, Randazzo
Werner Margard Gretchen J. Hummel
Assistant Atlorneys’ General Lisa G. McAlister
Public Utilities Commission of Ohio MceNees Wallace & Nurick, LLC
180 East Broad Street, 9th Floor 21 East State Street, 17" Floor

- Columbus, OH 43215-3793 Columbus, OH 43215
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