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"Efficiency and economy imply employment of the tight instniment and material as well

as their right use in the right manner." Justice Louis Brandeis'

I. INTRODUCTION

On October 6, 2009, Vectren Energy Delivery of Ohio ("Vectren") and the Public

Utility Commission of Ohio ("PUCO") filed a Joint Motion for Procedural Stay2 asking

the Court to hold this case in abeyanee pending a decision in two other appeals related to

' St. Louis & 0. R.Co. v. U.S. (1929), 279 U.S. 461, 517, 49 S_Ct. 384, 73 L.Ed. 798
(Brandeis, J. dissent).

2 This was followed by a Con-ected Joint Motion for Procedural Stay filed on October 8,
2009. Under S.Ct.Prac.R.Vlll(7), the time f'or filing a responsive document begins to run
when the revised document is filed. Hence, OCC's Memoranduin opposing the
Corrected Joint Motion, complies with the ten day response period found in S.Ct.Prac.R.
XIV(4)(B).
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the public utilities Duke and Dominion.3 A decision in the appeals related to Duke and

Doniinion has not been released. However, briefing in those appeals has concluded and

oral arguments were recently made to this Corut 4

Vectren and the PUCO argue that the Court's decision in these appeals, "may be

dispositive of the issues raised in this [Vectren's] appeal." According to them, granting

the Joint Motion will "sei-ve the interests of judicial economy, promote the inost efficient

use of the Court's and parties resources, and will eliminate the need to burden the Court

with additional and repetitive pleadings." Their request to additionally delay the Vectren

appeal comes on the heels of the PUCO already unnecessarily delaying OCC's appeal by

not issuing a substantive Entry on Rehearing for five months 5

While OCC would agree that the instant case focuses on the two issues raised in

the Duke and Dominion cases, the straight fixcd variable rate design and notice, it would

be premature to conclude that the Court's decision in these cases "may be dispositive of

the issues raised in this appeal." Tt also may not be dispositive of the issues raised in this

' The Duke Rate Case was appealed, with the appeal being filed on September 16, 2008,
and docketed as S. Ct. Case No. 08-1837. The Dominion Rate Case was also appealed,
with the appeal being filed on February 11, 2009 and docketed as S.Ct. Case No. 09-314.

" Those cases, though separately briefed, were consolidated by the Court on September 2,
2009, and oral arguments heard on those appeals on Septembcr 16, 2009.

s OCC filed its Application for Rehearing in this case on Febr-uary 6, 2009. (R. 118).
Vectren filed a Memorandum Contra on February 13, 2009. (R.120). The PUCO granted
rehearing for the general purpose of "further considering" the matters which were raised
by OCC in its Application for Rehearing on March 4, 2009. (R.123). (Appx. 000098).
Notably, even though the PUCO ostcnsibly was "further considering" OCC's Application
requesting reheanng on the straight Fixed variable rate desigu and notice in the Vectren
case, the OCC appeals related to Duke and Dominion were already filed and progressing
at the Supreme Court. The Commission failed to issue an Entry on Reheariug until

August 26, 2009. (R.124).
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appeal. Ultimately that is the decision of this Coart, a decision that can only be made

with all the facts and legal argunrents of this appeal before it.

OCC opposes the Joint Motion because it prevents the Court from having, on a

timely basis, the distinct facts and legal arguments of this appeal before it and prevents

Ohio consumers from having a timely resolution of the matter. It will only serve to delay

the Court's consideration of these important issues. Moreover, there are suf6cient factual

and legal differences froni the other pending appeals for this Coru-t to consider and thus, it

should reject the Joint Motion for Pi-ocedural Stay and permit the b ieting to proceed.

This will ensure that Vecti-en's residential customers can have their full and fair day in

court, and an opportunity to present their case on the meiits germane to their appeal.

II. ARGUMENT

A. Although This Appeal Presents Snfficiency Of Notice Issues Untler
R.C. 4909.18 And 4909.19, Just As Do The Appeals Related To Duke
And Dominion, There Are Specific Factual Differences In This Case
That Warrant Separate And Immediate Consideration.

The Court's decision in the appcals related to Duke and Dominion, where the

PUCO adopted a straight fixed variable rate design, may in large respect influcnce the

outcorne of this appeal, as this appeal is not dissimilar with respect to the PUCO's errors

in adopting straight fixed variable rate design. Were the Court to determine that the

PUCO erred in adopting the straight fixed variable rate design in those appeals, it could

appropriately hold that its ruling there controls the straight fixed variable rate design

issue in this case.

However, the notice issues presented by this appeal present a series of facts and at

least one legal claim (due process violation) that is different in certain respects fi-oin those
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facts and legal claims associated with the notiees in the cases related to Duke and

Domitiion. The Court should be aware of these facts and the varying legal claim. While

OCC believes the Court should ultimately find notice deficient under R.C. 4909.18

(Appx. 000001) and 4909.19 (Appx. 000003) here and in the other pending appeals, the

factual differences and legal claim should be examined and may bear upon the ultimate

findings of the Court.

In the Duke case, the company's notice to customers described a deeoupling

mechanism, brd did not specifically mention shaight-fixed variable rate design.6

Likewise, because Dominion did not apply for the straight-fixed variable rate design, its

notice to customers did not naention the straight-fixed variable rate design at all .' In this

case, however, where Vectren did propose a straight-fixed variable rate design in its

application, it failed to fully disclose the substance and prayer of its proposal in the

published notice to customers.8

Vectren proposed in its application to implement the straight fixed variable rate

design in a staged process. 'I`lie first stage (Stage 1) was to go into effect on the effective

date of rates ordered by the PUCO.9 Under Stage l, Vectrcn proposed seasonal customer

charges with a $10.00 monthly customer charge duaing the summer months and a $16.75

6 S.Ct. Case No. 08-1837, Schedule S-3(June 18, 2007). (Appx. 000008).

S.Ct. Case No. 09-314, Schedule S-3(July 30, 2007). (Appx. 000019).

In the Matter of the Application of VEDO Energy 13elivery of Ohio, Inc. for Authority to
Amend its Filed 'L'ariffs to Increase the Rates and Charges.for Gas Services and Related

Matters, Case No. 07-1080-GA-AIR, Schedule S-3 (Nov. 20, 2007)(R. 1l 8).(Appx.

000022).

y R. 19 (Testimony of Vectren Witness Ulrey at 5-7). (Appx. 000037).
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monthly customer charge during the winter montlrs.10 The volumetric rate proposed

($0.11937 per CcF of the first 50 Cef, $0.10397 per Cef for all Ccf over 50 Ccf) was a

rate less than the then pre-existing volumetric rates for residential distribution service."

The second stage (Stage 2) proposed in the Application was to be implemented on

November l, 2010.12 Under the Stage 2 rates the customer charge increases and the

volumetric rates decrease.13 Then in its next rate case, VEDO testified it would propose

the same approach again with the entire proposed base revenue increase reflected in

increased custoiner charges, and again followed by a Stage 2 rate change one or two

years thereafter.t4

The newspaper notice alerted customers to the fact that they could file, pursuant

to R.C. 4909.19, an objection to Vectren's proposed application and could allege that

such application contains proposals that are unjust and discr-iminatory or unreasonable.

This language, however, was not "prominently displayed" as required by R.C.

4909.18(E). Rather it is one sentence in the fourth paragraph of the preamble to the rates,

conveyed in type that is no different in size or font than any of the other statements.

Also in the preamble to the rate schedules, Vectren sunimarily stated that

"[A]dditionally, VEDO proposes changes to the rate design of Rate 3 10 (Residential

Sales Service) and Rate 315 (Residential Transportation Service) that initiate a gradual

transition to a straight fixed variable rate for distribution seivice." In the rate schedules

10 R. 13 (Schedule E-1B, Shcet No. 10, Rate 310 Residential Salcs Service; Sheet 11,
Rate 315 Residential Transportation Service, Stage 1 Rates).

1' Id.

12 R. 19 (Testimony of Vectren Witness Ulrey at 6)_

3 Id.

14 R. 19 (Testimony of Vectren Witness Ulrey at 6).
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presented in the notice VEDO conveyed the changes in residential sales and residential

transportation customer chargcs showing the sanie "Stage 1" proposed customer charges

and volumetric rates as contained in its application. However, it did not identify these

changes as "Stage 1" rates, but presented them to Vectren's customers as the complete

proposal of Vectren.

What is more notable than what was said was what was not said -- the notice did

not include any explanation of what "straight fixed vatiable i-ate Cor distribution service"

ineant. Nowhere in the notice was the "gradual transition" defined. Indeed, a customer

reading the noticc would not be able to discern that the rates equaled anythiiig but

Vectren's entire rate proposal. Missing from the notice were the actual "Stage 2 rates"

contained in Vcctren's application, and the date at which the Stage 2 rates were proposed

to go in effect. In fact, "Stage 2 rates" were not even mentioned in the Notice, and

customers would not have known that the custotner charge and volumetric rates in the

notice were a "Stage 1" proposal, with "Stage 2" yet to come. And yet Vectren sought

approval of Stage 2 rates, and the PUCO approved Stage 2 rates for customers,

implementing a full SFV i-ate design starting on February 22, 2010.

Like Duke and Dominion, Vectren failed to convey the substance and prayer of its

proposal to customers in its statutorily mandated notice, under R.C. 4909.18 and 4909. 19.

Customers did not receive notice of the rate design chattge here, similar to the customers

in Comnaittee against MR1'v. Pub. Util. Comtn.rs and Ohio Assn. of Realtors v. Pub. Lltil.

]'Committee against MRT v. Pub. Util. Comni. (1977), 52 Ohio St.2d 231, 6 O. O. 3d

475, 371 N_E.2d 547.
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Comm.16 who (lid not receive notice of the reasonable substance of the utility's rate

proposals. Although here Vectren attenipted to provide notice, its notice was so delicient

that it equated to no notice of Stage 2 rates. Customers werc not notified of the stages of

the straigllt fixed variable rate design, nor was the concept of the rate design explained to

thcm. Moreover, any reference to a straiglit fixed variable rate and transitioning to a total

sti-aight fixed variable rate design would not have been uuderstandable -- it did not

convey to customers what would happen to their customer charge and usage rates in the

next stage. It did not even convey that what customers saw in the notice was only "Stage

1." It was not suf[icient notice to alert customers of the essential nature and quality of

Vectren's proposal.

The PUCO, howevcr, despite the inadequate notice, approved Stage 2 rates for

Vectren's customers and instead of adopting Vectren's staged pi-oposal, imposed a

complete straight fixed variable rate design on customers starting Febrnary 22, 2010.1 7

As a result, instead of being phased in over five to seven years -- covering two separate

rate cases -- the straight fixed variable rate design was imposed oti customers in the same

ease over a two-year period.

The PUCO was wrong in approving Stage 2 rates when the jurisdictioual notice

requirements of R.C. 4909.19 were not met. The Court should find the noticc deficient

under these statutes, just as it should find notice is deficient in the appeals related to Duke

and Dominion. But the Court shotdd examine the facts now and not make customers wait

16 Ohio Assn. ofRealtoYs v. Pub. Util. Comm. 60 Ohio St.2d 172, 14 0.O.3d 409, 398
N.E.2d 784.

"R.114at15.

7



for niore delay on top of the delay already caused by the PUCO holding a decision on

rehearing for five months.

B. OCC lntends To Argue That Vectren's Inadequate Notice To
Customers Violates The Customers' Due Process Rights, A Claiin
That Was Not Made In The Appeals Related T'o Duke And Dominion.

In addition to the Cactual differenees related to notice discussed above, this appeal

presents unique argunients that the inadequate notice caused customcrs to be deprived of

their procednral due process rights. OCC intends to argue that customers of the utility

have a recognizable and protected property interest, created by statute, rules, or

understandings," in the benefits associated with demand-side management that will be

rmdermined by the straight fixed variable rate structure. Customers of Vectren have

participated in conservation programs, making investment decisions based on the pay-

back period -- the time it talces to recovcr the capital spent on the investment in the

energy efficient tectmology. Past conservation efPorts were made, based on the thcn

current rate design of Vectren, featuring a lower fixed customer charge coupled with a

higher vohimetric charge.

A change to the straight fixed variable rate design, however, will extend the

payback period of all enei-gy efficiency investments (past atid future) because a greater

portion of the bill will bc collected in the fixed charge and a smaller portion in the

volumetric portion.19 Customers who made conservation investment decisions in the past

'sThc property interest of customers has been created in part by R.C. 4905.70 and
4929.02(A)(4).(Appx. 000005, 000006).

1 y Sce R. 63 at 21 (Testimony of OCC Witness Novak).
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in good faith and in reliance upon the regulatory rate design in place, will find their

payback period extended and the benefits of reduced consumption minimized under a

complete straight fixed variable rate design.

These are property riglits akin to those recognized by the conrts as being protected

by the due process clause of the U.S. and Ohio Constitutions. This property interest can

only be diminished if customers have been provided notice and opportunity to be heard

on the straight fixed variable rate design proposal. This opportunity for custoniers to act

or to be heard never occurred here because Vectren failed to give adequate legal notice to

customers of its switch to a straight fixed variable rate design and the specific impact that

rate would have on customer charges and volumeti-ic rates.

While Joint Movants may assume, sight unseen, that OCC's arguments on due

process are "specious,"20 OCC has nonetheless preserved its rights to be heard on this

issue by fiting its notice of appeal and including this issuc in its notice. The due process

claims made in this appeal make it imperative for the Court to permit OCC to present its

case before this Court througli the normal briefing process. These are claims that are not

found in the appeals related to Duke and Dominion. These legal claims warrant their

own due consideration.

C. If The Court Stays The Procedural Schedule, It Must Also Stay
Implementation Of The Straight Fixed Variable Rate Design.

If the Court determines it is appropriate to grant the Motion for Procedru-al Stay,

the Court should stay as well the implementation of Stage 2 of the straight fixed variable

20Correeted Joint Motion for Procedural Stay and Memorandum in Support at 1, footnote
2 (Oct. 8, 2009).
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rate design, as OCC has requested in its October 8, 2009 motion for stay. The stay will

protect customcrs fronl further hami by any additional delay caused by staying the

briefing in this case, pending the outcome of the Duke and Dominion appeals.

As explained in detail in OCC's Motion for Stay of Execution, the Court should

stay the implementation of Stage 2 rates, which are currently set to go into effect on

February 22, 2010. A stay will prevent fiu-ther injury to customers by maintaining the

current Stage 1 rate structure, instead of going to a complete straight fixed variable rate

design, with no volunietric rate and a fixed unavoidable monthly customer charge of

$18.37. OCC incorporates herein the arguments raised in its Motion to Stay filed with

the Court on October 8, 2009."

Absent a stay of the Stage 2 rates but with a stay of the briefing scbedule

requested by the PUCO and Vectren, it is all the more likely there will be no decision in

this aase before the unreasonable and unlawful Stage 2 rate structure is imposed on

custoniers in February 2010. Staying the briefing, as requested by the PUCO and

Vectren, will only delay fLirther any decision n this case creas g the likelihood that

customers will suffer irreparable harm. Aecordingly, once customers begin to pay rates

under the straight fixed variable rate design of Stage 2, harnr occurs, and that harm is

irreparable. Until the disputed issues in this case have becn sufficiently considered and

until Vectren's customers are given their due process riglrt to be heard on these issues in a

timely matter, the Court should stay the itnplementation of the Stage 2 Residential tariffs.

Therefore, if the Court should grant the Motion for Procedural Stay, OCC asks

that, instead ofpemiitting the Stage 2 tarifls to go into effect on February 22, 2010, as

2'Motion for Stay of Execution (October 8, 2009).(Appx. 000056)(excluding
attaclnnents).
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proposed and approved by the PUCO, the Coart should nile that the Stage 1 tariffs will

remain in effect until the final adjudication of this matter. This is what OCC has

requested in its Motion to Stay Execution, filed October 8, 2009.

III. CONCLUSION

The Court should deny the Motion for Procedru-al Stay. Granting the Joint

Motion for Procedural Stay in this case would only serve to further the unnecessary delay

of these already ripeproceedings. Under the Joint Motion to Stay the brieCng of the

appeal, residential customers would be forced to await a ruling in the appeals related to

Duke and Dominion, a nrfing that may not even be controlling as to the findings in this

appeal. Then arguinents will begin anew as to whether or not the holdings should

control, perhaps then requiring briefing to begin at that date. This will further delay a

decision on the merits of this case. That delay can be avoided if the parties proceed to

briei'these issues consistent with the current briefing schedule.

Moreover, parties should have an opportunity to argue the merits of this particular

case, with its unique facts and varied legal claims. This Corut should not require OCC to

sacrifice its day in court on the altar of judicial economy. By maintaining the current

briefing schedule, the Court will then be placed in a position that it could definitively

determine whether its holdings in Duke and Dominion are controlling over this appeal.

Therefore, the Court should deny the Joint Motion for Procedural Stay to avoid more

unnecessary delay in this case.

Finally, if this Court determines that the briefing should be stayed, pending the

outcome of the appeals related to Duke and Dominion, OC,C urges the Court to grant a

stay, as well, of the Stagc 2 rates. If Stage 2 rates are stayed, the delay caused by staying

11



the briefitzg will be minimized as customers will not have to await a court ruling, while

paying Stage 2 ratcs.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
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Lawriter - ORC - 4909.18 Application to establish or change rate. Page 1 of 2

4909.18 Application to establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification, charge, or rental, or to

modify, amend, change, Increase, or reduce any existing rate, joint rate, toll, classiPication, charge, or

rental, or any regulation or practice affecting the same, shall file a written application with the public

utilities commission. Except for actions under section 4909.16 of the Revised Code, no public utility

may issue the notice of intent to file an application pursuant to division (B) of section 4909.43 of the

Revised Code to increase any existing rate, joint rate, toll, classification, charge, or rental, until a final

order under this section has been issued by the commission on any pending prior application to

increase the same rate, joint rate, toll, classification, charge, or rental or until two hundred seventy-

five days after filing such application, whichever is sooner. Such application shall be verified by the

president or a vice-president and the secretary or treasurer of the applicant. Such application shall

contain a schedule of the existing rate, joint rate, toll, classification, charge, or rental, or regulation or

practice affecting the same, a schedule of the modification amendment, change, increase, or reduction

sought to be established, and a statement of the facts and grounds upon which such application is

based. If such application proposes a new service or the use of new equipn ent, or proposes the

establishment or amendment of a regulation, the application shall fully describe the new service or

equipment, or the regulation proposed to be established or amended, and shall explain how the

proposed service or equipment differs from services or equipment presently offered or in use, or how

the regulation proposed to be established or aniended differs from regulations presently in effect. The

application shall provide such additional information as the commission may require in its discretion. If

the commission determines that such application is not for an increase in any rate, joint rate, toll,

classification, charge, or rental, the commission may permit the filing of the schedule proposed in the

application and fix the time when such sctiedule shall take effect. If it appears to the commission that

the proposals in the application may be unjust or unreasonable, the commission shall set the matter

for hearing and shall give notice of such hearing by sending written notice of the date set for the

hearing to the public utility and publishing notice of the hearing one time in a newspaper of general

circulation in each county in the service area affected by the application. At such hearing, the burden

of proof to show that the proposals In the application are just and reasonable shall be upon the public

utility. After such hearing, the commission shall, where practicable, issue an appropriate order within

six months from the date the application was filed.

If the commission determines that said application is for an increase in any rate, joint rate, toll,

classification, charge, or rental there shall also, unless otherwise ordered by the commission, be filed

with the application in duplicate the following exhibits:

(A) A report of its property used and useful in rendering the service referred to in such application, as
provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last flscal year, showing in detail all its receipts, revenues,

and incornes from all sources, all of its operating costs and other expenditures, and any analysis such

public utility deems applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition sumrnarizing assets, liabilities, and net worth;
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Lawriter - ORC - 4909.18 Application to establish or change rate. Page 2 of 2

(E) A proposed notice for newspaper publication fully disclosing the substance of the application. The

notice shall prominently state that any person, firm, corporatiori, or association may file, pursuant to

section 4909.19 of the Revised Code, an objection to such increase which may allege that such

application contains proposals that are unjust and discriminatory or unreasonable. The notice shall

further include the average percentage increase in rate that a representative Industrial, commercial,

and residential customer will bear should the increase be granted in full;

(F) Such other information as the commission may require in its discretion.

Effective Date: 01-11-1983
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Lawriter - ORC - 4909.19 Publication - investigation. Page 1 of 2

4909.19 Publication - investigation.

Upon the filing of any application for increase provided for by section 4909.18 of the Revised Code the

public utility shall forthwith publish the substance and prayer of such application, in a form approved

by the public utilities commission, once a week for ttrree consecutive weeks in a newspaper published

and in general circulation throughout the territory in which sucti public utility operates and affected by

the matters referred to in said application, and the commission shail at once cause an investigation to

be made of the facts set forth in said application and the exhibits attached thereto, arid of the matters

connected therewith. Within a reasonable time as determined by the commission after the filing of

such appiicatiori, a written report shall be made and filed with the commission, a copy of which stiail be

sent by certified niail to the applicant, the mayor of any niunicipai corporation affected by the

application, and to such other persons as the commission deems interested. If no objection to such

report is made by any party interested within thirty days after such filing and the mailing of copies

thereof, the commission shall fix a date within ten days for the final hearing upon said application,

giving notice thereof to all parties interested. At such hearing the commission shall consider the

matters set forth In said applicatiori and make such order respecting the prayer thereof as to it seems

just and reasonabie.

If objections are filed with the commission, the con mission shall cause a pre-hearing conference to be
held between all parties, intervenors, and the commission staff in all cases involving more than one

hundred thousand customers.

If objections are filed with the commission within thirty days after the filing of such report, the

application shall be promptly set down for hearing of testimony before the commission or be forttiwith

referred to an attorney examiner designated by the commission to take all the testimony with respect

to the application and objections which may be offered by any interested party. The commission shali

also fix the time and place to take testimony giving ten days' written r otice of sucti tirne and place to

all parties. The taking of testimony shali commence on the date fixed in said notice and stiall coritinue

from day to day until completed. The attorney examiner may, upon good cause shown, grarit

continuances for not more than three days, excluding Saturdays, Sundays, and holidays. The

comrnission may grant continuances for a longer period than three days upon its order for good cause

shown. At any hearing invoiving rates or charges sought to be increased, the burden of proof to show

that the increased rates or charges are just and reasonable shall be on the public utility,

When the taking of testimony is completed, a fuli and complete record of such testimony noting all

objections made and exceptions taken by any party or counsel, shall be made, signed by the attorney

examiner, and filed with the commission. Prior to the formal consideration of the application by the

commission and the rendition of any order respecting the prayer of the application, a quorum of the

commission stiall consider the recommended opinion and order of the attorney examiner, in an open,

formal, public proceecling in wtiich an overview and explanation is presented oralfy. Thereafter, the

commission shall make such order respecting the prayer of such application as seems just and

reasonable to it.

In all proceedings before the cornniission in which the takirig of testimony is required, except when

heard by the commission, attorney examiners shall be assigned by the commission to take such

testimony and fix the time and place ttierefor, and such testimony shall be taken in the manner

prescribed in this section. All testimony shall be under oath or affirmation and taken down and
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Lawriter - ORC - 4909,19 Publication - investigatioi-i. Page 2 of 2

transcrlbed by a reporter and made a part of the record in the case. The commission may hear the

testimony or any part thereof in any case without having the san e referred to an attorney examiner

and may take additional testimony, Testimony shall be taken and a record made in accordance with

such general rules as the commission prescribes and subject to such special instructions in any

proceedings as it, by order, directs.

Effective Date: 01-11-1983
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Lawriter - ORC - 4905.70 Energy conservation programs.

4905.70 Energy conservation programs.

Page I of 1

The public utilities commission shall initiate programs that will promote and encourage conseivation of

energy and a reduction in the growth rate of energy consumption, promote economic efficiencies, and

take into accourit long-run incremental costs. Notwithstandirig sections 4905.31, 4905.33, 4905.35,

and 4909.151 of the Revised Code, the commission shall examine and issue written findings on the

declining block rate structure, lifeline rates, long-run incremental pricing, peak load and off-peak

pricing, time of day and seasonal pricing, interruptible load pricirig, and single rate pricirig where rates

do not vary because of classification of customers or amount of usage. The commission, by a rule

adopted r o later than October 1, 1977, and effective and applicable no later than November 1, 1977,

shall require each electric light company to offer to such of their residential customers whose

residences are primarily heated by electricity the option of their usage being metered by a demand or

load meter. Under the rule, a customer who selects such option may be required by the company,

where no such meter is already installed, to pay for such meter and its installation. The rule shall

require each company to bill such of its customers who select such option for those kilowatt hours in

excess of a prescribed number of kilowatt hours per kilowatt of billing demand, at a rate per kilowatt

hour that reflects the lower cost of providing service during off-peak periods.

Effective Date: 01-01-2001
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4929.02 Policy of state as to natural gas services and

goods.

(A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consurners of adequate, reliable, and reasonably priced natural gas

services and goods;

(2) Promote the availability of urtbundled and comparable natural gas services and goods that provide

wholesale and retail consumers with the supplier, price, terms, conditions, and quality options they

elect to meet their respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving consumers effective choices over

the selection of those supplies and suppliers;

(4) Encourage innovation and market access for cost-effective supply- and demand-side natural gas

services and goods;

(5) Encourage cost-effective and efficient access to information regarding the operation of the

distribution systems of natural gas companies in order to promote effective customer choice of natural

gas services and goods;

(6) Recognize the continuing emergence of competitive natural gas markets through the developmerit

and implernentation of flexible regulatory treatment;

(7) Promote an expeditious transition to the provision of natural gas services and goods in a manner

that achieves effective competition and transactions between willing buyers and willing sellers to

reduce or eliniinate the need for regulation of natural gas services and goods under Chapters 4905.

and 4909. of the Revised Code;

(8) Proniote effective competition in the provision of natural gas services and goods by avoiding
subsidies flowing to or from regulated natural gas services and goods;

(9) Ensure that the risks and rewards of a natural gas company's offering of nonjurisdictional and

exempt services and goods do not affect the rates, prices, terms, or conditions of nonexempt,

regulated services and goods of a naturai gas company and do not affect the financial capability of a

natural gas company to comply with the policy of this state specified in this section;

(10) Facilitate the state's competitiveness in the global econoiny;

(11) Facilitate additiorial choices for the supply of natural gas for residential consurners, including

aggregation;

(12) Promote an alignment of natural gas company interests with consumer interest in energy

efficiency and energy conservation.
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Lawriter - ORC"! - 4929.02 Policy of state as to natnral gas services and goods. Page 2 of 2

(B) The public utilities cornmission and the office of the consumers' counsel shall follow the policy

specified in this section in exercising their respective authorities relative to sections 4929.03 to

4929.30 of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter the public utilities

commission's construction or application of div4sion (A)(6) of section 4905.03 of the Revised Code,

Effective Date: 06-26-2001; 2008 SB221 07-31-2008
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LEGAL NOTICE

NOTICE OF APPLICATION TO
THE PUBLIC UTILITIES COMMISSION OF OHIO

FOR AN INCREASE IN GAS RATES
TO ALL JURISDICTIONAL CUSTOMERS

AND FOR APPROVAL OF
AN A.LTF.ItNATIVE REGULATION I'LAN

FOR DUKE ENERGY OHIO, INC.

TO WHOM IT MAY CONCERN:

Pursuant to the requirements of Section 4909.19 of the Revised Code of Ohio,
Duke Energy Ohio, Inc. (DE-Ohio) hereby gives notice that on July 18, 2007, it filed
with The Public Utilities Commission of Ohio (Commission) an application for authority
to change its gas rates and charges in incorporated communities and the unincorporated
territory within its service area which includes all or part of Adams, Brown, Butler,
Clinton, Clermont, Hamilton, Highland, Montgomery, and Warren Counties in Ohio.
The Application also contains a request for approval of annually adjusted rate
mechanisms and an Altemative Regulation Plan (Plan). Such Application has been
assigned Case Nos. 07-584-GA-AIR, 07-590-GA-AL'I', and 07-591-GA-AAM by the
Commission. The substance of the application follows.

Each 100 cubic feet of gas (Ccf) under the sales service rate schedules shall be
subject to an adjustment per Cef determined in accordance with the "GAS COST
RECOVERY" provision set forth on Sheet No. 71 of the Company's P.U.C.O. Gas No.
18 tariff (gas tariff). The gas cost recovery rate charged under the present and proposed
rate sheets shall be determined in accordance with the provisions of Section 4901:1-14 of
the Ohio Administrative Code. The average expected gas cost rate, used for purposes of
determining the impact on customers who purchase natural gas from the Company, is
$0.8883 per Ccf.

Niotsthly charges computed under the sales service and firm transportation rate
schedules described herein shall be adjusted by the interim emergency and temporary
rider, Rider PIPP, Percentage of Income Payment Plan (PIPP) as set forth on Sheet No.
63 of the Company's gas tariff. The current PIPP rider increases monthly charges by
$0,0190 per Ccf. Monthly charges are adjusted for Rider STR, State Tax Rider, as set
forth on Sheet No. 68 of the Company's gas tariff. The current charges for Rider STR
per Ccf are $0.01593 for the first 1,000 Ccf; $0.00877 for the next 19,000 Ccf; and
$0.00411 for all additional Ccf. The monthly charges shall be further adjusted for Rider
ETR, Ohio Excise Tax Liability Rider, as set forth on Sheet No. 64. The current charge
under Rider ETR, stated in terms of a specific percent, to be applied to customer bills is
4.89°l0. Under Rider CCCR, as set forth on Sheet No. 76, all fiixn customers scrved
pursuant to Rates RS, GS, FT, and RFT shall be assessed a surcharge to enable the
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Company to fully recover all costs which were incurred to supply gas to firm sales
service customers who have elected to switch to gas transportation service. The amount
of this surcharge shall be $0.0039 per Cc£ 1'his rate is currently in effect during the
months of June 2007 through August 2007 and is updated quarterly, concurrent with the
Company's Gas Cost Recovery filings, to reflect the cost of unneeded capacity, net of
any costs that the Company is able to recover via its mitigation efforts, including, but not
limited to, capacity release transactions.

'I'he following is a description of the proposed changes to the Company's existing
gas rates.

RESIDENTIAL SERVICE RATE

RATE RS, RF:SIDEIVTIAL SERVICE, SIIEET NO. 30.14

APPLICABILITY
Applicable to gas service required for residential purposes when supplied at one peint of
delivery where distribution mains are adjacent to the premises to be served.

NET MONTIqLY BILL
Computed in accordance with the following charges;

Customer Charge per month
Plus the applicable charge per month as set
forth on Sheet No. 65, Rider AMRP,
Sheet No. 88, Rider AU, Advanced Utility Rider, and
Slreet No. 89, Rider SD, Sales Decoupling Rider.

$15.00

Plus a charge for all Cef delivered at
Year 1 $ 0,22796 per Ccf
Year 2 $ 0.24714 per Cef
Year 3 and beyond $ 0.26575 per Cef

The average percentage increase in the total bill of customers, under Rate RS in
year 3, including the cost of natural gas, should the increase be granted in full is I0.0%.

GEIYERAL SERVICE RATE

RATE GS, GENERAL SERVICE, SITEET NO. 32.10

APPLICABILITY
Applieable to gas service required for any purpose by an individual customer at one
premises when supplied at one point of delivery where distribution mains are adjacent to
the premises to be served.
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NE'i' MONTIILY BILL
Computed in accordance with the following charges:

Customer Charge per Month
Plus the applicable charge per month as set
forth on Sheet No. 65, Rider AMRP,
Slieet No. 88, Rider AU, Advanced Utility Rider, and
Sheet No. 89, Rider SD, Sales Decoupling Rider.

Plus a charge for all Cef delivered at

$40.00

Year I
First 1,000 Ccf deliyered tU $0.19474 per Ccf
Next 4,000 Ccf delivered at $0.18774 per Ccf
Additional Cef del^vered at $0.18373 per Cef

Year
First 1.000 Cef delivered at $0.16980 per Cef
Next 4,000 Ccf delivered at $0.16280 per Ccf
Additional Cef delivered at $0.15880per Ccf

Year 3 and be ond
^irst I,000 Cef elivered at $0.14560 per Ccf

Next 4.000 Cef delivered at $0.13 860 per Ccf
Additional Ccf dalivered at $0.13463 per Ccf

The average percentage increase in the total bill for customers under Rate GS in
year 3, including the cost of natural gas, should the increase be granted in full is (3.6°/a).

RESIDENTIAL FIRM
TRANSPORTATION SERVICE RATE

RATE RFT, RESIDENTIAL FIRM TRANSPORTATION SERVICE,
SIIEET NO. 33.11

AVAILABILITY
Firm full requirements transportation service, which is provided from the Company's city
gate receipt points to the outlet side of Company's meter, is available to all residential
customers, except those customers whose utility service accounts are past due at the time
customer desires to utilize this service, or whose accounts fall into arrears, as defined in
Rate FRAS, after choosing this service.

NET MONTHLY BILL
Ctistomer Charge per month
Pltis the applicable charge per month as set
forth on Sheet No. 65, Rider AMRP,
Sheet No, 88, Rider AU, Advanced t)tility Rider, and

$15.00
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Sheet No. 89, Rider SD, Sales Deeoupling ftider.

Plus a charge for all Cef delivered at
Year 1 $ 0.22796 per Cef
Year 2 S 0.24714 per Ccf
Year 3 and beyond $ 0.26575 per Ccf

'i'he average percentage increase in the total bill for customers imder Rate RF'I' in
year 3, should the increase be granted in full is 32.3%.

RATE SAC, RETAIT. NATC.IRAL GAS SUPPLIER AND AGGREGATOR
CHARGES, StIEE T NO. 45.2

AVAILABILITY

These Charges apply to Retail Natural Gas Suppliers and Aggregators providing
Competitive Retail Natural Gas Service to Customers located in the Company's service
territory.

TYPE,S OF CHARGES
General Fees

Registration Fee $145.00

Retail Nattiral Gas Snpplier and Aggregator Financial Evaluation Fee $50.00/Evaluation

Retail Natural Gas Sapplier Custotner Information List Fee $150.00/List

(}overnmental Aggregator Eligible Customer List Fee
(based on zip codes only)

$400.00/List

Governmental Aggregator Eligible Customer List Fee
(includes best efforts verification of governmental boundaries)

$1,200.00/List

Returned Check Charge $13.50/Check

Bill Preparation and Request Charges

Consolidated BiH Preparation

Hourly charge for administrative and technical support
to institute program modifications associated with the $75.00/8our
implemelttation of c:onsolidated billing on tton-standard
rates requested by the Retail Natural Gas Supplier or Aggregator
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Other SilI Preparation Requests

Request by Retail Natural Gas Supplier or Aggregator for a

one page Duplicate Bill

Fee for Providing Commission Mandated Abandonment Notices
as Bill Messages

$0.26/Bill

$0.225/Bill

PURCHASE OF ACCOUNTS KECEIVAIILE

The Company will negotiate a discount rate for purchase of supplier accounts
receivable witti each individual Retail Natural Gas Supplier or Aggregator, consistent
with the guidelines approved by the Commission.

BILLING TERMS AND CONDITIONS

The billing terms and conditions for the above stated charges shall be in confonuance
witli those specified in Rate FRAS.

The supplying and billing for service and all conditions applying thereto are subject to
the jurisdiction of the Public Utilities Comniission of Clhio, and to Company's Service
Regulations currently in effect, as filed with the Public Utilities Commission of Ohio.

INTERRUPTIBLE TRANSPORTATION SERVICE RATE

RATE IT, INTERRUPTIBLE TRANSPORTATION SERVICE, SHEET NO. 51.14

AVAILABILITY
Curtailable natural gas local delivery service available to any customer who: (1) signs a
contract with the Company for service under Rate IT; (2) utilizes a minimum of 10,000
Ccf per month during each of the seven consecutive billing periods commencing with
customer's first meter reading taken on or after April 1; (3) has arranged for the delivery
of gas into the Company's system, for customer's sole use at one point of delivery where
distribution mains are adjacent to the premises to be served; and (4) has become a
member of a pool under Rate AS and elected interruptible monthly balancing service
under Rate IMBS.

NET MONTHLY BILI.
The Net Monthly Bill is determined as follows:
All gas consumed is billed in units of 100
cubic feet (Ccf].

Administrative Charge per month $595.86

Commodity Charge:
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Compaiiy will detiver the arranged-for gas, less shrinkage
wliich is equal to the Company's systcm average unaccounted
for percentage, at a rate of

Year 1 $ 0.06072 per Cef
Year 2 $ 0.05843 per Cef
Year 3 and beyond $ 0,05620 per Ccf

Plus the throughput charge for the service level selected under Rate IMBS,
Interruptible Monthly Balancing Service.

Plus, if applicable, all delivered gas shall be subject to an adjustment per Ccf as set
forth on:

Sheet No. 65, Rider AMRP, Accelerated Main Replacement Program.
Sheet No. 88, Rider AU, Advanced Utility Rider.

The customer will be subject to a monthly minimum bill requirement equivalent
to the Administrative Charge shown above, plus the Excise Tax Liability Rider and the
State Tax Rider and in addition, during the seven consecutive billing periods beginning
each April, a 10,000 Cef per month throughput volume minimum.

If customer fails to take delivery of 10,000 Ccf per month during the months of
April througli October, customer will be charged, in addition to the Administrative
Charge and the charges for thc delivered volume and the charges for the delivered
volume and the applicable Excise Tax Liability Rider and State 'I'ax Rider, ati amount
equal to the difference between 10,000 Ccf and the delivered volume billed at Rate GS,
plus all applicable riders.

COMPE.'I'ITIVki FLEXIBILITY

The Company may, on an individual customer basis, charge a rate lower than that
specified in the "Net Monthly Bill" provision to meet competition from alternative fuels
or other energy sources. The decision to charge a lower rate will be made by the
Company at its sole discretion based on its interpretation of competitive conditions.

'I"he average percentage increase in the total bill for customers under Rate IT in
year 3, should the increase be granted in full is 6.3%.

FIRM TRANSI'ORTATION SERVICE RATE

RATE FT, FIRRR TRANSPORTATION SERVICE, SHEET NO. 52.21

AVAILABILITY
Fiim full requirements transportation service, which is provided from the Company's city
gate receipt poitits to the outlet side of Company's meter used to serve the custoiner. 'I'his
service is available within the Company's entire service territory, and at the customer's
option, to serve the firm service requirements of interruptible customers in combination
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with service under Rate IT, and to all non-residential customers except for those
customers whose utility service accounts are past due at the time customer desires to
utilize this service, or whose accounts fall into arrears, as defined in Rate FRAS, afier
choosing this service.

NI:T MONTHLY BILL
The Net Monthly Bill is determined as follows:

Customer Charge per Month
Plus the applicable charge per month as set
forth on Sheet No. 65, Rider AMRP,
Sheet No. 88, Rider AU, Advanced Utility Rider, and
Sheet No. 89, Rider SD, Sales Deeoupling Rider..

Plus a charge for all Ccf delivered at

Year 1
First 1.000 Cef delivered at
Next 4 OQQ Cef delivered at_^___.___
Additional Ccf delivered at

Year
First 1,00QCcf delivered at
Next 4,000 Ccfdelivered at
Additional Ccf delivered at

Year 3 and bevond
First l 000 Ccf delivered at
Next 4y000 Ccf delivered at
Additional Ccf dehvered at

$40.00

$0.19474 per Ccf
$0.18774 per Ccf
$0.18373 per Ccf

$0.16980 per Ccf
$0.16280 per Ccf
$0.15880 per Ccf

$0.14560 per Ccf
$0.13860 per Ccf
$0.13463 per Ccf

The average percentage increase in the total bill for castomers under Rate FT in year 3,
should the increase be granted in iull is (12.5)%.

RIDER FOR ACCELERATED MAIN
REPLACEMENT PROGRAM

ACCEI.F.RATEI) MAIN REPLACEMENT PROGRAIVI RIDER, SHEET NO. 65.6

APPLICABILITY
Applicable to all cu.stomers receiving service under the Company's sales and
transportation rate schedules.

All customers receiving service under Rate RS, Rate RFT, Rate FT, Rate GS, or Ratc
DCrS shall be assessed a monthly charge, in addition to the Customer Charge or
Administrative Charge component of their applicable rate schedule, that will enable the
Company to recover the costs of the Company's cast iron and bare steel main replacement
prograrn and its riser replacenient program. Customers receiving service under Rate IT
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and Rate SSIT will be assessed a throughput charge in addition to their commodity
delivery charge for that purpose.

Rider AMRP will be updated annually, in order to reflect the impact on the Company's
revenue requirements of net plant additions as offset by maintenance expense reductions
during the most recent twelve months ended December. Such adjustments to the Rider
will become effective with the first billing cycle of May, and during the first three years
will reflect the allocation of the required revenue increase based on the phased-in rcvenue
distribution approved in the Company's last rate proceeding. In subsequent years, the
allocation will be made on the basis of the actual base revenues excluding Rider AMRP
revenues by rate class for the just completed calendar year. New allocations wHl be
contained within the Company's annual filings.

RATE GSR, GAS SURCREDIT RIDER, SHEET NO. 66

AVAILABILITY
Amended Substitute I-louse Bill No. 9 (HB4) requires the Company to remove from the
Company's base rates, the amount of the assessments for the Public L7tilities Commission
of Ohio and the Office of Consumers' Counselor that is attributable to commodity sales
service for those customers that do not purchase that service from the Company. This
rider is applicable to all customers who receive their gas supply from a Competitive Retail
Natural Gas Service (CRNGS) provider.

This rider will remain in effect until such time as the Company establishes new base rates
and this rider is re-calculated.

SURCREDIT AMOUNT
All customers who receive their gas supply from a CRNGS shall have the following
surcredit rate applied to the gas distribution charge rendered by the Company:

$0.0012479 per 100 cubic feet

PROPOSED RIDER FOR ADVANCED UTILITY PROGRAM

ADVANCED UTILITY RIDER, SHEET NO. 88.0

APPLICABILITY
Applicable to all customers receiving service under the Company's sales and
transportation rate schedules.

All customers receiving service under Rate RS, Rate RFT, Rate GS, Rate FT, Rate DGS,
Rate IT and Rate SSIT shall be assessed a monthly charge in addition to the Customer
Charge component of their applicable rate schedule that will enable the Company to
complete the Utility of the Future program. Custoiners receiving service under Rate IT

213628 8
000015



and Rate SSIT will be assessed a throughput charge in addition to their commodity
delivery charge, for that purpose,

Rider AU will be updated annually, in order to reflect the impact on the Company's
revenue requirements of net plant additions as offset by operations and maintenance
expense reductions during the most recent twelve months ended December. Such
adjustments to the Rider will become effective with the first billing cycle of May and,
during the first year, will reflect the allocation of the required revenue increase based on
the revenue distribution approved in the Company's last rate proceeding. In subsequent
years, the allocation will be made on the basis of the actual base revenues excluding
Rider AIJ revenues by rate class for the just completed calendar year. New allocations
will be contained within the Company`s annual filings.

PROPOSED RIDER FOR SALES DECOUPLING

SALFS DECOUPLING RTDER, SHEET NO. 89.0

APPLICABILITY
Applicable to all customers receiving service under the Company's sales and
transportation rate schedules, except Rate IT.

All customers receiving service under Rate RS, Rate RFT, Rate GS, Rate FT, and Rate
DGS shall be assessed a throughput charge in their applicable rate schedule that will
enable the Company to recover the difference between Actual Base Revenues and
Adjusted Order - Granted Base Revenues.

Actual Base Revenues are defined as weather-normatized monthly base reven
rate schedule, prior to Rider SD adjustments.

s fo each

Adjusted Order-Granted Base Revenues are defined as the monthly base revenues for
each applicable Rate Schedule as approved by the Conunission's Order in the Company's
last base rate case, as adjusted to reflect the change in the number of customers from
levels approved in the Order, To reflect the change in the number of customers, Order-
granted base revenue per customer is multiplied by the net change in number of
customers since the like month during the test year, with the product being added to the
Order-granted base revenucs for such month.

TEXT CIIANGES IN TARIFF SCHEDULES

In addition to the foregoing proposed chauges in DE-Oliio's rates and charges,
DE-Ohio proposes certain text changes to its tariff. Such text changes consist of: (1)
changes to its service regulations to state that DE-Ohio assinnes responsibility for the
installation, maintenance, repair and replacement of the curb-to-meter service line,
including the riser; (2) text changes to Rate FRAS - Full Requirements Aggregation
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Service, Sheet No. 44; and (3) text ohanges to Itider EFBS, Enhanced Firm Balancing
Service, Sheet No. 50.

WITHDRAWAL OF TARIFF SCHEDULES

Dr3-Ohio proposes to withdraw Rider MSR-G - Merger Savings Credit Rider -
Gas, Sheet No. 69 and the Residential Conservation Service Program, Slieet No. 80.

REQUEST FOR APPROVAL OF ANNUAL AUTOMATIC RATE
ADJUSTMENTS AND FOR APPROVAL OF AI,TER1VA'l'I'VE REGULATION
PLAN

DE,Ohio also requests approval of annual automatic rate adjustments and
approval of an Alternative Regulation Plan. Such annual automatic rate adjustments and
Alternative Regulation Plan consist of the Accelerated Main Replacement Rider, the
Advanced Utility Rider and the Sales Decoupling Rider, as described above.

The above proposed provisions, rates, and charges are subject to changes,
including changes as to amount and form, by T'he Public Utilities Comrnission of Ohio
following a public hearing on the filed application. Recommendations which differ from
the filed application may be made by the Staff of The Public Utilities Commission of
Ohio or by intervening parties and may be adopted by the Commission.

Any person, firm, corporation or association may 6le, pursuant to Section
4909.19 of the Revised Code, an objection to such proposed increased rates by alleging
that such proposals are unjust and diseriminatory or unreasonable.

Any persott, firm, corporation or association may file a motion to intervene.
Intervenors may obtain copies of the application and other filings made by the Company
by contacting Ms. Dianne Kuhnell at (513) 287-3402, Duke Energy Ohio,

W}TEREFORE, since the rates, prices, charges and other provisions in the current
rate schedules do not yield just and reasonable compensation to DE-t)hio for supplying
gas service to the customers to which they are applicable, do not yield a just and
reasonable return to DE-Ohio on the value of the property used for furnishing gas service
to such customers, and resalt in the taking of DF:-C?hio's prnperty for public use without
compensation and without due process of law, DE-Ohio respect$illy prays that your
Honorable Commission:
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(a) Accept this Application for filing;

(b) Find that this Application and the attached Schedules filed herewith
and incorporated liercin, are in accordance with R.C. 4909.18,
4929.11 and 4929.05, and the Rules of the Commission;

(c) Approve the Form of Notice in Schedule S-3 filed herewith;

(d) Find that the current rates, prices and charges for gas service are
unjust, unreasonable and insufficient to yield reasonable
compensation to DE-Ohio for the gas service rendered;

(e)

(f)

(g)

(h)

Find that the proposed rates, prices, and charges are just and
reasonable based upon the test period for the twelve months ending
December 31, 2007 and approve such schedules in the fomn tendered
herewith;

Find that DE-Ohio is in compliance with R,C. 4905.35; that DE-
Ohio is in substantial compliance with the state policies specified in
R.C. 4929.02; and that DE-Ohio is expected to continue to be in
substantial compliance with the state policies specified in R.C.
4929.02 after the plan is implemented;

Approve DE-Ohio's requested automatic rate adjushnents pursuant
to R.C. 4929.11;

Approve DE-Ohio's Alternative Rate Plan and authorize DE-Ohio to
implement its Alternative Rate Plan;

(i) Approve DE-Ohio's Application for Approval to Change
Accounting Methods consistent with proposed Riders AMRP, AU
and SD, including: (i) capitalizing its inveshuent in service Iines and
risers; (ii) delen'ing costs related to Rider AMPiP and Rider AU for
subsequent recovery through the respective riders; and (iii) the
calculated montlrly Rider SD amounts for and reconcillation amounts
for later recovery or pass-through to customers; and

(j) Fix the date on or after which deliveries made are subject to
the proposed rates.

A copy of the Application, including a copy of the present and proposed rate
sheets, may be inspected by any interested party at the office of the Commission, 180
East Broad Street, Columbus, Ohio 43266-0573; or at the business offices of the
Company at 644 Linn Street, Cincinnati, Ohio.

DUK.E ENERGY OHIO, INC.

21362R 11
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Schedule S-3

THE EAST 0I110 GAS COMPANY DJB/A DOMINION EAST OHIO
CASE NO. 07-0829-GA-AIR

PROPOSED NOTICE FOR NEWSPAPER PUBLICATION

NOTICE OF APPLICATION FOR AUTHORITY
'1'O INCREASE RATES FOR I'I'S GAS DISTRIBUTION SERVICE AND ,FOR

APPROVAL OF AN AL'PERNATIVE RATl; PLAN AND CHANGE IN
ACCOUNTING METHODS

THE EAST 01110 ('1AS COMPANY DBA DOMINION EAST OHIO
I'UCO CASE NOS. 07-0829-GA-AIR, 07-0830-CiA-AL'I', 07-0831 -GA-AAM

Pursuant to Section 4909.19, Revised Code, The East Ohio Gas Company d/bla
Dominion East Ohio ("DEO") hereby gives notice that on August 30, 2007, it filed atz
application with the Public Utilities Commission of Ohio ("Counnission") requesting
authority to increase the rates and charges for natural gas distribution services to its
customers. DEO has also applied, under Section 4929.05, Revised Code, for approval of
an alternative rate plan to institute a sales reconciliation rider.

'1'his notice describes the substance of the Application. However any interested party
desiring complete, detailed information with respect to any affected rates, char.ges
regulations, and practices may inspect a copy of the Application and supporting
schedules at the oflices of the Cotnmission at 180 East Broad Street, Columbus, Ohio
43215-3793, or at the business office of DEO at 1201 East 55't` Street, Cleveland Ohio
44103, during normal business hours. A notice of intent to file this rate increase
appliotition and a copy of the proposed rates were rnailed to the mayors and Iel;islative
authorities of the communities located withiit the areas served by DEO and filed with the
Commission on luly 20, 2007.

The Application, which contains proposed revisions to DEO's "Tariff for Gas Service,
affects rates and charges and certain terms and conditions for natural gas service to all
customers of DI;O served within all or portions of the counties of Allen, Ashland,
Ashtabula, Auglaize, Belmont, Colurnbiana, Cuyahoga, Fulton, Gcauga, Guernsey,
HoLnes, Lake, Mahoning, Medina, Mercer. Monroe, Paulding, Portage, Putnam, Shelby,
Stark, Summit, Trumbull,'ruscarawas, VanWert, Washington, and Wayne, Ohio, The
application states that the current rates and cbarges do crot provide a just and reasonable
rate ofl-etum on DEO's used and useful property as of M<irch 31, 2007, the date certain

000019



in this case. The application states that DEO requires the proposed revenue increase to
provide an opportunity to eatn a fair zeturn on its assets and to recover its costs of
operation.

Any person, $rrn, corporation, or association may flle, pursttant to Section 4909.19 of
the 1Zevised Code, an objection to such proposed increased rates by alleging that such
proposals are unjust and discritninatory or unreasonable. Recommendations that differ
froni the application may be made by the Staff of the Commission or by inteivening
parties and may be a(lopted by the Commission.

The existing tariffs of DEO inclttde separate base rates, gross receipt tax percentages,
anci monthly service charges for the areas under the fortner West Ohio Gas Company.
'rhese areas are the counties of Allen, Auglaize, Mercer, Paulding, Putnam, Shelby and
Van Wert. The West Oltio Division rates were determined in a rate case filed by the
former West Ohio Gas Company in February 1983 and becatne effective October 23,
1983. The existing base rate for other DEO communities were determined in a rate tiling
that became effective November 8, 1994. As a result of the cturent rate filing, all of the
counties included in DEO's Fast and West Ohio service territories will be under one set
of rates,

In its application DEO is proposing to install automated meter reading (AMR)
equipment for all its customers over a five year period, which will provide actual niete.r
reaclings each tnonth.

D)EO is also proposing to spend up to an additional $5.5 ntillion per year on customer
conservation programs. 'fhe company would initially increase dollars spent on
conservattion programs from the current level of $3.5 tnillion per year to $6 million. if the
program exceeds approved targets, the company woald then expatid it by an additional $1
million in each of the next three years.

Sales Recon iliation Rider (SRR)

A Sales Reconciliation Rider has been proposed to recover the difference between
actual base rate revenues and approved test year revenues adjusted to reflect changea in
the number of custoniers. The rider rate will be zero when the tariff is approved by the
PUCO. Sffective November 1 of each year, the rider rate will be revised after further
approval by tlte PUCO. "1'his proposed rider would apply to the General Sales Service
(GSS), Large Volume Cieneral Sales Service (LVGSS), Energy Choice Transportation
Service (ECTS) and'Large Volume Energy Choice Transportation Service (LVEC'1'S)
rate schedules.

AMR Cost Recqyery C"haree

A ilat monthly charge will be added to the otherwise applicable customer service
charge for all customers under the following rate schedules: GSS, LVGSS, ECTS,
LVECTS, General Transportation Service (C'rTS), and'Cransportatioti Service for Schools
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(TSS). This additiozial charge is proposed to recover the depreciation, incretnental
property taxes and post in-service carrying costs associated with the installation of AMR
ec3uipinent throughout DEO's systein.

Gross Reccipts T ax {GR`fLider

The current GR`t' Rider is applied orily to gas cost charges billed under the GSS and
LVGSS rate schedules. The proposed GRT Rider will apply to all of the charges billed
by DEO on all rate schedules, excluding charges billed on belialf of Energy Choice
suppliers that may be suhject to applicabte sales tax rates.

A description of the proposed changes to the to the base transportation rates and
ntonthly customer charges are listed on the schedules filed with the application. ('he
schedules also list the proposed changes to Volume Banking Service fees, the
Transportation Surcredit ftider, and Gross Receipts Tax Rider.

The increase in the operating revenue requested by I3EO for its GSS and LVGSS sales
rate schedules, inclusive of gas cost revenue, is 4.3% and 1.7%, respectively. The
requested increase in operating revenue for its ECTS and LVT:•CTS Energy Choice rate
sehedulus, exclusive of gas cost, is 17.8% and 8.00/0, respectively. The requested
decrease in operating revenue for DEO's GTS/'TSS and Daily'fransportation Sezvice
(DTS) transportation classes, exclusive of gas cost, is 6.7% and 3_4%, respectively. 't'he
requested increase in operating revenue for DFO's Firrn Storage Service (FSS) rate
schedule, excusive of gas cost, is 9.0%.
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SCHEDULE S-3

VECTREN ENERGY DELIVERY OF OHIO, INC.
CASE NOS. 07-1080-GA-AIR AND 07-1081-GA-ALT

PROPOSED NOTICE FOR NEWSPAPER PUBLICATION

NOTICE OF APPLICATION FOR AUTHORITY
TO INCREASE RATES AND CHARGES

VECTREN ENERGY DELIVERY OF OHIO, INC.
PUCO CASE NOS. 07-1080-GA-AIR AND 07-1081-GA-ALT

Pursuant to Section 4909.19, Revised Code, Vectren Energy Delivery of Ohio, Inc.
("VEDO") hereby gives notice that, on November 20, 2007, it filed an Application
with the Public Utilities Commission of Ohio ("Commission") in PUCO Case Nos. 07-
1080-GA-AIR requesting authority to increase the rates and charges for natural gas
distribution service provided to Rs customers.

This notice descilbes the substance of the Application. However, any interested
party seeking detailed information with respect to all affected rates, charges,
regulations and practices may inspect a copy of the Application, including supporting
schedules and present and proposed rate sheets, by either of the following methods:
by visiting the offices of the Commission at 180 East Broad Street, 13fh floor,

^ Columbus, Ohio 43215-3793; or by visiting the Commission's website at
http:l/www.puco.ohio.gov, selecting DIS, inputting 07-1080 in the case lookup box,
and selecting the date the Application was flled. Additionally, a copy of the
Application and supporting documents may be viewed at the business ofrice of
VEDO at 1335 E. Dayton-Yellow Springs Road, Fairborn, Ohio 45324, during normal
business hours. A notice of intent to file this rate increase application and a copy of
the proposed rates were mailed to the mayors and legislative authorities of
communifies located within the areas served by VEDO and filed with the
Commission on September 28, 2007.

The Application is made pursuant to Section 4909.18, Revised Code, and related
sections of the Ohio Revised Code for authority to make changes and increases in
gas rates applicable in incorporated communities and unincorporated territory within
VEDO's enfire service area, which includes all or parts of Auglaize, Butler,
Champaign, Clark, Clinton, Darke, Fayette, Greene, Highland, Logan, Madison,
Miami, Montgomery, Pickaway, Preble, Shelby and Warren Counties in Ohio.

Any person, firm, corporation or association may file, pursuant to Section 4909.19 of
the Revised Code, an objection to such proposed increased rates by alleging that
such proposals are unjust and discriminatory or unreasonable. Recommendations
that differ from the Applicatian may be made by the Staff of the Commission or by
intervening parties and may be adopted by the Commission.

q
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The current base rates and charges became effective in April 2005. In that case,
VEDO, the Staff of the Commission and other parties agreed to a$15.7 million
increase, which was approved by the Commission. The modest 2005 increase
resulted in a 4.3°to increase in customer bills, The Application states that the current
rates and charges do not provide a just and reasonable rate of return on VEDO's
used and useful property as of August 31, 2007, the date certain in this case. The
Application states that VEDO requires the proposed revenue increase to provide an
opportunity to eam a fair return on its assets and to recover costs of operation.

In the Application, VEDO proposes changes to its rate schedules to reflect increases
to the cost of service. Additionally, VEDO proposes changes to the rate design for
Rate 310 (Residential Sales Service) and Rate 315 (Residential Transportation
Service) that iniUate a gradual transition to a straight fixed variabte rate for
distribution service. Proposed Changes to Rate 320 (General Sales Service) and
Rate 325 (Generai Transportation Service) include the increased customer charges
that form the basis for a planned elimination of the volumetric charge component of
the rates for these services. The Applieation proposes elimination of Rate 340,
Interruptible Sales Service, and retains the Rate 330, Large General Sales Service,
and the Rate 341, Dual Fuel Sales Service, and Rate 345, Large General
Transportation Service, rate schedules and the Pooling Service for Residential and
General (Choice) customers. The Application adds a Rate 360, Large Volume
Transpartation Service and extends application of Rate 380 (Pooling Service) to
Large General and Large Volume Transportation Customers. Finally, the
Application also includes a proposal for the funding of demand side management
("DSM") programs.

A description of the proposed changes to the terms and conditions applicable to gas
service, the proposed rates, and the average percentage increase in operating
revenue requested by the utility on a rate schedule basis is set forth below.

RATE 310
RESIDENTIAL SALES SERVICE

E

RATES AND CHARGES
The monthty Rates and Charges for Gas Service under this Rate Schedule shall be:

Cuetomer Cherga:
$18.75 per meter (November-April)
$10.00 per meter (May •- October)

Volumetria Charge:
$0.11937 per Ccf tor the first 50 l:cf, plus
$0.10397 per Cof for all Ccf over 50 Ccf

Riders:
The foilowing Riders shall be applied monthly:

• Sheet No. 31 - Gas Cost Recovery Rider
• Sheet No. 35- Migratian Cost Rider
• Sheet No. 37 - Gross Receipts Excise Tax Rider
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•. Sheet No, 38 - Distribution Replacement Rider
• Sheet No. 39- Uncotlecbble Expense Rider
• Sheet No. 40 - Percentage of Income Payment Plan Rider
• Sheet No. 42 - S.B. 287 Excise Tax Rider
• Sheet No. 43 - Sales Reconcilia0on Rider- A
• Sheet No. 44 - Sales Reconciliation Rider - B

Minimum Monthly Charge:
The Minimum Monthly Charge shall be the Customer Charge.

Misc®Nanaous Charges:
The Miscellaneous Charges set forth in Sheet No. 30, Miscellaneous Charges, shall be charged
to Customer If applicabfe.

The average proposed increase for this customer class is 7.80%.

RATE 315
RESIDENTIAL TRANSPORTATION SERVICE

RATES AND CM2GES
The monthly Rates and Charges for Gas Service under this Rate Schedula shaN ba:

Customer Facltities Charge:
$16.75 per meter (November-April)
$10.00 per meter (May - October)

Volumetric Charge:
$0.11937 per Ccf for the first 50 Ccf, plus
$0.10397 per Ccf for all Ccf over 50 Ccf

Riders:
The following Riders shall be applied monthly:
• Sheet No. 35 - Migratfon Cost Rider
• Sheet No. 37 - Gross Receipts Excise Tax Rider
• Sheet No. 38 - pistribution Replacement Rider
• Sheet No. 39 - Uncollectible Expense Rider
• Sheet No. 40 - Percentage of Income Payment Plan Rider
• Sheet No. 42 - S.B. 287 Excise Tax Rider
• Sheet No. 43 - Sales Reconciliation Rider - A
• Sheet No. 44 - Sales Reconcillatlon Rider - B

Minimum Monthly Charge•:
The Minimum Monthly Charge shall be the Customer Charge.

Miscellaneous Chargee:
The Miscellaneous Charges set forth in Sheet No. 30, Miscellaneous Charges, shall be charged
to Customer if applicable.

The average proposed increase for this customer class is 34.36%.

RATE 320
GENERAL SALES SERVICE

E

000024



RATES AND CHAROES
The monthly Rates and Charges for Gas Service under this Rate Srhedule shaU be:

Customer Charge:
Group 1: $20.00 per meter
Group 2: $40.00 per meter
Group 3: $80.00 per meter

Votumetric Charge:
$0.12002 per Ccf for the first 50 Ccf, plus
$0.10284 per Ccf for all Ccf over 50 Ccf
Riders:
The following Riders shail be applied monthly:
• Sheet No. 31 - Gas Cost Recovery Rider
• Sheet No. 35 - Migration Cost Rider
• Sheet No. 37 - Gross Reoelpts Excise Tax Rider
• Sheet No. 38 - DistribuUon Replacement Rider
• Sheet No, 39 - Uncailectible Expense Rider
• Sheet No. 40 - Percentage of fncome Payment Plan Rider
• Sheet No. 42 - S. B. 287 Excise Tax Rider
• Sheet No. 43 - Saies Reconciiiaticn Rider - A
• Sheet No. 44 -Sales Reconciliation Rider - B

Minimum Monthly Charge:
The Minimum Monthly Charge shall be the Customer Charge.

Miacatianeous Charges:
^ The Miscellaneous Charges set forth in Sheet No. 30, Miscellaneous Charges, shall be charged

to Customer If applicable.

The average proposed Increase for customers presently receiving Non-Residential General Sales
Service is 3.37% ( 1.44% for federal govemment oustomers).

RATE 3 5
GENERAL TRANSPORTATION SERVICE

RATES AND CHARGES
The monthly Rates and Charges for Gas Service under this Rate Schedule shall be:

Customer Charge:
Group 1: $20.00 per meter
Group 2: $40.00 per meter
Group 3: $80.00 per meter

Volumetric Charge:
$0.12002 per Ccf for the first 50 Ccf, plus
$0.10284 per Ccf for all Ccf over 50 Ccf

Ridere:
The fotiowing Riders shall be appiled monthly:
• Sheet No. 35 - Migration Cost Rider
• Sheet No. 37 - Gross Receipts Excise Tax Rider
• Sheet No. 38 -Distribution Reptacement RkJer
• Sheet No. 39 - Unwtlecfibie Expense Rider
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• Sheet No. 40 - Percentage of Income Payment Ptan Rider
• Sheet No, 42 - S.B. 287 Excise Tax Rider
• Sheet No. 43 - Sates Reconciliation Rider - A
• Sheet No, 44 - Sales Reconcillatlon Rider - B

Minimum Monthly Charga:
The Minimum Montttly Charge shall be the Customer Charge.

Yiscettaneous Charges:
The Miscellaneous Charges set forth in Sheet No. 30, MisceOaneous Charges, shall be charged
to Customer if applicable.

The average proposed increase for customers presentty receiving Non-Residential General
Transportation Service is 12.90°!0 (28,67% for federal govemment customers).

RA E 330
LARGE GENERAL SALES SERVICE

RATLO AND CHARGES
The monthly Rates and Charges for Gas Service under this Rate Schedule shall be;

Customer Charge:
$150.00 per Meter

Votpmatrfe Charga:
$0.09909 per Ccf for the first 15,000 Ccf, plus
$0.08794 per Ccf for all Ccf over 15,000 Ccf

Rlders:
The following Riders shall be applied monthty.
• Sheet No. 31 - Gas Cost Recovery Rider
• Sheet No. 37 - Gross Receipts Excise Tax Rider
• Sheet No. 38 - t)istribution Reptacement Rider
• Sheet No. 39 - Uncollectibte Expense Rider
• Sheet No. 40 - Percentage of Income Payment Plan Rider
• Sheet No. 42 - S.B. 287 Excise Tax Rider

Mlnh mrm Monthty Charge:
The Minimum Monthly Charge shalt be the Customer Charge.

Mtscellaneous Charges:
Miscellaneous Charges set forth in Sheet No. 30, Miseaganeous Charges, shall be charged to
Customer if applicable.

The average proposed decrease for customers receiving Non-Residential Large General Sales
Service is 0.06% (0.66% increase for federal govemment customors).

RATE 341
DUAL FUEL SALES SERVICE

RATES AND CNARf3ES
The monthly Rates and Charges for Gas Service under this Rate Schedule shall be:
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Customer Facilities Charge:
$50.00 per meter

Volumetric Charge:
$0.04940 per Ccf for all Cci of Process or Base Deliveries (as defined below), plus
$0.02207 per Cci for all Ccf of Dual Fuel Deliveries (as defined beiow)

Rkiers:
The foltowing Riders shall be applied monthly:
. Sheet No. 31 - Gas Cost Recovery Rider
• Sheet No. 37 - Gross Receipts Excise Tax Rider
• Sheet No. 38 - Distribution Replacement Rider
• Sheet No. 39 - llncoifectible Expense Rider
. Sheet No. 40 - Percentage of Income Payment Rider
. Sheet No. 42 - S. B. 287 Excise Tax Rider

Minimum Monthly Charge:
The Minimum Monthly Charge shaN be the Customer Charge.

Mieceqarteous Cbarges:
The Miscellaneous Charges set forth in Sheet No. 30, Miscellaneous Charges, shall be charged
to Customer 'rf applicable.

The average proposed increase for this rate schedule is 1.42"/0.

RATE 345
LARGE GENERAL. TRANSPCIRTATION SERVICE

RATES ANO CHARGES
The monthly Rates and Charges for Gas Service under this Rate Schedule shall be:

Cuetomer Facitifiea Charge:
$150.00 per meter

Vciumeuic Charge:
$0.09909 per Ccf for the first 15,000 Ccf, plus
$0.08794 per Ccf for all Ccf over 15,000 Ccf

Riders:
The following Riders shall be applied monthly:
• Sheet No. 37 - Gross Receipts Excise Tax Rider
• Sheet No, 38 - Distribution Replacement Rider
• Sheet No. 42 - S.B. 287 Excise Tax Rider

Minimum Monthly CHarge:
The Minimum Monthly Charge shall be the CustomPr Charge.

Additional Services Charges:
Customer shall pay the appropriate rates and charges for any additional service provided by
Company, as described in the Transportation Terms and Conditians (Large General and Large
Volume), and any charge assessed in accordance with orders issued by Commission relating tc
take-or-pay, transition, or other costs.

0 Competitive Fiexibility:
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The above Rates and Charges may be raduced, In Company's reasonable discretion, as
necessary to retain or attract Customer's gas load.

Miseellaneous Charges:
The MisceNaneous Charges set forth in Sheet No. 30, Miscellaneous Charges, shall be charged
to Customer if applicable.

The average proposed decrease for this customer class is 0.74%.

RATE 360
LARGE VOLUME TRANSPORTATION SERVICE

RATES AND CHARGES
The monthly Rates and Charges for Gas Service under this Rate Schedule shall be-

Cuntomer Charge:
$500.00 per meter

Yolumetric Charge:
$0.08613 per Ccf far the first 50,000 Cof, pius
$0.07513 per Cef for the next 150,000 Ccf, plus
$0.05727 per Ccf for all Ccf over 200,000 Ccf

Riders:
The following Riders shall be applied monthly:
• 5haet No. 37 - Gross Receipts Excise Tax Rider
• Sheet No. 36 - Distributton Replacement Rider
• Sheet No. 42 - S.B. 287 Excise Tax Rider

Minimum Monthiy Charge:
The Minimum Monthly Charge shall be the Customer Charge.

Addfttmal Servicea Chargn:
Customer shall pay the appropriate rates and charges for any additional service provided by
Company, as described in the Transportation Terms and Condttions (Large General and Large
Volume), and any charge assessed in accordance with orders Issued by Commission relating to
take-or-pay, transition, or other costs.

Compeh'ttve Fiexibiltity:
The above Rates and Charges may be reduced, in Company's reasonable discretion, as
necessary to retain or attract Customer's gas load.

Miseelianeous Charges:
The Miscellaneous Charges set forth in Sheet No. 30, Miscellaneous Charges, shall be charged
to Customer if applicable.

The average proposed decrease for farmer Rate 330 Customers moving to tiris Rate Schedule Is
0.84%. The average proposed increase for former Rate 345 Customers moving to this Rate
Schedule is 1.05%.

RATE 380
POOLING SERVICE

(LARGE GENERAL AND LARGE VOLt7MEI
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CHARGES
Pool Oper tor's Bill shall be rendered monthly, and shall consist of the following charges, as
applicabie:

Financial Evaiuadon Fee: $50 for the initial and each subsequent Poot Operator financial
evaluation performed by Company.

Nominatlon and Balancing Charges: PJI nomination and balancing charges and imbalance
trading charges associated with Pool Operator's Pool, including those listed in Sheet No. 51,
Nomination and Balancing Provisions (Large General, Large Volume, and Pool Operator), shall
be billed to Pool Operator each month.

Related Charges: Pool Operator shall reimburse Company for all charges incurred in
connection Niith Interstate pipeline transportation of Pool Operator-Delivered Gas inciudttg any
gas costs, penalty charges, or Cashouts.

Rtdere: The foliowing Riders shall be applied monthly:
• Sheet No. 37 - Gross Receipts Excise Tax Rider

Late Payment Chargo: Payment of the total Bill amount due must be received by Company or
an authorized agent by the due date shown on Pool OperatoPs invoice. If Pool Operator does not
pay the total amount due by ttre date shown, an additionat amount equal to one and one half
percent (1.5%) of the total unpaid balance shall also become due and payable.

Retumed Check Charge: The Retumed Check Charge contained on Sheet No. 30,
Miscellaneous Charges, shall be added to Pool Operator's account each time a check is retumed
by the financial institution for insufficient funds.

Unauthorfzed Gas Usage Charge: The Unauthorized Gas Usage Charge set forth In Sheet No.
30, Misceilaneous Charges, shall be charged to Pool Operator, if appbCabte.

The average proposed increase for this customer class is 0%

RATE 8
POOLING SERVICE

(RESIDENTIAL AND GENERAL)

FEES AND CHARGES
Supplier shall be assessed the following fees and charges, on a non-discriminatory basis, based
upon Supplier's election, Company's initiation and/or Suppiier's bafancing activities:

Financial Evaluation Fee:
$50 for the initial and each subsequent Supplier financial evaluation performed by Company,

Eiigibie Customer List Fee:
Under the annual option, $.08 for each name included on the initial list, with updated Iists
provided the three subsequent quarters at no additio7al cost. Under the quarterly option, $.05 for
each name included on the list. Sueh lists shall be produced quarterly; {f Supplier desires the list
more frequentty, Supplier shall reimburse Company for any costs incurred in addition to this per-
customer rate.

DDQ Non•Contptiance Charge:
$1 per Dth on days in wfth no Operational Flow Order (OFO) is in eff®ct (provided no alhemate
arrangements are made with Company) against: 1) the daily difference between the Pool's DDQ
and aggregate detiveries, 2) the daily difference between the minimum ailowabie volume
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identified by Company that may be delivered by a specific Interstate pipeHne or to a specific
Company city gate on a Pool's behatf and the Pool's actual deNveries by that interstate pipeline or
to that city gate greater than such minimum allowable volume for that day, and 3) the difference
between the maxRnum allowable volume identified by Company that may be delivered by a
specific interstate pipeline or to a specific Company city gate on a Pool's behatf and the actual
deliveries by that lnterstai!e pipeline or to that city gate less than the maximum allowable voiume
for that day.

OFO Non-Compliance Gharge:
$30 per [1th applied to the diiference between Supplier's DOCt and aciual detiveries if Supplier
over-delivers on days in which a icw demand OFO is in effect or under-delivers on days in which
a high demand OFO Is in effect.

Poot-to-POol Transfer Fee:
$10.00 shaH be assessed ta the selling party for each transaction.

Peaking Supplies Charge:
All peaking supplies (inciuding but not limited to vaporized propane) provided by Company for
Supplier's Pool as set out in the Allocation of Peaking Supplies section of the Pooling Service
Terms and Conditions (Residential and General) shall be billed to Supplier at Company's fully
allocated cost of such supply.

Additional Service Chargea:
Fees and Charges for any other service shall be established by Company and assessed on a
non-discriminatory basis- lf Supplier desires a biliing servfce or custom rate that is nof, readily
available in Company's billing system, Suppiier and Company shaH negotiate a fee that shall
include all programming costs associated with such custom billing requirements.

Riders:
The foiiowing Riders shall be applied monthly:
• Shaet No. 36 - 8aiancing Cost Rider
• Sheet No. 37 - Gtass Receipts Excise Tax Rider

Late Payment Charge:
Payment of the total Bill amount due must be recsived by Company or an authorized agent by
the due date shown on Suppiier's invoice. If Supplier does not pay the totai amount due by the
date shown, an additional amount equal to one and one half peroent (1.5%) of the total unpaid
balance shail also become due and payable.

Returrred Check Charge:
The Returned Check Charge contained on Sheet No. 30, Miscellaneous Charges, shall be added
to Supplier's account each time a check is returned by the Hnancial institution for insufficlent
funds.

The average proposed increase for this rate schedule is 0%.

OTHER RATE CHANGES

0

The Application adds or modifies several riders. The f2econnection charges, both at
the meter and at the service line, are moved uniformly to $60.00 and a new Avoided
Customer Charges section is proposed. Also, trip and labor charges are increased
to $35.00 for normal business hours and $57.00 outside of notmai business hours
and are proposed as flat rates instead of per 15 minute charges. AdditionaNy, a
collection charge of $17.00 at the door is proposed.
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A description of the proposed changes to the mismilaneous charges, the proposed
rates, and the average percentage increase in operating revenue requested by the
utitity on a rate schedule basis are set forth below.

Additionally, VEDO has proposed an initial rate for its Sales Reconciliation Rider-A
("SRR-A") as approved in Case No. 05-1444-GA-UNC as reflected below.

SALES RECONCILIATION RIDER - A

APPj6.tCABiLITY
The Safes Reconciliation Rider-A (SRR-A) shall be applicable to all Customers served under
the following Rate Scheduies:
Rate 310 - Residentlai Sales Service and Rate 315 - Residential Transportation Service
Rate 320 - General Sales Service and Rate 325 - General Transportation Service

This Rider shall cease after recovery of all amounts authori2ed for recovery In Case No. 05-1444-
GA-UNC.

D0CRIFTION
The SRR-A shall recover the differences between Actual Base Revenues and Adjusted Order
Granted Base Revenues for the appiicabte Rate Schedules.

Actual Base Revenues are defined as weather-normalized monthly base revenues for such Rate
Schedules, prlor to the SRR-A adjustment.

Adjusted Order-Granted 8ase Revenues are defined as the monthly base revenues for the
applicable Rate Schedules as approved by the Commission's Order In Company's last base rate
case, as adjusted to reflect the change in number of customers from the levels approved by the
Commission. To reflect the change in number of customers, Order-granted base revenue per
customer is muitiplied by the net change in number of customers since the like month during the
test year, with the pmduct being added to the Order-granted base revenues for such month.

Company shall defer the caiculated differences between Actual 8ase Revenues and Adjusted
Order Granted Base Revenues for the applicable Rate Schedules for subsequent return or
recovery via the SRR-A. Company shall refleot in a revised SRR-A effeetive November 1°t of
each year the accumulated monthly differences between Actual Base Revenues and Adjusted
Order Granted Base Revenuea.

The accumulated monthly differences for each Rate Schedule shall be divided by projected sales
volumes to determine the applicable SRR-A. Projected and actuai recoverles by Rate Schedule
under the SRR-A are reconciled, with any under or over recovery being recavered or returned via
the SRR-A over the next twelve months.

SALES RECONCILIATION RIDER- A RATE
The appiicabie Sales Reconciliation Rider - A Rate beiow shall be applied to each Ccf of metered
gas usage each month.

Rates In SICcf

Rate Schedulaa SRR-A
310 and 315 $0.02294
320 and 325 $0.00276

E
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MISCELLAN C7US CHARGES

APPLICA131LITY
The following Miscelianeous Charges shall be applied to Customer's Bill if appropriate based on
the referenced circumstances.

Mi8CEL1ANE0US CHAROEti

Gh ame Reference Amou

Gas Meter Teating Charge (Sheet No. 62, Seation 3.A) $ 40.00

Remote Meter instattatlon Charge (Sheet No. 62, Section 3.B.5.) $ 80.00

Investigation Pes (Sheet No. 63, Seation 4.A.6.)
Ordinary investtgation Fee $125.00
Extensive Investigation Fee $ 35.00 per hour

worked

Reaonnection Charge (Sheet No. 62, Section 3.C. and
Reconneetlon at ttw meter Sheet No. 63, Section 4.1). and $ 60.00
Reconnection at the eenrice tine Sheet No. 67, Section S.D) $ 80.00

Avoided Customer Chargaa Applicable Customer Charges for
months of discontinued servioe, up
to nine months, with a minimum of
one month.

After Hours Charge
When gas service is iniriaily aonneoted, reconnected or disconnected outside of normal business
hours at Customer's request, Customer shaA be charged an After Hours Charga of $22.00 In
addifion to any other applicable charges for each connection, reconnection or disconnection.

Trip and Labor Charges
Trip and Labor Charges shau be added to Customer's account when Customer requests
Company to investigate "no gas" or "low pressure" circumstances at Customer's Premises when,
upon fnvesfigatian, fhe problem(s) causing the condi6on are not on Company's system. The
charges that wili apply are:

Durlnp Nonnaf Business Hours Outside of Normat Business Hours
$35.00 $57.00

Returned Check Charge
The Returned Check Charge of $25.00 shall be added to Customer's account each time a check
is retumed by the financial institution for insufficfent funds. Any Customer receiving a Bia from
Company containing charges for more than one Gas Service wiil be assessed a maximum of one
(1) Returned Check Charge per check returned.

Unauthorized Gas Usage Cha►ge
Gas usage by Customer or Poof Operator's Pool Customers during a Curtailment Period in
excess of the quantity allowed pursuant to the Curtailment Procedures shaH be considered
Unauthorized Gas Usage and shall be subject to the Unauthorized Gas Usage Charge of three
($3) per Ccf.

E

ColkCtlon Charge at the Door
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If payment Is made to an emptoyee whose authorized purpose was to disconnect service and
who is authorized to accept such payment, or to an employee dispatched to the premises to
accept payment, a charge of $17.00 may be assessed on each of such visits and shall be
payable at the time of such visit

The totat proposed Miscellaneous Charges revenue increase is 5.035%.

Alternative Repulation Proposals

In addition to the above described Application, included in this filing are alternative
regulation plan proposals to recover costs associated with the enhancement and
replacement of VEDO's aging natural gas infrastructure in addition to other programs
and services needed to continue safe energy delivery. Specificafly, VEDO seeks
approval of a Distribution Replacement Rider ("DRR") to recover (1) a return on and
of incremental annual costs incurred under a twenty (20) year program for the
accelerated replacement and retirement of cast iron mains and bare steel mains and
service lines and (2) individual riser replacements arising from VEDO's investigation
of the installation, use, and performance of natural gas service risers. As part of the
program, VEDO also proposes to assume ownership of that portion of service lines
which are currently customer-owned (i.e. the property line-to-meter portion, including
the riser) upon replacement and to recover any incremental costs of assuming
ownership of these service lines in the DRR. Finally, in addition to assuming
ownership of (and therefore maintenance responsibility for) replaced service lines,
VEDO proposes to also assume maintenance responsibility for customer-owned
senrice tines and recover the incremental cost in the DRR.

A description of the proposed DRR and the proposed rates requested by the utility
on a rate schedule basis are set forth below.

DISTRIBUTION REPLACEMENT RIDER

APPLICABtt.ITY
The Distribution Replacement Rider (DRR) is applicable to any Customer served under
the Rate Schedules identified below.

. Rate 310 - Residentia! Sales Service
• Rate 315 - Resklential Transportatlon Service
• Rate 320 - General Sales Service
• Rate 325 - General Transportadon Service
. Rate 330 - Large General Sales Service
• Rate 341 - Dual Fuel Sales Service
• Rate :iQS - Large General Transportafion Service
• Rate 360 - Large Volume Transportation Service

DESCRIPTION
AII applicable Customers shall be assessed either (a) a monthly oharge in addi 'tion ta
the Customer Charge component of their applicable Rate Schedule, or (b) a
volumetrie charge applicable to each Ccf of metered gas usage each month, that will
enable Company to recover (1) the return on and of annual costs incumed under a
twenty (20) year program for the accelerated reptacament and retirement of cast iron
mains and bare steel mains and service lines, (2) individual riser replacements
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arising from Cornpany's investigation of the lnstaliation, use, and perfamance of
natural gas service risers, (3) the incremental cmts attributable to assuming
ownership of service lines Installed or replaced by Company and (4) the incremental
cost of assuming maintenanee responsibility for ap service lines.

The DRR wiA be updated annually, in order to reflect the Impact on Company's
revenue requirement of net plant additions and other applicable, incremental costs,
as oftset by maintenance expense reductions attributable to ft replacement
program. Actual costs and actual recoveries are reconciled annually, with any under
or over recovery being recovered or returned over the next twelve month period.

RISTRff3 tON REPLACEMENT RIDER CHARGE
The charges for the respecfive Rate Schedules are:

$ per
Rate Seheduls Month Per
310, Residential Sales $0.00
315, Residential Transportation $0.00
320, General Sales (Group 1) $0.00
320, General Sales (Group 2 and 3) $0.00000
325, General Transportation (Group 1) $0.00
325, General Transportation (Group 2 and 3) $0.00000
330, Large General Sales $0.00000
341, Duai Fuel Sales $0.00
345, Large General Transportafion $0.00000
360, Large Volume Transportation $0.00000

This is a new charge.

VEDO further proposes to assume responsibility for installation and ownership of
new service lines installed on and after the date on which this proposal is approved
by the Commission. Requests for recovery of costs associated with installation of
new service lines will be sought in future rate case proceedings. No such recovery
will be requested in the ORR.

Additionally, in the alternative regulation plan, VEDO seeks approval of a Sales
Reconciliation Rider ("SRR-B") which will supercede the current Sales Reconeiliation
Rider, which was approved in Case No. 05-1444-GA-UNC for the recovery of
defined amounts of the difference between the actual and approved base rate
revenues (adjusted for normal weather and customer additions). The SRR-B
proposed in this proceeding is designed to complement the rate design proposal that
moves gradually to a straight fixed variable rate by recovering the difference
between VEDO's actual base rate revenues and the revenues approved in the
current rate case, as adjusted for customer addi#ions.
A description of the proposed SRR-B, and the terms and cond'stions of the SRR-B on
a rate schedule basis are set forth below.

SALES RECONCILIATION RIDER - B

APPU¢ABILITY
The Sales ReCOnciliaticn Rider - B (SRR-B) shall be applicable to all Customers served under
the foqowirg Rate Schedules:
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Rate 310 - Residential Sales Service and Rats 315 - Residential Transportation Service
Rate 320 - General Sales Service and Rate 325 -General Transportation Service

0ESqRIP110N
The SRR-B shall recover the differences between Actual Base Revenues and Adjusted Order
Granted Base Revenues for the applicable Rate Schedules.

Actual Base Revenues are defined as monthly base revenues for such Rate Schedules, prior to
the SRR-8 adjustment.

Adjusted Order-Granted Base Revenues are defined as ihe monthly base revenues for the
applicable Rate Schedules as approved by the Commtssion's Order In Campany`s last base rate
case, as adjusted to reffect the change in number of customers from the tevels approved by the
Commission. To reflect the change in number of customers, Order-granted base ravenue per
customer is multipiied by the net change in number of customers since the like month dufing the
test year, with the product being added to the Order-granted base revenues for such month.

Company shall defer the calculated differences between Actual Base Revenues and Adjusted
Order Granted Base Revenues for the applicable Rate Schedules far subsequent return or
recovery via the SRR-B. Company shall reflect in a revised SRR-B effective November 1" of
each year the accumulated monthly differences between Actual Base Revenues and Adjusted
Order Granted Base Revenues.

The accumulated monthly differences for each Rate Schedule shall be divided by projected sates
volumes to determine the applicable SRR-B. Projected and actual recoveries by Rate Schedule
under the SRR-B are reconciled, wfth any under or ever recovery being recovered or retumed via
the SRR-B over the next twelve months.

SALES RECONCILIATION Ril3ER- B RATE
The applicable Sales Reconciliation Rider - B Rate below shall be applied to each Cof of metered
gas usage each month.

Rates In SICcf

q

Rete Schedules gftR-B
310 and 315 $0.000Q0
320 and 325 $0.00000

This is a new service.

In its atternative regulation proposal, VEDO seeks approval for cost recovery of
several programs to ensure system integrity and reliability. Specifically, VEDO
proposes to recover the costs to improve its gas disttibution system through a
proactive, preventative maintenance program designed to achieve asset longevity,
integrity, and reliability. VEDO's pressure regulating stations are critical assets to the
distribution system and will have a 5-year preventative maintenance schedule.
These proactive activities place greater emphasir; on planned preventative
maintenance which increases the life expectancy of these stafions and reduces
future maintenance costs. Similarly, VEDO will implement a ten-year ciearing
schedule and annual maintenance for 248 miles of transmission pipeline (that
portion of the pipeline not included in the Integrity Management Program) and 259
miles (5% of total) of distribution pipeline in order to ensure the Rights-of-Way are
properly maintained. Finally, in order to address the utility-wide concern regarding
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future shortages of skilled employees to replace an aging workforce, VEDO plans to
hire apprentices in critical bargaining unit employee groups where trained Energy
Delivery workers are essential to providing gas services to VEDO's customers. The
costs of many of these programs are included in test-year operating expenses
in VEDO's revenue requirement calculation.

The above proposed provisions, rates, and charges are subject to changes,
including changes as to the amount and form, by the Comm(ssion following a pubtic
hearing on the Application.

Since the rates, prices, charges and other provisions in the currently effective rate
schedules do not provide just and reasonable compensation for supplying gas
service to the customers to which they are applicable, do not yield a just and
reasonable retum on the value of the property actually used and useful in fumishing
such gas service, and result in the taking of VEDO's property for public use wfthout
compensation and without due process of law, VEDO respectfully requests that the
Commission issue Orders that grant the following prayers for relief:

1) Find that the rates and charges now being charged and collected by
VEDO for natural gas services are insufficient to provide it with reasonable
compensation and return for the services rendered and are, therefore,
unjust and unreasonable;

2) Find that the rates and charges proposed in the Application are just and
reasonable and approve same;

3) Approve the filing of the proposed tariff sheets contained in the
Application, subject to such modifications as the Commission may order;

4) Order that the revised tariff sheets become effective as of the earliest date
permitted by law, and authorize the withdrawa( of the tariff sheets they
replace;

5) Find that the rates and charges proposed in the Altemative Regulation
Plan are just and reasonable and approve same; and

6) Grant such other relief to which VEDO may be reasonably entiued.

The fonn of this notice has been approved by the Commisslon

Vectren Energy Delivery of Ohio, Inc.

11
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DIRECT TEST1N1aNY OF JERROLD L. ULREY

I INTRODUCTiQtj OF WITNESS

2
3 Q. Please state your name and business addross.

4

5 A. Jerrold L. Utrey, One Vectren Square, Evansville, Indiana 47708.

6

7 Q. What pasition do you hold witfi Vecimn irnargy Delivery of Ohio, Inc.

a ('"VEDQ" or "Company")?

9

10 A. I am Vice Presiclent, Regulatory Affairs and Fuels.

11

12 Gl, Please dascdbe your educational background.

13

14 A. In 1975, i obtained a Bachelor of Soience degree in Industrial Management from

15 Purdue University with a Computer Business Systems concentration. In 1985, 1

16 obtained a Master of 8usiness Administration degree from indlana UniversiFy

17 with a Finance concentration.

18

19 Q. Please describe your profeesionai experience.

20

21 A. I have been employed by subsidiaries of Vectren Corporatlon ( or Its predecessor

22 company, Indiana Energy. Inc.) since 1981. My primary focus has been in

23 Regulatory Affairs and Gas Supply. I assumed my current position in 2001.

24

25 0. What are your presant duties and responsibtlittes as Vics t*rasident

26 Regulatory Affairs and Fuels?

27

28 A. I am responsible for coordinafing VEDO's partic7patian in rate and other

29 regulatory proceedings before the Public UBIiBes Commission of Ohio (°PUCO")

30 and overseeing gas supply matters for VEDO.

31

32 Q. Have you testifted before?
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Yes, on many occasions. I have testitied before the Pubitc Utiiities Commission

of Ohio and the Indiana UGiity Regulatory Comrnission. The testamany I have

previously given in Ohio and htdisna addresses subjects for which I have

responsibidty in this proceeding as aval as other matters.

7 PURPOSE OF TESTIMONY
8

9

10

11

12

13

14

15

16
17

18

19

20

21

22

23

24

25

26

27

28
29

30

31

32
33
34
35

0. What ls tho purpoa* of your tntimony in this procawdtnp?

A. My testimony describes VEDO's proposed revisions to its i'ari1l for Gas Service

("Tariff ) as fiiied in this proceeding. My testimony also describes VEDO's pienr►ed

gradual movement to Straight Fixed Vartabie (SFV) rate design and the Sales

Reconcitiation Rider-B (SRR-B) proposal which is induded in VEL7Q's Aft Reg

Plan Application (ARP).

I anm responsible for and sponsor Scheduiss E-1. E-2, and E-3. as well as

porlions of Alt Reg Exhibits A and B and aN of Att Reg ExhibiFg C through G for

the ARP. I also share responsibaity for the Statement Required by Sedion

4901:1-19-05(C)(3), 0.A.C.

Company Witness Scott E. Atbertson, who testiNes regarding the Distribution

Repiacement Rider, Is responsible for describing Tariff sheet changes retated to

that proposai in the SchaduGs E-3 Narrative. Schedules E-3.1. E-3.2. and F-R5

are the responsibiUty of and are sponsored by Company Witness Kerry A. Heid,

who testifies to Cost of Senrice and Rate Design. Witness tieid jointiy sponsors

certain Rate Schedule revisions deacribed in the Schedule E-3 Narrative.

SPONSOFtt:B Sf:kt'EDt1t.ES AND iwXtitBI'i'S

Q. Were ths schedules and exhibits that you sponsor completed by you or

pnapared under your direction and supervigiaon?

A. Yes. More specificaiiy, Schedules E-1. E 2. and E-3 were prepared by me or

under my direction and supervision. Additionally, part or all of Att Reg Exhibits A-
000039
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1 B. G and the Statement Required by Sectiort 4901:1-19-04(C)(3), O.A.C., were

2 prepared by me or under my direction and supervision.

3

4 Q. Plesse describe Schedute E•t.

5

6 A. Schedule E-1 conatats of two parts. Schedule E-1A is a clean copy of the

7 proposed VEDO Tariff for Gas Servica, in its entirety. Schedule E-1 B Is a red-

s lined ("track changes") copy of the proposed Tariff showing the changes from the

9 currerrt Tariff,

10

11 Q. Ptease deseribe Sat%sdule E-2.

12

13 A. 5^hedule E-2 contains a dean copy of the current Tariff in its entirety.

14

15 Q. Pbase describe Scfiedule E-3.

16

17 A. ^e^ ule E-3 prov'ides the rationale for the proposad Tariff changes included In

18 this filing. It provides cross-references to Schedules E-1 and E-2 through the use

19 of the Tariff Sheet identifier, which indicates whether the tarffP sheet being

20 described ts In the proposed Tariff (E-1) or the current tariff (E-2). The Sched t

21 E-3 Narrative explains in datail tfte proposed changes and the ratlonaie behind

22 those proposed changes. My testimony highlights the most Impartant changes

23 reflected in the Schedule E-3 Narrative. The testimony of Witness Heid

24 addresses the revenue allocation and rate design aspeots of the proposed rate

25 changes. The testimony of Company Wiiness H.E. Overcaat supports SFV rate

26 design and VEDO's planned gradual movement to SFV rates.

27
28 GENERAL TARIFF Rt~VISIONS

29
30 Q. What changes are you proposing related to Tariff Sheet page numbering7

31

32 A. VEDO is proposing to change the page numbering system u4iized in its Tariff.

33 The page revision indicator (i.e. 'Originai', "First Revised", etc) wilf be moved

34 from the "Sheet No.' line to the "Page x of y' line. For example, rather than
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1 originai Sheet No. 51, Page 3 of 6, the proposed numbering would be Sheet No.

2 51, Original Page 3 of S. This change will allow VEDO to effeciuate updates to

3 individual pages widhin a Tariff Sheet without having to update every page under

4 that Sheet No.

5

6 Further, the Company is proposing to remove the Revision and Effective Date

7 columns from its Tariff Sheet index. Because the individual Tariff Sheets aMeady

8 contain this intormation, Induding this inEomation on the Tariff Sheet Index Is

9 redundant.

10
11 Both of the above proposed changes should ease administrative burden on both

12 the Commission and the Company, by redudng the number of Tariff Sheets that

13 must be filed and processed for each proposed Tariff page update.

14

15 RATE SCHEDULE REVISIONS AND B1TE DESIGN PROPOSAL

16

17 Q. Pleaae aunnnartze the proposed changes to the current table of VEIDCI rate

18 schadules.

19

20 A. VEDO has retained its current rate schedules, with two exceptions:

21 1. VEDO is proposing to delate Rate 340, Interruptible Sales Senrice. Thia

22 rate schedule was appiicabie to customers who agreed to have their gas senrice

23 interrupted before other sates senrice customers in the event of the Compsdry's

24 need to implement a Curtailment, most typically during peak days in winter.

25 There have been no customers on this rate schedule since the Company has

28 operated the VEDO system. pccordingiy, the Company Is proposing it9 deletion.

27

28 2. VEDO is proposing a new Rate 380, Large Voiume Transportatlon

29 Service. This rate schedule would be applicable to the largest customers on the

30 VEDO system - those using over 500,000 Ccf per year. The new rate schedule

31 has been separately reflected in Mr. Heid's cost of service study and the

^ 32 proposed rates have been designed based on that study. The rate schaduie

33 currently applicable to these customers, Rate 345, has been modified to be

34 applicable to cuatomers using less than 500,000 Ccf per year.
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mo 1
2 Q. What changes have been propoaad to be applicable to all of the ratr

3 schedules?

4

5 A. All rarte schedules, except for the Pooling Services - Rates 380 and 385 - have

6 the foHowing proposed changes:

7 1, The Distribution Charge has been renamed Volumetric Charge. This charge

8 recovers a portion of the Company's fixed casts based on volumes consumed.

9 The change better commuricates that aspect of this Charge.

10 2. The Customer Charges and Volumetric Charges unit rates have been revised

11 to recover the Company's proposed rate increase.

12 3. The Rldens seodons have been updated to reftect aH of the Riders that are

13 applicable and any new Riders that are proposed to be appilcable to specific rate

14 schedules.

15

18 Q. What changes have been pr'opoaed to Individual rabs schedules?

17
18 A. The changes specific to each of the Individual rate schedules are described in

19 the Schedule E-3 Narrative.

20

21 Q. What is VEDO's intenifon ragarding gradttal movement to Straight Fbced

22 Variabla (SFV) rats design for distribution service?

23
24 A. Straight Fixed Variable rate design provides for recovery of a utility's base

25 revenues through charges that are not based on customer usage. It allows the

26 utility a fair opportunity to recover the costs approved for recovery by the

27 Commission in rate cases and removes a disincentive for the utility to support the

28 provision of energy efriciency services and incentives. It does this by eliminating

29 the linkage between base revenue tecovery and sales volumes. This is

30 particularly important in light of steadily decreasing average use per customer.

31 The average use per customer for VEDCYs residerHial dass has decreased from

32 931 Ccf per year in VEDO's 2004 rate case to 815 Ccf per year in this rate case.

33 This decrease in customer usage is not simpty a VEDO phenomenon. The
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1 American Gas Assoc(ation conducted three sdidtes in which it documented

2 decreasing annual natural gas usage per customer in the United States from

3 1980 through 2001 and projected the conttnuadon of that downward trend

4 through 2020.' The testimony of Company Wrtnese H. E. Overcast provides the

5 rationale and appropriateness of SFV rate design.

6

7 VEDO intends to propose to move gradually to futl SFV rate design and the

8 elimination of Its volumetric charges over the period of two rate case cycles - this

9 rate case and the next- for its distribution rate schedules. The proposed graduai

10 move to full SFV rates miqgates the immediate impaot on small volume users of

11 a single move to SFV rates. The following descrtbes VEDQ's current ptans.

12
13 In this rate case, the Company has proposed to recover the entlrety di the basa

14 revenue increase aflocated to the Resldential rate schedules through an increaae

i5 in those rate schedules' Customer Charges. That results in an average for the

18 proposed Summer/Wlnter Customer Charges of $13.375 per month, up from the

17 current $7.00 per month Customer Charges. To oontinue movement tow®rd full

18 SFV rates and elimination of volumetrie rates, VEDfJ has also proposed a Stage

19 2 rate change to the Residential rate schedules that would reduce their

20 Volumetric Charges by about 35% and increase the Customer Charges to

21 recover those costs. At that point the average of the proposed SummerlVYinber

22 Customer Charges would be $16 per month. Stage 2 is not a revenue increase; It

23 only shifts cost rec.avery from the Valumetric Charges to the Custotner Charges.

24 This permits a gradual transitfon to the full SFV rates.

25
26 The Stage 2 rate change Is proposed to be effective November 1, 2010, more

27 than two years after the expected effective date of naw ratea in itda proceeding.

28 Then in its next rate case, VEDO would propose the saine approach again, with

29 the entire proposed base revenue inemase reftecteri in increased Custrrmer

30 Charges, and again followed by a Stage 2 rate change one or two years

31 thereafter. Through this approach, the Residential rate schedule Volumetric

' American Gas Associatian, "Pattems In Residential Natural Gas Consumptiort Slnce 1980,'
February 11, 2000, page 7, "Pattams in Residentlal Natural Gas Consumptian, 1997-2001; dune
16, 2003, page 5; and "Forecasted Pattems in Rasldential Natural Gas CorrnumpNon, 2001-
2020; Septemtxr 21, 2004, page 3.
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1 Charges would be eliminated and a SFV rate design would be achieved over a

2 period of five to seven yeam If VEDO proposed a move to fuii SFV in this case,

3 based on its proposed revenue aiiocadon, the Residential Customer Charge

4 would average about $21 per month.

5

6 The entire proposed increase to General Service rate schedules also is being

7 recovered In the Customer Charge. However, VEDO has not proposed a Stage 2

a rate change for the General Senrice customers. Rather, because the Group 2

9 and Group 3 meter customers' usage characteristics are not homogeneous, in

10 the next rate case VEDO wiii iikefy propose a combinafion of Customer Charges

11 and Billing Demand Charges for thase customers to recover the a8ocated fixed

12 costs and eNminate the Votumefric Charges at that time. tndividuat Biiling

13 Demands would be estabiished for each customer based on the heat sensitivity

14 of its loads and would be updated annuaiiy to reflect any customer load

15 characteristics changes year-by-year. The Billing Demand Charge rate would

16 also be updated to ensure that only the approved rate case level of oosts Is being

17 reccvered,

18

19 Until the Volumetric Charyes in Residential and General Service rate scheduies

20 are fuliy eiiminated, VEDO proposes to implement a modified, fuii deeoupiing

21 rider - its proposed SRf2-8 described batow - to have a reasonabfe oppatunity

22 to recover the costs authorized by the Commission for recovery In VEDO's rate

23 cases and to remove the disincentive related to energy efficiency that exists with

24 volumetric rates.

25

26 Aithough VEDO has proposed Customer Charge increases for its remaining

27 large user rate ciasses, it has not proposed a move to SFV for these customers

28 in this case. Instead, because these customers' usage eharactaristics are not

29 homogeneous, VEDO wiit likely propose impiementadon of Contract Demand

30 Charges based on the Maximum DaHy Delivery Obiigations (MDDO) agn3ed to In

31 the contracts ot these customers and eliminate the Votumetric Charges at that

32 time. The MDDOa are currendy set to meet the Individual aastomers' peak day

33 requirements. It is this peak day requirement that determines the cost of faciiittes

34 necessary to serve each customer, and each customer is differerrt.
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1

2 RIDER REVI$IQMI AND ARP SRR-8 PRQPQSAL

3
4 Q. What changea are proposed to the table af Ridenai

5

6 A. VEDO has retained its current Rlders, with four exceptions.

7 1. The Gas Cost Recxsvery Reconciliation Rider has been elhninated. It was

8 established to pass back to customera a speci8c refund, which has been

9 completed: therefore the rider Is no longer needed.

10 2. The Diatribution Replacement Rider has been proposed to rewver the costs of

11 VEDO's acaeierated program related to replacement of certain distritxrtlon

12 property, and other costs, as described by Wdness Albertson is his testlmony.

13 3. The existing Sales Reconcitiation Rider has been renamed Sales

14 Reconciliation Rider-A (SRR-A) to differentiate it from the proposed Sales

15 Recpnciiiation Rider-B (SRR-B), described below.

16 4. The Sales Reconciliation Rider-8, as more fully deacrtbed below, has been

17 proposed to be effective with the implementation of new rates in this proceeding.

18 It would nepiace the SRR-A, for which deferrais of base revenue differences

19 expire as of September 30. 2008. The SRR-B differs from the SRR-A in that it

20 defines Actual Bass Revenues as monthly base revenues, eYminating the

21 weather-nonnalization of monthly base revenues that was inchded In the SRR-A.

22

23 Q. What changes have been proposod to Indtvidual Rlders?

24

25 A. The changes specific to each of the Individuai Riders are described in the

26 Schedule E-3 Narrative. The foHowing testimony highlights some of those

27 changes.

28
29 Q. Piassse dsacritte the prapos®d changes to Miscellaneous Chargee.

30
31 A. The proposed changes to the Miscellaneous Charges are described in Oa

32 Schedule E-3 Narrative, The cost justiFcatron for the proposed changes to the

33 Misceilaneous Charges is provided by Mr, Heid in his Dinact Testimony.
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^ 1 1 will highlight the addition of one Mleaailansous Charge, Avoided Customer

2 Charges. This miscellaneous charge would be appficabte at the Gme of

3 reconnection for customers who had voluntarity rsquested to be shut off during

4 the summer period. It would cottect, in addition to the Reconnect Charge, the

5 applicable Customer Charge for each month of dlscontinued service, not to

e exceed nine months, and with a minimum of one month. The need for thts

7 additional charge ariaes from the campany's proposed movement to SFV rates.

8 As Customer Charges increase, customers with little or no summer usaga may

9 attempt to avoid paytng their fare share of the fixed costs assoctated with the

10 facitities that serve the customer by disconnscting service until winter arrtves

11 again. That leads to the Company under-reoovering Its fixed coste, and

12 ulflmately, the shifting of those costs to odier customers in the rate ciass in the

13 next rate case. To renmove the incentive for this cost avoidance, VEDO has

14 proposed the Avoided Customer Charges miscellaneous charge.

15
18 Q. Please describe the changes to Sates ReconciUation Rider-A proposed in this

17 proceeding.

18
19 A. VEDO filed its Sales Reaonciiiation Rider on June 29, 2007, as approved In Caae

20 No 05-1444-GA-lJNC, for the recovery of deferred amourus equal to the

21 difference between the actual and approved base rate revenues (adjusted for

22 normal weather and customer additions). The Sales Reconciliation Rider has

23 tw re-designated as Sales Reconciliation Rider-A (SRR-A) for this Applicat}on

24 and reflects a rate whlch wili reaover, over one year, the deferred amount

25 accumulated during the two-year period as required by the Commission, ending

26 September 30, 2008.

27

28 Q. Pleass describe YED4's ,4ltpmative Rate Plan related to the proposed

29 Sales Reconciliation Rider-8 (SRR-Bp.

30
31 A. VEDO's propased SRR-B is fully described in the Alt Reg Exhibits inatuded in the

32 Appiication in this proceeding. The proposed SRR-B wilt recaver the diftrxence

33 between VEDO's actual base rate revenues and the revenues approved in the

34 current rate case, as adjusted for customer adriitions. The SRR-B Is designed to
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I comptement VEDO's gradual movement to SFV rate design. It Is proposed to be

2 effective until the Volumetric Charges in VEDO's Residential and Generai

3 Service rate schedules have been eliminated and those rates reflect the fuit SFV

4 rate design.

5

6 The SRR-B is a full decoupiing niechanism, as opposed to the cunwt SRR-A

7 which is only a par6at dacoupiing mechanism. In other words, the SRR-8 wdt

a track changes in base revenue recovery resul6ng from abnormai weather as well

9 as other causes, such as decuning use per customer. Weather has atways

10 represented a variable that can drive financiai results but is completely outside

11 the control of the utiiity. For the reasons describad In the Dtrect Testknony of

12 Company Witness Jerome A, Benkert, Jr. a fult decaupiing rider (SRR-8) that

13 protects customers and company from the impacts on base revenues resui8ng

14 from non-normai weather is an important and necessary improvement over the

15 current partial decaupling rider (SRR-A) during dte tratsition to futi SFV rate

18 design. Because it is a full decoup8ng mechanism, the SRR-B catcuiation ditfers

17 from the calculation of the SRR-A in one materiat respect The change in the

18 calcutation of the Sales Reconciliation Rider from weathir-rwrrnaiized actusl

19 base revenues (In the SRR-A) to non-weather normatized actual volumes (in the

20 SRR-B) wiii eNminate impacts on r+x ri cost recovery resulting from non-nonnat

21 weather and provide the same revenue n3covery result to VEDO that would occur

22 from an immediate movement to a futl fixed variable rate design

23

24 Consistent with the SRR-A already approved by the Commisston, and, as

25 described in Alt Reg Exhibit B, the SRR-B does not propose any deviation from

26 traditlonai ratemaking and is necessary to provide VEDO wiih a fair, just and

27 reasonabte opportunity to colW the base rate revenue requirement estabrished

28 in this proceeding.

29
30 VEDO has included a proposal for the funding of demand side management

31 (°DSM") programs in its accompanying rate case Application the result of which

32 would increase the speed and magnitude of the existing erosion in average

33 annuai use per customer. I consider the approval of the proposed SRR-B to be a

34 prerequisite to the approval of its OSM proposal. Onoe VEDO has compieted the
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1 transition to a straight fixed variable rate design for distribution service in a

2 subsequent rate case, the SRR-8 will no longer be required.

3
4 Q. Piease describe tha process envisloned for the proposed Sake

5 Reconciltation Rlder-B (SRR-B).

6
7 R. The difference between actusi base rate revenues and those approved In the

8 current rate case wili be calculated and recorded monthly beginning on the

9 effective date of new rates as approved by the PUGO, and shaM be defemad for

10 subsequent recovery via the SRR-B. Effeet(ve November 1, 2009 and each year

11 thereafter, VEDO shall implement the SRR-8 rates required to amortize, over the

12 subaequent 12 month period, the accumulated de€ened differences between

13 VEDO's actual base revenues and the base revenues approved in this rate case,

14 as adjusted for custonmr addaions. Once established, the SRR-8 rates shaN

15 remain in effect for 12 months subject to the adjustment each year for a

16 successive 12 month period. The annuai SRR-B update shall also inciude a

17 reconciliation to ensure that SRR-B deferrals are not over or under recovered as

18 a result of variances between estimated and actual data. In the event that the

19 5RR-B is superseded by a full straight flxed-varfable rate design or other

20 mechantsm or the SRR-B is terminated, VEDO shall continue the SRR-B for a

21 period of rwt more than 12 months in order to recover or refund any nsrnaining

22 unamortized SRR balance. Any over or under recovered SRR-B balance at the

23 end of the extension period wM be rolled into the tJncoilectible Expense Rider,

24 Sheet No. 39, for subsequent rqtum to or rewvery from customera. The initial

25 rate for this SRR-B wiil be set at $0.00; there will be no customer bi11 Impact for

26 twelve months.

27

28 A,7 REG EXHIBITS

29
30 Q. Does VEDO's ARP rasult in severing of costs and rates?

31
32 A. No, as represented in Ait Reg Exhibit C, all of VEDO's alt reg proposals

33 contemplate the recovery of only the costs of providing service.
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1

2 Q. Has VEDO been authorizel to axempt any aervivw pursaant to secdon

3 4929.04, Revised Code?

4
5 A. No, as indicated on Alt Reg Exhibrt D, VEDO has not been authorized to exempt

6 any service pursuant to Section 4929.04, Revised Code.

7
8 Q. Please describe all the ratss, services, and regubrtlons affected by VEDO's

9 ARP.

10

11 A. The rates, services, and regulations affected by VEDO's ARP are set out In Att

12 Reg Exhibit E.

13

14 Q. Please describe how potential lssuss concerning cross-subsidization of

15 services are addresssd by VEDO's ARP.

16

17 A. As indicated in Aft Reg Exhibit F, no cross-subsidization of servioss is

18 contemplated by VEDO's ARP, Parerthetically, as related to iesidential

19 distribution service, the combination of VEDO's proposed SRR-8 and the

20 transition to SFV rate design wiB ultimately achieve the elimination of the existing

21 subsidization of recovery of the fixed costs of providing services of low voiume

22 customers by high volume customers. This subsidization Is an unavoidable

23 consequence of a volumetric rate design for the recovery of fixed distribution

24 service costs.

25
26 Q. With regaM to VEDO's public utility servlce otferings, does VEDO make or

27 aivo any undue or unreasonable prsferenca or advafftage to any person,

28 firm, corpo ratlon, or locality, or subject any psrnan, firm, corporation, or

29 locality to any undue or unnaasonable pnqudlce or disadvantage?

30
31 A. No, as described in APt Reg Exdiibit G, VEDO's public utiiity services are avalable

32 on a comparable and non-discriminatory basis. VEDO also offers Bs ragulated

33 services or goods to all similarly situated consumers, including any persons wiEh

34 which ft is affiliated or which ft controls, under comparable terms and corbitions.
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1 Based on advice of counsel, it is my understanding that VEDO is obligated to

2 make it service criferings available an a comparable and non-discriminatory basis

3 and VEDO has applied these principles in deveioping is senrioe offerings, the

4 terms and conditions upon which it provides public utiiity service and its rates.

5 Such services, terms and condltlons and rates have been reviewed and

B approved by the Commission and are currently Incorporated in VEDO's Tariff.

7

8 Q. Does VEDO offer consumer a bundled servfae that inctudes both a

9 regulated and unreguiatad service?

10
11 A. No. As indicated In Alt Reg Exhibft c3, VEDO does not presently have any

12 bundled service offarings that include a regulated and unregutated service.

13

14 Q. Does VEDO condidon or limit the availability of any regulated services or

15 goods, or condidon ihe availability of a discounted rate or improvad

16 quaitty, price, term, or condition for any regulatad ssrvicas or goods, on

17 the basis of the Identity of the supplier of any other servires or goods or on

18 the purchass of any unreguiated services or goods from tha company.

19

20 A. No. Again, as addressed in Alt Reg Exhibii t3, VEDO's services, tarms and

21 conditions and rates are contained In its Tariff as authorized by the Commission.

22 VEDO provides ati services to similarly-situated customers cormistent with the

23 terms and conditions of its tariff on a comparabie and non-discr'sminatory basis.

24 VE[JO offers all of its services on a comparable and non-discriminatory basis

25 regardless of the identity of the eligible supplier.

26

27 Q. Are you farniiiarwith the contsnt oi Sactlon 4829A2, Revised Codi?

28

29 A. Yes, it is my understanding that this Section contains the policy of " State of

30 Ohio with regard to natural gas goods and services.

31

32 Q. Based on your underetanding of VEDQ's services, tartns and conditions

33 and rates, do you betleve that VEDO is currently In subatantlal aampiiance

34 with Section 4929.02, Ohio Revised Code, and will continue to mafntain

000050
Uirey Direct Testimony 13



1 substantlal comptiance with 8ectton 4928.02, Revised Gode, af6er

2 implemantatton of VEDO's ARP?

3
4 A. Yes, as described in Aft Reg Exhibit G, I believe that VEDO is In substantial

5 compliance with Section 4929.04, Revised Code, will maintaln that substantial

6 comptiance after implementation of VEDO's ARP. VEDO's record of senrice in

7 Ohio includes a proactive effort to work with stakeholder to implement unbundled

a and ancillary service offertngs that provide customer® with effeciive and

9 convenient choices to reliably meet their natural gas supply needs. VEDO's Tariff

10 inciudes several bundled and unbundled senricea of varying terms and conditons

11 to provide options to msst rustomers' particular needs for the purchaea and

12 delivery of natural gas. VEDO's servtces provide all customers the opporbunity to

13 choose an attemafive commodity supplier. VEDO's rates provide no subsidies

14 flowing to or from regulated services or goods. VEDO developed and

15 implemented a sucaesstu 1 residential and smatl cornmerctai natural gas choice

16 program within the First two years of its ownership and operation of the VEDO

17 system. VEDO's rates provide funding for low-Income conservation programs

18 resulting in more efticient use and conservation of natural gas for qualifying

19 customers. The Company webaite, Company bill inserts, advertising initia6ves,

20 and Company customer representatives provide informa8on useful to customers

21 in making choices about natural gas services and goods. VEDO Is condtbuting

22 signfficant funding over a two-year perlod for conservatlon program funding for

23 which sixty percent of its residential customers are available. VEDO maintains

24 an active Transportadon Working Group which is addressing and rssciving

25 issues related to ongoing changes In the provision and delivery of natural gas

26 service. VEDO confinues to seek ways to enhance effective competition through

27 ongoing discusslons with the stakeholders in its choice program and by actively

28 seeking growth in marketer participation.

29
30 As explained in Alt Reg Exhibit G, VEDO wiN remain in compliance with Section

31 4929.02, Revised Code after implementation of its ARP. In adrbtion to VEDt)'s

32 continuing services, programs, and activities, VEDO's ARP DRR and System

33 Integrity and Reliabifity related proposats directly address system reliabilky and

34 safety issues, and VEtX1's SRR-8 proposat supports a transition to a rate design
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1 mechani9m which will improve the accuracy of prtce signals to customers and

2 aYaninate residentlal intre-class subsidization. It should be noted that, in its

3 September 13, 2008, Oplnlon and Order in Case No. 05-1444-CArtJNC and

4 based on substantially the same information, the Commission has previously

5 found VEDO in compllance with Section 4905.35, Rev#sed Code and In

6 substantiai compliance w{tlt Seciton 4929.02, Revised Code.

7
a Q. Is VEDO wlNing to make cormaitrrreMa to tts cus6amers related to Its SRR-R

9 proposal even though it contemptates no deviation firorrr the ratemaidng

10 fundamentals found In Section 4909.18, Rsvised Code?

11
12 A. Yes. As described in the Statement Required by Section 4901:1-19-05(C)(3),

13 O.A.C., the SRR-B proposal Is the necessary companion to the proposed

14 gradual transition to a straight fixed variable rate applicable to distribution

15 service, the commitment for which Is the establishment of an appropriate price

16 signal for the recovery of the fixed costs of distritxrtion service, the elimination of

17 cross-subsidization of fixed cost responsibility within the residential class, and the

18 elimination of disincentivea to VEDO to advocate and support customer

19 conservation efforts. VEDO has previously demonstrated a commitment to a

20 canservatlon culture, involving employee dedication to helping custamers reduoe

21 consumption. This commitment would not be possible absent acceptance af the

22 proposal for a staged transition to a fuit straight fixed variable rate design

23 (including the fuit decoupiing mechanism during the transition stages), whioh,

24 among other things, benefds customers duiing cold weather winter months.

25
28 Parenthetically, VEDO remains committed to the cantinuation of the TEEM

27 Program which pravides $1.1 million annually far a low-income weatherization

28 program funded through rates. VEDi} aiso proposes no changes to the

29 Percentage of Income Payment Pian (PIPP) arrearage forgiveness programs it

30 offers to actlve PIPP custamem and no changes to the Fresh Start arrearage

31 forgiveness program it offers to PIPP customers who have become income-

32 ineligible for PIPP. Additionally, VEDO Intends to continue its working groups, in

33 which it involves stakehokiers in discussions resuidng in ongoing improvements

34 to its services and rates. VEDO's working groups Include its Transportation
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Working Group, its Choice Worldng Group, and its Conservation Worft t3roup.

Each of these groups has made signiflcant contributions to the reksvant services

and rates over the last six years. VEDO believes that invoivement of

stakeholders in these discussions produces resuits more likely to be

operationally feasible and to produce the intended benefits to participants.

• 3/:^a .•• -K• icoiyi I

Q. What chxnges are proposed to tha Transportation Provisions portion of the

TarEft?

A. The specific changes proposed to Tariff Sheets wifhin the Transportatlon

Provisions portion of the Tariff are destxibed in the 8ahedule E-3 Narrative.

I will highlight one change in particular. The Company has proposed to ackt to its

Daily Balancing Provisions in Sheet No. 51, an Excess Daily Imbalances section.

This section would increase the aiready applicable cash-out premiunps and

discounts for a Pool Operatar or indivkluai Transporter with daily imbalance

percentages that exceed 15% of usage on more than 38 days during a

consecutive 12 month peiiod. The intent is to provide further incenNvee for

compliance with daily balancing provisions, thereby achieving a better balanced

system. This proposal is intended as a solution to this issue previously rahed in

VEDO's TransportatSon Wofktng Group meetings.

GENERAL TERMS AND CONDfT1ONS ROfiS1ON9

0. Pteasa describe the proposad chanyas to the Company's Ganaral Tanrie

and CondiBons.

A. The very few propesad changes are described in the Schedule E-3 Nafrative.

Does this concfude your direct testimonyT

A. Yes it does.

E
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IN THE SUPREME COURT OF OHIO
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MOTION FOR A STAY OF EXECU'i'ION
BY

THE OFFICE OF'I'HE OHIO CONSUMERS• COUNSEL

"ro serve the public interest and avoid irreparable harm to the customers of

Vectren Energy Delivery of Ohio, Inc. ("Vectren" "VEDO" or "Company"), the Ot"tice

of the Ohio Consumer's Counsel ("OCC" or "Appellant") respectfully moves this Court,

pursuant to S.Ct. R. XIV, Section 4, to issue an order granting a Stay of Execution

pertaining to the implementation of Stage 2 rates, initially approved in the Opinion and

Order ("Order") and an Entry of the Public Utilities Commission of Ohio ("Pi1CO,"

"Commission" or "Appeltee"). The Order and Entry were journalized on January 7, 2009

and February 4, 2009, respectively, and are attached hereto as Exhibit A and Exhibit B.

That Order only recently became a "tinal order" under R.C. 4903.13, when-

nearly five months al'ter OCC tiled an Application for Rehearing-the Commission

belated issued an Entry on Rehearing denying OCC's Application for Rehearing.

Pursuantly to the stay provisions of R.C. 4903.16 (Appx. 000003), OCC seeks to stay the
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eYtective date (February 22, 2010) of the next and final stage (Stage 2) of the

objectionable Straight Fixed Variable rate design that the PUCO authorized Vectren to

impose on residential consumers. For the reasons set forth in the following

Memorandum in Support, the requested Stay of Execution should be granted.
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IN 'CIiE SUPREME COURT OF OHIO

The Office of the Ohio Consumers' Counsel,

Appellant,

V.

Che Public Utilities Commission
of Ohio,

;\ppeltee.

Case No. 09-1547

Appeal from the Public
Utilities Commission of Ohio
Case Nos. 07-1080-GA-AIR
and 07-1081-OA-ALT

MEMORANDUM IN SUPPORT

I. INTRODUCTION

fhe Office of the Ohio Consumers' Counsel moves to stay the PUCO's Order and

I:ntry that provide Vectren with an unlawful and unreasonable means to collect

distribution rates from customers. The unlawful and unreasonable means is the rate

design the PLTCO ordered Vectren to implement for collecting revenues from its

customers for distribution service. l'his rate design, known as Straight Fixed Variable

("SFV"), is the subject of the underlying appeal now before this Court' and is the subject

of two separate appeals tiled in 2008 and 2009 with the Court? Those appeals were

consolidated by the Court on September 2, 2009, and oral arguments on those appeals

were recently heard on Sept. 16, 2004.

1 1'he appeal also presents issues of inadequate notice under R.C. 4909.18 and 4909.19.
(Appx. 000008 and 000010). OCC's notice of appeal was filed within three hours of the
PCJCO's denial of OCC's Entry on Rehearing.

2 See OCC v. Public Utilities Commission af Ohia, Case Nos, 08-1837 and 09-0314.
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t'he case underlying this appeal began on September 28, 2007, when Vectren tiled

a Pre-Filing Notice of its intent to increase distribution rates. Unlike DEO and Duke, the

utilities in the consolidated appeals, Vectren did include a proposal for the SFV rate

design in its application. Nonetheless, Vectren's Pre-Filing Notice did not propose to

implement a totu! SFV rate design -- a tixed unavoidable customer charge with no

volumetric rate. Rather Vectren proposed to implement SFV in stages over a period of

two rate case cycles, which would have resulted in a total SFV rate design some time

uJter the next rate case tiling by Vectren, with complete SFV to be implemented 5-7

years from now.3

Both the Company and the PUCO claimed that one ofthe primary drivers of the

SFV proposal was the fact that average use per customer was decreasing, thereby

reducing overall sates for Vectren. With less gas sold, Vectren's ability to collect costs

From customers through the volumes of gas sold was affected. Vectren witness Jerry

Ulrey testitied that one of the contributing factors to reduced usage was the high natural

gas prices compared to prior years.4 Mr. Ulrey testitied that as the price of gas goes up, it

is expected that customers will "dial down" or use less gas.' However, as recognized by

members of this Court at the DEO/Duke oral argument, the price of natural gas has

dropped dramatically and continues to be much lower than the historic levels of gas

prices in effect when the rate cases were tried before the PUCO. kience, one of the

PUCO's primary reasons to move to a complete SFV rate design is no longer valid.

t Company Ex. 9A at 4 (Ulrey Supplemental testiinony) (R.67).

4 Tr. lI at 59-60 (Appx. 000051).

Mr. Ulrey in his testimony relied upon AGA studies on price elasticity that conveyed
that as the price of gas goes up, customers respond by using less gas. 1'r. ll at 59-60.
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SFV is not the only issue being appealed here, though. Like the Duke and DEO

appeals, the adequacy of the notice provided to customers is also an issue. Vectren only

provided customers notice of the first stage of the SFV rate design, showing an increased

customer charge of $13.37 and a decreased volumetric rate of 0.07451 per Cef. It did not

provide customers with any notice of the second stage of the increase. Vectren also

failed to define the "straight tixed variable rate clesign" it was proposing to move toward,

as discussed infra.

Later and by virtue of the sea change proposal of the PIJCO Staff, which Vectren

embraced, the fixed monthly customer charge more than doubled from the pre-rate case

level of $7.00 to $18.37 (Stage 2). '1'hrough its Order, the Commission implemented a

lotat SFV rate desl,gn, with a jlxed unavoidable customer c•har,ge ancl no charge Jor gcss

used, beginning on Febrnary 22, 2010 -- the second year of new rates for Vectren. The

Commission, thus, similar to its rulings in the consolidated appeals of the Duke and DEO

case, gave the utility even more than it had asked for by imposing a total SFV rate design

on customers in 20 1 0-approximately six years earlier than proposed by Vectren.

OCC applied for Rehearing of that Order, and on March 4, 2009, the Commission

granted, for purposes of further consideration, the OCC's Application, stating that

[S]ufticientreason has been set forth by OCC to warrant further consideration of the

matters specitied in the applications for rehearing."h Notably, even though the

Commission ostensibly was "further considering" OCC's application reyuesting

° In the Mcttter qjthe .ipplication nf"tiEDO Energy Delivery qfOhio Inc../br Authority to
.1 nend its Filed '1'ariJj's to Inerease the Rates and C'harges for Gcts Service.s and Related
Matters, Case No. 07-1080-GA-AIR, Entry on Rehearing at par. 7(Niarch 4, 2009), Had
the Commission issued its Entry on Rehearing in a timely fashion, OCC would have
requested consolidation of its appeal here with the DEO and Duke appeals.
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rehearing on SFV and notice in the Vectren case, two appeals on the very same issues

were already tiled and progressing at the Supreme Court. The SFV appeal of the

I'UCO's holding in Duke's rate case7 wtis tiled on September 16, 2008 as S.Ct. Case No.

09-1837; the SFV appeal in DEO's rate cases was tiled on February 11, 2009 as S.Ct.

Case No. 09-314.

Not surprisingly, in ruling on OCC's Application for Rehearing the PUCO lett

unaltered its Order implementing SFV, despite the fact that the Commission was "further

considering" OCC's rehearing request for almost tive months. An Entry on Rehearing

was finally issued, affirming the January 7, 2009 Opinion and Order, on the eve of oral

arguments in the consolidated DEO and Duke appeal.9 Moreover, in large respects, the

Commission, in denying OCC's Application for Rehearing, merely reprised its earlier

findings in the Duke and DEO rate cases.

Notwithstanding the Commission's findings to the contrary, the SFV will

negatively impact low-use and low-income customers and will impede energy efficiency,

violating R.C. 4905.70 (Appx. 000007) and R.C. 4929.02(A)(4) (Appx. 000015).

Additionally, the Commission erred in implementing a drastic change to charging

customers for gas distribution service without showing that the need to change is clear

71n the Matter qf the Application q/'Drtke Eners,ry Ohio, Inc.,,for approval qfan Electric
Security Plan, I'UCO Case No. 07-589-GA-A1R et al., Opinion and Order (May 28,
2008).
4In the ,bfatter nj'the.4ppliectlion qf The East Ohio Gas Company db.a. Dominion East

Ohio /br Aatthority to Increase Rates.for Its (icts Distribtttion Serviee, PUCO Case No.

07-829-GA-AIR et ai., Opinion and Order (October 15, 2008).

In the ,hiatter oJ the fl ppliccttion of VEDO EnerQy Delivery of Ohio Inc, fnr Atuhority to
Imend its F'iled 7ari fs to Increase the Rates and C'harges,for Gcts Services and Helated

blatter.s, Case':Vo. 07-1080-GA-AIR, Entry on Rehearing (August 26, 2009). (R. 124).

4 000065



and its prior decisions establishing rate design are in error.10 Moreover, the notice

requirements of R.C. 4909.18 and 4909.19 were not fultilled, depriving customers of the

opportunity to be heard on the new structure of rates they would ultimately pay. i\ll of

these errors, similar to the errors pointed out in the DEO and Duke appeal, give reason to

the Cotut to reverse the Commission and remand this underlying appeal back to the

Commission, with instructions to cure the defects.

In the meantime, while this appeal and the Duke and DEO appeals are pending,

rates are being collected from Vectren customers under the first stage of SFV. 'rhe

second stage of the SFV is set to begin February 22, 2010, when the total SFV rate design

will be imposed upon customers -- consisting of an unavoidable customer charge of

$18.37 and no charge for gas volumes used.

The Court now has an opportunity to stay this next and final stage of SFV and

prevent further injury to VEDO's residential customers. Otherwise, the next stage -- a

flasii cut to a total SFV with an unavoidable $18.37 customer charge and no volumetric

charge -- will be forced on customers causing irreparable harm, as will be explained

below. It is this irreparable harm that OCC asks the Court to halt. Because it is unlikely

10 Offtce oJ Cansumers•' Cottnset v. Pub. Utrt. Comm, (1984), 10 Ohio St.3d 49, 50, 461

N.E.2d 303, quoting Cleveland Electric Ittnminating Co. v. Pttb. Util Comm. (1975), 42
Ohio St.2d. 431, 330 N.E.2d 1. See alsoSiate, ex ret. Auto Machine Co. v. BroIvn (1929),
121 Ohio St. 73, 166 N.E. 903. See also Atchison v. 6Vitc•hita Bd. ofTrade, 412 U.S. 800,
806, 93 S.Ct. 2367 (In 1973 the I.J.S. Supreme Court set a limit on the power of federal
agencies to changc prior established policies stating that, while an agency may tlatly
repudiate its norms, "whatever the ground for the departure [whether it is completely
disregarding a policy or simply narrowing its app[icability] * * * it must be clearly set
forth so that the reviewing court may understand the basis of the agency's action and so
may judge the consistency of tttat action with the agency's mandate."); Williams Gus
Processing v. F'ERC (C.A.D.C. 2006), 475 F.3d 319, 326 (The Court further added that,
although not bound by precedent, a demonstration of "reasoned decision-making
necessarily requires consideration of relevant precedent.").
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that this appeal will be resolved before the next and final stage oFthe SFV is

implemented in February 2010, OCC requests a Stay of Execution to prevent atlditionat

irreparable harm to VEDO's residential customers in the meantime.

The Stage 2 rate design change is not a revenue increase for Vectren. It will not

change the overall revenues that Vectren is authorized to collect. 'Therefore, a stay of the

February 2010 (Stage 2) rate design will not impede Vectren's opportunity to implement

and collect its approved revenues, because these revenues are already retlected in the

Stage I rates and are currently being collected pursuant to those rates.

As will be explained fully in the OCC's Merit [3rief, the PUCO approved a two-

stage approach to Vectren's rate design, abandoning thirty years of precedent. Under the

SFV approach ordered by the PUCO, customer charges increase dramatically, while

volumetric rates cease to exist. The two stages of SFV for Vectren's residential

customers are as follows:tt

Customer Charae Volumetric CharQe

Rates Prior to Increase: $7.00 $0.11986 ffrst 50 Ccf
$0.10442 above 50 Ccf

Stage 1: (2/22/09) $13.37 $0.07451 per all Ccf

Stage 2: (2/22/10) $18.37 50.000000

As illustrated, the fixed monthly customer charge rapidly increases, and there is

no volumetric charge at the second stage. Under this approach, in 2010 VEDO has the

opportunity to collect all of its distribution service revenues from the fixed customer

tiln the Yfatter of the Application oJ' Vectren Enerl;y Delivery of [3hio, Inc. jor trn

Increase in Its Natarral Gas Rates, PUCO Case No, 07-(080-GA-A[R, et al., Rate 310,
Residential Sales Service, Sheet No. 10 ( Stage *1 & 2) (February 17, 2009). ( R. 121).
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charge that customers cannnt avoid, and no revenues from the volumetric charges that

customers historically could control by reducing their usage. Both stages of the rate

design were proposed by Vectren and modified and approved by the PUCO, to provide

Vectren with the opportunity to collect the revenues authorized by the PtJCO in its Order.

"l hus, the Court can grant the stay to prevent Stage 2 rates from being charged to

customers and Vectren will continue to have the opportunity to collect Stage 1 rates. As

a result, no substantial harm will flow to the Company if this stay is granted.

II. STANDARD OF REVIEW

Chere is no controlling precedent in Ohio setting forth the conditions under which

an order of the Commission shall be stayed. 1Z However, the Commission has urged

adoption of the four-part analysis suggested by Justice Douglas in his dissent in ,L/C!

Telecommunications Corp. v. Pub. Lttil. Com.13 'i'here Justice Douglas presented four

factors to consider when examining a request for a stay of a Commission order: (a)

Whether there has been a strong showing that movant is likely to prevail on the merits:

(b) Whether the party seeking the stay has shown that it would suffer irreparable hann

absent the stay; (c) Whether the stay would cause substantial harm to other parties; and

(d) Where lies the public interest.ti As illustrated below, this Court should stay the

Commission's order because OCC can show a strong public interest in favor of the stay, a

12 In the h-Icrtter qfthe Commission's lnvestigatlon Into the XfocliJs'ccttion nJ'lntrastate
.4ccess Charges (Feb. 20, 2003), PUCO Case No. 00-127 I'P-COI, unreported (citing
aIClTelecommunicution.s Corp. v Pub. Util. C'otn (1987), 31 Ohio St.3d 604, 606
(Douglas, J., dissenting)). (Appx. 000062-000072).

":b/ClTelecommunicationsC'orp. v. Ptib. Util, Com. (1987),31 Ohio St.3d 604, 606
(Douglas, 3., dissenting))

14 ld.
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strong likelihood of prevailing on the merits, irreparable harm to consumers if the stay is

not issued, and no substantial harm to Vectren if the stay is granted.

III. LAW AND ARGUMENT

A. A Stay Of The Stage 2 SFV Rate Design Will Serve The Public
Interest Because The Stay Will Ensure Compliance With The Public
Policy Of R.C. 4929.02(A)(4) And With The Conservation
Encouraged By R.C. 4905.76.

Justice Dougias, in articulating a standard for stays, emphasized that the most

important consideration is "above all ***. where lies the interest of the public" and that

"the public interest [] is the uitimate important consideration for this court in these types

of cases:'15 Justice Douglas' dissent in rLICl emphasizes that Commission Orders "have

effect on everyone in this state -- individuals, business emd industry:'"' In these difficult

economic times, that effect is most sharply felt by individual residential consumers who

can ill afford increases in essential services, such as utilities in general, and the supply of

natural gas fuel, in particular.

'Fhe public interest in this case is intertwined with the state policy of encouraging

conservation and energy efficiency efforts in Ohio. R.C. 4929.02(A)(4) encourages

"innovation and market access for cost-effective supply- and demand-side natural gas

services and goods."17 Moreover, R.C. 4905.70 requires the Commission to initiate

programs that promote and encourage conservation and reduced consumption.

16 Id.

17 R.C. 4929.02(A)(4).
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Yet, the SFV rate design contradicts and undermines this policy. lnstead the price

signal received by customers is that no matter how much they reduce consumption, their

distribution bill will not be reduced. In other words, for distribution service rates,

custonters can use as much gas as they want, without having to pay any more than the tlat

unavoidable customer charge (in 2010). This rate design discourages customers from

pursuing consetvation efforts such as purchasing insulation and other conservation

retrofits.

Recent developments in high-efficiency furnaces and set-back thermostats, which

promote conservation and energy efficiency, gained "market access" because individual

consumers were motivated to lower their utility bills by conserving fuel and using it more

efficiently. The SFV rate design, on the other hand, fails to reward consumers'

conservation ef`fotls because the fixed inontlily customer cltarge must be paid regardless

of whether the consumer reduces usage. 'rhis rate design vitiates the impact and benefit

of reduced consumption.

Further, the SFV rate design prolongs the time (the payback period) it takes for

investments in conservation and et'ticiency retrofits to pay for themselves in savings.

R.C. 4905.70 charges the Commission with encouraging these kinds of retrofits and

innovation.' $ Thus, by discouraging consumers from investing in energy efficiency and

conservation etforts, the Commission fails to adhere to state energy policy and ignores

the duty that the General Assembly placed upon it through R.C. 4905.70.

R.C. 491 1.15 allows the Consumers' Counsel to represent consumers "whenever

in [herl opinion the public interest is served." 'The Consumers' Counsel first intervened

" R.C. 4905.70.
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in this case to serve the public interest and moves to stay the Commission's order now for

the same reason. "rhe SFV rate design approvcd by the Commission below discourages

conservation, rewards high consumption, and diminishes the value of energy efticiency

investments to residential consumers. Moreover, it raises issues of fairness, as noted by

Justice Pfeifer in the DEO and Duke appeals oral argument, by shifting costs between

low-use and high-use customers within a customer class. A stay of that Order would thus

serve the public interest by impeding the drastic move in 2010 to a total SFV rate design.

B. The OCC Has Provided A Strong Showing'That It Is Likely To
Prevail On The Merits.

The OCC provided substantial and appropriate evidentiary support for its

positions while the case was pending at the PUCO, and will explain why it should prevail

on the merits, in the merit brief it will tile with this Court. l'he gravity of the errors

presented, when fully weighed and addressed, make it likely that the OCC will prevail on

the merits.

The errors complained of with respect to the SFV rate design are virtually

identical to the errors described in the DEO and Duke appeals now pending before the

Court. The errors pertain to questions of law and fact requiring a bifurcated standard of

review. The question of law presented in the underlying appeal on SFV is as follows:

Did the PUCO violate the state policy to promote and encourage conservation as required

by R.C. 4929.02(A)(4) and state law under R.C. 4905.70 by imposing a rate design that

encourages more gas usage instead of conscrvation? The question of fact presented

pertaining to 5FV is: When the PUCO impletnented its fundamental change to how rates

are collected from customers, departing from over thirty years of precedent and forsaking

radualism, did it show that the need for a drastic change was clear and that its prior
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decisions on rate design were in error'? These are the very same errors complained of in

the pending appeals related to DEO and Duke.

There are also questions of law associated with the sufficiency of notice, similar

to the issues presented in the DEO and Duke appeal. 1 9 The issue presented by the instant

appeal on notice are questions of law: Did Vectren provide adequate legal notice of the

new rate design, as required under R.C. 4909. 18 and 4909.19, and was the notice

sufficient to ensure that the due process rights of customers, under the U.S. Constitution,

were met`?

Accordingly, for these issues of law, this Court has complete, independent power

of review, while the issue of fact is held to a standard requiring reversal if the finding of

the PUCO is tnanifestly against the weight of evidence 20 Specifically, R.C. 4903.13

(Appx, 000002) provides this Court with authority to reverse, vacate, or modify a

Commission order where the Court tinds that order unlawful or unreasonable, Here OCC

can show that the order is unlawful because it violates provisions of the Revised Code

and the U.S. Constitution. On the singular factual issue related to SFV, OCC can show

w Whether the notice is sufficient under R.C. 4909.18 and 4909.19 will turn upon the
Court examining Vectren's actual notice to customers. The notice issues presented in the
Duke and DEO appeal, though also pertaining to sufficiency of notice, are factually

different. In the Duke and EDO appeals, neither Duke nor DEO provided any notice of

SFV to customers, as the SFV proposal was not part of their original rate case filing.

tlere, the SFV was part of Vectren's original rate case filing, but Vectren failed to
explain the substance and prayer of the SFV, including Stage 2 rates, to customers.
F{ence, the issues are similar, although not identical, due to the underlying factual

differences.

'OConsumetx' C'ounsel v. PatB. Util. Cnmm. ( 1983), 4 Ohio St.3d 11 I,1 12, 447 N.E.2d

749.
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the PUCO failed to justify its radical change to rate design, amounting to a tinding that

was against the weight of evidence. When these errors are fully weighed and addressed,

it is likely that OCC will prevail on the merits.

Specitically. R.C. 4903,13 provides this Court with the authority to reverse,

vacate, or modify a Commission order where the Court finds that order unlawful or

unreasonable. Without repeating arguments to be made in their entirety in OCC's Merit

Brief, OCC will show that the order is unreasonable and unlawful on four independent

bases.

1. 'rhe Commission's Order Is Unlawful And Unreasonable
Because It Approves A Rate Design That Fails'To Promote
Energy Efficiency And Discourages Conservation,'Thus
Violating R.C. 4929.02 And 4905.70.

R.C. 4929.02(A)(4) and 4905.70 require the Commission to approve rates that

promote energy efficiency and encourage conservation in accordance with Ohio law and

policy. T'he rate design ordered by the PUCO works against both energy efficiency and

conservation. The SFV rate design penalizes energy-etiicient consumers in two ways.

First, the payback periods for any energy efficiency investments under the 5FV rate

design are extended. Second, the cost per unit of consumption increases for low-use

customers and decreases as consumption rises, resulting in the low-use customers

subsidizing the high-use (aad potentially less efficient) customers. Cheref'ore, the SFV

rate design does not encourage conservation and violates R.C. 4905.70.
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This Court has found that violations of statutes containing state policy warrant a

reversal of the Commission's Order and remand to remedy the statutory violation.'t R.C.

4929.02(A)(4) declares the policy of the State of Ohio is to "[ejncourap;e innovation and

market access for cost-effective supply-and demand-side natural gas services and goods."

The SFV rate design sends consumers the wrong price signal- directly violating that

policy. SFV rate design harms those who have invested in energy efficiency by

extending the payback period, and takes away control that consumers have over their

utility bills. €'hus, the SFV rate design rails to promote energy efticiency and encourage

conservation, which is contrary to state policy and violates R.C. 4929.02(A)(4). OCC

can, therefore, show that the Order to implement the SFV rate design violates statute and

policy and is therefore unlawful and unreasonable.

2. The Commission's Order Is Unlawful And Unreasonable
Because It Deviates From Precedent And The Commission
I)emonstrated Neither A Clear Need To Change Its Position
Nor Error In Prior Decisions.

Decisions of this Court prevent the Commission from changing its position

without appropriate considerations. In O/fice qfConsutners' Counsel v. Pnblic Utilities

Commissiun, this Court stated `'* ** Although the Commission should be willing to

chatige its position when the need therefore is clear and it is shown that prior decisions

are in error, it should also respect its own precedents in its decisions to assure

'-' .F.lyria Foundry Compctny v. Pub. i>tii. Comm. (2007), 114 Ohio St.3d 305, 317, 871
N.G.2d 1176. ( In the Elyria Fottnctry Case, a violation of R.C. 4928.02 (G), a statute
mandating state policy against anticompetitive subsidy relative to competitive retail
electric service, was found.)
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predictability which is essential in all areas of the law, including administrative law."

(Emphasis added.)Z2

I'he Commission's Order here fails to show either a need for a change from its

previous ratemaking policy or that the policy was in error. By imposing the SFV rate

design on Vectren's residential customers, the Commission ignored thirty years of cases

supporting a rate design comprised of a low customer charge with a volumetric charge for

usage. Also strewn aside by the Commission was its historic philosophy which embraced

the regulatory principle of gradualism. This flagrant disregard for prior precedents has

permitted the PUCO to institute a rate design that dramatically changes rates paid by

customers, with customers now being forced to pay huge increases in the monthly tiYed

unavoidable customer charge. 'I'his shifl in the design of rates is monumental - it is

significantly greater than ever contemplated by the l'UCO.

I'he Commission's Order neither explains its rationale for ignoring principles of

gradualism nor justifies disregarding thirty years of Commission rate design precedent.

t'hus OCC can demonstrate that the Commission's Order abandons precedent pertaining

to the design of rates and the policy of gradualism without showing that there is a clear

r O, jfice qf Consuiners' Counsel v. Pub. Util. Comm. (1984), 10 Ohio St.3d 49, 50, 461
N.E.2d 303, quoting Cleveland Electric Illuminating Co. v. Pub. Util. Comm. (1975), 42
Ohio St.2d. 431, 330 AI.E.2d 1. See also State, ex rel..futo .Wachine Co. v. Brown (1929),
12l Ohio St. 73, 166 N.E. 903;Atchison v. Witchita Bd qf Crade (1973), 412 U.S. 800,
806, 93 S.Ct. 2367 (In 1973 the U.S. Supreme Court set a limit on the power of federal
agencies to change prior established policies stating that, while an agency may tlatly
repudiate its norms, "whatever the ground for the departure [whether it is completely
disregarding a policy or simply narrowing its applicabilityl * * * it must be clearly set
forth so that the reviewing court may understand the basis of the agency's action and so
may judge the consistency of that action with the agency's mandate."); Williams C,as

Processing v. FERC (C.A.D.C. 2006), 475 F.3d 319, 326 (The Court further added that,
although not bound by precedent, a demonstration of "reasoned decision-making
necessarily requires consideration of relevant precedent.").
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need for such change or that previous decisions were in error. 'The Commission's Order,

therefore, is unlawful and unreasonable under this Court's precedent.

3. The Commission's Order Is Unlawful And Unreasonable
Because It Violates The Notice Requirements Imposed By R.C.
4909.18 And 4909.19.

The General Assetnbly enacted R.C. 4909.18 and 4909.19 in order to provide

customers with an opportunity to protect their interests in state regulation of the rates of

public utilities. The legal requirements imposed by these statutes can be neither waived

nor ignored by the PUCO. Because the PUCO failed to enforce these provisions,

Vectren's customers had no adequate notice of the Stage 2 rates proposed by Vectren.

`[hus, OCC can demonstrate that the Commission's failure to adhere to the law results in

an unreasonable and unlawful Order.

4. '1'he Commission's Order Is Unlawful And Unreasonable
Because Vectren Failed To Provide Adequate Legal Notice Of
The Stage 2 Rates, Violating Customers' Due Process Rights
Under The 14'h Amendment To The U.N. Constitution.

"The fundamental requisite of due process of law is the opportunity to be

heard."23 Due process for individuals is a constitutional right protected by the Fourteenth

Amendment. (Appx. 000027). The opportunity to be heard can have no meaning

however, if one is not informed of the issues in contention and consequently can not

make a decision as to whether to challenge or object to a matter,';

23C?rctnnts v. OrGlean (1914), 234 U.S. 385, 394, 43 S.Ct. 779, 58 L.Ed.1363, citing
Loursville & N.R_ Co. v. Schmidt (1990). 177 U.S. 230, 236,20 S.Ct. 620; 44 L.Ed.747;
Simon v. C.'raft ( 1901), 182 U.S. 427, 436, 20 S.Ct. 620; 44 L.t;d. 747.

`k See for example rt<lullune v. Central Hanover Bund & Trttst Co. ( 1950), 339 U,S. 306,

313, 70 S.Ct. 652, 94 L. Ed. 865, where the Court noted that "(t]he right to be heard has
little reality or worth unless one is informed that the matter is pending and can choose for
himself whether to appear or default, acquiesce or contest."
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Since Vectren's notice did not sufticiently infonn its customers of the issues in

contention, including the Stage 2 rates, VEDO's customers were unable to make a

decision as to whether to challenge or object to the matter. Customers' opportunity to be

heard could not be assured under such circumstances. Consequently, customers' rights to

due process, in the form of an opportunity to be heard, were violated.

C. Irreparable Harm Will Be Suffered By Residential Customers In The
Absence Of Action By This Court.

I lartn is irreparable "when there could be no plain, adequate and complete remedy

at law for its occurrence and when any attempt at monetary restitution would be

'impossible, difficult, or incomplete."25 In the context of judicial orders, this Court

traditionally looks to the lack of an effective legal remedy to determine whether to allow

an interlocutory appeal to stay the proceedings.25 The SFV rate design irreparably harms

Vectren's low-use and low-income residential customers and warrants this Court granting

the requested stay.

Ohio Law Provides No Plain, Adequate, And Complete
Remedy For The Harm To Vectren's Customers If A Stay Is
Not Granted.

'I'here Is No Plain, Adequate, And Complete Remedy
For The Lost Opportunities To Conserve.

tlnder Stage 2, the fixed monthly customer charge will increase to almost three

times greater than what consumers were paying only a year ago. "I'his drastic increase

'-s FOP v. City afClevelcrnd ( 2001), 141 Ohio App.3d 63. 81, 749 N.E2d. 840 (citing
C'leveland v. Cleveland Elee. Illuminating Co. (1996). 115 Ohio App.3d 1, 12, 684
N.E.2d 343, appeat dismissed ( 1977), 78 Ohio St.3d 1419).

28 See, e.g., "1'ilberry v. Body ( 1986), 24 Ohio St.3d 117, 24 Ohio B. Rep. 308, 493 N.E2d
954 and Sinnott v. ,-lyuct-Chern, Inc. (2007), 116 Ohio St.3d 158, 2007-Ohio-6584, 876
N.E.2d 1217.
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will discourage energy conservation and may, in fact, prompt customers to use more gas.

tJnder this rate design, the cost per unit of gas consumed decreases as consumption

increases. Such a rate design encourages consumption which negatively influences

conservation decisions and energy efficiency efforts that can benefit consumers, reducing

their utility bills and is so important to state and national energy concems.

I'he SFV rate design may discourage residential customers from investing in

energy efficient home improvements or from implementing conservation measures,

because the new rate structure witl not reward their investment. Certainly, conservation

becomes less attractive to consumers if conserving does not reduce their gas bills or if the

payback period for their investments in higher-priced insulation or energy efficient

equipment is extended over a longer time period. These opportunities for conservation

and the ensuing savings on customers' bills will be lost if a stay is not granted. There is

no way to reach back and recover the energy that customers would have conserved under

a different rate structure. That energy and the opportunity for savings will be lost

forever, and no legal remedy will restore it.

b. "rhe SFV Stage 2 Tariffs May Force Low-Use
Customers To Migrate Off The System And Cause
Irreparable Harm'fa RemainingCustomers Who Will
Be Responsible For The System Costs.

Other customers, primarily low-usage customers, may opt to discontinue service

altogether if a stay is not granted maintaining the current rate structure. Indeed Vectren

Witness [Jlrey testified that he expects a number of customers to leave the system when

the SFV rates are implemented.z7 'Chat was the reason Vectren proposed seasonal rates,

with lower customer charges during the summer and higher customer charges during the

J' See Ulrey testimony, Tr. [[i at 93-94 (Appx. 000058).
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winter. Vectren also proposed a pro fortna adjustment to revenues to recoup

approximately $300,000 in revenues projected to be lost as low-usage customers leave

the system.'-a Had Vectren been successful in its proposal, the "lost" revenue would have

been recovered from Vectren's remaining customers.

With a tixcd customer charge of $18.37 per month, a customer would have the

incentive to discontinue service from April I to October 1 of the year, thereby saving

almost $110.23. When this is compared to the reconnect charges of $60, there is a clear

incentive for a customer to leave the system during the summer tnonths, and come back

in the winter.

ffaving created this potential prob(em, VEDO proposed a solution that included a

non-cost based "avoided customer charge" for each month a customer was disconnected

from the system. Although VEDO's proposal was rejected, it illustrates the problems

that are likely to ensue with the implementation of SFV. Vectrens's avoided customer

charge was proposed to apply to custoiners who disconnect during the months where they

were using little or no gas (summer inonths), and reconnect in winter, when their gas

usage is substantial. This charge would have the effect of punishing customers --

including low-use and low-income customers -- who react to an almost tripling of their

fixed customer charge by dropping ot'f the system during the summer months when they

use no gas.

Under VEDO's proposed avoided customer charge, customers would have been

charged a monthly customer charge even though they were disconnected and receiving no

28 Neither of these proposals was adopted by the PUCO, nor were they incorporated into
the overall revenue requirement agreed to in the filed Stipulation.
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gas service. VEDO proposed that the disconnected customers pay a monthly customer

charge of $10.00 per month for May through October and $16.75 per month, for up to

three additional "winter" months (November through April).

Thus, VEDO's own proposal recognizes the reality of the scenario raised by

Justice Pfeifer in the oral arguments of the Quke and DEO appeal -- customers

disconnecting from the system, and reconnecting months later, all in an attempt to avoid

the consequences of SPV. This could lead to customers being tbrced to pay even higher

rates in the future to make up for the lost contributions from customers who elected to

leave the system, either temporarily or permanently -- all in the name of achieving an

unlawful and unreasonable rate design.

Low-use, low-income customers may determine that the significantly higher tixed

customer charge is too great a price to pay to have gas service. Even low-use higher

income customers may reach the same conclusion. Vectren witness Ulrey estimates that

there are potentially 3.000 customers who fall in the category of low-use customers that

n-iay leave VEDO's system.29 This could create almost $661,320 in lost revenues,

associated with Stage 2 customer charges.36 `I'he potential loss of customers would place

an even greater burden on remaining customers who might then become responsible for

the recovery of the costs associated with the facilities used to serve those customers no

" Id.

$18.37 per customer per month x 12 months -$219.44 per customer per year x 3,000

customers = $661,320.
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longer taking gas service.'" Once thcse low-use customers leave the system, there is very

little likelihood that they would ever returtt. It would be impossible to undo the harm

(rom such losses.

c. There Is No Plain, Adequate, And Complete Remedy To
Address The Violations ()f The Notice Requirements
Imposed By R.C. 4909.18,4909.19, And Due Process
Rights.

Ohio law requires that customers be provided actual notice of the utility's filing of

a distribution rate increase. R.C. 4909,18 and 4909.19 are two provisions of the Revised

Code that address the process a utility must follow when applying for an increase in rates.

Uhese provisions require that, among other things, a utility applying for a rate increase

publish "the substance and prayer of its application" once a week, for three consecutive

weeks, in generally circulated newspapers throughout the utility's service area. Vectren,

however, did not provide customers with notice that conveyed the substance and prayer

of its SFV rate design and the PUCO failed to enforce the notice requirements.

Specifically, Vectren's newspaper notice, advised that "VEDO proposes changes

to the rate design for Rate 310 (Residential Sales Service) and Rate 315 (Residential

Transportation Service) that initiate a gradual transition to a straight frxed variable rate

for distribution service."32 'Chen VEDO provided the proposed rates and the average

31 See 'rr. III at 93-96, where Vectren Witness Ulrey testified that the costs of
approximately 3,000 customers leaving the system would be $300,000. This estimate
was based on Vectren's proposed seasonal customer charge, and not the $18.37 per
month, Stage 2 customer charge approved by the PUCO.

12 See VEDO Legal Notice of Publication, schedule S-3. (Emphasis added.) (Appx.
000029).
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percentage increase in operating revenue requested on a rate schedule basis but onlyJor

ahe proposed charge.v.Ji r Stage I rntes. The notice did not include any explanation of

what "straight fixed variable rate for distribution service" means. Nor did the Company

explain what changes to customer charge and volumetric rates would be made to "initiate

a gradual transition" to the SFV rate for distribution service.

Moreover, nowhere in the notice is a "gradual transition" defined. Missing from

the notice as well are the actual Stage 2 rates, the average proposed increase to customers

under the Stage 2 rates, and the date at which the Stage 2 rates are to go into effect.

Finally, the notice failed to advise customers of the Company's end plan to move to a

total SFV -- with no volumetric rates and a high unavoidable fixed customer charge -- the

rate design the Commission ultimately approved much earlier than VEDO had proposed

in filed testimony -- beginning in February 2010. [lad Vectren's notice provided its

customers with accurate information and sufficient detail regarding the impact of the rate

design that was sought, these customers would have had the opportunity to determine

whether to speak out and to provide input to the PIICO - input that the PUCO is legally

obligated to consider as part of its review process. Customers however, were deprived of

this opportunity due to the legally insufficient notice.

1'he General Assembly enacted R.C. 4909.18 and 4909.19 in order to provide

customers with an opportunity to protect their interests. rhe legal requirements imposed

by these statutes can be neither waived nor ignored by the Commission. Because the

inadequate notice failed to give Vectren customers notice of the substance and prayer of

the SFV rates, customers were denied their fundamental opportunity to be heard -- they

were not made aware of how the proposed SFV rate design would impact their rates and
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thus were unable to determine whether to participate in the case. This is a denial of their

basic due process rights, guaranteed by the 14th amendment to the U.S. Constitution, and

reinforced under R.C. 4909.18 and 4909.19. Since Vectren's notice did not sufticiently

inform its cu.stomers of the issues in contention, in particular the proposed radical change

in rate design, Vectren's customers were unable to make an informed decision to

participate in the rate case. Customers' opportunity to be heard could not be assured

under such circumstances. Consequently, customers' ciue process rights were violated.

Some courts have ruled that when the process is tlawed or biased, this may be

sufficient to warrant injunctive relief, if events subsequent to the process produce

irreparable harm:j3 Such circumstances exist in this case. The lack of adequate notice

under R.C. 4909.18, and 4909.19 caused the hearing process undertaken to be tlawed.

Vectren's customers were not given sut2icient information to determine the impact of the

proposed rate design on their individual bills. Therefore, the implementation of the SFV

Stage 2 residential rates, which resulted from a proceeding in which the due process

rights of consumers were violated, will result in harm to Vectren's residential customers

for which there is no adequate remedy.

2. Any Attempt At Monetary Restitution For'rhe Payment Of
tlnlawful And Unreasonable Rates Would Be Impossible,
I)ifficult, Or Incomplete.

Economic loss is irreparable harm where that loss cannot be recovered. In

t'ilberry v. Body, this Court found that the effect of a court order calling for the

dissolution of a business partnership would cause "irreparable harm" to the partners

because "a reversal *** on appeal would require the trial court to undo the entire

13 Unitect Chur•ch ojttre :1'fecliccrl Center v. :Lteclical Cerder C'ommission (C.A.7, 1982),
689 F.2d 693, 701.
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accounting and to return all of the asset distributions" - a set of circumstances that would

be "virtually impossible to accomplish."j4 In Sinnott v. ,iqna-Che+n, Inc. this Court

found that a lower court's pre-trial hndings could be appealed at the point they were

issued because the lindings allowed the case to proceed to trial.}S 'rhe majority reasoned

that "the incurrence of unnecessary trial expenses is an injury that cannot be remedied by

an appeal from a tinal judgment,"36 and so concluded that "[i]n some instances, '[t)he

proverbial bell cannot be unrung and an appeat at3er final * * * judgment on the merits

will not rectify the damage' sut3-ered by the appealing party."37

7'itberry and Sinnott illustrate that economic harm does become irreparable where

the loss cannot be recovered. No post-judgment remedy could have restored the

unnecessary trial expenses to the corporation in Sinnott, And recovery of partnership

distributions after dissolution in Tilberry would have been "virtually impossible." For

Vectren's low-use residential consumers affected by the Commission's Order here, any

recovery subsequent to a successful appeal is highly unlikely. This is because the

Company can be expected to argue (and the Court can be expected to rule) that

recompensing consumers is barred by Ohio law. Thus, it will be argued that any

"S Tilberry, 24 Ohio St.3d at 121.

" Sinnott, 116 Ohio St.3d at 164.

'b fd. at 163.

^t [d. at 162 (quoting Gibson-rblyers &.3ssocs, v. Pearce (Oct. 27, 1999), Summit App,
No. 19358, unreported (compelled disclosure of a trade secret would'`surely cause
irreparable harm")). (Appx. 000097).
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compensation to Vectren customers amounts to retroactive refunding of overpayments by

customers where such payments are not made subject to refund.iR

This Court expressed this principle in its landmark holding in Keco lnctustries,

/nc. v. C'incinnali und Suhurhan Bell Tel. Co., where it limited retroactive ratemaking,

according to its interpretation of R.C. 4905,32: "Under this section a utility has no option

but to collect the rates set by the Commission and is clearly forbidden to refund any part

of the rate eollected."")

Pursuant to the Commission's order and the schedule imposed therein,;0 Vectren

raised its fixed monthly customer charge from $7.00 tc> $13.37 on February 22, 2009.

Vectren will raise its customer charge to $18.37 on February 22, 2010 and there will be

no charges for gas used. It is this Stage 2 increase that OCC asks the Court to stay.

Che increinental increases in the customer charge that will be imposed in

February cannot be recovered once they are paid. Without a stay, the next stage of the

fixed monthly customer charge will cause Vectren's low-use residential customers to

suffer more irreparable harm in the event that OCC prevails on appeal to this Court. 'The

subsidy or shift of revenue responsibility between low-use residential customers and

high-use residential customers will not be able to be recouped absent a finding of some

exception to Keco.

'x See, e.g., Leicas Cotrnry Commissioners v. Pub, Util. Comm. (11)97). 80 Ohio St.3d 344,
1997 Ohio 112, 686 N.E.2d 501; Keco Indus. v. Cincinnati & .Snburban Bell Tel. Co.
(1957), 166 Ohio St. 254, ^{2 of the syllabus, 2 0.0.2d 85,141 N.F.2d 465.

° Keco, supra note 41, at 257. If the Court denies a stay, then Movants reserve their
rights to later argue for a refund, such as in the event the Court overturrts the PUCO's
tlecision.

a') Iti the Matter q/ the Application oJ Vectren EnerQ Delivery nf Ohto Inc. to (ncrease

its ,Viitural Gas Rates, Case No. 07-1080-GA-AIR et al., Opinion and Order at 15
(January 7, 2009).(R. 114).
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t). Vectren Will Suffer No Substantial Harm As A Result Of This
Court's Stay Of The Order.

In this case OCC is only objecting to the rate design and deticient notice -- not to

the total revenues that Vectren is authorized to collect from residential customers.

Vectren's rates are designed to provide Vectren with the opportunity to collect its

authorized revenue requirements whether under Stage I or Stage 2 of its approved

Residential Tariffs. However, as Vectren transitions from Stage 1 to Stage 2 of its SFV

rate design, it collects more of the revenue requirement through the fixed monthly

customer charge than through the volumetric charge. The following chart demonstrates

the shitt from volumetric rate collection to fixed rate collection that has oecurred since

the tarit)'s were approved, with the "Prior "rarifi" referring to existing rates prior to the

PIJC:O Order under appeal.

Monthly Annual Number Residential Revenue Shift
Residential of Residential Revenues from Volumetric
Customer 13ills't Collected through to Fixed Customer

ha eC Customer Charge Cha e

Prior Tariff
_
$7.00 3,470,666 $24,294,662 N/A

Stagel l $13.87 3,470,666 $48.138,137 $23,843,475

Stage 2 $18.37^^ 3,470,666 $63,756,134 $39,461,i72

41 In the }Llatter qt the Appliecrtion q/6'ectren Energy Detiveiy Inc. jor an Inerecis•e In its

Natearal Gas Rates, PUCO Case No. 07-I080-GA-AIR, et al., Application at E-4.1 page

I of 32 ( annual number of RS bills, 2,674,136), and E-4.1 at page3 of 32 (annual number

of RT bills, 796,530) (November 20, 2007). (R. 15).

42 $48,138,137 -24;294,662 = $23,843,475.

" :S63,756,134 - 24,294,662 = $39,461,472.
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As described above, granting the stay of execution would freeze the rate design at

Stage I, while still allowing Vectren the opportunity to continue to collect its approved

revenue requirements. This ensures the Company will not suffer any substantial harm

due to the stay of execution. The Company would merely miss the opportunity to collect

approximately $16 million more of its authorized revenues through a fixed monthly

customer charge. The Company will nevertheless have the opportunity to recover that

$ l6 million in authorized revenues but through volumetric charges in lieu a solitary,

higher tixed charge. Thus, the staying of Stage 2 rates, allowing for Stage I rates to

continue, ensures the Company will not suffer substantial harm due to the stay. The

irreparable harm to Vectren's residential customers, however, as described below, is

exacerbated as the tixed monthly customer charge increases and the volumetric rate

disappears. And it is that harm that is substantial and irreparable.

IV, NO BOND IS NECESSARY IN ORDER TO EFFECT THE STAY

A. No Bond Should Be Required To Be Posted By OCC, As The Court
And The Commission Have Both Permitted Stays To Be Granted
Without The Posting Of A Bond.

Both the Cominission and this Court have granted a stay without requiring that a

bond be posted in order to effect the stay. As recently as 2007, a Commission Examiner

granted a motion to stay a I'UCO Order sought by Verizon when no undertaking was

filed, despite arguments that posting of bond was necessary under R.C. 4903.16.14 There

14 [n the Mcuter of the Petition nf tV1CImetro iiccess Transmission Services LLC dba
G'erizon Access Transmis•sion Services, Inc.,for Arbttrcition qf Interconnection Rates,
Terttts, uncl Conditions and Related Arrangements with United 7'elephone company of
Ohio dba Ernharq (Aug. 24, 2007), PUCO Case No. 06-1485-I'P-AftB, unreported.
(APp•000073).
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the Examiner ruled that the stay would be issued with no undertaking despite claims that

"substantial dollars" were at risk if the stay was granted. C.ikewise, this Court, in rLlCI

Telecommunications Corp, v. Pub. UtiL Comm.;j approved a stay of a P[JCO order

without the posting of a bond, fn that case the movant was not a public entity, nor did it

claim circumstances not requiring a bond. Under these precedents, this Court should

grant OCC the stay without a bond.

B. Under R.C. 2505.12 The OCC Is A Public Officer Of The State And
Need Not Give A Supersedeas Bond.

Ohio law provides for an exemption that should relieve OCC from having to post

a bond or "execute an undertaking" as bonding is referred to in R.C. 4903.16 (Appx.

000003). This exemption is found under R.C. 2505.12 (Appx. 000001), which provides

that a public officer is not required to post a supersedeas bond when acting in a

representative capacity for the state. Specitically, R.C. 2505.12 (Appx. 000001) provides

"An appellant is not required to give a.supersedeas bond in connection with any of the

following: (A) An appeal by any of the following:* **(3) Any public officer of the state

or of any of its political subdivisions who is suing or is sued solely in the public officer's

representative capacity as that ott"icer."tb

According to R.C. 4911.06 (Appx. 000013), the Consumers' Cotmsel "shall be

considered a state ofTicer ***."A9 Furthermore, according to R.C. 4911.02 (Appx.

t' In MCI T'elecRmmuniccitions Corp. v. Pu6. UtiL Comrn. (1987), a stay was granted in a
utility case by the Ohio Supreme Court without the posting of a bond despite the fact that
the appellant was not a public entity.

16 R.C. 2505.12. (Appx. 000001) (Emphasis added).

" R.C. 4911.06. (Appx. 000013).
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000012), the Consumers' Counsel may "institute, intervene in, or otherwise participate in

proceedings in both state and federal courts * * * on behalf of the residential

consumers.""i 'rhus, in filing a request for a stay of execution, the Consumers' Counsel

acts in a representative capacity and, as a public otticer, is not required to post a

supersedeas bond.

R.C. 4903.16 (Appx. 000003) was originally formulated to address stays applied

for by utilities, not customers. It was intended to protect customers, not handicap the

representative of such customers, as astutely recognizcd by Justice Herbert.19 .

rhe original version of R.C. 4903.16 (Appx. 000017), (passed in 1911), limited

the undertaking requirement to a "public utility or railroad." Specifically, Section 73 of

1-1.325 (Appx. 000018), the predecessor to R.C. 4903.16 (Appx. 000003), contained the

following language "[t]he condition of the undertaking shall be that the publie utifity or

rnilroad shall refund to each of such users, public or private, the amount collected by it in

excess of the amount which shall tinally be determined it was authorized to collect."'°

This Court has noted that "[p]atently, Section 4903.16 Revised Code, was designed

primarily to apply to a public utility which is dissatisfied with the rates or charges as

ordered by the Public tJtilities Commission."'t The focus in 1911 was on ensuring a

ret'und for customers who were found to have been overcharged in the event the utility

lost its appeal.

'" R.C. 4911.02. (Appx. 000012),

" City nf Columbus v. Ptrb. U. Comm. (1959), 170 Ohio St. 105, 112, 163 N. E.2d 167.

'° G.C. 614-70 (F-1.(3. 89, 79th General Assembly, 1911) (Appx. 000018-
0000 19)(Emphasis added).

'' C'itv af Columbus v. Public Utilities Commission of Ohio ( 1959), 170 Ohio St. 105,

109, 163 N.E.2d 167.
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Although later versions of the legislation changed to require the "plaintiff in

error" to execute an undertaking,i2 and later "the appellant" to execute the undertaking,'3

these changts came with other provisions including those that eventually were coditied as

R.C. 4903.17, 4903.18, and 4903.19. These provisions address how the stay is to be

implemented, and how refunds are to be accomplished. Again these provisions are

directed toward the situation where utilities, not customers, obtain a stay of the PUCO

orders, and have been collecting sums in excess of amounts that would have been

collected if the stay had not been granted. R.C. 4903.17 (Appx. 000004) addresses the

circumstance under which a stay of a Commission order has been received by the utility,

and the utility has collected in excess of the amount permitted by staying the order. R.C.

4903.18 (Appx. 000005) speaks to a utility obtaining a stay of an order that would have

lowered the rates paid by customers, and establishes standards for the overcharges. R.C.

4903.19 (Appx. 000006) addresses how moneys collected under 4903.18 are to be

distributed.

A review of the legislative history behind R.C. 4903.16 (Appx. 000003) thus

warrants a different approach, one which was thoroughly discussed by Justice Herbert in

his dissent in the Clry of Columbus case.'4 R.C. 2505.12 (Appx. 000001) should be read

in pari materia with Section 4903.16, as Justice I lerbert judiciously opined. Doing so

5' G.C. 614-550 (H.B. 582, (Ohio 1913). (Appx. 000020).

G.C. 614-548 (11.B. 42, (Ohio 1935). (Appx. 000024).

'4 City of C<>turnbus v. Pub. Util. Comm. (1959), 170 Ohio St. 105, 112, 163 N. E.2d 167.
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will permit the statute to be viewed in a manner to carry out the legislative intent of R.C.

3903.16.i5.

The legislative intent of R.C. 4903.16 was that customers should be protected

from paying increased rates pending an appeal tiled at the Ohio Supreme Court. Reading

R.C. 2505.12 in pari materia with R.C. 4903.16 fulfills this legislative intent. It also

allows OCC, a statutory representative of residential customersi6 to obtain a stay to

protect its customers without posting a bond -- something it has no ability to do, beyond a

nominal bond.

By reading R.C. 2505.12 in pari materia with R.C. 4903. t fi, the statutory powers

and duties of the Ot:C may be futtilled and not inhibited. 'fhe powers and duties of OCC

were specifically created by the Legislature when in 1976, OCC was appointed to

represent residential customers in utility proceedings and the Consumers' Counsel was

designated as a state oftieer.'7 Under R.C. 4911.02(S)(2)(c) (Appx. 000012), the

Consumers' Counsel "may institute, intervene in, or otherwise participate in proceedings

in both state and federal courts and administrative agencies on behalf of residential

consumers concerrting review of decisions rendered by, or failure to act by, the public

utilities commission." Here, the ability to participate in the review of the PUCO

rlecisians at the Ohio Supreme Court is hampered by strictly construing the earlier

enacted provisions of R.C. 4903.16 to require Consumers' Counsel to post a bond.

's See Henjamin v. Co[umbus (1957), 104 Ohio App, 293, 4 0.0.2d 439, 148 N.E.2d 695,
affirmed (1957), 167 Ohio St. 103, 4 0.0.2d 113, 146 N.E.2d 854; In re Hesse (1915), 93
Ohio St. 230, 112 N.E. 511.

'h Notably, the Consumers Counsel was created in 1976, forty-one years after the
amendments to R.C. 4903.16 and seventeen years after the Ciry q/'C'otumbus case.

'' See R.C. 4911.06 (Appx. 000013).
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Clearly, the Legislature cottld not have intended the provisions of R.C. 4903.16 to inhibit

the statutory power granted to the Consumers' Counsel forty-one years later.

['hat R.C. 490116 would be construed strictly and used to preclude any

protections for customers by essentially denying them the opportunity to seek a stay, is

antithetical to the policy underlying the statute and R.C. 4903.17, 4903, l3, and 4903.19.

And yet that is exactly what occurs. Consumers, unlike public utilities, do not have the

tinancial means to enable them to post anything but nominal bonds. QCC, as a

representative of residential consumers, does not have the means to post anything more

than a nominal bond, As aptly noted by Justice Herbert in his dissent in City qf'

Columbus v. t'+ib. G'til. Cornm.,'fl the Legislature never intended to handicap in this

manner a municipality (or statutory representative of customers), seeking to protect its

citizens who are consumers of public utility products.

Accordingly, this Court should read R.C. 2505.12 in pari materia with R.C.

4903.16 and conclude that OCC is not required to post a bond because the OCC is acting

in a representative capacity as a public officer of the state and thus under R.C. 2505.12 is

exempt from posting bond.

C. No Bond Is Required Because R.C. 4903.16 Is Unconstitutional Under
The Separation Of Powers Doctrine.

Contrary to the separation of powers and if the statute is interpreted to require

customers to post a bond in order to obtain a stay, the legislature has encroached on the

Ohio Supreme Court's ability to decide a Motion to Stay. This has occurred through the

bonding requirement of R.C. 4903.16 (App. 000003) -- associated with a Nlotion to Stay.

City nfColumbus v. Piib. Util. Comm., 170 Ohio St. 105, 112. 163 N.E.2d 167.
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R,C. 4903.16 provides that a proceeding to modify an order of the PUCO does not stay

execution of the order, unless the appellant applies for a stay.59

lf the appellant does apply for a stay, the appellant, upon three days notice to the

commission, "shall execute an undertaking* * * in such a sum as the Supreme Court

prescribes* ** conditioned for the prompt payment by appellant of all damages caused

by the delay in the enforcement of the order.'fi0 "fhe PUCO and utilities have argued that

R.C. 4903.16 (Appx. 000003) is exclusively applieable to stays of PUCO orders and

requires a bond to be posted before a stay may be granted by this Court.

The requirement that opposing parties in the past have proposed for the posting of

a bond would adversely affect a non-utility party's ability to obtain a stay. In fact, the

bond requirement, if applied as proposed by opposing parties, would essentially write the

stay provision out of the law as far as protecting consumers. But such a result is not an

appropriate limitation on the Court's powers to act to protect appellants. As explained

below, R.C. 4903.16 (Appx. 000003) is unconstitutional because it violates the separation

of powers doctrine and, therefore, should not apply to the current Motion ror a Stay of

[;xecution tiled by the OCC in these proceedings,

fhe separation of powers doctrine prevents the distinct branches of government

from exercising the core functions of another. Although the Ohio Constitution does not

explicitly contain a separation of powers doctrine, Ohio courts have nevertheless held

that it is inherent in the constitutional framework of the government!" This Court has

R.C.4903.16. (Appx. 000003).

h° R.C. 4903.16. (Appx, 000003).

State v. Sterling (2007), 113 Ohio St3d 255, 2007-Ohio-1790, 864 N.E.2d 630, at^22
(citing the Ohio Constitution); State e.r. red. Bryant v. =ikron Xletro Park Dist. (1929), 120
Ohio St. 464, 473, 166 N.E. 407.
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previottsly explained the separation of powers doctrine, 'I'he doctrine establishes the

concept that powers properly belonging to one of the branches of government ought not

to be directly and completely administered by other branches of govemment. Further,

none of the branches of government ought to possess directly or indirectly an overruling

intlttence over the others.b2

[3ecause this Court has stated that the three divisions of the goverrtment mttst be

protected from encroachments by the others; 3 any attempt by the one branch to exercise

or limit power or encroach upon another branch's exercise of power is unconstitutional

because it violates the separation of powers doctrine.64 'I'he power to grant or deny stays

is inherent within a court's jurisdiction, and essential to the orderly and efficient

administration ofjustice, this Court has held.65 Thus, the Court has emphasized that the

power to grant or deny stays is one exclusively belonging to the judiciary upon which the

legislature cannot eneroach.

Furthermore, the legislatttre is not even entitled to impose limitations on the

inherent power of the judiciary to grant or deny stays. As this Court has recently stated "it

is not within the purview of the legislature to grant or deny the power nor is it within the

62 State ex. rel llrvcrnt v. Akron Metro Pctrk Dist. (1929), 120 Ohio St. 464, 473, 864

N,E.2d 630.

"3.Sterling at4125 (quoting F'airvievv v, GtJjee) (1905), 73 Ohio St. 183, 187, 166 N.E.

407).

64 flale v. The 5tate (1896), 55 Ohio St. 210, 2 i2-13, 45 N.E. 199; 3tate v. Sanders (Sept.
29, 1995), Miami App. No, 95-CA 11, 95-CA 12, unreported. (App. 00076),

°' State v, ftoechhacesler (1996), 76 Ohio St.3d 455, 464, 1996 Ohio 374, 668 N.fi.2d
457; Lanclis v. N. ;#merican Co. (1936), 299 U.S. 248, 254, 57 S.Ct. 163, 81 L,Ed. 153;
State v. Smith (1989), 42 Ohio St.3d 60, 61, 537 N.E.2d 198; Crty ofNorwood v. Iforney
(2006), 110 Ohio St,3d 353, 2006-Ohio-3799, 853 N.E,2d 1115.
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purview of the legislature to shape or fashion circumstances under which [a stay of

power] may be or may not be granted or denied."fi6

If R.C. 4903.16 (Appx, 000003) is construed to require non-utilities to post a

bond to obtain a stay from a PUCO order, then the judicial power of this Court is being

cncroached upon. i'his occurs because the judicial power to grant a stay is being shaped

or fashioned to circumstances under which this Court can act. If the appellant, OCC,

cannot post the legislatively mandated bond, then opposing parties will argue that this

Court is without power to grant the Stay of Execution. Moreover, the OCC will be lett

without a means to protect the customers it represents from irreparable harm during the

pendency of an appeal.

3'hus, the legislative requirement found in R.C. 4903.16 et seq. is

unconstitutionally shaping the circumstances under which this Court can exercise its

power to grant stays. ' I'his violates the separation of powers doctrine as retlected in Ohio

law. For these reasons, R.C. 4903.16 (Appx. 000003) is unconstitutional under the

separation of powers doctrine and cannot be applied to require OCC to execute an

undertaking in order to receive a stay of PUCO Orders.

1). ff nCC Is Required To Post A Bond,'the Bond Should Be Set At A
Nominal Amount.

An examination of R.C. 4903.16 shows that the Court is not contined in its

discretion in prescribing the sum to be fixed in the bond undertaking of an appellant.

[ndeed the statute describes conditioning the bond for repayment of monies in excess of

the charges fixed by the order appealed from. This statute clearly contemplates an appeal

`'" Ciry qf .Varwood, at ^(120.
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by a utility from PUCO order reducing rates-not an appeal by a customer from an order

increasing rates. -Ihere is no comparable statute where a customer appeals from an order

of the PUCO fixing higher rates.

In order to fairly protect all parties affected by an order of the Commission, the

Court could establish a nominal bond, such as $25, that OCC could afford to meet. 'This

would cnable the Court to comply with the statute, if the interpretation is that a bond is

required, without making a determination that OCC is exempt from posting a bond, or

that the statute is an unconstitutional violation of separation of powers.

As described above, Vectren's rates are currently designed to collect its tull

revenue requirement under the approved itesidential'Tariffs. The stay of execution

means that the current tariff for collecting that revenue requirement will continue to be

collected. This ensures the Company will not sustain any substantial harm due to the stay

ofexecution. Accordingly, no bond is necessary in order to effect a stay.

V. CONCLUSION

`t'he SFV rate design will discourage conservation and investment in energy-

ctfcient home improvements, contrary to R.C. 4929.02 and 4905.70. It will cause

irreparable harm to residential consumers by forcing low-use customers to subsidize

Iiigh-use customers -- and at rates that no customer will be able to recover even if this

Court finds the PUCO's Order unlawful or unreasonable on OCC's appeal. For these

reasons, this Court should stay execution of the Commission's Order that authorizes the

full SFV rate design to be itnplemented on February 22, 2010, until it has decided this

appeal. Finally, no bond is necessary in order to effectuate the stay. But if this Court
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requires a bond to be posted in order to effect the stay, the bond should be nominal in

amount since there will be no financial harm to the Company.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
(REG. NO. 0002310)
OHIO CONSUMERS' COUNSEI.

I3y: n
Maure n R. Grady, C
(Reg. No. 0020847)
Joseph P. Serio
(Reg. No. 0036959)
:blichael E. Idzkowski
(Reg. No. 0062839)
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(614) 466-8574 (telephone)
(614) 466-9475 (facsimile)
-rad •y^rocc.state.oh.us
wrio(i^occ. state.oh_us
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B£?FORE

THE PUBLIC UTII.dTIFS COMMISSION OF OHIO

In the Matter of the Application of Vectren )
Energy Delivery of Ohio, Inc., for Authority to )
Amend its Filed Tariffs to Increase the Rates ) Case No. 07-1080-GA-AIR
and Charges for Gas Services and Related )
Matters. )

In the Matter of the Application of Vectren )
Energy Delivery of Ohio, Inc., for Approval of )
an Alternative Rate Plan for a Distribution )
Rcplacemeni Rider to Recover the Costs of a )
Program for the Accelerated Replacement of ) Case No. 07-10$1-GA-ALT
Cast Iron Mains a.rcd Bare Steel Mains and )
Service Unes, a Sales Reconciliation Rider to
Collect Differences between Actual and )
Approved Revenues, and Inclusion in )
Operating Expenses of the Costs of Certain )
Reliability Programs. )

ENTRY ON RFH^ARING

The Commission finds:

(1) Vectren Energy Delivery of Ohio, Inc., (VEDO) is a natural gas

company as defined in 9ection 4905.03(A)(6), Revised Code, and
a public utility as defined in SecEion 4905.02, Revised Code. As

such, VEDO is subject to the jurisdiction of the Public Utilities
Convnission in accordance with Sections 4905.04 and 4905.05,

Revised Code.

(2) On November 20, 2007, VEDO .filed applications for an increase
in gas distribution rates and for approval of an alternative rate
p1an.

(3) On January 7, 2009, the Con.ztrmzssion issued its Opininn an,d.
Order in these proceedings.

(4) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any matters determined by the Comrnission, within 30 days
of the entry of the order upon the Conunission s journal.

This is to certify that the images appearing are an
accurate and complete rsproduction of a case tile
document delivered in the retdu.lar course of t,us nese.00009$
'deChnieian ^^ Y3! DatB Processed



07-1080-GA-AIR,et al. -2-

(5) On February 6, 2009, the Ohio Consumers' Counsel filed an
application for rehearing alleging that the Opinion and Order in
this case was unreasonable and unlawful on the following
grounds.

(a) The Commission erred by approviiig a rate design
that inctudes an increase to the monthly residential
customer charge without providing consumers
adequate notice of the straight fixed variable (SFV)
rate design pursuant to Sections 4909.18 and
4909.19, Revised Code.

(b) The Conunission erred by failin.g to provide
adequate notice of the second stage rate increases to
the customers of VEDO, violating customers' due
process rights under the Fourteenth Amendment o
the Constitution.

(c) The Commission erred when it failed to comply
with the requirements of Section 4903.09, Revised
Code, and provide specific findings of fact and
written opinions that were supported by record
evidence.

(cl) The Commission erred by approving an SFV rate
design that discourages customer conservation
efforts in violation of Sections 4929.05 and 4905.70,
Revised Code.

(e)

(0

The Commission erred by approving a rate design
that unreasonably vioiates prior Commission
precedent and policy.

'rhe Commission erred by imposing the SFV rate
design against the manifest weight of the evidence
resulting in unjust and unreasonable rates in
violation of Section 4909.18 and 4905.22, Itevised
Code.

(6) On February 13, 2004, VEDO filed a memorandum contra
OCC's application for rehearing.
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07-1080-GA-AIR, et al.

(7) The Conunission grants OCC's application for rehearing. We
believe that sufficient reason has been set forth by t7CC to
warrant further consideration of the matters specified in the
applications for rehearing.

It is, therefore,

-gs

ORDERED, That the application for rehearing filed by the OCC be granted for
further consideration of the matters specified in the applications for rehearing. It is,
further,

ORDERED, That a copy of this Entry on Rehearing be served upon aI1 parties of
record.

Paul A. CentoleIIa Ronda Hartnmn F

^ ^^ -.-^C,^ ,s..^ ^ +^^ ^

Valerie A. I.emmie ClieryI L. Roberto

t;AP:ct

Entered in the Joumal

MAR 0 4 2009

Rene6 J. Jenkins
Secretary

j
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Memorandum in Opposition by the

Office o f the Ohio Consumers' Counsel was served upon all parties of recordby hand-

delivery or regular U.S. Mail this 19th day of October, 2009.

Assistant Consuniers' Counsel
aureen R. Grady

SERVICE NOTICE

Anne L. Aammerstein
Werner Margard
Assistant Attonieys' General
Pablic Utilities Commission of Ohio
180 F,ast Broad Street, 9th Floor
Columbus, OH 43215-3793

Samnel C. Randazzo
Gretchen J. Hummel
Lisa G. McAlister
McNees Wallaee & Nurick, LLC
21 East State Street, 17`h Floor
Columbus, OH 43215
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