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STATEMENT OF INTEREST OF AMICI CORIAE

'I'he Ohio Hospital Association, the Ohio State Medical Association, and the Ohio

Osteopatliic Association participated as aniici curiae in Robinson v. Bates, 112 Ohio St.

3d 17, 2006-Ohio-6362, and urged the Court: (1) to find that the collateral source rule

does not bar evidence of write-offs and (2) to allow evidence of the anrount accepted as

full payinent for medical care to be submitted to the jury. In Robinson, this Court held

that "[b]oth an original medical bill and the amount accepted as full payment are

admissible to prove the reasonableness and necessity of charges rendered for medical and

hospital care" and that "any difference between an original [medical] bill and the

negotiated amount is not a`benefit' under the collateral-source rule." Robinson, 2006-

Ohio-6362, at paragraphs one and two of the syllabus. Less than three years later, the

Sixth District's decision in the instant case improperly ignores the holding in Robinson

and misconstrues Ohio's collateral benefit statute applicable in tort actions (R,C.

2315.20).

In essence, the Sixth District's decision adopts Ohio law as it existed before

Robinson and before the General Assembly enacted R.C. 2315.20 to limit application of

Ohio's collateral source rule. Robinson, 2006-Ohio-6362, at 1[14. More specifically,

under this deeision orily the amount of the original nredical bill, and not the written-off

amount or the negotiated amount accepted as paynient in full, will be presented to the

jury. If the Sixth District's decision is permitted to stand, defendants, including Ohio

hospitals and medical providers, will be forced to pay much more than the actual amount

accepted as full payment for medical bills. And tort plaintiffs will recover a windfall, as

336642ov3



their economic loss does not include thc arnouut of any write-off.' The Ohio Hospital

Association (OHA), Ohio State Medical Association (OSMA), and Ohio Osteopathic

Association (OOA) (collectively, "Amici") have a strong interest in enforcing the holding

in Robirzcon and allowing juries to consider all of the relevant evidence in determining

the reasonable value of inedical treatment - including any amount written off as a result

of negotiated discounts with insurers or others.

The OHA is a private nonprofit trade association established in 1915 as the first

state-level hospital association in the United States. For decades, the OHA has provided

a mechanism for Ohio's hospitals to come together and develop health care legislation

and policy in the best interest of hospitals and their conununities. The OI-IA is coniprised

of more than one hundred seventy (170) private, state and federal government hospitals

and more than forty (40) health systems, all located within the state of Ohio; collectively

they employ more than 230,000 employees. The OHA's mission is to be a membership-

driven organization that provides proactive leadership to create an enviroiiment in which

Ohio hospitals are successfiil in serving their communities. In this regard, the OHA

actively supports patient safety initiatives, insurance industry reform, and tort reform

measures. The OHA was involved in the formation of the Ohio Patient Safety Instihite2

which is dedicated to improving patient safety in the State of Ohio, and created OFIA

' One hundred percent (100%) of the OIIA's member hospitals have negotiated payment
rates with insurance carriers and others, and the negotiated rates vary widely. No less
than hundreds of millions of dollars per year are written off in Ohio due to charges
negotiated between health care providers and insurance carriers.
2 http://www.ohiopatientsafety.org

2
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Insurance Sohitions, lnc.3 to restore stability and predictability to Ohio's medical liability

insurance market.

The OSMA is a non-profit professional association of approximately 20,000

physicians, medical residents, and medical students in the state of Ohio. OSMA's

membership nicludes niost Ohio physicians engaged in the private practice of medicine,

in all specialties. OSMA's purposes are to improve public health through education,

encourage interchange of ideas among meinbers, and niaintain and advance the standards

of practice by requiring members to adhere to the concepts of professional ethics.

The OOA is a non-profit professional association, founded in 1898, that

represents Ohio's 3,400 licensed physicians (DOs), 18 health-care facilities accredited by

the American Osteopathic Association, and the Ohio University College of Osteopathic

Medicine in Athens, Ohio. Osteopathic physicians make up eleven percent of all licensed

physicians in Ohio and twenty-six percent of the family physicians in the state. OOA's

objectives include the promotion of Ohio's public health and maintenance of high

standards at all osteopathic institutions within the state.

If not reversed, the Sixth District's decision transfortns a limited exception in

Ohio's collateral source statute (R.C. 2315.20) into a general nile precluding the

adinissibility of write-offs to prove the reasonableness and necessity of medical charges

rendered. Amici urge this Court to reaffirm Robinson, and hold that where a plaintiffs

insurer has a right to subrogation, R.C. 2315.20 does not preclude evidence of the amoimt

written off of plaintiff's medical bills.

3 http://w-%vv.ohaitisurance.com

3
3366420v3



STATEMENT OF FACTS

The relevant facts giving rise to the appeal pending before the Court are set forth

in Appellant's Merit Brief filed in the Ohio Supreme Court. Those facts are adopted by

reference and incorporated herein. For purposes of this Brief of Amici Curiae, the

following facts are most significant:

• 1'he case below arose after the decision in Robinson v. Bates.

• At trial, Richard Jaques ("Appellee") proffered medical bills for
services from various providers totaling $27,874.80.

• The arnomit accepted as full payment for Appellee's medical bills was
$7,48391.

• The trial court precluded Patricia Manton's (Appellant's) proffer of
evidence of the amount written off by Appellee's insurer (Medical
Mutual), whicli was affirmed by the Sixth District Court of Appeals.

• Neitlier Appellee nor his insurer is or ever was responsible for paying
the difference between the amount accepted as payment in full for
Appellee's medical care and the amount reflected on the original
medical bill.

ARGUMENT

This case presents the question of whether this Court's recent and well-reasoned

decision in Robinson v. Bates, 112 Ohio St.3d 17, 2006-Ohio-6362, is effectively

superseded by R.C. 2315.20. It is not. Even if R.C. 2315.20 is applicable, nothing in this

statute changes this Court's fundamental holding in Robinson that amounts written off

from medical bills are not collateral benefits. Additionally, the subrogation exception in

R.C 2315.20 does izot apply to amounts written off beeause no right of subrogation exists

as to write-offs.

4
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Ohio law, the law of otlier jurisdictions, and public policy all support the

conclusion that evidence of write-offs is adtnissible in detennining plaintifPs recoverable

damages.`F

A. Pursuant to Robinson, the Amount Written Off a Medical Bill is not a
"Benefit" Under the Collateral Source Rule, and R.C. 2315.20 Does
Not Change this Principle

PROPOSITION OF LAW NO.1:

Because no one pays the difference between amounts originally billed
and amounts accepted as full payment, those amounts are not
"benefits" under the collateral source rule. Hence, evidence of such
write-offs is not precluded by R.C. 2315.20, and such evidence is
admissible on the issue of reasonableness and neccssity of charges for
medical treatment and hospital care.

The Sixth District ignored Robinson and improperly applied Ohio's collateral

source statute (R.C. 2315.20) in holding that where a riglit of subrogation exists, the only

admissible evidence of the reasonable value of medical services is the amount reflected in

a plaintitf's original (rmdiscountcd) medical bill.5 This decision was based, in large part,

on the Sixth District's eironeous conclusion that Robinson was not applicable because the

"case arose after the enactment of R.C. 2315_20." Jaque.s v. Manton, 6th Dist. No. L-08-

1096, 2009-Ohio-1468, at ¶8. In short, R.C. 2315.20 was not intended to and does not

supersede Robinson, and nothing in Robinson limits its holding - that the difference

between the original medical bill and the amount accepted as payment in full is not a

benefit under the collateral source rule --- only to cases involving causes of action

accruing prior to Apri17, 2005 (i.e., the effective date of R.C. 2315.20).

4 In some jurisdictions, the amounts written-off or the amounts accepted as payment in
full are not presented to the jury, but are applied by the court post-judgrnent to offset (or
reduce) damages. See Goble v. Frohman (Fla. 2005), 901 So.2d 830.
5 As this Court has recognized, "[o]riginal bills are certainly evidence of the value that
the medical providers themselves place upon their services." Robinson, 2006-Ohio-6362,
at ¶9.

5
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1. R.C. 2315.20 does not supersede Robinson

Robinson was decided on December 20, 2006. After that date, uniess Robinson is

overtumed or superseded, Ohio's lower courts arc required to apply and follow Robinson

in all cases where the legal principles addressed in Robinson are at issue. See, e.g., State

ex rel. Davis v. Public EmpZes. Ret. Bd., 120 Ohio St. 3d 386, 2008-Ohio-6254, ¶38

("Under the legal doctrine of stare decisis, courts follow controlling prceedent, thereby

creating stability and predictability in our legal system.").

The Sixth District erroneously concluded that Robinson is not applicable, and that

R.C. 2315.20 is controlling, based on the fact that Appellee's "case arose" after the

enactment of R.C. 2315.20. Jaques, 2009-Ohio-1468, at ¶¶8-9. This reasoning is simply

incorrect.

First, there is absolutely nothing in Robinson which limits its holding to only

cases filed (or cases involving causes of action that accrued) prior to April 7, 2005 (the

effective date of R.C. 2315.20). Robinson was a landmark decision on an important issue

that arises in virtually every personal injury case. In Robinson, this Court, undoubtedly

aware of the magnitude of its decision, clearly set fortli two important mles for Ohio's

lower courts and future litigants to follow:

(1) evidence of both the original medical bill and the amount accepted as full
payment are admissible to prove the reasonableness and necessity of
charges for medical care, and

(2) the "difference between the original medical bill and the amount accepted
as fitll payment `is not a`benefit' under tie collateral source-rule."

Robinson, 2006-Ohio-6362, paragraphs one and two of syllabus. Given the irnportance

of the issues addressed and the ruling in Robinson, it defies logic to conclude (as the

Sixth District did) that the Court's decision applies only to a limited class of cases --

6
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those arising prior to April 7, 2005 - particularly in the absence of an express limitation

to that effect. See Schlegel v. Li Chen Song (N.D. Ohio 2008), 547 F. Supp.2d 792, 798-

799 (rejecting the argument that Robinson does not apply to actions arising after the

effective date of R.C. 2315.20).

Second, R.C. 2315.20 was not enacted in an effort to supersede Robinson.

Altliough the General Assembly has, from time to time, enacted laws to specifically

address court rulings, R.C. 2315.20 (which was adopted approximately 20 months before

Robinson was decided) was not enacted to address Robinson. Rather, R.C. 2315.20 was

enacted to set forth "Ohio's statement of law on the collateral source rule." Robinson,

2006-Ohio-6362, at fn. 1. In adopting R.C. 2315.20, the General Assembly reestablished

that the public policy of Ohio is to limit the scope of the collateral source rule 6

Third, this Court was not only aware of the (then) new collateral source statute at

the time it decided Robinson, it expressly addressed the legislative intent behind the

statute. The Court concludcd that in enacting R.C. 2315.20 "it is clear that the General

Assembly intended to limit the collateral source rule in Ohio ...". Robinson, 2006-Ohio-

6362, at ¶14 (emphasis added). Under Ohio's previous collateral source rule, "the

plaintifPs receipt of benefits from sources other than the wrongdoer is deemed irrelevant

and immaterial on the issue of damages." Robinson, 2006-Ohio-6362, at ¶I1 (citing

6 Prior to the enactnrent of R.C. 2315.20, the General Assembly enacted a collateral
source statute applicable to medical malpractice claims. See R.C. 2323.41 (eff. April 11,
2003). Thus, the adoption of R.C. 2315.20 was yet anotlrer step in establishing that the
public policy of Ohio is to abrogate the common law collateral source iule as adopted in
Pryor v. Webber (1970), 23 Ohio St. 104, 263 N.E.2d 235, and reaffirmed in Sorrell v.
Thevenir, 69 Ohio St.3d 415, 1994-Ohio-38. See Am.Sub.S.B. No. 281, 2001 Ohio S.B.
281, Section 3(B)(5)(a). In adopting R.C. 2315.20, the General Assembly again
requested that the Court reconsider its decision in Sorrell v. Thevenir. See Robinson,
2006-Ohio-6362, at ¶14 (citation omitted).

7
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Prvor r. Weher (1970), 23 Ohio St.2d 104, 109, 263 N.E.2d 235). i'he collateral source

rule "prevents the jury &on1 learning about a plaintiff s inconie [receipt of benefits] from

a sonrce other than the tortfeasor . . . ". Id. Thus, in enacting R.C. 2315.20 to limit the

collateral source rule, the General Asseinbly intended to allow evidence previously

prohibited by the collateral source rule to be presented to the jury. See Schlegel, 547

F.Supp.2d at 799 ("[T]he Robinson Court acknowledged that once the statute became

effective, the [collateral source] rule would be even more limited than as applied by that

court.")

Despite this Court's clear holding in Robinson -- that was not limited in any way

to cases arising before R.C. 2315.20 became effective - and this Court's recognition in

Robinson that the General Assembly limited the collateral-source rule in Ohio wlien it

enacted R.C. 2315.20, the Sixth District concluded that R.C. 2315.20 abrogates Robinson

and expands the use of the collateral source rule to prevent the jury from having access to

evidence of write-offs. Because the Sixth District's decision is contrary to Robinson and

the General Assembly's intent to Iiniit the collateral-source rule, the conclusion that R.C.

2315.20 supersedes Robinson is unreasonable and must be reversed.

2. R.C. 2315.20 does not bar evidence of "write-offs" because they are
not payable to anyone.

In Robinson, this Court opined that in light of R.C. 2315.20's "legislative history,

it is clear that the General Assembly intended to limit the collateral-source rule in Ohio,"

as other states have donc. Robinson, 2006-Ohio-6362, ¶14 (emphasis added). In passing

this statute, the General Assembly found that "twenty-one states modified or abolished

the collateral source rule." Id. Ohio joined this group when it enacted R.C. 2315.20,

which provides in relevant part:

8
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In any tort action, the defendant may introduce evidence of any aniount
payable as a benefit to the plainti_ff as a result of the damages that result
from an injury, death, or loss to person or property that is the subject of
the claim npon which the action is bascd, except if the source of collateral

benefits has a*** contractual right of subrogation ***." (Emphasis
added.)

R.C. 2315.20(A) (emphasis added).

'Chis Court specifically held that "the collateral source rule does not apply to

write-offs of expenses never paid." Robinson, 2006-Ohio-6362, at ¶16. "Because no one

pays the write-off, it cannot possibly constitute payment of any benefit from a collateral

source."1d. at ¶16 (citing Moorhead v. Crozer Chester Med. Ctr. (2001), 564 Pa. 156,

765 A.2d 786) (eniphasis in original). The Court emphasized this holding by including it

in the syllabus: "[A]ny difference between an original medical bill and the amount

accepted as full payment for the bill is not a`benefit' under the collateral-source nile."

Robinson, 2006-Ohio-6362, at paragraph two of syllabus.

The Robinson Coiut recognized that R.C. 2315.20 perrnits the introduction of

"evidence of any ainount payable as a benefit to the plaintiff ***." Robinson, 2006-

Ohio-6362, at 1114 (quoting R.C. 2315.20) (emphasis in original). Because write-offs of

medical bills are never payable to the plaintiff (or anyone else), the collateral source rule

set forth in R.C. 2315.20 is not applicable to write-offs as it only applies to "any aniount

payable as a benefit to the plaintiff." Thus, R.C. 2315.20 is irrelevant to any amount

written off from medical bills, and certainly is not controlling on this issue

It is clear, then, based both on Robinson and on the legislative intent underlying

R.C. 2315.20, that write-offs are not "benefits" under the collateral source rule in R.C.

2315.20 because they are not payable or paid to anyone. Because write-offs arc not

9
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benefits for pm-poses of the collateral source nile, R.C. 2315.20 does not preclude

evidence of write-offs.

After carefully weighing the policy iniplications, the Robinson Court held that the

"fairest approach is to make the defendant liable for the reasonable value of plaintiffs

medical treatment." Robinson, 2006-Ohio-6362, ¶17. Therefore, "[bloth the original

medical bill rendered and the amount accepted as fu11 payment are admissible to prove

the reasonableness and necessity of charges rendered for medical and hospital care." Id.

In the present case, although Appellee received an initial bill for $21,874.80, his

insurer paid only $7,483.91 as payment in fiill for his medical care. The difference

between the original bill and the negotiated charge was "written-off' and is not required

to be paid by anyone. As this Court recognized in Robinson, neither the plaintiff nor

plaintii'Ps insurer ever was or will be liable for this written-off amount. Robinson, 2006-

Ohio-6362, at ¶16. Thus, this written-off amount is not a"benefit" as that term is used in

the collateral source rule because no one rnade this payment or is liable to make this

payment on behalf of the Appellee. As noted in Robinson, because no one pays the

negotiated reduction,the "tortfeasor does not obtain a credit because of payments made

by a third party on belialf of the plaintiff." Id.

In short, the collateral source rule as set fortli in R.C. 2315.20 does not change the

holding in Robinson. Accordingly, Amici urge this Court to hold that the collateral

source n.ile, as codified in R.C. 2315.20, does not bar evidence of the amount written off

from a plaintiff's medical bills.

10
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B. No Right of Subroeation Attaches to the Amount Written Off of a
Medical Bill

PROPOSITION OF LAW NO. 2:

Even if the Court of Appeals is correct in ignoring Robinson, amounts
written off are still entirely admissible under R.C. 2315.20 because no
contractual right of subrogation can exist for amounts that have never
been paid.

R.C. 2315.20 excludes the admission of evidence of aniounts payable as benefits

to pl•aintiffs from collateral sources with rights of subrogation. Because a right of

subrogation extends only to amounts actually paid by a subrogee, no riglrt to subrogation

can exist for amounts that were never paid, and will never be paid, by the subrogee-

insurer. See, e.g., Aetna Ins. Co. v. United Fruit Co. (1938), 304 U.S. 430, 58 S. Ct. 959,

at paragraph five of the syllabus ("insurers * * * were entitled by way of subrogation to

no more than the amounts they had paid on their policies").

The right to subrogate allows an insurance provider and an insured who has been

injured by an act of a third party "to agree prior to payment of medical benefits that the

insured will reimburse the insurer for any amounts later recovered from such third party,

the third party's insurer, or any other person through settlement or satisfaction of

judgment upon any claims arising from the third party's act." N. Buckeye Educ. Council

Group Health Benefits Plan v. Lawson, 103 Ohio St. 3d 188, 192, 2004-Ohio-4886, ¶15.

The right to subrogate extends beyond the insurance context as well, and can arise by

contract, through equity, or be statutorily required. Id, at ¶17 (quoting Blue Cross & Blue

Shield Mut. of Ohio v. Hrenko, 72 Ohio St.3d 120, 122, 1995-Ohio-306).

Where a contractual or statutory right of subrogation exists, a subrogee-insurer

has a right to reimbm•sement only to the extent that it made payments on the insured's

belialf. 22-141 Appleman on Insuranee § 141.2[A][I] ("An insurer's right to legal or

11
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conventional subrogation arises only when the iiisurer has paid the loss"). In other

words, the right to subrogate extends only to amounts actually paid in satisfaction of

medical bills on behalf of the insured.

This rule of limited recovery also holds true in subrogation contexts other than

contractual subrogation. For example, the United States has a federal riglit of

subrogation in the context of Medicare only "to the extent of payment made [by

Medicare] * * * for such an item or service." 42 U.S.C. §1395(y)(b)(2)(B)(iv). Siinilarly,

the statute governing Ohio's subrogation right to recover Medicaid payments provides

that the department's claini "shall not exceed the amount of medical assistance paid by a

departnlent on behalf of the recipient or participant." R.C. 5101.58. Likewise, in the

context of underinsured motorist coverage, insurers have a right of subrogation only "to

the extent of the payrnent ****" R.C. 3937.18(J).

In contrast, the amount of contractually negotiated write-offs is not required to be

paid by anyone, and thus is never subject to a right of subrogation. See Robinson, 2006-

Ohio-6362, at ¶¶14, 16. 'Therefore, evidence of the amount written off, $14,390.89, is

admissible because no right of subrogation exists as to this unpaid aniount. Thus,.the

amount written off by providers in the instant case is not subject to the collateral source

rule either in its previous form or as set f'orth in R.C. 2315.20.

This result is consistent with decisions in other jurisdictions, including Florida

and Idaho, which are the two states this Court specifically referred to when it stated that

the Ohio General Assembly intended to limit the collateral source rule by statute as other

states have done. Robinson, 2006-Ohio-6362, at ¶14.

12
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For instance, in Florida, collateral sources are adnrissible to offset daniages,

except "there shall be no reduction for collateral sources for which a subrogation or

reimbursement right exists." F.S.A. § 768.76. The Supreme Court of Florida, construing

its statutory collateral source rule in the context of write-offs, held that because no right

of subrogation exists as to written-off contractual discounts, the written-off amount

sliould be set off against an award of compensatory damages. Goble v. Frohinan (Fla.

2005), 901 So.2d 830, 831-832.

The undiscounted medical bills in Goble were nearly $575,000, but $150,000 was

accepted as full payment pursuant to the HMO's contract with the medical providers. Id.

'I'he HMO had a right of subrogation. Id. The Court held that no right of subrogation

existed as to the "contractual `discount' of over $400,000, the difference between the

amounts billed and the amourits paid." Id. Rather, the "subrogation right [was] limited to

the sum * * * that [the HMO] paid under the contracts." Id. at 832. Because no right of

subrogation existed as to the written-off amount, the Florida collateral source statute

required that the wizte-off be used to offset damages. Id. at 833.

Similarly, Idalio has limited application of its collateral source rule by statute. In

Idaho, evidence of collateral source payments is admissible and may offset compensatory

damages. I.C. §6-1606. The statute provides, however, that collateral sources (for which

offset is permitted) shall not include "federal benefits under which by law must seek

subrogation." Id. Construing this statue in the context of Medicare write-offs (for which

a federal right of subrogation exists), the Supreme Court of Idaho held that "although a

[Medicare] write-off is not technically a collateral source, it is the type of windfall that

I.C. §6-1606 was designed to prevent," and thus "it is not an item of damages for which a
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plaintiff may recover because plaintiff has incuised no liability therefore." Dyet v.

McKinley (Idaho 2003), 81 P.3d 1236, 1239, 139 Idaho 526.

Following this reasoning, this Court should hold and make clear to Ohio's lower

courts that R.C. 2315.20 does not preclude evidence of the amount written off from the

original medical bill, as this is precisely the type of windfall that should not be perniitted.

Amici urge this Court to overturn the decision of the Sixth District, to reaffirm

Robinson, and to hold that R.C. 2315.20 does not bar evidence of the amount written off

a plaintiff s medical bills due to negotiated payments for medical services.

C. Sound Public Policy Requires that a Plaintiff's Recovery for Medical
Expenses Slrould Take into Account the Amount Written Off of
Medical Bills.

In today's insurance environment, most insurance policies include a contractual

right of subrogation. 22-141 Appleman on Insurance § 141.1[C][2] ("most insurance

policies include subrogation provisions"). If the existence of a right of subrogation

precludes the introduction of evidence of write-offs, then this statutory exception will not

only swallow the rule set forth in Robinson, but will effectively revert Ohio law back to

where it was before Robinson, as if Robinson was never decided. As set forth above, this

result is not conipelled by, and is actually inconsistent with, R.C. 2315.20 and its

legislative history. Nor is there a good public policy reason for reverting back.

If the Sixth District's decision is not overturned, then the only evidence permitted

to establish the "reasonable value" of the medical services rendered in cases involving a

right of subrogation is the undiscounted amount of the medical bill. Hence, juries could

find it hard to award anything less than this amount (since this is the only evidence they

will have), thereby exposing all Ohioans to a risk of higher tort judgments in innumerable

personal injury cases. Defendants found negligent will be liable for the undiscomited

14
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amomit of medical services even though neither plaintiff nor anyone else is required to

pay this ainount on behalf of the plaintiff because a lesser, negotiated, amount has been

accepted as full paynient for the medical care. This potential outcome was specifically

recognized and denounced in Robinson. Robinson, 2006-Ohio-6362, at ^16-17.

'f o allow a plaintiff to only recover more for medical services than is required in

full satisfaction for such medical services is to compensate the plaintiff for a so-called

"loss" that never was incurred. See K.C. 2315.18(A)(2) (defining "economic loss" for

medical care in tort actions as "all expenditures for medical care or treatment ...... )

(emphasis added). Such an outcome would needlessly shift the cost of these pha.ntom

losses to defendants and their insurers, grant plaintiffs a windfall at the expense of all

Ohioans, and ultimately increase the cost of liability insurance in Ohio.

It is axiomatic that increased risks of exposure to liability lead to increased

insurance premiums. See, e.g., Inzperial Fire Ins. Co. v. Coos County (1894), 151 U.S.

452, 469, 14 S. Ct. 379. If compensatory damage awards for medical expenses do not

take into account evidence of the amount written off or accepted as payment in full in

cases involving a right of subrogation, then liability insurers and self-insured entities will

be held liable for amounts much higher than the arnount actually incurred or expended to

pay for an injured party's medical care. 'rhe risk of higher tort awards in virtually all

personal injury cases will inevitably drive liability insurance premiums upward and lead

to increased reserves for insurers and self insureds . 7

' The Congressional Budget Office (CBO) recently estimated that the direct costs that
medical providers will incur in 2009 for medical malpractice liability (including
malpractice insuranee premiums, settlements, awards, and administrative costs not
covered by insurance) will total approximately $35 billion, or about 2% of total health
care expenditures. Letter from Douglas W. Elmendorf, Director, Congressional Budget
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Just a few years ago, Ohio experienced a significant medical rnalpractice liability

insurance crisis. Many carriers left the Ohio market. News stories throughout Ohio

featured doctors who were closing their doors, moving to other states, or limiting their

practices because they were unable to obtain affordable insurance coverage in Ohio.

During this same time, numerous hospitals closed mateniity wards and eliminated other

patient services.

Fortunately, the dire situation previously facing Ohio's healthcare providers has

improved in the last couple of years. Although medical malpractice liability insurance

premiums are no longer risnig exponentially, the cost of medical malpractice insurance

remains high in Ohio, particularly for certain specialists, such as obstetricians.g For

example, although medical malpractice insurance premiums are declining, the average

amiual cost for liability insurance for an obstetrician/gynecologist in Cuyahoga County in

2008 ranged from $116,891 to $171,456. Id. (hi comparison, in North Dakota, annual

premiums for an obstetrician ranged from $27,596 to $43,989 and in North Carolina from

$41,672 to $82,083.) It is inevitable that the risk of higher tort judgments in all personal

injury cases will lead to higher medical malpractice insurance, moving Ohio backward

and underniining the progress that has been niade in stabilizing medical malpractice

insurance premiums in the past few years.

Office, to Sen. Orrin G. IIatch (Oct. 9, 2009), available at
http://www.cbo.govlftpdocs/106xx/doc10641/10-09-Tort Reform.pdf. "I'he CBO
estimates that implementing a package of national tort reforms, including collateral
source reform, could reduce total national premiums for medical liability insurance by
about 10%, thus reducing national health care expenditures by about 0.2%. Id. at 2.
R See 2008 Medical Liability Monitor Annual Rate Survey Report (excerpt for Ohio
attached as Exhibit A).
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1'his Court's decision will also have a significant inzpact on self-insured

healthcare entities in Ohio. As maiiy as 50% oi' Ohio hospita(s are self-insured for

liability risks. When self-insured hospitals are required to increase their reserves for

claims (as they would be to account for the increased risk emanating from the Sixth

Distiict's decision), they need to reallocate resources. This often means cutting other

programs and services offered to patients, employees, and the community at large. It

may not be possible for the health care industry to fund the overcompensation of

plahitiffs at the same time that it pursues other goals such as caring for the uninsured9 and

farthering medical research, especially since this overcompensation occurs in the context

of a system with limited resources.

A ruling that allows the jury only to have evidence of the undiscounted original

medical bill, regardless of the amount accepted as full payment, whenever a plaintiff's

insurer has a right to subrogation, would create a system in which personal injury

plaintiffs receive an unearned windfall at the expense of other Ohioans. Additionally,

permitting the original billed amount as the only evidence of the reasonable value of the

medical services rendered, when an insurer has paid a lower, negotiated amount as

payment in fiill, is misleading because neither the plaintiff nor anyone else was, or ever

will be, liable to pay the written-off charges.

Because the Sixth District's decision, if undisturbed, will increase the risk of

exposure to larger damage awards and ultimately lead to increased insurance premiums

9 In 2007, Ohio's 178 hospitals provided more than $3.5 billion dollars' worth of care, for
which no other reimbursement was available, to those who could not pay for medical
care. See Ohio Hospital Association, Conarnunity 13enefit Report: Good Neighbors
(2009), available at http://www.ohanet.org/Issue/Community%20Benefit. This $3.5
billion total includes $893 million in care provided to uninsured Ohioans who could not
pay for their own care. Id. 'These statistics from 2007 are the most recent available.
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(both for medical malpractice insurance and for other types of liability insurance), as well

as increased reserves and pay-outs for self-insured entities, sound public policy dictates

that a plaintiff's recovery for medical expenses should take into account the atnourit

actually accepted as full payment for medical bills.

CONCLUSION

For all of the foregoing reasons, Amici urge this Court to reverse the Sixth

District Court of Appeals' holding that R.C. 2315.20 bars the introduction of evidence of

the amount accepted as full payment for a plaintiffs medical treatment whenever a

plaintiff's insurer has a right of subrogation. Amici urge this Court to hold that Robinson

applies to cases enacted after R.C. 2315.20, and to reaffirm its holding in Robinson that

write-offs are never paid, and thus are outside the ambit of the collateral source rule,

including as codified in R.C. 2315.20.
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