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STATEMENT OF FACTS

Appellant Douglas E. Prade appeals the Decision and Journal Entry, 2009-Ohio-
704, affirming the denial of Prade’s second application for DNA testing. The trial court
denied the first application by Order dated May 2, 2005. No appeal was taken from that
Order. The State opposed the second application.

The impetus for the second application was the passage of SB 262, effective
July 11, 2006, that as relevant to this appeal modified the definition of outcome
determinative, R.C. 2953.71(L) and also allowed comparison of any DNA test results to
the DNA index system maintained by the FBI. Such comparison is allowed once the trial
court accepts the application for DNA testing and tests show the presence of an
unidentified person, R.C., 2953.74(E). Here, the trial court did not accept the
application. Order dated June 2, 2008.

Prade was convicted of numerous offenses including the aggravated murder of
his wife Margo Prade, a physician. The Ninth District affirmed the convictions in State
v. Prade (2000), 139 Ohio App.3d 676 (Prade).

In summary the evidence at trial was that between 8:00 — g:00 AM on
November 26, 1997, Robin Husk of Rolling Acres Dodge (which adjoined the victim’s
office) saw Prade and asked if he could help him, to which Prade responded negatively
and moved away. (T., 1262-1264).

Prade waited for the victim in his car, made to leave, stopped when the victim
pulled in, and parked near the victim’s van. (State’s Exhibits #179, 180, 181). Prade
gained swift entry into the van by key, or by the vietim unlocking the doors. Prade had
keys to the van. (State’s Exhibits #179, 180, 181); Prade, supra *6g7. Six shots were

fired into the victim. (T., 1141-1161).




The vietim was bit during the struggle, which left bite marks that two forensic
odontologists ascribed to Prade. In the words of Dr. Marshall who tried to exclude
Prade as the person who left the bite marks, “Every mark lined up with every other
mark.” (T., 1226-1227, 1392, 1406).

The homicide was committed between 9:10 — 9:12 AM, as documented by the
Rolling Acres Dodge security videotape. (T., 1044-1046; State’s Exhibits #179, 180, 181).
Prade claimed to be a six minute drive away from the murder scene when the murder
occurred. Prade, *698.

As Prade drove away patient Howard Brooks saw him as Brooks exited the
medical office building. (T., 1425-1426). So Prade was seen at the scene immediately
before and after the killing. His bite mark was found on the victim.

A piece of evidence strongly indicative of premeditation was that before the
killing Prade was experiencing money problems. IHe received $75,000.00 after the
death in insurance money. There was writing on one of Prade’s deposit slips tallying his
debts against that amount made more than a month before the murder. (T., 511-518,
1415-1453, 1463-1464; State Exhibit #194); Prade, ¥*699.

Prade told police that he had started a workout at 9:30 am on November 26,
1997. T., 1034-1035. Prade arrived at the murder scene just after 11:00 am. T., 953.
Prade claimed that he came directly from the gym, that was six minutes away and where
he had been working out, but his appearance gave no hint that he had been working out.
Prade, *608. Later, Prade attempted to construct an alibi based on his alleged workout
at the time of the killing. But he bad already admitted that he was not working out when

the killing occurred.




Prade’s purported alibi witness told police on January 22, 1998 that Prade
arrived at the gym anywhere from 8:25 am to 9:25 am on November 26, 1997. T., 1545-
1546. The Ninth District found that this alibi witness could not establish when her
workout commenced (and so could not definitely say when Prade entered the gym).
Prade, *699. In short Prade did not have an alibi and his own statement contradicted
the alibi that he attempted to present. This is further powerful evidence of Prade’s guilt.

There was DNA testing done prior to the trial. The DNA testing generated four
reports. Those reports are summarized below. Copies of the reports are attached to the
State’s Memorandum filed March 21, 2008. Trial Court Docket, R. 346 and are
reproduced in the Supplement to Prade’s Merit Brief.

The first report is dated July 13, 1998. It was performed by Dale Laux of BCI. He
tested a link of a diamond and gold tennis bracelet (worn by the victim). Blood was
detected on this link.

The next report is dated July 24, 1998. It was performed by Dr. Thomas F.
Callaghan of the FBI. Callaghan’s trial testimony, that Prade was absolutely excluded as
a source of the DNA found on the fingernail clippings and bite mark swabs, was
summarized by the trial court in the Order dated May 2, 2005 denying Prade’s first
application for DNA testing:

More specifically, the State introduced at trial the
testimony of Thomas F. Callaghan, Ph.D., a forensic DNA
examiner with the Federal Bureau of Investigation, and the
supervisor of its DNA Analysis Unit. He testified that several
items were submitted to his laboratory for testing — the
victim’s lab coat and blouse; and ten fingernail clippings,
four cheek swabs, and two bite mark swabs — all taken from
the victim.

Dr. Callaghan testified that his laboratory performed

Polymerase Chain Reaction DNA analysis, using polymarker
and DQ-alpha typing techniques, on several pieces of the




submitted evidence where the presence of DNA was
detected. Dr. Callaghan testified that these results were then
compared with known DNA samples taken from the victim,
Timothy Holston, and the Defendant. Based upon this
analysis, Dr. Callaghan testified that the Defendant was
definitively excluded as a source of any of the DNA found.

The third report is dated August 17, 1998. It was performed by LabCorp at the
request of the Prosecutor’s .Ofﬁce. The item tested was the part of the tennis bracelet
found to have blood on it by Dale Laux. LabCorp identified genetic material consistent
with the blood sample of the victim and inconsistent with the blood sample from
defendant.

The last report is dated September ¢, 1998. It was performed on behalf of
defendant by the Serological Research Institute. SERI tested three lab coat cuttings
having tan and brown stains that tested positive for blood; this was from the part of the
lab coat that was bitten. No amylase (saliva or perspiration) activity was found on the
samples. A few skin cells were located on two of the samples. The cellular material was
amplified by PCR. The results were that the DNA could have originated from the victim
but not from Prade.

The Ninth District considered the lack of DNA evidence in considering whether
the conviction for aggravated murder was based on insufficient evidence and was
against the manifest weight of the evidence. Prade, *696-*700.

The trial court denied the second application for DNA testing on the basis that
there had been prior definitive DNA tests that excluded Prade; and any exclusion

resulting from additional testing would duplicate the prior results and would not be

outcome determinative. Order dated June 2, 2008, 5-6.




After Prade filed his second application for DNA testing the State obtained a
report from BCI DNA Quality Assurance Administrator Dr. FElizabeth Benzinger
concerning Prade’s request to perform Y-STR testing on the bite mark (lab coat). Dr.
Benzinger was provided with the FBI and SERI reports referenced above. Dr. Benzinger
has testified many times in the Summit County Court of Common Pleas as an expert
witness on DNA testing. Her report dated March 14, 2008 is also attached to the State’s
Memorandum filed March 21, 2008. Trial Court Docket, R. 346. It is also in Prade’s
Supplement to the Merit Brief.

In summary, Dr. Benzinger reported that Y-STR testing can identify minor male
contributions in an otherwise overwhelming female DNA environment. This aspect of
Y-STR testing is well known and the State does not dispute it. Dr. Benzinger stated that
if Y-STR testing did identify male DNA, any result would have to be interpreted in light
of possible contamination from persons who may have come into contact with the
exhibit,

Thus any Y-STR result that excluded Prade would duplicate the prior results.
Any DNA from other male contributor(s) would not necessarily point to another person

as the perpetrator of the killing.




PROPOSITION OF LAW 1

Whether (a) Earlier DNA Test Results Were “Definitive” For Purposes Of
R.C. 2953.74(A), And (b) New DNA Test Results Might Be “Outcome
Determinative” Under R.C. 2953.74(B), Must Be Assessed By Comparing (1)
The Resulis Of The Prior DNA Testing To (2) Potential Results From New
DNA Testing Using Current DNA Testing Methods.

A.  Ohio’s DNA Testing Statute-
R.C. 2953.71 — 2953.84

B. The 1998 DNA Tests Were Not “Prior Definitive DNA Test(s)” Under
R.C. 2953.74(A).

1. The Ohio DNA Testing Statute’s Purpose Requires Defining A
“Prior Definitive DNA Test” By Reference To Results Current Testing
Methods Might Produce.

2, The Ninth District’s Definition Of A “Prior Definitive DNA Test”
Ignores The Statutory Context.

3. The 1998 DNA Testing In This Case Was “Inconclusive” Under R.C.
2953.71(J) And, Therefore, Those Tests Were Not “Prior Definitive
Test(s)” Under R.C. 29053.74(A).

C. The “DNA Exclusions” Produced In 1998 DNA Tests Do Not Mean
That The Results Of Any New DNA Testing Could Not Be “Outcome
Determinative.”

LAW AND ARGUMENT

Simply put this is a case where Prade wants to apply statutes as he wishes they
were written instead of how they are written. The DNA testing statutes are not designed
to provide discovery, utterly speculative discovery at that, to an inmate who had DNA
tests performed at his trial and was excluded by those tests, particularly where there is
extremely compelling evidence of his guilt as in this case.

This Court enunciated basic rules of statutory construction in Portage County
Board of Commissioners v. City of Akron, 109 Ohio St.3d 106, 2006-Ohio-954:

Following a primary rule of statutory construction, we must
apply a statute as it is written when its meaning is




unambiguous and definite. State ex rel. Savarese v. Buckeye
Local School Dist. Bd. of Edn. (1996), 74 Ohio St.3d 543,
545, 660 N.E.2d 463. An unambiguous statute must be
applied in a manner consistent with the plain meaning of the
statutory language, and a court cannot simply ignore or add
words. State ex rel. Burrows v. Indus. Comm. (1997), 78
Ohio St.3d 78, 81, 676 N.E.2d 519. See, also, Morgan v. Ohio
Adult Parole Auth. (1994), 68 Ohio St.ad 344, 347, 626
N.E.2d 939. The purpose** of statutory construction is to
discern the actual meaning of the statute. First Natl. Bank of
Wilmington v. Kosydar (1976), 45 Ohio St.2d 101, 106, 74
0.0.2d 206, 341 N.E.2d 5709.

Id., Y52; See R.C. 1.42; State v. Kreischer, 109 Ohio St.3d 391, 2006-0Ohio-2706,
syllabus.

Prade poses the question whether using current DNA testing methods would
likely produce new and different results bearing significantly on a potential claim of
actual innocence. Brief, 14. This is Prade’s motif in this appeal, that the DNA testing
statutes must be interpreted to take into account current DNA technology. The State
contends that by doing so this Court would be adding words to the statute(s). And the
Supreme Court of the United States rejected the notion that speculation based on new
DNA technology is entitled to much weight: “The availability of technologies not
available at trial cannot mean that every criminal conviction, or even every criminal
conviction involving biological evidence, is suddenly in doubt.” District Attorney’s
Office for the Third Judicial District v. Osborne (2009), 129 S.Ct. 2308, *23106.

Prade asserted in his second Application for DNA testing, Trial Court Docket, R.
343 at 35, that (another) exclusion of Prade, if any male DNA were located, would mean
that Prade was not the killer. That is simply wrong.

The State’s theory at trial was that the killer made the bite mark on the lab coat.
But the coat could have been touched by many males as Dr. Benzinger points out. Those

males could have included Tim Holston the victim’s boyfriend, patients of the victim,



others working in the victim’s office, lab employees, prosecutors, defense attorneys, or
other innocent persons. See Benzinger Report at 2. The coat could have been tossed
onto other places harboring male DNA such as a chair or table. A lab coat by its nature is
designed and worn to keep unwanted bodily substances off the wearer of the coat.

Also, Y-STR tests could not determine “exactly whose profiles are under the
vietim’s fingernails and other items.” Second Application for DNA testing, Trial Court
Docket, R. 343 at 36. Y-STR tests can exclude a male but cannot identify a specific male
as a contributor since a positive result equally identifies all males in the person’s
paternal lineage. See Dept. of Justice, National Comm™n on the Future of DNA
Evidence, The Future of Forensic DNA Testing, (2000), 49-50.

t. THERLE HAS BEEN A PRIOR DEFINITIVE DNA TEST

Where there has been a prior definitive DNA test the application for DNA testing
must be rejected. R.C. 2953.74(A). The statutes do not define a definitive DNA test.
The Ninth District found that a definitive test was one that “serves to provide a final,
conclusive solution.” Decision and Journal Entry, 8. All of the DNA tests that were
performed that could exclude Prade did exclude him. The Ninth District sensibly
refused to accept Prade’s argument that an exclusion result was not a definitive result.
Decision and Journal Entry, f12.

The Ninth District considered and rejected the argument Prade principally relies
on here, that results that might be obtained with new DNA technology must be
considered in defining a prior definitive DNA test. The Ninth District correctly found
that the statute did not include the availability of new technology in determining
whether there had been a prior definitive DNA test. Nor does the definition of an

inconclusive DNA test, R.C. 2053.71(J), include a test performed with old technology.




Decision and Journal Entry, §13. The Ninth District found that the trial court could not
have accepted the second application.

Prade attacks the findings of the Ninth District on three grounds. First he says
that it is the purpose of the statutes to allow inmates convicted before there was modern
DNA testing to establish their innocence using current testing methods. Prade cites
State v. Emerick, 170 Ohio App.3d 647, 2007-Ohio-1334 and State v. Elliot, 15 Dist.
App. No. C-050606, 2006-Qhio-4508. Neither case supports Prade’s argument.

In Emerick the defendant was convicted of two killings that occurred in 1994.
There were no DNA tests done much less tests that excluded the defendant. The
decision simply does not bear on the question here, whether an inmate who has been
excluded by DNA tests at trial is entitled to more tests.

In Elliott the defendant was convicted of rape in 1996 a DNA test excluded the
defendant as the source of blood found on the victim’s nightshirt. Id. 13. Several years
later the defendant applied for DNA testing of vaginal, oral, and rectal swabs of the
victim, items that had never been tested. Id. The court of appeals found that an
exclusion result would be outcome determinative. 1d. 26. Elliott does not help Prade.
Prade specifically requested DNA testing of the bite mark on the victim’s lab coat and of
the victim’s fingernail scrapings in the second application. Trial Court Docket, R. 343,
35-36. Prade has been excluded on those items. Decision and Journal Entry, Y10-11.
In Emerick and Elliott the defendants never had DNA tests done on the items the
appellate court ordered to be tested. Where no DNA tests have been done any DNA test
is going to be technologically superior to any past method of testing biological material.

Second, Prade says that the Ninth District’s definition of a prior definitive test

ignores the statutory context. Prade again argues that the point of the statutes is to see



what current testing might reveal regardless of what prior tests revealed. Prade also
suggests that his constitutional rights would be violated by not allowing him to test with
current technology. This constitutional claim was not raised below is now waived. State
ex rel. Brady v. Pianka, 106 Ohio St.3d 147, 2005-Ohio-4105, T14; See Decision and
Journal Entry, 117-1109.

Moreover, the argument goes nowhere because the Supreme Court of the United
States held that a defendant has no substantive due process right to access to DNA
evidence and to apply new DNA technology that might prove him innocent. Osborne,
129 S.Ct. at *2322, If a defendant has no constitutional right to DNA testing at all, then
it is irrelevant how other States fashion their DNA testing statutes. Osborne makes the
point that States have flexibility in deciding what procedures are necessary in
postconviction relief including DNA testing. 1d. *2320. Since the States are free to
experiment in this area it cannot be wrong for one State to have a different procedure
than another State.

Third, Prade says that the prior tests were not definitive. The definition of an
inconclusive result, R.C. 2053.71(J) simply does not embrace the concept that a DNA
test that excludes the eiigib]e inmate can be ignored and further testing done. A
“scientifically appropriate” DNA result excluded Prade. As noted below proposed
changes 1o the DNA testing statutes defining a definitive DNA test, in SB 77 will
accomplish what Prade wants to accomplish now, a determination that advances in DNA
technology may result in the discovery of biological material that prior tests failed to

discover. But the current statutes do not allow that determination.
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2. A NEW DNA TEST WOULD EITHER IMPLICATE PRADE OR YIELD
EQUIVOCAL RESULTS THAT WOULD NOT BE OUTCOME
DETERMINATIVE.

If there has been a prior inconclusive DNA test, the application may be accepted
or rejected in the court’s discretion. R.C. 2953.74(A). An inconclusive result is one
where either a scientifically appropriate and analysis or result cannot be determined.
R.C. 2953.71(J). Acceptance of an application hinges on a finding that either R.C.
2953.74(B)(1) or (B)(2) applies. R.C. 2053.74(B)(1) may apply where there was not a
DNA test at trial. Here, there was DNA testing, which excluded Prade. Unless this
Court finds that Prade did not have DNA tests at all R.C. 2953.74(B}1) cannot apply in
this case.

R.C. 2053.74(B)(2) may apply where there was DNA festing at trial but the test
was not definitive and where a new test that excludes the defendant when considered in
light of all admissible evidence would have been outcome de‘-cerminative.

The definition of outcome determinative is in R.C. 2953.71(L)

(L) "Outcome determinative” means that had the results of
DNA testing of the subject inmate been presented at the trial
of the subject inmate requesting DNA testing and been found
relevant and admissible with respect to the felony offense for
which the inmate is an eligible inmate and is requesting the
DNA testing or for which the inmate is requesting the DNA
testing under section 2953.82 of the Revised Code, and had
those results been analyzed in the context of and upon
consideration of all available admissible evidence related to
the inmate's case as described in division (D} of section
2053.74 of the Revised Code, there is a strong probability
that no reasonable factfinder would have found the inmate
guilty of that offense or, if the inmate was sentenced to death
relative to that offense, would have found the inmate guilty
of the aggravating circumstance or circumstances the inmate
was found guilty of committing and that is or are the basis of
that sentence of death.

(Emphasis added.)

11




If new DNA tests were done and Prade excluded again, that does not mean that
the new exclusion would be outcome determinative. The jury knew that Prade had been
excluded by the DNA tests and convicted him anyway. There was powerful evidence of
Prade’s guilt. Prade, *696-*700. Dr. Benzinger’s Report points out that any new result
must be interpreted in light of possible contamination.

3. PROPOSED CHANGES IN THE DNA TESTING STATUTES INCLUDE
PRADE'S CLAIM 1IN THIS CASE AND SHOULD PRECLUDE
INTERPRETATION OF CURRENT LAW AS INCLUDING THAT CIL.AIM

SB 77 passed the Ohio Senate on June 24, 2009 and is pending in the House. See
Senate Bill — Status Report. Part of SB 77 is an amendment to R.C. 2953.71 that
addresses the Ninth District’s statement that current law does not define a definitive
DNA tesf. Decision and Journal Entry, 8. SB 77 adds R.C. 2953.71(U):

(U) "Definitive DNA test" means a DNA test that clearly
establishes that biological material from the perpetrator of
the crime was recovered from the crime scene and also
clearly establishes whether or not the biological material is
that of the eligible inmate. A prior DNA (est is not definifive
if the eligible inmate proves by a preponderance of the
evidence that because of advances in DNA technology there
is a possibility of discovering new biological material from
the perpetrator that the prior DNA test may have failed to
discover. Prior testing may have been a prior "definitive
DNA test" as to some biological evidence but may not have
been a prior "definitive DNA test” as to other biological
evidence.
(Emphasis added.) SB 77 repeals existing R.C. 2953.71. SB 77, Section 2.

If the above statute were in effect now, then Prade’s argument in this appeal
would have a basis in law. But the presumption is that an amendment signifies
legislative intent to change rather than clarify the prior law. 1A Sutherland Statutory

Construction (6t ed.) Section 22:30; See Board of Education of Putman County v.

Board of Education of Hartsburg Rural Special School Dist. of Putnam County (1925),

12




112 Ohio St. 108, *114. To the extent that legislative intent éan be divined in this area it
is that current law does not mean that a prior DNA test is inconclusive or is not
definitive because of ad\}ances in DNA technology.

If SB:77 becomes law and includes the above definition, Prade is free fo file
another application and attempt to prove by a preponderance of the evidence that a new
test can identify a perpetrator other than Prade. But for now the conclusion must be

that neither the trial court nor the Ninth District erred.
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CONCLUSION

Pursuant to the argument offered, the State respectfully contends that the

judgment of the Ninth District Court of Appeals should be affirmed.
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TN THE COURT OF COMMON PLEAS

COUNTY OF SUMMIT
STATE OF OHIO ) CASENO. CR 98 02 0463
' )
Plaintiff } JUDGE SPICER
)
~V§- )
)
DOUGLAS PRADE ) O RDER
) -
Defendant )

This matter is before the Court upon the Defendant’s application for post-conviction

DNA testing pursuant to R.C. 2953.73 in regards to his conviction for Aggravated Murder. The
State of Qhio responds in opposition. The Defendant replies.

| On September 23, 1998, following a trial by jury, the Defendant was convicted of one
count of Aggravated Murder with a Firearm Specification; six counts of Interception of Wire,
Oral, or Electronic Communications, two of which were felonies of the third degree with the
remaining four counts being felonies of the fourth degree; and one count of Possessing Criminal
Tools, a felony of the fifth degree. |

The Court imposed a mandatory three-year sentence on the Firearm Specification,
and life imprisonment on the Aggravated Murder charge; two yearé on each of the two third
degree felony charges of Mtercei)tion of Wire, Oral, or Electronic Communications, one and half
years on each of the remaining fourth degee felony counts of Interception of Wire, Oral, or

Electronic Communications, and one year on the Possessing Criminal Tools charge. The Court

A-1




ordered that the Firearm Specification be served consecutively with the Aggravated Murder
charge, The Defendant is curently serving this sentence, and has more than one year remaining
{0 serve from the date of his application, |
October 29, 2004. |

As the Defendant meets the criteria for an “eligible inmate™ set forth in R.C. 2953.72
(C), and as the present application is t-imély pursuant to R.C, 2953.73 (A), the Court will proceed
to consider whether to grant the application pursuant to the criteria set forth in R.C. 2953.74. In
consideration thereof, the Court denies the present application.

R.C. 2953.74 (A) provides:

“If an eligible inmate submits an application for DNA testing under section

2953.73 of the Revised Code and a prior definitive DNA test has been

conducted regarding the same biological evidence that the inmate seeks to

have tested, the court shall reject the inmate's application.”

An examination of the trial transcript reveals that a prior DNA test was conducted
from the physicai evidence collected, and that a definitive exclusion result was presented for the
jufy’s consideration.

More specifically, the State introduced at trial the testimony of Thomas F. Callaghan,
Ph.D., a forensic DNA examiner with the Federal Bureau of Investigation, and the supervisor of
its DNA AnalysislUnit. He testified that several items were submitted to his laboratory for
testing - the victim’s lab coat and blouse; and ten fingernail clippings, four cheek swabs, and two
bite mark swabs - all taken from the victim,

Dr. Callaghan testified that his laboratory performed Polymerase Chain Reaction
DNA analysis, using polymarker and DQ-alpha typing techniqués, on several pieces of the

submitted evidence where the presancé of DNA was detected. Dr. Callaghan testified that these

results were then compared with known DNA samples taken from the victim, Timothy Holston,




and the Defendant. Based upon this analysis, Dr, Callaghan testified that the Defendant was
definitively excluded as a source of any of the DNA found. The Defendant was then convicted
following the testimony of two eyewitnesses placing him at the scene of the crime, and expert
medical teétimony that the Defendant cansed the bite mark found on the victim‘. Accordingly, the
Couﬁ finds that a prior and definite DNA test regarding the Defendant was performed at the trial
stage in this case, and denies the present application.

Moreover, the Court notes that as a prior, definitive DNA test was conducted in this
case, and as the Court must accordingly deny the present application on this basis, the
requirements of R.C. 2953.75 have been rendered moot.

Additionally, the Court denies the Defendant’s altemative request to stay his
application until nﬁoré sensitive DNA tests are developed. The Defendant argues additional |
testing may reveal the presence of another individual’s DNA and implicate that individual as the
actual perpetrator,

The advent of DNA testing raises the question of what balance should be struck
between the potential probative value of DNA testing with the strong presumnption that verdicts
are correct, judicial economy, and the need for finality. See Postconviction DNA Testing:
Recommendations for Handling Requests, Nat’1 Instit. Just. Programs, U.S. Dept. Just., Pub. No.
NCJ 177626 (Sept. 1999) at pg. 5.

The State Legislature has Struck that balance in R.C. 2953.74, which confines the
Court’s analysis in evaluating an application for post-conviction DNA testing to determining
what effect an exclusion result alone would have on the question of guilt or innocence. R.C.
2953.74(C)(5) provides that before an application for DNA testing may be granted, the Court

must determine that “if DNA testing is conducted and an exclusion result is obtained, the results




of the testing will be outcome determinative regarding that inmate.” Accordingly, the statute
does not authorize additional DNA testing as part of an open-ended inquiry to develop further
evidence, but rather only in those limited circumstances where an exclusion result would provide
definitive proof of the Defendant’s innocence. |

In the present case, if the Court were 1o order addi.tional DNA testing using Y-STR
analysis or any other future technology, an exclusion result would only duplicate the result
presented at (rial. As previously noted, the jury found the Defendant gui[tfy afler hearing the
other evidence presented, despite also hearing testimony that the Defendant did not contribute
any of the DNA found. The jury was free to consider what weight to give to the testimony that |
the Defendant was not the source of any of the DNA discovered. Accordingly, the Defendant’s
alternative request is beyond the scope of the statute, and moreover, the Defendant has not
provided any authority that due process or any other constitutional guarantee requires the Court
to grant his alternative request.

Based upon the foregoing, the Court denies the Defendant’s application for post-
conviction DNA testing. | |

1i is so ordered.

JUDGE MARY F. SPICER

cc: Richard S. Kasay, Assistant Summit County Prosecutor
Mark Godsey, Ohio Innocence Project, University of Cmcmnatl P.O. Box 210040,
Cincinnati, Chio 45221-0040.
Jim Petro, Ohio Attorney General, DNA Testing Unit, 150 E. Gay St., Columbus, Ohio
43215
te/dle  CR98-0463
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128th General Assembly
Regular Session
2009-2010

Am. Sub. 5. B, No. 77

Senator Goodman

~ Cosponsors: Senators Seitz, Miller, R., Stewart, Schuring, Miller, D., Kearney, Cates,
Coughlin, Fedor, Gibhs, Gillmor, Harris, Husted, Niehaus, Patton, Sawyer, Schiavoni,

Smith, Strahorn, Turner, Wagoner, Wilson, Morano

ABILL

. To amend secticns 109.573, 2901.07, 2853.21, 2953.23, 2953.71, 2953,72, 2953.73,

2953.74, 20K53.75, 2953.76, 2953.77, 2053.78, 2953.79, 2953.,81, 2953.83, and
. 2953.84, to enact sections 109.561, 2933.81, 2933.82, 2933.83, 2953,56, 2953.57,

2953,58, and 2953,59, and to repeat section 2953,82 of the Revised Code relative to the
expansion of NA testing for certain convicted felons, the elimination of the DNA testing
mechanism for felons who pleaded guilty or ne contest to the offense, the coliection of
DNA specimens from all persons eightegn years of age or older who are arrested for a
feiony offensa, the sealing of the official records of persons wha have their convictions
vacated and set aside due o DNA testing, the preservation and accessibility of biological
evidence in a criminal or delinguency investigation ar proceeding, the improvement of
evewitness identification procedures, and the electronic recording of custodiat
interrogations. :

- BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIC:

Sacton 1. That sections 109,573, 2901.07, 2953.21, 2953.23, 2953.71, 2953.72, 2953.73,
2963.74, 2053.75, 2953.76, 2953.77, 2953.78, 2953,79, 2953.81, 2953.83, and 2953.84 be amended
and sections 109,561, 2933.81, 2933,82, 2933.83, 2953.50, 2953.57, 2953.58, and 2953.59 of the
Revised Code be enacted to read as follows:

Sec. 109.56). There is_herely established within the burean of criminal identification and
investigation a preservation_of biclogical evidence task force. The task forde shall consjst of officers and
employees of the bureau, a represeniative from_the Chio prosecutors association, 8 representative from
ihe Ohig state coroners assaciation, a representative from the Ohio association of chisfs of police, a
reprasentative from the Ohio public defenders office, in consultation with the Ohio innocence projact,
and a representative from the buckeve state sheriffs associafion. The task force shall perform the duties
and functions specified in division (C) of section 2933.82 of the Revised Cade.

Sec. 109.573. {A) As used in this section:
(1% "DNA" means human deoxyribonucleicacid.

{2) "DNA analysis® means 2 laboratory analysis of-a DNA specimen 0 identify DNA charvacteristics
and te créate a DNA record.

{3} "DNA database" means a collection of DNA records from forensic casework or from crime
scenes, specimens from anonymous and unidentified sources, and records collected pursuant to sections

2152,74 and 2901.07 of the Revised Code and a papulation statistics database for determining the
frequency of occurrence of characteristics in DNA records.
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{4} "DMA record" means the objective result of a DNA anaiysis of a DNA specimen, including
representations of DNA fragment lengths, digital images of autoradiographs, discretle aliele assignment
numbers, and other DNA specimen characteristics that aid in establishing the identity of an individual.

{5) "DNA specimen" includes human blood cells or physiclogical tissues or bedy fluids.

(6) "Unidentified person database" means a collection of DNA records, and, on and after May 21,
1998, of fingerprint and photegraph records, of unidentified human corpses, human remains, or living
individuais.

{7} "Re!at‘s(:es of missing persens database” means a Coliection of DNA records of persons refated
by consanguinity Lo a missing person,

(8) "Law enforcement agency” means a police department, the office of a sheriff, the state
highway patrol, a county prosecuting attorney, or a federgl, state, or local governmental body that
enforces ¢riminal laws and that has employees who have a statutory pewer of arrest.

(9) "Administration of crimina! justice" means the performance of detection, apprenhension,
detention, pretrial release, post-trial release, prosecution, adjudication, correctional supervision, or
rehabilitation of accused persons or criminal offenders. "Administration of criminal justice” also inclizdes
criminal identification activities and the collection, storage, and dissernination of criminai history record
infermation. .

{B){1) The superintendent of the bureau of criminal identification and investigation may do all of
the followinag: .

{a) Establish and maintain a state DNA laboratory to perform DNA analyses of DNA specimens;
(b} Estabiish and maintain a DNA database;

(¢} Establish and maintain an unidentified persen database to aid in the establishment of the
identity of unknown human carpses, human remains, cr living individuals;

{d} Estabtish and maintair a relatives of missing persens database for comparison with the
unidentified person database to aid in the establishment of the identity of unknown human corpses,
human remains, and jiving individuals,

{2) If the bureau of criminal identification and investigation establishes and maintains a DNA
laboratory and a DNA database, the bureau may use or disclose information regarding DNA records for
the following purposes:

(&) The bureau may disclose information to a law enforcement agency for the administration of
criminal justce.

{b) The hureau shall disciose pursuant to a court order issued under section 3111.09 of the
Revised Code any information necessary to determine the existence of a parent and chiid relationship in
an action brought under sections 3111.01 to 3111.18 of the Revised Code.

(c) The bureau may use or disclose information from the population statistics database, for
identification research and protocol development, or for guality control purposes.

- {3 If the tureau of crimina! Identification and investigation establishes and maintains a relatives
of missing persans database, ali of the following apply:

{a) If 2 person has disappeared and has been continuously absent from the person's place of last
domigile for a thirky-day or longer period of time without being heard from during the pericd, persons
related by consanguinity to the missing person rnay submit to the bureau a DNA specimen, the bureau
may inciude the DNA record of the specimen in the relatives of missing persons database, and, if the
bureau does not inciude the DNA record of the specimen in the relatives of misgsing perscns database,
the bureau shall retain the DNA record for future reference and inciusion as appropriate in that
database.

(b) The bureau shali not charge a fee for the submission of a DNA specimen pursuant to division
{B){3}(a) of this section.

(c) If the DNA specimen submiited pursuant to. division (B}(3)(a) of this section is collected by
withdrawing blood frem the person or a simitarly invasive procedure, a physician, registered nurse,
licensed practical nurse, duly ticensed clivdcal laberatory technician, or other qualified medical
practitioner shall cenduct the coltection procedure for the DNA spacimen submitted pursuant to divisicn
{BY2¥(a) of this section and shall coliect the DNA specimen in a medically approved manner, If the DNA
specimen is coliected by swabbing for buccal celis or a similarly noninvasive procedure, division (B)(3}
{c) of this sectinn does not require that the DNA specimen be coliected by a gualified medicat
practitioner of that nature. Mo later than fifteen days after the date of the coliection of the DNA
specimen, the parsen conducting the DNA specimen collection procedure shall cause the DNA specimen
Lo be forwarded 1o the bureau of criminal identification and investigation in accordsnce with procedures
established by the superintendent of the bureau under division {H) of this section, The bureau may
provide the specimen vials, mailing tubes, labels, postage, and instruction needed for the collection and

A-8
http://www.legislature.statc.oh.us/bills.ctim?1D=128 SB 77 10/16/2009




Laws, Acts, and Legislation rage 3 o123

forwarding of the DNA specimen to the bureau.

(d} The superintendent, in the superintendent’s discretion, may compare DNA records in the
retatives of missing persons database with the DNA records in the unidentified person database,

(4) If the buresu of crimina! identification and investigation establishes and maintains an
unidentified person database and if the superintendent of the bureau identifies a matching DNA record
for the DNA record of a person or deceased person whose DNA record is contained in the unidentified
person database, the superintendent shall inform the coroner who submitted or the taw enforcement
agency that submitted the DNA specimen to the bureau of the match and, if possibie, of the 1deantv of
the unidentified person.

“(5) The bureau of criminal identification and investigation may enter into a contract with a
qualified public or private laboratory te perform DNA analyses, DNA specimen maintenance,
preservation, and storage, DNA record keeping, and other duties required of the buresu under this
section. A public or private laboratory under contract with the bureau shall follow guality assurance and
privacy requirements established by the superintendent of the bureau,

(€) The superintendent of the bureau of criminal identification and investigation shall establish
procedures Tor entering into the DNA database the DNA records submitted pursuant Lo sections 2152,74
and 2901.07 of the Revised Code and for determining an order of priority for entry of the DNA records
based on the types of offenses committed by the persons whose records are submitted and the available
resources of the bureau,

(D) When a DNA record is derived from a DNA specimen provided pursuant to section 2152.74 or
2601.07 of the Revised Code, the bureau of criminal identification and investigation shall attach to the
DNA record personal identification information that identifies the person from whom the DNA specimen
was taken. The personal identification information may inciude the subject person's fingerprints and any
other infermation the bureau determines necessary. The DNA record and persanal identification
infarmation attached to it shall be used only for the purpose of personal identification or for & purpose
specified in this section,

{E) DNA records, DNA specimens, fingerprints, and photographs that the bureau of criminal
identification and investigation receives pursuant to this section and sections 313,08, 2152.74, and
2601.07 of the Revised Code and personal identification infermation attached to @ DNA record are not
public records under section 149,43 of the Revised Code.

{(F) The bureau of criminal identification and investigation may charge a reascnable fee for
proviging information pursuant to this section te any law enforcement agency located in another state.

(33(1) No person who because of the person’s eraployment or officigi pasition has access to a
DNA specimen, a DMA record, or other information contained in the DNA database that identifies an
individual shail knowingiy disclose that specimen, record, or information to any person or agency not
entilied to receive it or otherwise shall misuse that specimen, record, or information,

" {2) No person without authorization or privitege to obtain infermatien contained in the DNA
database that identifies an individuat person shail purposely obtain that information.

(H) The superintendent of the bureal of criminal identification and investigation shalt establish
procedures far all of the following:

. {1} The forwarding te the bureau of DNA specimens collected pursuant to division (H) of this
section and sections 313.08, 7152.74, and 2901.07 of the Revised Code and of fingerprints and
photographs collected pursuant to section 313.08 of tha Revised Code;

{2) The coliection, maintenance, presarvation, and analysis of DNA specimens;

{3) The creaticn, maintenance, and operation of the DNA database;

(4} The use and dissemination of information from the DNA 6a£abase;

{5) The creation, maintenance, and operation of the unidentified person database;

{6) The use and dissemination of information frem the unidentified person database;

(7) The creation, maintenance, and operation of the rejatives of missing persons datahase;

{8) The use and dissemination of information from the relatives of missing persons database;

{9) The verification of entities requesting DNA records and other DNA information from the
pureau and the authority of the entity to receive the information;

(iD) The aperaticn of the bureau and responséibilities of employees of the bureau with respect to
the activilies described in this section.

{1} In conducting DNA analyses of DNA specimens, the state DNA lsbaratory and any laboratory
wilh which the bureau has entered into @ contract pursuant to division (8)(5) of this section shail give
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DNA analyses of DNA specimens that relate to ongoing criminal investigations or prasecutions
priority aver DNA analyses of DNA specimens that retate to applications made pursuant to section
2953.73 or—i%:“)—ﬂ% of the Revised Code.

(1) The attorney_general may_deyelop procedures for entering inte the national DNA index system
the DNA_records submitted pursuant to division (8)(1) of section 2901,07 of the Revised Codg,

Sec. 2801.07. (A) As used in this section:

(1) "DNA analysis” and "DNA specimen” have the same rmeanings as in section 109.573 of the
Revised Cade. .

. {2) "Ja|l" and "community-based correctionat facility” have the same meanings as in section
: ,2929 Gi of the Revised Code.

- 63) “Po_st*release controi" has the same raganing as in section 2967.01 of the Revised Code.

(f_&);:lil_éﬁ_d of the arresting law enforcement agency” means 'whj,cgevg[ of the lollowing is
applicable regarding the arrest in_ question:

- {alLIf tha arrest was made by a sherifl or a deputy sheriff, the sheriff wha made the arrest or
,whg,emp%oy_sﬂtijgdeput_y sm:iﬂ‘ who mage the arrest;

(b]JJbg_arre'iLﬂas_ﬁ_lade bya a 1a_enforcemgﬂt offu:eLQﬁ_a !aw enfqmgmengge FICY of a

thaLEmijyJilLOfflcer m]o_u_ade the ereit

{c) If the arrest was made by a cistahle ora _law_enforr_ement officer of a township police
departiment _cr police district police force, the constable who made the arrest or the chief law )
enforcement_officer of thg,geuattment,,ojgﬁncy that employs the officer who made the aryest;

(d)} If the arrest was made by the superintendent or a tro_per of the state highway patrol, the
s_uperlntendgﬂi of the state hig hwa_).r_;JaLLQI

. {e)Ifthe arrest was made by a taw enfarcement officer not identified in division (A)(4)(a). (1),
- {e) or (d} of this section, the chief law enforcement. officer of the law enforcement agency that employs
the officer who made the arrest.

(B)(1) On and_after July 1,_2011,_a perspn who is eighieen years of age or.older and whaois
arrested on or after July 1 2011, for a felony offense shall_submit to a DNA specimen collection
nrocedure administered by the head of the arresting law enforcement agency, The head of the arresting
law enforcement agency shall_cause the DNA specimen te be collecied [rom the person during the intake
pracess at the jail, community-based correctional facility, detention facility, or law enforcement agency
office or station_to_which the arrested person is taken after the arrest. The head of the arresting law
enforcement agency shall cause the DNA specimen to be collected in accordance with division (C) of this
section.,

(2} Regardless of when the cenviction occurred or the guilty plea was entered, a person wha has
been convicted of, is convicted of, has pleaded guilty to, or pleads guilty to a felony coffense =imd, who is
sentenced to a prison term oF to a community residential sanction in a jaii or community-based
correctional facility for that offense pursuant to section 2929.16 of the Revised Code, and who does.not
provide a DNA specimen. pursyant to division {B){1) of this_section, and a person who has been

- convicted of, is convicted of, has pleaded guiity to, or pleads guilty to a misdemeanor offense listed in
division (D) of this section =, who is sentenced to a term of imprisonment for that offense, and whe
does hot provige a DNA specimen pursuant fo division {B){1} of this section, shall submit to a DNA
specimen collection procedure administered by theé director of rehabilitations and correction or the chief
administrative officer of the jail or other detentien facifity in which the person is serving the term of
imprisonment. If the person serves the prison term in a state correctional institution, the director of
rehabilitation and correction shali cause the DNA specimen ta be collectad from the persen during the
intake process at the reception facility designated by the director. If the person serves the community
residentiat sanction or term of imprisonment in & jail, a community-based correcticnal facility, or
another county, multicounty, municipal, municipat-county, or mutticounty-municipal detention facility,
the chief administrative officer of the jail, community-based correctional facility, or detentian facility
shail cause the DNA specimen to be collected from the person during the intake process at the jail,
community-based correctional facility, or detention faclity. The DNA specimen shall be collected in
accordance with division (C) of this sectioen,

£23(3) Regardless of when the conviction occurred or the guilty plea was entered, if a person has
heen convictad of, is convicted of, has pleaded quilty to, or pleads guilly to a felony offense or a
misdemeanor offense listed in division {D} Of this section, i serving a prison erm, community
resideniial sanction, or term of imprisonment far that offense, and does not provide a DNA specimen
pursuant to division (B)(1) pr(2) of this section, prior to the person's release from the prison term,
community resigential sanction, or imprisonment, the person shall submit to, and the director of
rehabilitation and correction or the chief administrative officer of the jail, community-based correctional
faciiity, or detention facility in which the person is serving the prison term, community residential
sanction, or term of imarisonment shall administer, a DRNA specimen collection procedure at the state
correctional institution, jail, community-based correctional facility, or detention fadility in which the
persan is serving the prison term, community residential sanction, or term of imprisonment. The DNA
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specimen shall be collected in accordance with division (C) of this section.

£3{M)(a) Regardiess of when the conviction occurred or the guilty plea was entered, if a person
has been convicted of, is convicted of, has pleaded guilly to, or pleads guiity to a felony offense or a
misdemeanor offense listed in division {D) of this section and the person is on probation, released on
parole, under transitional contrel, on community control, on post-release control, or under any other
type of supervised release under the supervision of a probation department or the adult parole authority
for that offense, and-dic not provide a DNA specimen pursuant to divisian {B1(1), {2), or.(3) of this
sectian, the person shall submit to 8 DNA specimen collection procedure administered by the chief
administrative afficer of the probation department or the adulk paroke autharity. The DNA specimen shall
be collected in accordance with division (C) of this section, If the person refuses to submit to a DNA
specimer: coliection pracedure as provided in this division, the person may-be subject to the provisions
of section 2667.15 of the Revised Cade.

(bY If a person to whorn division {B)¥3{4)(a} of this section applies is sent to jaii or is returned
to a jail, community-based correctional facility, or state correctional institution for a violation of the
terms and conditions of the prebation, parcle, transitional control, other release, or post-release control,
if the perscn was or wifl be serving a teym of imprisenment, prison term, or community residential
sanction for cornmitting a felony offense or for committing & misdemeanor offense listed in divisien (D)
of this section, and if the person did not provide a DNA specimen pursuant to division (B)(1), (2},.(3), or
£H{43(a} of this section, the person shall submit to, and the director of rehabilitation and correction or
the chief administrative cfficer of the jail oy community-hased correctional facility shall administer, a
DMNA specimen collection procedure at the jail, community-based correctional faciiity, or state
correctionai institution in which the person is serving the termn of imprisonment, prison term, or
comrmunity residential sanction. The DNA specimen shall be coltected from the person in accordance
with division (C) of this section.

+#43(5) Regardless of when the conviction occurred or the guilty plea was entered, if a person has
heen conhvicted of, is convicted of, has pleaded guilty to, or pleads guiity to a felony offense or a
misdemeanor offénse listed in division (D) of this section, the person is not sentenced to a prison term,
a comraunity residential sanciion in a jail or community-based correctional facility, a term of
imprisonment, or any type of supervised release under the supervision of a probation department or the
adult paroie authority, and the person does not provide a DNA speciman pursuant to division (B){1),
(2}, (3),_(M{a), or (N (b) of this section, the sentencing court shall order the person fo repott to the
county prubation department immediately after sentencing to submit té a DNA specimen collection -
procedure administered by the chief administrative officer of the county probation office. If the person is
incarcerated at the time of sentencing, the person shatl submit to a DNA specimen coliection procedure
administered by the divector of rehabititation and correction or the chief administrative officer of the jail
or gther detention facility in which the person is incarcerafed. The DNA specimen shall be coliected in
accordance with division () of this section.

{C) If the DNA specimen is collected by withdrawing blood from the person or a similarly invasive
procedure, a physician, registered nurse, licensed practical nurse, duly licensed clinicat taboratory
technician, or other qualified medical practitioner shall coltect in a medically approved manner the DNA
specimen required to be callectad pursuant fo division (B) of this section, If the DNA specimen is
coltected by swabbing for buccat cells or a simitarly noninvasive procedure, this section does not require
that the DNA specimed be collected by a qualified medical practitioner of that nature. Mo later than
fifteen days after the date of the collection of the DNA specimen, the head of the arresting law
enforcement agency regarding a DNA specimen taken pursuant fo division (B)(1) of this section, the
director of rehabilitation and correction or the chief administrative officer of the jail, community-based
correctional facility, or other county, multicounty, rmunicipal, municipai-county, or multicounty-municipal

) detentmﬂ fac%lity, in which the person i serving the prison term rnmmunity residential sanction, or

section, the _Chle_&[(]].[llstl‘atij,(lﬁf&e:t of,JpLohatlan,dmrtmeatg.rme,aduJLpﬂ.r_Qle aut.hgﬂ,l.y_
regarding & DNA specimen aken pursuanito diviqiml_(ﬂ)(fﬂfal of this seciion, or. the chief

cmgtﬁ_dmlmstjtug DfﬂCFJi tIJe aal or.oiher dete’_tma_fam |ty_!u wmch the pcr&an is mcarcﬁrated

regarding a DNA specimen taken_pursuant Lo division {B)(5) of this section, whichever is applicable,
shail cause the DNA specimen Lo be forwarded to the bureau of criminal identification and investigation
in accordance with procedures estatdished by the superintendent of the bureau under division (H} of
section 109,573 of the Revised Code. The bureau shall provide the specimen vials, mailing tubes, labels,
postage, and instructions needed for the coliection and forwarding of the DNA specimen fo the bureau.

(l?).?he

DNA specimen
mIIecLLon c%urvjel_torth in. dlvmon {B){1} af this sertlcn__apuhes 10 any. person wbg is eighteen years of
age or older and who is arrested onoor after July 1, 2011, for any felony offense, The DNA specimen
coflection duties set forth in divisions (8){2), (3), {4Ma){4)(b).and (2) of this section apply 1o any
persan who has bean convicted of, is convicted of, has pleaded guitty to, ur pleads guilty to any felony
offense or any of the following misdemeanor offenses:

(1) A misdemeanor violation, an attempt to commit a misdemeanor vielation, or complicity in
committing a misdemeanos viplation of section 2907.04 of the Revised Code;

{2) A misdemeanor viotation of any law thal arose gut of the sarme facts and circumstances and
same act as did a charge against the persen of a vislation of saction 2903.01, 2903.02, 2805.01,

A-11
hitp://www . legislature.state.oh us/bills.cfm?ID=128 SB 77 10/16/2009




Laws, Acts, and Legislation rage v us Lo

2907.02, 2907.03, 2907.04, 2907.05, or 291111 of the Revised Code that previously was
dismissed or amended or as did a charge against the person of a viclation of section 2907.12 of the
Revised Cede as it existed prior to September 3, 1996, that previcusly was dismissed or amended;

(3} A misdemeanor violation of section 2915.23 of the Revised Code that would have been a
violation of sectionn 2905.04 of the Revised Code as it existed prior to July 1, 1996, had it been
committed prior to that date;

(4} A sexually oriented offense or a child-victim oriented offense, both ag defined in section
2950.01 of the Revised Code, that is a misdemeanor, if, in relation to that offense, the offender is a tier
il sex offender/child-victim offender; as defined in section 2950.01 of the Revised Code,

(E} The director of rehabilitation and cerrection may prescribe rules in accordance with Chapter
119, of the Revised Code to collect a DNA specimen, as provided in this section, frem an offender whose
supervision is transferred from another state te this state in accordance with the interstate compact for
adult offender supervision described in section 5149,21 of the Revised Code,

Sac. 2933,81. {A) As used in this section:

(1) "Custodial interrogation"_means any interrcgation invelving a law enforceinent officer's
guestigning that ts reasonabiy likeiy to eligit incriminating responses and_ in which a reasonable person in
the subjact’s posifion would consider self to be in_custody, beginning when a person should haye been
advised of the person’s right to counsei and right to.remain silent and_of the facl that anything the

Miranida yv. Arizonga (1966),.364 11.5. 436, and subsequent decisions, and ending when the questioning
hag compietely finished,

(2} "Detention facility”_hag the same meaning as in section 2821,01 of the Revised Code.

{3) "Electronic_recording” or "electronically_recorded” means an audia_and visual recording ihat is
an authentic, accuraie, unaltered recorql of a custedial interrogation. ’

(43 "Locat carregtional facllity” has the_same meaning as_in_section 2803.13 of the Revised Code.

(5)"Placa of detention” means a.iail, palice or sherff's staticn, holding celi, state corcectional
* institutian, local correctional facility, detention facility, or department of youth services facility.

{8) "Stale correctional institution” has the same meaning as in section 2867.01 of the Reyised
fode.

(Z)."statement’’ means an oral, written, sign language, or neaverhal comraunication.

(B1 All staterments made by a nerson wha is the suspect of & violation of or_possible viglation of
section 290:3.01, 2903.02, 2903.03, 2303.04, 2903.041, 2903.05, ar 2903.04, 2 violation of section
2007.02_or 290703, or an_atiempt to commit_a violation of section 2607.02 of the Revised Code during
a custodial interrogation ina place of detenfion shall be electronically_recorded. ILis presumed that the
statements made by a persen_during the electronic recording of a custodial interrngation are voluntary if
the law enforcement officar follows the proper procedures under this section with regard to the

 eleckronic recarding_of a custodial interrogation. The person making the staternents during the electranic
recording of the custadial interragation has thie burden of proving that the statements made during the
custodial interrogation_were nokvoluntary., There shall be_ne penalty against the law enforcement
agency that employs a_law enforcement officer if the_ law enforcement officer fails to electronically. record
ag required by this division a custodial interrogation.

(CLA failure to electrenically record @ statement as required by this_section shall not provide the
hasis te exclude or suppress the staterment_in any criminal proceeding, delinguent child preceeding, or
other legal proceeding.

(DY) Law enfercement persenne! shali_clearly identify_and catalogue every electronic recording
of & custodial interrogation that is_recorded pursuant_to this section,

{Z)1f a criminal or detinguent child proceeding is brought against a person who was the subjeck
 of agustedial interrogation that was electronically recorded, Jaw enforcement personngl shail preserve
the recording uniit the later ol when_all appeals, post-conviction_relief proceedings, and habeas corpus
proceedings are final and_concludecd or the expiration of the_peried of time within which such appeals
and proceedings must be brought. :

{3) Upon_motion by the defendant in_a_criminal_praceeding or the alleged delinquent child in.a
_ delinguent child_proceeding, the court may grder that & copy of sn alectronic recording_of a custodial
interrogation of the person_be preserved for any perind bevond the expiration of all appeals, post-
conviction relief proceedings, and habeas corpus proceedings.

(4) If.nQ criminat or delinguent chitd proceeding is.bronght against a_person who was the subject
of a custodial interrogation that was electronically recorded purspant to this section,_jaw.enforcemearnt
persoanel shall preserve the retated recording until all anplicable state_and federal statutes of limitations
har prosecution of the persor for any offense_or vielation based on or related to_any_conduct discussed

" in the custodial interrngation, until the person dies, or for a_period of thirty years, whicheyer ocgurs first,
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Sec, 2933.82. (A} As ysed in this section:
(13 a) "Biclogical evidence” means any of the following:
(i) Ihe contents of a sexual assault examination kit;

(i) Any ltem that confains blood, semen; hair, saliva, skin tissug, fingernail scrapings, bone,
badily fluids. or any other identifiabie viclogical material that was callected as part of a gcriminal
investigation or delinqueni child inyestigation and that reasonéibly may he used to incriminate or
exculpate any person for an pffense or delinquent act,

(b} The definition of "biclagical evidence" sef farth in division (A}(1)(a) of this section applies
whether the material in auestion is catalogued separately, such as on a slide or swab or i a test tube,
or js present on other evidence, inctuding, but net limited to, clofhing, Jigatures, bedding or other
househpic material, drinking cups or containers, or cigarettes.

{2) "Biological materlai" has the same meaning as in section 2953.71 of the Revised Code,
(3 "DNAY has the sagme Treaning as in_section 109.573 of the Revised Code.

{4) "Profile” means a_unique identifier of an individual, derived from QNA.

{5} "Prosegutor” has the same meaning as in section 2935.01 of the Revised Code.

{6) "Governmental evidence-refention entity” means all of the following:

(2} Any law enforcement agengy, prosecutor's office, court, public hospjtal, crime_ laboratory, or
other governmental or public entity or individyal within this state that is. charged. wi!;h_the collection,
starage, or retrieval of biological evidence;

(b) Any official or employee of any_entity or individual described in cileQL‘LIA)(Gj(@) of this
section,

{B)(1) Each governmental evidence-retention entity that secures any binlogical evidence in
refation tn_an investigation or prosecusion of a crimingl offense_or delinquent act that is a violation of
section 2903.01, 2902.02, 2903.03, 2903.04, 2903.041, 7903.06, 2907.02, or 2307,03 or_division (A}
(41 or (2) of section 2907.05 of the Revised Cade or of section 2923.02 of the_Revised Code in an
attempt to cemmit a vielation of section 2807.02 of the RBevised Code shall secure the biological
evidence for whichever of the following pericds of lime 15 applicable;

{a) For a vigtation of section 2903.01 or 2903.02 of fhe Revised Code, far the period of tima that
the offensse or.act remaing unselved;

(b} For_a violation_of section 2803.03, 2903.04, 2803.041, 2903.06, 2807 .02, or 2907.03 or of
division {A)}{4) or {(B) of section 2907.G5 of the Revised Code or a violatlon of seciion 2923,02 of the
Revised Code in_an_ attempt to caommit a violation of section 2907.02 of the Revised Code, for a period of
‘thirly years if the offense or act remains unsoived;

(cLILsmy ;Jenso.n_is ccmyjs:teci of or pleads. guilty to the J.Lﬂerz&e,_gg:is adjudicated a_(ielinquent

umolve.ﬂ_uuivn lrwaLon in QQn_DEC'EIQ J_Wi_t_'l that off_ense- o__acj: or sup]ect to;ag!stratuon aLnd ather
duties imposed for that offense or act under Sections 2250.04, 2950.041, 2550.95, and 2950.06 of the
Revised Code or for a period of thirty years, whichever is_earlier, If after the period of thirty years the
person remains incarcerated, then the governmental evidence-retention entity shail secure the biclogical
gvidence until the_persen js released from incarcerafion erdies,

{2} This segtion applies_to evidence_that was in the_possession.af any_governmental evidence-
. retenticn_entity during the investigation and prosecution of a criminal case or delinguent child case
invelying_a vinlation of Section 2903.01, 2903.02,2303.03, 2903.04,_2903.041, 2903.06, 2907.02, or
2907.03 or of division (A)4) or (8} of section 2907.05 of the Revised Code ar a violation of section
2923.02 of the Revised Code in an attemplto coramit.a violation of sectlon 2907.02 of the Revised Code
and that, at the time the persen is convicted of or pleads quiliy to the offense or.is adjudicated a
delinguent child for the delinguent. act, was likely_ta_contain biological material,

(3] A govérmgcﬂta evidem;e retention entity zhat pgssesses__bi,oioqlcal evidence shal} retain Lne

mg.tml,al centamed in_crincluded on the evidence.

(4) Upon written request_by the defendant in a criminal case_or the alieged, delinquent child in a
delinguant child case involving a_viglation of section 2903,01, 2903.02, 2903,03, 2903.04, 2903.041,
290Q3.06, 2907.02, or 2907.03 or of division {A){(4} or (B). of section 2907.05 of the Revised Code_or.a
viclation of section 2923.02 of the Revised Code in an_altempt_to commit a viotation of section 2807.02
of the Revised Code, a governmental evidence-retenlion entity_that possesses biclogicat evidence shall
prapare.an inventory of the biolegical evidence that has been pragerved in connection. with the

A-13
hitp:/fwww legislature state.oh.us/bills.ctm?1D=128 SB 77 10/16/2009




Laws, Acts, and Legislation rage s oL 2>

defendant’s criminal. case or the alleged delinguent child's delinguent child case.

(5) A governmenial evidence-reteniion entity that possesses biolegical evidence that includes
biological material spay destroy the evidence before the axpiration of the applicable perigd of timg
specified in division {(B)(1} of this section if ail of the_following apply:

(&) No other provision of federal or state law reguires the state to preserve the evidence.

{h) The gavernmental evidence-retention entity, by certified mail, refurn receipt requested,
prayides notice of intent to destroy the evidence to all of the following:

{iy Al persans whe remain in custody, incarcerated, in a deparkment of youth services institytion
ar other juvenile facliity, unger a community_centrol sanction, under any order of disposition, on
probation or parcie, under judicial release or supervised release, under post-release contrel, involved in
civi] litigation, or subject to reglstration and other duties impesed for that offense oract under sections
2950,04, 2950,041, 2950.05, and 2950.06 of the Revised Code as5 2 result of a_criminal_conviction,
delinquency adjudication, er commitment related ta tha evidence in question;

division {B}5){L){). of this section if the attorney of record can be located;

. [iiiy The state public defender:

- {iv) The_prosecutor of record in the case that resulied in the custody of the person_in custody in
any circumstance described in division (B)(5){b)(])_of this section;

{v) The attorney gengral.

{£) Na person wha is notified under division {B)(5)(h) of this section dogs either of the following
within one year after the date on_which the person receives the nolice:

{).Files_a motion_for testing of evidence under sections 2953.71 to 295381 or section 2953.82 of
the Revised Cnde;

(i) Subrmits A writren request for_retention_of evidence to the governmental evidence-retention
entity that provided notice of its intent to destroy evidence under division (B)(5)(b) of this sectien.

(6).If, after providing notice_under division (B3(5)(b) of this saction of its intent to destroy
evidence, a governmenkal evidence-retention enfity receives a written reguest fur retention of the
evidence from any person te whom the notice is provided, the governmental evidence-retention antity
shalt rerain. Ihe evidence while the person referred to in division (BY(51){I). of this section remaing_in
custody, incarcerated, in_a department of youth services institution_or other juvenile facility, under a
community conlrot sanction, under any order of disposition, an probation_or parele, under judicial
release oy sypervised release, under post-release control, inveoived in civil titigation, or subject to
registration and other duties imposed for that offense or act_under sactions 2950,04, 2950.041,
2950.05, and 2950.06 of the Revisad Code as a result of a criminal conviction,_deélinquency adjudication,
or commitment related 1o the evidence in_question.

{7) A guvernmenial evidence-retention entity_shall not be required 1o preserye physical evidence
pursvant to this section that s of such a size, bulk, or physical character as to render retention
impracticable. When_retention of physical evidence_that otherwise would be requived to be retained
pursuant o this sectlon is impracticable as described in this division, the govemmental evidence:
retention entity. that otherwise would be required to relain the physical exidence shall remove and
preserve portions of the material evidence lkely to_contain binlagical evidence related to the offgnse, in
a quantity sufficient o permit future DNA testing beforg returning or disposing of that physical evidence.

{£2)(1) The preservatien of biclogical evidence fask force established within_the hureau of criminal
identification_and investigation_ynder section 109.561 of the Revised_Code shall establish a_system
regarding the proper preservation of biological evidence in this siate. Tn eslablishing the systern, the
task force shall do_aliof the following:

{a)_Devise standards regarding the proper collection, retention, and catalaguing of biclogical
evidence for ongping invesligations and prosecutions;

{i) Recommend_practices, protacols,_models, and resources for the cataloguing. and accassibility.
of_preserved hislogical gvidence already in the possession of governmental evidence-retention entities.

(2). In consultation with the preservakion of biplogical evidence task force described in division
{CY{1)_of this section, the_division of criminal justice services of the department, of pupiic safety shatl
administer and conduck training programs for law enfarcement officers and cther relevant smployees
who are_charged with preserving and catatoguing hiological evidence regarding the methods ang
procedures referenced in this section,

Sec. 2933.83. (A) As_used in_this section:

(13 "Adminisirater” means the person conducting a_photo Imeup.or live lingup.
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-{2)"Blind_administrator” ;means the administrator dees not know the identity of the suspect.
*Blind administrator” includes an adrinistrator who conducls a pheto tingeup thraugh the use of a fojder
system-or a substantially simitar system.

(3)."Blinded administrator” means the administrator may know who the suspect is, but does not
know which tinegp memher is being viewed hy the eyewitness. "Blinded administrator’ includes an

adminisirator who congucts a photo lineup through the use of a folder system or @ substantially sirilar
system. |

{4) "Fyewilness" means a_person_who observes another perscn at or near the scene of an
offense, .

(5)_"Eiller" means either a persan gr a phetagraph of a persen_who is not suspected of an offense
and is included in_ap_dentification procedure.

(6L Folder systém™ means a system far condusting a photo Jineup that satisfies al.of the
following: ’

(). The investigating officer uses one "suspect phaiograph® that resembles the description of the
suspected perpetrator of the offense provided py the witness, five "flier photoographs” of persens not

suspect phategraph to unduly stang aut, four "hlank photographs™ thag contain np images of any
person, and ten empty folders,

{b) The investigating officer places one "filler photograph” into one of the empty folders and
nuriibers it as folder 1,

(c}_The administrator places the "suspect photograph” and the other four "filler photographs” into
five other empty folders, shuffics the five folders so_that the adrninistrator is unaware of which folder
contains the "suspect photograph,'_and atmbers the five shuffled folders as folders 2 through 6.

(d) The administrator places the faur "blank photographs” in the four remaining empty folders
and numbers these felders as folders 7 through 10, and these folders serve as "dummy felders.”

{£) The admialstrator provides instrugctions to the witness as o the lineup progcedure and informs

the witnesg that a photograph of the afleged perpgetrator of the offense may or may et be included.in

*  the photographs the witness is about to see and that the administrator does not know which, if any, of
the folders contalng the pholggraph of the alleged perpetrator, The adminisirator, also_shall instrsct the
witness that the adminisirator does not'want Lo view any cf the photegraphs and will not view any of
the phetographs and that Lhe witness may not_show the administrator_any of the phategraphs. The
administrator shall infarm the witpess that if the witness identifies 4 photograph as being the person the
witiess saw the witness shall identify_the photograph only hy tbe number of the photograph's
carresponding folder.

{f)_The administrator hands each of the ken folders 1o the witness individually without |eoking ag
the_photograph.in the folder. Each time Lhe witness has viewed a folder, the witness indicates whather
the photograph is.of the person the witness saw, indicates the degree of the witness' canfidence in this
identification,_and returns the folder and the phetograph it coatains to the administrator.

{9) The_administrator follows the procedures specified in Lhis division for a second viewing if the
witness reguests to view each of the folders a_second time, handing_them teo the witness in_the same
order as during_the_first viewing; the witness is not permitted to have more fhan two viewings of the
foiders; and the administrator preserves the arder of the folders and the photographs they contains ina
facedown position in order to_document the steps specilied in division (AJ(6){I11} of this section. )

(h} The administrater documents and records the results of the procegure described in divisions
{AXB)(a)1o {f) of this_section before the witness views each of the folders a second lime and befare the
adminisirator views. any photograph that the witness identifies as being of the person the witness save.
The docurnentation and record includes the date, time, and_location of the lineup procedure; the name
of the adininistrator; fhe names of all of the_individuals present during the lineup; the number of
photographs shown fo the witness;_copies of each phetogragh shown to the witness;_the arder in which
the folders wera prasented to the witness; the source of each photograph thal was used jin the
procedure;_a statement_of the witngss' confidence in the witness' own words as fo the certainty of the
witness'_identification of the photographs as being of the person the witness saw thatis taken
inmediately_upon the reaction of the witness to viewing the_photograph;_and any_addilionai information
the administrator considers pertinent to the tineup procedure, If the witness views each_of the foiders &
second time, the administrator shall document and record the statement of the witiiess's confidence in
the witness's own words as 1o the certainty, of the withess's identification of a_photograph as being of
the_person the witness saw and dogument_that the identification was made during_a second, viewing of
each of the folders by the witnass,

{i) The adminjstrator shall not say anything to the witness or give any gral or nonverbal cues as
towhether or not the witness identified the "suspect_photograph’ until the adminisirator documents and
records. the results_of the precedure described in divisions (A)(6Xa) to {q) of this section and the photo
lineup_has conciuded.

(7). Mive lineup! means an identification. procedure in which a group of persons. including the
suspacted_perpetrator of an offense and other persens nol suspected_of the offense, is displayed to_an
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eyewitness for the purpose of datermining whether the eyewitness identifies the suspect as the
perpetrator of the offense.

{8) "photo lineup” means an identificatign_procedure in_whigh an array of photographs, including
a photograph_of the suspected perpetrator of an offense and additional shiotparaphs of other persons
not suspected of the offense, is displaved to an eyawitness for the purpnse of determining whether the
eyewitness identifies the suspect_as the perpetrator of the offense.

{9 "Perpetrator” means the person who committed the offense.

{10) "Suspect" means the person helieved hy law enforcement to be the possible perpetrator of
the offense.

{B).Prior to condycting_any live lineup or_pholg lineyp. on or after the effeciive date of this
-section, any law enforcement agency or criminal Justice entity inthis state that conducts live lingups or
photg lineups shall_adopt specific procedures for conducting the lineups. The proceduras, at 4 minimum,
shail impose the following reguiremeants: ‘

{1) Unless impracticahie, a blind or biinded administrator shall conduct the live lineup or photo
lineup..

th ﬂgmmrrator shajlgzu_‘u\trmng the,,r,,egaonfo_that impracticability.

(3} When it is impracticable for either a blind or blinded administrator to conduct the live lineup
- or photo jineup, the admimistrator shall state in writing the reason for that_impracticability.

{4) ThEJmi[Lsi;natnr conducting the lineup shail make a written record that includes atl_of the

(a) Allidentification and nonidentification_resulss abtained during the Yineup, signed hy the
eyewitnesses, including the eyewitnesses’ confidence statements made immediately at the time of the
identification;.

(b). The names of all persons present at the lingup;
{¢) The date and fime of the iineup;
(d} Any eyewitness_ identification of one_or more tillers in the lineup;

(&) The names of the_lineup sembers and.other relevant identifying. information, and the sources
of all phetographs.or persons used in the lineup,

(511 a blind acministrator is conducting the live lineup or the photo lineup, the administratoer
shall inform the witness that the suspect may or may not he in the lingup and that the administrator
does not kpow who the suspact is,

{C) For any_photo lineup or live lineup that js administered an_or after the effective date of this
section,.atl of the following apply:

(1} Evidence of a faillure_to comply with any of the provisions of this section or with any
procedyure for conducting_lineups that has been adopted by a law_enforcement agency or criminal justice
agency pursuant to_division (B).of this section and that conforms to any. provision of divisions (B)(1).to
{5)_of this section shali he considered by tral courts in adjudicating_rotions 1o suppress eyewitness
identification resulting_from or related to the lineun.

{?).Evidence of a failure fo_comply with any of the provisions of this sectien or with any
prosedure for conducting lineups that has been adopled by a law enforcement agency or criminal justice
agency pursuant to divisien (B) of this seclion and that_conforms Lo any provision of divisions (B)(1).to
{5).of this section shali be admissible in support of any. claim of eyewitngss misidentification resulting
[ram or related to the lineup as long_as that evidence otherwise is admissible,

(3) When eyidence of a failure to comply with any of the provisions of this seclion, or with_any
provedure for conducting lineups that has beep adopted by a law enfercement agency or criminal justice
agency pursuant to division {B) of this saction and that conforms te any provision of divisions (8} 1) to
{5).0f this section, is presentad at trial, the jury shall be_instructed that it may consider cradible
evigence of noncompliance in determining the refiability of any eyewltness identification resulting from
or related to the lineup.

Sec. 2953.21. {A)1)(a) Any person who has been convicted of a eriminal ¢ffense or
adjudicated a delinquent child and who claims that there was such a denial or infringement of the
person's rights as to render the judgment void or voidable under the Ohie Canstitutien or the
Constitution of the United States, and any person who has besn convicted of a criminal offense that is a
felany= and who is an imrreteemrd offender for whorn DNA testing that was performed under sections
2953.71 o 2953.81 of the Revised Code or under former section 2953.82 of the Ravised Code and
anatyzed in the context of and upon consideration of atl available admissible evidence related to the
mmmerte™s person’s case as describad in division (D) of section 2953.74 of the Revised Code provided
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results that establish, by clear and convincing evidence, actual innocence of that felony offense
or, if the person was sentenced {0 death, establish, by clear and canvincing evidence, actual innocence
of the aggravating circumnstance or circumstances the person was found guilty of committing and that is
or are the basts of that sentence of death, may file @ petition in the court that imposed sentence, stating
the grounds for refief relied upan, and asking the court to vacate or set aside the ludgment or sentence
or to grant other appropriate relief, The petitioner may fite a supporting afficavit and other documentary
evidence in support of the claim for relief.

{b) As used in division (MY 1)}a) of this section, "actual innocance” means that, had the resuits of
the DNA testing conducted under sections 2953.71 to 7953.81 of the Revised Code or under former
section 2953.82 of the Revised Code been presented at trial, and had those results been analyzed in the
context of and upon considération of ail available admissiple evidence related to the inrrekets persoen's
case as described in division (D) of secticn 2953,74 of the Revised Code, no reasonabie factfinder would
have found the petitioner guilty of the offense of which the petitioner was canvicted, or, if the person
was sentenced to death, no reasonable factfincer would have found the petitioner guiity of the
aggravaling circuimstance or circamstances the petitioner was found guilty of committing and that is or
are Lhe basis of that sentence of death.

(c) As uysed in_divisions_{A)(1)(a).and {b) of this seclion, "former section 2953.82 of the Revised
Code" means section 2953.82 of the Revised Gode as jt existed prior tg_the effective date of this
arnendment. :

(2) Except as otherwise provided in section 2953.23 of the Revised Code, a pefition under
division {A}(1) of this section shali be filed no later than one hungred eighty days after the date on
which the trial transcript is fited in the court of appeals in the direct appeal of the judgment of conviction
or adjudication or, if the direct appeat involves a sentence of death, the date on which the trial franscript
is filed in the supreme court. If no appeal is taken, except as otherwise provided in section 2953.23 of
the Revised Code, the petition shall be tiled no later than ane hundred eighty days after the expiration of
the time for filing the appeal.

{3) In a petition filed under division (A) of this section, a person who has been sentenced to
death ray ask the court to render void cr voidable the judgrent with respect to the conviction of
adgravated murder ov the specification of an aggravating circumstance or the sentence of death.

{4} A petitioner shall state in the ariginal or amended petition fited under division (A} of this
section all grounds for reiief claimed by the pefitioner. Except as provided in section 2953.23 of the
Revised Code, any ground for relief that is not 5o stated in the petition is waived.

{5) If the petiticner in & petition fited under division (A} of this section was convicted of or
pleaded guilty to a felony, the petition may inciude a claim that the petitioner was denied the equal
protection of the iaws in violation of the Ohie Constitation or the United States Constitution bacause the
sentence imposed upon the petiticner far the feiony was part of a consistent pattern of disparity in
sentencing by the judge who imposed the sentence, with regard to the petitioner's race, gender, ethnic
hackground, or religion. If the supreme court adopts a rule requiring a court of common pieas Lo
maintain information with regard to an offender's race, gender, ethnic background, ar religion, the
supporting evidence for the petition shall include, but shall not be limited to, a copy of that type of
information relative to the petitionar's sentence and copies of that type of information relative to
sentences that the same judge imposed upon pther persons.

{B) The clerk of Lthe court in which the petition is filed shall docket the petition and bring 1L
promptiy ta the attention of the court. The clerk of the court in which the petition is filed immediately
shalt forward a copy of the petition to the prosecuting attorney of that county.

(C) The court shall consider a petition that is timely filed under division (A)(2) ef this section
even if a direct appeal of the judgment is pending. Before granting a hearing on a petition filad under
division (A) of this section, the courl shall determine whether there are substantive grounds for relief. In
making such a determinatior, the court shall consider, in addition to the petition, the supporting
affidavits, and the decumentary evidence, all the files and records pertaining to the proceedings against
the petitioner, including, but not Jimited to, the indictment, the court's journal entries, the journalized
recards of the cievk of the court, and the court reporter's transcript. The court reporter's transcript, {f
arderad and certified by the court, shall be raxed as court costs, If Lhe court dismisses the petition, it
shail make and file findings of fact and canclusions of law with respect Lo such dismissal.

{D) Within ten days after the docketing of the petition, or within any further time that the court
may fix for good cause shown, the prosecuting attorney shail respond by answer or metion. Within
wwenty days from the date the issues are raised, either party may mave for summary judgment. The
right to summary judgment shafl appear on the face of the record.

{E} Unless the petition and the files and recards of the case show the petitioner is not entitled to
relief, the court shall proceed to 2 nrompt hearing on the issues even if a direct appea! of the rase 15
pending. If the court notifies the parties that it has found grounds for granting relief, either party may
request an appellate court in which a direct appeal of the judgment is pending to remand the pending
case to the court.

(F) At any time before the answer or motion is fited, the petitioner may amend the petition with

or without leave or prejudice to the proceedings. ‘The petitioner may amend the petition with teave of
court at any time thercafter.
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(G} If the court does not find grounds for granting relief, it shatl maike and file findings of fact
and conclusions of law and shall enter judgment denying relief on the petitien. If no direct appeal of the
case is pending and the court finds grounds for reiief or if a pending divect appeal of the case has been
remanded to the court pursuant 1o a request made pursuant to division (E} of this section and the court
finds grownds for granting relief, it shali make and file findings of fact and coaclusions of law and shall
enter a judgment that vacates and sets aside the judgment in question, and, in the case of a pelitioner
who is a prisoner in custody, shall discharge or resentence the petifioner or grant a new trial as the
court determines appropriate. The court also may inake supplementary orders to the relief granted,
concerning such matters as rearvaignment, retrial, custody, and bail, I the trial court's order granting
the petition is reversed an appeal and if the direct appeal of the case has been remanded from an
appellate court pursuant to a reguest under division (&) of this section, the appellate court reversing the
order granting the petition shali notify the appeliate court in which the direct appeal of the case was
pending at the time of the remand of the reversal and remand of the trial court's order. Upen the
reversal and remand of the trial court's order granting the petition, regariless of whether notice is sent
or received, the direct appeal of the case that was remanded is reinstated,

{H) Upon the filing of a petition pursuant to division {A) of this section by a person sentencad to
death, only the supreme court may stay execution of the sentence of death.

{I}(1) If a parson sentenced to death intends to file a petition under this section, the court shall
appoaint counse! to represent the person upon a finding that the person is indigent and that the person
either accepts the appointment of counsel or is unable to make a competent decision whether to accept
or reject the appointment of counsel. The court may decline 1o appoint counsel for the persen enly upon
a finding, after a hearing if necessary, that the person rejects the appointment of counsel and
understands the legal consequences of thal decision er upen a finding thal the person is not indigent.

(2) The court shail not appoint as counsel under division (1}(1) of this section an attorney wha
represenied the petitioner at trial in the case to which the petition relates unless fhe person and the
attorney expressly request the appointment. The court shail appoint as counsel under division (I)(1) of
this section only an atiorney who is certified under Rule 20 of the Rules of Superintendence for the
Courts of Chio to represent indigent defendants charged with or convicted of an offense for which the
death penalty can be or has been imposed. The ineffectiveness or Incompetence of counsel during
proceedings under this section does not constitute grounds for relief in a preceeding under this section,
in an appeal of any action under this section, or in an application te reopen a direct appeal.

(3} Division (1) of this section does not preclude attorneys who represent the state of Ohio from
invoking the provisions of 28 U.5,C. 154 with respect to capital cases that were pending in federal
nabeas corpus proceedings prior to July 1, 1996, insofar as the petitioners in those cases were
represented in proceedings under this section by one or more counsel appointed by the court under this
section or section 120.06, 120,16, 120.26, or 120.33 of the Revised Cede and thosa appointed counsel
meet the requirements of division (1}{(2) of this section.

() Subject to the appeat of a sentence for a feiony that is authorized by section 2953.08 of Lthe
Revised Code, the remedy set forth in this section is the exclusive remedy by which a person may bring
a coliateral challenge to the vaiidity of a conviction or sentence in a criminal case or to the validity of an
adjudication of a child as a delinquent childd for the commission of an act that would be a criminal
offense if committed by an adult or the validity of a related order of disposition,

Sec. 2953.23. (A) Whether a hearing is or is not held on a petition filed pursuant to section
295321 of the Revised Codg, 2 court may not entertain a petition filed after the expiration of the period
prescribed in division (A} of thal section or a second petition or successive petitions for simitar relief on
behalf of a petitioner unless division {A){(1) or (2) of this section applies:

(1) Both of the foliowing apply:

(&) Either the petitioner shows that the petitioner was unavoidably prevenied from discovery of
the facts upon which the petitioner must rely to present the claim for relief, or, subseguent to the peried
presoribed in division {AY{(2) of section 2953.21 of the Revised Code or to the filing of an eartier pelition,
the United States Supreme Court recognized a new federal or state righl that applies retroactively to
persons in the petitioner's situation, and the petition asserts a claim based on that right. .

(b} The petitioner shows by ciear and convincing evidence that, buf for constitutional error at
trial, no reasonable factfinder would have found the pelitioner guilty of the offense of which the
petitioner was convicted ar, if the claim challenges a sentence of death that, but for constitutional error
at the sentencing hearing, no reasonabie factfinder would have found the petitioner eiigible for the death
sentence,

(2) The petiticner was convicted of a feleny, the petitioner is an inreete offender for whom DNA
testing was performed under sections 2953.71 o 2953.81 of the Revised Code or under former section
2953.82 of the Revised Code and analyzed in the context of and upon consideration of ail available
admissible evidence related to the inmate's case as described in division {D) of section 2953.74 of the
Revised Code, and the resulis of the DMA testing establish, by clear and convincing evidence, actual
inmocence of that feiony offense or, if the person was senlenced to death, establish, by dear and
convincing evidence, actual innocence of the aggravating circumstance or circumstances the person was
found guilty of cosninitting and that is or are the basis of that sentence of death,

fis used in this division, "actual innocence” has the same meaning as in division {A){1}{b} of
section 2953.21 of the Revised Code, and "former section 2953,82 of Lthe Revised Code" has the same
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meaning as in division (A 13{c).of section 2953.21 of the Revised Code.

(B} An order awarding or denying retief sought in a petition filed pursuant to section 2553.21 of
the Revised Code is a final judgment and may he appealed pursuant Lo Chapter 2953, of the Revised
Code,

Sec, 2953.56. (A)_Ac,nu_ru;hat.gm;e,rs_a,iudgment that vacales and_sets asida the conviction.of a
RErson. necause of DNA testing that was perfarmed_under sectinns 29 53,71 o ?953.81 of the Revised
Code or under section 2953.82 of the Revised Cede shall issue ninety days afrer the court vacates and

sets aside the conviction an order directing Lhat_a_il_oiﬂr,iaLrgco:MEWMng_t_Q.Lhe. case involving the
vacated conviction be sealed _and that the progeedings in the Case shall be deemed not Lo flave occl rred.

{B) As used in sections. 2053.56 to 2953.59 of the Ravised Code, “official records” has the same
meaning_as in section 2353.51 of the Revised Code, e o
Sec, 2953,57,. (A) The court shall send notise of an order to seal | official records issued
.pmsu.gmm.s.gcxion.z_QEzS.S.ﬁ_Qt the Revised Code 1o any. public office or agency that, the cowrt knows Or
. has reason to befieve may. have any recard of the case, whether or noLiLls an official_record, that.is the

suhject of the order. The notice shali be sent by certified mail,_return receipt requested,

{B) A..gctsén..w}mm.gfﬂc%a!Le,cprc%s_néva been seajed pursuant to an grder.issued pursugnt to
seckion 2053.56 of the Revised Code may present a copy of that erder and & writfen reguest {o comply
with it,_to a public office or agency that has a record of the case that s the subject of the grder,

{C} An_order to seal official records issued pursuant to,_sertion ?953.56 of the Revised Code
applies to_every puplic office or_agency that has s recerd of the case that is the_subieck of the arder,
regardless of whether i receives a copy of the ordet to_seal the official records pursuant to division {A)
or (8) of this secticn.

(D) Upan recelving_a_copy_of an gider toseal cfficial recards pursuant to division (A) or (B} of
this section or upon othenwise becoming. aware of an applicable arder to seal official records issuad
nursuaﬂt,tq_se;tion_zSSB._i@f the Revised Code, a puplic office or agency shall comphy with the order
and, if applicable, with the provisions of section 2.9_5,1.,58...9_r1jha._B,!eﬂse.d_,(;ode_.._excem;mat it may
maintain a record o the case that is the_subject of the ord ar if the record is maintained for the_purpose
o.f__coxnni!i_ngjtat.'t_sucal.._d_ata,,or.mfjnd._dggs ot contain any_referahce to the person who is the subject of

the case ang the orger.

- A public office or agency alsg may_maintain an_index ..QLsgalgdpfficiﬂI,Iedes‘,in._aiormjimiia_r_
to that for sealed records of conviction as set forth in_division (F) of section 2953, 37_of the Revised
Code, access.to which may not he afforded to any person other than the persen who has custody of the
sealed official records. The sealed official regords o which_such.an index pertains shal| not be available
{0 any. pgrsgﬂ,_gxcmuhat_thg official records of & case that nave been sealed may be made available to
the following persans for the foliowing QUTDNSes:

(1170 the person wWho is the subject of the records upon written_ppplication, and to any_other
nm'so.a_name_d.__mthe_agp!ica_t_lqn, for_any_DUrPosSe;

(2) To a law gnforcement officer who waz invelved in the casg, for usein the officer's defense of
a_civil action arising out of the officer's involvement in that_case.

Sec, 2053.58. (A) Exceptas. otherwise provided in_ Chapter 2950. of the Revised Code, upon
the issuance of an order bv...jz_cour_t_uuder...sestioa_2953,_5_¢of the Revised Code directing that all pfficial
records pertainngte 8. case. be sealed and that the proceedings in_the case be deemed not.io have
geourred: .

(13 Fvery law enforcement officer possessing records or_reporks, pertaining to the case that are
the officer's specific investigatory. work_product and that are_excepred from the. definition_of "officiat
records"_contained in_section_2953.51 of the Revised ‘Cade shallimmediately_deliver the records angd
reports to the officer’s empioying law enforcerment agency. Excent as provided in division {(AX.3) of this
se;:tlon‘_ﬁoju.ct;_oﬁtcer_shali..&r}uwing_lv,re!.easg digseminale, or_otherygi_&e,m.a}gr;tha_:acor.dﬁ,and LEperts
or aﬂan¥am]§t,ion_caﬂta.i11cd in_them availabla La, or_discuss_any.informatien rantained in them with,
any person naf employed by_the officer's employing law enforcement agency.

(2) Every law enforcerment agency that posSesses records ar reports pertaining to. the case that
are Lts,speciﬂginvegﬂgatmywon&gmd.u.c_t and_that are excepted fram the_dafinition of “official reco rds”
contained 0 section 2953.51 of the Revised_Code, or that are the _specific Investigatory. wark product of
a law_enforcement officer. it employs and_that were delivered_to It under division {A)( 10l this section
shall, except as_provided in division_{A)(3).0f this section, close the records and reporls to_all persons
who_are not_directly employed by the law enforcerment agency _and_sh all,_gxcent_as provided in division
(A1(3) of this section, Ireat the records angd reporks, in te Lion to all persons other than those who are
directly_ emptoyed by, the_law enforcement agerncy, as if_they_did not exist_and had never existed. Except
ag provided in division_(A){3)_of this section, nO DErsHn who is.employed by the law enforcament agency.
shafl knowingly. release, disseminale, or_otherwise make the_records and reports io_the pessession of the
employing law enforcement agency.ar.any information contained In thern available t, or discuss any
information. contained in them with,_any._person_nat employed by the employing. jaw enforcement
agency. .

{318 law enforcement_agency, that possesses records or_repoerts pertaining ro.the case that_are
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its apecific_investigatory work preduct and that are excepted from the definition of "official
records” containgd in division (D) of section 2953.51 of the Revised Code, or that are the specific
investigatory work product of a law epforcement officer it employs and thal were delivered to it under
division {A}(1} of this section may permit another law enforcement agency te_use the records or rgports
in_the_investigation of another offense, if ihe facks incident fo the offense being invastigated by the
other law enforcement agency and the facts incident to an offense that is the subject of the case are
reasonably similar and if ail references to the name or identifying information of the person whose
records were sealed are redacted from the recards or reports, The agency that provides the records and
reporis may not provide the other agengy with the name of the person who ig the subject of the Case
the records of which were sealed,

(B)_Wh_oever vigkates division (A)(1}, (2), or (3) of this section is guilty of divulging confidential
informiation, a misdemeancr of_the fourth degree.

Sec. 2953.59. (A) In any application for employment, license, or any pther right or privilege,
any appearance asa witness, or any other inquiry, a person may. ot be guestioned with respect to any
record that has heen sealed pursuant to section 2953.56 of the Revised Code, If an inquiry is made in
violation of this. sectiog, the person whose official record was sealed may respond as If the arrest
underlying the case to which the sealed official records pertain and all ofher proceedings.in that cage did
not occur, and the person whose official record was sealed shall not be subject to any adverse action
because of tha arrest, the praoceedings, or Lig person’s response,

{B) An officer or employee of the state or any of its pelilical subdivisions who knowingty releases,
dissgminales, of makes available for any purpose. wvolving empioyment, bonding, licensing, o
education to any_person or to any department, agency, or other instrumentality of the state, or ot any of
its paliticatl subdivisions, any information or ofher Gata concerning_any arrest, cemplaipt, indiciment,
information, trial, adiudication, of correctional supervisian, the records of which have been sealed
pursyant te section 2953.56 of fhe Revised Coge, is guitty of divulging confidential information, a
misdemeanar, of the fourth degree.

Sec. 2953.71. As used in sections 2953.71 to 2953.83 of the Revised Code:

(A) "Application” or "application for DNA testing” means a request through postcanvxctlon relief
for the state to do DNA testing on biclogical material from whisireverof the

. e case in which the imrate offender was convicted of the offense for which the inrnate is an
eligibie mmrate offender and is requesting the DNA testing under sections 2953.71 to 2953.81 of the
Revised Codery

. ek . . . FF " . .

(B) "Biological material" means any product of a human hocly' containing DNA,

{C) "Chain of custody” means a record or other evidence that tracks a subject sampie of
biological materiat from the ime the biological material was first obtained until the time it currently
exists in its place of storage and, in relation to a DNA sample, a record or other evidence that tracks the
DNA sample from the time it was first obtained until it currently exists in its place of storage. For
purposes of Lthis division, examples of when biclogical material or a.DNA sample is first obtained include,
hut are not limited to, obtaining the material or sampie at the scene of a crime, from a victim, from an
mmate offender, or in any ather manner or time as is appropriate in the facls and circumsiances
present.

{D) "Cusiodial agency” means the group or entity that has the responsibility to maintain
piological material in guestion.

(E) "Custedian” means the person who is the primary representative of a custodial agency.

(F) "Eligible #vmate offender” means an imete offender who is eligible under divisian (C) of
saction 2953.72 of the Revised Code to request DNA testing to be conducted under sactions 2953.71 o
2953.81 of the Revised Code,

.. (B) "Exclusion" or "exclusion result" means a result of DNA testing that scienfificaily preciudes or
forecloses the subject immete offender as a contributor of biclogical material recovered from the crime
scene or victim in question, in relation to the offense for which the tnmate offander is an eligible trevate
offender and for which the sentence of death or prison term was imposed upon the mrate-orregarditmg

? . - . 7 .. T 7 t H
trrimuestfor B test; g At 5eF:: oS 53, E2oft “’ evised VEcde rretationtotheoftensefo
opon-tive-imrare offender.

(H) "Extracting personne!" means medically approved personnel who are empicyed to physically

obtain an inmete offender’s DNA specimen for purposes of DNA testing under sections 253,71 to
2953.81 wrsection2953:82 of the Revised Code,

(1) "inclusion” or “inclusion result” means a result of DNA testing that scientificaliy cannot
axclude, ar that holds accountable, the subject immate offender as a contributor of bialegical material

recovered from the crime scene or victim in question, in relation to the offense for which the mrmrate
offender is an eligibie rmete offender and for which the sentence of death or prison term was imposed
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(2% "Inconciusive” or "inconclusive result" means a resuit of DNA testing that is rendered when a
scientifically appropriate and definitive DNA analysis or result, ar both, cannat be determined.

(i) “nmmre Offender” means srimmotéra-prisar a criminal offender who was sentenced by a
court, or by a jury and a court, of this state,

{L) "Outcorme determinaiive” means that had the results of DNA testing of the subject ke
offender been presented at the trial of the sublect iremede offender requesting TNA testing and been
found relevant and admissibie with respect to the fetony offense for which the inmete offenﬁer is an
ehglble it Q?fender and is requestlng the DNA tasling orferwhicitireinraate §

. and had those results been analyzed in the context
of and upen censideration of ail available admissible evidence reiatad to the inmete's offender's case as
described in division (D) of section 2953.74 of the Revised Code, there is & strong prebability that no
reasonable factfinder weould have found the fmmate offender guilty of that offense or, if the nmete
affender was sentenced to death relative to that offense, would have found the mrete offender guilty of
the aggravating circumstance or circumstances the rreee offender was found guilty of committing 2nd
that is or are the basis of Lthat sentence of death.

(M) “Parent sample” means the biological material first cbtained frum a cnme scene or a vmt;m
of an offense for which an tremmabe Offender is an eligible 1
EitA~pestinmrimder-seetior-295 o iR-of-treReviest-Eade offender, and from which a sample will be
presantly taken to do a DNA comparisan Lo the DNA of the subject e offender under seciicns
2953.71 to 2953.81 preectiorr?85582 of the Revised Code.

{N) "Prison” tres and_"community control sanction” have the same meamimg MLanings as in
saction 29729.01 of the Revised Cede.

{0) "Prosecuting attorney™ means the prosacuting attemey whe, or whose office, prosecuted the
case in which the subject inmete offender was canvicted of the offense for which the mmiete offender is
an eligible ke affender and is requesting the DNA testing eforwhich-tre-retesrenrresting-tire
BRA-teatimg-trrter-seetiomT 2853 A7 of-te-feviset-Code,

(P} "Prosecuting authorily” means the prosecuting attorney or the attorney general.

(Q) "Reascnable diligence” means a degree of diligence that is comparable to the diligence a
reasonrable persor would emaloy in searching for information regarding an important matter in the
person's own life.

(R} "Testing autharity” means a laboratory at which DNA testing wili be conducted under sections
2053.71 to 2953, 81 orsectiorr 295382 of the Revised Code.

(8) "Parale” and "pest-ralease contrpl® have the sams Meanings as in section 2967,01 of the
Revised Code.

{1 "Sexually oriented offense” and_"child-victim oriented offense” have the same_meanings as_in
saction 2920.01 of the Revised Code,

{U) "Definitive DMA test® maans a DNA test that clearly establishes_that bigicgical material from
the perpetrator of the crime was recovered from the crime scene_and also clearly estabiishes whether or
nol the biclogical material is that of the eligiple inmate, A prior DNA tast s nol cefinilive if the eligible
inmate proves by a preponderance of the avidence thai_bacause of advances in DNA technology there.is
a_possibility of discovering new biological material from the perpetrator that the prior DNA test may
nave failed to discaver. Prior testing may have been a prior "definitive RMNA test" as fo some biclogical
evitlence hut may not have been a prior "definitive DNA test” as to other biological evidence.

Sec. 2953.72. (A) Any eiigible imrrake offender who wishes to request DNA testing under
sections 2953.71 to 2953,81 of the Revisad Code shall submit an application far the testing to the court
of cammon pleas specified in section 2953.73 of the Revised Code, on a form prescribed by the attorney
general for this purpose. The eligible #mete offender shall submit the application in accordance with the
procedures set forth in section 2953.73 of the Revised Code, The eligible #rrate offender shall specify
on the applicaticn the offense or offenses-for which the #emyate offender is an eligible #rmete offender
and is requesting the DNA testing. Along with the application, the eligible imrrate offender shall submit
an acknowledament that s on a form prescribed by the attorney general for this purpose and that is
signed by the immare offender. The acknowledgment shali set forth all of the following:

{1) Thatl sections 2953.71 to 2953.81 of the Revised Code contemplate applications for DNA
testing of an eligible ieetes offender at a stage of a prosecution or case after the inrmate offender has
heen sentenced toa-prisorternmti-esentenee-of-deathr, that any exclusion or inclusion result of DNA
testing rendered pursuant to those sections may be used by a party in any proceeding as described In
section 2953.81 of the Revised Code, and that all requests for any DNA testing made at trial will
continue to be handled by the prosecuting attorney in the case;

{2) That the process of conducting postconviction DNA testing for an etigible mrate offender
under sections 2953.71 to 2953.81 of the Revised Code begins when the fmete offender submits an
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apphication under section 2953.73 of the Revised Code and the acknowledgment described in this
section;

(3) That the aligible e offender must submit the application and acknowtedgment to the
court of common pleas that heard the case in which the jseneke offender was convicted of the offense for
which the et offender is an eligible offender and is requesting the DNA testing;

{4} That the state has estahiished a set of criteria set forth in section 2953.74 of the Revised
Code by which efigible irrete offender applications for DNA testing will be screened and that a judge of
a court of common.pleas upon receipt of a properly filed application and accompanying acknowledgment
wiil appty those criteria to determine whether to accept or reject the application;

{5) That the results of DNA testing conducted under sections 2953.71 to 2953.81 of the Revised
Code wiil be provided as described in section 2953.81 of the Revised Code to ali parties in the
postconviction proceadings and wili be reperted to various courts;

(6) That, if DNA testing is conducted with respect {0 an irerate offender under sections 2953.71
+0 2053.81 of the Revised Code, the state will not offer the trrete offender & retest if an inclusion result
is achieved relative to the testing and that, if the state were to offer a retest after an inclusion result,
the policy would create an atmesphere in which endless testing coutd occur and in whu:h postconviction
proceedings could be stalled for many years;

(7) That, if the court rejects an eligible inmake's offender's application for DNA testing hecause
the irmsate offender does not satisfy the acceptance criteria descyibed in division (A}(4) of this section,
the court wiil not accept or consider subsequent applications;

(8) That the acknowledgment memorializes the provisions of sections 2953,71 to 2953.81 of the
Revised Code with respect to the application of pestconviction DMNA testing to imremtes offenders, that
those provisions do not give any imete offender any additional constitutional right that the irmate
offender did not alteady have, that the court has no duty or obligation to provide postconviction DNA
testing to imrmates gffenders, that the court of common pleas has the sole discretion subject 10 an appeal
as described in this division to determing whether an fmate offender is an eligible tmrmbe offender and
whether an efigible mrrmetets offender's application for DMA testing satisfies the acceptance criteria
described in division (A)(4) of this section and whether the application should be accepted or rejected,
that if the court of common pleas rejects an eligible inrmbets offender’s application, the inmete offender
may seek leave of the supreme court to appea! the rejection to that court if the freeate offender was
sentenced to death for the offense for which the mete offender is requesting the DNA testing and, if
the e offender was not sentenced to death for that offense, may appeal the rejection tothe court
bf appeals, and that no determination otherwise made by the court of common pleas In the exercise of
its discretion regarding the eligibility of an imymte gffender or regarding postconviction DNA testing
under thosa provisions is reviewable by or appealable to any court;

{9) That the manner in which sections 2953.71 to 2953.81 of the Revised Code with respect to
the offering of postconviction DNA testing to mmmtes offenders are carried out does not confer any
canstitutianal right upon any iete offender, that the state has established guidelines and procedures
relative to those provisions to ensure that they are carried out with both justice and efficiency in mind,
and that an immete offender who participates in any phase of the mechanism contained in those
provistons, including, but not kmited to, applying for DNA testing and being rejected, having an
application for DNA testing accepted and not receiving the tast, or having DNA testing conducted and
receiving unfavorable results, does nat gain as a resuit of the participation any constitutional right Lo
chalienge, or, except as pravided In division (AX8) of this section, any right to any review or appeat of,
the manner in which those provisions are carried out;

{10) That the most basic aspect of sections 2953.71 to 2953.81 of the Revised Code is that, in
order for DNA tesling to occur, there must be an miraee offender sample against which other evidence
may be cornpared, that, if an eligibie rmrates offender's application is accepted but the e offender
subsaquently refuses 1o submit to the collection of the sampie of biological material from the irrrete
offender or hinders the state from obtaining a sample of biological material from the fmrate offender,
the goal of those provisions wilt be frustrated, and that an mmate's offender's refusal or hindrance shall
cause the court to rescind its prier acceptance of the application for DNA testing for the tmate offender
and deny the appticationy

(B} The attorney general shall prescribe a form to be used to make an application for DNA testing
under division {A) of this section and section 2953.73 of the Revised Code and a form to be used to
provide the acknawledgment described in division {A) of this section. The forms shall include all
information described in division (&) of this section, spaces for an imrmste affender to insert alt
information necessary to complete the forms, including, but not limited to, specifying the offense or
offensesg for whu:h the mmtzte nffgns:ler is an elagnhle e offenc%u and is requesting rhe DNA tasting

ey , and
any other mformdtmn or material the attorney genera deLermmes is necesgsary or rPievanL %H‘cmm-e
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- The attornay general shail
distribube copies of the prescribed forms to the department of rehabilitation and correction, the
department shall ensure that each prisen in which immates offenders are housed has a supply of copies
of the forms, and the department shall ansure that copies of the forms are provided free of charge to
any immate offender whe requests tham.

{CH1) An fmraete offender is eligible to request DNA testing to be conducted under sections
2953,71 to 7953.81 of the Revised Code only if all of the foliowing apply:

{a) The offense for which the fremete offender claims to be an eligible jrrnake offender is a felomy,
and the frmaee offender was convicted by a judge or jury of that offense,

{ln) One of the following appligs:

. (1}, The trmate offender was sentenced to a prison term or sentence of death for the felony
described in division {C)(1)(a) of this section, and the_ offender is in prison serving that prisan term or
under that sentence of death, has been paroled or is on prohation regarding thal felony, is under post-
release control regarding that felony, or has been released from that prison term and is under a
cemmunity confrgl sangtion regardiag that felony,

in_division ,L}Ll)(J.Qf thlﬁ,s_t’_'CUOﬂ,_bUt_ was sentenced Loj..commumti Qontrgijanttmn for_Lhat fe_amf
and is undar that_ community contrel sapciion,

ms)_Thg_Eﬂonm_des.crib_es:Ll_n division (C){1}a) of this section was a sexuaily arientad offense or
child-victim griented offense, and the offender has a duty To comply with sections 2950.04,_2230.041,
2950.05, and 2950.06 _of the Revised Code rejative to that felony.

{2) An inmate offender is not an eligible fmrete offender under division {C){1) of this section
regarding any offense to which the rate offender pk_aacled guilty or no contest,

(3 Ap_offender is notan eligible offender under division (C}(1) of this section regarding any
offense if the offender dies_prior ta submitling_an appiication for DNA testing.related to that offense
under. s&ﬂian_?&h}?»l&ﬁ the Revised Code.

Sec. 2953.73. (A) An eligible inrimbe offender who wishes to request DNA testing to be
conducted under sections 2953.71 to 2953.81 of the Revised Code shall submit an application for DNA
testing on a form prescribed by the altorney general for this purpose and shalt submit the form 1o the
court of common pleas that sentenced the frate offender for the offense for which the inrmete offender
is an eligible inmate offender and is requesting DNA testing.

(B) If an eligible fmwete pffender submits an application for DVA testing under division (A} of this
section, upon the submission of the applcation, all of the following apply:

(1) The eligible ivmete offender shall serve & copy of the application on the prosecuting attorney
and the attorney general. ’

{2) The apptication shall be assigned w the judge of that court of common pleas who was the
trial judge in the case in which the eligible mrrate difender was convicted of the offense for which the
remte offender is requesting DNA testing, or, if that judge no longer is a judge of that court, it shali be
assigned according to court rules. The judge to whom the appiication is assigned shall decide the
application, The application shall become part of the file in the case.

(C) if an eligibie fmate offender submils an application for DNA testing under division {A) of this
section, regardless of whether the fmmeate offender has commenced any federal haheas corpus
proceeding relative ta the case in which the irreste pffender was convicted of the offense for which the
freete Difender is an eligible mrate offender and is requesting DNA testing, any response to the
application by the prosecuting attorney or the attorney general shall be filed not later than forty-live
days after the date on which the eligible mmete offender submits the application. The prosecuting
attorney or the atiorney general, ar hoth, may, but are not reguired to, file a respense to the
applicatien. If the prosecuting attorney or ihe attormney general files a response under this division, the
prosecuting attorney or attorney general, whoever filed the response, shall serve a copy of the response
an the eligihie frmete offender.

(D) If an eligible mmeate offender submits an application for DNA testing under division (A) of this
seclion, the court shall make the determination as to whether the application shouid be accepted or
rejected. The court shall expedite its review of the application. The court shali.make the determination
in sccordance with the criteria and procedures set forth in sections 2953.74 to 953,81 of the Revised
Code and, in making the determination, shall consider the application, the supporting alfidavits, and the
docurnentary evidence and, in addition to thase materials, shall consider all the files and records
pertaining to the proceedings against the applicant, including, but not limited to, the indictment, the
court's iournal entries, the journalized records of the clerk of the court, and the court reporter's
transcript and all responses to the application filed under divisicn {C}) of this section by a prosecuting
attorney or the attorney general, unless the application and the files and records show the appiicant is
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not eptitled to DNA testing, in which case the application may be denied. The court is not
required to conduct an avidentiary hearing in conducting its review of, and in making its determination
as to whether to accept or reject, the application. Upon making its determination, the court shall enier a
judgment and order that either accepis or rejects the application and that includes within the judgment
and order the reasons for the acceptance or rejection as applied to the criteria and procedures set forth
in secticns 2953.71 to 2953.81 of the Revised Code, The court shall send a copy of the judgment and
order to the eligible imrrete offender who Rled it, the prosecuting attorney, and the attorney general,

(EY A judgment and order of a court enterad under division (D} of this saction is appealable onty
as provided in this division. If an eligible trerete offender submits an application for DNA testing under
section 2953.73 of the Revised Code and the coust of common pleas rejects the application under
division (D) of this sedion, one of the following applies:

(1) 1§ the immmte offender was sentenced to death for the offense for which the dmmeate offender
ciaims to be an eligible #reste offender and is requesting DNA testing, the mmete offender may seek
leave of the supreme court to appeal the rejection to the supreme court, Courts of appeals do not have
jurisdiction to review any rejection if the immmbe offender was sentenced to death for the offense for
which the frmmete offender claims Lo be an eligible wmrate offender and is requesting DNA testing.

(2} If the troeebe offerder was not sentenced to death for the offense for which the trresete
offerider ciaims to be an eligible imete offender and s requesting DA testing, the rejection is a final
appealabie arder, and the tremte offender may appeat it to the court of appeals of the district in which is

* located that court of common pieas.

(F} Motwithstanding any provision of law regarding fees and costs, no filing fee shail be required
of, and no court costs shall be assessed against, an eligibte offender who is indigent and who submits an
application under this section.

(G} If a court rejects an eligibie wrare's offender’s application for DNA Testing under division (D}
of this section, unless the rejection is everturned on appeal, no court shall require the state to
administer a DNA test under sections 2953.71 to 2953.81 of the Revised Code on the eiigibie rmete
offender.

Sec. 2953.74. {A) If an eligible mmrete offender submits an application for DNA testing under
section 2953.73 of the Revised Code and a prior definitive DNA test has been conducted regarding the
same hictogical evidence that the tmmate offender seeks to have tested, the court shali reject the -
mate’s affender’s appiication, If an eligible wrate affender fiies an application for DNA testing and a
priot inconclusive DNA test has been conducted regarding the same biotogical evidence that the imrete
offenger seeks to have tested, the court shall review the application and has the discretion, on a case-
hy-case basis, to either accept or reject the application, The court may direct a testing authority to
provide the court with information that the court may use in determining whether prior DNA test results
were definitive-or inconclusive and whether to accepl or reject an application in retation to which there
were prior inconciusive DNA test resuits,

(B) If an eligible mmete offender submits an application for DNA testing under section 2953.73 of
the Revised Code, the court may accept the application only if one of the following applies:

(1) The mrmmete offender did not have a DNA test taken at the trial stage in the case in which the
mremte offender was convicted of the offense for wiiich the tmmte offender is an eligible imrete offender
and is requesting the DNA testing regarding the same biological evidence that the irmmete offender seeks

‘to have tested, the #rmete offender shows that DNA exclusion when analyzed in the context of and upon
consideration of all avaiiable admissible evidence refated o the subjact immetsts offender’s case as
described in division {D) of this section weuld have been outcome determinative at that trial stage in
that case, and, at the time of the trial stage in that case, DNA testing was not generally accepted, the
results of DNA testing were not generatly admigsible in evidence, or DNA testing was not yet available,

(2} The irrmmte gifender had & DNA test taken at the trial stage in the case in which the mrmate
offender was canvicted of the offensa for which the temmte offender is an eligible tmeate offender and is
requesting the DNA testing regarding the same biclogical evidence that the iremate offender seeks to
have tested, the test was not a prior definitive DNA test that is subject to division {A) of this section,
and the fmete offender shows that DNA exclusion when analyzed in the context of and upon
consideration of all available admissible evidence related to the subject fmmares offender’s case as
described in division (D) of this section would have been outcome determinative at the trial stage in that
case.

(C) If an eligible inmeate offender submits an application for DNA testing under section 2953.73 of
the Revised Code, the court may accept the application only if alt of the follawing appiy:

(1) The court determines pursuant ta section 2953.75 of the Revised Code that biotogical
materiai was collected from the crifie scene or the victm of the offense for which the fmymte offepder is
an eligible tmmerte offender and is requesting the DNA testing and that the parent sampie of that
biological material against which a sample fram the ete pffender can be compared still exists at that
point in time.

{2} The testing autharity determines ali of the foliowing pursuant to section 2953.76 of the

revised Code regarding the parent sample of the biological materia! described in Civision (C}(1) of this
section:
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(a) The parant sample of the biofegical material so collected contains scientifically sufficient
material to exiract a test sample.

{b) The parent sample of the biolegical material so collected is not so minute or fragile as to risk
destruction of the parent sample by the extraction described in division {C)2){a) of this section;
provided that the court may determine in its discretion, on a case-by-case hasis, that, even if the parent
sample of the biclogical material so collected is so minute or fragile as to risk destruction of the parent
sampie by the extraction, the application should not be rejecied solely on the basis of that risk.

(c) The parent sample of the biological material so collected has not degraded or bean
contaminated to the exient that it has become scientifically unsuitable for testing, and the parent
sample otherwise has been greserved, and remains, in a condition that is scientifically suitable for
testing, :

(3} The court determines that, at the trial stage in the case in which the inmete offender was
convicted of the offense for which the immats offender is an eligible rrate offender and is requesting
the DNA testing, the identity of the person who commitied the offense was an issue,

{4) The court determines that one or more of the defense theories asseried by the imwmske
cifender at the trial stage In the case described in division {£){(3) of this section or In a retrizt of that
case in a court of this state was of such a nature that, if DNA testing is conducted and an exclusion
resuit is obtained, the exclusion resuil will be cutcome determinative.

{3) The court determines that, if DNA festing is conducted and an exclusion result is obtained,
the results of the testing will be cutcome determinative regarding that ek offendar.

(6} The coust determines pursuant to section 2953.76 of the Revised Code from the chain of
custody of the parent sample of the bislogical material to be tested and of any test sample extracted
from the parent sample, and from the totality of circumstances involvad, that the parent samgle and the
extracted test sample are the same sampie as collected and that there is ne reason to believe that they
have been out of state custody or have been tampered with or contaminated since they were collected.

(D) If an efigible irmeee offender subiits an appiication for DNA testing under section 2953.73 af
the Revised Code, the court, in determining whether the "outcome determinative” criterion described in
divisions (B){1} and {2) of this section has been satisfied, shall consider all available admissible evidence
refated to the subject #mreatels affender’s case.

{EYIf an eligible mtmate offender submits an apphication for DNA testing under section 2953.73 of
the Revised Code and the court accepts the application, the eligible mimete offender may request the
court to order, or the court on its own initiative may crder, the hureau of criminal identification ang
investigation to compare the results of DNA testing of biclagica) material from an unidentified person
alher than the fmete offender that was obtained from the crime scene or from a victim of the offense
for which the trmmete offender has been approved for DNA testing to the combined DNA index system
maintained by the federal bureau of investigation,

if the buveau, upon comparing the test results to the combined DNA jndex system, determines
the jdentity of the person who is the contributor of the hiclogical material, the bureau shall provide that
infarmation to the court that accepted the application, the tmrete offender, and the prosecuting
attorney, The imrabe offender or the state may use the information for any lawful purpose,

If the bureaw, upon comparing the test results to the combinad ONA index system, is unable ta
determine the identity of the person who is the contributar of the biological material, the bureau may
compare the test results to other previously obtained and acceptable DNA test results of any person
whose {dentity is kaown ather than the eligible #mete offender. If the bureau, upon comparing the test
results Lo the DMA test resulls of any person whose identity is known, datermings that the person whose
identity is known is the contributor of the biolngical material, the buresu shall provide that inforrmation
to the court that sccepted the apptication, the tmmte offender, and the prosecuting attorney. The
mreate offender or the state may use the information for any lawful purpose.

Sec. 2953.75. (A} If an eligible mrvste offender submits an application for DNA testing under
section 2953.73 of the Revised Code, the court shail require the prosecuting attorney Lo use reasonable
diligence to determine whether hipiogical material was collected from the crime sceng or victim of the
offense far which the tnerete offender is an eligible immmte offender anid is requesting the DMA testing
ayainst which a sampie from the frrrate offender can be compared and whether the parent sample of
that biological material still exists at that point in time, {5 using reasonable diligence tp make those
determinations, the prosecuting attorney shall rely upon alt relevant sources, Inciuding, but niot: limited
ta, ait of the following:

(1} All prasecuting autharities in the case in which the mmete gffander was convicted of the
affense for which the fmeate offender is an eligible frrete offender and is requesting the RNA testing
and in the appeals of, and postconviction proceedings velated to, that case;

(2] All faw enforcement authorities involved in the investigation of the offense for which the
et offender is an eligible offender and is requesting the DNA testing,;

(3) Al custodial agencies involved at any time with the biological material in question;

(4) The custodian of ali custedial agencies described in divigion {A){3) of this section;
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{5) alt arime {aborataries invoived at any tims with the biological material in question:
{5) All other reasonable sources,

(B} The prosecuting attorney shall prepare a repart that contains the prosecuting atterney's
determinations made under division {A) of this section ang shall file @ copy of the report with the court
and provide a copy to the aligible et offender and the attorney general.

Sec. 2953.76. If an efigible rrambe offender submits an application for DMA testing under
sectioh 2553.73 of the Revised Code, the court shall require the prosecuting attorney to consult with the
testing authority and to prepare findings regarding the guantity and guality of the parent sample of the
biological material collected frem the crime scene or victim of the offense for which the rwreee offenger
is an efigitle fmeke Gffender and is requesting the DNA testing and that is to be tested, and of the chain
of custody and refiability regarding that parent sample, as foliows:

[A) The testing authority shall determine whether there is a scientifically sufficient quantity of the
parent sample to test and whether the parent sample is S0 mincte ot fragile that there is a substantial
risk that the parent sample could be destroyed in testing. The testing authority may determine that
there is not & sufficient quantity to test in order to preserve the state's ability to present in the future
the original evidence presented at trial, if anather trial is required, Upon making its determination under
this division, the tesiing authority shall prepare a written docurnent that contains its determination and
the reasoning and rationale for that determination and shafl provide a copy to the court, the eligibie
mmeke offender, the prosecuting atterney, and the altorney general, The court may defermine in its
discretion, on a case-by-case basis, that, even if the parent sampie of the biological material so
coliected is so minute or fragile as 1o risk destruction of the parent sample by the extraction, the
application shoutd nat be rejected sately on the basis of that risk. ‘

{8} The testing authority shall determine whether the parent samiple has degraded or been
contaminated to the extent that it has become scigntifically unsuitable for testing and whether the
parent sample otherwise has been preserved, and remains, in a condition that is sujtable for testing.
Upon making its determination under this division, the testing authority shall prepare a written
dorument that contains its determination and the reasoning and rationale for that determination and
shall provide a copy to the court, the efinible tmmate pifender, the prosecuting attorney, and the
atterney general,

{C} The court shall determine, from the chain of custady of the parent sample of the biolegical
material ta be tested and of any test sample extracted from the parent sample and from the totaiity of
circumstances involved, whether the parent samiple and the extracted test sample are the same sample
as collected and whether there is any reason to believe that they have been out of state custody or have
heen tampered with or contaminated since they were collected. Upon making s determination under
this diviston, the court shall prepare and ratain a written document that cantaing its deterntination and
the reasoning and rationaie for that determination,

Sec, 2953.77. (A} If an eligible inmete offender submits an application for DNA testing under
section 2953.73 of the Revised Cade and if the application is accepted and DNA testing is to be
performed, the court shall require that the chain of custody remain Intact and that ali of the applicable
following precautions are satisfled to ensure that the parent sample of the biclogica! materla! collected
from the crime scene or the victim of the offense for which the fimate offender is an eligible e
gifender and requested the DNA testing, and the test sample of the parent sample that is extracted and
actualiy is to be tested, are nol contaminated during transport or the testing process:

(1} The court shail require that the chain of custody be maintained and documented relative to
the parent sample and the test sample actually to De tested between the time they are removed from
thelr place of storage ar the time of thelr extraction to the time at which the DNA testing will be
performed.

{21 The court, the testing authority, and the law enforcement and prosecutorial personnel
invglved in the process, or any comhination of those entities and persons, shall coordinate the transpott
of the parent sample and the test sample actually to be tested between their place of storage and the
place where the DNA testing will be performed, and the court and testing authority shall document the
transport pracedures so used,

{3) The testing autharity shall determine and document the custodian of the parent sampie and
the test sample actually te be tested after they are in the possession of the testing authority.

{4} The testing authority shall tmaintain and preserve the parent sample and the test sanple
actuaify to be tested after they are in the possession of the testing autharity and shall document the
malntenance and preservation procedures userd.

{5} After the DN& testing, the court, the testing authority, and the odginal custadial agency ot
the parent sample, or any combination of those entities, shall coordinate the return of the remaining
parent sample back to its place of storage with the priginal custodial agency or b any ather place
determined (n accordance with this division and section 2953.81 of the Revised Code. The court shail
determine, in consultation with the testing avthority, the custodial agency to maintain any newly
created, extracted, ar collected DNA material resulting from the testing. The courl and testing authority
shall document the return procedures for original materials and for any newly created, extracted, or
collectad DNA material resulting from the testing, and also the custodial agency to which those matertals
shiould be taken,
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(B) A court or testing authority shall provide the documentation required under division {A) of
this section in writing and shali maintain that documentation.

Sac. 2953.78. (A} If an eligibie frmate offender submits an application for DNA testing under
section 2653.73 of the Revised Code and if the application is accepted and DNA testing is Lo be
performed, the court shall sefect the testing authority to be used for the testing, A ceurt shall not select
or use a testing authority for DNA testing unless the atterney geneval approves or designates the testing
authority pursuant to division {C) of this section and unless the testing authorily satisfies the criteria set
forth in section 2853.80 of the Revised Code.

{(8) If a court selects a testing authority pursuant to division (A) of this section and the eiigible
frrmerte offender for whom the test is to be performed objects to the use of the selected testing
authority, the court shall rescind its prior acceptance of the application for DNA testing for the e
offender and deny the applicaticn. An objection as described in this division, and the resulting rescission
and denial, do not preclude & court from accepting in the court's discretion, a subsequent application by
the same eligible inmazte offender requeasting DNA testing.

) (€) The attorney general shall approve or designate testing authorities that may be selected and
used to.conduct DNA testing, shall orepare a list of the approved or designated testing authorities, and
_shali provide copies of the list to all courts of common pleas. The attomey general shall update the list
as appropriate o refiect changes in the approved or designated testing authorities and shall provide
copies of the updated fist to all courts of common pleas. The attorney general shail not approve or
designate a testing authority under this division unless the testing authority satisfies the criteria set
forth in section 2953.80 of the Revised Code. A testing authority that is equipped to handle advanced
NA testing may be approved or designated under this division, provided it satisfies the cfiteria set forth
i that section.

(D) The attorney general's approval or designation of testing autharities under division (C) of this
section, and the selection and use of any anproved or designated testing authority, do not afford an
immete offender any right to subsequently challenge the approval, designation, selection, or use, and an

wmaee offender may not appeal to any court the approval, designation, selection, or use of a testing
authority.

Sec. 2953.79. (A} If an eligibie frrete offender submits an application: for DNA testing under
section 2853,73 of the Revised Code and i the application is accepted and DNA testing is o be
performed, a sampla of bioiogical materiat shall be obtained fram the imate offender in accordance with
this section, to he compared with the parent sample of biological material collected from the crime scene
or the victim of the offense for which the imrete pffender is an eligible immete offender and requested
the DNA testing. The trreate’s offender’s filing of the application constitutes the inmmte's offender's
consent to the obtaining of the sample of biclogical material frorn the inmate nffender. The testing
authority shall abtain the sample of hialogical material from the trmste offender in accordance with
medically accepted pracedures.

{8} If DNA testing is o be performed for an imete offender as described in division (A) of this
section, the court shall reguire the state to coordinate with the department of rehabilitation and
cerrection or the other_ state agency or antity of local government with custody of the offender,
whichever is applicable, as ta the time and place at which the sampie of hiclagical material will be
obtained from the inmate offender. Frre If the offender is in prison or is in_custody in ancther facility at
the time the DNA testing is ko be perfarmed, the sample of biclogical material shall be obtained from the .
trererte offender at the facility in which the mrmeke offender is housed, and the department of
rehabilitation_and correcticn or the other state agengy or_entity_of local government with custody. of the
offender, whichever s applicahle, shall make the fnrete offender available at the specified time. The
court shall require the state fo provide rotice te the inmmbe offender and to the tmmate's offender's
counse! of the date on which, and the time and ptace at which, the sampie will be se obtained.

. The court also shall require the state to coordinate with the testing authority regarding the
pbtaining of the sample from the frmrate offender,

{C)(1) If DNA testing is to be performed for an st offender as described in division (A) of this
section, and the wmrete offender refuses fo submit to the collection of the sampie of biologicat materiat
© from the immate offender or hinders the state from obtaining a sampie of biological material from the
e offender, the court shall rescind its prior acceptance of the application far DNA testing for the
mrate offender and deny the application.

{2} For purposes of division (C}(1) of this section:

(a) An inmratete offender’s Prefusal (0 submit to the collection of a sample of biclogical material
from the irerate offender” includes, but is not limited to, the irmetets offender's rejection of the physiceal
manner in which a sample of the inmate's offender's biolagical material is to be taken.

(b} An inmmtels offender's "hindrance of the state in obtaining a sample of biological material
from the tmmate olfender” includes, but is not limitad to, the mmete offender being physically or verbatly
uncosperative or antagonistic in the taking of a sample of the frmmtels offender’s biological material.

(D) The extracting persannel shall make the determination as to whether an eligible frrmete
affender for whorm DNA tesling is to be performed is refusing to submil to the collection of & sample of

hialogical material from the tremete offender or is hindering the state from obtaining a sample of
biolagical material from the fremste offender at the time and date of the scheduled coellection of the
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sample. If the extracting perscnnet determine that an imrate offender is refusing to submit to
the coliection of a sample or is hindering the state from cbtaining a sample, the extracting personnel
shall docurnent in writing the conditions that constitute the refusal or hindrance, maintain the
dacumentstion, and notify the court of the immetess offender's refusal or hindrance,

Sec. 2953,B1. If an eligible offender submits an application for DNA testing under sectian
. 2953.73 of the Revised Code and if DNA Lesting is performed based on that application, upon completion
of the testing, all of the following apply:

(A) The court or & designee of £he court shall require the state to maintain the results of the
testing and to maintain and preserve both the parent sample of the biolegical material used and the
e offender sample of the biological material used. The testing authority may be designaied as the
person ta maintain the results of the testing or to maintain and nreserve some or all of the samples, or
baoth. The results of the testing remain state's evidence. The samples shall be preserved during the
entire period of time for which the tammate offender is imprisoned or confined relative ta the prmeorter
or senience of-deatdh in question anch--thet-prisor-terprexpires-o-tie-mneteieexecabed-rrder-thuat
senteresof-desth, is on parole or probation relative fo that sentence, is under post-release control or a
community control sanction refative to that sentence, or has a duty to comply with sections 2950.G4,
2950.041, 2950,05, and 2950.06 of the Revised Code reiative fo that sentence. Additionally, if the
prison_term or confinement under the sentence in question expires, if the sentence in quastion is a
sentence of death and the offender is exacuted, or if the parola.or prebation period, the periog of pest-
release conirol,_ the community controt sanction, or the duty to comply with sections 2950.04, 2950.041,
2950,05, and 2950,06 of the Revised Code under the sentence in question. ends, the samples shall be
preserved for a reasonable period of time of nol less than twenty-four months after the term or
coenfinement expires er, the myete affender is executed, or the parole or prohation period, the period of
pest-relegsa contrel, the community controf sanction, or the duty to comply with sections 2950,04,
2950.041, 2950,05, and 250,08 of the Revised Code ends, whichever is applicable. The court shall
determiine the period of time that is reasonable for purposes of this division, provided that the period
shall not be less than twenty-four manths after the term or confinement expires or, the imrate offender
is executed, or the parole or prohation perind, the period of pest-reiease contrel, the community control
sangction, or the duty to comply with sections 2950.04, 2950.041, 2950.05, and 2950.06 of the Revised
Cade ends, whichever is applicahle.

(B) The results of the testing are a public record.

(CY The court ar the testing authority shali provide a copy of the results of the testing to the
prosecuting attorney, the attorney generai, and the subject trrete offender.

{D) If the postconviction proceeding in question is pending at that time in a court of this state,
the caurt of comman pleas that decided the DNA application or the testing authority shall provide a copy
of the results of the testing to any court of this state, and, if it is pending in a federal cocurt, the court of
common pleas that decided the DNA application or the testing authority shall provide a copy of the
results of the testing to that federal court.

{E) The testing authority shall provide a copy of the resuits of the testing to the court of common
pleas that decided the DNA apptication,

(F) The tnrrate offender or the state may enter the results of the tasting inte any proceeding.

Sec. 2953.83. In any court proceading under sections 2953.71 to 29553862 2953.81 of the
Revised Code, the Rules of Criminal Procedure apply, except to the extent that sections 2953.71 to
2953-/% 2953.81 of the Revised Code provide a different procecure or te the extent that the Rules
wauid by their nature be clearly inapplicable.

Sec. 2953.84. The provisions of sections 2953.71 to 2a53-82 2953.81 of the Revised Code by
which an ke offender may oblain postconviction DNA testing are not the exclusive means by which
an e offender may obtain postconviction DNA testing, and the provisions of those sections do not
limit or affect any other means by which an frrerete offender may abiain poestconviction DNA testing.

Section 2. That existing sections 109.573, 2901,07, 2953.21, 2953.23, 2853.71, 2953.72,
2953.73, 2953.74, 2953.75, 2853.76, 2953,77, 2853.78, 2953.79, 2953.81, 2953.83, and 2953.84 and
section 2953.82 of the Revised Code are hereby repealed.

Section 3. (A) The General Assermbly acknowledges the Supreme Ceurt's authority in prescribing
riles governing practice and procedure in the courts of this state as provided in Section 5 of Article IV of
the Ohio Constitution.

(B) The Generai Assembly hereby recuests the Supreme Courl o adopt rules prescribing specific
procedures to he followed for the administration by law enforcement agencies and criminal justice
entities in this state of photo lineups, live lineups, and showups, The General Assembly atso requests
that any rules adopted by the Supreme Court be consistent with the requirements of divisions {B}) and
(C) of section 2933.83 of the Revised Code. If the Supreme Court adopts rules of the type described in
this division, on and afler the date on which the rules take effect, law enforcement agencies and
criminal justice entities in this state shall comply with the rules in conducting kve lineups, photo lineups,
and showups.

() The General Assembly hereby requests the Supreme Courf to adopt rules prescribing a
cautionary jury charge aboul eyewitness identification procedures and the accuracy of evewitness
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identification. If the Supreme Courl adopts rules of the type described in this division, on and
after the effective date cn which the rules take effect, the jury charge shail be used in the courts of this
state in the manner specified by the Supreme Court in the rules,
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