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STATEMENT OF FACTS

Appellant Douglas E. Prade appeals the Decision and Journal Entry, 20o9-Ohio-

704, affirming the denial of Prade's second application for DNA testing. The trial court

denied the first application by Order dated May 2, 2005. No appeal was taken from that

Order. The State opposed the second application.

The impetus for the second application was the passage of SB 262, effective

July 11, 2oo6, that as relevant to this appeal modified the definition of outcome

determinative, R.C. 2953.71(L) and also allowed comparison of any DNA test results to

the DNA index system maintained by the FBI. Such comparison is allowed once the trial

court accepts the application for DNA testing and tests show the presence of an

unidentified person, R.C. 2953•74(E). Here, the trial court did not accept the

application. Order dated June 2, 20o8.

Prade was convicted of numerous offenses including the aggravated murder of

his wife Margo Prade, a physician. The Ninth District affirmed the convictions in State

v. Prade (2000),139 Ohio App.3d 676 (Prade).

In summary the evidence at trial was that bet,,veen 8:00 - 9:00 AM on

November 26, 1997, Robin Husk of Rolling Acres Dodge (which adjoined the victim's

office) saw Prade and asked if he could help him, to which Prade responded negatively

and moved away. (T., 1262-1264).

Prade waited for the victim in his car, made to leave, stopped when the victim

pulled in, and parked near the victim's van. (State's Exhibits #179, 18o, 181). Prade

gained swift entry into the van by key, or by the victim unlocking the doors. Prade had

keys to the van. (State's Exhibits #179, i8o, 181); Prude, supra *697. Six shots were

fired into the victim. (T., 114r-116i).



The victim was bit during the struggle, which left bite marks that two forensic

odontologists ascribed to Prade. In the words of Dr. Marshall who tried to exclude

Prade as the person who left the bite marks, "Every mark lined up with every other

mark" (T., 1226-1227, 1392, 14o6).

The homicide was committed between 9:10 - 9:12 AM, as documented by the

Rolling Acres Dodge security videotape. (T., 1044-1046; State's Exhibits #179, 18o, 181).

Prade claimed to be a six minute drive away from the murder scene when the murder

occurred. Prade, *698.

As Prade drove away patient Howard Brooks saw him as Brooks exited the

medical office building. (T., 1425-1426). So Prade was seen at the scene immediately

before and after the killing. His bite mark was found on the victim.

A piece of evidence strongly indicative of premeditation was that before the

killing Prade was experiencing money problems. IIe received $75,ooo.oo after the

death in insurance money. There was writing on one of Prade's deposit slips tallying his

debts against that amount made more than a month before the murder. (T., 51i-518,

1415-1453, 1463-1464; State Exhibit #194); Prade, *699.

Prade told police that he had started a workout at 9•.3o am on November 26,

1997. T., 1034-1035. Prade arrived at the murder scene just after ii:oo am. T., 953.

Prade claimed that he came directly from the gym, that was six minntes away and vdhere

he had been working out, but his appearance gave no hint that he had been working out.

Prude, *698. Later, Prade attempted to construct an alibi based on his alleged workout

at the time of the killing. But he had already admitted that he was not working out when

the killing occurred.

2



Prade's purported alibi witness told police on January 22, 1998 that Prade

arrived at the gym anywhere from 8:25 am to 9:25 am on November 26, 1997. T., 1545-

1546. The Ninth District found that this alibi witness could not establish when her

workout commenced (and so could not definitely say when Prade entered the gym).

Prade, *699. In short Prade did not have an alibi and his own statement contradicted

the alibi that he attempted to present. This is further powerful evidence of Prade's guilt.

There was DNA testing done prior to the trial. The DNA testing generated four

reports. Those reports are summarized below. Copies of the reports are attached to the

State's Memorandum filed March 21, 2008. Trial Court Doclcet, R. 346 and are

reproduced in the Supplement to Prade's Merit Brief.

The first report is dated July 13, 1998• It was performed by Dale Laux of BCI. He

tested a link of a diamond and gold tennis bracelet (worn by the victim). Blood was

detected on this link.

The next report is dated July 24, 1998. it was performed by Dr. Thomas F.

Callaghan of the FBI. Callaghan's trial testimony, that Prade was absolutely excluded as

a source of the DNA found on the fingernail clippings and bite mark swabs, 'was

summarized by the trial court in the Order dated May 2, 20o5 denying Prade's first

application for DNA testing:

More specifically, the State introduced at trial the
testimony of Thomas F. Callaghan, Ph.D., a forensic DNA
examiner Na=ith the Federal Bureau of Investigadon, and the
supervisor of its DNA Analysis Unit. He testified that several
items were submitted to his laboratoiy for testing - the
victim's lab coat and blouse; and ten fingernail clippings,
four cheek swabs, and two bite mark swabs - all taken from
the victim.

Dr. Callaghan testified that his laboratory perfoimed
Polymerase Chain Reaction DNA analysis, using polymarker
and DQ-alpha typing techniques, on several pieces of the
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submitted evidence where the presence of DNA was
detected. Dr. Callaghan testified that these results were then
compared with known DNA samples taken from the victim,
Timothy Holston, and the Defendant. Based upon this
analysis, Dr. Callaghan testified that the Defendant was
definitively excluded as a source of any of the DNA found.

The third report is dated August 17, 1998. It was performed by LabCorp at the

request of the Prosecutor's Office. The item tested was the part of the tennis bracelet

found to have blood on it by Dale Laux. LabCorp identified genetic material consistent

with the blood sample of the victim and inconsistent with the blood sample from

defendant.

The last report is dated September 9, 1998. It was perforined on behalf of

defendant by the Serological Research Institute. SERI tested three lab coat cuttings

having tan and brown stains that tested positive for blood; this was from the part of the

lab coat that was bitten. No amylase (saliva or perspiration) activity was found on the

samples. A few skin cells were located on two of the samples. The cellular material was

amplified by PCR. 'Phe results were that the DNA could have originated from the victim

but not from Prade.

The Ninth District considered the lack of DNA evidence in considering -whether

the conviction for aggravated murder was based on insufficient evidence and was

against the manifest weight of the evidence. Prade, *696-*700.

The trial court denied the second application for DNA testing on the basis that

there had been prior definitive DNA tests that excluded Prade; and any exclusion

resulting from additional testing would duplicate the prior results and would not be

outcome determinative. Order dated June 2, 2008, 5-6.
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After Prade filed his second application for DNA testing the State obtained a

report from BCI DNA Quality Assurance Administrator Dr. Elizabetll Benzinger

concerning Prade's request to perform Y-STR testing on the bite mark (lab coat). Dr.

Benzinger was provided with the FBI and SERI reports referenced above. Dr. Benzinger

has testified many times in the Summit County Court of Common Pleas as an expert

witness on DNA testing. Her report dated March 14, 2oo8 is also attached to the State's

Memorandum filed March 21, 2oo8. Trial Court Docket, R. 346. It is also in Prade's

Supplement to the Merit Brief.

In summary, Dr. Benzinger reported that Y-STR testing can identify minor male

contributions in an otherwise overwhelming female DNA environment. This aspect of

Y-STR testing is well known and the State does not dispute it. Dr. Benzinger stated that

if Y-STR testing did identify male DNA, any result would have to be interpreted in light

of possible contamination from persons who may have come into contact with the

exhibit.

Thus any Y-STR result that excluded Prade would duplicate the prior results.

Any DNA from other male contributor(s) would not necessarily point to another person

as the perpetrator of the killing.
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PROPOSITION OF LAW I

Whether (a) Earlier DNA Test Results Were "Definitive" For Purposes Of
R.C. 2953•74(A), And (b) New DNA Test Results Might Be "Outcome
Determinative" Under R.C. 2953•74(B), Must Be Assessed By Comparing (1)
The Results Of The Prior DNA Testing To (2) Potential Results From New
DNA Testing Using Current DNA'I'esting Methods.

A. Ohio's DNA Testing Statute-
R.C. 2953•71- 2953•84

B. The 1998 DNA Tests Were Not "Prior Definitive DNA Test(s)" Under
R.C. 2953•74(A)•

i. The Ohio DNA Testing Statute's Purpose Requires Defining A
"Prior Definitive DNA Test" By Reference To Results Current Testing
Methods Might Produce.

2. The Ninth District's Definition Of A "Prior Definitive DNA Test"
Ignores The Statutory Context.

3. The 1998 DNA Testing In This Case Was "Inconclusive" Under R.C.
2953•71(J) And, Therefore, Those Tests Were Not "Prior Definitive
Test(s)" Under R.C. 2953•74(A)-

C. The "DNA Exclusions" Produced In 1998 DNA Tests Do Not Mean
7'hat The Results Of Any New DNA Testing Could Not Be "Outcome
Determinative."

I.AW AND ARGUMENT

Simply put this is a case where Prade wants to apply statutes as he wishes they

were written instead of how they are written. The DNA testing statutes are not designed

to provide discovciy, utterly speculative discovery at that, to an inmate who had DNA

tests performed at his trial and was excluded by those tests, particularly where there is

extremely compelling evidence of his guilt as in this case.

This Court enunciated basic rules of statutory construction in Portage County

Board of C,ommissioners v. City ofAkron, io9 Ohio St.3d io6, 20o6-Ohio-954:

Following a primary rule of statutory construction, we must
apply a statute as it is written when its meanhlg is
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unambiguous and definite. State ex rel. Savarese v. Buckeye
Local School Dist. Bd. of Edn. (1996), 74 Ohio St.3d 543,
545, 66o N.E.2d 463. An unambiguous statute must be
applied in a manner consistent with the plain meaning of the
statutory language, and a court cannot simply ignore or add
words. State ex rel. Burrows v. Indus. Comm. (1997), 78
Ohio St.3d 78, 81, 676 N.E.2d 519. See, also, Morgan v. Ohio
Adult Parole Auth. (1994), 68 Ohio St.3d 344, 347, 626
N.E.2d 939. The purpose*x of statutory construction is to
discern the actual meaning of the statute. First Natl. Bank of
Wilmington v. Kosydar (1976), 45 Ohio St.2d loi, io6, 74
0.O.2d 2o6, 341 N.E.2d 579•

Id., ¶52; See R.C. 1.42; State v. Kreischer, io9 Ohio St.3d 391, 2oo6-Ohio-27o6,
syllabus.

Prade poses the question whether using current DNA testing methods would

likely produce new and different results bearing significantly on a potential claim of

actual innocence. Brief, 14. This is Prade's motif in this appeal, that the DNA testing

statutes must be interpreted to talre into account current DNA technology. The State

contends that by doing so this Court would be adding words to the statute(s). And the

Supreme Court of the United States rejected the notion that speculation based on new

DNA technology is entitled to much weight: "The availability of technologies not

available at trial cannot mean that every criminal conviction, or even every criminal

conviction involving biological evidence, is suddenly in doubt." District Attorney's

Office.for the Third Judicial District v. Osborne (2oo9),129 S.Ct. 2308, *23i6.

Prade asserted in his second Application for DNA testing, Trial Court Docket, R.

343 at 35, that (another) exclusion of Prade, if any male DNA tirere located, would mean

that Prade was not the killer. That is simply wrong.

The State's theory at trial was that the killer made the bite mark on the lab coat.

But the coat could have been touched by many males as Dr. Benzinger points out. Those

males could have included Tim Holston the victim's boyfriend, patients of the victim,
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others worldng in the victim's office, lab employees, prosecutors, defense attorneys, or

other innocent persons. See Benzinger Report at 2. The coat could have been tossed

onto other places harboring male DNA such as a chair or table. A lab coat by its nature is

designed and worn to keep unwanted bodily substances off the wearer of the coat.

Also, Y-STR tests could not determine "exactly whose profiles are under the

victim's fingernails and other items." Second Application for DNA testing, Trial Court

Docket, R. 343 at 36. Y-STR tests can exclude a male but cannot identify a specific male

as a contributor since a positive result equally identifies all males in the person's

paternal lineage. See Dept. of Justice, National Comm'n on the Future of DNA

Evidence, The Future of Forensic DNA Testing, (2000), 49-50•

i. THERE HAS BEEN A PRIOR DEFINITIVE DNA TEST

Where there has been a prior definitive DNA test the application for DNA testing

must be rejected. R.C. 2953.74(A). The statutes do not define a definitive DNA test.

The Ninth District found that a definitive test was one that "serves to provide a final,

conclusive solution." Decision and Journal Entry, ¶8. All of the DNA tests that were

performed that could exclude Prade did exclude him. The Ninth District sensibly

refused to accept Prade's argument that an exclusion result was not a definitive result.

Decision and Journal Entiy, ¶12.

The Ninth District considered and rejected the argument Prade principally relies

on here, that results that might be obtained with new DNA technology must be

considered in defining a prior definitive DNA test. The Ninth District correctly found

that the statute did not include the availability of new technology in determining

whether there had been a prior definitive DNA test. Nor does the definition of an

inconclusive DNA test, R.C. 2953•71(J), include a test performed with old technology.
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Decision and Journal Entry, ¶13. The Nintll District found that the trial court could not

have accepted the second application.

Prade attacks the findings of the Ninth District on three grounds. First he says

that it is the purpose of the statutes to allow inmates convicted before there was modern

DNA testing to establish their innocence using current testing methods. Prade cites

State v. F,merick, 170 Ohio App.3d 647, 2007-Ohio-1334 and State v. Elliott, 1Gl Dist.

App. No. C-o5o6o6, 2oo6-Ohio-45o8. Neither case supports Prade's argument.

In Emerick the defendant was convicted of two killings that occurred in 1994•

There were no DNA tests done much less tests that excluded the defendant. The

decision simply does not bear on the question here, whether an inmate who has been

excluded by DNA tests at trial is entitled to more tests.

In Elliott the defendant was convicted of rape in 1996 a DNA test excluded the

defendant as the source of blood found on the victim's nightshizt. Id. ¶3. Several years

later the defendant applied for DNA testing of vaginal, oral, and rectal swabs of the

victim, items that had never been tested. Id. The court of appeals found that an

exclusion result would be outcome detern-iinative. Id. ¶26. Elliott does not help Prade.

Prade specifically requested DNA testing of the bite mark on the victim's lab coat and of

the victim's fingernail scrapings in the second application. Trial Court Docket, R. 343,

35-36. Prade has been excluded on those items. Decision and Journal Entry, ¶io-¶ii.

In Ernerick and Elliott the defendants never had DNA tests done on the items the

appellate court ordered to be tested. Where no DNA tests have been done any DNA test

is going to be technologically superior to any past method of testing biological material.

Second, Prade says that the Ninth District's definition of a prior definitive test

ignores the statutory context. Prade again argues that the point of the statutes is to see
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what current testing might reveal regardless of what prior tests revealed. Prade also

suggests that his constitutional rights would be violated by not allowing him to test with

current technology. This constitutional claim was not raised below is now waived. State

ex re1. Brady v. Pianka, io6 Ohio St.3d 147, 2005-Ohio-4105, ¶i4;' See Decision and

Journal Entry, ¶17-119.

Moreover, the argument goes nowhere because the Suprenie Court of the United

States held that a defendant has no substantive due process right to access to DNA

evidence and to apply new DNA teclinology that might prove him innocent. Osborne,

129 S.Ct. at *2322. If a defendant has no constitutional right to DNA testing at all, then

it is irrelevant how other States fashion their DNA testing statutes. Osboi-ne makes the

point that States have flexibility in deciding what procedures are necessaiy in

postconviction relief including DNA testing. Id. ry'2320. Since the States are free to

experiment in this area it cannot be wrong for one State to have a different procedure

than another State.

Third, Prade says that the prior tests were not definitive. The definition of an

inconclusive result, R.C. 2953.71(J) simply does not embrace the concept that a DNA

test that excludes the eligible inmate can be ignored and further testing done. A

"scientifically appropriate" DNA result excluded Prade. As noted below proposed

changes to the DNA testing statutes defining a definitive DNA test, in SB 77 will

accomplish what Prade wants to accomplish now, a determination that advances in DNA

technology may result in the discovety of biological material that prior tests failed to

discover. But the current statutes do not allow that determination.
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2. A NEW DNA TEST WOULD EITHER IMPLICATE PRADE OR YIELD
EQUIVOCAL RESULTS THAT WOULD NOT BE OUTCOME
DETERMINATIVE.

If there has been a prior inconclusive DNA test, the application may be accepted

or rejected in the court's discretion. R.C. 2953.74(A). An inconclusive result is one

where either a scientifically appropriate and analysis or result cannot be determined.

R.C. 2953.71(J). Acceptance of an application hinges on a finding that either R.C.

2953.74(B)(1) or (B)(2) applies. R.C. 2953•74(B)(i) may apply where there was not a

DNA test at trial. Here, there was DNA testing, which excluded Prade. Unless this

Court finds that Prade did not have DNA tests at all R.C. 2953.74(B)(1) cannot apply in

this case.

R.C. 2953•74(B)(2) may apply where there was DNA testing at trial but the test

was not definitive and where a new test that excludes the defendant when considered in

light of all admissible evidence would have been outcome determinative.

The definition of outcome determinative is in R.C. 2953.71(L)

(L) "Outcome determinative" means that had the results of
DNA testing of the subject inmate been presented at the trial
of the subject inmate requesting DNA testing and been found
relevant and admissible with respect to the felony offense for
which the inmate is an eligible inmate and is requesting the
DNA testing or for which the inmate is requesting the DNA
testing under section 2953•82 of the Revised Code, and had
those results been analyzed in the context of and upon
consideration of all available admissible evidence related to
the inmate's case as described in division (D) of section
2953•74 of the Revised Code, there is a strong probability
that no reasonable factfinder ivould have foiand the inmate
guiltij of that offense or, if the inmate was sentenced to death
relative to that offense, would have found the inmate guilty
of the aggravating circumstance or circumstances the inmate
was found guilty of committing and that is or are the basis of
that sentence of death.

(Emphasis added.)
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If new DNA tests were done and Prade excluded again, that does not mean that

the new exclusion would be outcome determinative. The jury knew that Prade had been

excluded by the DNA tests and convicted him anyway. There was powerful evidence of

Prade's guilt. Prade, *696-*700. Dr. Benzinger's Report points out that any new result

must be interpreted in light of possible contamination.

3. PROPOSED CHANGES IN THE DNA TESTING STATUTES INCLUDE
PRADE'S CLAIM IN THIS CASE AND SHOULD PRECLUDE
INTERPRETATION OF CURRENT LAW AS INCLUDING THAT CLAIM

SB 77 passed the Ohio Senate on June 24, 2oo9 and is pending in the House. See

Senate Bill - Status Report. Part of SB 77 is an amendment to R.C. 2953.71 that

addresses the Ninth District's statement that current law does not define a definitive

DNA test. Decision and Journal Entry, ¶8. SB 77 adds R.C. 2953.71(U):

(U) "Definitive DNA test" means a DNA test that clearly
establishes that biological material from the perpetrator of
the crime was recovered from the crime scene and also
clearly establishes whether or not the biological material is
that of the eligible inmate. A prior DNA test is not definitive
if the eligible inmate proves by a preponderance of the
evidence that because of advances in DNA technology there
is a possibility of discovering new biological niaterial from
the perpetrator that the prior DNA test may have failed to
discover. Prior testing may have been a prior "definitive
DNA test" as to some biological evidence but may not have
been a prior "definitive DNA test" as to other biological
evidence.

(Emphasis added.) SB 77 repeals existing R.C. 2953•71• SB 77, Section 2.

If the above statute were in effect now, then Prade's argument in this appeal

would have a basis in law. But the presumption is that an amendment signifies

legislative intent to change rather than clarify the prior law. xA Sutherland Statutory

Construction (6th ed.) Section 22:30; See Board of Education of Putnian Couniy v.

Board of Education of Hartsburg Rural Special School Dist. of Putnam County (1925),
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112 Ohio St. 108, *114. To the extent that legislative intent can be divined in this area it

is that current law does not mean that a prior DNA test is inconclusive or is not

definitive because of advances in DNA technology.

If SB° 77 becomes law and includes the above definition, Prade is free to file

another application and attempt to prove by a preponderance of the evidence that a new

test can identify a perpetrator other than Prade. But for now the conclusion must be

that neither the trial court nor the Ninth District erred.
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CONCLUSION

Pursuant to the argument offered, the State respectfully contends that the

judgment of the Ninth District Court of Appeals should be affirmed.

Respectfully subn►itted,

SHERRI BEVAN WALSH
Prosecuting Attorney

RICHARD S. KASAY
Assistant Prosecuting Attorney
Appellate Division
Summit County Safety Building
53 University Avenue
Alcron, Ohio 44308
(33o)643-2800
Reg. No. 0013952
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I hereby certify that a copy of the foregoing Brief was sent by regular U.S. Mail to

Attorneys David Booth Alden and Ann Netzel, Jones Day, North Point, 9oi Lakeside

Avenue, Cleveland, Ohio 44114; Mark Godsey and David M. Laing, Ohio Innocence

Project, University of Cincinnati College of Law, P.O. Box 210040, and Ricliard Cordray,

Ohio Attorney General, Ohio Attorney General's Office, DNA Testing Unit, 15o East Gay

Street, 16th Floor, Columbus, Ohio 43215, on this i9th day of October, 2009.

A ^ ^c
RICHARD S. KASAY
Assistant Prosecuting Attorney
Appellate Division
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T^N THE COURT OF COMMON PLEAS

COUNTY OF SUMMIT

STATE OF OHIO

Plaintiff

-vs-

DOUGLASPRADE

Defendant

CASE NO. CR 98 02 0463

JUDGE SPICER

ORDER

This matter is before the Court upon the Defendant's application for post-conviction

DNA testing pursuant to R.C. 2953.73 in regards to his conviction for Aggravated Murder. The

State of Ohio responds in opposition. The Defendant replies.

On September 23, 1998, following a trial by jury, the Defendant was convicted of one

count of Aggravated Murder with a Firearm Specification; six counts of Interception of Wire,

Oral, or Electronic Communications, two of which were felonies of the third degree with the

remaining four counts being felonies of the fourth degree; and one count of Possessing Criminal

Tools, a felony of the fifth degree.

The Court imposed a mandatory three-year sentence on the Firearm Specification,

and life imprisonment on the Aggravated Murder charge; two years on each of the two third

degree felony charges of Interception of Wire, Oral, or Electronic Communications, one and half

years on each of the remaining fourth degree felony counts of Interception of Wire, Oral, or

Electronic Conununications, and one year on the Possessing Crin-iinal Tools charge. The Court
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ordered that the Firearm Specification be served consecutively with the Aggravated Murder

charge, The Defendant is currently serving this sentence, and has more than one year remaining

to serve from the date of his application,

October 29, 2004.

As the Defendant meets the criteria for an "eligible inmate" set forth in R.C. 2953.72

(C), and as the present application is timely pursuant to R.C. 2953.73 (A), the Court will proceed

to consider whether to grant the application pursuant to the criteria set forth in R.C. 2953.74. In

consideration thereof, the Court denies the present application.

R.C. 2953.74 (A) provides:

"If an eligible inmate submits an application for DNA testing under section
2953.73 of the Revised Code and a prior definitive DNA test has been
conducted regarding the same biological evidence that the inmate seeks to
have tested, the court shall reject the inmate's application."

An examination of the trial transcript reveals that a piior DNA test was conducted

fron-i the physical evidence collected, and that a definitive exclusion result was presented for the

jury's consideration.

More specifically, the State introduced at trial the testimony of Thomas F. Callaghan,

Ph.D., a forensic DNA examiner with the Federal Bnreau of hivestigation, and the supervisor of

its DNA Analysis Unit. He testified that several items were submitted to his laboratory for

testing - the victim's lab coat and blouse; and ten fingernail clippings, four cheek swabs, and two

bite mark swabs - all taken from the victim.

Dr. Callaghan testified that his laboratory performed Polymerase Chain Reaction

DNA analysis, using polymarker and DQ-alpha typing techniquos, on several pieces of the

submitted evidence where the presence of DNA was detected. Dr. Callaghan testified that these

results were then compared with known DNA samples taken from the victim, Timothy Holston,



and the Defendant. Based upon this analysis, Dr. Callaghan testified that the Defendant was

defmitively excluded as a source of any of the DNA found. The Defendant was then convicted

following the testimony of two eyewitnesses placing hini at the scene of the crime, and expert

medical testimony that the Defendant caused the bite mark found on the victim. Accordingly, the

Court finds that a prior and definite DNA test regarding the Defendant was perfozmed at the trial

stage in this case, and denies the present application.

Moreover, the Court notes that as a prior, definitive DNA test was conducted in this

case, and as the Court must accordingly deny the present application on this basis, the

requirements of R.C. 2953.75 have been rendered moot.

Additionally, the Court denies the Defendant's altemative request to stay his

application until niore sensitive DNA tests are developed. The Defendant argues additional

testing may reveal the presence of another individual's DNA and implicate that individual as the

actual perpetrator.

The advent of DNA testing raises the question of what balance should be stiuck

between the potential probative value of DNA testing with the strong presumption that verdicts

are correct, judicial economy, and the need for finality. See Postconviction DNA Testing:

Recommendations for Handling Requests, Nat'l Instit. Just. Programs, U.S. Dept. Just., Pub. No.

NCJ 177626 (Sept. 1999) at pg. 9.

The State Legislature has struck that balance in R.C. 2953.74, wliich confines the

Court's analysis in evaluating an application for post-conviction DNA testing to determining

what effect an exclusion result alone would have on the question of guilt or innocence. R.C.

2953.74(C)(5) provides that before an application for DNA testing may be granted, the Court

must determine that "if DNA testing is conducted and an exclusion result is obtained, the results



of the testing will be outcome determinative regarding that imnate." Accordingly, the statute

does not authorize additional DNA testing as part of an open-ended inquiry to develop further

evidence, but rather only in those limited circumstances where an exclusion result would provide

definitive proof of the Defendant's innocence.

In the present case, if the Court were to order additional DNA testing using Y-STR

analysis or any other fuhire technology, an exclusion result would only duplicate the result

presented at trial. As previously noted, the jury found the Defendant guilty after hearing the

other evidence presented, despite also hearing testimony that the Defendant did not contribute

any of the DNA found. The jury was free to consider what weight to give to the testimony that

the Defendant was not the source of any of the DNA discovered. Accordingly, the Defendant's

alternative request is beyond the scope of the statute, and moreover, the Defendant has not

provided any authority that due process or any otlier constitutional guarantee requires the Court

to grant his altemative request.

Based upon the foregoing, the Court denies the Defendant's application for post-

conviction DNA testing.

It is so ordered.

JUDGE MARY F. SPICER

cc: Richard S. Kasay, Assistant Summit County Prosecutor
Mark Godsey, Ohio Tnnocence Project, University of Cincinnati, P.O. Box 210040,

Cincinnati, Ohio 45221-0040.
Jim Petro, Ohio Attomey General, DNA Testing Unit, 150 E. Gay St., Columbus, Ohio

43215
tc/dle CR98-0463
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128th General Assembly
Regular Session

2009-2010

Am. Sub. S. B. No. 77

Senator Goodman

Cosponsors: Senators Seitz, Miller, R., Stewart, Schuring, Miller, D., Kearney, Cates,
Coughlin, Fedor, Gibbs, Gillmor, Harris, Husted, Niehaus, Patton, Sawyer, Schiavoni,

Smith, Strahorn, Turner, Wagoner, Wilson, Morano

A BILL

To amend sections 109.573, 2901.07, 2953.21, 2953.23, 2953.71, 2953.72, 2953.73,
2953.74, 2953.75, 2953.76, 2953.77, 2953.78, 2953.79, 2953,81, 2953.83, and
2953.84, to enact sections 109.561, 2933.81, 2933.82, 2933.83, 2953,56, 2953.57,
2953,58, and 2953.59, and to repeal section 2953,82 of the Revised Code relative to the
expansion of DNA testing for certain convicted feloris, tlle elimination of the DNA testing
meclianlsm for felons who pleaded gtdlty or no contest to the offense, the collection of
DNA specimens from all persons eighteen years of age or older who are arrested for a
felony offense, the sealing of thc official records of persons who have their convictions
vacated and set aside due to DNA testing, the preservation and accessibtlity of biological
evidence in a criminal or delinquency investigation or proceeding, the improvenlent of
eyewitrtess identificatiorl procedures, and the electronic recording of custodial
interrogations.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 109.573, 2901.07, 2953.21, 2953.23, 2953.71, 2953.72, 2953.73,
2953.74, 2953.75, 2953.76, 2953.77, 2953.78, 2953.79, 2953.81, 2953.83, and 2953.84 be ainended
and sections 109.561, 2933.81, 2933.82, 2933,83, 2953.56, 2953.57, 2953.58, and 2953.59 of the
Revised Code be enacted to read as follows:

Sac.1025&1,_7hereisltereby estahLis^Yed within.th? pureau of Cri_rlinaLidentlft ati ri aild
ll1Y^s[igr2tl2i a.RieSer`[^lo(Lgfhiological e_t(iGLeilSe task forc.e_The task RamgshallSpusisi0f offlGera atid
empieVppc gfthk^l4r'.au, a r2pre5P.ot,attve PromShCSZhio prpsy.cpyor5 associatlofl,,g repre5enCati`Lefirom
LhE_OhioState SoLDnerS si5(1c1r1tl.on, a reffire5etltative frorCLthe911ioasso(;i3ttOn of chie_fs Ofpolice,@
reRreseRtatlve fromSheS)hio puf2liS_deLenders of_ficfl, td consulG2ti0Il `1^ith theOhtofnnocence_p[oject,
3ucLa repres nive from the.bSlckeye sts€Sherlffs aSssiatloll. 1 he Sa^krdtLCe sha9 oerform the S15rtias
andmuctions specifsl_i^divisloriLQ-ot-section?.9_33,62 of the Revise9 Code.

Sec. 109.573. (A) As used in this sectlori:

(1) "DNA" means human deoxyribonudeicacid.

(2) "DNA anaiysis" nleans a laboratory analysis of a DNA specimen to identify DNA characteristics
and to create a DNA record.

(3) "DNA database" fneans a collection of DNA records from forerrsic casework or from crime
s4eries, speeifnens fronl anonymous and unidentified sources, and records collected pursuant to sections
2152.74 and 2901.07 of the Revised Code and a population statistics database for determining the
frequency of occurrencc of characteristics in DNA records.
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(4) "DNA record" mearts the objective result of a DNA analysis of a DNA specimen, inciuding
representations of DNA fragment lengths, digital images of autoradiographs, discrete allele assignnient
numbers, and other DNA specimen characteristics that aid in establishing the identity of an individual.

(5) "DNA specimen" includes human blood cells or physiological tissues or body fluids.

(6) "Unidentified person database" means a collection of DNA records, and, on and af[er May 21,
1998, of fingerprint and photograph records, of unidentified hunlan corpses, human remains, or living
Individuals.

(7) "Relatives of missing personsdatabase" means a collection of DNA records of persons related
by consanguinity to a missing person.

(8) "L.aw enforcement agency" means a police department, the office of a sheriff, the state
highway patrol, a county prosecuting attorney, or a federal, state, or local governmental body that
enforces criminal laws and that has employees who have a staLutory power of arrest.

(9) "Administration of criminal justlce" means the performance of detection, apprehension,
detention, pretrial release, post-triai release, prosecution, adjudication, correcTjorial supervision, or
rehabilitation of accused persons or criminal offeriders. "Administration of criminal justice" also includes
criminal identification activities and the collection, storage, and dissemination of criminal history record
information.

(B)(1) The superintendent of the bureau of criminal identification and investigation may do all of
the following:

(b) Establish and maintain a DNA database;

(c) Establisll and mairttain an unidentified person database to aid in the establishment of the
identity of unknown human corpses, human remains, or living individuals;

(d) Establish and maintain a relatives of missing persons database for comparison with the
unidentified person dataase to aid in the estabiishment of the identity of unknown human corpses,
human remains, and living individuals.

(2) If the bureau of criniinal identification and investigation establlshes and maintains a DNA
laboratory and a DNA database, the bureau may use or disclose information regarding DNA records for
the following purposes:

(a) The bureau may disclose information to a law enforcement agency for the adniirnistratiori of
criminaljustlce.

(b) l he bureau shall disclose pursuant to a court order issued under section 3111.09 of the
Revised Code any information necessary to determine the existence of a parent and child relationship in
an action brought under sections 3111.01 to 3111.18 of the Revised Code.

(c) The bureau inay use or disclose information from the population statistics database, for
identificabon research and protocol developrnent, or for quality control purposes.

1 (3) If the bureau of criminal Identification and invesLigation establishes and maintains a relatives
of missing persons database, all of theYollowing apply:

(a) If.a person has disappeared and has been continuously absent from the person's place of last
domicile for a thirty-day or longer period of time without being heard from during the period, persons
related by consanguinity Lo the missirtg person may submit to the bureau a DNA specimen, the bureau
may inciude the DNA record of the specimen in the relatives of missing persons database, and, if the
bureau does not include thc DNA record of the specimen in the relatives of missirig persons database,
the bureau shall retain the DNA record for fttture reference and inclusion as appropriate in that
database.

(b) The bureau shall not charge a fee for the submission of a DNA specimen pursuant to (jivision
(e)(3)(a) oPthis section.

(c) If the DNA specimen submitted pursuant todlvlsion (B)(3)(a) of thls section is collected by
withdrawing blood from the person or a similarly invasive procedure, a physiaan, registered nurse,
licensed practlc.ai nurse, duly licensed clinicai laboratory technician, or other qualified medical
practitioner shall conduct the collection procedure for the DNA specimeri submitted pursuant to divlsion
(B)(3)(a) of this section and shall collect the DNA speciinen in a rnedically approved manner. If the DNA
specimen is collected by swabbing for buccal cells or a similarly noninvaslveprocedure, division (B)(3)
(c) of this section does not require that the DNA specimen he collected by a qualified medical
practitioner of that nature. No later than fifteen days after the date of the collection of the DNA
specimen, the person conducting the DNA specimen collection procedure shall cause the DNA speclmen
Lo be forwarded to the bureau of criminal identif9caUort and investigation in accordance with procedures
established by the superintendent of the bureau under divlsiort (Fi) of this section. The bureau may
provide the speclmen vials, mallnig tubes, labels, postage, and instruction needed for the collection and
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forwarding of the DNA specimen to the bureau.

(d) The superintendent, irr the superintendent's discretion, may conlpare DNA records in the
relatives of missing persons database with the DNA records in the unidentified person database,

(4) If the bureau of criminal identification and investigation establishes and maintains an
unidentified person database and if the superintendent of the bureau identifies a matching DNA record
for the DNA record of a person or deceased person whose DNA record is contained in the unidentified
person database, the superintendent shall inform the coroner who submitted or the law enforcement
agency that submitted the DNA specimen to the bureau of the niatch and, if possible, of the identity of
the unidentified person.

(5) The bureau of criminal identification arrd investigatlon may enter into a contract with a
qualified public or private laboratory to perform DNAanalyses, DNA specinien maintenance,
preservation, and storage, DNA record keeping, and other duties required of the bureau under this
section. A public or private laboratory under contract with Lhe bureau shall follow quality assurance and
privacy requirements established by ttre superintendent of the bureau,

(C) The superintendent of the bureau of criminal identificafion and investigation shall establish
procedures for entering Into the DNA database the DNA records submitted pursuant to sections 2152.74
and 2901.07 of the Revised Code and for deterniining an order of priority for entry of the DNA records
based on the types of offenses committed by the persons whose records are submitted and the available
resources of the bureau.

(D) When a DNA record is derived from a DNA specimen provided pursuant to sectipn 2152.74 or
2901.07 of the Revised Code, the bureau of criminal identification and investigation shall attach to the
DNA record personal identification inforrrmation that identifies the person from whom the DNA specimen
was taken. The persorral identification information may include the subject person's fingerprints and any
other information the bureau determines necessary. The DNA record and personal identification
information attached to it shall be used only for the purpose of personal idenLification or for a purpose
specified in this section,

(E) DNA records, DNA specimens, fingerprints, and photographs that the bureau of criminal
ldentification and investigation receives pursuant to this section and sections 313,08, 2152.74, and
2901.07 of the Revised Code and personal identification information attached to a DNA record are not
public records under section 149.43 of the Revised CUde.

(F) The bureau of criminal identification and investigation may charge a reasonable fee for
providing information pursuant to this section to any law enforcement agency located in another state.

(G)(1) No person who because of the person's employment or official position has access to a
DNA specimeri, a DNA record, or other information contained in the DNA database that identifies an
individual shall knowingly disclose that specimen, record, or information to any person or agency riot
entitled to receive it or otherwise shall misuse that specimen, record, or information.

(2) No person without authorization or privilege to obtain information contained in the DNA
database that identifies an individual person shall purposely obtain that inforniation.

(H) The superiritendent of the bureau of criminal identification and investigatiori shall establish
procedures for all of the following:

(1)The forwarding to the bureau of DNA specimens collected pursuant to division (H) of this
section and sections 313.08, 2152.74, and 2901.07 of the Revised Code and of fingerprints and
photographs collecUed pursuanL to section 313.08 of the Revised Code;

(2) The collection, maintenance, preservation, and analysis of DNA specimens;

(3) The creation, maintenance, and operatlon of the DNA database;

(4) The use and dissemination of Information from the DNA database;

(5) The creation, maintenance, and operaLion of the unidentified person database;

(6) The use and dissemination of information from the unidentified person database;

(7) The creation, maintenance, and operation of the relatives of missing persons datahase;

(8) The use and dissemination of inforinatlon from ttie relatives of missing persons database;

(9) The verification of entities requesting DNA records and other DNA information from the
bureau and the authority oPthe entity to receive the information;

(10) The operation of the bureau and respon§ibilitles of ernployees of the bureau with respect to
the activities described in this section.

(t) In conducting DNA analyses of DNA specimens, ttie state DNA laboratory and any laboratory
with which the bureau has entered into a contract pursuant to divislon (B)(5) of this section shall give

A-9

http://www.legislature.state.oh.us/bi1ls.efin?TD=128 SB 77 10/16/2009



I Laws, Acts, and Legislation 1'age 4 or /J

DNA analyses of DNA specirnens that relate to ongoing criminal investigations or prosecutions
priority over DNA analyses of DNA specimens that reiate to applications made pursuant to section
2953.73 _. "^-%c5e^._ of the Revised Code,

(J)T7e-attorney_cI4,'Lneral may deYfloP Proced-eresforent^ingnto t[Le_natmn^pNA indeX sy^em

theDNqrecords subnlitted pur^a,l^to dlvisiotL(-fi)(1) ot sWion 290-1,0 of the Rew.sed.Coode,

Sec. 2901.07. (A) As used in this section:

(1) "DNA analysis" and "DNA specimen" have the same meanings as in section 109.573ofihe
Revised Code.

(2) "]ail" and "comrnunity-based correctionai facility" have the same meanings as in section
2329.01 of theRevisetl Code.

(3) "Post•release control"has the same meaning as in section 2967.01 of the Revised Code.

M-11ieznd pfaheariesting_law_enforcement-a.gency° n ans whichevgr of thefe,pQwing is
applica4le regartll.ng_the afreat tn9S!estlon_

(.a)_If the_arrest_Was male J)y_d sherd(gr a depuly_sheriff, ttf>e_sheriff whornede the arfe5tor
wh9 employs thedeputy shenff whomat(e the arrest;

JUtlearre.sty(aslnade hy agaw enforcenl£nt offices¢)_a law enFQrCement a9QSyof a(h)
mutiici 1 orpo atlon the chie.of_pphce, rnans Ltal, or othg^rSJilef law enlorcement-Acer gfLlie-a9ency

that_emplflys tlte_qfficerwboJ_npde th_earle5t;

(c) If_the_ u_,rest was m.adeby a c-mstable orJaw^enforcetneIlt offic;er ofItownshiRpolic,e
departmaOt3[ police clisttict pohceAUC€ theSOr,sSabie whoupade the arrEStor the chief law
esr forCe_mentnffjceLof thedepart_mentor ugEncy tha_tempfoysthe.4fHeerwhg tit@de thetlr'Lest:

(d) If theaFr st was madeby the superjntendehtQa trooper ofthes-Latenl ighwakpatroI, the
superin[enQentofthesAat.ehighwaypatLOl;.

(e)_If1he arrest_was-made hyo1aw enfprsem^nt offsefllot ider0ifierLin drvisorL(A)(4)(a),_(Yt),
of t_hr._sse-ctlon, th?shicfJaw enfosr entent officer of the I^forcer^yency^aY3liiPloXs

the officelyPhomade-the_arrest..

(B)(1) On and att,er 7u)y 1,_20IL,_apersQLI-wllP is eighteen years oI_age or.ol_dl:rand whois
ar£esA'eSLon or afterluly t221d., for a felorlyoifense shallsnbmlr tR a DNA sp_ecifnen co)lectioIl
procedure_administered by llie heatl of thearrestinglaw enfnrcementagency The headQt the arresting
law^eltforcemen.tLge0sy shalltause_the DN_AspecimenTo_b3 collecteAtrom th_epersonduring thE intake

pr9SessaLtSEJIil, comm flttY ba5e.d-orr€Ctiona-l-factltty. d@ten.tton faciltty,9rJaw en-fars.ementage9cy

office_oL5tatlon to_yJ111Ch the a1Le.sted perspillsAaken-a{t^the arbast. The head nrthe arrestlAiglaw

eIlforcepeuriLagency shall pHuse the_D_NASpecfrren to_be cNlucteSLln acco-rdance wLrJ_i dlvy4ion (CLofthis

sectioLl..

(31 Regardless of when the convictiori occurred or the guilty plea was entered, a person who has
been convicted of, is convicted of, has pleaded guilty to, or pleads guilty to a felony offense mM, wtio is
sentenced to a prison ternl or to a colnmunlty residential sanction in a jail or communlty-based
correctional facility for that offense pursuant to sertion 2929.16 of the Revised Code, antl,vho does.not
pm+s=4€a4NA sResimen purslrant.t2divisio2(4)j1) of this.section, and a person who has been
convicted of, is convicted of, has pleaded guilty to, or pleads guilty to a misdemeanor offense listed in
division (D) of this section errd, who is sentenced to a terni of imprisonrnent for that offense,.artdivho

Dloesnot plrzy[Aea_PNA speci7nen_pursyatitudivls on @)(1)o_f tYus_^ection, shall submit to a DNA
specimen collection procedure administered by ttic director of rehabilitation and correction or the chief
administrative officer of the jail or other detention facility in which the persori is serving the terni of
imprisonment. If the personserves thc pnson term in a state correctional Institutlon, the director of
rehabilitation and correction shall cause the DNA specirnen to be collected from the person during the
intake process at the reception facility designated by the director. If the person servesthe community
residentlal sanetlon or term of imprisonment in a jaii, a community-based correctional facility, or
another county, multicounty, niunicipal, municipal-county, or multicounty-municipal detention facility,
the chfef administrative officer of the jafl, communlty-based correctlonal facility, or detention faclllty
shail cause the DNA specimen to be collected from the persori during the intake process at the jail,
community-based correctionaf facility, or detention facility. The DNA specimen shall be collected in
accordance with division (C) of this section,

(3'j(3.) Regardless of when the conviction occurred or ttie guilty plea was entered, if a person has
been convicted of, is convicted of, has pleaded guilty to, or pleads guilLy to a felony offense or a
misdemeanor offense listed in divislon (D) of this sectlon, is serving a prison tern'i, community
residenttal sanction, or term of imprisonment for that offense, and does not provide a DNA speclmen
pursuant to division (B)(1) or_(;L) of this section, prior to the person's release from the prison term,
comrrmnity residential sanction, or fmprisonment, the person shall submlt to, and the director of
rehabilitatlon and correction or the chief administraCive officer of the fail, communlty-based correctional
facility, or detention facility in which the person is serving the prison term, communlty resldential
sanction, or term of imprisonment shali administer, a DNA specimen collection procedure at the state
correctional institutlon, jail, community-based correctional facility, or detentiori facility in whlch the
person is serving the prison term, community residential sariction, or term of imprisoriment. The DNA
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specimen shall be collected in accordance with division (C) of this section.

(3j(9)(a) Regardless of when the conviction occurred or the guilty plea was entered, if a person
has been convicted of, is convicted of, has pleaded guilty to, or pleads guilty to a felony offense or a
misdemeanor offense listed in division (D) of this section and the person is on probation, released on
parole, under transitional mntrol, on community control, on post-release corttrol, or under any other
type of supervised release under the supervision of a probation department or the adult parole authority
for thal offense, ansi_did notprov"uhaaONA sR€cimen pplrsa-?nt to ^lston (B)(1),_(2), or{^ ofShis
sectiQn, the person shall subtnit to a DNA specimen collection procedure administered by the chief
administrative officer of the probation department or the adult parole authority. The DNA specimen shall
be collected in accordance with division (C) of this section. If the person refuses to submit to a DNA
sper,imen edllection procedure as provided in this divisiort, Lhe person may-be subject to the provisions
ofsection 2967.15.of the Revised Code.

(b) If a person to whom division (13){3}(4)(a) of this section applies is sent to jail or is returned
to a jail, community-based correcCional facility, or state correctional institutlon for a violatipn of the
terms and conditions of the probation, parole, transitional control, other release, or post-release control,
if the person was or will be serving a term of imprisonment, prison term, or community residential
sanction for committing a felony offense or for comrnittlng a misdemeanor offense listed iri division (D)
of this section, and if the person did not provide a DNA sperimen pursuant to tllvision(B)(1), (2),_(31, or
(3jj9)(a) of this section, the person shall submit to, and the director of rehabilitation and correction or
the chief administrative officer of the jail or community-based correctional facility shall administer, a

. DNA specimen collection procedure at the jail, community-based correctional facility, or state
correctional institution in which the person is serving the term of imprisonment, prison term, or
community residenLial sanction. The DNA specimen shall be collected from the person in accordance
wlthdivislon (C) of this section.

{4j(5) Regardless of when ttre conviction occurred or the guilty plea was entered, if a person has
been convicted of, is convicted of, has pleaded guilty to, or pleads guilty to a felony offense or a
misdemeanor offense listed in division (D) of this section, the person is not sentenced to a prison terni,
a community residenCial sanction in a jail or coinmunity-based correctional facility, a term of
imprisonment, or any type of supervised release under the supervision of a probation deparLinent or the
adult parole authority, and the person does not provide a DNA specimen pursuant to division (B)(1),
(2), (3),_(4)(a), or (83(p)(b) of this section, the sentencing court stiall order the person to report to the
county probatfon deparLment immediately after sentencing to subni{t to a DNA specimen collection
procedure admirtistered by the chief administrative officer of the county probation office. If theperson is
incarcerated at the time of sentertcing, the person shall subtnit to a DNA specimen collection procedure
administered by the director of rehabilitation and correction or the chief admirristrative officer of the jail
or other detention facility in which the person is incarcerated. The DNA specimen shall be collected in
accordance with division (C) of this section.

(C) If the DNA specimen is collected by withdrawing blood from the person or a similarly invasive
procedure, a physician,registered riurse, licensed practical nurse, duly licensed clinical laboratory
technician, or other qualified medical practitioner shall collect in a fnedically approved manner the DNA
specimen required to he collected pursuant to division (B) of thls sectiort. If the DNA specimen is
collected by swabbing for buccal cells or a similarly noninvaslve procedure, this section does not require
that the DNA specimen be collected by a qualified medical pracLitioner of that nature. No later than
flfteendays after the date of the collection of the DNA specimen, thehfad oflYleaire5ting layy
o.nCorcemen^gency re9ardLag a DJNA sRectmen atsl en_pursuatittmdlvl5 or )j1) ofiliis-,s€ction, the
director of rehabilitation and correction or ttie chief administrative officer of the jail, eommunlty-based
correctional facility, or other county,.rnullicounty, rriunicipal, municipal-county, or multicounty-municipal
detention facility7 in which the person is serving the prison term, community residentlal sarictlon, or
term of imprisonnient regarding a9JA5Recimen LakenpursliaDLto divlsiQrl(&)(2),(_^),Or(4)(h)_oUILs
sectlo_n tdlechieLabrointstrat^_1veoffLcEr of the piobatiorlc(epartmenL9tllf eaduJLpa4leauth9Ltly
regarding a D,JA-specimen taken purspa7lCto divi iojL(b)(a)(a)_oflhls settion,2rtheyluet
admtnistrahveofflcer_¢Lthe coll nty probati n QffLce, the cji[ector ofrehabilLtatton^arldsorrectLo-n,^rthe
chiefsidmintstratiyegfFlcer9tthe)aiLoro111erdetenrrotLfacility_inwhichthe_pcrsonisincarcErated
cegardLny_a4NAspecimen takenlLurSUant to_ffivision (B) WI) -Ofthis section,whichee>ver15 app icaJale,
shall cause the DNA specimen Lo be forwarded to the bureau of crirninal identification and Investigation
in accordarice wlth procedures establlshed by the superlntendent of the bureau under dlvislon (H) of
section 109.573 of the Revised Code. The bureau shall ptrovide the specimen vials, mailing tubes, labels,
postage, and instructions needed for Lhe collection and forwardinq of ttte DNA specirnen to the bureau.

(D) The

. , DNF1 specllnen
collection dufx--se.Lforth in d_lya.sioll (6)(1)_RfShls sectiRrl3pplles toajiyperson wtlo is eighteenyear Of
ageoC9Jflelarid who=sdrrested ortor after2 uly_L 20t1, for ally fetony ofLeDse. TheRNA specLrlen
coLecLL011 dutfes_satlorth in diylsions (J3)(^),_^3), (4)(a),14)(b), aPd_(5) of t_his sectionaRply to any
person who has been convicted of, is convicted of, has pleaded guilty to, or pleads guilty to any felony
offense or any of the following misdemeanor offenses:

(1) A misdemeanor violation, an attempt to commit a misdemeanor violation, or complicity in
committing a misdemeanoP vlolation of sectiori 2907.04 of the Revised Code;

(2) A misdemeanor violation of any law that arose out of the sarne facts and circumstances and
same act as did a charge againsL the person of a violation of section 2903.01, 2903.02, 2905.01,
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2907.02, 2907.03, 2907.04, 2907.05, or 2911.11 of ttie Revised Code that previously was
dismissed or amended or as did a charge against the person of a violation of section 2907.12 of the
Revised Code as it existed prior to September 3, 1996, that previously was dismissed or arnended;

(3) A misdemeanor violation of section 2919.23 of the Revised Code that would have been a
violation of section 2905.04 of tlle Revised Code as it existed prior to ]uly 1, 1996, had it been
committed prioc to that date;

(4) A sexually oriented offense or a chtldvictim orientedqffense, bothasdefined in section
2950.01 of the Revised Code, that is a misdemeanor, if, in relation to that offense, the offender is a tier
jII sex offender/childvictim offender, as deflned in section 2950.01 of the Revised Code.

(E) The director of rehabilitation and correction may prescribe rules in accordance with Chapter
119. of the Revised Code to collect a DNA specinlen, as provided in this section, from an offender whose
supervision is transferred from another state to thls state in accordance with the interstate compact for
adtdt offender supervision described in section 5149.21 of the Revised Code.

Sec -2933.81-(A) As Vs-ed in tliis-sectioAl.;

(11'C-ustoAl011nterro atton"mS'ansany IritErrog2ti2n invpJyingala`/^'Srlforcetn&ntoffl(̂'eC's
gue@tlg3mg that-Us reasoh,ablylikelyto ehcntiiycrirrminat=ng respolises anQ In which_a reasoPable peiB2nin
the_aubjec4's.positig.rtwould-c-QM(derselfJO beioOStady, ^glrunr when_aperson shouldhayelleern

advisedQtheper3on'sri 1lttoceugSeland rightto-reLllainsilf=t andof hefact.tClatanythngtrL
oerson saK 4o-uldbepsed agmn5tthe oerson,as specifierlbYthe United Staleisupreplecourl in
(yrrandoy_Arrzosa_j1966L 3a4 t1.5. 436, and-subseqgeDtdeclsjons, anden_dingyi hBIlthe questioaffug
hasgompletely finisbed.

(2)"De.Lentipn f^.rility"_ha^^-ihesanlemeaning_asinseSlion2971,01.oLLhe Revi ed Code.

(3) "EICCtfonicSe54iding'=RCelectronjoallYLecordedLJ7eans arra4dio and visriadrQCqrding,tat i&
an auChenlic, accurate,unaltered recp[(fof a custodiafin :eLrogat_ofL

(4) _local correctionalfacllity_has the samemeaPLg as_in s_ectlon 2993.13_Qf the Ruyised Cndn.

(5)_place of9etentioWLmean^a-)ail,ROliceor shenff'sstat.ion, hclldiq9 cep,-statecosrectional
ms_tuution, loss7loorrsstional facoity,dete2Yion facility-or deRarhnent_qf youthh-%ervice,,-fasillty.

(6) '^State correctiona(jnstitution_bas thesame mQaoing asin,sectio_a4967.01 otthe Revis_ed
Code.

(7) "Statement"me,ans_an arot,,written._s$}n langylage,9r uonveLhalf-commurpcatlon_

(f#)-AILstatemeRts madgl2y apeGSOp wh2lithe sgs{tect 4-f-aYtola lo or^ ai sslble yfulatlonaf
sectio2290391, 290302, 2903_03,.2903 04,.2943,Og1, 29_03,05, or 2903.0fi.a^wlat_oirof section
299 /.02or1907.93,or an ittempt tecommitaviolatlou.of sectio^2907.0Z nf the RevisedCode dur_ng
a cy>stodiai interrngatinngJlia placeof deteotron shali buelectronically rPcofded-Ihs presximed thatthe
Statemenl.s_nlade d1'.a-person-dinringflffeelectroAiCre or iqgofaSuStodi,^l lnterrogajjal arQ-^l2(l.mtary-jf
the law-bnfor^ement fo ff^rfollows khe propEtprocedures undor-thissgctien wittLregar4toShe
electconirrucordingoCa custodialinterrogadon_The personrnakSngthe statements,_durLlg ttre electronic
recordsngAf the cLStodtaLinterrngax(21.has_Che_bu[denQfpr_ov_ing_thattliu^statemeIlts IDadV'-during_jhe

custodial_in-tuxDgatiorlsyerenutyoluntary, l heLesball bestizperatyAOalnstthe law enforcemeat
agencylhat emplLlys aJlaw3nforcP.rnent oflcer if tlLe_ldwenfolSefnentofficer fad,slo eleStr4nicagy-IECord

aS reguireA.l2y_thisdiylsiona_4ustodial_rLigrroflatiPll.

(C]A.tailure_toeLectt'on_tcallyrecoCrLa sta.tenientas CeqUired t2'}_this sefSlon shaffLnotpryvide the

Il@sis to-excluQe-ot-Suppre55She statementin any crimip$Lproceeding,delinguentchild prQCeeding,_oi
otherlegal ptoqeeding,

(D(7.)J-aw enforcemenxp.ersoneelshalLclearly idsntiLy an_dsatalogue- every e-lectronir recording
of a cus tlial mtecrsgatton ulat isrecordedfzursuantSO ttds section.

(Z1rf a cri..inal ro delingue_nt_chQd pmceedin is ouglsagalnstaRereon who was thesubje.ct
ofaSustodia7anterrogation that_w.as electrArJlcallysecorded,law, enfo cementpersonnel sltallprtns^rve
the recordlpg un it^hE later of when^)Ilappeals-posY c9nvictlontelief proceedings, and haheas corGZUs
procee9ln9s arefinal aJdSoncladed_or theQxpiratiopof fheatadod of_ti[ae wit utwhlef!.sgGh apReat,s
and proLeEdingsJrl.ust bebrought.

(3)_Upon motion by_thedefenQant in_a-crflnlnal prQceedlr>g or theafllleged dehnguentctuld ina
deiiltqlrentchddlroceeding, theSDSlrt may o_rderthat a copXofan electronic.rec9rding4f_a custodial
interrogation of the}1Qrsonye_preservgQforany_aperfod beyondlhC-expiratiQnofall appeals,-p9st-
convict'lon relrejJdroceeor ings, anSlJlabeas roryluspooceedrigs.

(4) If uecrtrri n r delinquentrhp(Lproce_eding i5hL411ght_against aperson wh(Lwas thesilbject
Qf a cu5tocial interrpgation that wasetectronlcally reLotded pursuant to t_hi^èer,hpn,lawe,nfQrceme_nf
personnel shdll presalv_e.She relatecl recording untjl_.all apphcabte statB and federal stattLteS of limltatlon_s
bar prosecntfonof_thE persoa3or any_offense orvio(atio[tbase,dpfl_a relate.d toaey conduct dlscussed
in tt>esustodiatrnterro9abon, uatilrhe person dres. orfor a_pedod of thirty years, whichever occur9first.
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Se_t,-2933.$2-_(A) As used inthiSrection;

(1)0)_[iiologiCaLevidence_means anyof the.fpllowiag;

(i) Ttesontent54f a sexUaj assauk examinationkit;

Yagc / Vl GJ

(ii) AnyiLemthat_contains4lood, semen, hair<saliva,skietissue,_fingernail_scrapinys,-bone,.
b¢dlly f ui or anv other ide2t,LfjableZliosgical^gi tei ial that-igascQ(lected a_5 part ofo crirnlnal
investlgation orielinqu^tihildinyestigation^nd that rea5ona_blymaype_ased tp in4[imirrategr
exCnlPatennypersonloran offenseor dellnquerrt 1GL

(blTh_edefiBltlon of"biotogicaleviClgnce'L5eI forthd_rlivision-"1)(a) of thissSCtionapp-li(ts
whetherthe rrr8terialfn_gue5tionJs ratalogsule _separaately, suchLason asl; Ieor swabDr in a-testSube,
gr_7s present4n qther^videncm.including,.ltrt notfiIDrtedto,-dothing, jlgatures nl edditrgor other
househblc material, driri ksgcups orSQntame<s,_or cigarettes.

(2)_"Bioloa cai mat-eflaL" hasL4(^-samesteaning as_insectiona953_zj9tthe Rsmi.sedCo-de

(3)"DNA.'Lias the s3memeanln9 as in section149-573nf the Revised_Code.

(4)2ProfiWLmeans-a-yniqueikftifiersa_n individual, derived_from 2NLi.

(5rPrnso"u_tor" ha.s the snme_nreani seLctron 2935.(}d_of the Revised-!^qsLe.

(¢12GoveIItrnentalnyiL,ence:retention entity" meate^-all ofJle following:_

ja)A_ny law enforcennicntsngency._prosecntor'4 officc,yourt,gulZic hosQJtal crialeLboratary,_or
othergQvernmental orpnbli4entity ¢rindivfdgalwithintJs state that ischarged withShe cnllection,
storage orJetrivat4fbi0loyical.evrdellce;.

Wd_AayoffiSLaSremp^'-aee ofsnny€ntityor-individua4crinoUn AivJon(n)M(a) qf this
sectiap,.

(61(7 ) Eneh_governrpental eyidence retention entity that secnres anySiiologicat e_vidence in
relatron tq_a0!nvesiy3Yion nryr95ecufion_of a r;rinoinal offe.n5e9r deLrlWrent]Ctthat is:?,vi4lati¢n_of
sect;u.a2903.QL,2903.92,1903.Q,3,2903 0_4,1903.04_1.290391x,,_290792,-or 2907,Q3 or di fon (A)
(4Lor (R)_ofsection 7„907.0iofShe Revised Cod€.orof section2923.02-of the_RCYised_(.ndein an
atternptrocomrAit_a vtolattQn ofsectfotl 291)7.02,of theRevjsed_C9de shans€cure Che blological
evlSLence9rwhicheveLof the-following_periodsnf tinie is applJcabte:.

(a) For_a violation of section 290_; f2Lor 2903.02.of thegevised S.ode, forlhe periodtof time_that
the offense or actremains unsolved,.

(h) For a uiolationnlsection-Z91]3.03,_29Il3.04,_2993.041 Z403.OFi2 907.02,,,or2907_03 or of
division (AO(4)-or (Bd_oLsectron 220%.059fLheRevised Codeora violalo_nofsectinn 29.,OLof tht
RevispdS9de rzlan-attemptto_commita violatian_of sectinn_290292_of thnRe_visedCode, for a perlodsrP
-thi.rtkyears-fthe o_ffense oractrelLain-zrur sitlved;

(c)_lfznypersorils convicted of_oLpleadsluiltyto theottense,-ncis ad7udicatedaflelloqaent
child.fnrcommiSing. thedelinquentsict.Por the.period of time thatltLe personzemainsincarceratetl, in_a
depaIImenkotyouthsecnces n*tLtutlon 2r othertuvpnrle far,ility,_under;LCommunitYcontrol.9anction
for thaUffense,nlderany oLder of djsposition forthat_aC,9n p_roba[ion or parole for lhat offensE:,
underjudicial release_oLSupervisedtelease for that act,-under_post releasecontroL_fqrthat9ffEnse,
nlvolvedJnsIvil htigation rnnonnectl2n_wtOt thatoffense_or att, or sublect tosegietratian and other
dutiesimposed f4r chat_oflense or actUnder sectrons 2959.04,. Z259.04y_7,950.05,and 2954.Qrzofthe
RevisedCqdnor for aperiod_oLthirtyye-ars, whrichLler is earlter. If aftgL the_petiod of LhlrtYyears_the
pers9nremains-fpcalcer.ated,th n tLegovernrOBntalevidence-retCntionen.tiLysbaLlsecurethelDo)ogic_aJ
eidenceUntUthep.ers0nlS reteasedhun7rincar4erdtlon (Lr dies.

(?)Shis se-tlodapphes_t4evldencethatw@tn thedaossess1011 of any_gov&rnmentaLevide âCe-
reteritlmlentityslarringthc invesGgation and_prosecuhooS9f a e^mtnal caseordelrnSiuer]t chld case
nvSilVing_a_vinlation_oLsectiorr 03.01,_29D.07,_29ll3.03 Z943.04,_29113.041,2903.02E,.4907.02,.gi
2907A3_or of divisron_(A)(4)or (gi)-GfSection_2907-05 ofthe Re_Ised Code_ara violationof_sect9s
2923 OJ of the RevrSed_Code in_an.attemptlo cornlplta vl2lntionof se[tion 2907-02 of the33evised_C4de
and that,at the.tin?e thgperson is npli Vlcted g[or pLe_acls_guiltyro_the tiffeJ].seor issidiudicateda
deDnqtientchnd fortlradelinquent.act, was Likely tosontaiaUi4logu-allnaterial.

(3)_A goverrunental evidente-retention entxythatpgssesses biologlcafevrdence shall retain.tLte
blo(RqicaLevidenc&in thaamPUnLandnlanner,gufftcient t2deveLop a DNA pr.ofile f_rxzrn_Lhe btSilogtcal
material cnntalnedin_otincludednn theevidence-

(4) 51ROn written requestlzy th.edetelldantina crmsnal case cor-Lhe alleged dellnquent chhid_In a
delinsluent childoase nvolviag a^olatlon ofsectLon_2903.01,_2903 02, 2903.03, 2952304, 2903..041,
29.03.06,2907.02.,.nr2907_03 Ar of divrsiorL(A)(4_) ol (B) ofseCtion 2907.05 of tlle Revised Code orsn
vlolatioul^f sectioa2913.02of the-Remsed Codeln ari attenipt_tracoinmita_vJolation oLsectton 2907,02
gf WyeRevisefZCod.e,a-governrneAtal evidonee-ret_efAtlon gntty_thatPo3sesses brol_ogic I^evidEnce shall
prepare_an inventory of_tht bfologicaLevldenre that has_been prescrvedtn connectionwith the
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defendapt's crimi7Lal_casue.SlLShe allegeQ del-nqpent ch_Idis delingkent chtlQyase,

j5) AgQV_ernmenta-l evidence-retentt^rLentity_tttatpo5se4ses biolog^al e.wde.uce th^iycludes
plologlcai [naterial-maYdestmylbe eviAence hefoty the ex IratlonoLtlLe appiKable perlgdof tin
apec£tedin rliJsjon (gl(1) of this^tion if a11 of ttte(QIQwing_apPly:

(a) No-olhEr proviston of fedQral or statelaw reqnir'°.s thestate topleserve Lheeviden.ce.

jGlThegqvgrnmenWl-^avidence_retentioiL^ntity, bvicertifiedmail,rnturn receipfrequested,
pro I s nn. [oof irLentto destrov tt}e evidence 9-a II -of theFldtlhpwing:_

(i)A11_Rersons who remaipln custody, incarcerated, inteiSlearphetit ofyouth seryices instluion
or otheLjuvenile faLllity,_undgr a corn.munity contLol sanctinn, urLderany orderof disposition_on
prabatlonor parole,-uDder_7udiaaLelease orsupervised_relea&e_under p95t-rele35e contr Invglvedin
cLvil litiggt9n, or suk7ect to registrat_on_and otheL duties Raposed forthat offense oraCtunder-aections
29SQ.,Q4,29_11.441, 2_95Q,05, and2450.06yfthe^vised Co^as a reof a^rminal^ctlork
de-linquency_ad7u-dicaon, oS-acrimitwentrelated t2theeyidnce in qnestion,'

(ii)She atlprsey of recpu-d for eacYr person who ig^custn+iy in anY cncumstancerlescribed_in
divi4ion_(9)(_5)(Li)(i)ofthJs sectionl^the aclLneY nff9cQrd can be locp>ta([

(iv) TheaLYpsecu r pf reCQG^n the^.^es th^tesnlted ^^Le custodYof the oerson^stody, in

anycircurpstancell.eSCribed-la-division (B)(5)(b1(i)_Ofthis section;

(v)jheattornel' general,

(c)--No-¢erson tv7_o is r>-o_Uifled under drvision-($1(5)(h)_ofShis section dnes ettherof ttie folAowm9
within oneyearafter the datRonwWGhthePerSonreceivzs the r)Qtice:

j()filesarnotion fortestingsevidencetrnder sectlons 295.'^.71 to 7,95381 orsectio(2953..82 of
thn RevisedS9d2;

(ii) Submits rn_written reqttest for reS.ention ofevidencetothegovernmen4.atevidence retention
entitytyatproviitednotlceofits IntentSO destruy-evideno^under drnsion_(_B){^)(b)s^rdrls section.

(61[f, afferprovld;ryqnotlce uIlder dltigionof this s•_ection_afJts Intentto destroy
evidunce,^golernmenteJ evtdence-reten wnentity_receivessas^!ritten? reAuesifotreten i rufthe
evidence_fr4m anyperson-tv^whornthe_notice-is-provided,fhe go_vernmentaL.e_videnc€setention_entity
shntlretaintlleevidence_while the_,ierson reterredt9 uldivisjon_(B)(5)(h)11)oftbl9SectLott[ernains in
Sdastody,.incarcar,ated, in a detLartmEntsifyouu hsErvices instltution_aiotheLjusende faCUfty,unchera
comin0oitysgnttol sanction, umderany order9f dlsposiiion.anpcobatsn9lparole,underjudicial
releasr.orsupervjsed release4 under post rexasecontrot,Jn_volvedlti_civil litIgation,-orsub7ect_to
re,gisttratiorandothi unposed for thatoffense.sr act_undEr sec.Si.ons 2959.09,. 299 g4r,
2950 Oz,_and 795(L06 of theBevised Code as_aresult of aSrlminal conviction, delinquflncy adjudicatior
orr4rffilitmentrelateSil.othe evipjence Inr}.ue5to2

(7) Agov&rnmentaLevtde.nc,^etenuon_entlty_shallnot herequiredSo preserce physicaLevidence
puLsuanttotbis secttQn that isot su ch a. stze, J>-ulk,oi physical character asta render-cotentton
impracticabJs_when_retentionof pfrysicalevidence that othervise.would_he required to he_retained
Bur5uanitoth1s ssctLon is irnpracticablensdescrU>-ed in ttnsslivisron,_thegovemmentz(evidence:
retention entity-that Rthe[wise wn5lld be rell.uiredtn retaln thephysical_evjdence5hall rem4Ye_and
prCserve-pOrtionsottLle materlElevidenc'C_Iitcelysocontam f}jol49ical eviden_cerelatedl9the offense,in
a qonnttty suffSlent topeCn?it fnturepNA LestltLq befarereturning9r dl.sposing.of th31_physicaLevidence.,

(G)jl) IbQ-presgrvafton of biolo9icaLevidence_taskforceestabhshedivithlntlhe-bureau-QCcriminal
idknilficati9ruand invusligation urtder section 102.61of the-Roylsed5ode sh Iastabl tts asys rn
regardirlgthe_proper preservation ofbiological3vidence Ln this_stat2 in est..ablishin the system, the
task force_syaU do alLSZf the foUQwing _

(a)J2eY1se stand8rds reJ( arQfngthe prpper-^zollection_CCtention„llnd cat}.llggui ngof^ologlc3il

evidenc;e-f9r ongoing inve_stigations andproses:uYiDns;

(Iz)Recnmmendpractices, pr9_tscols, ^yodels,andresonrces-foi thecatalogrJngandaacasslbility
of.pCeser`!e_(,thiologiciLevldenee alreadyJrLthe posse5sion of.governrnental evideace-ret_ention en_ttties.

(2)_dn consuftatioD with_ttepre_servation of Urologicalevidenc_e_tasl< forr-e descril3ed_in divsiolr
(C)(1)_orthls sectlsn, the drvrsionuf ctrmtnaljusLCe servrces of the ctepartLnent ofpti pâc safely.shall
adlninlsterandsondnsttraining_programs foiJawerllOrcerlszffic,er,aandotheLretevarimployees
who are_cturged_withpreserving anrlcataloguin9l?iologicaLevidencereqardingthe rnethods and
pr9ceduresreferenced_ul this_section.

Sec.,2933.$3,__(A) As used inthis5ection;

(1f^Administcatsr'meansihe person conduc g aPhAto Uneup or livelfneap.
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(2-12 Blindndl.Ilmistrat^r" Lnea_ns thes3dlsllnistratQ, ooes not know t e IdelltitY oidle sqsPe[t.
"61indadministrntor'incl_odesan admlrti4tratorwwnl o^,pnducts_a_photol_neuil_through5be use^pfaf̂ Ider
system or asuhstanttaLly simiiar sys^,rem.

(3) ^Blindedo2mmistrator"Lneans theafh0lnistra r,ctnay know whothe 6uspect is,I)ottioesnot
kn^hich IrneuprnembertsLeing viewed_by theeypwitness.^ndedadl?1listrator"_ncludesan
administrator_whoconduM a ptioto ineup ttimugL the use.Q a folder_system oro stibstanUat(ksimilar

systJn.

j4V FyewJtness"mean5 a-aerson WwLQobserves-an_otherpersonat pf ne.aLthescenLofan

o^fe]i9e,

(5)-![jller"means_ejther apersonQr ayhotp;7raph ofa-persof_WhSZifl not susRecte_d Qf_ajyQffense
and..is_nCLuded inenSfentificationprocedure.

Lfi) "Eolder^ssy5[em' mean53system fqr_r,onductilSLaphoto llg-eup that ssltisfies all.ofthe
follow_ng:

(a)TheMvestigatiog 9fficerusesQne "suspe[tRhotoyLaRh" that res€mhlesth€Slescriph9rtof the
susPettcid-perpetaigi-of the offe1,4€provided-by the witness,Pive_ftI)eLphotographs" m-pecsons not
susReCted of the9ltense thatlratch thLpfescription ofShe suspe_Cted pecge.trator t>us,dunot r.aue th_e
silspemt_phpt4graph f:Qytlyduly standgut,four" I^aiik pho,ographs"W-aLontain rioimages ol-any
person andtenQmFtyfoldder5.

(b) TheJnvestlgating_ f^ficer plactggne "fillerphotagra_ph"_ Into oneof the empty folders and
nllnlhers it a^zfolder 1

(c)Sh€adminnistratoLpiacesfge_susp cC tograpll'^and theeth3.r four"flilerPhotoyr3pLs" into
five oC r empty_CQldgrs, shufliegt(le five fQlders so thatthe admjnL4trator'snrr2ware oC whlch frZlder
coIltaLS the `saspectphotograph,"-ond numhersthufiye shLtfLed folders.aL foldeL 2Ahrough5

(d) Theadministratorglaces thetour "hlai hotagraphi in the [oLl reman]il>g empt)rf.Qlslers
andnumbors these (olders asfolders 7 througL_10, andtl>Psefolders-serveas%ummy^foldQrs."

(t)_The adminlstratorprizvldes instru.Cti_ons to thesyltness asto thFlineuRproce^re_andi for
tttewitnessrtjai_a photographof theelleged perpetrator of thcoffense-maKOr maXuot be inctuded_in
the phntographs_the_witness isn.tlouT to see_antl_that the.administml:oLdoes aoLdlenow wt;ch,Jf any, of
the_foiders conLalns the photographszf_thle_alleged-perpetrator._Theadmirlisirntoralsoshall instrucLthe
witn .s that theoitministra_ or dops not wa_ntlaviewenyof the p4otographs. and willua-vlew any of
t_hQFhotographsand tLattL€witness.rnay notshsvwtlle a m qisttator unyof thept7otographs_The
adminisCrator shaliji-dCo_rm thowitnnes thatifltewitness.ldentifies aphotograph-as being_theperson-the
+i esssaws>ewltnessv.hallldentifySh.e}zhotogropL only_by_th€numbor9ffhe photocraph's

corresponding folder..

LfL.The administrator hands_e.achof the.Cen folders_So_the witnessindiwduallywithoutlnoking_at
me_photogrophinthe foldgr,-Each time thewitness hasviewwehlaPolder,the_witnessindicates whether
the pholograph is onf thn<personfllelultness saw -ndicatesshe degreeof thewithness' confidoitce in this
IdeDLfication and_returns tLelojderurldthflphotoyraphJtcon alns totheadministrp,ror.

(g) TheadnllnlstratorfnIlOws theprscedures spesMFted iri I.hls divJs_iun_ior a secundview7ng^ftLe
witness rgqueets tovieweach of tLeColdersasecond time,llandmg tttenttothe vfftnessinthc^$ame
order es^durinythcfirst vtewniga_the wltnes,s-s notttermitted to_haxe m netLian two vikaln9s otSYte
folders;acuLtbe administrator praserrlesthesrderof thefokiers and_thephotogcaphs they_contain in_a
facedown posSionjo ordert_otiocument_thesteps specJHed ir>(fivision (!a)(Sx)(11) of Lhia-se4U'on.

(h) Thea9ntimstrator rtacuinentsnndrucordsthcnesultsofShe precedlare des. riheQin dtvisioIla
(9)(fi)(a) ot _(f)of th s s ction before the_witness vtews eashshthe foidera a semodtLme and pefore the
administrator views_any photograpji that theyutness ideiitifies ay being of the pErsonshe_witnesssaw.
The docummItatton ansi recordincpa_des [L_e dat_.;time,anr_llocation of thollneuplzrocedore;_thename
of the -a.djninfstratQJthe namesof111 of theJndividuals_pry+sent during the lineup; thenomber of
pfiotographssLownioshe_witnes.s; copies of eac(tphotogroRl>thowntoSLe witness;the ordeLlbwhich
thet>I eLS were_prCse.nted toShewltnessFthe_sourceofeach photographihatwas ussd_inthe
p.[osedure; a statementof the witness' confidence inthe witness' qwn_words as_tv ihe_[ertaintyufthe
witrmss',tdEntific^tiopQf the IZhoSographs as beittg of the.Rerson tLe witnesseayv-that(s-taken
i[nRledlate(yof3on thereactton of the,wltness tov1e°fLng the_ph9tooraRrU_arid any astditional inAmlation
the admltltstrator^.Onsjde s pertinent to the_IjneStp procedure. If the NLtnesS viewseachQf the folderS a
seaon_d tlme, rhe_admimstroLtiLshal(docunient ansl retord thesyatement ofthe wLtness3confirlenc_e in
the witne5ss own_wyrds_as totheGertainty_o(She_witness's_identifjeatLon ofa_ph4ttograph^s_keingof
theperson the witness saw and docunlentthatth£ identificatjonwass_nsldndurmg_a_ses:ond v_ie.wLlg of
e a ch oP. kha fo l d e rs_byh e_ w i t n ess.

^l)_171eadmiuistCator shallJlot Say any_tllLno to theSti'Jtpess or glve anK9raLor nonYerl2al cuey'_as
to_whether orJtoithe witness tdenbfied the."susnect.lllioto9roph untlltheudministratacdocurttenLs and
rer_ords theresutts_oftlLe proc.adur^described(u_divisi9ns_(A)(6)(a) Csi_(g) oLthissecdonszndfhephoto
linenp_has concluded.

(7) Live_IjIleuR: meansran 1dPntifiGatlonPl'9cedurelLwhtch ayroApofpersolts, including the
susRecteuLperpetratorof an offen_sCand otherp3rsoninoLsuspectedLf the9ffen4e, isdjsplayed to an
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ey3wi ness for the purpoSe9Ldetermining whetlarthe eyew{tneSS_identiffes the suSRectas the
perpetrator of the offen5g

($)' Phoko lineup" fnea iLS an identificali¢n nrocedure in^liGh.a2array ofphog^phs, mrluding
a photoaraolLOEthe suspected oerpetratorof an offens.anLladditionaLpliat9J[aphs ofotherpeis2s
not Sitspsted of the ofj[gpse,is disp(ayed to an evewltness for the puraose of determinjn^whether the
ey_ewitne_ss ideotiffes-the suspect as the_pQlpetrator of the_offense.

. (9).. Pelpetrat^r".means the person_wftocommitted theoffense.

(10) ^5,uspecLnleans thepersoo_Ueli?ved by Iawonfors.einent tobethe_possible perpetrator,qf
the_ofi^e,

MpTtQ to conductinc _any-Jive lineup or_pholoi-liDEllp. on or_afituS11e_effective date_4f hi
section.any lawv enPo_r nent agency or criIlllnaLlustice entlty.jlltl3is Statethat cAwductsJlve lineuris or
photo i eugs sllalladopt specific orQCeduresfor iuctlog the hneuRs. Tte^cedures ata 1riI1L1um,
shalljMpose thefollowfIIgLeqLirements;

jij Unlessi-mprdcttC_able, a biind or blpQ3d admintstrat151talhconduct th^liy. ineuppr photo

(ZjyyllCnltis_impracticabtcJpr_a-Ll-ind administrat9rSQconductthiLAvC Ilne4p orphoto Iy.etdR,
th? a1lNlnistratar s_ha-II fltaTe_1Lwriting the reosoR.f2khat fmptactca@il¢v

(Z).Whenitis-toppl3- ic bleforeitheraptig._pCplindedadmjoi,4Lra[ortoconduCtLheIrveJineutt
or photo fLeup, th€adrumstraY9r-suallstate inwriting th reason for that ir plaCticapjlity-

(4) The-adn7lnStrator conductLnat.he_fineup shail_Maka_written record thd nxludes allof the
fol iow ing-tnfarmation:

(a)gll identificasonatr d13on1dentification res_uttsnktained duriagthie lineup, signed ky the
eygwLtnesses,includig-hhe eyewitnesseS4t I ncestatemerLSlmade immedi^ly_dLthe hmeof the

identi ficatuli. . . .

(b)Shesames ofetl-persons_present at.thlineu.p;_

(c)-Ihe-date and time of_the-lineup;

(W,Any-eyewitnes5_id-eritification of oneor-mor4' Illlers in the lineup;

fe)_The-slmesof khe_li1_up.illelpbers and nthcr rel'vant idenCifyi_Illfarmation,_a_ndAhs;_s2urces
^f-afLphoYographs9r-persoos-tlsed in the lineup,.

(S)lf a blinadnuni,strator issonductinglhe Irve)Ineuper fhe-zltoto uneop,_th.e_ad-mini9tratol
shail infoim.the_svitness thatthesuspectmay orm_ay-noLbe_lathe lineup^dndlhatthe ad_ministrator
cfoes ooiknow who^tdc-suspectis.

jS,j_For anyp.hoto iineufzorlive Imeu1zt11atisadministeredpn_orefter the eLfeSiveslatE of this
sectlon,DJStfthsJnlLowing appty:.

(ilEvidedlCe-of a fallure to gQmpfy_wlth any Rt-ttic-praYlslons of_t_his seG.tloIlor with_any
prizcedure forconduct^q_ftae.upsthat has he.ema.dopYed by a)aw^rhfoiCement agenr.y or_crmot?al justice
agency pursuant 6oSliXision ( B) ofthis sCCti4uand that {onfQrIIlito anypLovisiolloLdhvisions (B1(1)tR

(5)_e-f t6.19sjictlon shallhP coflsidered by tria{eouCsln_adjlddicabnglAotioIlito suppresS eyewitness
identification_resulting-Lrom or reiated-m-t6ediLeup.

(2)_Fvidepce nta failure tneimply wittlany oP the pro_visjpnsof thlssgchonsrwltb any
prosecluceJorsonductir IineupsSttat has been adoptedby a lavv enforc.emeilt agency oLcrlmluai justic,e

slgencypursuant todtvislon (B) ofthis sQcklou_and thatl=oufuLms_to any proSpiciaSf_divasions (@)(I-)-to
(5)of-thi4sectlon shaUbe asissd)1einsupporL of oftySlaim of eyewwitness-nllsldentlfcaon tksulking

fLoip_or_relatedtoltielineup as long as that ev1S)_ence otljmrw7sous admissible_

(3) When evidence of a failure_to complywith any of dhepl2visionsof this-section, or with_ilny
procgdure forsonduct5ng hneups-tCtat has been_adupted-bya law enforceuneatagencyar crinuulL}ustice
agency pursuantSU^livusi4n(f3) of is sQctionl7ndthatcordfamusJ.oany prnvision_of ^.iiyistons (B)j1-1to
(5) ofth^secSion,is presenkoW _at_trial,She juryshall_IzeinstructedthaLll_nay conslder cr_edible
evidenceof nonr2rnpliauc^Indetermllr ingAb-e-reliability nfany-eyewltties5 identiHQationlesuiting fr_oLn
or relateg tothellneup.

Sec. 2953.21. (A)(1)(a) Any person who has been convicted of a erinVnal offense or
adjudicated a delinquent child and who claims that there was such a denial or infringement of the
person's rights as to render the }udgment void or voidable under the Ohio Constitutlon or the
Constltutlon of the United States, and any person who has been convicted of a criminal offense that is a
felony; and who Is an iminhe;eC offeli det' for whom DNA testing that was perforined under sections
2953.71 to 2953.81 of thc Revised Code or under L4rnier section 2953.82 of the Revised Code and
analyzed in the context of and upon consideration of ail available admissible evidence related to the
immete`s person's case as described in division (D) of section 2953.74 of the Revised Code provided
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results that estahlish, by clear and convincing evidence, actual innor.ence of that felony offense
or, if the person was sentenced to death, establish, by clear and convincing evldence, actual Innocence
of the aggravating circumstance or circumstances the person was found guilty of committing and that is
or are the basis of that sentence of death, may file a petition in the court that imposed sentence, stating
the grounds for relief relied upon, and asking the court to vacate or set aside the judgment or sentence
or to grant other appropriate relief. The petitioner may file a supporting affidavit and other documentary

evidence in support of the claim for relief.

(b) As used in division (A)(1)(a) of this section, "actual innocence" means that, had the results of
the DNA testing conducted under sections 2953.71 to 2953.81 of the Revised Code or under fvrmet
section 2953.82 of the Revised Code been presented at trial, and had those results been analyzed in the
context of and upon consideration of all available admissible evidence related to the irtmeke`s persoL.'s

case as described in division (D) of section 2953.74 of the Revised Code, no reasonabie factfinder would
have found the petitioner guilty of Lhe offense of which the petitioner was convicted, or, if the person
was sentericed to death, no reasonable factfinder would have found the petitioner guilty of the
aggravating circumstance or circurnstances the petitioner was found guilty of committing and that is or

are the basis of that sentence of death.

(c) As uSgdindiyj5jons_(A)(t)(a) a17j-(b)-offllissectior, "forrrier section_2953.$2.of the_Revised
Co-d-e" rnealLsectiou 295382 of the_ReYised CaAe as it exfsted prior to-LJle_effecLv€date gfShis

amendment.

(2) Except as otherwise provided in section 2953.23 of the Revised Code, a petition under
division (A)(1) of this section shall be filed no later than one hundred eighty days after the date on
which the trial transcript is filed in the court of appeals in ttie direct appeal of the judgment of conviction
or adjudication or, if the direct appeal involves a sentence of death, the date on which the trial transcript
Is filed in the supreme court. If rro appeal is taken, except as otherwise provided in section 2953.23 of
the Revised Code, the petition shall be filed no later than one tiundred eighty days after the expiration of

the time for filing the appeal.

(3) In a petition filed under division (A) of ttiis sectiori, a person who has been sentenced to
death may ask the court to render void or voidable the judgment with respecL to the conviction of
aggravated murder or the specification of an aggravating circumstance or the sentence of death.

(4) A petitioner shall state in the original or amended petition filed under division (A) of this
section all grounds for relief claimed by the petitioner. Except as provided in section 2953.23 of the
Revised Code, any ground for relief that is not so stated in the petitiori is waived.

(5) If the petitioner in a petition filed under division (A) of this secLlon was convicted of or
pleadedguilty to a felony, the petition may include a claim that the petitioner was denied the equal
protection of the laws in violation of Lhe Ohio Constitution or the United States Constitution because Lhe
sentence Imposed upon the petitioner for the felony was part of a consisterit pattern of disparity in
sentencing by{he judge who imposed the sentence, with regard to the petitioner's race, gender, ethnic
background, or rellglan. If the supreme court adopts a rule requir7rig a court of comrnon pleas to
maintain information with regard to an offender's race, gender, ethnic backgrourid, or religion, the

typ oft nformatioo relative to ofsuppnn
orting ere at ve to the pet t shallsentence e^ bucQ^ies of thati e

ifo
sentences that the same judge irnposed upon other persons.

(13) The clerk of the court in which the petltion is filed shall docket the petition and bring it
promptly to the attention of the court. The clerk of the court in which the petitiori is filed immedlately
shali forward a copy of the petltion to the prosecuting attorney of that county.

(C) The court shall consider a petition that is timely filed under division (A)(2) of this section
even if a direct appeal of the judgment is pending. 13efore granting a hearing on a pebtfon filed under
dvislon (A) of this sectlori, the courL shall determine whether there are substantive grounds for relief. In
making such a determination, the court shall constder, in addltion to the petition, the supporting
affidavits, and the documentary evidence, all the files and records pertaining to the proceedings against
the petitioner, Including, but not limited to, the indictment, the court's journal entries, the journallzed
records of the clerk of the court, and the court reporter's transcript. The court reporter's transcript, if
ordered and certified by the courL, shall be taxed as court costs. If the courL dismisses the petltlon, it
shall make and file findings of fact and conclusions of law with respect to such dismissal.

(D) Within ten days after the docketing of the petitlori, or within any further time Lhat the court
may fix for good cause shown, the prosecuting attorney shall respond by answer or motion. Within
twenty days frorn the date Lhe Issues are raised, either party rnay move for summary judgment. The
right to summary judgment shall appear on the face of the record.

(E) Uriless the petition and the files and records of the case show the petltioner is not entitled to
relief, the eourt stiall proceed to a prompt hearing on the issues even if a direct appeal of the case is
pending. If the court notifies the parties that it has found grounds tor granting relief, either party may
reguest an appellate court in which a direct appeal of Lhe judgment is pending to remand the pending

case to the comt.

(F) At any tlme before the answer or motion is filed, the petitioner may amend the petitlon with
or without leave or prejudice to the proceedirias. The petitloner may arnend the pention wlth leave of

courL at any time thereafter.
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(G) If the court does not find grounds for granting relief, it shall make and file findings of fact
and concluslons of law and shall enter judginent denying relief on the peUtion. If no direct appeal of the
case is pending and the court finds grounds for relief or if a pending direct appeal of the case has been
remanded to the court pursuantto a request made pursuant to division (E) of ttiissection and the courl
finds grounds for granting relief, it shall niake and file findings of fact and conclusions of law and shall
enter a judgment that vacates and sets aside the judgmerit in questlon, and, in the case of a petitioner
who is a prisorrer in custody, shall discharge or resentence the petitioner or grant a new trial as the
courL determines appropriate. The court also may inake supplementary orders to the relief granted,
concerning such matters as rearraignment, retrial, custody, and bail. If the trial court's order granting
the petition is reversed on appeal and if the direct appeal of the case has been remanded from an
appellate court pursuant to a request under division (E) of this section, the appellate court reversing the
order granting the petition stiall notify the appellate court in which the direcL appeal of the case was
pending at the time of the remand of the reversal and reinand of the trial court's order. Upon the
reversal and remand of the trial court's order granting the petition, regardless of whether notice is sent
or received, the direct appeal of the case that was remanded is reinstated,

(H) Upon the filing of a petition pursuant to division (A) of this section by a person sentenced to
death, only ttre supreme court inay stay execution of the sentence of death.

(I)(1) if a pereon sentenced to death intends to file a petition under this sectlon, the court shall
appoint counsel to represent the person upon a finding that the person is indigent and that the persorr
either accepts the appointment of counsel or is unable to make a competent decision whether to accept
or reject the appointment of counsel. The court rnay decline to appoint counsel for the person only upon
a finding, after a hearing if necessary, that the person rejects the appointment of counsel and
understands the legal consequences of that decision or upon a finding thaL the person is not indigent.

(2) The court shall riot appoint as counsel tinder division (1)(1) of this section an attorney who
represented the peti6oner at trial in the case to whicb the petftionrelates unless the person and the
attorney expressly request the appointment. lhe court shall appoint as counsel under division (I)(1) of
this section only an attorney who Is certified ander Rule 20 of the Rules of Superinteridence for the
Courts of Ohio to represent indigent defendants charged with or convicted of an offense for which the
death penalty cari be or has been imposed. T he ineffectiveness or incompetence of counsel during
proceedings urider ttiis section does not constitute grounds for rellef in a proceeding under this section,
in an appeal of any action under thls section, or in an appllcatlon to reopen a direct appeal.

(3) Division (I) of this section does not preclude aLtorneys who represent the state of Ohio from
invoking the provisions of 28 U.S.C. 154 with respect to capital cases that were pending iri federal
habeas corpus proceedings prior to )uly 1, 1996, insofar as the petitioners in those cases were
represented in proceedings under this section by one or more counsel appointed by the cnurL under this
section or section 120.06, 120.16, 120.26, or 120.33 of the Revised Code and those appointed counsel
nleet the requirements of division (1)(2) of this section.

(J) Subject to the appeal of a sentence for a felony that is authorized by section 2953.08 of the
Revised Code, the reinedy set forth in this section is the exclusive remedy bywhich a person may bring
a collateral challenge to the validity of a convictlon or-sentence in a criminal case or to the validity of an
adjudication of a child as a delinquent child for the commission of an act that would be a criminal
offense if committed by an adult or the validity of a related order of disposition.

Sec. 2953.23. (A) Whether a ticaring is or is not held on a petition filed pursuant to section
2953.21 of the Revised Code, a court may not entcrtatn a petitlon filed aftrr the expiration of the period
prescribed in division (A)of thaL section or a second petition or successive petitions for similar relief on
behalf of a petltloner unless division (A)(1) or (2) of thls section applies:

(1) Both of the following apply:

(a) Either the petitioner shows that the petitioner was unavoidably prevented from discovery of
the facts upon which the petitiorier must rely to present the claim for relief, or, subsequent to Lhe period
prescribed in division (A)(2) of section 2953.21 of the Revised Code or to the filing of an earlier petition,
the United States Supreme Court recognized a rrew federal or state righL Chat applies retroactively to
persons In the petitioner's situation, and the petition asserts a cfaini based on that right.

(b) The petitioner shows by clear and convincing evidence that, but for constitutiorial error at
trial, no reasonahle factfinder would have found the petitioner guilty of the offense of which the
petitioner was convicted or, if the claim challenges a sentence of death that, but for constitutional error
at the seritencing hearing, no reasonable factfinder would have found ttie petitioner eligible for the death
sentence,

(2) The pettCioner was convicted of a felony, the pet7tioner is an inmrrtt• offertd_er for whom DNA
testing was perforrned under sections 2953.71 to 2953.81 of the Revised Code or under f-ormer section
2953.82 of the Revised Code and analyzed in the conter,t of and upon consideration of all available
admissible evidence related to the Inmate's case as described in dlvisiori (D) of sectiori 2953.74 of the
Revised Code, and the results of the DNA testing establish, by clear and convincing evidence, actual
Innocence of that felony offense or, if the persori was seritenced to death, establish, by clear arid
convincing evidence, actual innocence of the aggravating circumstance or circumstances ffie person was
found guilty of committing and that is or are the basis of Lhat sentence of death.

As used in thls divislori, "actual Innocence" has the same meaning as in division (A)(1)(b) of
section 2953.21 of the Revised Code, and "forrner section 2953,82of1he Revised Code"hasthe same
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mSdatng a^in divis!on(AJ(1.)(c)of setlon2953.21 Olthe RevtS_c(ICode.

(e) An order awarding or denying relief sought in a petition fded pursuant to section
2953.21 of

the Revised Code is a final judgment and may be appealed pursuant
to Chapter 2953. of the Revised

Code.
mJCtlonAa

SeC.3•953^Ct• (A)}^91LCtllat enlers 11udgLnent thaLvarltEs and set@ofide of
^e SO

the Rev

pes
r on bccsnuse ^ONPtestingfttat_w3s perfQrmedonder 5ectioni2953,11 to ^953^1_iSgd

C'.ode Qr unds secbori29S2 of klLe Revtsed Codeshstll issgP nir>ety days^fter^L r,ourtVacatesan4
se15_aSid? ttiE consictio^en order dire&ting J1at ai^ffir.ial record,5_parta ng toShe case nAndShe
^catedronv_CLOn bo.pealed andthatthe IZroFeedings inshe CdSe shatl be_deemed not tolave qSCUrreCL

(B) As usediD sectiolY 295a.56 to2953,s9of tl>eReJsed Code, 9ffJcial record_s"hasth€Same

rneentng a9jn sectionZ53.51 Oftheltevised Code.

Sgc,_295357,
19)The g4urt^s lall s^iil n2tSe of ^r ordQrSO s€alofficiaLecmid5 isSO.ed

porsuaRt_tosectton 29,53.56 of the ReviseSJ Code t9any pulce ff^^ ^ot iti5 a^off cnh_e_co tl^at s tLe
has_rgasonSQbei^ve mayJ!ave_ally resold of t-tiecase,
5s1b1e1cLQfthe 2der. 7he notlceshaLhe sont hyG?rtified_malt _rnturn receipt requested

(D) APUrSOn whose ofhcial recordsTtave been sod P_o_rder tapS7 a wdettQ^cAlestl9_cpm^tLy_
secon 7953^6 of Lie ReXised^o4e r^1 pres€nt a c4py udtLat
with it,^oapubLC_office_or agency^a_t has.areco^ of^ecaselthat^thesu4lect 4fthe Qrder,

(C)An qrder to Seal officialr-ecSrds iisuecll2ursuan^ to settion 2953.5fiof the-Revl4ed Code

app1t25 to ev2ry pu4jic officP or^¢ency_that hus_a recQd of tL
ie cas€that isthe Sobfect gfthe Rrder,

regardlessof whether^trece€s acopy of CLe order to seA-1 the_Official rncordspursuant todrvision-A)

or (a) of tD5 Secti Gn.

jp) Uqn recewNg aoopy ofan order t^gal offlcial mc4rds pursua^to drv^ion_(A) or (Q)of
thiS Sectio r upoR otheywise-becomnfig aware ofo.nnpplicableSder to SealoiJical recordtiissued
pursoaRtta-section2953.5Czof the2eviseSLCodEr aPub1c office or-ageneyshall comply-with theorder
an5t'lf app-1cable,withshe proviSionaSf sectt2n 2953.58 otthe_Rewsed Code,_excepL hatJt may
rnaintaitLa red Of t11e case_that is-[he suhJect Q_f the order if e rqCOt cLis ainlasedfor thepurpoSo
of cqinpil!ngstah iaLdateorrly-and doPs notoontaln_anyreferen5e to th€DeLs2n whQ is ttre ab7eot9f

ttie case a nd_Ule orcler..

A_pulZhcoffic.? Rr ageflty nls ay rndintaillan indexof_fleaiedoffickttrecords, ins'tformslmilar
to tbat fo_sealed racords of cnnvittlon rvs set forthrndrols;iQn(F)ofsec4on2953.32 ofthe Retiised

otLieLth story

seal.ed officrale co
whrc

rds_The ^ ted offiuale Pcords to wh^ h Such ana nds_xpe tansi h n

ase
otube dv oab ee

Lo anyporson,Qxc,epiShat the offlclal records of acasethathaYe beensealedma^be m^de avatlableSo

the__fo)low_in9. per3o115 for t1ie f1lQwing.purposC5:

(1) To.the_person-wto is the su4ject2f tbe rocnrds upon written_applicatian, and to any_othec

p_eson nalneiE-u>-thaapp)ICatlsll, for any

the nJflce'r'Srrnvo emei t n t atsase.case,.tor usoin theofficer's defense of
a cyiLactiu O-I entorcernent

Sec._2953.5B.
(A)Exceptas otherwiseJ?rovided in_Chapter2954.of theRevlsedCode, uPon

t tsquajice section
recoftls perta4ni^g to a^ase be sealedand thaLtheAr9 e 9Qn_gs nShe asabesieemed^uottnllaovetcial

.occuYred:

(y)f=verylawenforcernent nf6cel possessin9 records or_reports.pertainulg to.the casethatare
theofficers speafic-invesfLgatory workproductatid that areexcepted fromShe defnitlon_of'offtcial
records"containcd m-section 2953.^uf the Revised CodosbaLl «nmediately dehver lhe records nrtd
repczrts-to theStffirer'semp7nyngJaw enforceraent agency. Except as praelded m divisionSA)(3) of thiS
sectlon uosucf>9tflcer-sball knowingly release, disseminate, or otherwis_emak€thp-ecords and reports
or a^r yJnf9rJr 1clCJpP C4n[amed in hetn amallable-t.4, Or dISGUSS i111y LfQrmatl4n .2ntalned_In CherQwlth,
aey_personnotemployeLl by_the officer:s employing jaw enforcenlEnt dgencY

(2)-Every_Jaw en(orcen-ftn.t agellGy that posseSSes rt`cordS 4, repAlt5 pertani
âgY9Ih^Case tha t

are ltsspentlnv .
estkgatoryvyorLc productandflbat are except€d frofrtthedefinitioanofytPioal resords"

contalned m sectaort 2^953,51 oftbeReYised Gode otthat_are the specifir invesllgatory wnrkRroductof
a_IawunforcernEnt officer it emPlnysand tllat w+ece dehveted_to it underdlvlslon (A)(1)of this sectlon
shafl, excupt as_piovi(Jedin diyision_jA)(3) oLthis sc.ctUon, close_the records

asd ieRorls to alLpersons

who arenot d¢ectly amployed by She law Pnforcemenxe dti9n to ah RaLSOns pJher ^ianitlhoSe wholsa_re
(A^(3) of Ltvs section,Sreat therec¢rdS andseportS,_ r
drrectly emRoyed pythe laytenfsrcements?gettcy, as ifSbey_tltd not exists'1Ad hactneve_rexisted._Except
as provideci_in division_(A)(3)uPTbfe sectloryoo person whols eniployeclby the lawanforcement agencY
sbail ISnOwingPy release, dissPminate, pr ottlerwJse maketheSP._cords andr?loits rrrtheNtssessloP oftllC

aUoli
e f9rrr altP^conta^e^n ktren9 with, arynpersodn_iLPt employed b^y he emp)Qy^^^g^alNe ^4 r ^em ^Lar,y

agency.

(3) A law enforcement_agency thatSlosSeSseSre(:ords oreportspetajoingL2the case thatare
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its specifie Inve,stigatorKwork_prQduct_and_that are-fxceRteQ.frorn thedefinitsn of "4fticial

rQr,ords"yontamHA in diQn(D)_otsertioin-2253.51 ^f the3£y-ised Cqde, or thatarethe_speC fi^
inve5tigatoy1vorkproduct_of a-law enlorcemeS_2hcerSe!>?Dlo`Ls a_nd thatwere de(i^ered toSund3!
4livision (Li)(1) ofLtis sectLOn rna"ermit arrQtlier lawenforcespent ageqcytouseShe records or rePorts
in thesvesggalion of an9ther offensp, d the factsiLdent tQ_the ofgisebeiChqinvestl.gated by-the

9therfaYJ_enforcenpentageiicyan_d_the factiioSident toan pff09e thaY_)s_thesuhJectof-thE_cases3re
reasQnabty si il r an If ail refergnces to te nameSr identLfj'ingillforma ionQf tho oerson wtf)Qse

rec9rds were seale5tare redaetedfrpm_the records orloports.Jl€agemy-that pS9JdesSUe-recordssn.nd

repo-ris, may nOtproviderhe other agency_wSh the name-0^ thep rs who-is tLie subject oftieSase
the_recorttinf which were,seated.

(e)_.1NLioeveryj9lates^t`^ssiondA)11}, (2J,4 (3of^his sectionisguJ^Y nftlIgingc^nfidenSisal

inforniation, a RlLSderneanor ol`Atje-fourth degree.

S49..2953.59. ALJnany-appiicationfora!llptoym^tt-Lcefls,_oraqy.otfler_iyhtorprrJ)ege,
aayappeaonce as_awltness9Yan"therimqulry, a pegon may_Rothequestioned wlthJespect to_a_ny
record_that has qeen sealedpursuant to section 2953^6 ofdbe_Revised5ode Ifan inq_uiryismadein
violatlonoLlh3 sectioly the geCson whosgofFiciW rQcord ip1a5 sealc5l may re5pondas If thearre5t

0ther proCeedings_in that case diduuderlyjtlgthecase towwJCJithescaled officIaLrecordS_RertaIr-and aL
not octur,_andShe persQn whoso^pfficial record_wa5seafed_ihall nnoUe subjert to any-adverse-actlon
hecausesf the etcmst, the proceegings, orLlie_persortiiresput7s_fl.

(@)_An oftjcgr oresnf^loyeeafthe startiLQr any_of itspoJtical suf3diYisiqnssvhokrrowsgly re7gases,
drsseminatgs,gr makes_available_fora^ purpose_iuvnlvmo ernplovment,ba(idmg,liCenging, ol
educatiorlso any_person srgany d oarfinent,agency_orothe[sstrun3gntality_of the StALe, or ofanynf

itsp4litical sUbdjvisions,any inloLmation or other data conce.foing ap.y_arresL_comftlaitlY,ndictlIlent,
^grmaYigJh_tr^al a.dJpd^ratlon, or G9rrectionalsupervis)Qp, thB-reeords of'v hkh}lave heen sealed

puaua_ntto seCtion 29-5-a-.56 of-theRevl^ed_Code isguittK.4f dlvuigi!lg-contLdential^ornation,_a
mlsdemean4r of thglourt}Ldggree._

Sec. 2953.71. As used in sections 2953.71 to 2953.83 of the Revised Code:

(A) "Application" or "application for DNA testing" means a request through postconviction relief
for the state to do DNA testing on biological material from wMehevarof the feNewmgisapplicffilc

{3) +he case in which the fmttete oUender was convicted of the offense for which the inmate is an
eligible immaYe offend8gr and is requesting the DNA testing under sections 2953.71 to 2953.81 of the
Revised Code;

(B) "Biological material" means any prndurt of a tiuman body contain(ng DNA.

(C) "Chain of custody" means a record or other evidence that tracks a subject sample of
biological material fiom the time the biological material was first obtained until the time it currently
exists in its place of storage and, in rela[ion to a DNA sample, a record or other evidence that tracks Lhe
DNA sample from the time it was first obtained tintil it currently exists in Its place of storage. For
purposes of Lhis division, examples of when biological material or a DNA sainple is first obtained include,
but are not limited to, obtaining the material or sample at the scene of a crime, from a victim, from an
immaQe offender, or in any other manner or time as is appropriate in the facLs and circumstances
present.

(D) "Custodial agency" means the group or entity that has the responsibiliCy to maintain
biological material in questlori.

(E) "Custodian" means the persori who is the primary representative of a custodial agency.

(F) "Eligible irrrrrate offenqer° means an imncte offender who is eligible under division (C) of
section 2953.72 of the Revised Code to request DNA testing to be conducted under sections 2953.71 to
2953.81 of the Revised Code,

. (G) "Exclusion" or "exclasion result" ineans a result of DNA testing thaL scientifically precludes or
forecloses the subject irtmatc offendel as a contributor of biological nlaterial recovered from the crime
scene or vlctlm in questioil, in relation to the offense for which the immnie offeficier is ail eligible inmate
offender and for which the sentence of death or prison term was imposed upon the imttele-er-regcrdfm7

pm+-the-imminte offender.

(H) "Extracting personnel" nleans rnedically approved personnel who are employed to physically
obtain an imm-teoffenCerfs DNA specimen for purposes of DNA testing under sections 2953.71 to
2953.81 vr^.r of the Revised Code.

(f) "Inclusion" or "Indusion result" means a result of DNA testing that scientifically cannot
exclude, or that holds accountable, the subjectfmmate offender as a contributor of biological inaterial
recovered from the crime scene or victim in question, In relation to the offense for which the irtmate
offender is an eligibie rmrmte offender and for whlch fhe sentence of death or prison term was imposed

A-20

http://www.legislature.state.oh.us/bills.cfin? ID=128_ SB 77 10/16/2009



Laws, Acts, and Legislation 1'agef:) oi/o

(3) "Incondusive" or "inconclusive result" mearis a result of DNA testing that is rendered when a
scientifically appropriate and definitive DNA analysis or resuit, or both, cannot be determined.

(K)'Yrtmetr g[fender" means em 1 1 1 n it i i d pi i5en a Srimirral Ciffender who was sentenced by a
couit, or by a jury and a court, ofthis state,

(L) "Outcome determinative" means that had the results of DNA testing of the subject inmete
offeflder been presented at the trial of the subject irn°rmke offender requesting DNA testing and been
found relevant and admissible with respect to the felony offense for which the irknete o3Lfrlder is an
eligibie irnnahe gffender and is requesting the DNA testing n i Fo v, I el ti! e n ti r ate is eq m esti g thrDPtk

, and tiad those results been analyzed in the context
of and upon consideration of all avallabieadmissible evidence related to the inmete's offender^is case as
described in division (D) of section 2953.74 of the Revised Code, there is a strong probability that no
reasonable factfinder would have found the inrnate offep IC_er guilty of that offense or, if the inrnete
ofi^der was sentenced to death relative to that offense, would have found the imnate offdjlder guilty of
the aggravating circumstance or circumstances the inmeFe offender was found guilty of committing and
that is or are the basis of that sentence of death.

(M) "Parent sample" means the biological material first obtained from a crirne scene or a victim
of an offense for which an immatr 4ffender is an eligible

. 2eci . . offender, and from which a sample will be
presently taken to do a DNA comparison to the DNA of thesubject irtmate 4ffencfer under sections
2953.71 to 2953.81 or3caisa of the Revised Code.

(N) "Pnson" hes and_cQmmuylty conS^sanctlDn"have the same rzrearring m^anincs as in
section 2929.01 of the Revised Code.

(0) "Prosecuting attorney" means the prosecuting attomey who, or whose office, prosecuted the
case in which the subject immete offender was convicted of the offense for which the inmetc offQnder is
an eligiplevnehe offender and is requesting the DNA testing

(P) "Prosecuting authority" means the prosecuting attorney or the attorney general.

(Q) "Reasonable dlllgence" means a degree of diligence that is comparable to the dingence a
reasonable person would employ in searching for information regarding an important matter in the
person's own life.

(R) "Testing authority" means a laboratory at which DNA testing will be conducted under sections
2953.71 to 2953.81 =. __-__.. _.959.82 oPthe Revised Code.

_(^2)-!parole"^nd "po,st-retease controChave tle 4amameungs aaisL.secti_o1i2967.03..ottbe
ReviseSLCode

(T) ' Sexually ndented ofJense aDd chikL victim Qrlente_d oFfens_e"have_the saTnerneanings as_ip
sxction79:z2D1nf ti]e Re_vised Cnd1

(ll) 9vfini.i DNA Jest" Lneaos aDNA tesLthat ctearly establlshes_ttlat blologicatu ateriaLfrom
theterRetrat.otof the_c7rnye wassecov3tesl froLn ttte c.rimescen ndmJaaclearby-estandshes w_tietber-or
n9tShe b4ogica rn terial usihatattbe eligibla inma4e. /vprioLpNA test Ls^ootdef-rutrve JSheeilgible
Lnmate_pLOves-Dysa Preponderanc^pftheeylderlce_ tbat baGaus€nEadv^ES lo_RNA teshnology.l.here_ ts
a Ros5lblLty 9fdisssv3ring ne.wbioloqleal rrzaterjal f9mkheperpetraSOrthaS-ttie prtac PNASest_may
ilavefaiied to disG4ver. PrJ9r testJn9 niay_have been a prioL"definittve f2NlLtest° as^to s9Ttle biologrcal
evhhQncehut may noLhave beeo aprtor definltive Df-^gtest`as to other_blologlcaic:vtdBnce_

Sec. 2953.72. (A) Any eligible fmxnte offender who wishes ta request DNA testing urider
sections 2953.71 to 2953.81 of ttie Revised Code shall submit an application for the testing to the court
of common pleas specified in section 2953.73 of the Revised Code, on a form prescribed by the attorney
general for this purpose. The eligible inmake offel{dEr shall submit ihe application in accordance with the
procedures set forth in section 2953.73 of the Revised Code. The eligible irtmelc offender shall specify
on the application the offense or offensesfor which the inmate offender is an eligible mmake off€nS)er
and is requesting the DNA testing. Along with the application, the eligible inrnete offe^r d9r shall submit
an acknowledgment that is on a forni prescribed by the attorney general for this purpose and that is
signed by the ittmaie offend3r. The acknowledgnient shall set forth all of the following:

(1) That sections 2953.71 to 2953.81 of the Revised Code contemplate applications for DNA
testing of an eligible frtmntes offfetidQr at a stage of a prosecution or case after the irttrrete _offen irer has
been sentenced that any exclusion or inclusion result of DNA
tesbng rendered pursuant to those sections niay be used by a party in any proceeding as described in
section 2953.81 of the Revised Code, and that all requests for any DNA testirig made at trial will
continue to be handled by the prosecuting attorney in the case;

(2) That the process of conducting postconviction DNA testing for an ellgible 9nmate offen5ler
under sections 2953.71 to 2953.81 of the Revised Code begins when the irtmete offencter submlts an
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application under section 2953.73 of the Revised Code and the acknowledgrnent described in this
section;

(3) That the eligible frtmalrgLender nlust submit the application and acknowledgnient to the
court of common pleas that heard the case in which the irtmnFe offender was convicted of the offense for
which the ienttatr offender is an eligible offender and is requesting the DNA testing;

(4) That the state has estabfished a set of criteria set forth in section 2953.74 of the Revised
Code by which eligible irtmflte offender applications for DNA testing will be screened and that a judge of
a court of cornmonpleas upon receipt of a properly filed application and accompanying acknowledgment
willapply those criteria to determine whether to accept or reject the application;

(5) That the results of DNA testing conducted under sections 2953,71 to 2953.81 of the Revised
Code wilf be provided as described in sectlon 2953.81 of the Revised Code to all parties in the
postconviction proceedings and will be reported to various courts;

(6) That, if DNA testing is conducted with respect to an inmatC offender under sections 2953.71
to 2953.81 of the Revised Code, the state will not offer the inmete offender a retest if an inclusion result
is achieved relative to ttie testing and that, if the state were to o4fer a retest after an inclusion result,
the policy would create an atniosphere in which endless testlnq could occur and in which postconviction
proceedings could be stalled for many years;

(7) That, if the court rejects an eligible a it mke's offemder's application for DNA testing because
the immate offend_er does not satisfy the acceptance criteria described in division (A)(4) of this section,
the-court will not accept or consider subsequent applications;

(8) That the acknowledgment memorializes the provisions of sections 2953.71 to 2953.81 of the
Revised Code with respect to the application of postconviction DNA testing to:nttetes offenders, that
those provisions do not give any irra'r offertdEr ariy additional constitutional right that thenm+vie
offender did not already have, that the court has no duty or obligation to provide postconvlctlon DNA
testing to imnahes offeRders, that the court of common pleas has the sole tliscretlorr subject to an appeal
as described in this division to determine whether an inmete offend-er is an ellgible trtrrtete offerlder and
whether an eligible , ' --.^-i 4ffender's application for DNA testing satisfies the acc.eptance criteria
described in divislon (A)(4) of this section and whether the application should be accepted or rejected,
that if the court of common pleas rejects an eligible immte.'s off_endei's application,the irtmete offendar
may seek leave of the supreme court to appeal the rejection to that court if the irtmMe oflend€C was
sentenced to death for the offense for which the inmete off .e-nder is requesting the DNA testing and, it
the ittnmtc offender was not sentenced to death for that offense, may appeal the rejection tothe court
of appeals, and that rio determination otherwise made by the court of common pleas in the exercise of
its discretion regarding the eligibility of an fmttate offender or regarding postconviction DNAtestirig
under those provisions is reviewable by or appealable to any court;

(9) That the manner in which sections 2953.71 to 2953.81 of the Revised Codc with respect to
the offering of postconviction DNA testing to ittmates offen.cLers are carried out does not confer any
constitutional right upon any imrrtM1e offojtder, that the state has established guidelines and procedures
relative to those provisions to ensure that they are carried out with both justice and efficiency in mind,
and that an i"mate o_ffender wlro participates in any phase of the mechanism contained In those
provisions, inciuding, but riot limited to, applying for DNA testing and being rejected, having an
application for DNA testing accepted and not receiving the test, or having DNA testing conducted and
receiving unfavorable results, does not gain as a result of the participatiori any constitutional rlght to
challerige, or, except as provided in division (A)(8) of this section, any right to any review or appealbf,
the manner in which those provisions are carried out;

(10) That the most basic aspect of sectlons 2953.?1 to 2953.81 of the Revised Code is that, in
order for DNA tesLing to occur, there must be an nmrete offender sample agalns[ which other evidence
may be compared, that, if an eligible inn+aiCS offende.r's appliration is accepted but the irtmate offender
subsequently refuses to submit to the collection of the saniple of biological material from the immnte
offfnfier or hinders the state from obtaining a sample of biological niaterial from tne Mnrate offe_nde4
the goal of those provisions will be frustrated, and [hat an ircmnle', off_enclei's refusal or hindrance shall
cause the court to rescind Its prior acceptance of the application for DNA testing for the mmete offe.n4er
and deny the applicatlon,-

fvde.°

(B) The attorney general shall prescribe a form to be used to make ari application for DNA testing
under division (A) of this sectiori and section 2953.73 of the Revised Code and a form to be used to
provide the acknowledgment described In division (A) of this section. The forms shall include all
information described in division (A) of this section, spaces for an irm+t,fe affende[ to insert all
information rrecessary to complete the forms, including, but not Ilmitod to, specifying the offense or
offenses for whlch the irtmmte offender is an eligible irrtnatc offeLQ.ur and is requesting the DNA testing

_ _ ,.., . , and
any other information or rnaterlal the attorney general determines is necessary or relevant.

m t theY
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The attorrtey general shall
distribute copies of the prescribed forms to the department of rehabilitation and correction, the
department shall ensure that each prison in which immeles offenders are housed has a supply of copies
of the forms, and the departrnent shall ensure that copies of the forms are provided free of charge to
any immnte offender who requests them.

(C)(1) An immeLe offender is eligible to request DNA testing to be cbnducted under sections
2953.71 to 2953.81 of the Revised Code only if all of the following apply:

(a) The offense for which the+r+reete offQrlder clainis to be an eligible inmehc offender is a felony,
and the fimmkeOffender was convicted by a judge or jury of that offense.

(b) On2f the fBllnwing-appse-a:

.(j) The imtteEe oender was sentenced to a prlson term or sentence of death for the felony
described in division (C)(1)(a) of this section, and the offender is in prison serving that prison term or
under that sentence of death.1-as beeu_par4ted or ison probatinn re9ardiit9 thatfelony,is uncler Post=
releaseLr_ontnregarSling that felonv ortias bee2released from thatgrson terni and is nnder a
communltyc,ortr91 sartc,i'̂ on reoarding_jhat_fie_1Qny,

(ti)?he offencler_was_not_sentSttcedto_zprisontermpr_sentence_gfSleath_for therelony_dgscribed
Ln dLvlsion (_C)L1)(e)_2fthis eectiorr, -7ut was^sen>teLced to-Dcomp7unity _ontrolsanctlon for!.hat fe[OJiy
aedlis under ttia.t commut]ityS9Iltrol sgnction

(lliLThe felony_ffe5cribed_In divjsion (Q(1)(W.of this section.was a_9Exualy-Orier1i offells_e or
4hlld_victimrotuenteSl4ffertsetiand the offenderhas a dutySo corpply wtthsectigns Z954.04,_Z.450,991.
29$Q.O5FaIld 29!tQ.06 ofSheR-eJsed-Cg3,1e rJ^tlve toxhatfetny.

(2) An inrtreteoffsnder is not an eligible imma4e offender under division (C)(1) of this section
regarding any offense to which the imttete offonder pleaded guilty or no contest.

(a) An offender-is nnLan eugi.hle pf_fnudei;urld_er dYisiorUCZ(1) of ti11s section regardiogany
offers_e ifLhe_offerlder dlgs_prior-to5uhmitting d^appl_cationfQnDNA testingLelated.ip thatoffense
under spction2243,73of tfte_CtevtsedCQde.

Sec. 2953.73. (A) An eligible mmate offenslex who wishes to request DNA testlng to be
coriducted under sections 2953.71 to 2953.81 of the Revised Code shall submit an appllcafion for DNA
testing on a form prescribed by the aftorney general for this purpose and shall submit the form to the
court of common pleas that sentenced the fmmnte offender for the offense for which the Inmatt offender
is an eligiblenmaTe offender and is requesting DNA testing.

(B) If an eligible fnmatc offender submlts an application for DNA testing under division (A) of this
section, upon the submission of the application, all of the following apply:

(1) The eligible+mmete offeftder stiall serve a copy of the application on the prosecuting attorney
and the attorneygeneral.

(2) T he application shall be assigned to the judge of that court of conmion pleas who was the
triai judge in the case in which the eligible irmmtc 9fferid€r was convicted of the offense for which the
Inrrmte offEnder is requesting DNA testing, or, if that judge no Ionger is a judge of that court, it shall be
assigned according to court rules. The judge to whoni the application is assigned shall deride the
application. The application shall becorne part of the file in ttte case.

(C) If an eligible immate offender subm7ts an application for DNA testing under division (A) of this
section, regardless of whether the frtrrtete offen.d_er has commenced any federal habeas corpus
proceedlrtg relative to the case in which Che itninte offender was convicted of the offense Por which the
frtmnte offender is an eligible+mmnke offender and is reques4ng DNA testing, any response to the
application by the prosecuting attorney or the attorney general shall be filed not later than forty-five
days atter the date on which the eligible imttete offepder submits the application, "1"he prosecuting
attorney or the attorney general, or both, may, but are not required to, file a response to Lhe
application. If the prosectitirig attorney or ttte attorney general files a response under this division, the
prosecuting attorriey or attorney general, whoever filed the response, shall serve a copy of the response
on the eligible irmmte offendGi.

(D) If an eligible ittmvte offender submits an application for DNA testing under division (A) of this
section, the court shall make the determination as to whether the appllcation should be accepted or
rejected. The court shall expedite its review of the application. The court shalLmake the determination
in accordance withthe critena and procedures set forth in sections 2953.74 to 2953.81 of the Revised
Code and, in rnaking the determination, shall consider the application, the supporting alfidavits, and the
documentary evidence arid, in addition to those materials, shall consider all the files and records
pertaining to ttie proceedings agairtst the applicant, including, but not limited to, the indlctment, the
court's jpurnal entries, the journalized records of the clerk of the court, and the court reporter`s
transcript and all responses to the application filed under division (C) of this section hy a prosecuttng
attorney or the attorney general, unless the application and the files and records show the applicant is
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not entitled to DNA testing, in which case the application may be derried. The court is not
required to conduct an evidentiary hearing in conducLing its review of, and in making its deterrnination
as to whether to accepC or reject, the application. Upon making its determination, the court shall enter a
judgmenC and order that either accepts or rejects the application and that includes within the judgment
and order the reasons for the acceptance or rejection as applied to the criteria and procedures set forth
in sections 2953.71 to 2953.81 of the Revised Code. The court shall send a copy of the judgment and
order to the eligible Inrne4e offender who filed it, ttte prosecuting attorney, and the attorney general,

(E) A judgment and order of a court erltered under division (D) of this section is appealable only
as provided in this division. If an eligible imrttrYe offender submlts an applfcatlon for DNA testing under
section 2953.73 of the Revised Code and the court of common pleas rejects the application under
division (D) of this secfion, one of the following applies:

(1) If the frtmnte o f̂,nnsfer was sentenced to death for the offense for which the *rmwde offebuder
claims to be an eligible irtmnTe offen4er and is requesting DNA testing, the'nemef.r otfende[ may seek
leave of the supreine court to appeal the rejection to the supreme court. Courts of appeals do not have
jurisdiction to review any rejection if the iremete offeq(fer was sentenced to death for the offense for
which the irtrneEe o[fenslet claims to be an eligible mmate offg7lder and is requesting DNA testing.

(2) If the ierrmle offellder was not sentenced to death for the offense for which the irttrmtr
offipn_der claims to be an eligible immete offePder and is requesting DNA testing, the rejection is a final
appealable order, and theinmMe offender may appeal it to the court of appeals of the districL in which is
located that court of common pleas.

(F) Notwithstanding any provision of law regarding fees and costs, no filing fee shall be required
of, and no court costs shall be assessed against, an eligible offender who is indigent and who submits an
application under this secfion.

(G) If a court rejects an eligible -':*ie^s oifen_der's application for DNA testing under division (D)
of this section, unless the rejection is overturned on appeal, no court shall require the state to
administer a DNA test under sections 2953.71 to 2953.81 of the Revised Code ori the eligible irtmete
pfl-ender.

Sec. 2953.74. (A) If an eligible im»etc9ffend_er submits an application for DNA testing under
section 2953.73 of the Revised Code and a prior definitive DNA test has been conducted regarding the
same biological evidence that the irtnrerte offender seeks to have tested, the court shall reject the
mmafe's ofiender's application. If an eligible inrrtntr offender files an application for DNA testing and a
prior inconclusive DNA test has been conducted regarding the saine biological evidence that the inmete
nffesr der seeks to have tested, the court shall review ttle application and has the discretion, on a case-
by-case basis, to either accept or reject the application. The court may direct a testing authoity to
prnvide the court with inforrnation that the court may use in determinirlg whether prior DNA test results
were definltiveor inconclusive and whether to accept or reject an application Iri relation to which there
were prior inconclusive DNA test resuits.

(B) If an eligible immete oftude[ submlts an application for DNA testing tinder section 2953.73 of
the Revised Code, the court may accept ttie appllcation only if one of the following applies:

(1) The irrmeke offender did not have a DNA test taken at the trial stage in the case in which tile
irtmete offender was c.onvicted of the offense for which theirmteke offender is an eliglble mmate olfender
and is requesting the DNA testing regardirig the same biological evidence that the immntc Offen_der seeks
to have tested, the frtmelt 4ffeuder shows that DNA exclusion when analyzed in the context of and upon
corlsideration of all available admissible evidence related to the subject mmttt*'• offender's case as
described in division (D) of this section wouid have been outcome determinative at that trial stage In
that case, and, at the time of the trial stage in that case, DNA testing was not generaily accepted, the
results of DNA testing were not generally admissible in evidence, or DNA testing was not yet available.

(2) The+rtmnte offender had a DNA tesL taken at the trial stage in the case in which the mmetC
offender was convicted of the offense for which the imrtMe offender is an eligible fmmehe offender and is
requesting the DNA testing regarding the same biological evidence that the mrnnte Offender seeks to
have tested, the test was not a prior definitive DNA test thaL is subject to division (A) of this section,
and the imnMr offender shows that DNA exdusion when analyzed in the context of and upon
consideration of all available admissible evidence related to the subject ..I ., -s offender's case as
described in division (D) of this section would have been outcome determinative at the trial stage in that
case.

(C) If an eligible immntegfferd3i submits an applicatlon for DNA testing under section 2953.73 of
the Revised Code, the court may accept the application only if all of the following appiy:

(1) The court determines pursuant to section 2953.75 of the Revised Code that biological
material was collected from the crlme scerie or the victlm of the offense for which the irmmte offfQnder is
an eligible *mttntegffenrter and is requesting the DNA testing and that the parent sample of that
biological material against which a sample from the irtmate offender can be compared still exists at that
point in time.

(2) The testing auLhority determirles all of the following pursuant to section 2953.76 of the
Revised Code regarding the parent sample of the biological material described in division (C)(1) of this
section:
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(a) The parent sampie of the biologicai mateial so coilected contains scientifically sufficient
material to extract a test sampie.

(b) The parent sample of the biological material so collected is not so minute or fragile as to risk
destruction of the parent sample by the extraction described in division (C)(2)(a) of this section;
provided that the court may determine in its discretion, on a case-by-case basis, that, even if the parent
sampie of the biological material so collected is so minute or fragile as to risk destruction of the parent
sampie by the extraction, the application should not be rejected solely on the basis of that risk.

(c) The parent sample of the biological material so collected has not degraded or been
contaminated to the extent that It has become scientifically unsuitable for testing, and the parent
sample otherwirse has been preserved, arrd remains, in a condition that is scientifically suitable for
testing.

(3) The court determines that, at the trial staqe in the case in which the imnete Qffender was
convicted of the offense tor which the irtmate gffeRder is an eligible rcmaM offend€r and is requesting
the DNA testing, the identity of the person who committed the oifense was an issue.

(4) The court determines that one or more of the defense theories asserted by tlie irnnssle
Qffender at the trial stage in the case described in divislon(C)(3) of this section or in a retriai of that
case in a court of Nris state was of sach a nature that, if DNA testing is conducted and an exclusion
resuit is obtained, the exclusion result will be outcome determinative.

(5) The court determines that, if DNA testing is conducted and an exclusion result is obtained,
the results of the testing will be outcome determinative regarding that innrrfie n^ender.

(6) The court determines pursuant to sectiorr 2953.76 of the Revised Code from the chain of
custody of the parent sample of the biological material to be tested arrd of any test sample extracted
from the parent sample, and from the totality of circumstances involved, that the parent sample and the
extracted test sample are the sanre sample as coilected and that thei-e is no reason to believe that they
have been out of state custody or have been tampered with or contaminated since they were collected.

(D) If an eligible fmmeCe gfferideLsubmits an application for DNA testing under section 2953.73 of
the Revised Code, the court, in deterrnlnirrg whether the "outcome determinative" criterion descrlbed in
divisions (8)(1) and (2) of this section has been satisfied, shall consider all available admissible evidence
related to the subject irmmete's off_ender's case.

(E)4f an eligible ittmate offender submRs an application for DNA tesCing under section 2953.73 of
the Revised Code and the court accepts the application, the etlgible iriMate dffenrler rnay request the
court to order, or the court ori its owrr initiative may arder, the bureau of criminal identificatiora and
investlgation to compare the results of DNA testing of biological material from an unidentified person
other than the fnrtmte Affender, that was obtatned from the crlrne scene or from a victim of the offense
for which the fnmalc gffen2et has been approved for DNA testing to the combined DNA inde.x system
maintained by the federal bureau of investigation.

If the bureau, upon comparing the test results to the combined DNA index system, determines
the identity of the person who is the contributor of the biological materlal, the hureau shall provide that
infon-nation to the court that accepted the application, the irtmete offender, and the prosecuting
attorney. Ttre mmete offend-er or the staCe niay use the information for any iawful purpose.

If the bureau, upon comparing the test results to the combined DNA index system, is unable to
determine the identity of the person who is the contributor of the biological material, the bureau may
compare the test results to other previously obtained and acceptable DNA test results of any person
whose identity is known other Chan the eilgible fnmete offgnclei. If the bureau, upon cornparing the test
results to ttie DNA test results of any person whose Identity is kriowri, determines that the person whoss
identity is known is the contributor of the biological materiai, the bureau shall provide that information
to the court that accepted the application, the rmrmte offe,ntle[, and ttre prosecuting attorney. The
fmmatc ofPender or the state niey use the informatlon for any lawful purpose.

Sec. 2953.75. (A) If an eiigibie rrmtcte offeUder submits an appllcation for DNA testing under
section 2953.73 of the Revised Code, the court shail require the prosecuting attorney to use reasonable
diligence to determine whether biological niaterial was collected from the crime scene or victim of the
offense for which the tnrnnte! 4ffendel Is an eligible *mrrCte ofyendOrand is requesting the DNA testing
against which a 5ample from the imnMe ot7ender can be compared and whether the parent sample of
that biological material still exists at that point in tJme. In using reasonable diligence to make those
determinations, the prosecoting attorney shall rely uporr all relevant sources, inciuding, but not limited
to, all of the following:

(1) AIi prosecuting authorities in the case in which the Mmntx offendaL was convicted of fhe
offense for wttlch the immntt p(Cender is an eligib(e fmnete 4Ffetider and is reguesting the DNA testing
and in the appeals of, arid postconviction proceedings related to, that case;

(2) AII law enforcement authorlties involved in the investigation of the offense for which the
fnmMe offender is an ellgible nffender and is requesting the DNA iestfng;

(3) All custodia( agencies involved at ariy time with the biological material in questiohl

(4) The custodiari of ali custodial agencies described In division (A)(3) of this section;
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(5) All crime taboratories involved at any tinre with the biological material in question;

(6) AII other reasonable sources.

(8) The prosecuting attorney shall prepare a report tllat contains the prosecuting attorney's
determinations made under division (A) of this section arld shall file a copy of the report with the court
and provide a copy to the eligible irmvele offepdet and the attorney general.

Sec. 2953.76. If an eligible inrrtnte offender submits an application for DNA testing under
section 2953.73 of the Revised Code, the court shail require the prosecuting attorney to consult with the
testing authority and to prepare findings regardirtg the quantity and quality of ttre parent sample of the
b7ological material collected from the criine scene or victim of the offense for which ttie im»atc oqrLender
Is an eligible irlrrrete 4ffencel and is requesting the DNA testing and ttrat is to be tested,and of the ctiain
of custody and reliability regarding that parent sample, as follows;

(A) The testing authority shall determine whether there is a scientifically suf'ficient puantlty of the
parent sample to test and whether the parent sample is so minute or fragile that there is a substaritial
risk that the parent sample could be destroyed in testiiig. The testing authority may determine that
there is not a sufficient qUantity to test in order to preserve the state's ability to present in the future
the orlginal evidence presented at trial, if another trial is required. Upon making its determination tinder
this division, the testing authority shali prepare a written document that contains its determination and
the reasoning and rationale for that determination and shall provide a copy to the court, the eligibie
immee ofFgndgf, the prosecuting attorney, and the attorney general. The court may determine in its
discretion, on a case-by-case basis, ttiat, even if the parent sample of ttte hiologPcal material so
collected is so minuteor fragile as to risk destruction of the parent sample by the extraction, the
application should rrot be rejected soleiy on the basis of that risk.

(o) The testing authority shall determine whetherthe parent sample has degraded or been
contaminated to the extent that it has become scientlfically unsuitable for testing and whether the
parent sample otherwise has beeo preserved, and remains, in a condition that is suitable for testing.
Upon rnaking its determination under this division, the testirtg authority shall prepare a written
document that contalns its determination and the reasoning and rationale for that deterinination and
shail provide a copy to ttie court, the eligible rrrrrtete offender, the prosecuting attorney, and the
attorneygeneral.

(C) The court shall determine, from the ehain of custody of the parent sample of the bioiogical
material to be tested and of any test sample extracted from the parent sarnple and from the totality of
circumstances involved, whether the parent sample and the extracted test sample are the same sample
as collected and whether there is any reason to believe that they have been out of state custody or have
been tamperedwlth or tontaminated since they were collected. tlpon making Its determination under
this division, the court shall prepare and retain a wrltten document that contains its determination and
tiie reasoning and rationale for that deterinination.

Sec. 2953.77, (A) If an eligible irtmetc pffendor submits an appiication for DNA testing under
section 2953.73 of the Revised Code and if the appllcation is accepted and DNA tesUng is to be
performed, the courl shail require that the chain of custody remain intact and that all of the applicable
following precautions are satisfied to ensure that the parent sample of the biological material collected
from the ctime scene or the victim of the offense for which the inrrtate offlntAer is an eligible frnrmte
9fPender and requested the DNA testing, and the test sample of the parent sample that is extractetl and
actually is to be tested, are not contaminated during transport or tiie testing process:

(i) The court shail require thatthe chaln of custody be maintained and documented reiatlve to
the parent sample and the test sample actually to be tested between the time they are removed from
ther place of storage or the time of their extraction to the time at which the DNA testing will he
performed.

(2) The court, the testing authority, and the law enforcement and prosecutorial personnel
involved in the process, or any cornbination of those entitles and persotis, shail crnordinate the transport
of the parent sample and the test sample actually to be tested betweerl their place of storage and the
place where the DNA testing will be performed, and the court and testing authority shall document the
transport procedures so used.

(3) The testing authority shall determirte and docuinent the custodian of the parent sample and
the test sample actuaily to be tested after they are in the possession of the testing authority.

(4) The testing authol'Ity shall mainta in and preserve ttie parent sample and the test sanipie
actualiy to be tested atter they are in the possession of t.tie testing auttiority and shall document the
malntenance and preservation proeedures used.

(5) After the DNA testing, the court, the testing autttority, and the original custodial agency ot
the parent sampie, or any combination of those entities, shall coordinate the return of the remaining
parent sample back to its place of storage with the original custodial agency or to any other place
determined in accordance with this divislon and section 29S3.81 of the Revised Code. T'he court shall
determine, in consultation with the testing authority, the custodial agency to maintain any newly
ereated, extracted, or collected DNA material resulting from the testing. The court and testing authority
shall document the return procedures for original materials and for any newly created, extracted, or
coliected DNA matertal resrdting from the testing, and also the custodial agency to whicti those materlals
should br takeri.
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(B) A court or testing authority shall provide the documentation required under division (A) of
this section in writing and shall tnaintain that documentatiorl.

Sec. 2953.78. (A) If anellgibie imttnte offender submits an application for DNA testing under
section 2953.73 of the Revised Code and if the application is accepted and DNA testing is to be
performed, the court shall select the testing authority to be used for the testing. A court shall not select
or use a testing authority for DNA testing unless the attorney general approves or designates the testing
atithority pursuant to divisiorr (C) of this section and unless the testing authority satlsfies the criterta set
forttl in section 2953.80 of the Revised Code.

(B) If a court selects a testing authority pursuant to division (A) of this section and the eligible
fttmMe offender for whom the test is to be performed objects to the use of the selected Lesting
authority, Ihe court shall rescind its prior acceptance of the application for DNA testing for the inmmte
offender and deny the application. An objection as described in this division, and the resulting rescission
and denial, do not preclude a court from accepting in the court's discretion, a subsequent application by
the same eligible irimete offender requesting DNA testing.

(C) The attorney general shall approve or designate testing authorities that may be selected aild
used toconduc.t DNA testing, shall prepare a list of the approved or designated testing authorities, and
shall provide copies of the list to all courts of cominon pleas. The attorney general shall update the list
asappropriate to reflect changes in the approved or designated testirlg authorities and shall provide
copies of the updated list to all courts of common pleas. The attorney general shall not approve or
designate a testing authority under this division unless the testing auttlority satisfies the criteria set
forth in section 2953,80 of the Revised Code. A testirlg authority that is equipped to handle advanced
DNA testing may be approved or designated under this division, provided it satisfies the criteria set forth
irr that section.

(D) The attorney general's approval or designation of testing authorities under division (C) of this
section, and the selection and use of any approved or designated testing authority, do not afford an
irrcrmk offender any right to subsequentlychallenge the approval, designation, selection, or use, and an
immele offiepd€r may not appeal to any courtthe approval, designation, selection, or use of a testing
authority.

Sec. 2953.79. (A) If an eligible imlmte offender submits an application for DNA testtng under
section 2953.73 of the Revised Code and if ttle application is accepted and DNA testing is to be
performed, a sample of biological material shall be obtained from the inmate offendEr In accordance with
ttlis section, to be compared with the parent sample of biological material collected from the crime scene
or the victim of the offense for which the inrtmte offender is an eligihle irtrtmkc RCtende[ and requested
the DNA testing. The irrmMe'S offender's filing of the application constitutes the hrmetCs offender's
consent to the obtaining of the sarnple of biological materlal from the fmmete 2fteDde[. The testing
auttlority stlall obtain the sample of biological material frorn the irtmate offender in accordance with
medically accepted procedures.

(B) If DNA testing is to be perforined for an frtmMe offender as described in division (A) of this
section, the court shall require the state to coordinate with the department of rehabilitation and
correctlon or the other_state_sg cv o enll.ty_oUecaldoverrnment withsustpsly-alf-thy offen- er _
w6ic v r isapptica.ble. as to the tlme and place at which the sampie of biological material will be

obtalned fl'om the ttmmte offender. ^HM' If tbe_offeAdi'C14 n)Prison or is in Gustod^' in anotiieLfdAility at
the tnle_tbe DNA testipg i,5-to be oerformed, the sample of biological materlal shall be obtained from the

rnmMe offender at the facility in which the irtmahc offender is housed, and the departmenL of

[ehabltahon arIIf.Lorre.cttolLor-the9ther state agency oL n ity of tocal_goYernmEnt with cllstodK3f the
pffender,whichever, is apPBcahle, shall rnake the irtmete offender available at the specified time. The

court shall require the state to provide notice to the irtmerteoffenfier and to the +•rna*c'? offender's

counsel of the date on which, and the time and place at which, the sample will be so obtained.

The court also shall require the state to coordinate with the testing authority regarding the
obtaining of the sample frorri the irrmate nffender.

(C)(1) If DNA testing is to be performed for an trtmetc offender as described in d9vision (A) of this
section, and the irmmte offender refuses to submit to the collection of the sample of biological rnaterial
from the irttttetc offender or hiriders the state from obtaining a sample of biological nlaterial froin the
immate offEnde[, the court shall rescind its prior acceptance of the application for DNA testing for the
imrmte offender and deny the application.

(2) For purposes of division (C)(1) of this sectlon:

(a) An inrttnte`s offender5 "refusal to subinit to the collection of a sample of biological material
from the immate i1Pf-Qnder" inoludes, but is not limited to, the ir,r,bc's OffQnder's rejection of the physical
manner in which a sample of the #nrrrate`s offendeYS biological materlal is to be taken.

(b) An nete`s offen_dr`s °hindrance of the state in obtaining a sample of biological material
from the irttnatr nffcndtY' includes, but is not limited to, the immate offender being physically or verbally
uncooperatlve or antagonistic in the taking of a sample of the irrmafe's p en er's biological inaterial.

(D) Ihe extracting personnel shall rnake Lhe cletermination as to whether an eligible inmate
pff4,nd_er for wtrom DNA tesLing is to be performed is refusing to submiL to the collection of a sample of
biological material fronl the a+mnte ofPender or is hlndering Ihe state from obtalrririg a sample of
biological material from the+nmEte offender at the tirne and date of the scheduled collection of the
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sample. If the extracting personnel determine that an immefe offender is refusing to submit to
the collection of a sample or is hindering the state Prorn obtainirig a sample, the extracting personnel
strali document in writing the conditions that constitute the refusal or hindrance, maintain ttie
documentation, and notify the couit of the mmate's offender's refusal or liindrance.

Sec. 2953.81. If an eligible offender submits an application for DNA testing under section
2953.73 or ttie Revised Code and if DNA testing is performed based on that application, upon completion
of the testUig, all of the following apply:

(A) The court or a designee of the court shall require the state to maintain the resulLs of the
testing and to maintain and preserve both the parent sample of the biological material used and the
immete 9fferrdQr sample of the biological material used. The testing authority rrmay hedesignated as the
person to maintain the results of the testing or to maintain and preserve some or all of the samples, or
both. The results of the testing remain state's evtdence. The samples shall be preserved during the
entire period of time for which the immiitr offender is imprisoned or eonfined relative to the prnerriemt
er sentence eh9eeNr in question

.---.-." mF dent:*, ison parole or probation relative to that sentenee-js unu_po9S.Lelease controLOLa

commurrity control sanction relative to {hal seute.nCe, QLilas a dutv to cornplywith sections 2950.04,
2950.041, 2950.05 2950.06 of the Revised Code relative to ttrat sentence. Addi tiondlly, IftlLe
p_rieon term or confnement under[h6'5EnteRC€inSluesuon exuires, tf the sentence in question isa
sentence of death and the offendei is executed, or if the parole 9r proba.tion uenod,_theJ2eripcLgfj2.o5_L-
releasecofltrol, ttr€9 nmun'tv confrol sancUgn,_otShEShtSy_to comol ith sections 2950.04, 2950.041,

24`a005 and 2950 . 06 of the--Revtsed Code under the sentence in question end ; the samgles shalJ..Uf
preserved for a reasonable period of time of noL less than twenty-four months after the term or

cQnfiRem-eIlt expires er,. the mmele o-ffendgr is executed, or theparole or probation per'od the ¢ ei>o-1

post-release control, the commonitycontroi sanction or the dutv to cpn]p1y-Vilh sectlons2950,04,

2950 041 29$0.Q$,aJd1-?g54,45.9f thg Revlsed Code ends, whichever is applicable. The court shall
determine the period of time that is reasonable for purposes of Lhis division, provided that the period

shall not be less than twenty-four months after the term or confinement expires vr, the immeke offender
is executed, or the parole or probation period, thgperiod ofToost-release contrQl, ihe_COmmu Ttv control

sanctiorr_r the duty Lo comulyy^yj.Sl]..S.CfSi9ns.^@59 04 2950 041 245D.0$,. and 2950.06 ofthe Revised
Code ends wl>Icheverisapplica6le:

(B) The results of the testing are a public record.

(C) The court or the testing authority shall provide a copy of the results of the testing to the
prosecuting attorney, the attorney general, and the subject fnmef.e offen4_er.

(D) If the pnstconviction proceeding in question is pending at that time in a court of this state,
the court of comnion pleas that decided the DNA application or the testing authority shall provide a copy
of the results of the testing to any court of this state, and, if it is pending in a federal court, the court of
comnlon pleas that decided the DNA application or the testing authonty shall provide a copy of the
results of the testing to that federal court.

(E) The testing authority shall provide a copy of the results of the tesCing to the court of common
pleas that decided Lhe DNA application.

(F) The immatr otfen9_e or the state may enter the results of the testing into any proceeding.

Sec. 2953.83. In any court proaeecllog under sections 2953.71 to 395^i.62 2e253.$1 of the
Revised Code, the Rules of Criminal Procedure apply, except to the extent that sections 2953.71 to
^1953r892-1253.81. of the Revised Code provide a different procedure or to the extent that the Rules
would by their nature be clearly inapplicable.

Sec. 2953.84. The provisions of sections 2953.71 to z-'__^? 2_23.81. of thc Revised Code by
which an irtmete oFfertder rnay obtain postconviction DNA testing are not the exclusive means by which
an fnmete offender may obtain postconviction DNA testing, and the provisioris of those sections do not
limit or affect any other mearrs by which an irtrtrete ofLendtr may obtain postconviction DNA testing.

Section 2. That existing sections 109.573, 2901.07, 2953.21, 2953.23, 2953.71, 2953.72,
2953.73, 2953.74, 2953.75, 2953.76, 2953.77, 2953.78, 2953.79, 2953.81., 2953.83, and 2953.84 and
section 2953.82 of the Revised Code are hereby repealed.

Section 3. (A) The General Assembly acknowledges the Supreme Court's authority in prescribing
rules governing practice and procedure in the courts of this state as provided in Section 5 of Article IV of
the Ohio Constitutlon.

(B) The General Assembly hereby requests Lhe Supreine Court to adopt rules prescribing specific
procedures to be followed for the adininistration by law enforcement agencies and criminal justice
entitles in this state of photo lineups, live lirieups, arrd strowups. Ttie General Assembly also requests
that any rules adopted by the Suprenie Court be consistent with the requlrements of divisions (B) and
(C) of section 2933.83 of the Revised Code. If the Supremc Court adopts rules of the type described in
this divislon, on and after the da[e on which the rules take effect, law enforcement agencies and
criminal justice entities in this state shall comply witti the rules in cooducting live lineups, photo lineups,
and showups.

(C) The General Assembly hereby requests the Supreme Court to adopt rules prescrib7rig a
cautlonary 7ury charge about eyewitness identification procedures and Lhc accuracy of eyewitness
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identification. If ttie 5uprenie Court adopts rules of the type described in this division, on and
after the effective date on which the rules take effect, the jury charge shall be used in the courts of this
state in the manner specified by the Supreme Court in the rules.

Please send questions anU comnients to tM1e 1YeID35t¢L
© 2009 Leg^sla[IVe [nformation Systems I RL^^dalmer

[nQex Of LegfslattvG yJeb siES

A-29

http://www.legislature.state.oh.us/bills.cfm?1D=128_ SB 77 10/16/2009


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49

