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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

DIRECTV, Inc. et al.,

Plaintiffs-Appellees/
Cross-Appellants,

C4URT (?( ^•. ' 'f ^.;.w

2(09 F'LB 1 W Pht -P C2

CLERK OF COURTS

V. No. 08AP-32
(C.P.C. No. 03CVH06-07135)

[Richard A. Levin], Tax Commissioner
of Ohio, (REGULAR CALENDAR)

Defendant-Appellant/
Cross-Appellee.

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein ori

February 12, 2009, the defendant's first, second, third,.fourth, fifth,. sixth, eighth, and

ninth assignments of error are sustained, his seventh assignment of error is overruled,

plaintiffs' assignments of error on cross-appeal are overruled, and it is the judgment and

order of this court that the judgment of the Franklin County Court of Common Pleas is

reversed, and this cause Is remanded to that court to enter summary judgment for

defendant-appellant Richard A. Levin, Tax Commissioner of Ohio, in accordance with

law consistent with said decision. Costs shall be assessed against plaintiffs.

GREY, J., FRENCH, P.J., and BRYANT, J.

Judge Lawrence'Grey

GREY; J.; reGred, formerly of the Faurth Appetiate
District, assigned to active duty under authority of
Section 6(C), Article IV, Ohio Constitution..
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No. 08AP-32 2

GREY, J.

{¶1} Defendant-appellant, Richard A. Levin, in his capacity as tax

commissioner of the state of Ohio, appeals from a judgment of the Franklin County

Court of Common Pleas in favor of plaintiffs-appellees, DIRECTV, Inc. and EchoStar

Satellite Corporation (hereinafter "DIRECTV" and "EchoStar," or collectively "plaintiffs").

The plaintiffs have cross-appealed on some subsidiary aspects of the trial court's

decision.

{¶2} The issue raised in this case is the constitutionality of various Ohio sales

tax provisions affecting satellite television providers and cable television providers.

{1[3} In 2003, the Ohio General Assembly amended the state sales tax statutes

to make retail sales of satellite broadcasting services subject to the general sales tax

rate of six percent. (The general rate was later reduced to 5.5 percent.) Pertinent

sections include R.C. 5739.01(B)(3)(q), 5739.02, and 5741.02. The amended statutes

specifically define what constitutes a "satellite broadcasting service": [D]istribution or

broadcasting of programming or services by satellite directly to the subscriber's

receiving equipment without the use of ground receiving or distribution equipment,

except the subscriber's receiving equipment or equipment used in the uplink process to

the satellite """." R.C. 5739.01(XX). This definition excludes cable television service

providers, who necessarily employ "ground receiving or distribution equipment" to

deliver programming to their customers. Although cable television providers do not

collect the general state sales tax from their customers, they continue to pay local

franchise taxes in areas where they provide service. The imposition of these local

franchise taxes is independent of the state sales tax provisions at issue in this case and,
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No. 08AP-32 3

although the parties' arguments address the relative burdens and benefits of these two

tax elements, the role of the local franchise taxes is ultimately not important to our

analysis of the case.

{¶4} Plaintiffs challenged the sales tax imposed on satellite television

consumers and collected by satellite television providers, and the concomitant

exemption from taxation of cable television, on the ground that it violates the Commerce

Clause of the United States Constitution by favoring in-state economic interests and

placing an undue burden on interstate commerce, i.e., that the differential taxation

provides "a direct commercial advantage to locally franchised cable television systems

that is not provided to satellite television companies ***." (Complaint, ¶44.)

{¶5} After allowing extensive discovery, the trial court eventually decided the

matter in successive decisions addressing two rounds of summary judgment motions

filed by the parties. Although the trial court concluded that the Ohio tax statutes did not

facially or purposely discriminate against interstate commerce, the trial court found that

the tax scheme was discriminatory in effect and impermissibly burdened satellite

providers by increasing the net costs to television consumers for satellite service in

comparison to cable service. In doing so, the trial court concluded that the satellite

providers were out-of-state interests engaging in interstate commerce, and conversely

that the cable companies were in-state economic interests. The trial court reached this

conclusion primarily by comparing the relative size of the staff and physical plant used

in Ohio by the two types of pay television (both have a physical presence, including

employees, in Ohio, although cable television's is substantially larger) rather than the
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No. 08AP-32 4

other aspects of commercial activity and scope that might establish whether one class

of competitor is engaged in interstate commerce and the other not.

{16} The commissioner brings the following nine assignments of error on

appeal:

1. The Trial Court erred in entering Summary Judgment in
favor of Plaintiffs DIRECTV, Inc. and EchoStar Satellite
Corporation on Count I of their Complaint in that the Trial
Court a) declared that R.C. §§5739.01(B)(3)(q) (now
renumbered R.C. §5739.01 (B)(3)(p)), 5739.01(XX),
5739.01(AA)(4), 5739.02, 5739.021, 5739.023, 5739.026,
5741.02, 5741.021, 5741.022 and 5741.023, are
unconstitutional to the extent that they impose sales and use
taxes on the retail sales of "' satellite broadcasting services',
while not imposing the taxes on the retail sales of the cable
television industry" and therefore discriminate in practical
effect against interstate commerce in violation of the
Commerce Clause of the U.S. Constitution; and b)
permanently enjoined Defendant Tax Commissioner and
others "from taking any action to levy or collect sales and
use taxes from Plaintiffs for the retail sales of satellite
television services."

2. The Trial Court erred in denying, with the sole exception
of finding no facial discrimination, Summary Judgment to
Defendant Tax Commissioner on Count I of the Complaint,
to wit, that R.C. ¶¶5739.01(B)(3)(q) (now renumbered R.C.
§5739.01(B)(3)(p)), 5739.01(XX), 5739.01(AA)(4), 5739.02,
5739.021, 5739.023, 5739.026, 5741.02, 5741.021,
5741.022 and 5741.023, do not discriminate against
interstate commerce and/or do not violate the Commerce
Clause of the U.S. Constitution.

3. The Trial Court erred in entering Partial Summary
Judgment in favor of Plaintiffs DIRECTV, Inc. and EchoStar
Satellite Corporation on Count I of their Complaint and
concomitantly denying Defendant Tax Commissioner's
6/16/04 Motion for Summary Judgment in that the Trial Court
declared with respect to Count I that a) "in their practical
operation, the tax provisions at issue benefit in-state
economic interests and burden out-of-state economic
interests"; and b) "the sales and use taxes as applied to
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No. 08AP-32 5

direct broadcasting television service providers do not qualify
as 'compensatory taxes'."

4. The Trial Court erred in denying Defendant Tax
Commissioner's 6/16/04 Motion for Summary Judgment "on
the issues of whether there was purposeful discrimination
and whether cable television providers and direct broadcast
satellite providers are 'similarly situated."'

5. The Trial Court erred in denying Defendant Tax
Commissioner's 9/20/2006 Motion for Reconsideration "[t]o
the extent that the Commissioner asks the Court to modify or
vacate its earlier decisions."

6. The Trial Court erred in granting Plaintiffs' 12/22/06
Second Motion for Summary Judgment and concomitantly
denying Defendant Tax Commissioner's 12/26/06 (Second)
Motion for Summary Judgment, thereby concluding that a)
the cable broadcasting industry and satellite broadcasting
industry are "similarly situated" for dormant Commerce
Clause purposes; b) the "Defendant has not met the State's
burden of justifying the discrimination against interstate
commerce that exists in this case"; and c) "the Ohio sales
and use taxes are unconstitutional to the extent, that they
apply to direct broadcasting satellite television services while
not applying to cable television services."

7. The Trial Court erred in granting Plaintiffs' 11/6/06 Motion
for Protective Order thereby quashing Defendant Tax
Commissioner's October 31, 2006, Deposition subpoenas
and further prohibiting the Defendant from discovering and
presenting information directly relevant ahd material to the
Trial Court's novel rationale for determining Commerce
Clause discrimination.

8. The Trial Court erred in admitting into evidence and
giving substantial weight to the written positions of lobbyists
as evidence of the General Assembly's purpose in adopting
amendments to Ohio's sales and use tax provisions and/or
as evidence of whether Satellite and Cable Companies are
"similarly situated."

9. The Trial Court erred in ruling that it was proper to
consider the individual thoughts of members of the General
Assembly in determining the General Assembly's purpose in
adopting amendments to Ohio's sales and use tax provisions
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and/or as evidence of whether Satellite and Cable
Companies are "similarly situated."

{¶7} The plaintiffs have filed a cross-appeal and bring the following three

assignments of error:

{¶8}

1. The trial court erred in finding that it lacked authority to
order the repayment of unlawfully collected taxes despite the
plain language of R.C. 2723.01.

2. The trial court erred in requiring plaintiffs-cross-appellants
("plaintiffs") to apply for refunds through the administrative
process set forth in R.C. 5739.07, which does not apply to
challenges to the validity of a tax law and which imposes
requirements virtually impossible to satisfy in this type of
case.

3. The trial court erred in holding that plaintiffs are not
entitled to reimbursement of their attorneys' fees and costs
out of the common fund that they created through this
litigation.

We initially note this matter was decided in the trial court by summary

judgment, which under Civ.R. 56(C) may be granted only when there remains no

genuine issue of material fact, the moving party is entitled to judgment as a matter of

law, and reasonable minds can come to but one conclusion, that conclusion being

adverse to the party opposing the motion. Tokles & Son, Inc. v. Midwestern Indemn.

Co. (1992), 65 Ohio St.3d 621, 629, citing Narless v. Willis Day Warehousing Co.

(1978), 54 Ohio St.2d 64. Additionally, a moving party cannot discharge its burden

under Civ.R. 56 simply by making conclusory assertions that the nonmoving party has

no evidence to prove its case. Dresher v. Burt (1996), 75 Ohio St.3d 280, 293. Rather,

the moving party must point to some evidence that affirmatively demonstrates that the

nonmoving party has no evidence to support his or her claims. Id.
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No. 08AP-32 7

{1[9} An appellate court's review of summary judgment is de novo. Koos v.

Cent. Ohio Cellular, Inc. (1994), 94 Ohio App.3d 579, 588; Bard v. Society Natl. Bank,

nka KeyBank (Sept. 10, 1998), Franklin App. No. 97APE1 1-1497. Thus, we conduct an

independent review of the record and stand in the shoes of the trial court. Jones v.

Shelly Co. (1995), 106 Ohio App.3d 440, 445. As such, we have the authority to

overrule a trial court's judgment if the record does not support any of the grounds raised

by the movant, even if the trial court failed to consider those grounds. Bard.

{1110} The commissioner's first six assignments of error all address different

facets of the principal issue in this case, the constitutionality of the sales tax on satellite

television providers and exemption of cable television providers therefrom, and will be

addressed together.

{¶11} The invalidation of Ohio's sales tax in this case is based upon the power of

the United States Congress to "regulate Commerce with foreign Nations, and among

the several states," constituting the Commerce Clause of the United States Constitution.

Section 8, Article I, United States Constitution. More specifically, at issue here is the

so-called "dormant" or "negative" aspect of the Commerce Clause, the implicit corollary

that if Congress is to regulate commerce between the states and with foreign nations,

then state governments may not impose taxes or other conditions that will impede the

free flow of trade between states. Complete Auto Transit, Inc. v. Brady (1977), 430 U.S.

274, 278, 97 S.Ct. 1076, 1079, fn. 7.

{¶12} When the alleged infringement by state law is in the form of a tax, the

United States Supreme Court has held broadly that a tax is discriminatory if it taxes a

"transaction or incident more heavily when it crosses state lines than when it occurs
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No. 08AP-32 8

entirely within the State." Chemical Waste Mgmt v. Hunt (1992), 504 U.S. 334, 342,

112 S.Ct. 2009, 2014, quoting Armco Inc. v. Hardesty (1984), 467 U.S. 638, 642, 104

S.Ct. 2620, 2622. For purposes of the dormant commerce clause, "discrimination" is

defined as "'differential treatment of in-state and out-of-state economic interests that

benefits the former and burdens the latter.' " Granholm v. Heald (2005), 544 U.S. 460,

472, 125 S.Ct. 1885, 1895, quoting Oregon Waste Sys., Inc. v. Dept, of Environmental

Quality of Oregon (1994), 511 U.S. 93, 99, 114 S.Ct. 1345, 1350. States may not

impose a tax that provides a direct commercial advantage to local businesses and thus

burdens and discriminates against interstate commerce. Northwestern States Portland

Cement Co. v. Minnesota (1959), 358 U.S. 450, 458, 79 S.Ct. 357, 362.

{¶13} A tax provision will not run afoul of the commerce clause if (1) the activity

taxed has a substantial nexus with the taxing state, (2) the tax is fairly apportioned to

reflect the extent of commercial activity within the taxing state, (3) the tax does not

discriminate against interstate commerce, and (4) the tax is fairly related to benefits

provided by the state. Complete Auto Transit, 430 U.S. at 279, 97 S.Ct. at 1079. The

third ground for a commerce clause challenge given above is the one at issue in the

case before us. A statute may "discriminate" against interstate commerce in three

ways: (1) it may be facially discriminatory; (2) it may have discriminatory intent; or (3) it

may have a discriminatory effect in practice. Amerada Hess Corp. v. Dir., Div. of

Taxation New Jersey Dept. of the Treasury (1989), 490 U.S. 66, 78, 109 S.Ct. 1617,

1621. As a final caveat, even a state tax provision that discriminates in practice against

interstate commerce may pass constitutional scrutiny if it "'advances a legitimate local

purpose that cannot be adequately served by reasonable nondiscriminatory
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No. 08AP-32 9

alternatives."' Oregon Waste Sys., 511 U.S. at 101, 114 S.Ct. at 1351, quoting New

Energy Co. of Indiana v. Limbach (1988), 486 U.S. 269, 278, 108 S.Ct. 1803, 1810.

{¶14} Despite the sweeping principles regarding unequal taxation set forth

above, the United States Supreme Court has frequently found that differential taxation is

not discriminatory taxation, and, in fact, dormant commerce clause tax cases from

different commercial domains are often difficult to reconcile. The Supreme Court itself

has stated that such cases call upon courts to "make the delicate adjustment between

the national interest in free and open trade and the legitimate interest of the individual

States in exercising their taxing powers[.]" Boston Stock Exchange v. State Tax Comm.

(1977), 429 U.S. 318, 329, 97 S.Ct. 599, 606. "[T]he result turns on the unique

characteristics of the statute at issue and the particular circumstances in each case.

* * * This case-by-case approach has left 'much room for controversy and confusion

and little in the way of precise guides to the States in the exercise of their indispensable

power of taxation.'" Id., quoting Northwestern States, 358 U.S. at 457, 79 S.Ct. at 362.

{¶15} Applying the "case-by-case" standard rather deferentially to the states'

"indispensable" power to tax, the Supreme Court has allowed many challenged statutes

to survive commerce clause scrutiny. Two such cases are heavily cited by the

commissioner. In Amerada Hess, 490 U.S. 66, 109 S.Ct. 1617, the challenged New

Jersey statute provided a credit against state taxes for certain federal taxes, but denied

the credit for federal windfall profit taxes paid by oil producers. Because New Jersey

had no domestic oil production activity, out-of-state oil producers engaging in other

aspects of oil distribution and sales in New Jersey did not receive a state tax credit for

federal windfall taxes paid, although they received the same tax credit for other forms of
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No: 08AP-32 10

federal taxes as domestic competitors who had no production activities and therefore

were not subject to the windfall tax. Despite this superficially comparable treatment of

in-state oil distribution and sales activities for tax purposes, oil producers asserted that

the denial of the state tax credit for their federal windfall profits tax discriminated against

interstate commerce because it affected only out-of-state companies due to New

Jersey's lack of a domestic oil production industry. 490 U.S. at 70-72, 109 S.Ct. at

1620-21. The court rejected the contention that the state had singled out for "special

tax burdens a form of business activity that is conducted only in other jurisdictions," 490

U.S. at 77, 109 S.Ct. at 1624, and likewise found that the tax scheme did not exert

impermissible pressure on outside firms to conduct additional business in-state:

"Denying a deduction for windfall profit tax payments cannot create oil reserves where

none exist and therefore cannot be considered an incentive for oil producers to move

their oil-producing activities to New Jersey," 490 U.S. at 78, 109 S.Ct. at 1624.

"Whatever different effect the [tax] provision may have on these two categories of

companies results solely from differences between the nature of their businesses, not

from the location of their activities." Id.

{¶16} In Exxon Corp. v. Maryland (1978), 437 U.S. 117, 98 S.Ct. 2207, the

challenged Maryland statute prohibited a producer or refiner of petroleum products from

operating retail gas stations in the state. As in Amerada Hess, producers challenged

the law on the basis that it was inherently discriminatory against out-of-state retailers,

because Maryland had no domestic companies engaged in oil refining or production

and the statute thus excluded only out-of-state firms from retail operation in the state.

The court held that although the burden of the ban fell in practice on out-of-state
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No. 08AP-32 11

companies due to the absence of in-state refiners, the statute was aimed at a method of

doing business (vertically integrated companies) that had led to, price inequities, not at

protection of local interests to the detriment of interstate commerce: "In fact, the Act

creates no barriers whatsoever against interstate independent dealers; it does not

prohibit the flow of interstate goods, place added costs upon them, or distinguish

between in-state and out-of-state companies in the retail market. The absence of any of

these factors fully distinguishes this case from those in which a State has been found to

have discriminated against interstate commerce." 437 U.S. at 126, 98 S.Ct. at 2214.

{1117} In contrast, two other cases from the United States Supreme Court are

notable instances in which a tax has run afoul of the dormant Commerce Clause and

are invoked by the plaintiffs in the present case. In Bacchus lmports, Ltd. v. Dias

(1984), 468 U.S. 263, 104 S.Ct. 3049, the plaintiff liquor importers challenged a tax on

wholesale liquor sales that provided an exemption for certain peculiarly local liquors,

specifically okolehao, a traditional brandy distilled from the root of an indigenous shrub,

and fruit wines manufactured in-state. The Supreme Court found that the exemption

amounted to economic protectionism and violated the Commerce Clause because it

expressly favored locally produced products in competition with imported ones,

demonstrating both discriminatory purpose and effect. The court further held that the

state could not support a favorable inquiry regarding the balance between local benefits

and burden on interstate commerce that might have validated an otherwise

discriminatory statute.

{1[18} In West Lynn Creamery v. Healy (1994), 512 U.S. 186, 114 S.Ct. 2205,

the court struck down a statute that required all milk dealers in Massachusetts to
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contribute to a price equalization fund based on all sales, whether locally produced or

imported. The state then distributed the fund to domestic milk producers. Noting that,

although the tax applied to all producers whether in-state or out-of-state, the proceeds

were distributed to in-state producers only, the court concluded that this amounted to a

direct monetary subsidy of in-state producers. 512 U.S. at 203, 114 S.Ct. at 2216. "By

conjoining a tax and a subsidy, Massach'usetts has created a program more dangerous

to interstate commerce than either part alone." 512 U.S. at 199-200, 114 S.Ct. at 2214-

15. The court summed up the violative nature of the tax and subsidy arrangement by

characterizing it as the "paradigmatic example" of a law that violates the dormant

Commerce Clause, a protective tariff. 512 U.S. at 193, 114 S.Ct. at 2211; 512 U.S. at

203, 114 S.Ct. at 2216.

{¶19} In light of the Supreme Court's admonition to consider Commerce Clause

cases on a case-by-case basis with an eye to the "unique characteristics of the statute

at issue and the particular circumstances in each case," Boston Stock Exchange, supra,

we turn from the conflicting precedent found in the petroleum, dairy, and liquor

industries to those cases addressing taxation of pay television, which are not lacking.

Unlike the precedent in other commercial sectors, the unanimous weight of precedent

here lies on the side of taxing authorities in cases involving differential taxation for

satellite and cable television providers. The parties' briefs cite five different trial and

appellate court cases (not including the trial court decision in our case), all reaching

outcomes in favor of taxing authorities. Two of these guide our analysis of this case

and will be discussed at length.
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{¶20} In DIRECTV, Inc. v. North Carolina (2006), 178 N.C. App. 659, satellite

television providers challenged a North Carolina sales tax on satellite television services

coupled with an exemption for cable television services. The North Carolina app ellate

court stressed in its decision cases such as Chemical Waste Mgmt. that discussed and

defined the effect of the dormant Commerce Clause to bar differential treatment of in-

state and out-of-state economic interests. In essence, the court rejected the satellite

providers' argument that their technological means of delivery for programming were

inherently out-of-state and that cable providers, conversely, were inherently in-state.

178 N.C. App. at 666-667. The court relied extensively on the ruling in Amerada Hess,

particularly the language that emphasized that the difference in taxation in that case

resulted solely from the nature of the business activity and not its location. The North

Carolina court reasoned that satellite providers would be subject to taxation regardless

of whether some, any, or none of their facilities were located in-state. Similarly, cable

providers with a significant or even predominant portion of their cable delivery systems

outside of North Carolina would still be exempt from the sales tax imposed on satellite

providers. 178 N.C. App. at 666-667. In substance, the court concluded that the

differential tax upon television programming delivery technology that appeared to

discriminate against a delivery mechanism that necessarily incorporated an out-of-state

component, i.e., satellites in orbit above the earth, in the final analysis did not burden

interstate commerce because the tax was neither facially discriminatory nor

discriminatory in its practical effect.

{¶21} Satellite providers next challenged a differential tax plan in DIRECTV, Inc.

v. Treesh (C.A.6, 2007), 487 F.3d 471, involving a Kentucky tax scheme that charged a
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three percent excise tax on all pay television and an additional 2.4 percent gross

revenue tax on pay television providers. Proceeds from both were held in a dedicated

tax fund. This fund then was disbursed to local taxing authorities in an amount equal to

past excise taxes imposed upon cable television providers, but this distribution to local

governments was in exchange for local governments foregoing such franchise taxes. If

local governments did not forego franchise taxes, the cable providers would receive an

equivalent tax credit from the state. Satellite providers contested both the tax

credit/rebate scheme and also the bar against local franchise taxes on cable television

providers. The district court upheld Kentucky's tax plan by granting a motion to dismiss,

DIRECTV v. Treesh (E.D.Ky.2006), 469 F.Supp.2d 425, and the plaintiff satellite

providers appealed to the Sixth Circuit.

{¶22} As the North Carolina appellate court did, the Sixth Circuit stressed in

Treesh that the differential taxation between cable television and satellite television

providers did not discriminate based upon geographic location or domicile, but rather

upon the use of different technologies under different business models. 487 F.3d at

481. The Sixth Circuit in Treesh refused to apply cases such as West Lynn Creamery

and Bacchus Imports, finding that the differential taxation of television delivery

technologies is not, unlike the objectionable laws in those cases, calculated to divert

market share to a local producer at the expense of out-of-state businesses. The court

in Treesh preferred to compare the commercial context of the tax to that in Amerada

Hess and Exxon, considering that the competing goods in the case are not

distinguished by origin, but by business model and thus means of delivery. 487 F.3d at

480.
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{¶23} We find the above precedent is persuasive when applied to the case

before us, as well it should be as the cases were decided on essentially identical

pertinent facts. The sales tax imposed by Ohio on satellite television providers and not

upon cable television providers does not violate the dormant Commerce Clause. The

clause protects interstate commerce and the interstate market for products, but does

not protect "the particular structure or methods of operation in the retail market," Exxon

Corp., 437 U.S. at 127, and the "Commerce Clause is not violated when the differential

tax treatment of two categories of companies 'results solely from differences between

the nature of their businesses, not from the location of their activities.' " Kraft Gen.

Foods v. Iowa Depf. of Revenue & Finance (1992),.505 U.S. 71, 78, 112 S.Ct. 2365,

2369, quoting Amerada Hess, 490 U.S. at 66. As the North Carolina court noted,

"neither satellite companies nor cable companies are properly characterized as an in-

state or out-of-state economic interest," based upon their physical presence and

corporate organization in Ohio and other states. North Carolina, 632 S.E.2d at 548.

{q24} Before us are two modes of interstate business. One delivers pay TV

programming directly to the consumer's home, via satellite, to a decoder that may be

owned either by the consumer or the satellite television provider. The other delivers pay

television to the consumer's home, in some cases utilizing a company-owned set-top

decoder, via cable from a "headend" distribution center that receives the imported

programming, again often via satellite. Both business models obtain most programming

from outside of Ohio and redistribute it to consumers in the state. Both also gather local

programming and distribute it to Ohio consumers, and, in some areas, consumers in

neighboring states where the customary service markets of Ohio stations "bulge" across
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state lines. In addition, some locally produced programming is exported nationwide.

On an organizational level, the two plaintiff satellite television providers are national

companies headquartered outside Ohio. Although some small local cable operations

may benefit from the sales tax exemption, the cable companies that provide significant

competition in the pay television field are very large regional companies, also

headquartered outside Ohio.

{125} Even if we focus exclusively on the technological means of program

distribution, as the plaintiffs urge us to do, the two classes of competitors cannot be

segregated into interstate and local enterprises on the sole basis that the satellite

providers place equipment in outer space that necessarily is out of the state of Ohio. In

fact, the use of orbital satellites cannot be the distinguishing feature of the two pay

television technologies, because cable providers also receive much programming via

satellite at the headend centers. The tax distinction between satellite and cable

providers does not discriminate against interstate commerce as a whole, but places a

burden against one form of delivering pay television to consumers, and the burden

would fall equally on a satellite provider headquartered in Ohio, having all program

content, satellite uplink, account services, and customers in-state. See, generally,

Brown & Williamson Tobacco Corp. v. Pataki (C.A.2, 2003), 320 F.3d 200 (upholding

New York statute banning both in-state and out-of-state mail-order sales of cigarettes).

{¶26} The simple facts of the type of commerce involved here must inevitably be

distinguished from those in Bacchus Imports and West Lynn Creamery, which involved

both a tax on imported products and a related subsidy to in-state manufacturers of such

products. Those cases came much closer to the clearly prohibited barrier to interstate
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commerce that amounted to a tariff, which is clearly prohibited by the Commerce

Clause. Westlynn Creamery; Baccus; Amerada Hess.

{1[27} Supreme Court precedent in Exxon and Amerada Hess demonstrates that

the dormant Commerce Clause should not be conceived to protect particular

technological or commercial models, but to protect interstate commerce and interstate

access to the markets of a given state. The plaintiff satellite companies in the present

case have not demonstrated that Ohio's sales tax provisions discriminate against the

interstate market for pay television, whether delivered by cable or satellite. At best, the

plaintiffs have persuasively, but ultimately to no end, established that they are more

burdened by Ohio's tax provision than comparable interstate cable providers.

Discrimination between different forms of interstate commerce is not discrimination

against interstate commerce.

{¶28} Because we find that Ohio's sales tax, as applied to the satellite television

providers and not applied to cable television providers, does not run afoul of the

dormant Commerce Clause because both of these providers are engaged in interstate

commerce, we do not examine the question of whether cable television, by providing

additional services in the form of internet access and telephone service, presents

sufficient alternate benefits to warrant differential taxation. Nor do we examine the

question of whether the amount and burden of franchise fees, which are paid by cable

television providers and not by satellite television providers, essentially equalizes

taxation on the two means of delivering pay television to Ohio consumers.

000020



No. 08AP-32 18

{1[29} In accordance with the foregoing, the commissioner's first six assignments

of error have merit and the trial court's decision granting summary judgment to plaintiffs

is in error.

{1130} The commissioner's seventh assignment of error alleges procedural error

in that the trial court granted a protective order that denied the commissioner the

opportunity to obtain further evidence to develop facts regarding the relative scope of

operations by the plaintiff satellite companies in-state and out-of-state. In light of our

decision in this matter, this ruling by the trial court was not prejudicial as the

commissioner was able to develop sufficient evidence on this issue. The

commissioner's seventh assignment of error is overruled.

{131} The commissioner's eighth assignment of error asserts that the trial court

erred by allowing into evidence and then considering for evidentiary purposes written

evidence submitted by the plaintiffs regarding arguments presented by lobbyists for the

cable television industry in support of the current statutory tax scheme. Given that this

matter was decided on summary judgment, the issue is not truly one of evidentiary

admissibility, but rather whether the trial court erred on giving weight to these materials

in granting summary judgment.

{1[32} The trial court allowed these materials into evidence on the basis that they

could by extrapolation provide support for the discriminatory intent of the statute, and in

fact the record amply demonstrates that the cable companies did heavily lobby the Ohio

legislature for preferential tax treatment on the basis that cable television historically

presented a heavier local investment in infrastructure and employment. Lobbying
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efforts on behalf of legislation, however, are not probative of the intent of the legislature

in enacting it.

{¶33} "Ohio has no official legislative history and, consequently, sponsor

testimony is of limited value" in legislative interpretation. Glick v. Sokol, 149 Ohio

App.3d 344, 2002-Ohio-4731, at ¶10. As a consequence, a court may not resort to

legislative history, such as the comments of a legislator regarding enactments, to alter

the clear wording of the legislative enactment. Cleveland Trust Co. v. Eaton (1970), 21

Ohio St.2d 129, 138; Associated Builders & Contractors of Cent. Ohio v. Franklin Cty.

Bd. of Commrs., Franklin App No. 08AP-301, 2008-Ohio-2870. We conclude that these

statements in discussions regarding the pending tax legislation are of little value in

resolving this constitutional challenge. The commissioner's eighth assignment of error

is accordingly sustained to the extent that the trial court used such materials to assess

the constitutionality of the tax statutes.

{134} The commissioners ninth assignment of error asserts that the trial court

erred in allowing consideration of certain statements reflecting the reasoning of

members of the legislature for enacting the tax provisions at issue. For the same

reasons set forth in the preceding discussion, this assignment of error has merit and is

sustained.

{¶35} In accordance with the foregoing, the first, second, third, fourth, fifth, sixth,

eighth, and ninth assignments of error brought by the commissioner are sustained and

his seventh assignment of error is overruled. The judgment of the Franklin County

Court of Common Pleas granting summary judgment to plaintiffs is reversed. Plaintiffs'

assignments of error on cross-appeal are rendered moot by our disposition of the
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appeal and are overruled. The matter is remanded to the trial court to enter summary

judgment for defendant-appellant Richard A. Levin, Tax Commissioner of Ohio.

Judgment reversed;
cause remanded with instructions.

FRENCH, P.J., and BRYANT, J., concur.

GREY, J., retired, formerly of the Fourth Appellate District,
assigned to active duty under authority of Section 6(C), Article
IV, Ohio Constitution.
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IN THE COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO .

j F1NAI. APPEALABLE URt^CR.111EdIRECtV i E h St S tnc. and arc o a a a,
L.L.C., )

)
Ptaintiffe,
) ^ Nrw

v. ) CASE NO. 03CYH06 07138 ^
JUDGE HOGAN ac c> ; i

Richard Levin, ) o w ^s
Tax Commissioner of Ohio, Fn

) t-'-' ----..:-^'► ^^^
Defendant )

F NAL JUDGMENT

In this action, Count I of Piaintiffs' Complaint alleges that the 2003 amendments

to Ohio's sales tax law, imposing the saies and use taxes on retail sales of sateliite

television selviceg but not on rAtail sates of the competing cable television servioes,

discriminate against interstate commerce in violation of the Commerce Clause of Article

I of the United States Constitution, The parties previously cross-moved for summary

judgment on this count as well as other oounts In the Complaint.

In a decision issued on October 21, 2005, the Court partialiy granted Piaintifls'

motion for summary judgment on Count I. See Decision and Entry Partially Granting

Piaintiffs' Motion for Summary Judgment Filed 5-3-2004 and Decision and Entry

Partially Granting Defendants' Motion for Summary Judgment Filed 0-16-2004 (Oct. 21,

2005). Specifically, the Court granted partial summary judgment in favor of the Piainti((s

on the issue of whether, in practical effect, the differential tax treatment imposed by the

Ohio sales tax statute benefits in-state economic interests and burdens out-of-state

®
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economic interests. The October 2005 decision granted Defendant's motion for

summary judgment on Counts 11, 111, and IV of the Complaint.

The Court's October 2005 decision ieft• two remaining issuea pertaining to

Plaintiffs' claim of discrimina6on in practical effect: (1) whether the cable television

Industry and direct broadcast sateiiite television industry are "similarty situated" within

the meaning of the Commerce Clause; and, if so, (2) whether the resulting

discrimination against interstate commerce is justified by some iegidmate local non-

economic interest that could not be served by some other method.

The parties subsequentty cross-moved for sununary judgment on these two

issues. After consideration of the parQes' briefs and suppordng affidavits and exhibits,

and after hearing oral argument, the Court on October 17, 2007, issued a decision

granting Plaintiffs' motion for summary Judgment on Count I and denying Defendants'

cross rnotioi7 on that count. Sec Decicion Gr8n9ng Piaintiffs' Sewrtd Mntinn for

Summary Judgment Filed 12-22-2006 and Decision and Entry Denying Defendant's

Motion for Summary Judgment Filed 12-26-2006, (Oct. 17, 2007). For the reasons

stated in that decision, the Court found that: (1) the cable television industry and direct

broadcast sateilite television industry are "simiiarly s(tuated' for purposes of the

Commerce Clause; and (2) the sales tax law's discrimination against interstate

commerce cannot be justified by a legitimate local non-economic interest that couid not

be served by some other method.

Pla'irtiffs have moved far entry of a proposed final judgment, refund of safes

taxes paid prior to final judgment, and attomey's fees and costs. Defendant Tax

2
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Commissioner opposes the relief sought by piaintiffs and proposes alternative relief.

The Court has considered the perties' respective filings.

This court finds that the sales tax refund procedures established In RC 5739.07

and OAC 5703-9-07 do not impose burdens that violate the due prooess rights of

Plaintiffs and their current and former subscribers. Piaintiffs merely ooiiected the tax

from their customers and passed it on to the state. They did not pay the tax

themseives. Since the statutory procedure allows their customers to apply directly to

the state for tax refunds, and Plaintiffs need not apply on behaif of their customers, the

suggestion that the burdens imposed by the statutory tax refund procedure mereiy

compound the discrimination against Piaintifis is unpersuasive.

Piaintiffs have not identified any basis on which this Court could find that the

statutory procedure burdens their current and former customers in a way that would

violate those individual' s due process rights. Accordingly, it would be improper and

Illegitimate for this Court to order some special procedure that would permit those

individuals to bypass the oonstitutionaiiy adequate procedure established by the Ohio

General Assembly (the elected legislative representatives or the people of Ohio).

The procedure suggested by Plaintiffs is also objectionable to the extent that it

would allow Piaintiffs to obtain attomeys fees and costs from the proposed tax refund

escrow account based on Plaintiffs suggestion that the account would be a "common

fund" under legal doctrines used for class actions, thereby preventing the taxpayers

from obtaining fuii refunds. Such a procedure is Inappropriate in the current case

because this case differs in one very significant way from a class action. The taxpayers

were not given the opportunity to opt out as they would have been given in a ciass

3
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action, and accordingly, any reduction of the tax refunds in order to pay Piaintiffs'

attomeys fees and costs have not been consented to.

For each of the above reasons, Plaintiffs' motion Is denied to the extent that it

seeks an order establishing a special tax refund procedure. Piaintiffs' retated motion for

attorney's fees and costs is also denied.

WHEREFORE, the Court hereby ORDERS, ADJUDGES AND DECREES:

1. Judgment is entered in favor of Piaintifts on Count I of the Complaint.

2. This Court declares as foitows:

R.C. §§ 5739.01(B)(3)(q), 5739.01(XX), 5739.01AA(4),
5739.02, 5739.021, 5739,023, 5739.026, 5741.02, 5741.021,
5741.022 and 5741.023, are unconstitutional to the extent
that they impose sales and use taxes on the retail sales of
"satellite broadcasting services", while not tmposing the
taxes on the retail sales of the similarly situated cable
television industry. The diNerentiai tax treatment of these
two similarly situated industries Is directiy correlated with
whetbbr they use certain :ocat ground reaeiving and
distribution equipment. The retail sales of the Industry that
uses the relevant local ground receivtng and distribution
equipment are not subject to the tax. The retail sales of the
industry that does not use such local equipment are subject
to the tax. Since the ditferenca in tax treatment directly
correlates with whether an industry uses certain locai
equipment, the practicai effect of the differential tax
treatment is to benefit in-state economic interests while
burdening out-of-state economic Interests, thereby
discriminating against interstete commerce in vioiation of the
Commeme Clause of the Constitution of the United States.

3. This Court permanently enjoins Defendant Tax Conanissioner, and his

employees, attomeys, agents, and those persons in active concert or participation with

him, including his successors, from taking any action to levy or collect sales and use

4
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taxes from Plaintiffs for the retail sales of satellite television services.' This injunction is

hereby temporarily stayed until such time as this Court ruiea upon Defendant's currently

pending 12-3-2007 Motion for Stay. The parties shall inforrn the Court as soon as the

motion has been fully briefed.

4. Judgment Is granted in favor of Defendant an Counts II, III and IV of the

Complaint.

This Judgment Is a final appealable order and there is no )ust reason for
delay.

Copies to:

Betty Jo Christian
Mark F. Homing
Pantelis Michalopoulos
Linr..nin L. Davies
James F. Lang
Peter A. Rosato
Counsel for Plaintiff(s)

John K. McManus
Christine T. Mesirow
Cheryl D. Pokomy
Senior Deputy Attomey General and Deputy Attomey General
Counsel for Defendant(s)

I RC 5703.38 has no applkeHon to this actionwhere a tax has been 8nat been dedared
unaonsHtutlonai and tha Court Is onJoining the colieetlon of the unconsiiWtional tax pursuant to RC
2723.01. State ex rel. Tiacy v. Franklln Counfy Court of Common Pleas (1993), 88 Ohio 8t 3d 644.
Couchot v. Ohio Stare Lotrery Cor»miss(wr. (1991), 71 Ohio App.3d 371. BFPCommunfcalbns Alaska v.
Cenrral CoRecfion Agency (2000), 138 Ohio App.3d 807.
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO

DirecTV, Inc., et al.,

Plaintiff(s),

-vs- Case No. 03CVH06-7135 (Hogan, J.)

William W. Wilkins, Tax Commissioner of Ohio,

Defendant(s).

DECISION GRANTING PLAINTIFFS' SECOND MOTION FOR SUMMARY JUDGMENT
FILED 12-22-2006 G y

AND
DECISION AND ENTRY DENYING DEFENDANT'S MOTION FOR SUMMA^^Y

JUDGMENT FILED 12-26-2006 cri r^^

Plaintiffs' 12-22-2006 Second Motion for Summary Judgment is GRANTED.

Defendant's 12-26-2006 Motion for Summary Judgment is DENIED. Counsel shall submit

a final judgment entry pursuant to Local Rule 25,01.

The de facto motion for reconsideration will not be stricken. Since, for the

reasons stated below, Plaintiff's Second Motion for Summary Judgment is being

granted, it is probably best that the Court of Appeals get a fuii explanation of why this

Court found Defendant's arguments unpersuasive.

i
Introduction

The issue before this Court is whether the imposition of Ohio sales and use taxes

on sales of direct broadcast satellite television services, but not on sales of cable

television services, is unconstitutional under the Commerce Clause of the United States

Constitution because it discriminates against interstate commerce insofar as it benefits

in-state economic interests by burdening out-of-state economic interests.

%;G
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The initial bill, as proposed in the General Assembly, would have imposed the

Ohio sales and use taxes on sales by both industries. The cable television industry sent

lobbyists to the Ohio General Assembly who argued, among other things, that (1) the

cable television industry employs many more people in Ohio, and (2) has invested much

more heavily in Ohio, than the direct broadcast satellite industry. Before enacting the

bill, the General Assembly amended the bill so that the sales and use tax would be

applied to direct broadcast satellite television services and not to cable television

services.

The plaintiffs, two of the major companies in the direct broadcast satellite

television industry, filed this action claiming, among other things, that the state was

discriminating against interstate commerce in violation of the Commerce Clause of the

US Constitution by giving preferential tax treatment to the cable television industry, as

compared to the direct broadcast satellite television industry, because of the cable

television industry's greater investment in Ohio and employment of more persons in

Ohio.

A previous summary judgment motion decision issued by this Court eliminated

the other claims originally asserted by the plaintiffs, but granted partial summary

judgment to the plaintiffs on the issue of whether, in practical effect, the differential tax

treatment imposed by the Ohio sales and use tax statutes, benefits in-state economic

interests and burdens out-of-state economic interests. It does. The remaining issues

pertaining to Plaintiffs claim of discrimination in practical effect are (1) whether the

cable television industry and direct broadcast satellite television industry are "similarly

situated", and if so, (2) whether the resulting discrimination against interstate commerce

2
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is justified by some legitimate local non-economic interest that could not be served by

some other method.

As an Ohio court being called upon to adjudicate this question, this Court's

situation is not unlike that of a hometown umpire in a game involving a favorite local

team. Some of the neighbors may not fully appreciate the hometown umpire's attempts

to avoid local favoritism. But if the hometown umpire succumbs to the temptation of

local favoritism, does that umpire not participate in a practice that denies to athletes the

opportunity to meet and truly measure themselves against one another?

Perhaps it is true that one of the greatest principles of reason is that the whole of

the law can be found by exploring the implications of one utterance, "Do unto others as

you would have them do unto you." In any event, our nation committed itself at the

moment of its founding to a similar notion (which may in fact be the same notion), the

notion that the equality of persons is a self evident truth. As will be explained below, the

Commerce Clause of the U.S. Constitution has long been interpreted as serving that

purpose by providing nonresidents of a state with a right of access to the markets of the

state on equal terms with the residents of the state.

Accordingly, just as the hometown umpire is called upon to exercise an equal

respect for the equal rights of the athletes of both teams under the rules of baseball, so

this Court is called upon to extend equal respect to the equal rights of both those who

live and work in the two western states where the satellite uplink facilities are located,

and those who live and work here in Ohio.
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Standard of Review applicable to a Motion for Summary Judgment

Summary judgment may be awarded only if (1) no genuine issue of material fact

remains to be litigated, (2) the moving party is entitled to judgment as a matter of law, and

(3) it appears from the evidence that reasonable minds, construing the evidence most

strongly in favor of the nonmoving party, can come to but one conclusion which is adverse

to the nonmoving party. Hood v. Diamond Products, Inc. (1996), 74 Ohio St.3d 298.

Because summary judgment is a procedural device to terminate litigation, it must be

awarded with caution. Id. Doubts must be resolved in favor of the nonmoving party. !d.

The Ohio Supreme Court has ruled that " * the moving party bears the initial

burden of demonstrating that there are no genuine issues of material fact concerning an

essential element of the opponent's case." Dresher v. Burt (1996), 75 Ohio St.3d 280,

292. The moving party must point to Civ.R. 56(C) evidence in the record (i.e., pleadings,

depositions, answers to interrogatories, written admissions, affidavits, transcripts of

evidence or stipulations of fact) that demonstrates the absence of any genuine issues of

material fact. Id. at 293. State ex rel. Leigh v. State Emp. Relations Board (1996), 76

Ohio St.3d 143, 146. If the moving party meets this test, the nonmoving party must rebut

the motion with specific facts and/or affidavits showing a genuine issue of material fact that

must be preserved for trial. !d.
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In
The Policies and Principles that Guide the Interpretation and Application

of the Dormant Commerce Clause
Part A:

The History and Constitutional Significance of
the Dormant Commerce Clause

Plaintiffs claim that the Ohio sales tax is unconstitutional under the "dormant"

Commerce Clause of the United States Constitution because it discriminates against

interstate commerce insofar as the tax applies to direct broadcasting satellite television

services but not to cable television services.

Our Constitution "was framed upon the theory that the peoples of
the several states must sink or swim together." Baldwin v. G. A. F.
Seelig, Inc., 294 U.S. 511, 523, 79 L. Ed. 1032, 55 S. Ct. 497
(1935). Thus, this Court has consistently held that the Constitution's
express grant to Congress of the power to "regulate Commerce ...
among the several States," Art. I, § 8, cl. 3, contains "a further,
negative command, known as the dormant Commerce Clause,"
Oklahoma Tax Comm'n v. Jefferson Lines, Inc., 514 U.S. 175, 179,
131 L. Ed. 2d 261, 115 S. Ct. 1331 (1995), that "creates an area of
trade free from interference by the States," Boston Stock Exchange
v. State Tax Comm'n, 429 U.S. 318, 328, 50 L. Ed. 2d 514, 97 S.
Ct. 599 (1977).

Am. Trucking Assn.'s v. Mich. PSC, (2005), 125 S.Ct. 2419. The dormant Commerce

Clause is "dormant" in the sense that, even though the explicit words of the Commerce

Clause grant Congress the power to regulate interstate commerce, it has long been

held that the Commerce Clause implicitly limits the power of the States even without

implementing legislation by Congress. Camps Newfound/Owatonna v. Town of

Harrison (1997), 520 U.S. 564. The US Supreme Court has recently reaffirmed its

commitment to the belief that the dormant Commerce Clause is implied by the explicit

words of the Commerce Clause when that clause is understood in light of the history of

5

000028



how the Constitution came to be adopted. United Haulers Ass'n v. Oneida-Herkimer

Solid Waste Mgmt. Auth., 2007 U.S. LEXIS 4746, 22-27 (U.S. 2007).

As stated by the US Supreme Court in Hughes v. Oklahoma (1979), 441 U.S.

322, 325-326,

The few simple words of the Commerce Clause -- -- reflected a
central concern of the Framers that was an immediate reason for
calling the Constitutional Convention: the conviction that in order to
succeed, the new Union would have to avoid the tendencies toward
economic Balkanization that had plagued relations among the
Colonies and later among the States under the Articles of
Confederation. See H. P. Hood & Sons, Inc. v. du Mond, 336 U.S.
525, 533-534 (1949). The Commerce Clause has accordingly been
interpreted by this Court not only as an authorization for
congressional action, but also, even in the absence of a conflicting
federal statute, as a restriction on permissible state regulation.

In one of his letters, James Madison, the "father of the Constitution", wrote that the

Commerce Clause

grew out of the abuse of the power by the importing States in taxing
the nonimporting, and was intended as a negative and preventive
provision against injustice among the States themselves...

W. Lynn Creamery v. Healy, 512 U.S. 186, 193 (U.S. 1994). In Camps

Newfound/Owatonna v. Town of Harrison ( 1997), 520 U.S. 564, 571-572, the United

States Supreme Court discussed the history of the Dormant Commerce Clause.

During the first years of our history as an. independent
confederation, the National Government lacked the power to
regulate commerce among the States. Because each State was
free to adopt measures fostering its own local interests without
regard to possible prejudice to nonresidents, what Justice Johnson
characterized as a"conflict of commercial regulations, destructive
to the harmony of the States" ensued. See Gibbons v. Ogden, 22
U.S. 1, 9 Wheat. 1, 224, 6 L. Ed. 23 (1824) (opinion concurring in
judgment). In his view, this "was the immediate cause that led to
the forming of a [constitutional] convention." Ibid. "If there was any
one object riding over every other in the adoption of the
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constitution, it was to keep the commercial intercourse among the
States free from all invidious and partial restraints." Id., at 231.

We have subsequently endorsed Justice Johnson's appraisal of the
central importance of federal control over interstate and foreign
commerce and, more narrowly, his conclusion that the Commerce
Clause had not only granted Congress express authority to override
restrictive and conflicting commercial regulations adopted by the
States, but that it also had immediately effected a curtailment of
state power. "In short, the Commerce Clause even without
implementing legislation by Congress is a limitation upon the power
of the States. Southern Pacific Co. v. Arizona ex rel. Sullivan, 325
U.S. 761, 89 L. Ed. 1915, 65 S. Ct. 1515 [(1945)]; Morgan v.
Virginia, 328 U.S. 373, 90 L. Ed. 1317, 66 S. Ct. 1050 [(1946)]."
Freeman v. Hewit, 329 U.S. 249, 252, 91 L. Ed. 265, 67 S. Ct. 274
(1946). Our decisions on this point reflect "upon fullest
consideration, the course of adjudication unbroken through the
Nation's history." Ibid. See also H. P. Hood & Sons, Inc. v. Du
Mond, 336 U.S. 525, 534-535, 93 L. Ed. 865, 69 S. Ct. 657 (1949).
Although Congress unquestionably has the power to repudiate or
substantially modify that course of adjudication, it has not done so.

In conclusion, the purpose of the Dormant Commerce Clause has special

significance, even as compared to the other purposes of the Constitution. That purpose

is to keep the commercial intercourse among the States free from interference by the

states. Camps Newfound/Owatonna v. Town of Harrison (1997), 520 U.S. 564. Am.

Trucking Assn.'s v. Mich. PSC, (2005), 125 S.Ct. 2419. This purpose "reflected a

central concern of the Framers." Hughes v. Oklahoma (1979), 441 U.S. 322, 325-326.

As indicated above, "if there was any one object riding over every other in the adoption

of the constitution, it was to keep the commercial intercourse among the States free

from all invidious and partial restraints." Camps Newfound/Owatonna v. Town of

Harrison (1997), 520 U.S. 564.

7
000030



The Policies and Principles that Guide the Interpretation and Application
of the Dormant Commerce Clause

Part B:
Courts should Generally Avoid Creating Procedural Exceptions

to the Enforcement of the Dormant Commerce Clause

Given the unique Constitutional significance of the dormant Commerce Clause, it

would generally be inappropriate to create procedural exceptions to the enforcement of

the dormant Commerce Clause. By "procedural exception", this Court means any sort

of procedural device that would weaken the enforcement of the dormant Commerce

Clause by reducing the accuracy of the determination as to whether a violation of the

clause has occurred. Examples of such procedural devices include (1) a heightened

standard of proof or (2) "formalism" (the adoption of some formula or simplified

conceptualization that simplifies an analysis, often making it more mechanical, but at

the same time, making it less complete and thus less accurate).

Given the strong motive to engage in economic protectionism, the likely result of

allowing procedural exceptions is that the states will design their economic protectionist

measures to fall within the exceptions. Like waters that rush through the incomplete

portion of a partial dam, the states' economic protectionist efforts will rush to conform

with the procedural exception so that they will not be blocked by the dormant

Commerce Clause. Like a partial dam, the dormant Commerce Clause will be rendered

more or less useless. The purpose of the dormant Commerce Clause, a purpose that

"reflected a central concern of the framers" and was "one object riding over every other

in the adoption of the constitution" will be defeated. The judicial obligation to uphold the

Constitution of the United States does not permit this Court to allow or promote such a

result.
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As an example of an improper procedural exception, it would be inappropriate to

adopt some heightened standard of proof that is not currently employed by the United

States Supreme Court in dormant Commerce Clause cases. Doing so would allow

most actual violations of the dormant Commerce Clause to be ignored merely because

the extraordinary standard of proof cannot be satisfied except in rare cases. The

Supreme Court has described the appropriate method of deciding dormant Commerce

Clause cases as a "sensitive, case-by-case analysis." W. Lynn Creamery v. Healy

(1994), 512 U.S. 186, 201-202. Thus, the adoption of a heightened standard of proof

would run contrary to that Supreme Court case law by making the analysis less

"sensitive."

As a second example of a procedural exception to the dormant Commerce

Clause that should be avoided, it would be inappropriate to adopt some simplistic

formalism to decide dormant Commerce Clause cases. In the words of the United

States Supreme Court,

Our Commerce Clause jurisprudence is not so rigid as to be
controlled by the form by which a State erects barriers to
commerce. Rather our cases have eschewed formalism for a
sensitive, case-by-case analysis of purposes and effects. As the
Court declared over 50 years ago: "The commerce clause forbids
discrimination, whether forthright or ingenious: In each case it is our
duty to determine whether the statute under attack, whatever its
name may be, will in its practical operation work discrimination
against interstate commerce." Best & Co. v. Maxwell, 311 U.S. 454,
455-456.

W. Lynn Creamery v. Healy ( 1994), 512 U.S. 186, 201-202. A state may not utilize a

"mere expedient or device to accomplish, by indirection, what the State could not

accomplish by a direct tax, viz., build up its domestic commerce by means of unequal

and oppressive burdens upon the industry and business of other States." Id. quoting
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Guy v. Baltimore, 100 U.S. at 443. Put succinctly in the words of Justice Cardozo

speaking for a unanimous Court,

What is ultimate is the principle that one state in its dealings with
another may not put itself in a position of economic isolation.
Formulas and catchwords are subordinate to this overmastering
requirement.

(Emphasis added). Baldwin v. G. A. F. Seelig, Inc., 294 U.S. at 527, followed more

recently by W. Lynn Creamery v. Healy (1994), 512 U.S. 186, 201-202.

The prohibition against using some formalism to decide dormant Commerce

Clause cases would apply to some of the Defendant's arguments in this case.

For example, that prohibition prevents the adoption of Defendant's suggestion

that all this Court need do is find that both the cable industry and satellite industry are

interstate industries and conclude as a result that the differential treatment in this case

is not discrimination against interstate commerce. Such a method would completely

ignore the fact that the tax scheme in this case (1) punishes the choice to deliver multi-

channel television signals with a technology that permits certain activities to occur non-

locally and (2) rewards the choice to use a technology that requires the corresponding

activities to occur locally.

As another example, the prohibition against formalism prevents this Court from

adopting Defendant's suggestion that the commerce clause could not have been

violated in this case since the cable and satellite industries utilize different methods of

doing business. While Defendant's arguments are based on "formulas and catchwords"

that involve repeating certain language that has appeared in Supreme Court

precedents, the Supreme Court itself has said that those "formulas and catchwords" are

"subordinate to [the] overmastering requirement" that courts engage in a "sensitive,
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case-by-case analysis of purposes and effects" to determine whether a state tax or

regulation places the state "in a position of economic isolation." W. Lynn Creamery v.

Nealy (1994), 512 U.S. 186, 201-202. Accordingly, this Court must construe the

"formulas and catchwords" adopted from Supreme Court precedents in a manner that

facilitates the required "sensitive, case-by-case analysis" rather than in a manner that

desensitizes the analysis and prevents a genuine, good faith determination as to

whether Ohio has placed itself "in a position of economic isolation."

The Policies and Principles that Guide the Interpretation and Application
of the Dormant Commerce Clause

Part C:
The Purposes of the Dormant Commerce Clause

Having considered the history and unique constitutional significance of the

dormant Commerce Clause, and the resulting prohibition against the adoption of

procedural exceptions, it is necessary to now identify more precisely what it is that the

dormant Commerce Clause is intended to accomplish. The dormant Commerce Clause

"creates an area of trade free from interference by the States," Am. Trucking Assn.'s v.

Mich. PSC, (2005), 125 S.Ct. 2419, quoting Boston Stock Exchange v. State Tax

Comm'n, 429 U.S. 318, 328, 50 L. Ed. 2d 514, 97 S. Ct. 599 (1977). The Dormant

Commerce Clause responds principally to state taxes and regulatory measures

impeding free private trade in the national marketplace. Reeves, Inc. v. Stake (1980),

447 U.S. 429, 436-437.

The dormant Commerce Clause "protects markets and participants in markets..."

(Emphasis added). GMC v. Tracy, 519 U.S. 278, 300 (U.S. 1997). "Citizens" have a

"right to have access to the markets of other States on equal terms." (Emphasis

added). Granholm v. Heald (2005), 544 U.S. 460, 472-473. "... the [Supreme] Court's
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repeated references to "rights" under the Commerce Clause constitute a recognition

that the Clause was intended to benefit those who ... are engaged in interstate

commerce. The "constitutional protection against burdens on commerce is for [their]

benefit. .." Morgan v. Virginia, 328 U.S. 373, 376-377, 90 L. Ed. 1317, 66 S. Ct. 1050

(1946). Dennis v. Higgins, 498 U.S. 439, 449-450 (U.S. 1991). "Our system, fostered

by the Commerce Clause, is that every farmer and every craftsman shall be

encouraged to produce by the certainty that he will have free access to every market in

the Nation...." (Empasis added). H. P. Hood & Sons, Inc. v. Du Mond, 336 U.S. 525,

539, 93 L. Ed. 865, 69 S. Ct. 657 (1949). Dennis v. Higgins, 498 U.S. 439, 449-450

(U.S. 1991). "Neither the power to tax nor the police power may be used by the state of

destination with the aim and effect of establishing an economic barrier against

competition with the products of another state or the labor of its residents. Restrictions

so contrived are an unreasonable clog upon the mobility of commerce." (Emphasis

added). W. Lynn Creamery v. Healy (1994), 512 U.S. 186, 193-194, quoting Justice

Cardozo writing for a unanimous Court in Baldwin v. G. A. F. Seelig, Inc., 294 U.S. 511,

79 L. Ed. 1032, 55 S. Ct. 497 (1935).

It is evident from these pronouncements by the United States Supreme Court,

especially when the italicized language is considered, that the dormant Commerce

Clause does not only protect businesses and corporations that participate in interstate

commerce, it also protects individual human beings whose labor (as employees,

independent contractors, or employees of independent contractors) provides the

products, services, transport, sales and exchanges, etc., that constitute interstate

commerce. The Constitution, which, in its own words, was written "for the people", is
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not merely an expedient instrument for business. Ultimately, the dormant Commerce

Clause is meant to protect the economic interests of the individual human beings who

reside in this country by ensuring that the products and services that their labor creates

or facilitates will find unimpeded markets in every state of the Union. Certainly,

differential treatment of businesses that benefits intrastate business and burdens

interstate business would generally be one form of differential treatment that benefits

the economic interests of a state's own human residents and burdens the economic

interests of the human residents of other states. However, that is hardly the only way

by which states can, by impeding or conditioning access to their own markets, provide

preferential treatment for the economic interests of their own human residents while

burdening the economic interests of the human residents of other states.

How does the Constitution, and more specifically, the Commerce Clause, imply

the dormant Commerce Clause and more specifically, a right of human individuals to

have, for the products or services created by their labor, unimpeded access to the

markets of other states? Two of the current nine justices on the United States Supreme

Court have argued that the dormant Commerce Clause is not part of the Constitution at

all. However, the majority regards it to be well-settled that the dormant Commerce

Clause is a part of the Constitution.

The Commerce Clause says, "The Congress shall have Power ... to regulate

Commerce ... among the several States ..." The clause does not say that Congress'

power to regulate commerce among the several states is meant to preempt, at least to

some degree, the power of each state to regulate interstate commerce. However, if one

reads the words of the Commerce Clause knowing that the framers met with an
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intention of putting a stop to economic protectionism, then one must infer that the

delegation of Power to Congress was intended to have some preclusive effect. Since

the clause does not delineate the scope of that preclusive effect, there is an ambiguity

which must be resolved as to the extent that state regulation of interstate commerce has

been precluded.

The Supreme Court has rejected the possibility that state regulation of interstate

commerce was intended to be completely precluded. Since interstate commerce is

such a pervasive part of our lives, complete preclusion of state regulation of interstate

commerce would prevent states from legislating on mafters that were clearly intended to

be left in the hands of the states. This leaves two alternatives.

First, there is the possibility that the preclusive effect was intended to be limited

to that which results from applying the Supremacy Clause to acts of Congress. Once

Congress has enacted a law regulating interstate commerce, any state law that is

inconsistent with that federal law would be rendered void because of the supremacy of

federal law.

The second alternative is that the grant of the power to Congress to regulate

interstate commerce relegated the states to something like an agency role. An agent is

expected to both (1) satisfy any explicit requirements of the principal as to the means to

be employed for the principal's purpose, and also (2) exercise the agent's discretion to

serve and not defeat the principal's purpose.

This second alternative can be illustrated by an analogy to soccer. When

children are young, and first begin to play the game, their manner of play is sometimes

called "beehive soccer." All of the players bunch around the ball like bees swarming
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around a hive. Each tries to kick the ball toward their goal. Teammates often steal the

ball from each other merely for the opportunity to shoot and score a goal. As the

players mature, they move toward playing a more cooperative form of soccer that is

originally presented to them as the coaches' game plan. Each player gives up the

notion that he or she should seek to constantly control the ball in order to maximize his

or her opportunities to score. Let us imagine for sake of this analogy, a particular

soccer team that elects its coach, and can democratically remove the coach from office.

Let us also suppose that before electing the coach, the team had drafted and enacted a

team charter (1) providing for the democratic election and removal of the coach, and (2)

assigning the coach authority to determine the game plan and any subsequent strategic

orders for the players. Let us further suppose that those who drafted and enacted the

charter generally assumed that a democratically elected and democratically removable

coach would have the purpose of protecting and promoting the general welfare of the

team and each of its members, and hence, would craft a game plan or any subsequent

orders so as to not discriminate amongst the players on any basis that would not

promote the general welfare. Under all of these circumstances, one can expect that the

coaches' game plan will generally be crafted so as to include a distribution of scoring

opportunities that will generally be regarded by the players as being fair because not

discriminatory on any basis that would not promote the generaf welfare of the team and

its members. Let us imagine, that as the team matures further, the coaches' game plan

acquires more details, but at the same time, the players' advancing skills and

knowledge provide them with more alternatives with regard to how they can execute
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their responsibilities within the game plan, thus expanding the scope of their discretion

even as the game plan becomes more detailed.

Consider the role of the coach. The coach determines the game plan, and in the

course of the game orders the performance of certain additional strategies, all with the

purpose of protecting and promoting the general welfare of the team and each of its

members.

Consider the role of a player. The player has discretion to choose the specific

modes and manner of his or her play so long as that discretion is implemented so as to

conform with the coaches' (1) game plan, (2) supplemental orders, and (3) purposes. If

the player thinks the game plan, supplemental orders, or some non-ultimate purpose

possessed by the coach do not serve the ultimate purpose of protecting and promoting

the general welfare, then the player may petition the coach for a modification, but it is

beyond the scope of the player's authority to modify the game plan or supplemental

orders or ignore the coaches' known purposes. When the player has some question

about what the game plan or supplemental orders require in a specific situation, the

player can assume that the question should be answered in the way that best serves

the coaches' purposes. Even when neither the game plan nor the supplemental orders

speak to what the player should do in a specific circumstance, the player's discretion

should be exercised in favor of realizing the coaches' purposes. A player is not

completely prevented under this standard from acting on that player's own behalf, since

that player is included within that group of players whose welfare the coach seeks to

protect and promote. To the contrary, since each player is most capable of affecting his

or her own welfare, each player should protect and promote his or her own welfare
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within the game plan, supplemental orders, and purposes of the coach. The player only

falls into the vice of selfishness when the player seeks to protect and promote his own

welfare in a manner that violates the game plan, supplemental orders, or purposes of

the coach.

In this analogy, the states, when they involve themselves in the regulation of

interstate commerce, are like the players, the Congress is like the coach, the team

charter is like the Constitution, the game plan and supplemental orders are like federal

statutes and federal regulations enacted pursuant to the authority provided by

Congress, and the coaches' purposes are like Congress' purposes including any

purposes derived from, or assumed by, the Constitution.

Pursuant to the analogy, if a state wants to act contrary to federal laws or

regulations, or the non-ultimate purposes of Congress, on the grounds that the state

action would be consistent with protecting and promoting the general welfare, the state

can petition Congress to enact federal legislation permitting that type of action.

Likewise, if federal law or congressional purposes are ambiguous so that there is a

significant question as to whether the act would be contrary to federal law or the

purposes of Congress, the state can petition Congress to enact clarifying legislation. A

state having genuinely good intentions would have a much better chance of obtaining

the desired federal legislation than one with more selfish motives.

Pursuant to the analogy, when states involve themselves in the regulation of

interstate commerce, they can and should act to promote the welfare of their own

residents and citizens so long as they do not fall into the vice of state selfishness. In

other words, when states involve themselves in the regulation of interstate commerce,
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they should not act inconsistently with the Constitution, statutes enacted by Congress,

federal regulations enacted pursuant to congressional authority, or the purposes of

Congress including purposes derived from, or assumed by, the Constitution. As will be

explained below, the Constitution assumes and intends that Congress would regulate

interstate commerce for the benefit of the whole nation and thus exercise its power with

the purposes (1) of avoiding economic protectionism between the states, and (2) of

avoiding unjustified burdens on interstate commerce. Thus, pursuant to the analogy,

when states involve themselves in the regulation of interstate commerce, they should

not act inconsistently with the constitutionally assumed purposes of Congress (1) of

avoiding economic protectionism between the states, and (2) of avoiding unjustified

burdens on interstate commerce.

That is the exact same limitation on state action found in the dormant Commerce

Clause. Thus, the second alternative identified above with regard to determining the

intended preclusive effect of the Commerce Clause, as elucidated by the analogy, and

tales the existence of the dormant Commerce Clause. In other words, the

determination that the explicit terms of the Commerce Clause imply the dormant

Commerce Clause results from a determination that (1) the second alternative

interpretation of the preclusive effect of the Commerce Clause is the better

interpretation, and (2) a determination that the Constitution delegated the power to

regulate interstate commerce to Congress because it was assumed and intended that

Congress would regulate interstate commerce for the benefit of the whole nation and

thus exercise its power with the purposes (1) of avoiding economic protectionism

between the states, and (2) of avoiding unjustified burdens on interstate commerce.
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The second alternative interpretation of the preclusive effect of the Commerce

Clause is the befter interpretation. From the perspective of the Framers' purpose of

preventing economic protectionism, it would have been more reasonable for the

Framers to have intended that, with regard to regulating interstate commerce, the states

are relegated to an agency role, than it would have been to have intended that the

supremacy clause be the only limitation on state regulation of interstate commerce.

Assuming, as did the Framers, that the temptation for states to engage in interstate

commerce is very strong, relying only upon the Supremacy Clause to limit state

regulation of interstate commerce would mean that the states and Congress would

constantly be involved in a game of cat and mouse where the states would constantly

be looking for new ways of engaging in a economic protectionism and implementing

them before Congress would eventually get around to prohibiting them. Congress

would then be perpetually involved in discovering the newest methods utilized by the

states for economic protectionism and prohibiting them. In between the time a state

enacts its economic protectionist law, and the time Congress prohibits it, the Framers'

purpose of eliminating economic protectionism would be defeated.

By contrast, conceiving of the states as being relegated to the role of agents of

Congress when they regulate interstate commerce, the states are not left with a

temporary opportunity to defeat the Framers' purpose of eliminating economic

protectionism. At the same time, each state is left free to regulate interstate commerce

for the benefit of its own residents so long as it does not violate federal law or defeat

Congress' purposes with regard to regulating interstate commerce including any

constitutionally assumed and intended purposes such as (1) avoiding economic
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protectionism between the states, and (2) avoiding unjustified burdens on interstate

commerce. If a state believes that certain experimentation in the regulation of interstate

commerce would be consistent with the general welfare, even though inconsistent with

current federal law or current congressional purposes, the state would have a remedy.

It could petition Congress for the enactment of federal legislation that would permit the

experimentation. So for example, the Supreme Court has held that

It is well established that Congress may authorize the States to
engage in regulation that the Commerce Clause would otherwise
forbid. See, e. g., Southern Pacific Co. v. Arizona ex rel. Sullivan,
325 U.S. 761, 769 (1945). But because of the important role [*139]
the Commerce Clause plays in protecting the free flow of interstate
trade, this Court has exempted state statutes from the implied
limitations of the Clause only when the congressional direction to
do so has been "unmistakably clear," South-Central Timber
Development, Inc. v. Wunnicke, 467 U.S. 82, 91 (1984).

Maine v. Taylor(1986), 477 U.S. 131, 138-139.

Since the second alternative interpretation of the preclusive effect of the

commerce clause would better serve the Framers' purpose of preventing states from

engaging in economic protectionism, it is the better interpretation. Under that

interpretation, states are regarded as having the role of agents of Congress when they

engage in the regulation of interstate commerce. While engaged in the regulation of

interstate commerce, the role of the states in relation to Congress is like the role of a

soccer player in relation to the player's coach.

There is also good reason to believe that the Constitution assumes and intends

that Congress would regulate interstate commerce for the benefit of the whole nation

and thus exercise its power with the purposes ( 1) of avoiding economic protectionism

between the states, and (2) of avoiding unjustified burdens on interstate commerce.
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Since it cannot be disputed that at a bare minimum the Constitution intends at least that

degree of preclusion of state action which is entailed by the application of the

Supremacy Clause to the regulation of interstate commerce by Congress, it would

appear that the Framers understood that Congress is more inclined to avoid economic

protectionism between the states than are the state legislatures. This is because state

economic protectionism could equally be described as the (all too human) economic

selfishness of states. By "state selfishness" this Court means an inclination of a state

legislature, in the decision making process, to assign different significance to the

benefits or burdens flowing from a proposed action based on whether those benefits or

burdens flow to residents or nonresidents of the state. When state regulation of

interstate commerce varies from what it would have been but for such state selfishness,

it could be described as being "tainted" by state selfishness.

It is easy to understand why state legislatures have a tendency towards such

selfishness. The ordinary human selfish tendencies of the mostly ordinary human

beings who are the voters within a state will tend to result in the election of state

legislators with an excessive tendency toward protection of in-state economic interests

at the expense of out-of-state economic interests. However, with regard to Congress,

the excessive tendency of one state's representatives or senators toward protection of

that state's economic interests will, to some extent, be counterbalanced by the

tendencies of the other states' representatives and senators toward protection of their

states' economic interests.

Accordingly, the choice to give to Congress the supreme power with regard to

regulating interstate commerce suggests that the Constitution embraces the ideal that
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the regulation of interstate commerce should not be tainted by state selfishness.

Rather, it suggests that the Constitution embraces the ideal that the residents and

nonresidents of a particular state should be regarded as equals for purposes of

regulating interstate commerce. No legislature, in the process of regulating interstate

commerce, should regard the welfare of one human being to be more important than

the welfare of another human being merely because one is the resident of a particular

state. The reason why the Constitution embraced such an ideal can be seen in the

history that proceeded the Constitution.

In the Gettysburg Address, Abraham Lincoln identified the signing of the

Declaration of Independence as the moment at which this nation was founded. He drew

attention to the most famous passage within the Declaration of Independence.

We hold these truths to be self-evident, that all men are created
equal, that they are endowed by their Creator with certain
unalienable Rights, that among these are Life, Liberty and the
pursuit of Happiness. That to secure these rights, governments are
instituted among men...

With these words, this nation hurled itself into the Revolutionary War, and a whole

generation sacrificed or risked life and limb. It is unlikely that a mere 15 years later

when the Constitution became effective, the Revolutionary Generation would have

forgotten about the self-evident truth (1) of the equality of human persons, (2) that the

rights to life, liberty, and the pursuit of happiness are unalienable, and (3) that

governments are instituted to secure those rights.

The Ninth Amendment to the Constitution does not permit us to conclude that the

Constitution denies or disparages those rights even when not explicitly recognized in

the Constitution. The Ninth Amendment states, "The enumeration in the Constitution, of
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certain rights, shall not be construed to deny or disparage others retained by the

people." For the Revolutionary Generation, which was committed to the existence of

the rights enumerated in the Declaration of Independence, this language would have

meant that the failure of the Constitution to mention a right to the pursuit of happiness

should not be construed as denying or disparaging that right. To the contrary, based on

the promise of the Declaration of Independence, the Revolutionary Generation would

have understood the whole purpose of the Constitution as being to "secure" the

unalienable rights enumerated in the Declaration of Independence. In the words of the

Declaration of Independence, it is a self-evident truth that "governments are instituted"

"to secure these rights" to "Life, Liberty, and the pursuit of Happiness."

Indeed, the Supreme Court has held that,

The theory upon which our political institutions rest is, that all men
have certain inalienable rights -- that among these are life, liberty,
and the pursuit of happiness;

Cummings v. Mo. (1866), 71 U.S. 277, 322. The Supreme Court has embraced the

view of Justice Cardozo that "The makers of our Constitution undertook to secure

conditions favorable to the pursuit of happiness." Stanley v. Georgia ( 1969), 394 U.S.

557. Accordingly, when construing the Commerce Clause, and specifically when

determining the level of preclusion of state regulation of interstate commerce that was

intended, we should do so with an understanding that the clause was intended to

secure the unalienable rights to life, liberty, and the pursuit of happiness.

For purposes of resolving the issue of whether the Constitution embraces the

ideal that the regulation of interstate commerce should not be tainted by state

selfishness, the right of the pursuit of happiness is the most relevant of the three
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unalienable rights identified in the Declaration. One significant way that people pursue

happiness is through engaging in various activities for compensation, which may come

in the form of wages or payment for the sale of services or products. Accordingly, when

a state impedes access to its markets, it reduces non-resident persons' opportunity to

pursue happiness. In some cases, the state action may be justified in which case the

right to pursue happiness is not violated. This is because the scope of each person's

right to pursue happiness is limited by other cardinal rights such as the rights of others

to life, liberty, and the pursuit of happiness. What cannot be justified under the self-

evident values of the Declaration of Independence, and specifically from the

determination that the equality of human persons is self-evident, is state impingement

on the right to pursue happiness that would not occur but for a state's preference for the

pursuit of happiness of its human residents over the pursuit of happiness of nonresident

humans. Thus, the self-evident, equal, unalienable right to the pursuit of happiness

entails that the regulation of our interstate commerce should not be tainted by such

state selfishness.

Since, as stated by the Supreme Court, "The theory upon which our political

institutions rest is, that all men have certain inalienable rights -- that among these

are life, liberty, and the pursuit of happiness;" Cummings v. Mo. (1866), 71 U.S.

277, 322, the question as to the level of preclusion intended by the Commerce

Clause should be resolved in such manner as would best ensure that the

regulation of interstate commerce will not be tainted by state selfishness. Hence

the better interpretation of the Commerce Clause, with regard to the level of

preemption of state regulation of interstate commerce, is that it was intended that
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state legislatures be relegated to the role of agents of Congress. In other words,

each state is left free to regulate interstate commerce for the benefit of its own

residents so long as it does not violate federal statutes or regulations, or defeat

Congress' purposes with regard to regulating interstate commerce including any

constitutionally assumed and intended purposes such as (1) avoiding economic

protectionism between the states (i.e., state action that is tainted by the sort of

state selfishness discussed above), and (2) avoiding unjustified burdens on

interstate commerce. These are precisely the limits that have been set by the

Supreme Court in its application of the dormant Commerce Clause.

Since the ultimate purpose of the Commerce Clause is to secure the equal,

unalienable right of individual human beings to the pursuit of happiness, it does not

merely protect interstate businesses against discrimination in favor of intrastate

businesses, but rather its protections reach all the way down to protect the individual

human beings whose labor, in some manner or another, provides sustenance to

interstate commerce. It protects them by prohibiting differential treatment by a state of

different businesses that would not occur but for a state's preference for the economic

interests of its own human residents over the economic interests of nonresident human

beings. In the words of Justice Cardozo,

"Neither the power to tax nor the police power may be used by the
state of destination with the aim and effect of establishing an
economic barrier against competition with ... the labor of its
residents. Restrictions so contrived are an unreasonable clog upon
the mobility of commerce.
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(Emphasis added). W. Lynn Creamery v. Healy (1994), 512 U.S. 186, 193-194,

quoting Justice Cardozo writing for a unanimous Court in Baldwin v. G. A. F.

Seelig, lnc., 294 U.S. 511, 79 L. Ed. 1032, 55 S. Ct. 497 (1935).

The Policies and Principles that Guide the Interpretation and Application
of the Dormant Commerce Clause

Part D:
The Interaction between the Purposes of the Dormant Commerce Clause

and the Legitimate Non-Protectionist Interests of State and Local Governments

Legitimate local purposes must be considered when determining whether a state or

local law violates the dormant Commerce Clause. As stated by the US Supreme Court in

Maine v. Taylor(1986), 477 U.S. 131, 138,

The limitation imposed by the Commerce Clause on state
regulatory power "is by no means absolute," and "the States retain
authority under their general police powers to regulate matters of
'legitimate local concern,' even though interstate commerce may be
affected."

The Supreme Court discussed the effect of the Commerce Clause on the states'

legitimate taxing power in Boston Stock Exchange v. State Tax Commission (1977), 429

U.S. 318, 328-329.

The Commerce Clause does not ... eclipse the reserved "power of
the States to tax for the support of their own governments,"
Gibbons v. Ogden, 9 Wheat. 1, 199 (1824), or for other purposes,
cf. United States v. Sanchez, 340 U.S. 42, 44-45 (1950); rather, the
Clause is a limit on state power. Defining that limit has been the
continuing task of this Court.

Thus, Commerce Clause analyses of both regulatory and tax provisions involve

consideration of legitimate state and local interests. A court must "delicately" balance

the state or local interests against the national interest in promoting a free national

market.
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... in areas where activities of legitimate local concern overlap with
the national interests expressed by the Commerce Clause - where
local and national powers are concurrent - the Court in the absence
of congressional guidance is called upon to make "delicate
adjustment of the conflicting state and federal claims," H. P. Hood &
Sons, Inc. v. Du Mond, supra, at 553 (Black, J., dissenting), thereby
attempting "the necessary accommodation between local needs
and the overriding requirement of freedom for the national
commerce." Freeman v. Hewit, supra, at 253. In undertaking this
task the Court, if it finds that a challenged exercise of local power
serves to further a legitimate local interest but simultaneously
burdens interstate commerce, is confronted with a problem of
balance[.]

Great Atlantic & Pacific Tea Co. v. Cottrell (1976), 424 U.S. 366, 371. Followed

by Raymond Motor Transp., Inc. v. Rice (1978), 434 U.S. 429, 440. The

Supreme Court has given some guidance as to the nature of this process.

In this process of "delicate adjustment," the Court has employed
various tests to express the distinction between permissible and
impermissible impact upon interstate commerce, but experience
teaches that no single conceptual approach identifies all of the
factors that may bear on a particular case. Our recent decisions
make clear that the inquiry necessarily involves a sensitive
consideration of the weight and nature of the state regulatory
concern in light of the extent of the burden imposed on the course
of interstate commerce.

Raymond Motor Transp., Inc at 440. The Court gave further guidance in Boston

Stock Exchange.

On various occasions when called upon to make the delicate
adjustment between the national interest in free and open trade and
the legitimate interest of the individual States in exercising their
taxing powers, the Court has counseled that the result turns on the
unique characteristics of the statute at issue and the particular
circumstances in each case. e.g., Freeman v. Hewit, supra, at 252.
This case-by-case approach has left "much room for controversy
and confusion and little in the way of precise guides to the States in
the exercise of their indispensable power of taxation." Northwestern
States Portland Cement Co. v. Minnesota, 358 U.S. 450, 457
(1959). Nevertheless, as observed by Mr. Justice Clark in the case
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just cited: "[F]rom the quagmire there emerge... some firm peaks of
decision which remain unquestioned." Id., at 458.

One such "firm peak of decision" is a general principle identified by the United States

Supreme Court in Granholm v. Heald (2005), 544 U.S. 460, as having become well

established.

Time and again this Court has held that, in all but the narrowest
circumstances, state laws violate the Commerce Clause if they
mandate "differential treatment of in-state and out-of-state
economic interests that benefits the former and burdens the later."

What are those "narrowest circumstances" which the Court refers to in Granholm?

First, a statute will not be found to be discriminatory based on differential treatment of

two businesses or groups of businesses if they are not "similarly situated." General

Motors Corp, v. Tracy (1997), 519 U.S. 278. Second, even a discriminatory statute will

not be found to violate the Commerce Clause if, subject to strict scrutiny, the State can

satisfy its burden of justifying the statute "both in terms of local benefits flowing from the

statute and the unavailability of nondiscriminatory alternatives adequate to preserve the

local interest at stake." Hughs v. Oklahoma (1979), 441 U.S. 322.

Maine v. Taylor, at 138, identifies two ways in which consideration of state and

local interests can enter into the analysis of whether state legislation violates the

dormant Commerce Clause.

In determining whether a State has overstepped its role in
regulating interstate commerce, this Court has distinguished
between state statutes that burden interstate transactions only
incidentally, and those that affirmatively discriminate against such
transactions. While statutes in the first group violate the Commerce
Clause only if the burdens they impose on interstate trade are
"clearly excessive in relation to the putative local benefits," Pike v.
Bruce Church, Inc., 397 U.S. 137, 142 (1970), statutes in the
second group are subject to more demanding scrutiny. The Court
explained in Hughes v. Oklahoma, 441 U.S., at 336, that once a
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state law is shown to discriminate against interstate commerce
"either on its face or in practical effect," the burden falls on the
State to demonstrate both that the statute "serves a legitimate local
purpose," and that this purpose could not be served as well by
available nondiscriminatory means. See also, e. g., Sporhase v.
Nebraska ex rel. Douglas, 458 U.S. 941, 957 (1982); Hunt v.
Washington State Apple Advertising Comm'n, 432 U.S. 333, 353
(1977); Dean Milk Co. v. Madison, 340 U.S. 349, 354 (1951).

Thus, in both situations the court must consider whether legitimate local interests justify

the burden on interstate commerce. The difference between the two situations is the

level of scrutiny applied.

If, on the one hand, the case involves discrimination against interstate

commerce, then, subject to strict scrutiny, the state must demonstrate that the

discrimination is justified by a legitimate local purpose that could not be served as well

by available non-discriminatory means. Id. The State must "show that'the

discrimination is demonstrably justified."' Granholm v. Heald (2005), 544 U.S. 460, 492-

493.

If, on the other hand, there is no discrimination, then a violation of the dormant

Commerce Clause can only be found if the burden on interstate commerce is "clearly

excessive in relation to the putative local benefits." Maine v. Taylor, at 138.

Consideration of legitimate local and state interests can also be appropriate in a

third situation. "[A]ny notion of discrimination assumes a comparison of substantially

similar entities." GMC v. Tracy (1997), 519 U.S. 278, 298. Consequently, there can be

discrimination only if the differently treated entities are "substantially similar." When

determining whether the differently treated entities are substantially similar, courts have

considered the effects that the differently treated entities have in relation to legitimate

non-economic state and local interests.
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For example, in United Haulers Ass'n v. Oneida-Herkimer Solid Waste Mgmt.

Auth. (2007), 127 S. Ct. 1786, the state created a "Solid Waste Authority" to handle the

solid waste generated in two counties. The Authority owned a solid waste processing

plant that separated out recyclable items. The counties enacted "flow control"

ordinances that required the solid waste originating from within the counties be

transported to that solid waste processing plant. The issue considered by the Court

was whether the public Solid Waste Authority and the private owners of out-of-state

solid waste processing plants were similarly situated. The Court said,

States and municipalities are not private businesses -- far from it.
Unlike private enterprise, government is vested with the
responsibility of protecting the health, safety, and welfare of its
citizens. See Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S.
724, 756, 105 S. Ct. 2380, 85 L. Ed. 2d 728 (1985) ("The States
traditionally have had great latitude under their police powers to
legislate as to the protection of the lives, limbs, health, comfort, and
quiet of all persons" (internal quotation marks omitted)). These
important responsibilities set state and local government apart from
a typical private business.

The Supreme Court considered state and local interests in "protecting the health, safety,

and welfare" when determining that the two kinds of entities (public solid waste

processing plants and privately owned solid waste processing plants) are not "similarly

situated" even though they do compete in the solid waste processing market.

In GMC v. Tracy (1997), 519 U.S. 278, the tax scheme at issue favored regulated

local utility monopolies which sold natural gas to both residential consumers and large

business purchasers while disfavoring marketers that sold natural gas only to large

business purchasers. Even though the case involved a deferential tax scheme rather

than a health or safety regulation, the Court looked to the differing effects of the
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regulated monopolies and gas marketers upon health and safety to determine that the

regulated monopolies and gas marketers are not similarly situated.

We have consistently recognized the legitimate state pursuit of
such interests as compatible with the Commerce Clause, which
was "'never intended to cut the States off from legislating on all
subjects relating to the health, life, and safety of their citizens,
though the legislation might indirectly affect the commerce of the
country."' Huron Porttand Cement Co. v. Detroit, 362 U.S. 440, 443-
444, 4 L. Ed. 2d 852, 80 S. Ct. 813 [*307] (1960) (quoting Sherlock
v. Alling, 93 U.S. 99, 103, 23 L. Ed. 819 (1876)). Just so may health
and safety considerations be weighed in the process of deciding
the threshold question whether the conditions entailing application
of the dormant Commerce Clause are present.

Id. at 306-307. Even though regulated monopolies and gas marketers competed in the

market for large commercial purchasers, the Court found that they were not similarly

situated. The Court found that the residential market in which they did not compete

should be given controlling significance for purposes of determining whether the

regulated monopolies and gas marketers were similarly situated because of the

important health and safety interests served in the residential market. Thus, local health

and safety interests were considered in the process of determining whether the

regulated monopolies and gas marketers were similarly.situated.

While United Haulers and Tracy show that protection of state and local interests

sometimes affects the analysis of whether two competing entities are similarly situated,

it does not follow that competing business entities are not similarly situated whenever

one better serves legitimate non-economic state and local interests. In Minn. v. Clover

LeafCreamery Co. (1981), 449 U.S. 456, 471, the US Supreme Court said,

When legislating in areas of legitimate local concern, such as
environmental protection and resource conservation, States are.
nonetheless limited by the Commerce Clause. See Lewis v. BT
Investment Managers, Inc., 447 U.S. 27, 36 (1980); Hunt v.
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Washington Apple Advertising Comm'n, 432 U.S. 333, 350 (1977);
Southern Pacific Co. v. Arizona ex rel. Sullivan, 325 U.S. 761, 767
(1945). If a state law purporting to promote environmental purposes
is in reality "simple economic protectionism," we have applied a
"virtually per se rule of invalidity." Philadelphia v. New Jersey, 437
U.S. 617, 624 (1978).

Thus, the Supreme Court clearly indicated that legislation could both serve a legitimate

local concern and, at the same time, be "simple economic protectionism" (i.e.,

discrimination). Since there can be no "simple economic protectionism" (i.e.,

discrimination), unless the differently treated parties are "similarly situated", it follows

that the mere fact that a legitimate local concern is served by some legislation (that also

benefits in-state economic interests and burdens out-of-state economic interests) does

not entail that the differently treated business entities are not similarly situated for

purposes of the Commerce Clause. In other words, two businesses or industries can

be "similarly situated" even though some legitimate local concern tends to support

treating them differently. This makes sense since the issue of whether the legitimate

local interest justifies the discrimination is supposed to still exist after discrimination

(and hence, the similarly situatedness of differently treated businesses) has been

decided. The law presumes that the justification issue typically survives after the

discrimination issue has been resolved since the law assigns the burden of proof on

these two issues to different parties.

By what sort of method does a court consider the legitimate non-protectionist

interests of state and local governments in order to determine that two kinds of

businesses are similarly situated if the court must do so without necessarily deciding

that those state and local government interests are adequate to justify the differential

treatment of the two kinds of businesses?
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The Supreme Court's most recent Commerce Clause case, United Haulers Ass'n

v. Oneida-Herkimer Sotid Waste Mgmt. Auth. (2007), 127 S. Ct. 1786, was issued after

this Court's last attempt to resolve this question. That case causes this Court to alter its

method for analyzing whether differentially treated entities are "similarly situated." The

United States Supreme Court's reasoning in United Haulers suggests a method for

deciding the issue of whether two entities are "similarly situated" which involves

considering differences in how the two entities serve legitimate local non-economic

interests, but does not necessarily depend upon a determination of whether those

interests are adequate to justify differential treatment. United Haulers implies that

differences in how two entities serve legitimate non-economic local interests becomes

relevant to determining whether the two entities are "similarly situated" when those

differences are adequate to eliminate the suspicion, grounded in the Constitution and its

history, that a State or local government's differential treatment of businesses that

favors in-state economic interests and burdens out-of-state economic interests is most

likely motivated by simple economic protectionism.

In United Haulers, the Court was considering whether certain garbage flow

control ordinances designed to enhance the effectiveness of a government owned

garbage processing facility discriminated against interstate commerce. Those flow

control ordinances required garbage haulers to bring local garbage to the government

owned facility and thus prevented them from hauling it to out-of state facilities owned by

private businesses. The issue was whether the local government and the various

private out-of-state garbage processing businesses were "similarly situated."

Compelling reasons justify treating these laws differently from laws
favoring particular private businesses over their competitors.
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"Conceptually, of course, any notion of discrimination assumes a
comparison of substantially similar entities." General Motors Corp.
v. Tracy, 519 U.S. 278, 298, 117 S. Ct. 811, 136 L. Ed. 2d 76
(1997) (footnote omitted). But States and municipalities are not
private businesses -- far from it. Unlike private enterprise,
government is vested with the responsibility of protecting the
health, safety, and welfare of its citizens. See Metropolitan Life Ins.
Co. v. Massachusetts, 471 U.S. 724, 756, 105 S. Ct. 2380, 85 L.
Ed. 2d 728 (1985) ("The States traditionally have had great latitude
under their police powers to legislate as to the protection of the
lives, limbs, health, comfort, and quiet of all persons" (internal
quotation marks omitted)). These important responsibilities set
state and local government apart from a typical private business.
Cf. Tracy, supra, at 313, 117 S. Ct. 136 L. Ed. 2d 76 (SCALIA, J.,
concurring) ("Nothing in this Court's negative Commerce Clause
jurisprudence" compels the conclusion "that private marketers
engaged in the sale of natural gas are similarly situated to public
utility companies").

Given these differences, it does not make sense to regard laws
favoring local government and laws favoring private industry with
equal skepticism. As our local processing cases demonstrate, when
a law favors in-state business over out-of-state competition,
rigorous scrutiny is appropriate because the law is often the product
of "simple economic protectionism." Wyoming v. Oklahoma, 502
U.S. 437, 454, 112 S. Ct. 789, 117 L. Ed. 2d 1(1992); Philadelphia
v. New Jersey, 437 U.S., at 626-627. Laws favoring local
government, by contrast, may be directed toward any number of
legitimate goals unrelated to protectionism.

(Emphasis added). United Haulers Ass'n v. Oneida-Herkimer Solid Waste Mgmt. Auth.

(2007), 127 S. Ct. 1786. Thus, the Court found that the local government and private

businesses were not "similarly situated" for purposes of that case because the laws

favoring local government did not incur the same suspicion, grounded in the

Constitution and its history, of economic protectionism as would be typically incurred by

laws favoring in-state economic interests and burdening out-of-state economic interests.

In other words, the Court considered whether contemplation of the differences between

two entities is adequate to remove the suspicion that differential treatment of them,
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favoring in-state economic interests and burdening out-of-state economic interests, is

likely to have been motivated by simple economic protectionism. If the differences

between them are adequate to eliminate that suspicion, then they are not "similarly

situated" even though they might compete in some or all of the same markets or market

segments.

A court should begin with a "healthy" suspicion that state and local government

action favoring in-state economic interests and burdening out-of-state economic

interests is most likely motivated by economic protectionism. Such a suspicion is

appropriate since, as explained at length above, that suspicion, rooted in the experience

of the Framers of the Constitution, is the very reason for the existence of the negative

Commerce Clause and a primary reason why the Framers chose to write a new

Constitution to replace the Articles of Confederation. Thus, that suspicion, as one of the

fundamental bases to the United States Constitution, cannot be appropriately eliminated

unless, in spite of the constitutionally appropriate assumption that state and local

governments are typically inclined to engage in economic protectionism, it is clear from

the facts of the particular case that the state or local government was not motivated by

economic protectionism. Since the issue of whether that appropriate suspicion has

been eliminated in a particular case pertains to the issue of whether the differentially

treated entities are "similarly situated", which in turn pertains to the issue of whether

there has been discrimination, the burden of persuasion as to whether or not the

appropriate suspicion has been eliminated rests upon the plaintiff. For reasons that will

be discussed below, a preponderance of the evidence will satisfy the plaintiffs burden.
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It makes sense that the question as to whether the constitutionally appropriate

suspicion of economic protectionism has been eliminated should be the overarching

inquiry for purposes of determining whether competing entities are "similarly situated."'

As indicated by United Haulers, that constitutionally grounded suspicion is the only

reason why the burden of proof ever shifts to state and local governments to show that

their actions are justified. In the absence of such a suspicion, the presumption would be

that the state or local government would have been motivated by a desire to properly

balance national interests with state and local interests, and the only question would be

whether it had struck a proper balance or failed to appreciate the significance of the

effects of its action on interstate commerce. As with the balancing test in Pike, in which

a court weighs the burden placed on interstate commerce by state or local action

against the legitimate state or local interest promoted by that action, the burden of proof

would fall on the plaintiff. Since the constitutionally-based suspicion that differential

treatnient of competing entities that benefits in-state economic interests and burdens

out-of-state economic interests is motivated by economic protectionism is the rationale

for shifting the burden of proof to state and local governments, it follows that the dividing

line between adequate similarity for shifting the burden of proof, and adequate

difference for refusing to shift that burden of proof, should be the point at which the

differences between the competing entities and their situations are adequate to

eliminate the constitutionally-based suspicion that the differential treatment of the

competing entities is motivated by economic protectionism.

1 It is the overarching inquiry in the sense that it encompasses and provides a framework for the
consideration of all of the factors that can effect the answer to the question of whether differentially
treated competing entities are "similarly situated" for purposes of the dormant Commerce Clause.
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If, upon a preponderance of the evidence, the differences between differentially

treated competing entities, and the differences between their situations, are not

adequate to eliminate the special constitutionally appropriate suspicion that economic

protectionism is behind the differential treatment, then a court should find that the

competing entities are "similarly situated."

IV
The Standard for Determining the Constitutionality of a Statute

under the Dormant Commerce Clause of the United States Constitution

Defendant argues "this Court must presume that a statute is constitutional until it

is clearly established beyond a reasonable doubt the statute is unconstitutional." This

Court has already discussed above, at some length, the inappropriateness of applying a

heightened standard of proof with regard to allegations of discrimination under the

dormant Commerce Clause. In this section, this Court will consider the specific

arguments set forth in Defendant's memoranda.

Defendant argued for the application of a heightened standard of proof in this

case in Defendant's original motion for summary judgment. The argument was rejected

at that time.

Defendant argues that the Court must not find the statute unconstitutional
unless Plaintiff proves it to be so beyond a reasonable doubt. Defendant
cites Ohio case law applying Ohio standards for determining
constitutionality. But this case involves a question of constitutionality
under the U.S. Constitution. The United States Supreme Court has
determined that "[when] discrimination against commerce . . . is
demonstrated, the burden falls on the State to justify it both in terms of the
local benefits flowing from the statute and the unavailability of
nondiscriminatory alternatives adequate to preserve the local interests at
stake." Hughes v. Oklahoma (1979), 441 U.S. 322, 336. The State's
attempt to justify the discrimination is subject to the "strictest scrutiny." Id.
The U.S. Supreme Court has held that "the standards for such justification
are high." New Energy Company of Indiana v. Limbach (1988), 486 U.S.
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269, 278. This Court must follow these binding United States Supreme
Court precedents

Seeking to change this result, Defendant now cites three US Supreme Court cases.

Pension Ben. Guaranty Corp. v. R.A. Gray & Co. (1984), 467 U.S. 717, 729, is

cited for the statement "it is by now well established that legislative acts ... come to the

court with a presumption of constitutionality, and that the burden is on the one

complaining..." The only thing indicated by this statement is that there is a presumption

in favor of cbnstitutionality and that accordingly the initial burden is upon the one

complaining. The statement says nothing about the standard of proof that is required to

defeat the presumption. Some presumptions require nothing more than some contrary

evidence to defeat them. Others require a stronger showing. The statement quoted

from Pension Ben. Guaranty Corp. does nothing to establish defendant's position that

unconstitutionality must be established "beyond all reasonable doubt." To the extent

that Pension Ben. Guaranty Corp. stands for the proposition that Plaintiff has the initial

burden of proof, this Court has already indicated that Plaintiff has the burden of proof for

purposes of proving discrimination. However, as indicated in this Court's earlier

decision, US Supreme Court precedent pertaining specifically to the Commerce Clause

has indicated that the burden shifts to the state once discrimination has been

demonstrated.

Furthermore, in United Haulers, the Supreme Court determined that a local

government operating a garbage-processing facility was not similarly situated with the

out-of-state privately owned garbage-processing facilities. The Court determined that

laws that favor in-state economic interests by favoring local government in performance

of its at public duties do not call for the same degree of skepticism as laws that favor in-

38
000061



state economic interests by favoring certain private businesses over their competitors.

With regard to the latter the Court stated,

As our local processing cases demonstrate, when a law favors in-
state business over out-of-state competition, rigorous scrutiny is
appropriate because the law is often the product of "simple
economic protectionism."

United Haulers Ass'n v. Oneida-Herkimer Solid Waste Mgmt. Auth. (2007), 127 S. Ct.

1786. Accordingly, once a plaintiff has shown that (1) a law treats competing

businesses differently, and (2) in so doing benefits in-state economic interests and

burdens out-of-state economic interests, any presumption in favor of the constitutionality

of the law is removed, unless there are special circumstances that remove the

constitutionally appropriate suspicion that such laws are motivated by economic

protectionism. Despite the many modern cases in which the Supreme Court has

considered the dormant commerce clause, none place a heightened standard of proof

on the plaintiff with regard to proving discrimination against interstate commerce.

Accordingly, this Court finds that the presumption of constitutionality in a dormant

Conimerce Clause case is defeated when the plaintiff proves by a preponderance of the

evidence that (1) a law treats competing businesses differently, (2) the differential

treatment benefits in-state economic interests and burdens out-of-state economic

interests, and (3) there are no special circumstances that remove the constitutionally

appropriate suspicion that such differential treatment is motivated by economic

protectionism.

Ogden v. Saunders (1827), 12 Wheat. 213, 270, is cited for the statement,

"respect due to the wisdom, the integrity, and the patriotism of the legislative body, to

presume in favor of its validity, until its violation of the Constitution is proved beyond all
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reasonable doubt." Ogden, which was issued in 1827, is an ancient case. Clearly, if it

stated the current standard for determining constitutionality under the Federal

Constitution, Defendant would have been able to identify a more recent Supreme Court

case. The United States Supreme Court is frequently called upon to resolve questions

of constitutionality. If a violation di the constitution must be proved beyond all

reasonable doubt in order to establish that a law is unconstitutional under the federal

Constitution, then surely that standard would have become boilerplate and would

regularly appear in United States Supreme Court cases pertaining to the

constitutionality of statutes. In fact the United States Supreme Court has been much

more cautious and has applied different standards depending upon which clause of the

Constitution is at issue.

Lehnhausen v. Lakeshore Auto Parts Co. (1973), 410 U.S. 356, 364, is cited for

the statement, "there is a presumption of constitutionality which can be overcome 'only

by the most explicit demonstration ..."' Lenhausen did not involve any allegations

regarding the Commerce Clause. Rather, the issue there was whether a tax violated

Equal Protection or the Due Process Clause. Defendant has not identified, and this

Court has not been able to find, any binding precedent that would say that, with regard

to the Commerce Clause, the presumption of constitutionality can only be overcome by

"the most explicit demonstration." The absence of any such language in US Supreme

Court Commerce Clause cases clearly suggests that the high Court does not apply

such a heightened standard when evaluating legislation under the Commerce Clause.

The reason is obvious if one considers the historical basis of the Dormant Commerce

Clause as discussed above. Under the assumption of the Framers that states have a
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natural tendency toward economic protectionism, requiring a heightened standard to

prove a dormant Commerce Clause case would defeat the purpose of the dormant

Commerce Clause.

The Dormant Commerce Clause represents a solution to a problem in group

dynamics. If the states all cooperate by not imposing barriers to interstate commerce,

they will all tend to fare well. If all but one cooperates, then the one that engages in

economic protectionism may fare even better, but the rest will fare worse. Thus, each

State has a motive to engage in economic protectionism. Of course, patriotism or the

moral force of the golden rule would encourage them to disregard that motive and

cooperate. However, this nation's historical experience under the Articles of

Confederation and during the colonial period suggested that patriotism and the force of

moral reasoning is inadequate to prevent the states from engaging in economic

protectionism. Camps Newfound/Owatonna v. Town of Harrison (1997), 520 U.S. 564,

As the states individually succumb to the temptation to engage in economic

protectionism the nation as a whole fares worse and any gain garnered by any of the

states individually by its own economic protectionism is more than eliminated by the

economic protectionism engaged in by the others.

When the Framers meant to draft the Constitution, it was in the interest of the

nation as a whole to prevent the states from engaging in economic protectionism. The

problem has become one of devising a means for insuring that the states would not

succumb to the temptation of engaging in economic protectionism when neither

patriotism nor the force of moral reasoning was adequate to prevent them from
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succumbing to that temptation. The United States Supreme Court has long believed

that the dormant Commerce Clause is the Constitution's solution to the problem.

Defendant asks this Court to hold that the presumption of constitutionality in

Dormant Commerce Clause cases can only be defeated by proof beyond a reasonable

doubt. It is suggested that courts should presume that the patriotism and goodwill of the

states is adequate to prevent economic protectionism in most cases so that violations

should only be recognized when they are proved beyond a reasonable doubt. Given

the exceptionally strong temptation to engage in economic protectionism, the Dormant

Commerce Clause would be rendered more or less useless if such a heightened

standard were to be required. This nation's experience in colonial times and under the

Articles of Confederation demonstrated that the patriotism and good will of the states

cannot be relied upon to protect the national market. Adopting a heightened standard

for proving a violation of the Commerce Clause would defeat the purpose of the

Dormant Commerce Clause, and accordingly, would be unreasonable given the

fundamental importance of the constitutional policy underlying the Commerce Clause.

V
The Question as to whether the Cable Industry is an Interstate Industry

Is not Dispositive of this Case

Defendant's Memorandum in Support states

This Court has made no specific findings on the interstate nature of
cable and DBS, although the Court's prior decisions suggest it
views DBS as interstate and cable as in-State or intrastate.

(P. 4). This Court's prior decisions suggest nothing of the sort. This Court's decision on

the initial summary judgment motions indicated that this Court refused to adopt the
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simplistic formalism suggested by Defendant whereby a finding that cable television is

an interstate industry would be dispositive of this case. This Court said,

In the context of the Commerce Clause, "discrimination" simply
means differential treatment of in-state and out-of-state economic
interests that benefits the former and burdens the latter. Oregon
Waste Systems v. Dept of Environmental Quality (1994), 511 U.S.
93, 99. Consequently, a "discriminatory purpose" would be one
that seeks to benefit in-state economic interests and burden out-of-
state economic interests.

The Supreme Court's use of the words "economic interest" in
the definition of discrimination is significant. It means that the
Commerce Clause cannot be construed so narrowly as to only be
concerned when businesses are discriminated against in
accordance with their residence or when transactions or activities
are discriminated against because they occur out-of-state or cross
state lines. Rather, it follows from the Supreme Court's definition of
"discrimination" that the Commerce Clause is concerned much
more broadly with differential treatment whenever in-state
economic interests are benefited and out-of-state economic
interests are burdened.

This Court explained its analysis further when it decided Defendant's 9-20-2006 Motion

for Reconsideration. This Court stated,

It would be a mistake to assume that providing "a direct commercial
advantage to a local business" (i.e., non-interstate, locally
domiciled, business) is the only way of "favoring in-state economic
interests over out-of-state economic interests." When this Court
determined that, in practical effect, the sales tax favors in-state
economic interests over out-of-state economic interests, it did not
base that determination upon a finding that cable television
operators are local businesses and satellite broadcast services are
interstate businesses. Rather, this Court's determination was
based upon a finding that, in practical effect, the sales "tax statute
favors a means of delivery of television programming that
necessarily involves local economic activity (the tax on certain
multichannel television broadcast services can be avoided only if
tocal ground equipment other than the subscriber's equipment is
installed and used for delivery of the television programming), as
compared to a means of delivery which does not necessarily
involve local economic activity (a subscriber can be connected to
the direct-to-home satellite broadcast system without the
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installation or use of local ground equipment other than the
subscriber's equipment).

Clearly, a tax that only burdens businesses that utilize a
technology that allows them to avoid certain local activities, while
not burdening similarly situated businesses who do use a
technology that requires those local activities, favors in-state
economic interests while burdening out-of-state economic
interests.Z If states are allowed to intentionally prefer technologies
based upon whether the technologies would cause business
activities to be conducted locally, then that is just another way of
forcing economic activity to occur locally rather than in other states.
In other words, it would allow the states to balkanize the national
market, which is precisely what the Dormant Commerce Clause is
supposed to prevent.3 A state's use of its "power to tax an in-state
operation as a means of 'requiring (other) business operations to be
performed in the home state,"' is "wholly inconsistent with the free
trade purpose of the Commerce Clause." Boston Stock Exch. v.
State Tax Comm'n, 429 U.S. 318, 336.

This Court continues to find that analysis persuasive. Allowing the states to give

preferential tax treatment as between competing interstate businesses based upon their

performance of certain business operations in state would clearly balkanize, and thus

devastate, the national market that the Commerce Clause is meant to protect. Allowing

the states to give preferential tax treatment as between competing interstate businesses

ostensibly based upon differences in business operations or technologies while actually

based upon whether business activities are performed in state or out of state would

have the same devastating effect on the national market. This Court will not voluntarily

Zln the current case, providing a favorable tax treatment based upon such local activities tends to favor
the economic interests of local workers, local contractors, and local governments (who collect franchise
fees from cable companies) while burdening the economic interests of non-local workers and non-local
governments (including the federal government which, according to Treesh, collects a fee from satellite
operators for the use of the air waves).
3 Accordingly, this Court cannot, consistent with its oath to uphold the U.S. Constitution, construe binding
case precedents as allowing such discrimination so long as other reasonable interpretations exist.
Rather, this Court must construe those precedents in the light of the purposes of the dormant Commerce
Clause, which purposes, this Court can presume, are precisely the purposes that the binding precedents
were Intended to serve.
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participate in dismantling the Commerce Clause of the United States Constitution.

The alternative suggested by Defendant, that there can be no discrimination

against interstate commerce if the differently treated industries are both interstate

industries, is a simplistic formalism that fails to serve the important constitutional

purposes of the Dormant Commerce Clause. This Court discussed above, at some

length, the inappropriateness of relying upon such simple formalisms in dormant

Commerce Clause cases. The Supreme Court has held that the purposes of the

dormant Commerce Clause require an investigation into whether in-state economic

interests have been benefited and out-of-state economic interests have been burdened.

Time and again this Court has held that, in all but the narrowest
circumstances, state laws violate the Commerce Glause if they mandate
"differential treatment of in-state and out-of-state economic interests that
benefits the former and burdens the later."

Granholm v. Heald (2005), 125 S.Ct. 1885, 544 U.S. 460. All of the in-state and out-of-

state economic interests must be considered. While it may be the case that the cable

television and direct broadcast satellite television industries are both interstate

industries, it does not follow that differential tax treatment of those two industries does

not affect local economic interests and out-of-state economic interests differently.

Defendant's expert testifies,

The technical design of cable TV systems leads to networks that are local.
Program signals are delivered to the local collection point called the head
end, where they are redistributed to subscribers within the local area....
DBS system designs, on the other hand, are national or regional but not
local.

(Krauss Aff. Paragraphs 23-24). Indeed, Defendant admits that the difference between

the technologies utilized by the cable and DBS industries "results dn cable having local

networks, while DBS has a national system." (Motion at P. 11). The individual human
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beings who maintain the two types of systems have an economic interest in continuing

their employment. The communities in which they live have economic interests in

retaining or expanding the need for such employment so that other residents would

have the option of becoming so employed.

The individual human beings who do the work maintaining the local cable

networks that serve Ohio would tend to live in Ohio. As a result, the economic interests

of those individual human beings in retaining their employment are predominantly in-

state economic interests. Ohio communities would have an economic interest in

preserving or expanding the employment opportunities for its residents with regard to

maintaining the local cable networks that serve Ohio. Since the communities having

this economic interest are predominantly Ohio communities, that economic interest

would be a predominantly in-state economic interest.

The individual human beings who maintain the distribution equipment used by

direct broadcast satellite companies (i.e., the satellite uplink facilities) would tend to live

in the states where that equipment is located. While the local cable networks serving

Ohio residents generally must be located in Ohio, the satellite uplink facilities that serve

Ohio residents can be (and in fact are) located out of state. It is true that there is a

small chance that a satellite uplink facility might come to be located in Ohio. However,

since Ohio workers have a better chance for employment in the multi-channel broadcast

industry if the cable companies continue to dominate the Ohio market in the multi-

channel broadcast industry, and since out-of-state workers have a better chance of

employment in the multi-channel broadcast industry if the direct broadcast satellite

companies increase their market share in the Ohio market of the multi-channel
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broadcast industry, in-state economic interests are linked with the cable industry while

out-of-state economic interests are linked with the direct broadcast satellite industry.

Accordingly, the economic interests of human individuals living outside of Ohio, and

their non-Ohio communities, are generally served by allowing direct broadcast satellite

television companies unimpeded access to Ohio markets. Thus, out-of-state economic

interests are burdened by a tax that burdens the ability of direct broadcast satellite

television providers to compete in the Ohio multichannel television market. As

discussed above, the Supreme Court has prohibited discrimination against human

individuals who would provide their labor in other states.

"Neither the power to tax nor the police power may be used by the
state of destination with the aim and effect of establishing an
economic barrier against competition with the products of another
state or the labor of its residents. Restrictions so contrived are an
unreasonable clog upon the mobility of commerce. W. Lynn
Creameiy v. Healy (1994), 512 U.S. 186, 193-194, quoting Justice
Cardozo writing for a unanimous Court in Baldwin v. G. A. F.
Seelig, Inc., 294 U.S. 511, 79 L. Ed. 1032, 55 S. Ct. 497 (1935).

Given (1) the link between in-state economic interests and the use of local cable

networks as a means of distributing multichannel television signals, and (2) the link

between out-of-state economic interests and the use of direct broadcast from satellites

to subscriber's receiving equipment as a means for delivering multichannel television

signals, differential tax treatment that favors the use of local cable networks over the

use of direct broadcast from satellites to the subscriber's receiving equipment will

necessarily benefit in-state economic interests while burdening out-of-state economic

interests. This is true regardless of whether or not cable television is an interstate

industry. Accordingly, this Court stands by its decision to grant summary judgment to
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Plaintiff on the issue of whether the differential tax treatment in this case, in practical

effect, benefits in-state economic interests and burdens out-of-state economic interests.

VI
Introduction to The Remaining Issues

This Court has previously granted summary judgment on the question of whether

the Ohio sales and use tax statutes at issue in this case involved "differential treatment

of in-state and out-of-state economic interests that benefits the former and burdens the

later." In their practical effect, they do. In a fairly recent case, Granholm v. Heald

(2005), 125 S.Ct. 1885, 544 U.S. 460, the United States Supreme Court stated,

Time and again this Court has held that, in all but the narrowest
circumstances, state laws violate the Commerce Clause if they
mandate "differential treatment of in-state and out-of-state
economic interests that benefits the former and burdens the later."

Thus, the remaining issues before this Court concern whether this case falls within

those "narrowest circumstances." What are those "narrowest circumstances?" First, a

statute will not be found to be discriminatory based on differential treatment of two

businesses or groups of businesses if they are not "similarly situated." General Motors

Corp. v. Tracy (1997), 519 U.S. 278. Second, even a discriminatory statute will not be

found to violate the Commerce Clause if, subject to strict scrutiny, the State can satisfy

its burden of justifying the statute "both in terms of local benefits flowing from the statute

and the unavailability of nondiscriminatory alternatives adequate to preserve the local

interest at stake." Hughs v. Oklahoma (1979), 441 U.S. 322.

This Court shall first focus on the issue of whether the cable television industry

and the direct broadcast satellite television industry are "similarly situated" for purposes

of this case. For reasons that follow, this Court grants summary judgment on this issue
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and finds that reasonable minds, construing the evidence in favor of defendants, can

reach but one conclusion that the two industries are similarly situated. After deciding

that issue, this Court will then consider the second issue of whether, subject to strict

scrutiny, the State has satisfied its burden of showing that the differential tax treatment

of the cable and satellite industries is justified "both in terms of local benefits flowing

from the statute and the unavailability of nondiscriminatory alternatives adequate to

preserve the local interest at stake."

VII
Entities that Compete with Each Other In the same Market

are Generally, but not always, "Similarly Situated"

Differential treatment of in-state and out-of-state economic interests is

"discrimination" for purposes of the Commerce Clause only if the differently treated

entities are "similarly situated." As the United States Supreme Court said in General

Motors Corp. v. Tracy (1997), 519 U.S. 278,

Conceptually, of course, any notion of discrimination assumes a
comparison of substantially similar entities. ... this central
assumption has more often than not itself remained dormant in this
Court's opinions on state discrimination subject to review under the
dormant Commerce Clause...

The Court went on to explain that the differently treated entities cannot be "similarly

situated" unless they compete in the same market. If they do not compete in the same

market,

eliminating the tax or other regulatory differential would not serve
the dormant Commerce Clause's fundamental objective of
preserving a national market for competition undisturbed by
preferential advantages conferred by a State upon its residents or
resident competitors.... Thus, in the absence of actual or
prospective competition between the supposedly favored and
disfavored entities in a single market there can be no local
preference, whether by express discrimination against interstate
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commerce or undue burden upon it, to which the dormant
Commerce Clause may apply.

Thus, differentially treated entities are not "similarly situated" unless they compete in the

same market. In the current case, it is undisputed that cable operators and direct

broadcast satellite providers compete in the multi-channel television broadcast market.

Plaintiffs argue that the cable television industry and direct broadcast satellite

television industry are "similarly situated" since it is undisputed that they compete with

one another in the same market. However, the case law that Plaintiffs rely upon does

not state that actual or prospective competition by itself entails that the competitors are

similarly situated. Rather, the cases merely indicate that entities are not similarly

situated if they do not actually or prospectively compete, The above quoted passage,

for example, only says, "in the absence of actual or prospective competition between

the supposedly favored and disfavored entities in a single market there can be no local

preference." This leaves open the possibility that two competing entities might not be

"similarly situated."

Indeed, there have been cases in which certain differentially treated entities have

been explicitly or implicitly found to be not similarly situated in spite of the fact that they

did compete or would have except for the law that was being challenged. Those cases

include Exxon v Govemor of Maryland (1978), 437 U.S. 117, Lenscrafters v. Robinson

(2005, 61h Cir.), 403 F.3d 798, General Motors Corp. v. Tracy (1997), 519 U.S. 278,

Ford Motor Company v. Texas DOT (51h Cir., 2001), 264 F.3d 493, Amerada Hess Corp.

v. Director, Div. of Taxation, New Jersey Dep't of Treasury, (1989), 490 U.S. 66, 78,

Brown & Williamson Tobacco Corp. v. Pataki (2d Cir. 2003), 320 F.3d 200, 215-216,
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and United Haulers Ass'n v. Oneida-Herkimer Solid Waste Mgmt. Auth. (2007), 127 S.

Ct. 1786.

While these precedents require the conclusion that competition between two

groups of businesses is not the only factor relevant to determining whether the two

groups of businesses are "similarly situated", it is nevertheless also true that the

existence of competition between the two kinds of businesses is a very important factor.

Differential tax treatment of competing businesses that favors in-state economic

interests and burdens out-of-state economic interests harms interstate commerce in

precisely the manner that the dormant Commerce Clause was meant to prevent. Thus,

when two businesses are in competition with each other, that alone constitutes good

reason for finding them to be "similarly situated" unless there is some overriding reason

that justifies treating them differently.

VIII
Entities can be "Similarly Situated" even though there are

Differences in the Nature of their Businesses
andlor Methods of Operation

Defendant argues that direct broadcast satellite services and cable television

services are not similarly situated because they use different methods to deliver

television programming and they are subject to different regulatory schemes.

Defendant argues that the Court should find that they are not "similarly, situated"

because of these differences between those industries which might be called

"differences in the nature of their businesses" or "differences in their methods of

operation." The argument is not persuasive.

The mere fact that there are some differences between businesses does not

logically entail that they are not "similarly situated." "Similar" does not necessarily mean
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"identical." Businesses can be different but still be "similar" so long as the differences

are not so significant in the particular context so as to justify denying that they are

similar. The current context is that of the dormant Commerce Clause. Accordingly, the

policies that control the interpretation of the scope of the dormant Commerce Clause

should control the determination of whether two groups of businesses are "similarly

situated" for purposes of the Commerce Clause. Thus, the mere fact that satellite and

cable companies use some different methods of operation is not adequate to establish

that they are not "similarly situated." Rather, such a conclusion would follow only if the

differences are adequately significant in relation to the policies that control Commerce

Clause analysis.

As discussed at length above, the appropriate method, in light of United Haulers,

would be to ask whether differences in the nature of such competing businesses or their

methods of operation are of a sort that would eliminate the suspicion that a State or

local government's differential treatment of the competing businesses that favors in-

state economic interests and burdens out-of-state economic interests is most likely

motivated by simple economic protectionism.

Kraft Gen. Foods v. Iowa Dep't of Revenue & Fin. (1992), 505 U.S. 71, and

Amerada Hess Corp. v. Director, Div. of Taxation, New Jersey Dep't of Treasury (1989),

490 U.S. 66, Directv, Inc. v. Treesh (6fh Cir., 2007), 487 F.3d 471, and Exxon Corp. v.

GovernorofMatyland (1978), 437 U.S. 197, do not require a different result. Except for

certain unpersuasive dicta in Treesh, They are all consistent with the view that

competing businesses can be "similarly situated" in spite of the fact that there are
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differences in the nature of their businesses and that they utilize different methods of

operation. In Kraft, the Court said

...the Commerce Clause is not violated when the differential tax treatment
of two categories of companies "results solely from differences between
the nature of their businesses, not from the location of their activities."

(Emphasis added). Kraft Gen. Foods at 78, quoting Amerada Hess Corp.at 78. The

word "solely" cannot properly be ignored since the United States Supreme Court

included that word in its statement of the law. The use of that word shows that the U.S.

Supreme Court was being careful to make sure that its pronouncement did not eliminate

claims (like the current Commerce Clause claim) wherein differences "in the nature of

the businesses" are linked to differences in "the location of their activities" in such a way

that differential tax treatment based'upon differences in the nature of the businesses

has the " practical effect" of (and may even have been intended to have the effect of)

favoring in-state economic interests and burdening out-of-state economic interests.

Thus, Kraft Foods is consistent with the view of this Court that a violation of the

commerce clause may exist in spite of differences in the nature of the competing

businesses or their methods of operation if those differences are linked to the location of

their activities.

Under the Ohio statute at issue in this case, the imposition of the sales and use

taxes depends upon a satellite company's failure to use "ground receiving or distribution

equipment, [other than] the subscriber's receiving equipment or equipment used in the

uplink process to the satellite...." R.C. 5738.01(XX). The practical effect of this way of

defining what is taxable is that the satellite broadcaster can avoid the imposition of the

tax only by using local ground receiving or distribution equipment other than the
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subscriber's equipment and the broadcaster's satellite uplink equipment. In practice,

the primary alternative method for operating multi-channel broadcast services that does

not fall within the definition of taxable "satellite broadcast services" (i.e., the method

used by cable television services) involves the use of local distribution or receiving

equipment other than the subscriber's and the uplink equipment. Cable companies are

able to avoid the Ohio tax because of their use of local cable networks. Thus, the

statute's different effects on the Satellite Companies and Cable Companies has

everything to do with the geographic location of one of their economic activities.

Specifically, the tax singles out those multi-channel television service providers that use

a technology that allows them to avoid the local activity of using ground receiving or

distribution equipment other than the subscriber's equipment or equipment used in the

uplink process to the satellite.

In Amerada Hess, a connection between location of certain business activities,

on the one hand, and certain differences in the nature of the competing businesses, on

the other, did not result in a finding of discrimination even though those differences in

the nature of the businesses were the basis of the differential tax treatment. However,

that was because, under the special facts of the case, differential treatment of

businesses based on differences in the nature of the businesses that were linked to

location of certain business activities did not put any pressure on interstate businesses

to conduct more activity in state. In Amerada Hess, the Court said,

Nor does the add-back provision exert a pressure on an inter-
state business to conduct more of its activities in New Jersey. Denying a
deduction for windfall profit tax payments cannot create oil reserves where
none exist and therefore cannot be considered an incentive for oil
producers to move their oil-producing activities to New Jersey. Given
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these attributes of the add-back provision, it is difficult to see how it
unconstitutionally discriminates against interstate commerce.

Amerada Hess Corp. v. Director, Div. of Taxation, New Jersey Dep't of Treasury, 490

U.S. 66, 77-78 (U.S. 1989). Unlike the add-back provision in Amerada Hess, the tax at

issue in the current case does "exert a pressure on an inter-state business to conduct

more of its activities in" Ohio. Satellite companies are given an "incentive" to install

local receiving or distribution equipment other than the subscriber's equipment since

doing so will avoid imposition of the tax. That might involve purchasing each

subscriber's receiving dish or at least some part of it that would be adequate to

constitute "ground receiving equipment [other than] the subscriber's receiving

equipment" (maybe a screw or a wire or the front skin of the receiving dish or some

other parf essential to signal reception).

Even if the satellite companies do not respond by using more local equipment

other than the subscriber's equipment, the less favorable competitive environment for

companies that do not use the relevant sort of local ground receiving equipment as

compared to those that do use such local equipment means there will be market

"pressure" tending to cause interstate multichannel television providers in general to

increase the relative portion of multichannel television services that are delivered over

the relevant sort of local equipment. Since the provision of multichannel services is "an

interstate business", the tax at issue here does "exert a pressure on ari inter-

state business to conduct more of its activities in" Ohio.

Therefore, unlike the add-back provision in Amerada Hess, the tax in the current

case does "exert a pressure on an inter-state business to conduct more of its activities

in" Ohio either by tending to cause satellite providers to use more local equipment, or by
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providing cable companies with a better competitive situation, and satellite companies a

worse competitive situation. The above quote from Amerada Hess indicates that the

existence of such pressure is significant.

The Court in Amerada Hess went on to say the following:

Appellants nonetheless claim that the add-back provision, by denying a
deduction for windfall profit tax payments, discriminates against oil
producers who market their oil in favor of independent retailers who do not
produce oil. But whatever disadvantage this deduction denial might
impose on integrated oil companies does not constitute discrimination
against interstate commerce. Appellants operate both in New Jersey and
outside New Jersey. Similarly, nonproducing retailers may operate both in
New Jersey and outside the State. Whatever different effect the add-back
provision may have on these two categories of companies results solely
from differences between the nature of their businesses, not from the
location of their activities.... In this respect, we agree with the analysis of
the New Jersey Supreme Court. 107 N. J., at 337-338, 526 A. 2d, at 1046.

Amerada Hess Corp. v. Director, Div. of Taxation, New Jersey Dep't of Treasury,

(1989), 490 U.S. 66, 78. The court does not, itself, explain why it believes that,

Whatever different effect the add-back provision may have on these two
categories of companies results solely from differences between the
nature of their businesses, not from the location of their activities

However, the Court said it agrees with the explanation given by the New Jersey

Supreme Court in the same case. The New Jersey Supreme Court had said,

Plaintiffs are denied a deduction because they produce crude oil and pay
the [Windfall Profits Tax]. The fact that they are disallowed the deduction
while non-oil-producing petroleum marketers are not affected is because
non-oil-producing marketers do not pay the [Windfall Profits Tax].
Moreover, the nonproducing marketers did not benefit, as did plaintiffs,
from the decontrol of crude oil prices, but had to purchase their crude oil at
the higher decontrolled prices.

Amerada Hess Corp. v. Director, Division of Taxation, 107 N.J. 307, 338 (N.J. 1987).

This explanation is based on the specific facts situation in Amerada Hess. Understood
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in terms of United Haulers, this explanation is adequate to eliminate the usual suspicion

that differential treatment of businesses benefiting in-state economic interests, and

burdening out-of-state economic interests, is motivated by economic protectionism. As

will be shown below, there is no such similar reason for finding in the current case that

the different effects of the Ohio tax on cable and satellite companies "results solely from

differences between the nature of their businesses, not from the location of their

activities." (Emphasis added). In the current case, the differential tax treatment of cable

and satellite companies results, under the terms of the Ohio statute, from the satellite

companies' failure to use certain local equipment. For reasons that will be explained

below, the facts of this case do not eliminate the suspicion that the differential tax

treatment was motivated by economic protectionism.

Accordingly, this Court finds that Amerada Hess is distinguishable from the

current case and that the principles of law stated therein, when properly construed,

support the notion that "differences in the nature of competing businesses", or

"differences in their methods of operation", do not necessarily entail that the businesses

are not "similarly situated" especially when those differences are linked to the local

performance of certain business activities.

Defendant asks this Court to rely upon the following paragraph from Treesh:

...a protective tariff is so clearly problematic because its only
possible purpose is to benefit in-state interests at the expense of
out-of-state interests -- likewise an industry-specific tax and subsidy
scheme. See Note: Functional Analysis, Subsidies, and the
Dormant Commerce Clause, 110 Harv. L. Rev. 1537, 1552-54
(1997). Unlike a protective tariff, however, the purposes of
Kentucky's 2005 Amendments are much more diffuse. While a
purpose of the Amendments might have been to aid the cable
industry rather than the satellite industry because the former has a
larger in-state presence than the latter, there were clearly many
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other purposes including assessing some tax against a satellite
industry that is rapidly growing, and simplifying the current morass
of local taxes and franchise fees that cable companies face. See
Hughes v. Alexandria Scrap Corp., 426 U.S. 794, 96 S. Ct. 2488,
49 L. Ed. 2d 220 (1976) (upholding a state policy clearly motivated
in part by a desire to improve the state's envirdnment, despite any
concurrent protectionist motivations). The satellite companies'
opinion of the 2005 Amendments might be very different had they
been subjected to the tangled regime of local taxation and franchise
fees, as they certainly could have been absent the special
exemption granted to them by the Telecommunications Act. 47
U.S.C. § 152, historical and statutory notes. Beyond that, because
satellite and cable television differ significantly in their means of
operation, Kentucky may have wished to remove any barriers it had
put in place to the continued viability of cable for reasons entirely
unrelated to geography -- for example, that cable providers often
provide internet access as well, that cable providers are more likely
to provide public access channels, etc. None of these reasons are
explicitly given by Kentucky in support of the Amendments, but the
possibility that they in some way motivated the Kentucky
legislature's actions is the reason that the Supreme Court has held
that the dormant Commerce Clause is intended to protect interstate
commerce, and not particular firms engaged in interstate
commerce, or the modes of operation used by those firms, Exxon
Corp., 437 U.S. at 126-28; see also Amerada Hess Corp. v.
Director, Div. of Taxation, N. J. Dep't of the Treasury, 490 U.S. 66,
78, 109 S. Ct. 1617, 104 L. Ed. 2d 58 (1989) (holding that the
differential tax treatment of "two categories of companies result[ing]
solely from differences between the nature of their businesses,
[and] not from the location of their activities" does not violate the
dormant Commerce Clause.).

Directv, Inc. v. Treesh (6th Cir. 2007), 487 F.3d 471, 481. This entire paragraph is dicta.

It is also unpersuasive.

Black's Law Dictionary, Fifth Edition, defines dicta as "statements and comments

in an opinion concerning some rule of law or legal proposition not necessarily involved

nor essential to determination of the case in hand...." Statements in an opinion that are

neither necessary nor essential to the result are dicta. Cent. Green Co. v. United States

(2001), 531 U.S. 425, 431 ("the sentence was unquestionably dictum because it was
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not essential to our disposition of any of the issues contested in James.'). Tyler v. Cain

(2001), 533 U.S. 656, 675 ("When an opinion issues for the Court, it is not only the

result but also those portions of the opinion necessary to that result by which we are

bound").

In Treesh, the Court determined that the important question was whether the tax

and subsidy scheme at issue in that case was the "equivalent" of a protective tariff. In

the paragraph before the paragraph quoted above, the Court said,

The satellite companies' allegations are insufficient to demonstrate
that the 2005 Amendments create the functional equivalent of a
protective tariff. With the Amendments, the state has simply
prevented localities from mulcting cable companies through
franchise fees, and substituted a uniform state taxation scheme. It
has not otherwise altered any competitive balance among in and
out-of-state competitors.

Directv, Inc. v. Treesh (6th Cir. 2007), 487 F.3d 471. Thus, with this paragraph, the

Court had decided the issue of whether the challenged tax and subsidy scheme was the

equivalent of a protective tariff.4 Consequently, the next paragraph, the paragraph

which defendant relies upon, was neither essential nor necessary to the determination

of the case since it merely purports to identify a second difference between the

challenged tax and subsidy scheme and a protective tariff. Since it was not essential or

necessary to the determination of the case, that paragraph was dicta.

° As will be explained below, the principle of law relied upon in Treesh is not applicable to the current
case. Treesh involved a tax and subsidy scheme whereas the current case involves differential taxation.
The new law created in Treesh, that the key question is whether a tax and subsidy scheme is the
"equivalent" of a protective tariff, is only applicable where a subsidy is involved. That principle has never
been applied to differential taxation. Arguably, the new law created by Treesh only applies where the
evidence establishes that the purpose of the tax and subsidy scheme is to prevent a local government
from "mulcting" certain private companies.
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Not only is the paragraph dicta, it is unpersuasive dicta. It begins with the

assertion "a protective tariff is so clearly problematic because its only possible purpose

is to benefit in-state interests at the expense of out-of-state interests." This is an

incorrect description of why a protective tariff is problematic under the dormant

Commerce Clause. The dormant Commerce Clause does not concern itself with

differential treatment of in-state and out-of-state interests in general, but rather, it is

concerned with laws that benefit in-state economic interests and burden out-of-state

economic interests. Granholm v. Heald (2005), 125 S.Ct. 1885, 544 U.S. 460.

What if the Court meant to say that "a protective tariff is so clearly problematic

because its only possible purpose is to benefit in-state [economic] interests at the

expense of out-of-state [economic] interests?" The statement is also false. There is no

reason why a protective tariff cannot have other purposes in addition to the intent to
t

benefit in-state economic interests at the expense of out-of-state economic interests. A

protective tariff designed to foster a certain industry inside the state might be motivated

in part by a desire to promote some non-economic purpose or purposes that are served

by the in-state industry.

For example, imagine that the legislature has a particular fondness for its in-state

Little League baseball teams. Imagine that the local milk industry had a history of

sponsoring local Little League baseball teams whenever the local industry had a good

year. Imagine that the local milk industry is also governed by certain health regulations

that require a special pasteurization process not used or required in other states.

If the legislature enacted a tariff on out-of-state milk in order to (1) expand the in-

state milk industry, (2) promote health by ensuring that more of the milk that the public
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drinks in the state will have undergone the special pasteurization process, and (3)

ensure that the local milk industry will sponsor many more Little League baseball teams

in the state, that tariff would be a "protective" tariff, and it would also have additional

purposes beyond benefiting in-state economic interests at the expense of out-of-state

economic interests. Accordingly, Treesh is incorrect when it says in dicta that the "only

possible purpose [of a protective tariff] is to benefit in-state [economic] interests at the

expehse of out-of-state [economic] interests."

With the cite to Hughes v. Alexandria Scrap Corp. (1976), 426 U.S. 794, Treesh

might be intending to suggest that state legislation with a protectionist motive does not

violate the dormant Commerce Clause if it is also motivated by a legitimate non-

economic state interest. Treesh describes Hughes as "upholding a state policy clearly

motivated in part by a desire to improve the state's environment, despite any concurrent

protectionist motivations."

Hughes does not stand for the proposition that state legislation with a

protectionist motive does not violate the dormant Commerce Clause if it is also

motivated by a legitimate non-economic state interest. The Supreme Court has

described the decision in Hughes and other "market participant" cases as follows:

Those cases hold that, where a State acts as a participant in the
private market, it may prefer the goods or services of its own
citizens, even though it could not do so while acting as a market
regulator. Since "state proprietary activities may be, and often are,
burdened with the same restrictions imposed on private market
participants," "evenhandedness suggests that, when acting as
proprietors, States should similarly share existing freedoms from
federal constraints, including the inherent limits of the [dormant]
Commerce Clause." White, supra, at 207-208, n. 3. The "market
participant" exception to judicially created dormant-Commerce-
Clause restrictions makes sense because the evil addressed by
those restrictions -- the prospect that States will use custom duties,
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exclusionary trade regulations, and other exercises of
governmental power (as opposed to the expenditure of state
resources) to favor their own citizens, see Hughes, supra, at 808 --
is entirely absent where the States are buying and selling in the
market.

College Sav. Bank v. Fla. Prepaidpostsecondary Ed. Expense Bd., 527 U.S. 666, 685

(U.S. 1999). Thus, the result in Hughes was based upon a determination that the

dormant Commerce Clause does not apply to state and local governments when acting

as "market participants." Hughes has no relevance to the question of whether a statute

that is motivated by a mixture of protectionist and legitimate non-economic motives

violates the dormant Commerce Clause.

In fact, it is well established that a state does not necessarily avoid the

requirements of the dormant Commerce Clause merely by having legitimate non-

economic interests that are served by the challenged law. The Supreme Court has

said, "When legislating in areas of legitimate local concern, ... States are nonetheless

limited by the Commerce Clause." Minn. v. Clover Leaf Creamery Co. (1981), 449 U.S.

456, 471. The Supreme Court has also said,

... in areas where activities of legitimate local concern overlap with
the national interests expressed by the Commerce Clause - where
local and national powers are concurrent - the Court in the absence
of congressional guidance is called upon to make "delicate
adjustment of the conflicting state and federal claims," H. P. Hood &
Sons, Inc. v. Du Mond, supra, at 553 (Black, J., dissenting), thereby
attempting "the necessary accommodation between local needs
and the overriding requirement of freedom for the national
commerce." Freeman v. Hewit, supra, at 253. In undertaking this
task the Court, if it finds that a challenged exercise of local power
serves to further a legitimate local interest but simultaneously
burdens interstate commerce, is confronted with a problem of
balance:
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Great Atlantic & Pacific Tea Co. v. Cottrell (1976), 424 U.S. 366, 371.

Consequently, to the extent that the dicta in Treesh suggests that state

legislation with a protectionist motive does not violate the dormant Commerce

Clause if it is also motivated by a legitimate non-economic state interest, that

dicta in Treesh is not persuasive.

The last half of the above paragraph from Treesh suggests an

interpretation of Exxon v Governor of Maryland (1978), 437 U.S. 117, and

Amerada Hess Corp. v. Director, Div. of Taxation, New Jersey Dep't of Treasury,

(1989), pursuant to which the dormant Commerce Clause would not apply to

differential treatment of competing businesses if it could be said that there are

"differences between the nature of their businesses" or in their "modes of

operation." As indicated above, the entire paragraph is dicta including the

suggestion that Exxon and Amerada Hess should be interpreted in this way.

This dicta regarding the proper interpretation of Exxon and Amerada Hess is

unpersuasive.

Treesh characterizes the holding in Amerada Hess as follows:

...the differential tax treatment of "two categories of companies
result[ing] solely from differences between the nature of their
businesses, [and] not from the location of their activities" does not
violate the dormant Commerce Clause.

(Emphasis added). The word "solely" cannot properly be ignored. When that word is

not ignored, it is clear that the entire proposition does not apply when the differences

between the nature of two categories of companies are linked to the location of their

activities. The differences in the nature of the cable television industry and the direct

broadcast satellite television industry are linked to the location of their activities. Treesh
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says, "a purpose of the Amendments might have been to aid the cable industry rather

than the satellite industry because the former has a larger in-state presence than the

latter." The obvious reason why the cable industry has a larger in-state presence is that

the cable industry necessarily depends on local cable systems to perform a function that

can be performed non-locally by the methods employed by the direct broadcast satellite

industry. Thus, the holding in Amerada Hess does not apply to the differential tax

treatment of the cable and satellite industries because the "differences between the

nature of their businesses" are linked to the location of their activities.

Treesh cites pages 126 through 128 of Exxon as the basis for its interpretation of

Exxon. The relevant passages from Exxon do not require the interpretation imposed on

Exxon by Treesh. Rather, they permit an interpretation of Exxon which is much more

consistent with the purposes of the Commerce Clause and the case law interpreting that

clause. ,

The first such passage in Exxon that Treesh might be relying upon states,

The fact that the burden of a state regulation falls on some
interstate companies does not, by itself, establish a claim of
discrimination against interstate commerce.

Exxon at 126. While it is true that this fact, "by itself', does not establish a claim

of discrimination against interstate commerce, it is also true that this fact in

combination with certain other facts can establish a claim of discrimination

against interstate commerce.

The next passage that Treesh might be relying upon states,

The source of the consumers' supply may switch from company-
operated stations to independent dealers, but interstate commerce
is not subjected to an impermissible burden simply because an
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otherwise valid regulation causes some business to shift from one
interstate supplier to another.

Exxon at 127. While this statement is true, one ought not ignore the word

"simply" since the Supreme Court must have had a reason for inserting it into the

statement. The reason is that a regulation will not be "otherwise valid" if certain other

facts are true in addition to the fact that the "regulation causes some business to shift

from one interstate supplier to another." Nothing in Exxon suggests that a regulation

which "causes some business to shift from one interstate supplier to another" is

necessarily an "otherwise valid regulation." To the contrary, one must assume that well-

established Commerce Clause law applies. As stated by the Supreme Court in

Granholm v. Neald (2005), 544 U.S. 460,

Time and again this Court has held that, in all but the narrowest
circumstances, state laws violate the Commerce Clause if they
mandate "differential treatment of in-state and out-of-state
economic interests that benefits the former and burdens the later."

Consequently, a regulation that "causes some business to shift from one interstate

supplier to another" may be invalid under the dormant Commerce Clause if the

regulation involves "differential treatment of in-state and out-of-state economic interests

that benefits the former and burdens the later."

The third passage that Treesh might be relying upon states,

The crux of appellants' claim is that, regardless of whether the
State has interfered with the movement of goods in interstate
commerce, it has interfered "with the natural functioning of the
interstate market either through prohibition or through burdensome
regulation." Hughes v. Alexandria Scrap Corp., 426 U.S. 794, 806.
Appellants then claim that the statute "wiil surely change the market
structure by weakening the independent refiners ..." We cannot,
however, accept appellants' underlying notion that the Commerce
Clause protects the particular structure or methods of operation in a
retail market.
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Exxon at 127. One could read this passage as suggesting that state law that treats

different companies differently based on their methods of operation does not violate the

commerce clause even if the law involves "differential treatment of in-state and out-of-

state economic interests that benefits the former and burdens the later." Such an

interpretation would generally be inconsistent with other Supreme Court precedents

such as Granholm which, to repeat it one more time, held

Time and again this Court has held that, in all but the narrowest
circumstances, state laws violate the Commerce Clause if they
mandate "differential treatment of in-state and out-of-state
economic interests that benefits the former and burdens the later."

Such an interpretation of Exxon would also tend to defeat the purpose of the dormant

Commerce Clause, which is to prevent economic protectionism.

A far better interpretation of this passage from Exxon would be that it is not the

purpose of the Commerce Clause to protect against differential treatment of businesses

based on their use of different methods of operation. In other words, the Commerce

Clause does not protect against differential treatment of businesses based on their use

of different methods of operation except to the extent that such differential treatment

based on their use of methods of operation results in "differential treatment of in-state

and out-of-state economic interests that benefits the former and burdens the later."

The second interpretation is preferable because it is consistent with Supreme

Court precedents like Granholm, and because it is consistent with the purpose of the

dormant Commerce Clause. It does not construe Exxon as turning a blind eye on

economic protectionism whenever such protectionism uses differential treatment of
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businesses based on their methods of operation as a way to benefit in-state economic

interests and burden out-of-state economic interests.

The fourth and final passage from Exxon that Treesh may be relying upon says,

As indicated by the Court in Hughes, the Clause protects the
interstate market, not particular interstate firms, from prohibitive or
burdensome regulations.

Exxon at 127-128. Later Supreme Court precedent explained that protection of

interstate markets can entail protection of particular interstate firms when a statute

"discriminates among affected business entities according to the extent of their contacts

with the local economy."

We disagree, however, with the suggestion that Exxon should be
treated as controlling precedent for this case. Section 659.141 (1)
engages in an additional form of discrimination that is highly
significant for purposes of Commerce Clause analysis. Under the
Florida statute, discrimination against affected business
organizations is not evenhanded because only banks, bank holding
companies, and trust companies with principal operations outside
Florida are prohibited from operating investment subsidiaries or
giving investment advice within the State. It follows that § 659.141
(1) discriminates among affected business entities according to the
extent of their contacts with the local economy. The absence of a
similar discrimination between interstate and local producer-refiners
was a most critical factor in Exxon. Both on its face and in actual
effect, § 659.141 (1) thus displays a local favoritism or
protectionism that significantly alters its Commerce Clause status.
See Philadelphia v. New Jersey, 437 U.S., at 626-627; Baldwin v.
G.A.F. Seelig, Inc., 294 U.S., at 527.

Lewis v. Bt Inv. Managers ( 1980), 447 U.S. 27, 40-42.

In conclusion, entities can be "similarly situated" even though there are

differences in the nature of their businesses and/or the methods of their

operation. Neither Exxon, Kraft General Foods, nor Amerada Hess require a

different result. The contrary dicta in Treesh is unpersuasive.
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Differential tax treatment of competing businesses that favors in-state economic

interests and burdens out-of-state economic interests harms interstate commerce in

precisely the manner that the Commerce Clause was meant to prevent. Thus, when

two businesses are in competition with each other, that alone constitutes good reason

for finding them to be "similarly situated" unless there is some overriding reason that

justifies treating them differently. The mere fact that a difference between two

competing businesses can be labeled as a "difference in the nature of the businesses"

or a "difference in their methods of operation" is not sufficient by itself to justify a

determination that the businesses are not "similarly situated." "Differences in the nature

of the businesses" or "differences in the methods of operation" are adequate to justify a

determination that competing businesses are not "similarly situated" only if the

differences are such that consideration of those differences would eliminate the

suspicion, grounded in the Constitution and its history, that a state or local government's

differential treatment of the competing businesses that favors in-state economic

interests and burdens out-of-state economic interests is most likely motivated by simple

economic protectionism. Many kinds of differences are not adequate to eliminate that

suspicion and, therefore, do not justify a finding that the businesses are not "similarly

situated." So, for example, competing businesses were treated as being "similarly

situated" despite differences in the nature of the businesses and methods of operation

in Bacchus Imports, Ltd. v. Dias, 468 U.S. 263.
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ix
The Appropriate Method for Determining Whether the Cable Television Industry

and the Direct Broadcast Satellite Television Industry are "Similarly Situated" for
Purposes of this Case

How is a court to determine whether differences in the nature of the competing

entities, or other differences in their situations, or methods of operation, are adequate

for a determination that they are not "similarly situated?" In Part III.D above, this Court

reached some conclusions regarding the proper method for determining whether

competing entities are "similarly situated." Given that this Court has just concluded a

long digression to discuss issues raised by Defendant's de facto motion for

reconsideration, it would seem useful to repeat those conclusions here.

If, upon a preponderance of the evidence, the differences between
differentially treated competing entities, and the differences
between their situations, are not adequate to eliminate the special
constitutionally appropriate suspicion that economic protectionism
is behind the differential treatment, then a court should find that the
competing entities are "similarly situated."

Furthermore,

A court should begin with a "healthy" suspicion that state and local
government action favoring in-state economic interests and
burdening out-of-state economic interests is most likely motivated
by economic protectionism. Such a suspicion is appropriate since,
as explained at length above, that suspicion, rooted in the
experience of the Framers of the Constitution, is the very reason for
the existence of the negative Commerce Clause and a primary
reason why the Framers chose to write a new Constitution to
replace the Articles of Confederation. Thus, that suspicion, as one
of the fundamental bases to the United States Constitution, cannot
be appropriately eliminated unless, in spite of the constitutionally
appropriate assumption that state and local governments are
typically inclined to engage in economic protectionism, it is clear
from the facts of the particular case that the state or local
government was not motivated by economic protectionism. Since
the issue of whether that appropriate suspicion has been eliminated
in a particular case pertains to the issue of whether the differentially
treated entities are "similarly situated", which in turn pertains to the
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issue of whether there has been discrimination, the burden of
persuasion as to whether or not the appropriate suspicion has been
eliminated rests upon the plaintiff.

This Court explained the reasons why an inquiry into whether the appropriate

suspicion has been eliminated should be the overarching inquiry for purposes of

determining whether competing business entities are "similarly situated."

It makes sense that the question as to whether the constitutionally
appropriate suspicion of economic protectionism has been
eliminated should be the overarching inquiry for purposes of
determining whether competing entities are "similarly situated." As
indicated by United Haulers, that constitutionally grounded
suspicion is the only reason why the burden of proof ever shifts to
state and local governments to show that their actions are justified.
In the absence of such a suspicion, the presumption would be that
the state or local government would have been motivated by a
desire to properly balance national interests with state and local
interests, and the only question would be whether it had struck a
proper balance or failed to appreciate the significance of the effects
of its action on interstate commerce.

What are the various factors that should be considered in determining whether the

appropriate suspicion of economic protectionism has been eliminated in a particular

case? To answer that question, one can review the various cases in which courts have

found, either implicitly or explicitly, that differentially treated competing entities are not

"similarly situated." As indicated earlier, that would include Exxon v Governor of

Maryland (1978), 437 U.S. 117, Lenscrafters v. Robinson (2005, 6th Cir.), 403 F.3d 798,

General Motors Corp. v. Tracy (1997), 519 U.S. 278, Ford Motor Company v. Texas

DOT (5th Cir., 2001), 264 F.3d 493, Amerada Hess Corp. v. Director, Div. of Taxation,

New Jersey Dep`t of Treasury, (1989), 490 U.S. 66, 78, Brown & Williamson Tobacco

Corp. v. Pataki (2d Cir. 2003), 320 F.3d 200, 215-216, and United Haulers Ass'n v.

Oneida-Herkimer Solid Waste Mgmt. Auth. (2007), 127 S. Ct. 1786.
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In United Haulers, the Court indicated that differential treatment of local

government and out-of-state business that serves the legitimate non-economic interest

recycling waste does not incur the same suspicion as differential treatment of local and

out-of-state businesses that would serve the same interests because:

1) "Unlike private enterprise, Government is vested with the
responsibility of protecting the health, safety, and welfare of its
citizens."

2) "The States traditionally have had great latitude under their police
powers to legislate as to the protection of the lives, limbs, health,
comfort, and quiet of all persons."

United Haulers Ass'n v. Oneida-Herkimer Solid Waste Mgmt. Auth. (2007), 127 S. Ct.

1786, 1795. Thus, two factors that bear upon the suspiciousness of differential

treatment of competing entities are (1) whether the favored entity is vested with a

special responsibility for protecting health, safety, or welfare and (2) whether the state

or local government's differential treatment of the competing entities falls within the

scope of their traditional police powers "to legislate as to the protection of the lives,

limbs, health, comfort, and quiet of all persons."

Later in the same decision, the Court relied upon other factors that tend to

reduce the suspiciousness of the flow control ordinances at issue.

3) Waste disposal is both typically and traditionally a local government
function. td.

4) "Congress itself has recognized local government's vital role in
waste management, making clear that 'collection and disposal of
solid waste should continue to be primarily the function of state,
regional, and local agencies."' Id.

5) "... the most palpable harm imposed by the ordinance -- more
expensive trash removal -- is likely to fall upon the very people who
voted for the laws" rather than upon "interests outside the state."
Id.
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Thus, other factors that effect the suspiciousness of differential treatment of in-State

and out-of-state economic interests include (1) whether the favored entity has typically

and/or traditionally been allowed a similar degree of monopoly control over the function,

(2) whether Congress has indicated its endorsement of the preference for the favored

entities, and (3) whether the most palpable harm imposed by the differential treatment

of competing entities "'is likely to fall upon the very people who voted for the laws' rather

than upon 'interests outside the state"' so that it is unlikely that the motive for the

differential treatment was an economic motive such as economic protectionism.

General Motors Corp. v. Tracy (1997), 519 U.S. 278, relies upon a similar set of

factors when finding that the local regulated natural gas monopolies and the natural gas

distributors were not "similarly situated."

Tracy utilizes a method of analysis that applies when the entities being

considered provide different products. Tracy indicates that products that are physically

the same are nevertheless different when one of the entities supplies the product to

purchasers subject to regulations protecting the purchaser while the other entity is not

subject to those protective regulations. When the products are different, the entities

might not compete at all, or they may compete in some markets (or market segments)

and not others, or they might compete in all markets and market segments that they

participate in.

Tracy says that if they do not compete at all, then they are not "similarly situated."

Tracy at 300.

Tracy does not answer the question of what happens if the competing entities

compete in all of the markets in which they each participate. In light of United Haulers,
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it would appear that the appropriate question to ask is whether the facts of the case are

such that the constitutionally appropriate suspicion of economic protectionism has been

eliminated.

Tracy was concerned with what to do when the entities at issue compete in some

markets but not in others. Tracy indicated that a court should ask whether "controlling

significance" should be given to the market(s) in which they compete, or the market(s) in

which they do not compete. The Court determined that the local natural gas regulated

monopolies and the natural gas marketer's at issue in that case did not compete in the

market that should be accorded controlling significance, the market for residential users

of natural gas. Based on that finding, the Court held that they were not "similarly

situated." Accordingly, Tracy stands for the proposition that entities are not "similarly

situated" for Commerce Clause purposes when they do not compete in the market that

should be accorded controlling significance.

Tracy does not answer the question as to what happens if they do compete in the

market that should be accorded controlling significance. In light of United Haulers, it

would appear that the appropriate question to ask is whether the facts of the case are

such that the constitutionally appropriate suspicion of economic protectionism has been

eliminated.

When asking which market should be accorded controlling significance, Tracy

relied upon most of the same factors as were relevant to the analysis in United Haulers.

The Court noted that the regulations that regulate local natural gas monopolies (which

include price controls, universal residential service, and continuity of service) impose a

special responsibility on those local gas monopolies to protect the health and safety of
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their customers that was not shared by the natural gas distributors. Tracy at 294-298.

The Court indicated that the tax scheme favoring the residential market served by the

local natural gas monopolies promotes health and safety. Tracy at 306. The Court also

indicated that similar regulation imposing a special responsibility on local gas

monopolies, and in turn favoring them in the marketplace, was traditional and

widespread through every state in the union. Tracy at 304. Finally, the Court indicated

that Congress had endorsed that practice. Tracy at 304 and 309.

The similarity of the factors used to determine both which market should be given

controlling significance, and whether two differentially treated competing entities that

provide the same product to the same markets are similarly situated, suggests that

these two issues may in fact depend upon the resolution of one and the same issue:

whether the facts of a case are such that the typically appropriate suspicion that the

preferential treatment of in-state economic interests is motivated by economic

protectionism. Consideration of the policies and basic principles involved in dormant

Commerce Clause cases suggest that the same sort of inquiry should be employed.

The Dormant Commerce Clause "creates an area of trade free from interference

by the States," Am. Trucking Assn.'s v. Mich. PSC, (2005), 125 S.Ct. 2419, quoting

Boston Stock Exchange v. State Tax Comm'n, 429 U.S. 318, 328, 50 L. Ed. 2d 514, 97

S. Ct. 599 (1977). The Dormant Commerce Clause responds principally to state taxes

and regulatory measures impeding free private trade in the national marketplace.

Reeves, Inc. v. Stake (1980), 447 U.S. 429, 436-437. Since the purpose of the

dormant Commerce Clause is to protect competition throughout the national

marketplace, that purpose is served only if controlling significance is given to markets
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and market segments in which there is competition. When state or local legislation

would reduce competition in such markets or market segments, and doing so benefits

in-State economic interests, and burdens out-of-state economic interests, the same

justification as discussed above exists for suspecting that the state or local-action is

motivated by economic protectionism. Consequently, it is appropriate to employ the

same sort of inquiry into whether that suspicion of economic protectionism has been

eliminated.

When state or local legislation affects competition between certain entities in a

particular market(s) or market segment(s), and does so by benefiting in-state economic

interests and burdening out-of-state economic interests, and more specifically by

protecting or expanding some market or market segment in which only the entities tied

to in-state economic interests participate, then controlling significance should be

accorded to the market in which there is competition between the entities unless the

facts are such that they eliminate the suspicion that the choice to favor the non-

competitive market was motivated by economic protectionism.

Tracy also applied a version of judicial restraint to the determination of which

market should be accorded controlling significance. The Court noted the significance of

the possible health and safety consequences in that case of failing to accord controlling

significance to the residential market. It indicated that it felt incompetent to determine

the likelihood of those severe consequences, and determined that the Court should be

cautious and accord controlling significance to the residential market. Tracy at 306-309.

It applied that judicial restraint with regard to refusing to engage in difficult economic

predictions (1) involving "elaborate analysis of real-world economic effects", "that are
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virtually impossible for a court", and that "even expert economists" might find difficult

when (2) dire consequences would result from an incorrect prediction. Tracy at 308-

309.

In Lenscraffers v. Robinson (2005, 6" Cir.), 403 F.3d 798, the statute at issue

prohibited optometrists from practicing their profession in conjunction with retail

eyewear stores (as employees or lessees of space in the store). The Court specifically

found that the statute did not have a discriminatory purpose, but did have a purpose

relating to protecting the health and safety of the public.

We think that the district court was correct in holding that no
rational factfinder could conclude that the challenged provision was
purposefully discriminatory.... The proponents of the legislation
were seemingly concerned with optometrists who practiced in or in
conjunction with any retail establishments, regardless of whether
those establishments were owned by in-state or out-of-state
interests. This nondiscriminatory purpose comports with the
Tennessee Supreme Court's findings in Sundquist, where the court
noted that to allow optometrists to practice in conjunction with
businesses "would risk subordinating the standards of the
optometry profession to the influence of commercial interests
operated by lay business persons rather than by health care
professionals." 33 S.W.3d at 778.

Lenscrafters, Inc. v. Robinson (6" Cir. 2005), 403 F.3d 798, 803. The Court went on to

explicitly find that optometrists and retail eyewear stores are not "similarly situated" in

spite of the fact that they compete in certain markets. The Court specifically noted that

optometrists have a special responsibility not shared by optometric stores.

In our view, dispensing optometrists and optical stores are not
similarly situated for Commerce Clause purposes. It is instructive to
note the obvious differences between dispensing optometrists and
optical retail stores. As the district court properly noted, licensed
optometrists and optometric stores such as Lenscrafters are not
similarly situated because they provide different services to the
market. Unlike retail optical stores, licensed optometrists are
healthcare providers and, as such, have unique responsibilities and
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obligations to their patients that are not shared by optometric
stores.

Lenscrafters, Inc. v. Robinson (6th Cir. 2005), 403 F.3d 798, 804. Although the Court

did not specifically mention the fact, it is well known that state governments typically and

traditionally regulate the healthcare professions and grant those professions monopolies

over the practice of their professions. That common knowledge probably played a role

in the Court's determination that "no rational factfinder could conclude that the

challenged provision was purposefully discriminatory."

United Haulers, Tracy, and Lenscrafters have suggested seven factors that are

relevant for determining whether disparately treated competing entities are "similarly

situated." Those seven factors are:

(1) Whether the favored entity is vested with a special responsibility
for protecting health, safety, or welfare

(2) Whether the state or local government's differential treatment of
the competing entities falls within the scope of their traditional
police powers "to legislate as to the protection of the lives,
limbs, health, comfort, and quiet of all persons",

(3) Whether the favored entity has typically and/or traditionally
been allowed a similar degree of monopoly control over the
function,

(4) Whether Congress has indicated its endorsement of the
preference for the favored entities,

(5) Whether the differential treatment amounts to a determination
by the people as to what functions belong to government as
opposed to private enterprise, and

(6) Whether the most palpable harm imposed by the challenged
law "'is likely to fall upon the very people who voted for the laws
rather than upon 'interests outside the state'."

(7) When the possible consequences of failing to accord controlling
significance to the market that has been protected by local or
state legislation are dire, and the court is incapable of gauging
the likelihood of those consequences, caution counsels in favor
of according controlling significance to the market that was
favored by the local or state legislation.
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Each of the first six factors helps resolve the question of whether the typically

appropriate suspicion of economic protectionism has been eliminated. With regard to

items (1) and (2), a responsibility or purpose to promote health and safety is given a

greater weight than other responsibilities or purposes. The U.S. Supreme Court has

indicated that it "has been most reluctant to invalidate under the Commerce Clause

'state legislation in the field of safety where the propriety of local regulation has long

been recognized."' Raymond Motor Transp., Inc. v. Rice (1978), 434 U.S. 429, 443-

444.

With regard to item (4), evidence that Congress favors competition between two

entities is particularly strong evidence that they are "similarly situated." In that case,

both the dormant Commerce Clause, and the explicit positive terms of the Commerce

Clause come together to argue in favor of protecting competition between the entities.

The State or local legislative act of giving special preference to local economic interests

becomes considerably more suspicious, especially if the purported legitimate state or

local purposes would be generally shared by all states and localities so that such

purposes would already have been considered in the congressional determination that

competition between the two kinds of entities should be promoted.

In contrast, courts should not give weight to evidence that Congress allows

preferential treatment for one of the competing entities, that would benefit in-state

economic interests and burden out-of-state economic interests, unless that evidence is

unambiguous.

It is well established that Congress may authorize the States to
engage in regulation that the Commerce Clause would otherwise
forbid. See, e. g., Southern Pacific Co. v. Arizona ex reL Sullivan,
325 U.S. 761, 769 (1945). But because of the important role the
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Commerce Clause plays in protecting the free flow of interstate
trade, this Court has exempted state statutes from the implied
limitations of the Clause only when the congressional direction to
do so has been "unmistakably clear." South-Central Timber
Development, Inc. v. Wunnicke, 467 U.S. 82, 91 (1984).

Maine v. Taylor(1986), 477 U.S. 131, 138-139.

Exxon, Amerada Hess, Brown and Williamson, and Ford Motor Company did not

explicitly discuss which factors affect the analysis of whether competing entities are

"similarly situated." Nevertheless, the sort of factors that were discussed in United

Haulers, Tracy, and Lenscrafters are adequate to explain the results in those cases.

In Brown and Williamson, the Court assumed, without explanation, that direct

shippers of tobacco products, and "brick-and-mortar" stores that sell tobacco products,

are not "similarly situated" for purposes of a dormant Commerce Clause challenge to a

state law requiring face-to-face sales of tobacco products enacted for purposes of

assuring collection of taxes and avoiding sales to minors. The direct shippers who filed

the lawsuit alleged that they could not economically participate in a market that required

face-to-face sales, but could participate in a market not subject to that regulation.

Accordingly, pursuant to Tracy there is a question as to whether the regulated or

unregulated market should be given controlling significance. Sellers of tobacco

products have typically and traditionally been assigned a special responsibility to avoid

sales to minors and collect the higher sales taxes that often apply to those products.

Congress endorsed the practice of placing special responsibilities on those who would

sell tobacco products when it enacted laws requiring warnings on cigarette packages.

Since, as the Court recognized in Brown and Williamson, the higher taxes on tobacco

products are intended for health and safety reasons to reduce their use, both the
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requirement to avoid sales to minors and the requirement to collect higher sales taxes

have significant health and safety purposes. While the Plaintiffs' expert testified that

only 1.9% of minors purchasing tobacco products do so from direct shippers, the Court

nevertheless found that given the pernicious effects of tobacco products, preventing

those purchases still had a significant health and safety benefit. In any event, the Court

thought that the health benefits from ensuring collection of the taxes from all purchasers

are significant. Under those circumstances a court could easily conclude that these

factors, taken together, eliminate the usually appropriate suspicion under the dormant

Commerce Clause that state laws favoring in-state interests and burdening out-of-state

interests are motivated by economic protectionism. The law at issue in Brown and

Williamson appears to be an ordinary and typical attempt to reduce the use of tobacco

products rather than a protectionist attempt to favor in-state economic interests over

out-of-state economic interests.

Exxon, Amerada Hess, and Ford Motor Company all involved dormant

Commerce Clause challenges to state statutes that prohibited producers of a product

from participating in the state retail market for those products. Exxon and Amerada

Hess were decided before Tracy. Tracy was the first case in which the Supreme Court

recognized that whether there is discrimination depends in part upon whether the

differentially treated entities are "similarly situated." Accordingly, Exxon and Amerada

Hess do not include a finding that the producers and retail dealers involved in those

cases were "similarly situated." Nevertheless, as pointed out by the Fifth Circuit Court

in Ford Motor Company, the Court in Exxon employed a method of comparing the

treatment of similarly situated entities to determine whether they were subject to
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differential treatment, and refusing to compare the treatment of entities that were not

similarly situated.

the Court's focus in Exxon was on the discriminatory effect between
in-state and out-of-state dealers, not on discrimination between out-
of-state producers and in-state dealers. Exxon, 437 U.S. at 125-26.
Hence, in analyzing whether [a statute] is discriminatory under the
dormant Commerce Clause we examine its effect on similarly
situated business entities.

Ford Motor Company at 501. Treating the mafter as having been settled by Exxon,

Ford Motor Company found that producers who would compete in the retail market and

retail dealers who are not producers are not "similarly situated" (at least for purposes of

a challenge to a state law that prohibited the producers are competing in a state's retail

market).

Thus it appears to be established law that, generally, producers who would

compete in a retail market are not "similarly situated" with the retail dealers in that

market who are not producers, at least for purposes of a dormant Commerce Clause

challenge to a law that prohibits the producers from competing in the retail market.

While the courts that established this law did not explain it, it would appear that it is best

explained by the sort of judicial restraint exercised in Tracy.

The type of judicial restraint employed in Tracy, when applied to the vertical

integration cases under consideration, results in a determination that producers and

non-producers are not similarly situated for purposes of a dormant Commerce Clause

analysis of a state or local law prohibiting producers from participating in the retail

market. Producers and retail dealers prospectively compete in the retail market that

would exist if producers were not excluded by law from the retail market. They do not

actually compete in the actual retail market since the producers are excluded from that
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market by law. Accordingly, there is an issue, as in Tracy, regarding which market

should be given controlling significance. A possible consequence of failing to accord

controlling significance to the market from which producers have been excluded by

state or local law, is the very evil that the dormant Commerce Clause is meant to avoid:

the reduction of competition in the marketplace. Courts are likely to believe themselves

incapable of judging the likely extent of the monopolization of markets that might occur if

they give controlling significance to the unregulated market and as a consequence

strike down the local or state law. Thus, the judicial restraint advised by Tracy would

argue against a finding that producers and retail dealers are similarly situated for

purposes of a dormant Commerce Clause challenge to a state or local law prohibiting

producers of a product from participating in the retail market for that product.

Review of United Haulers, Tracy, Lenscrafters, Exxon, Amerada Hess, Ford

Motor Company, and Brown and Williamson has revealed the appropriate method for

determining whether certain entities are "similarly situated" for Commerce Clause

purposes.

First, the court should consider whether the entities provide the same products.

In determining whether the products are the same, the court considers not only whether

they are physically different, but also whether they are provided by one entity subject to

regulatory protections while being provided by the other entity without the same

regulatory protection.

If the products are the same, then they are competing entities, and they are

"similarly situated" unless the facts of the case eliminate the generally appropriate

suspicion that any different treatment of those entities by state or local law, which
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benefits in state economic interests and burdens out-of-state economic interests, was

motivated by economic protectionism.

If the products are different, then the court should ask whether they compete in

all the same markets and market segments, whether they do not compete in any of the

same markets and market segments, or whether they compete in some markets or

markets segments but not in other markets and market segments.

If they do not compete in any of the same markets, then they are not similarly

situated.

If they compete in all of the same markets and market segments, then they are

"similarly situated" unless the facts of the case eliminate the generally appropriate

suspicion that any different treatment of those entities by state or local law, which

benefits in state economic interests and burdens out-of-state economic interests, was

motivated by economic protectionism.

If they compete in some markets and market segments, but not in other markets

and market segments, then the court should ask whether controlling significance should

be given to a market (or market segment) in which they compete, or to a market (or

market segment) in which they do not compete. Generally, controlling significance

should be accorded to markets and market segments in which they compete. However,

if state or local legislation acts to protect a market or market segment in which they do

not compete, that market or market segment can be given controlling significance if the

facts of the case are sufficient to eliminate the usual suspicion that state and local law,

which benefits in-state economic interests and burdens out-of-state economic interests,

is motivated by economic protectionism.
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In certain cases, the court should exercise judicial restraint and accord controlling

significance to the market or market segment protected by the state or local legislation.

Those would be cases that involve economic predictions if both (1) they involve

"elaborate analysis of real-world economic effects", "that are virtually impossible for a

court", and that "even expert economists" might find difficult, and (2), at the same time,

extraordinarily grave consequences might result if the court invalidates the state or local

law based upon an incorrect prediction.

If controlling significance is accorded to markets or market segments in which the

entities do not compete with each other, then those entities are not similarly situated.

If controlling significance is accorded to markets or market segments in which the

entities compete with each other, then those entities are similarly situated, unless the

facts of the case eliminate the generally appropriate suspicion that any different

treatment of those entities by state or local law, which benefits in state economic

interests and burdens out-of-state economic interests, was motivated by economic

protectionism.

x
The Cable Television Industry and the Direct Broadcast Satellite Television

Industry are "Similarly Situated" for Purposes of this Case

1) The Cable Television Industry and the Direct Broadcast Satellite Television
Industry Provide slightly different Multi-Channel Television Products

As indicated above, the court should begin by considering whether the cable

industry and the satellite industry provide the same products. In determining whether

the products are the same, the court considers not only whether they are physically

different, but also whether they are provided subject to regulatory protections by one

entity while being provided by the other entity without the same regulatory protection.
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The product that is subject to the Ohio's sales and use tax at issue is the multi-

channel video programming provided by the direct broadcast satellite industry. Thus

the issue here is whether multi-channel video programming provided by the direct

broadcast satellite industry is the same product as the multi-channel video programming

provided by the cable television industry. There are differences between the products

such as:

1) A consumer must have a satellite dish located on or near their
property to receive satellite multi-channel video programming. No
such dish is required for cable service.

2) A consumer must have a cable connected to a local cable network
in order to receive cable multi-channel video programming. No
such connection to the local cable network is required for satellite
service.

3) Cable service and satellite service are subject to different federal
regulations that provide protection to consumers.

4) Cable service is typically subject to franchise requirements imposed
by local governments. Some requirements may be designed to
protect consumers. Grant of a franchise enables a cable company
to install its cable system on public rights of way. Satellite
companies are not subject to such franchise requirements since
they have no need to lay cables along public rights of way.

5) Cable and satellite service may be affected differently by
environmental conditions such as the weather.

6) Since the cables provide for communication in both directions, both
to and from the consumer, phone and internet service can currently
be provided over the same cable as cable service. Cable
companies sometimes bundle phone and Internet service together
with their multi-channel video programming service. The satellites
do not currently provide for two-way communication, but the
satellite multi-channel video programming providers sometimes
bundle their service together with phone and Internet services
provided by other companies through agreements with those
companies.

Some people might regard the differences as so significant that they

would not consider the products fungible. Accordingly, reasonable minds can

reach but one conclusion: that there are some differences in the products that
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might affect whether they compete in all of the same markets or market

segments.

The Multi-Channel Video Program Products Provided by the Cable
and Direct Broadcast Satellite Television Industries Compete in
Some Markets but Not in Other Markets.

Since the cable and direct broadcast television industries provide slightly different

products, this Court should ask whether they compete in alI the same markets and

market segments, whether they do not compete in any of the same markets and market

segments, or whether they compete in some markets or markets segments but not in

other markets and market segments.

Since the tax statute at issue imposes a sales and use tax on the multi-channel

video program broadcasting services provided by the direct broadcast satellite television

industry, we are primarily concerned in this case with demand for the multi-channel

video program broadcasting products offered by the cable television and direct

broadcast satellite television industries. The markets for telephone and Internet

services are relevant in this case only to the extent that telephone services and Internet

services are sometimes sold in a package together with multi-channel video program

broadcasting services. There is no suggestion in this case that a purpose for the

differential treatment imposed by the tax statute was to protect the markets for

telephone or Internet services, or any other market other than the markets for multi-

channel video program broadcasting services. Accordingly, the focus here is on the

markets and market segments involving the sale of multi-channel video program

broadcasting services.
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The relevant definition in Black's Law Dictionary defines "market" as "the demand

there is for any particular article." Thus, one determines what markets exist by

determining what demand exists. In this case, the variations in demand for multi-

channel video program broadcasting services must be considered.

At the most general level, there exists demand for multi-channel video program

broadcasting services. Thus, that demand defines an overarching "general" market for

multi-channel video program broadcasting services.

The demand for multi-channel video program broadcasting services can be

differentiated conceptually into three categories: (1) demand specifically and exclusively

for cable multi-channel video program broadcasting services, (2) demand specifically

and exclusively for direct broadcast satellite multi-channel video program broadcasting

services, and (3) demand for multi-channel video program broadcasting services that

does not differentiate between whether those services are provided by the cable or

direct broadcast satellite television industries. Thus, these different categories of

demand would define three markets or market segments which we could call (1) the

"distinct" market (or market segment) for cable multi-channel video program

broadcasting services, (2) the "distinct" market (or market segment) for direct broadcast

satellite multi-channel video program broadcasting services, and (3) the undifferentiated

market (or market segment) for cable and direct satellite broadcasting multi-channel

video program broadcasting services.

Items (1) and (3) combine to form a general market (or market segment) for

cable multi-channel video program broadcasting services. Items (2) and (3) combine to
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form a general market (or market segment) for direct broadcast satellite multi-channel

video program broadcasting services.

Defendant asks this Court to also consider the market (or market segment) for

multi-channel video program broadcasting services bundled together with Internet and

Internet telephone services. The general demand for bundled services defines a

general market for those services. Defendant argues that it provides the whole bundled

product, whereas plaintiffs only provide the multi-channel video program broadcasting

service component of a bundled product. While that may be true, markets are defined

by demand. Thus, whether an industry provides the whole bundle, or only a part of the

bundle is relevant only to the extent that consumer demand can be differentiated on that

basis. The demand for the bundled product can be divided conceptually into three

categories: (1) demand specifically and exclusively for a bundled product provided via a

single provider, (2) demand specifically and exclusively for a bundled product provided

by multiple providers, and (3) demand for a bundled product which does not differentiate

based on whether the product is provided by a single provider or multiple providers.

These differences in demand would define three markets (or market segments) which

we could call (1) the "distinct" market (or market segment) for a bundled product

provided by a single provider, (2) the "distinct" market (or market segment) for a

bundled product provided by multiple providers, and (3) an undifferentiated market (or

market segment) for a bundled product.

Note that items (1) and (3) combine to create a general market (or market

segment) for a bundled product provided by a single provider. Items (2) and (3)
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combine to create a general market (or market segment) for a bundled product provided

by multiple providers.

Defendant also asked this Court to consider the market and/or market segment

for multi-channel video program broadcasting services that are subject to the consumer

protection regulation applicable to the cable industry. However, once again, markets

are defined by demand. Generally there is a demand for multi-channel video program

broadcasting services that defines a broad overarching general market for multi-channel

video program broadcasting services. Once again, that demand is conceptually

distinguishable into three varieties: (1) demand specifically and exclusively for multi-

channel video program broadcasting services that are subject to the consumer

protection regulations applicable to the cable television industry, (2) demand specifically

and exclusively for multi-channel video program broadcasting services that are not

subject to the consumer protection regulations applicable to the cable television

industry, and (3) demand for multi-channel video program broadcasting services that

does not distinguish between the services that are subject to the regulations and the

services that are not. These three kinds of demand would define three markets (or

market segments): (1) a "distinct" market (or market segment) for multi-channel video

program broadcasting services that are subject to the consumer protection regulations

applicable to the cable television industry, (2) a "distinct" market (or market segment) for

multi-channel video program broadcasting services that are not subject to the consumer

protection regulations applicable to the cable television industry, and (3) an

undifferentiated market for multi-channel video program broadcasting services.

89
000112



Note that items (1) and (3) combine to form a general market (or market

segment) for multi-channel video program broadcasting services that are subject to the

consumer protection regulations that apply to the cable television industry. Items (2)

and (3) combine to form a general market (or market segment) for multi-channel video

program broadcasting services that are not subject to the consumer protection

regulations that apply to cable television industry.

Construing the evidence most strongly in favor of defendant, reasonable minds

can reach but one conclusion that the cable television and the direct broadcast satellite

television industries compete in all of the markets (or market segments) identified in this

section of this decision that were not identified as "distinct" markets: (1) the "distinct"

market (or market segment) for cable multi-channel video program broadcasting

services, (2) the "distinct" market (or market segment) for direct broadcast satellite

multi-channel video program broadcasting services, (3) the "distinct" market (or market

segment) for a bundled product provided by a single provider, (4) the "distinct" market

(or market segment) for a bundled product provided by multiple providers, (5) the

"distinct" market (or market segment) for multi-channel video program broadcasting

services that are subject to the consumer protection regulations applicable to the cable

television industry, and (6) the "distinct" market (or market segment) for multi-channel

video program broadcasting services that are not subject to the consumer protection

regulations applicable to the cable television industry. These markets (or market

segments) were called "distinct" because the demand was so specific that it excluded

many available multi-Channel video service products that are available. For either

conceptual reasons, or reasons based on the evidence, it would appear that there is no
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competition between the cable television industry and the direct broadcast satellite

television industry in those markets (or market segments) that have been identified as

"distinct" markets (or market segments). In any event, for purposes of this decision, this

Court will assume the view that favors the defendant, that there is no competition

between the cable television industry and the direct broadcast satellite television

industry in those markets (or market segments) that have been identified as "distinct"

markets (or market segments).

3) Controlling Significance Must Be Accorded to Markets in which the
Cable Television and Direct Broadcast Satellite Television Industries
Compete

Since the cable and direct broadcast satellite television industries compete in

some markets and market segments, but not in other markets and market segments,

the next question that must be asked is whether controlling significance should be given

to the markets and market segments in which they compete, or to the markets and

market segments in which they do not compete.

The methodology was explained above. Generally, controlling significance

should be accorded to the markets and market segments in which the entities compete.

Since the purpose of the dormant Commerce Clause is to protect competition

throughout the national marketplace, that purpose is served only if controlling

significance is given to markets and market segments in which there is competition. In

the current case, all of the "distinct" non-competitive markets (or market segments)

identified above are included within broader markets (or market segments) in which the

two industries do compete, including, at the broadest level, a general overarching

market for multi-channel video program broadcasting services. Thus the purpose of the
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dormant Commerce Clause argues strongly for according controlling significance to the

multi-channel video program broadcasting services markets in which there is

competition between the cable and direct satellite broadcasting television industries.

Thus, competitive markets should generally be accorded controlling significance.

Furthermore, since the commerce clause aims at protecting the entire national

market, its greatest concern is to protect broad competitive markets like the general

overarching market for multi-channel video program broadcasting services.

Both of these considerations argue strongly in favor of according controlling

significance to the general overarching market for multi-channel video program

broadcasting services.

However, if state or local legislation is intended to protect a narrower market or

market segment in which the entities at issue do not compete, that market or market

segment can be given controlling significance, even if the state or local legislation

benefits in-state economic interests and burdens out-of-state economic interests, if and

only if the facts of the case are sufficient to eliminate the usual suspicion that the state

or local legislation is motivated by economic protectionism.

That exception is not applicable in the current case because the tax legislation at

issue here was not primarily intended to protect a market or market segment in which

the cable and satellite television industries do not compete. Rather, the legislation was

intended to protect or enhance the competitive position of the cable television industry

generally in the multi-channel video program broadcasting services markets and market

segments. Defendant states in his Memorandum in Support of his Motion for Summary

Judgment,
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Cable provides services to schools and local government that
[direct broadcast satellite] cannot duplicate. These services relate
to public protection, public education and the ability of local
governments to respond to the interests of their citizens. In
structuring the tax, the legislature considered these important non-
economic interests and acted to protect these interests in the only
way available to the legislature.

Even assuming that the legislature was not also intending to forward economic

interests, the legislature's intention would logically not have been limited to protecting

the relatively minor noncompetitive "distinct" markets in which the cable television

industry participates, but rather, would logically have extended to enhancing the cable

television industry's competitive position throughout the entire overarching multi-channel

video program broadcasting market in Ohio.

Since this is not a case like Tracy and Lenscrafters in which the state or local

legislature was focused on protecting a noncompetitive market, there is no reason why

this Court should accord controlling significance to such noncompetitive markets in

violation of the general principle that controlling significance should generally be

accorded to broad competitive markets. Construing the evidence in favor of Defendant,

reasonable minds can reach but one conclusion that controlling significance should be

accorded to the general overarching market for multi-channel video program

broadcasting services. It is undisputed that the cable television industry and the direct

broadcast satellite television industry compete in the general overarching market for

multi-channel video program broadcasting services.
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4) The Facts of this Case are not such that they Eliminate the Suspicion of
Economic Protectionism that is Typically Appropriate when Legislative
Acts Benefit In-State Economic Interests and Burden Out-Of-State
Economic Interests. Consequently, this Court Must Conclude that the
Cable and Direct Broadcast Satellite Television Industries are "Similarly
Situated"

Since controlling significance has been accorded to markets or market segments

in which the cable and direct broadcast satellite television industries compete with each

other, the next question is whether the facts of the case eliminate the generally

appropriate suspicion that any different treatment of those entities by state or local law,

which benefits in state economic interests and burdens out-of-state economic interests,

was motivated by economic protectionism. If Plaintiffs can show that the facts of this

case are not adequate to eliminate that suspicion, then, for reasons elaborated above,

this Court must find that the cable television and direct broadcast satellite television

industries are "similarly situated."

One very important factor in determining whether cable television and direct

broadcast satellite television are "similarly situated" are the acts and policies of

Congress relating to those two industries. In both Tracy and United Haulers, the United

States Supreme Court looked to Congressional policy and actions to determine whether

the entities at issue were "simiiariy situated." That makes sense given that (1) the

Commerce Clause explicitly allocates to Congress the authority to regulate interstate

commerce and (2) Congress provides a model for what a reasonable legislature, not

motivated by economic protectionism, would do when balancing the need to promote

competition in interstate commerce against other concerns, especially the sort of

concerns that are shared by all or most states and localities, such as the need for local

emergency warning systems and protection of the sort of benefits that are typically
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obtained through local cable franchise agreements across the country. When a state

statute imposes differential tax treatment that thwarts clear Congressional policy in favor

of competition by striking a balance which prefers such local benefits over promoting the

competition which Congress favors, then that state or local statute creates even greater

suspicion than usual that the state legislature was motivated by economic

protectionism.

Section 3 of the Cable Television Consumer Protection Act of 1991 states,

... it is the policy of Congress in this legislation to:
. . ^

(2) rely on the marketplace, to the maximum extent;
^ . .

(4) regulate cable system rates where an effective competition does not exist;
(5) ensure that consumers and programmers are not harmed by undue

market power of cable operators.

Congress was aware of the fact that the cable television industry had "undue market

power." Consequently, it recognized the need to regulate cable system rates "where an

effective competition does not exist." Nevertheless, Congress believed it is best to rely

on competition in the marketplace "to the maximum extent." Thus, the policy of

Congress is to promote competition so that regulation can be reduced.

Congress enacted 47 USC 548, effective December of 1992. Section 548(a)

reiterates Congress' intent "to promote the public interest, convenience, and necessity

by increasing competition and diversity in the multi-channel video programming

market..."

In furtherance of that policy Congress amended 47 U.S.C. 303 in 1996 to give

the FCC "exclusive jurisdiction to regulate the provision of direct-to-home satellite

services." Apparently, Congress had concluded that state and local regulation of direct

i
95

000118



broadcast satellite television services was interfering with direct broadcasting satellite

television industry's competition with cable television.

Congress reiterated its policy of promoting competition between cable and

satellite television services in the "Joint Explanatory Statement of the Committee of

Conference" to the Intellectual Property and Communications Omnibus Reform Act of

1999.

The Conference Committee believes that promotion of competition
in the marketplace for delivery of multichannel video programming
is an effective policy to reduce costs to consumers. To that end, it
is important that the satellite industry be afforded a statutory
scheme for licensing television broadcast programming similar to
that of the cable industry.

A Government accounting office report issued 3-25-2004 says,

Competition to cable operators has emerged erratically.
Companies emerged in some areas to challenge cable operators,
only to halt expansion or discontinue service altogether.
Conversely, competition from direct broadcast satellite (DBS)
operators has emerged and grown rapidly in recent years.
Nevertheless, cable rates continue to increase at a faster pace than
the general rate of inflation.

Competition from DBS operators has induced cable operators to
lower cable rates slightly, and DBS provision of local broadcast
stations has induced cable operators to improve the quality of their
service.

(GAO-04-262T, p. 1-2). The FCC reported in 2005 that,

Americans are voracious consumers of media services, spending
close to 30% of their day engaged in some activity involving media,
with television viewing the dominant media activity.

Competition in the delivery of video programming services has
provided consumers with increased choice, better picture quality,
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and greater technological innovation. In particular, the effect of
DBS competition has resulted in the addition of networks to cable
operators' channel lineups, although it has only lowered cable rates
slightly.

(FCC 06-11, p. 3-4).

In conclusion, Congress is clearly pursuing a policy favoring the promotion of

competition between the cable television and direct broadcasting satellite television

industries, and the pursuit of that policy has resulted in the improvement of cable

television service while causing some reduction in cost of cable television services.

Judicial restraint should argue against any court deciding that it is in a better

position than Congress, which has been constitutionally assigned the role of regulating

interstate commerce, to determine the wisdom of its policy favoring the promotion of

competition between the cable television and direct broadcast satellite television

industries.

When state or local legislation benefits in-state economic interests and burdens

out-of-state economic interests, and also thwarts clear Congressional policy in favor of

such competition, then courts should be even more suspicious than usual that the

action was motivated by economic protectionism. One can assume that, when

Congress undertook the policy of promoting competition, Congress was well aware of

any typical superior public benefits that the cable television industry might provide over

direct broadcast satellite television, such as ability to participate in local early warning

systems and any special local benefits that might typically be secured by local franchise

agreements. Congress would have been aware that the promotion of competition from

the direct broadcast satellite television industry would result in more households

receiving their multi-channel video programming from satellite providers and fewer
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households receiving their multi-channel video programming from cable providers with

the results that (1) fewer households would be linked to local early warning systems and

(2) cable providers, who are likely to be able to secure fewer customers in a local area,

would be less motivated to agree to the same level of local benefits in local franchise

agreements or might not seek out those agreements at all. Congress knew that and

nevertheless opted in favor of promoting competition. Consequently, courts should look

with skepticism upon arguments, like those proposed here, that state government needs

to give preferential tax treatment, and thus a competitive advantage, to the cable

industry in order to protect local early warning systems and the various local benefits

derived in local cable franchise agreements.

Of course, the defendant has previously argued in this case that the statute at

issue does not give preferential tax treatment to the cable industry, but merely levels the

playing field. This Court previously explained why the argument is not persuasive.

The argument that the sales and use taxes at issue merely "level
the playing field" since cable providers generally must pay franchise
fees is unpersuasive. Franchise fees are the means by which
cable providers purchase access to public rights-of-way. Since
satellite providers have no need to access the public rights-of-way,
their ability to avoid franchise fees is a special efficiency associated
with their method of transmitting television signals. Consequently,
the imposition of sales and use taxes in order to negate that special
efficiency does not "level the playing field", but rather works like a
golf handicap, depriving the better player of the benefit of his
superior competitive characteristics. Under the ordinary meaning of
the "level playing field" metaphor, a'9evel playing field" is one that
allows the contest to be determined by the competitive
characteristics of the players themselves, rather than by the tilt of
the field. The right of equal access to markets5 entails that it is
improper to tax a market participant merely for the purpose of
depriving that market participant of the benefit of its own special
competitive characteristics. Such a tax levied against a market

I
6 Granholm at 1896.
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participant in order to deprive that participant of the benefit of a
superior competitive characteristic does not "level the playing field",
but tilts the playing field in favor of the participant that lacks the
superior competitive characteristic. Since the sales and use taxes
at issue in this case deprive satellite service providers of the benefit
of a superior competitive characteristic that they possess (the
satellite provider's lack of need to pay for access to public rights-of-
way), those taxes do not "level the playing field", but rather tilt the
field in favor of the cable service providers.

In any event, the law has already defined the type of tax that
is permitted for the purpose of "leveling the playing field" between
in-state and out-of-state economic interests when another tax has
allegedly tilted the playing field. An otherwise discriminatory tax is
permitted for purposes of leveling the playing field only if it qualifies
as a "compensatory tax." The sales and use taxes at issue in this
case do not qualify as compensatory taxes.

As stated by the Supreme Court in Fulton Corp. v. Faulkner
(1996), 516 U.S. 325, 338-339,

[T]he third prong of compensatory tax analysis ...
requires the compensating taxes to fall on
substantially equivalent events. Although we found
such equivalence in the sales/use tax combination at
issue in Silas Mason, our more recent cases have
shown extreme reluctance to recognize new
compensatory categories. In Oregon Waste, we even
pointed out that "use taxes on products purchased out
of state are the only taxes we have upheld in recent
memory under the compensatory tax doctrine." 511
U.S. at 105. On the other hand, we have rejected
equivalence arguments for pairing taxes upon the
earning of income and the disposing of waste, ibid.,
the severance of natural resources from the soil and
the use of resources imported from other States,
Maryland v. Louisiana, 451 U.S. at 759, and the
manufacturing and. wholesaling of tangible goods,
Tyler Pipe Industries, Inc. v. Washington State Dept.
of Revenue, 483 U.S. 232, 244, 107 S. Ct. 2810, 97
L. Ed. 2d 199 (1987); Armco Inc. v. Hardesty, 467
U.S. at 642. In each case, we held that the paired
activities were not "sufficiently similar in substance to
serve as mutually exclusive proxies for each other."
Oregon Waste, supra, at 103 (internal quotation
marks and citation omitted).
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The sale or use of satellite broadcast services is clearly not
sufficiently similar in substance to the use of public rights-of-way by
cable operators. The sales and use taxes cannot serve as proxies
for franchise fees since the franchise fees that cable operators pay
are, at least in part, charged for the purpose of compensating the
public for the private commercial use of public rights-of-way. Some
courts have described the franchise fees as being like rent. The
sales and use taxes at issue do not function like rent since it is
undisputed that satellite providers have no need to use public
rights-of-way. Summary judgment is granted to Plaintiffs to the
extent that this Court finds that the sales and use taxes at issue do
not function as "compensatory taxes" relative to the franchise fees
paid by cable providers, and furthermore, they do not "level the
playing field" (in the relevant sense that would negate the charge of
discrimination), but rather, they tilt the playing field in favor of the
cable operators, thereby favoring in-state economic interests and
burdening out-of-state economic interests. Reasonable minds,
construing the evidence in Defendant's favor, could reach but one
conclusion on those issues.

Both industries pay fees that are a prerequisite to their use of public resources.

Congress has imposed various fees (and processes for determining fees by the FCC or

by competitive bidding) that are a precondition for (1) using a geosynchronous orbital

position permitted to the United States by treaty, (2) launching through U.S. air space,

and (3) using a specific frequency in the electromagnetic spectrum. 47 USCS 158, 159,

and 3090). Congress has permitted local governments insofar as they qualify as

"franchising authorities" to charge cable operators a franchise fee of not more than 5

percent of gross revenues as a condition for awarding a franchise allowing a cable

operator to construct a cable system over public rights-of-ways and through easements.

47 USCS 542 and 541. The exact amount is to be determined by the franchising

authority so long as it does not exceed 5 percent. Thus, Congress has determined that

the price that would be determined by a "franchising Authority" is a fair price for the use
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of public rights-of-way so long as that price does not exceed 5 percent of gross

revenues.

Since Congress and the FCC are not subject to the same temptation to engage

in economic protectionism in favor of the in-state economic interests of a particular

state, and since the power to regulate interstate Commerce has been given to Congress

by the U.S. Constitution (and since the FCC and the "franchising authorities" receive

their authority from Congress), their determination as what to constitutes a fair price for

use of public resources must be given deference. Consequently, their determination as

to the appropriate charges for public resources defines what counts as "a level playing

field." Consequently, when a state imposes a tax scheme that taxes direct broadcast

satellite services at a higher rate than cable television services, it cannot reasonably be

argued that the tax scheme is "evenhanded" and "levels the playing field."

The differential taxes imposed in this case do not level the playing field by

removing an unfair advantage given to the direct broadcast satellite industry, but rather,

it tilts the playing field in favor of cable television service providers by eliminating the

inherent competitive advantage possessed by the direct broadcast satellite services

insofar as they do not require access to public rights-of-way and easements.

Defendant suggests that the tax in this case was endorsed by the "preemption of

local taxation" provision or 47 USCS 152, which says,

This section shall not be construed to prevent taxation of a provider
of direct-to-home satellite service by a State or to prevent a local
taxing jurisdiction from receiving revenue derived from a tax or fee
imposed and collected by a State.

While this provision does permit a State to impose a tax on the direct broadcasting

satellite industry, it does not provide that a state can fail to be evenhanded with its
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taxation of the cable and satellite television industries.6 Given Congress' clear policy of

promoting competition between the two industries in order to overcome the excessive

monopoly power of the cable industry, it is unlikely that Congress intended that the

above provision would be construed to permit states to give preferential tax treatment to

the cable industry.

The fact that the taxes at issue (1) are not "evenhanded" but do tilt the playing

field in favor of the cable industry by negating the fair balance of costs for public

resources established by Congress, and, in the process, (2) controverts the clear policy

of Congress to promote competition between the two industries in order to reduce the

excessive market power of the cable industry, argues for an increased suspicion that

the state was motivated by economic protectionism when it imposed the unequal sales

and use taxes at issue in this case.

Another factor that can affect the degree of suspicion that differential tax

treatment was motivated by economic protectionism is whether the state or local

government's differential treatment of the competing entities falls within the scope of

6 The Supreme Court encountered a similar situation in Wyoming v. Oklahoma (1992), 502 U.S. 437, 457-
458. The state of Oklahoma argued that the Federal Power Act reserves to the States the regulation of
local retail electric rates. The Supreme Court rejected the suggestion that reserving a power to the states
amounts to permitting them to use that power to disoriminate against interstate commerce.

Even if the Act is accepted as part of the State's rate-regulating authority, we
cannot accept the submission that it is exempt from scrutiny under the
Commerce Clause. Congress must manifest Its unambiguous intent before a
federal statute will be read to permit or to approve such a violation of the
Commerce Clause as Oklahoma here seeks to justify.

!d. at 458. See also, Maine v. Taylor (1986), 477 U.S. 131, 138-139. (While "Congress may authorize
the States to engage in regulation that the Commerce Clause would otherwise forbid", "because of the
important role the Commerce Clause plays in protecting the free flow of interstate trade, this Court has
exempted state statutes from the implied limitations of the Clause only when the congressional direction
to do so has been 'unmistakably clear."')

There is no "unmistakably clear" congressional direction in this case that would permit taxation
that is not evenhanded.
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their traditional police powers "to legislate as to the protection of the lives, limbs, health,

comfort, and quiet of all persons." A related factor is whether the favored entity is

vested with a special responsibility for protecting health, safety, or welfare that is not

shared by the disfavored entity. These factors are closely linked in this case. The

argument that the differential tax treatment in this case is justified by purposes that fall

within the proper police powers of the state such as the protection of health, safety, and

welfare, is premised upon the assertions that (1) the cable television industry has

certain special responsibilities relating to the protection and promotion of health, safety,

and welfare which are not shared by the direct broadcast satellite industry, that (2)

differential tax treatment favoring the cable television industry over the direct broadcast

satellite industry will make the cable television industry competitively stronger with the

result that it will serve more Ohio households. If the cable television industry is enabled

to serve more Ohio households, it will be better able to fulfill the health, safety, and

welfare purposes that caused the state, local, and federal government entities to assign

the special responsibilities to the cable television Industry.

In fact, both the cable and the satellite industries are vested with such special

responsibilities. Thus, the issue is whether there is some significant difference that

would adequately explain the differential tax treatment in this case so as to eliminate the

suspicion that the state was motivated by economic protectionism. The special

responsibilities that have been discussed by the parties include responsibilities to (1)

participate in emergency warning systems, (2) disseminate local information, and cover

local events, culture, and provide local programming, (3) provide universally available

service, (4) protect privacy, (5) satisfy certain customer service requirements, and
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(6) provide certain free services to educational and other public institutions pursuant to

some franchise agreements.

With regard to participation in emergency warning systems, the cable industry is

required to participate in both local and national emergency warning systems, while the

direct broadcasting satellite industry is required to participate in the national emergency

warning system and to pass through any local emergency messages carried on local

broadcast channels that it broadcasts. Otherwise, its participation in local warning

systems is voluntary.

This difference in regulatory treatment is due to the current technological

capabilities of the two industries. Congress would have been aware of these varying

technological capabilities when it instituted a policy of favoring competition between the

cable and satellite industries to reduce the cable industry's monopoly power. Congress

would have been aware that promoting such competition would mean that across the

country fewer homes would be served by the cable television industry with its capability

of more fully participating in local emergency warning systems. Congress determined

that the befter policy was to promote competition rather than promote more effective

local emergency warning systems. This was the determination of the legislative body

that is empowered by the Commerce Clause to regulate interstate commerce because it

is not subject to the same temptation to engage in economic protectionism. When a

state legislature determines otherwise, its disagreement with Congress increases the

suspicion that its action is motivated by economic protectionism. Thus, even though

promoting. more effective local emergency warning systems would promote health and
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safety, that fact does not, in this case, eliminate the suspicion that the differential tax

treatment was motivated by economic protectionism.

It is noteworthy that had the General Assembly's intent been to increase the

effectiveness of local emergency warning systems while, nevertheless, attempting to

give some respect to Congress' policy of promoting competition by the direct broadcast

satellite television industry in order to reduce the monopoly power of the cable television

industry, then the General Assembly could have made the difference in tax treatment

turn on whether the operator of a multi-channel video programming service participated,

to some specified degree, in local emergency warning systems. The failure to make the

distinction along those lines increases the suspicion that the differential tax treatment

was motivated by economic protectionism.

The parties disagree about the extent to which the other special responsibilities

imposed by law on the cable television industry differ from the special responsibilities

imposed upon the direct broadcast satellite television industry. None of those other

responsibilities pertain, in any obvious and direct way, to the specific police power

purposes of protecting health and safety. The U.S. Supreme Court has indicated that it

"has been most reluctant to invalidate under the Commerce Clause 'state legislation in

the field of safety where the propriety of local regulation has long been recognized."'

Raymond Motor Transp., Inc. v. Rice (1978), 434 U.S. 429, 443-444. Thus the

remaining differences in the special responsibilities assigned to the two industries, none

of which pertain to health and safety, are less likely to eliminate the suspicion that the

differential tax treatment was motivated by economic protectionism.
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In any event, Congress would have been aware of the differences in special

responsibilities assigned by law to the two industries when Congress instituted the

policy of favoring competition between the cable and satellite industries in order to

reduce the cable industry's monopoly power. Congress would have been aware that

promoting such competition would mean that, across the country fewer homes would be

served by the cable television industry, with the result that the benefits flowing from any

greater special responsibilities imposed by law on the cable television industry would be

reduced. Congress determined that the better policy was to promote competition even

if it entailed reducing the benefits that would flow from the allegedly greater special

responsibilities assigned by law to the cable television industry. This was the

determination of the legislative body that is empowered by the Commerce Clause to

regulate interstate commerce because it is not subject to the same temptation to

engage in economic protectionism on behalf of any one particular state or locality.

When a state legislature determines otherwise, its disagreement with Congress

increases the suspicion that its action is motivated by economic protectionism.

It has been suggested that one possible reason for the differential tax treatment

in this case was to ensure the continued provision of free services to educational and

other public institutions that are required conditions of some cable franchises. That

would not be an appropriate reason for the differential tax treatment. In C & a Carbone

v. Town of Clarkstown (1994), 511 U.S. 383, 386, the US Supreme Court rejected the

notion that the financing of public facilities is an appropriate reason for differential

treatment of in-state and out-of-state economic interests.

We consider a so-called flow control ordinance, which requires all
solid waste to be processed at a designated transfer station before
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leaving the municipality. The avowed purpose of the ordinance is to
retain the processing fees charged at the transfer station to
amortize the cost of the facility. Because it attains this goal by
depriving competitors, including out-of-state firms, of access to a
local market, we hold that the flow control ordinance violates the
Commerce Clause.

Since facilitating the public acquisition of facilities and services is not an appropriate

reason for differential treatment of in-state and out-of-state economic interests, the fact

that the statute at issue tends to facilitate the free acquisition of certain facilities and

services for educational and other public institutions does not serve to reduce the

suspicion that the differential tax treatment in this case was motivated by economic

protectionism.

Another factor to be considered in determining whether the suspicion of

economic protectionism has been eliminated is whether the favored entity has typically

and/or traditionally been allowed a similar degree of monopoly control over the function

at issue. The emergence of the direct broadcast satellite television industry is a

relatively new phenomenon. Since at least 1991, Congress has promoted a policy of

maximizing competition in the multi-channel video programming market as opposed to

allowing the market to be monopolized by cable operators.7 This Court finds that, in

view of Congress' policy of promoting competition between the two industries,

consideration of any "typical" or "traditional" favoritism given to the cable television

' Section 3 of the Cable Television Consumer Protection Act of 1991 states,

... It is the policy of Congress in this legislation to:
F F F

(2) rely on the marketplace, to the maximum extent;
F R F

(4) regulate cable system rates where an effective competition does not exist;
(5) ensure that consumers and programmers are not harmed by undue market power of

cable operators.
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industry over the direct broadcast satellite industry does not eliminate the suspicion that

the differential tax treatment in this case was motivated by economic protectionism.

The final factor to be considered in determining whether the suspicion of

economic protectionism has been eliminated is whether the most palpable harm

imposed by the law "'is likely to fall upon the very people who voted for the laws rather

than upon 'interests outside the state'." United Haulers, Supra. Here, "palpable"

means, "easily perceptible by the mind." (Merriam-Webster's Ontine Dictionary). The

most easily perceptible harm in this case is the harm to those who purchase direct

broadcast satellite television services and have to pay the sales or use taxes. That is a

minority of voters in Ohio. Most voters know that they could avoid that harm merely by

opting for cable television services. The other harms which are not as easily

perceptible would be the loss of customers to the direct broadcast satellite television

industry, the loss of jobs in that industry primarily outside of Ohio, and reduced

competition to the cable television industry resulting in higher rates and lower quality of

services. The first two kinds of harm to not fall upon Ohio voters and the extent of the

latter harm would be difficult for the typical Ohio voter to predict. Accordingly,

consideration of this factor does not reduce the suspicion that the differential tax

treatment in this case was motivated by economic protectionism.

After considering the relevant factors, this Court concludes that, construing the

evidence most strongly in favor of Defendant, reasonable minds can reach but one

conclusion that consideration of the relevant factors does not eliminate the suspicion

that the differential tax treatment in this case, that benefits in-state economic interests,

and burdens out-of-state economic interests, was motivated by economic protectionism.
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Reasonable minds can reach but one conclusion that, since the differences between the

cable television industry and direct broadcast satellite television industry and any

differences in their situations are not adequate to eliminate the suspicion that the

differential tax treatment in this case was motivated by economic protectionism, this

Court finds that the two industries are "similarly situated" for purposes of application of

the dormant Commerce Clause to this case.

Xl
Directv, Inc. v. Treesh (6 th Cir., 2007), 487 F.3d 471, does not Require

a Different Result.

In part VIII of this decision, this Court considered a particular paragraph from

Directv, Inc. v. Treesh (6th Cir., 2007), 487 F.3d 471, and determined that the paragraph

does not control the result in this case because it was unpersuasive dicta. This Court

now considers whether the portions of Treesh that were case dispositive are applicable

to the current case. This Court finds that Treesh is distinguishable from the current

case, and that the new law created in that case is not applicable to the facts of the

current case since the current case does not involve a tax and subsidy scheme and also

since the current case does not involve "mulcting" by local governments.

In Treesh, the Sixth Circuit considered two amendments to Kentucky statutory

law. One amendment imposed the same excise tax on both the cable television

industry and the direct broadcast satellite television industry. The other prohibited local

governments from levying any franchise fee or tax on a multi-channel video

programming service and provided for a tax credit to any cable operator who paid any

franchise fee or tax. Directv and EchoStar filed suit alleging a violation of the dormant

Commerce Clause. They argued that, since only cable companies must obtain
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franchises and pay franchise fees, the Kentucky statutory scheme amounted to a

discriminatory "tax and subsidy approach."

The Court determined that, considered individually, neither the tax nor the

subsidy in that case violates the Commerce Clause.

Unlike the current case, the tax rate imposed on both industries was the same.

Consequently, the Court's determination in Treesh that such a tax, by itself, would not

violate the Commerce Clause, has no relevance to the current case.

Unlike the current case, the Kentucky statutory scheme prohibited the imposition

of franchise fees by local franchising authorities and provided for a credit whenever a

cable operator paid such a fee. Since cable operators were being allowed to use public

rights-of-way without charge, the Court recognized this as a subsidy. Without direct

authority for the proposition, the Court said, "The provision of access to the state

infrastructure free of charge is an acceptable option that the state may exercise.ie The

e From the fact that "not every road is a toll road" the Court concluded that, "States and local government
are under no mandate to charge for the use of local rights-of-way." Of course, it does not follow from the
fact that there is no general mandate to charge for all uses of local rights-of-ways, that there is no legal
requirement to charge for certain kinds of commercial uses if failure to do so would constitute economic
protectionism. The Court felt that providing free access to public rights-of-way for purposes of laying a
cable system is analogous to allowing truckers to drive their trucks over public rights-of-way without
charge. The Supreme Court will have to decide whether the analogy is persuasive. While it is both
typical and traditional throughout all 50 states to allow many sorts of vehicles to drive over public rights-
of-way without charge, is it also typical and traditional across all 50 states to allow the installation of
privately operated cable systems or other privately operated utility systems along public rights-of-way
without charge? Might not a state that starts allowing cable operators free access to its public rights-of-
way for purposes of Installing a cable system create more susplcion that its action is motivated by
economic protectionism than a state that decided to treat trucks like other vehicles and allow truckers to
drive their trucks over public rights-of-way without charge?

Congress, the body empowered by the Commerce Clause to regulate interstate commerce, gave
the power to impose franchise fees to "franchising authorities." Would a state's attempt to create a
subsidy by removing that authority raise some suspiclon that it has economic protectionist motives if the
result of the action is to benefit in-state economic Interests and burden out-of-state economic interests?

Treesh, relied upon West Lynn Creamery, 512 U.S. at 199, n. 15, for the proposition that even
direct monetary subsidies to in-state companies will often not violate the Commerce Clause. However, in
a later case, the Supreme Court said, "We have 'never squarely confronted the constitutionality of
subsidies,"' Camps Newfound/Owatonna v. Town of Narrison, 520 U.S. 564, 588-589 (U.S. 1997).

110

000133



Court concluded that the subsidy of cable operators created by prohibiting franchise

fees does not violate the Commerce Clause.

The current case is distinguishable because it involves differential tax treatment

rather than a subsidy created by prohibiting the imposition of franchise fees. In Camps

Newfound/Owatonna v. Town of Harrison (1997), 520 U.S. 564, 588-589, the Supreme

Court rejected the notion that differential tax treatment should be construed as the

equivalent of a subsidy.

... the Town submits that its tax exemption scheme is ... a
legitimate discriminatory subsidy of only those charities that choose
to focus their activities on local concerns.... We find these
arguments unpersuasive. Although tax exemptions and subsidies
serve similar ends, they differ in important and relevant respects,
and our cases have recognized these distinctions.

The Town argues that its discriminatory tax exemption is, in
economic reality, no different from a discriminatory subsidy of those
charities that cater principally to local needs. Noting our statement
in West Lynn Creamery that "[a] pure subsidy funded out of general
revenue ordinarily imposes no burden on interstate commerce, but
merely assists local business," 512 U.S. at 199, the Town submits
that since a discriminatory subsidy may be permissible, a
discriminatory exemption must be too. We have "never squarely
confronted the constitutionality of subsidies," id., at 199, n.15, and
we need not address these questions today. Assuming, arguendo,
that the Town is correct that a direct subsidy benefitting only those
nonprofits serving principally Maine residents would be permissible,
our cases do not sanction a tax exemption serving similar ends.

Since differential tax treatment is not regarded as the equivalent of a subsidy for

purposes of the Commerce Clause, and since the current case involves differential tax

treatment rather than a preferential subsidy, the Court's determination in Treesh that the
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subsidy resulting from the Kentucky prohibition of franchise fees, does not, by itself,

violate the Commerce Clause, has no relevance to the current case.

Treesh recognized that, pursuant to West Lynn Creamery v. Healy, 512 U.S.

186, "a tax and a subsidy, each of which would be constitutional standing alone, might

together be unconstitutional." Treesh noted that the tax and subsidy scheme in West

Lynn Creamery had been found unconstitutional because of its similarity to a

"paradigmatic example" of a law that violates the dormant Commerce Clause: a

protective tariff. Treesh held, "we must be cautious about applying the dormant

Commerce Clause in cases that do not present the equivalent of a protective tariff,"

(emphasis added) in order to avoid limiting the states' "right to experiment with different

incentives to business." Treesh found that Kentucky tax and subsidy scheme favoring

the cable television industry was not the equivalent of a protective tariff, and as a result,

found that it did not violate the dormant Commerce Clause.

In fact, West Lynn Creamery did not require complete "equivalence", but was

decided upon the basis of a very specific similarity between protective tariffs and the tax

and subsidy scheme in that case.

The paradigmatic example of a law discriminating against interstate
commerce is the protective tariff or customs duty, which taxes
goods imported from other States, but does not tax similar products
produced in State. A tariff is an attractive measure because it
simultaneously raises revenue and benefits local producers by
burdening their out-of-state competitors. Nevertheless, it violates
the principle of the unitary national market by handicapping out-of-
state competitors, thus artificially encouraging in-state production
even when the same goods could be produced at lower cost in
other States.

Because of their distorting effects on the geography of production,
tariffs have long been recognized as violative of the Commerce
Clause.
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W. Lynn Creamery v. Healy (1994), 512 U.S. 186, 193. Having determined that the key

feature of a protective tariff that makes it unconstitutional is its "distorting effects on the

geography of production", the Supreme Court proceeded to discuss whether the tax and

subsidy scheme at issue in that case had "distorting effects on the geography of

production." Determining that it did, the Supreme Court found that tax and subsidy

scheme to be unconstitutional.

The Massachusetts pricing order ... will almost certainly "cause
local goods to constitute a larger share, and goods with an out-of-
state source to constitute a smaller share, of the total sales in the
market." Exxon Corp. v. Governor of Maryland, 437 U.S. 117, 126,
n. 16, 57 L. Ed. 2d 91, 98 S. Ct. 2207 (1978).... This effect renders
the program unconstitutional, because it, like a tariff, "neutraliz[es]
advantages belonging to the place of origin." Baldwin, 294 U.S. at
527.

W. Lynn Creamery v. Healy (1994), 512 U.S. 186, 196.

The Supreme Court never required in West Lynn Creamery that a court find a tax

and subsidy scheme to be fully "equivalent" to a protective tariff before finding that the

tax and subsidy scheme is unconstitutional. Rather, West Lynn Creamery merely

focused on whether the tax and subsidy scheme has a specific similarity to a protective

tariff: specifically, does the tax and subsidy scheme have "distorting effects on the

geography of production?" West Lynn Creamery falls squarely within established

dormant Commerce Clause jurisprudence insofar as the comparison between protective

tariffs and the tax and subsidy scheme in that case was used for the purpose of

identifying the protectionist nature of that tax and subsidy scheme. There was no

suggestion that a tax and subsidy scheme need share with a protective tariff any feature

other than being protectionist in order to be unconstitutional. To the extent that Treesh
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performs a more far-reaching comparison of the challenged law and protective tariffs to

determine whether they do or do not have shared features above and beyond their

protectionist effects of "distorting the geography of production" and other economic

activity, it appears to be creating new law. Treesh certainly does not cite any precedent

for the proposition, "we must be cautious about applying the dormant Commerce Clause

in cases that do not present the equivalent of a protective tariff." (Emphasis added).

This Court has used Lexis to search for any other federal case in the last 60 years that

employs a method of asking whether a challenged law is the equivalent of a protective

tariff. So far as this Court can determine, there are none. Thus, the holding in Treesh

that "we must be cautious about applying the dormant Commerce Clause in cases that

do not present the equivalent of a protective tarifP' is new law. (Emphasis added).

Since the current case does not involve subsidies, this Court must decide

whether the method from Treesh applies when subsidies are not involved. As stated by

Chief Justice Marshall,

It is a maxim not to be disregarded, that general expressions, in
every opinion, are to be taken in connection with the case in which
those expressions are used. If they go beyond the case, they may
be respected, but ought not to control the judgment in a subsequent
suit when the very point is presented for decision.

Cohens v. Virginia (1821), 19 U.S. 264, 399-400.

At a minimum, it does not appear appropriate to regard Treesh as being

applicable to cases that do not involve subsidies. Arguably, it should only apply to

subsidy or tax-and-subsidy cases that do not involve "mulcting" by local governments.

The lack of case law regarding the appropriate treatment of subsidies under the

dormant commerce clause is the probable reason why the Court felt it necessary to
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establish a new principle in order to decide the case. Thus there is no need to expand

the coverage of the new principle to cases like the current case that involved differential

taxation since there is no comparable lack of case law regarding the proper analysis of

differential taxation. Furthermore, the new principle enunciated in Treesh appears to be

inconsistent with the law that has been established for the analysis of allegedly

discriminatory taxation and regulation. In those areas of the law, rather than being

"cautious about applying the dormant Commerce Clause in cases that do not present

the equivalent of a protective tariff' (emphasis added), courts avoid such a formalistic

approach.

Our Commerce Clause jurisprudence is not so rigid as to be
controlled by the form by which a State erects barriers to
commerce. Rather our cases have eschewed formalism for a
sensitive, case-by-case analysis of purposes and effects. As the
Court declared over 50 years ago: "The commerce clause forbids
discrimination, whether forthright or ingenious. In each case it is our
duty to determine whether the statute under attack, whatever its
name may be, will in its practical operation work discrimination
against interstate commerce." Best & Co. v. Maxwell, 311 U.S. 454,
455-456.

W. Lynn Creamery v. Healy (1994), 512 U.S. 186, 201-202. Accordingly, the required

investigation in a differential tax or regulation case involves determining whether the

statutory provision "Will and its practical operation work discrimination against interstate

commerce." Id. A court should not avoid the inquiry as to whether the challenged

allegedly discriminatory taxation or regulation "Will in its practical operation work

discrimination against interstate commerce" merely because the tax or regulation at

issue is not the "equivalent" of a protective tariff.

It is arguable that the new principle of law in Treesh does not apply generally

even in cases involving subsidies or tax-and-subsidy schemes. West Lynn Creamery
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was a tax and subsidy scheme case. Nevertheless, as made clear by the quote above,

the Supreme Court applied the requirement to avoid formalism to the adjudication of

that case which involved a tax-and-subsidy scheme.

Treesh was a departure from West Lynn Creamery. Whereas the Supreme

Court in West Lynn Creamery focused upon the issue of whether the tax and subsidy

scheme at issue had "distorting effects on the geography of production", Treesh

implicitly recognized that the tax and subsidy scheme in that case did alter the

"competitive balance among in-state and out-of-state competitors", but then dismissed

the significance of that distorting effect on the geography of production because it was

the result of preventing localities from "mulcting cable companies through franchise

fees." Apparently, the Court determined that a law that prevents localities from mulcting

cable companies through franchise fees is not the equivalent of a protective tariff

because protective tariffs do not prevent localities from mulcting cable companies

through franchise fees. Apparently, the Court also determined that the effects of the

statute in question upon the geography of production were irrelevant because those

effects were caused by preventing the mulcting of cable companies, something a

protective tariff would never do. Since Treesh was concerned about whether there was

"equivalence" between the tax and subsidy scheme and a protective tariff, Treesh

ignored the facts that answered the inquiry posed by West Lynn Creamery: Does the

tax-and-subsidy scheme have distorting effects on the geography of production? It

would appear that in order to reconcile Treesh and West Lynn Creamery, Treesh must

be distinguished on the basis that it involved a tax-and-subsidy scheme that, according

to the Court, was designed to prevent the "mulcting of cable companies."
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Unlike Treesh, the current case does not involve the "mulcting of cable

companies." There is no evidence, or even any suggestion, that Ohio local

governments have been "mulcting" cable companies with franchise fees. One

dictionary defines "mulcting" as follows:

1: to punish by a fine

2 a: to defraud especially of money : SWINDLE b : to obtain by
fraud, duress, or theft

Merriam-Webster's Online Dictionary, http://www.m-w.com/dictionary/mulcting.

Franchise fees are not fines imposed as punishment. They are a kind of fee that is

imposed upon certain parties who wish to use public assets for a certain purpose.

There is no fraud, duress, or theft involved. Congress has explicitly permitted local

governments, if they qualify as franchising authorities, to charge a franchise fee of up to

5 percent of gross revenues. 47 USCS 542. There is no suggestion, nor any

evidence, that local governments in Ohio have been charging franchise fees in excess

of the 5 percent limit.

Since this case does not involve any tax and subsidy scheme, and since it is

undisputed that Ohio's local governments have not been "mulcting" cable companies

with franchise fees, this case is clearly distinguishable from Treesh. This Court finds

that the new law announced by Treesh is therefore not applicable to the current case.

Rather than ask whether the tax scheme in the current case is the equivalent of a

protective tariff with regard to features of protective tariffs over and beyond their

tendency to affect the geography of production, this Court is bound by well-established

Commerce Clause law that requires the following analysis: First, the Court must

determine whether there has been differential treatment of in-state and out-of-state
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economic interests. If so, then the Court must determine whether differentially treated

businesses are similarly situated. Finally, if discrimination is found to exist on those

grounds, then the Court must determine whether the state can show, subject to rigorous

scrutiny, that the discrimination is justified.

That is the analysis that this Court is performing.

XII
The State has not Shown, Subject to Rigorous Scrutiny, that the Discriminatory
Use and Sales Tax on Direct Broadcast Satellite Television Services is Justified

This Court has found that Ohio's sales and use tax, in practical effect, benefits in-

state economic interests and burdens out-of-state economic interests. In addition, this

Court has found that the cable television industry and the direct broadcast satellite

television industry are similarly situated. As a matter of law, it follows that the Ohio's

sales and use tax discriminates against interstate commerce in practical effect.

One final issue remains to be resolved: whether the discrimination is justified.

[when] discrimination against commerce . . . is demonstrated, the
burden falls on the State to justify it both in terms of the local
benefits flowing from the statute and the unavailability of
nondiscriminatory alternatives adequate to preserve the local
interests at stake.

Hughes v. Oklahoma (1979), 441 U.S. 322, 336. "If a restriction on commerce is

discriminatory, it is virtually per se invalid." Oregon Waste Systems V. Department of

Environmental Quality (1994), 511 US 93, 99. "Rigorous scrutiny" of a law that

discriminates against interstate commerce is appropriate since such discriminatory laws

are "often the product of 'simple economic protectionism'." United Haulers Ass'n v.

Oneida-Herkimer Solid Waste Mgmt. Auth., (2007), 127 S. Ct. 1786, 1793-1796. This

more rigorous scrutiny is appropriate once a state law is shown to discriminate against
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interstate commerce "either on its face or in practical effect." Maine v. Taylor (1986),

477 U.S. 131, 138.

"[Tjhe burden falls on the State to demonstrate both that the statute 'serves a

legitimate local purpose,' and that this purpose could not be served as well by available

nondiscriminatory means." ld. at 138.

In addition, since discrimination against interstate commerce burdens interstate

commerce, the following principle of law applies: "The Court, if it finds that a challenged

exercise of local power serves to further a legitimate local interest but simultaneously

burdens interstate commerce, is confronted with a problem of balance"9. Great Atlantic

& Pacific Tea Co. v. Cottrell (1976), 424 U.S. 366, 371. Followed by Raymond Motor

Transp., Inc. v. Rice (1978), 434 U.S. 429, 440. The Supreme Court has given some

guidance as to how the problem of balance should be resolved.

In this process of "delicate adjustment," the Court has employed
various tests to express the distinction between permissible and
impermissible impact upon interstate commerce, but experience
teaches that no single conceptual approach identifies all of the
factors that may bear on a particular case. Our recent decisions
make clear that the inquiry necessarily involves a sensitive
consideration of the weight and nature of the state regulatory
concern in light of the extent of the burden imposed on the course
of interstate commerce.

e It would make no sense to say that courts are only confronted with the problem of balance in cases that
involve non-discriminatory burdens on interstate commerce. It is well established that a court must review
a state or local Iegislature's judgment regarding whether a legitimate local interest justifies a burden on
interstate commerce when there is no suggestion of discrimination. Brown-Forman Distillers Corp. v.
New York State Liquor Authority, 476 U.S. 573, 579, 90 L. Ed. 2d 552, 106 S. Ct. 2080 (1986); see also
Pike v. Bruce Church, Inc., 397 U.S. 137, 142, 25 L. Ed. 2d 174, 90 S. Ct. 844 (1970). Consequently, it
would make no sense to defer to the judgment of the state or local legislature in cases where
discrimination has been proved so that there is a strong likelihood that the state or local legislative
judgment was distorted by economic protectionist motives.
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Raymond Motor Transp., Inc at 440. "The burden is on the state to show that 'the

discrimination is demonstrably justified by a valid factor unrelated to economic

protectionism'." Chemical Waste Management v. Hunt (1992), 504 U.S. 334, 344.

The defendant argues that the tax on direct broadcast satellite television services

serves legitimate local interests. Specifically, Defendant argues that the cable industry

serves certain local interests that the direct broadcast satellite television industry does

not serve. Defendant argues that by taxing sales of direct broadcast satellite television

services, and not cable television services, the state increases the number of

households that utilize cable television services, and in that manner, serves the

legitimate local interests that only the cable television industry serves. Defendant notes

that the federal government has preempted the regulation of the direct broadcast

satellite television industry and as a consequence, taxation is the only effective method

left in the state to serve the local interests at issue.

Defendant asserts that cable television technology allows local communities to

break into programming to announce local emergencies, such as tornado warnings.

Defendant asserts that the cable television technology also allows broadcast of locally

produced programming such as school board and city council meetings. Finally,

Defendant asserts that, since cable operators must negotiate with local communities to

gain access necessary to sell and deliver cable services, local communities have the

leverage necessary to gain certain local services such as broadcast of local government

proceedings and local events, delivery of emergency notices, and provision of free

services including Internet access for public schools and institutions.
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The first question that must be considered is whether the local interests identified

by Defendant are legitimate. The interests identified by Defendant are widely shared by

most local communities across the country. They are interests that Congress would

have been aware of when Congress decided to promote competition between the cable

television industry and the direct broadcast satellite television industry in order to limit

the monopoly power of the cable television industry and, thereby, reduce the need to

regulate cable television rates. Likewise, Congress would have been aware of the local

interests identified by Defendant when, in furtherance of competition between the two

industries, Congress preempted all state and local regulation of the direct broadcast

satellite television industry, apparently having determined that the state and local

governments have a tendency toward disadvantaging the direct broadcast satellite

television industry to an extent that the direct broadcast satellite television industry

would not provide the level of competition to the cable television industry that Congress

believes is needed. Having been prevented by Congress from using its regulatory

powers to reduce competition between the two industries, the State of Ohio is trying to

accomplish the same thing through its taxing power. While Congress has not explicitly

prohibited such conduct, the conduct clearly places Ohio at cross-purposes with

Congress. Since the States' function when regulating interstate commerce is to be the

agent of Congress, they are not permitted to defeat congressional purposes for reasons

that the Congress has already rejected. Accordingly, the local interests that Ohio claims

to have relied upon do not provide "9egitimate" reasons for reducing competition

between the two industries. Consequently, they are not "legitimate local interests" for

purposes of this particular case.

121

000144



If this Court were to find that the local interests at issue are "legitimate" local

interests, the next question pursuant to Great Atlantic, Raymond Motor Transp., Inc.,

and Chemical Waste Management is whether those local interests are adequate to

justify the burden on interstate commerce. In the current case, the burden imposed on

interstate commerce is the reduction in competition between the two industries. This

Court does not have to weigh and balance the local interests against that harm to

interstate commerce because Congress, as the branch of government given the power

to regulate interstate commerce, has necessarily already performed that function.

Congress decided to promote competition between the two industries in spite of the fact

that all or most of the local communities across the country share the very same

interests that Ohio now relies upon. Thus, Congress determined that those local

interests do not provide an adequate reason for limiting competition between the two

industries. Deferring to the judgment of Congress, this Court finds that the various local

interests identified by defendant do not "demonstrably" justify Ohio's attempt to reduce

competition between the two industries by discriminating against interstate commerce.

Even if this Court were to find that the local interests at issue are'9egitimate local

interests", and furthermore find that, if there were no alternative means of serving those

interests, those interests would be adequate to justify the burden that the Ohio sales

and use taxes place on interstate commerce, the sales and use taxes on direct

broadcast satellite television services would still be unconstitutional because they are

not the least discriminatory means for achieving the local purpose.

With regard to the acquisition of free internet and other free services and assets

for schools and other public institutions, the State could have acquired those services
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and assets without discrimination by simply paying for those services and assets. The

Supreme Court has already determined that financing an acquisition is not an adequate

reason for discrimination against interstate commerce. C & a Carbone v. Town of

Clarkstown (1994), 511 U.S. 383, 394.

With regard to (a) increasing the effectiveness of local emergency warning

systems, and (b) increasing the amount and availability of local programming, the state

could have been evenhanded with regard to taxation while offering targeted monetary

subsidies. Specifically, the State could have been evenhanded by taxing both

industries equally (possibly taking into account any additional local sales and use taxes

paid only on cable services at the local level), either at the full rate or at a reduced rate,

or by not imposing the sales and use tax on either industry. At the same time, the State

could have offered targeted monetary subsidies to companies in the multi-channel video

programming market. The subsidies could be provided in amounts that are

proportionate to the extent to which the companies actually serve the local interests at

issue. Such a strategy would at least be less discriminatory than the current strategy

since it provides direct broadcast satellite television companies with an opportunity to

qualify for the subsidies by developing their technology so that they could satisfy the

local interests at issue.70

10 Whether this strategy would violate the dormant Commerce Clause is not before this Court and this
Court has not determined the answer to that question. On the one hand, the State would still be
interfering with the ability of the direct broadcasting satellite companies' ability to fully compete in the
multi-channel video programming market, and that action would still appear to be contrary to Congress'
purpose of promoting competition In that market. On the other hand, (1) the targeting of the subsidies
would reduce the suspicion that the state had an economic protectionist motive, (2) the link between
differential treatment and the location of performance of certain economic activities would be less expllcit
and less certain, and (3) the use of monetary subsidies might bring the state action within the purview of
the "market participant" doctrine as applied in Hughes v. Alexandria Scrap Corp. (1976), 426 U.S. 794.
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Construing the evidence in Defendant's favor, reasonable minds can

reach but one conclusion that Defendant has not met the State's burden of

justifying the discrimination against interstate commerce that exists in this case.

Xlil
Conclusion

For the above stated reasons, summary judgment must be granted in

favor of Plaintiffs. This Court hereby declares that the Ohio sales and use taxes

are unconstitutional to the extent, but only to the extent, that they apply to direct

broadcasting satellite television services while not applying to cable television

services.

/o-17- a^,
DANIEL T. HOP4^N, JUDGE

Copies to:

Betty Jo Christian
Mark F. Horning
Pantelis Michalopoulos
Lincoln L. Davies
James F. Lang
Peter A. Rosato
Counsel for Plaintiff(s)

John K. McManus
Christine T. Mesirow
Cheryl D. Pokorny
Senior Deputy Attorney General and Deputy Attorney General
Counsel for Defendant(s)

124

000147



f f^_;_p
C^MMON C:GI!f;?

IN THE COURT OF COMh^I0 ` 4rt10NKLIN COUNTY, OHIO

r' ^
n-^

DirecTV, Inc., et al.,

CLERii OF COL'r^ I^:iPlaintiff(s),

-vs- Case No. 03CVH06-7135 ( Hogan, J.)

William W. Wilkins, Tax Commissioner of Ohio,

Defendant(s).

DECISION AND ENTRY GRANTING TAX COMMISSIONER'S MOTION FOR LEAVE
TO REPLY FILED.10-24-2006

AND
DECISION AND ENTRY PARTIALLY GRANTING COMMISSIONER'S MOTION FOR

RECONSIDERATION FILED 9-20-2006

The Tax Commissioner's 10-24-2006 Motion for Leave is GRANTED. The

Commissioner's 9-20-2006 Motion for Reconsideration is PARTIALLY GRANTED. The

motion is granted to the extent that this Court agrees to consider the supplemental

authorities submitted by the Tax Commissioner. To the extent that the Commissioner

asks this Court to modify or vacate its earlier decisions, the motion is denied.

This Court understands that there are a number of similar cases filed in other

states by the Plaintiffs. If there should be any relevant decisions issued by the courts in

those cases, the parties may file a notice(s) of supplemental authority. They should

ensure that a copy of such notice and authority itseff be delivered to this Court's Staff

Attomey and that he is made aware of it. Those decisions will be read and considered.

However, the parties should not expect this Court to issue a decision analyzing the

persuasiveness of each decision issued by the other courts. Furthermore, consistent

with this Court's earlier decision on the issue, the parties should not file any additional

motions for reconsideration based on such decisions. While this Court is willing to keep
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itself appraised of such developments in the law, it is unreasonable to expect this Court

to issue decisions ad infinitum.

To the extent that the Commissioner asks this Court to modify or vacate its

earlier decisions, the motion is denied. The Kentucky and North Carolina Courts take a

very similar position to that position previously presented by the Commissioner and

rejected by this Court. The decisions of those courts are not binding on this Court and

this Court does not find them persuasive.

Initially, this Court had thought it would provide a complete analysis of each of

the new decisions. But the task of doing so was taking time and delaying the issuance

of this decision. In the interest of moving this case along and providing the parties with

some reasons why this Court did not find the cases persuasive, this Court has decided

to issue its decision on the motion at this time together with so much of this Court's

written analysis of DIRECTTV v. Treesh as has already been completed

Partial Analysis of DIRECTV v. Treesh

The following passages in Treesh show that the Court was deciding a Civ.R.

12(b)(6) motion to dismiss for failure to state a claim:

This matter is before the Court on the Motion to Dismiss (Rec. No. 10)
filed by the Defendant, Mark Treesh (the "Commissioner"), who has been
sued in his official capacity as Commissioner of the Kentucky Department
of Revenue.

On a motion to dismiss made pursuant to Fed. R. Civ. P. 12(b)(6), "the
factual allegations in the complaint must be regarded as true. The claim
should not be dismissed unless it appears beyond doubt that plaintiff can
prove no set of facts in support of his claim which would entitle him to
relief." Scheid v. Fanny Farms Candy Shops, Inc., 859 F.2d 434,436 (6th
Cir. 1988) (quoting Windsor v. The Tennessean, 719 F.2d 155, 158 (6th
Cir. 1983)).
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DlRECTV, Inc. v. Treesh, 2006 U.S. Dist. LEXIS 16312, 15-16 (D. Ky. 2006).

While the court was apparently deciding a motion to dismiss for failure to state a

claim, the court based its decision granting the motion upon a lack of evidence in

the record supporting the plaintiff's claim. In Ohio, a motion to dismiss for failure

to state a claim is limited to testing the sufficiency of a complaint. It would be

reversible error in Ohio for a court to base its decision on the absence of

evidence in the record supporting Plaintiffs claim. Thus, this Court cannot follow

the U.S. District Court in Treesh, and dismiss this case because of a failure to

state a claim.

The earlier decisions of this Court, which Defendant would have this Court

reconsider, pertained to motions for summary judgment filed earlier in this case. One

might suppose that the Treesh Court decided the motion before it as if it were a motion

for summary judgment. Even 'rf that were the case, it would still be improper for this

Court to follow Teesh to the extent that Treesh was based upon an absence of evidence

in the record supporting the plaintiffs claim. In Ohio, it is reversible error for a court to

grant a defendant's motion for summary judgment based merely upon the absence of

evidence in the record supporting a plaintiff's claim. A defendant moving for summary

judgment has the initial burden of pointing to evidence that demonstrates the absence

of a genuine issue of material fact. Ohio Courts have repeatedly said that the moving

party cannot satisfy this burden merely by saying that the other party will not be able to

prove its claim. Rather the moving party must point to affirmative evidence that

demonstrates the absence of a genuine issue of material fact. This cannot be

accomplished by merely pointing to a current absence of evidence in the record
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supporting a plaintiffs claim since the plaintiff generally has no obligation to place any

evidence in the record supporting its claim until the earlier of either (1) trial, or (2)

defendant's satisfaction of its initial burden after filing a motion for summary judgment.

Thus, the defendant must first point to afflrmative evidence that demonstrates the

absence of a genuine issue of material fact before a court can even begin to consider

whether there is an absence of evidence in the record supporting the plaintiffs claim.

Since this Court is governed by Ohio law regarding motions for summary

judgment, this Court cannot properly follow Treesh by granting summary judgment

based merely upon an alleged absence of evidence in the record supporting Plaint'rfPs

claim.

Treesh identifies the following general principles pertaining to what constitutes

discrimination against interstate commerce:

Favoring in-state economic interests over out-of-state economic interests
is a classic means by which a state may discriminate against interstate
commerce. In fact, the Supreme Court has repeatedly stated that
"discrimination;" for purposes of the Commerce Clause, "simply means
differential treatment of in-state and out-of-state economic interests that
benefits the former and burdens the latter." Oregon Waste Sys., Inc. v.
Dep't of Envtl. Quality of Ore., 511 U.S. 93, 99, 114 S. Ct. 1345, 128 L.
Ed. 2d 13 (1994). Pursuant to these cases, states may not provide "a
direct commercial advantage to local business." Northwestern States
Portland Cement Co. v. Minnesota, 358 U.S. 450, 458, 79 S. Ct. 357, 3 L.
Ed. 2d 421 (1959). This is because, "permitting the individual States to
enact laws that favor local enterprises at the expense of out-0f-state
businesses would invite a multiplication of preferential trade areas
destructive of the free trade which the Clause protects." Boston Stock
Exchange v. State Tax Comm'n, 429 U.S. 318, 329, 97 S. Ct. 599, 50 L.
Ed. 2d 514 (1977).

DlRECTV, Inc. v. Treesh, 2006 U.S. Dist. LEXIS 16312, 16-17 (D. Ky. 2006). While this

would appear to be an accurate statement of the legal principles, one should not be

mislead by the combination of these principles in the same paragraph. It would be a
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mistake to assume that providing "a direct commercial advantage to a local business"

(i.e., non-interstate, locally domiciled, business) is the only way of "favoring in-state

economic interests over out-of-state economic interests". When this Court deterrnined

that, in practical effect, the sales tax favors in-state economic interests over out-of-state

economic interests, it did not base that determination upon a finding that cable

television operators are local businesses and satellite broadcast services are interstate

businesses. Rather, this Court's determination was based upon a finding that, in

practical effect, the sales tax statute favors a means of delivery of television

programming that necessarily involves local economic activity (the tax on certain

multichannel television broadcast services can be avoided only if local ground

equipment other than the subscribet's equipment is installed and used for delivery of the

television programming), as compared to a means of delivery which does not

necessarily involve local economic activity (a subscriber can be connected to the direct-

to-home satellite broadcast system without the installation or use of local ground

equipment other than the subscribe(s equipment).

Clearly, a tax that only burdens businesses that utilize a technology that allows

them to avoid certain local activities, while not burdening similarly situated businesses

who do use a technology that requires those local activities, favors in-state economic

interests while burdening out-of-state economic interests., If states are allowed to

intentionally prefer technologies based upon whether the technologies would cause

'In the current case, providing a favorable tax treatment based upon such local activities tends to favor
the economic interests of local workers, local contractors, and local govemments (who collact franchise
fees from cable companies) while burdening the economic interests of non-local workers and non-local
govemments (including the federal govemment whkh, according to Treesh, collects a fee from satellite
operators for the use of the air waves).
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business activities to be conducted localty, then that is just another way of forcing

economic activity to occur locally rather than in other states. In other words, it would

allow the states to balkanize the national market, which is precisely what the Dormant

Commerce Clause is supposed to prevent.2 A state's use of its "power to tax an in-state

operation as a means of 'requiring (other) business operations to be performed in the

home state,"' is "wholly inconsistent with the free trade purpose of the Commerce

Clause." Boston Stock Exch. v. State Tax Comm'n, 429 U.S. 318, 336.

Applying that principle to the current case, the State's use of its power to tax in-

state sales of muftichannel television broadcast services cannot be used (1) to

discriminate in favor of those companies that use a technology that requires the use of

local ground equipment other than the subscriber's, while (2) discriminating against

those companies that use a technology that allows them to avoid the use of local

ground equipment other than the subscriber's. Consequently, if it happens to be true

that cable broadcasters and direct-to-home satellite broadcasters are "similariy

situated", then the state cannot tax in a manner that favors cable broadcasters over

direct-to-home satellite broadcasters unless it can prove an overriding justification for

doing so based upon a legitimate (non-protectionist) state or local interest.

This Court denied Defendant's motion for summary judgment on the issue of

whether there was intentional discrimination because genuine issues of material fact

z Acxordingly, this Court cannot, consistent with its oath to uphold the U.S. Constitution, construe binding
case precedents as allowing such discrimination so long as other reasonable interpretations exist
itather, this Court must construe those precedents in the light of the purposes of the Dormant Commerae
Clause, which purposes, this Court can presume, are precisely the purposes that the binding precedents
were intended to serve.
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exist with regard to what the Ohio Legislature intended. Looking to the separate record

in that case, the Tieesh Court said,

The only evidence in the record regarding the Kentucky legislature's intent
with regard to the relevant provisions of the 2005 Amendments is found in
the statute itself, which states that the new tax and distribution system:

1) Addresses an important state interest in providing a fair, efficient and
uniform method for taxing communications services sold in this
Commonwealth;

2) Overcomes limitations placed upon the taxation of communications
service by federal legislation that has resulted in inequities and unfairness
among providers and consumers of similar services in the
Commonwealth;

3) Simplifies an existing system that includes a my(ad of levies, fees and
rates imposed at all levels of government, making it easier for
communications providers to understand and comply with the provisions
of the law;

4) Provides enough flexibility to address future changes brought about by
industry deregulation, convergence of service offerings, and continued
technological advances in communications; and

5) Enhances administrative efficiency for communications service
providers, the state, and local govemments by drastically reducing the
number of returns that ["21] must be filed and processed on an annual
basis.

2005 KY H.B. 272 § 88 (codified at KRS § 136.600). This language does
not indicate any intent to protect local economic actors or to economically
isolate the Commonwealth from the rest of the nation. Eastern Ky.
Resources, 127 F.3d at 542.

DIRECTV, Inc. v. Treesh, 2006 U.S. Dist. LEXIS 16312, 20-21 (D. Ky. 2006). The

current case is distinguishable from Treesh since the evidence regarding intent is

different and more extensive in the current case. Secondly, the respect that this Court
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owes to the federal legisiative branch raises issues of credibility regarding the state

legislature's statements about the inadequacies of, and inequities caused by, federal

legislation. While a court owes similar respect to the state legislative branch, the

competing presumptions merely serve to create a question of credibility as to the stated

purpose of the statute. In Ohio, it is improper for a court to resolve credibility issues

when deciding a motion for summary judgment. Finally, this would appear to be one of

those instances discussed earlier in which the Treesh Court did not employ the

standards of review that are required in Ohio for deciding a motion to dismiss or a

motion for summary judgment.

Next, the Court in Treesh states that since the cable and satellite companies are

all interstate enterprises, discrimination against the satellite companies does not amount

to discrimination against interstate commerce.

The entire premise of the Satellite Company's Complaint is that
Kentucky's new tax provision benefits an alleged local interest, the Cable
Companies, and burdens an alleged out-of-state interest, the Satellite
Company. However, there is no evidence in the recorrl regarding the
principal places of business, states of incorporation or the states in which
the Satellite Companies and the Cable Companies engage in economic
activities. Nor have the Satellite Companies presented any other evidence
from which the court can conclude that the Cable Companies are in-state
economic interests.

The Satellite Companies assert that they are headquartered in states
other than Kentucky and that they have no offices in Kentucky. The KCTA
asserts that at least the four largest Cable Companies operating in
Kentucky also are headquartered in states other than Kentucky. The
parties assert that both the Cable Companies and the Satellite Companies
have some employees in the state. Clearly, both engage in the economic
activity of selling video programming in the state.

Based on these undisputed assertions, the Cable Companies no more a
"resident ""local;" or "in-state" business than the Satellite Companies.
Thus, regarding a statute that has different effects on the Satellite
Companies and the Cable Companies, "there can be no local preference,
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whether by express discrimination against interstate commerce or undue
burden upon it, to which the dormant Commerce Clause may apply."
General Motors v. Tracy, 519 U.S. 278, 300, 117 S. Ct. 811, 136 L. Ed. 2d
761 (1997).

(Emphasis added). DIRECTV, Inc. v. Treesh, 2006 U.S. Dist. LEXIS 16312, 25-26 (D.

Ky. 2006). First, this appears to be another instance in which the court in Treesh bases

its conclusion upon the absence of evidence in the record, and therefore, Treesh does

not apply the standards of review that are required in Ohio when deciding motions to

dismiss or motions for summary judgment.

More importantly, there appears to be a legal mistake in the last paragraph of the

passage. The citation to Tracy would suggest that Tracy supports the conclusion drawn

at the end of this passage. It does not. The full sentence in Tracy says,

Thus, in the absence of actual or prospective competition between the
supposedly favored and disfavored entities in a single market there can be
no local preference, whether by express discrimination against interstate
commerce or undue burden upon it, to which the dormant Commerce
Clause may apply.

GMC v. Tracy, 519 U.S. 278, 300 (U.S. 1997). This sentence denies that there can be

a"local preference" when there is no actual or prospective competition between the

supposedly favored and disfavored entities. It says absolutely nothing that would imply

that there can be no local preference if the two entities are both interstate enterprises.

Furthermore, cases like Boston Stock Exch. v. State Tax Comm'n, 429 U.S. 318, 336,

show that discrimination against interstate commerce can exist when legal requirements

or taxes encourage or require the in-state performance of certain business activities

(even though all of the involved businesses might be interstate enterprises).
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Treesh offers a second argument for the proposition that there can be no

discrimination except where local businesses are treated more favorably than interstate

businesses.

... the statute has the same effects on the Satellite Companies and the Cable
Companies whether or not a particular company is a domiciliary or resident of
Kentucky. Because the statute "visits its effects equally upon both interstate and
local business," CTS Corp. v. Dynamics Corp., 481 U.S. 69, 87, 107 S. Ct. 1637, 95
L. Ed. 2d 67 (1987)(quotations and citation omitted), it cannot be said to discriminate
against interstate commerce on the basis that it benefits in-state economic interests
and burdens out-of-state economic interests.

DIRECTV, Inc. v. Treesh, 2006 U.S. Dist. LEXIS 16312 (D. Ky. 2006). The court cites

CTS Corp. v. Dyanamics Corp. in a way that might lead one to believe that it support's

the court's conclusion. It does not. CTS Corp did not involve allegations that a tax or

legal requirement encouraged or required that a specific activity be performed locally.

Thus, to the extent CTS Corp might be read loosely as covering such fact pattems not

at issue in that case and thereby supporting the notion that such taxes or legal

requirements do not "discriminate against interstate commerce on the basis that it

benefits in-state economic interests and burdens out-of-state economic interests", that

implication would be mere dicta and cannot be regarded as overruling Boston Stock

Exch. v. State Tax Comm'n.

Treesh asserts that the satellite companies' "real complaint" is with federal fees

(rather than the state tax scheme).

The Satellite Companies' Complaint Is not aimed solely at the effects of
Kentucky's new tax provisions. It is aimed at the combined effects of the
state statute and federal laws that impose satellite transmission fees. As
no party has raised the issue, the court will not address whether a state
statute may be challenged under the dormant Commerce Clause on the
basis that, when its effects are combined with those of federal law, an
unconstitutional burden is imposed on interstate commerce. It is clear,
however, that the Satellite Companies' real complaint is with federal fees
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that apply to them solely because they deliver programming by satellite,
not because of their geographic location or that of their competitors.

DIRECTV, Inc. v. Treesh, 2006 U.S. Dist. LEXIS 16312, 28-29 (D. Ky. 2006). Because

of the differences in the Kentucky tax and the Ohio tax, the satellite companies have not

even mentioned federal fees in the current case. Thus, this Court is not persuaded that,

in this case, the satellite companies "real complaint" is with the federal fees.

Pursuant to the U.S. Constitution, federal law Is the supreme law of the land.

This is particularly true with regard to the regulation of interstate commerce. Thus,

when federal law requires that interstate satellite companies pay a fee for use of the air

waves, and allows local governments to charge interstate cable companies a franchise

fee up to a certain maximum for the use of local right-of-ways, there is a presumption,

based on the respect this Court owes to Congress, that the federal government has

equitably resolved the issue of the relative amounts that may be charged as fees for the

differing use of public resources by cable and satellite companies. If the state then

attempts to use its tax power to undo the balance accomplished by the presumptively

equitable resolution established by Congress, and does so in a way that favors the

cable industry whose technology requires it to perForm local delivery activities, and

burdens the satellite industry whose technology does not require such local activity,

then surely the Satellite Companies' "real complaint" would be with the state tax scheme

rather than with the presumptively equitable federal fees.

TrBesh relies upon Exxon for the propositions that the Commerce Clause does

not protect particular structures or methods of operation, or particular interstate firms.

The Supreme Court has stated that the dormant Commerce Clause
protects the interstate market for a particular product, but it does not
protect "the particular structure or methods of operation in a retail market."
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Exxon Corporation v. Govemor of Maryland, 437 U.S. 117, 127, 98 S. Ct.
2207, 57 L. Ed. 2d 91 (1978). Nor does it protect "particular interstate
firms" operating in an interstate market. Id.

DIRECTV, lnc. v. Treesh, 2006 U.S. Dist. LEXIS 16312, 29-30 (D. Ky. 2006). One has

a choice with regard to how these statements are to be construed. They could be

construed as meaning that there can be no discrimination against interstate commerce

whenever (1) the disfavored businesses have a structure or method of operation that is

different than the favored businesses or (2) the disfavored businesses are fewer than all

interstate businesses. Alternatively, they can be construed as meaning that a

commerce clause discrimination claim cannot be proved merely by proving

discrimination against certain structures or methods of operation, or against particular

interstate firms. Treesh apparently adopts the first alternative. This Court believes the

second altemative is preferable.

The first alternative would not be consistent with the purpose of the dormant

Commerce Clause since it would pennit differential treatment of businesses for reasons

that have nothing to do with the policies that courts have recognized as controlling

interpretation of the scope of the Dormant Commerce Clause: (1) creating a national

market for all goods and services while (2) permitting state and local govemments to

regulate matters over which they have an adequate health, safety, or other legitimate

(non-protectionist) purpose for doing so. Treesh's broad reading of the two quotes from

Exxon would transform a finding that the disfavored businesses are structured or

operate differently than the favored businesses, or are fewer than all interstate

businesses, into a defense against a commerce clause discrimination claim even where

the plaintiff can prove that there was differential treatment of similarly situated
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businesses that favored local economic interests and burdened out-of-state economic

interests.' Consequently, such a broad interpretation of the two quotes from Exxon

arbitrarily weakens the Dormant Commerce Clause's protection for the national market.

The better interpretation of those quotes construes them as meaning that a

commerce clause discrimination claim cannot be proved merely by proving

discrimination against certain business structures or methods of operation, or against

particular interstate firms. That interpretation is better (1) because, as discussed above,

it is more consistent with the policies that guide commerce clause interpretation, and (2)

because that interpretation is necessary in order to remain consistent with the next U.S.

Supreme Court passage that Treesh quotes.

Likewise, the Supreme Court has held that "the Commerce Clause is not
violated when the differentiaE tax treatment of two categories of companies
'results solely from differences between the nature of their businesses, not
from the location of their activities."' Kraft Gen. Foods v. Iowa Dep't of
Revenue & Fin., 505 U.S. 71, 78, 112 S. Ct. 2365, 120 L. Ed. 2d 59
(1992)(quoting Amerada Hess Corp. v. Director, Div. of Taxation, New
Jersey Dep't of Treasury, 490 U.S. 66, 78, 109 S. Ct. 1617, 104 L. Ed. 2d
58 (1989)).

(Emphasis added). DIRECTV, Inc. v. Treesh, 2006 U.S. Dist. LEXIS 16312, 29-30 (D.

Ky. 2006). The word "solely" cannot properly be ignored since the United States

Supreme Court included that word in its statement of the law. The use of that word

' One might argue that businesses that are structured differently or that use different methods of
operation are, as a resuit, not "similarly situated". The argument is not persuasive. The mere fact that
there are some differences between businesses does not logically entail that they are not "similarly
situated". "Simiiar" does not necessarily mean "identical'. Businesses can be different but still "similar"
so long as the differences are not so signfficant In the particuiar context so as to justtfy denying that they
are similar. The cuirent context is that of the Dortnant Commerce Clause. Accordingly, the policies that
control the interpretation of the scope of the Dormant Commerce Clause should control the determination
of whether two group of businesses are "simiiarly sttuated" for purposes of Comnierce Clause analysis.
Thus, the mere fact that satellite and cable companies use some different methods of operaGon is not
adequate to establish that they are not'simiiariy situated". Rather, such a conclusion would only follow if
the differences are adequately significant In light of the policies that control Commerce Clause anatysis.
This Court, in its March 28, 2006 Decision and Entry, discussed at length the proper legal method for
making such a determination. Nothing in Treesh causes this Court to change Its analysis.
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shows that the U.S. Supreme Court was being careful to make sure that its

pronouncement did not eliminate claims like the current Commerce Clause claim

wherein differences "in the nature of the businesses" are tied to differences in "the

location of their activities" in such a way that differential tax treatment based upon

differences in the nature of the businesses has the "practical effect" of (and may even

have been intended to have the effect of) favoring in-state economic interests and

disfavoring out-of-state economic interests. Thus, the better interpretation of cases like

Exxon and Kraft Gen. Foods is that they were not intended to permit differential tax

treatment of similarly situated businesses where such differential treatment was

intended to, or in practical effect does, favor in-state economic interests and burdens

out-of-state economic interests, even though the explicit purported basis for the

differential treatment is a difference "in the nature of the businesses".

Troesh argues that the Kentucky statute's different effects on cable and satellite

companies has nothing to do with the geographic location of their economic activities.

Here too, as explained above, the statute's different effects on the Satellite
Companies and Cable Companies has nothing to do vrith the geographic
location of their economic activities. No matfer where a satellite company
operates, it is going to have to pay the federal government for the right to
transmit via satellite. The statute's different effect on the Cable Companies
and the Satellite Companies is not due to their geographic location. The
different effect is due to the manner by which they deliver programming.

DIRECTV, lnc. v. Treesh, 2006 U.S. Dist. LEXIS 16312 (D. Ky. 2006). Whether or not

this statement is accurate when applied to the effects of the Kentucky statute, it would

not be accurate'rf applied to the Ohio statute. Under the Ohio statute, the applicability

of the tax is dependent upon a satellite companies' failure to use "ground receiving or

distribution equipment, [other than] the subscriber's receiving equipment or equipment
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used in the uplink process to the satellite...." R.C. 5739.01(XX). The practical effect of

this way of defining what is taxable is that the satellite broadcaster can avoid the

imposition of the tax only by using local ground receiving or distribution equipment other

than the subscriber's equipment and the broadcaster's satellite uplink equipment.4

Thus, contrary to Treesh, the statute's different effects on the Satellite Companies and

Cable Companies has everything to do with the geographic location of one of their

economic activities. Specifically, the tax singles out those multichannel television

service providers that use a technology that allows them to avoid the local activity of

using ground receiving or distribution equipment other than the subscriber's equipment

or equipment used in the uplink process to the satellite. Accordingly, this Court does

not find Treesh persuasive on this issue.

With regard to Boston Stock Exchange the Treesh Court said,

... the Court determined that the statute's effect was to encourage economic
activity in the legislating state and to discourage that same activity in other
states. There is not even an allegation here that Kentucky's new tax provisions
would have the effect of encouraging any economic activity in Kentucky or
discouraging that same activity elsewhere.

ld. The Ohio statute, in practical effect, distinguishes cable and satellite providers

based upon whether they utilize a techriology that happens to require the use of local

equipment for the distribution of multichannel television signals. It imposes the tax upon

those providers who do not use such a technology. Thus, it encourages multichannel

service providers to perform at least some of their distribution related economic activity

' in practice, the atternaUve methods for operaUng muitichannel broadcast services that do not fall within
the definition of taxable "satellite broadcast services" involve the use of local distribu6on or receiving
equipment other than the subscriber's and the uplink equipment. The local equipment that is necessary
for those other aitemafives would Include local cables or local transmission towers.
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in Ohio and discourages multichannel service providers from performing all of their

distribution related economic activity in other states.

A Note about Amerada Hess Corp. v. Director, Division of Taxation,
New Jersey 490 U.S. 66 (1989)

Both of the decisions submitted by the Commissioner cite Amerada Hess, and

point out that, in that case, a connection between geographic location and the nature of

the business did not result in a finding of discrimination even though the nature of the

business was the basis of the differential tax treatment. While that may be true, the

current case is distinguishable in ways that Amerada Hess recognized as being

significant. In Amerada Hess, the Court said,

Nor does the add-back provision exert a pressure on an inter-
state business to conduct more of its activities in New Jersey. Denying a
deduction for windfall profit tax payments cannot create oil reserves where
none exist and therefore cannot be considered an incentive for oil
producers to move their oil-producing activities to New Jersey. Given
these attributes of the add-back provision, it is difficult to see how it
unconstitutionally discriminates against interstate commerce.

Amerada Hess Corp. v. Director, Div. of TaxaUon, New Jersey Dep't of Treasury, 490

U.S. 66, 77-78 (U.S. 1989). By way of comparison, the tax at issue here does "exert a

pressure on an inter-state business to conduct more of its activities in" Ohio. Satellite

companies are given an Incentive to install local receiving or distribution equipment

other than the subscriber's equipment since doing so will avoid imposition of the tax.

That might involve purchasing each subscriber's receiving dish or at least some part of

it that would be adequate to constitute "ground receiving equipment [other than] the

subscriber's receiving equipment" (maybe a screw or a wire or the front skin of the

'receiving dish or some other part essential to signal reoeption). The fact that such an
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incentive might not be adequate to actually cause the satellite companies to act is

irrelevant. "Pressure" exists even when it is not adequate to move the object to which it

is applied.

in any event, even if the satellite companies do not respond by using more local

equipment other than the subscriber's equipment, the less favorable competitive

environment for companies that do not use the relevant sort of local ground receiving

equipment as compared to those that do use such local equipment means there will be

market "pressure" tending to cause interstate multichannel television providers in

general to increase the relative portion of multichannel television services that are

delivered over the relevant sort of local equipment. Since the provision of multichannel

services is "an interstate business", the tax at issue here does "exert a pressure on an

inter-state business to conduct more of Its activities in" Ohio.

Therefore, unlike the add add-back provision in Amerada Hess, the tax in the

current case does "exert a pressure on an inter-state business to conduct more of its

activities in" Ohio either by tending to cause satellite providers to use more local

equipment, or by providing cable companies with a befter competitive situation, and

satellite companies a worse competitive situation, thereby tending to cause their relative

market shares to be more favorable to cable providers (whose technology requires the

use of the relevant local equipment), and less favorable to satellite providers (whose

technology does not require them to use the relevant local equipment), than they would

have been without the imposition of the tax.

The Court in Amerada Hess went on to say the following:

Appellants nonetheless claim that the add-back provision, by denying a
deduction for windfall profit tax payments, discriminates against oil
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producers who market their oil in favor of independent retailers who do not
produce oil. But whatever disadvantage this deduction denial might
impose on integrated oil companies does not constitute discrimination
against interstate commerce. Appellants operate both in New Jersey and
outside New Jersey. Similarly, nonproducing retailers may operate both in
New Jersey and outside the State. Whatever different effect the add-back
provision may have on these two categories of companies results solely
from differences between the nature of their businesses, not from the
location of their activities.... In this respect, we agree with the analysis of
the New Jersey Supreme Court. 107 N. J., at 337-338, 526 A. 2d, at 1046.

Amerada Hess Corp. v. Director, Div. of Taxation, New Jersey DepY of Treasury, 490

U.S. 66, 78 (U.S. 1989). The Court does not, itself, explain why it believes that,

Whatever different effect the add-back provision may have on these two
categories of companies results solely from differences between the
nature of their busines§es, not from the location of their activities

Rather, it refers to an earlier decision by the New Jersey Supreme Court in the same

case and agrees with its explanation. The New Jersey Supreme Court had said,

Plaintiffs are denied a deduction because they produce crude oil and pay
the [Windfall Profits Tax]. The fact that they are disallowed the deduction
while non-oil-producing petroleum marketers are not affected is because
non-oil-producing marketers do not pay the [Windfall Profits Tax].
Moreover, the nonproducing marketers did not benefit, as did plaintiffs,
from the decontrol of crude oil prices, but had to purchase their crude oil at
the higher decontrolled prices.

Amerada Hess Corp. v. Director, Division of Taxation, 107 N.J. 307, 338 (N.J. 1987).

There is no such similar reason for finding in the current case that the different effects of

the Ohio tax on cable and satellite companies "results solely from differences between

the nature of their businesses, not from the location of their activities". (Emphasis

added). In the current case, the differential tax treatment of cable and satellite

companies results from the satellite companies' failure to use certain local equipment.
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Accordingly, this Court finds that Amerada Hess is distinguishable from the

current case and that the principles of law stated therein, when properly construed,

support this Court's previous decisions.
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO

DirecTV, Inc., et al.,

Piaintiff(s),

'vs- Case No.03CVH06-7135 (Hogan, J.) ;c -,

William W. Wilkins, Tax Commissioner of Ohio,

Defendant(s).
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DECISION AND E T R Y PARTIALLY G RANTING PLAINT I FFS' MOTION F

SUMMARYI IpGMEN7 FILED 5-3-2004
AND

DECISION ANd ENTRY PARTIALLY Gt2ANTING dFFENDANTS' MOTION FOR
5UMMARY JUDGMFNT FILED 6-16-2004

Plaintiffs' 5-3-2004 Motion;for Summary Judgment Is PARTIALLY GRANTED. It

is granted to the extent that this Court flnds that, (1) in their practical operation, the tax

provisions at issue beneflt in-state economic interests and burden out-of-state economic

interests, and (2) the sales arid use taxes as appiied to direct broadcasting television

servioe providers do not quafify as "compensatory taxes". Defendants' 6-16-2004

Motion for Summary Judgment is PARTIALLY GRANTED. Defendant's motion is

granted as to Counts II, III, and IV (the Equal Protection, fair relationship, and Section

602 pruemption claims). It is also granted to the extent that this Court finds that thero is

no faciai discnminaHon. Both motions are denied on the issues of whether there was

purposefui discrimination and whether cable television providers and direct broadcast

sateilite providers are "sirnilariy situated'.

Since this decision and entry does not resolve all of the pending claims, it is not a

final judgment entry and the parties should not submit a flnai judgment entry at this time
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unless there Is a settlement with regard to the remaining claims.

Standard of Review upori Motion for Summary Judgment

Summary judgment may be awarded only if (1) no genuine issue of material fact

remains to be litigated, (2) the moving party is entitted to judgment as a matter of law, and

(3) it appears frorn the evidence,that reasonable minds, construing the evidence most

strongly in favor of the nonmoving'party, can come to but one conclusion which Is adverse

to the nonmovirrg party. Hood v. Diamond Products, Inc. (1996), 74 Ohio St.3d 298.

Because summary judgment Is a procedural device to terminate litigation, it must be

awarded with caution. Id. f3oubtsl.must be resolved in favor of the nonmoving party. Id.

The Ohio Supreme Court has ruled that the moving party bears the inftial

burden of demonstrating that ther;e are no genuine issues of material fact conceming an

essential element of the opponeriYs case" Dresher v. Burf (1996), 75 Ohio St.3d 280,

292. The moving party must point to Civ.R. 56(C) evidence In the record (l.e., pleadings,

depositions, answers to interrogatodes, written admissions, affidavits, transcripts of

evidenco or stipulations of fact) that demonstrates tho absence of any genuine issues of

material fact. Id. at 293. State ox rel. Leigh v. State Emp. Relations Board (1996), 76

Ohio St.3d 143, 146. If the moving party meets this test, the nonmoving party must rebut

the motion with speoific facts and/or af6davits showing a genuine issue of matertal fact that

rrrust be preserved for trial. Id.

Analysis of Pending Summary Judgment Motions Relating to the
Comrnerce Clause

Plaintiffs clalm that the Ohio sales tax is unconstitutional under the "dormant"

Commerce Clause of the United States Constitution because it dlscriminates against

2
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interstate commorce insofar as the tax applies to direct broadcasting satellite television

services but not to cable television services.

As stated by the U.S. Supreme Court in Am. Trucking Assn.'s v. Mich. PSC,

(2005), 125 S.Ct. 2419,

Our Constltution "was fra,ned upon the theory that the peoples of the
severat states must sink or swim together" Saktwin v. G. A. F. Seelig,
tnc., 294 U.S. 511, 523, 79 L. Ed. 1032, 55 S. Ct. 497 (1935). Thus, thls
Court has conslstently held that the Constitution's express grant to
Congress of the power to "regulate Commerce , . . among the several
States," Art. i, § 8, cl. 3, contains "a further, negative command, known as
the dormant Commerce Clause," Oklahoma Tax Comrn'n v. Jeffersort
Lines, fnc„ 514 U.S. 175, 179, 131 L. Ed. 2d 261, 115 S. Ct. 1331 (1995),
that "creates an area of trade free from interference by the States," Boston
Stock Exchange v. State ^ ax Comm'n, 429 U.S. 318, 328, 60 L. Ed. 2d
514, 97 S. Ct. 599 (1977).

The Supreme Court discussed the effect of the Commerce Clause on the States'

legitimate taxing power in Boston Stock Exchange v. State Tax Commisslon

(1977), 429 U.S. 318, 328-329. .

[W]e begin with the principle that "[the] very purpose of the Comnterc.e
Clause was to create an area of free trade among the several States."
MoLeod v, J. E. Dilworth Co., 322 U.S. 327, 330 (1944). It is now
established beyond dispute that "the Commerce Clause was not merely
an authorization to Congress to enact laws for the protection and
encouragement of commerce among the States, but by its own force
created an area of trade free from interference by the States... [7]he
Commerce Clause even without Implementing legislation by Congress is a
Iimita0on upon the power of the States." Freeman v. Hewit, 329 U.S. 249,
252 (1946). The Commerce Clause does not,. however, eclipse the
reserved "power of the States to tax for the support of their own
governments" Gibbons v, Ogden, 9 Wheat. 1, 19$ (1824), or for other
purpases, cf. United States v. Sanchez, 340 U.S. 42, 4445 (1950); rather.
the Clause is a limit on:state power. Defining that limit has been the
continuing task of this Court.

[81 On various occasions when called upon to make the delicate
adjustment between tt e national Interest In free and opert trade and the
legitimate interest of the indMdual States ln exercising ttieir taxing powers,
the Court has counseled that the result turns on the unique characteristics

a
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of the statute at issue and jthe particular circumstances in each case. E.g.,
Freeman v, Hewit, supraf at 252. This c'ase-by-case approach has left
"much room for controversy and confusion and little in the way of precise
guides to the States in the exercise of their indispensable power of
taxation:' Northwestem S ates Portland Cement Co. v. Minnesota, 358
U.S. 450, 457 (1959). Ne^ertheless, as observed by Mr. Justlce Clark In
the case just cited: "[FJroni the quagmire there emerge... some firm peaks
of decislon which remain llbquestioned," Id., at 458.

0o0s/oaz

The Defendant's argument in the current case appears to use the strategy of pointing

out that the facts of ttt(s case do not fit neatly witttln any of the more specific holdings of

any controlling cases regarditig the invalidakion of tax statutes. But as stated in the

above passage from 8osron Sfock Exchange, cases in this area of the law must often

be decided on a case-by-case basis. Accordingly, in a case such as this where there is

no clear procedent providing principles of a speoiflc nature applicable to the specifio

facts of this case, this Court must "make the delicate adjustment between the netional

interest in free and open trade and the legitimate Interest of the individual States in

exercising their taxing powers". in doing so, the Court should consider the Commerce

Clause's purpose of creating a national market and give heed to the "ftrm peaks of

decision" tttat have emerged from the "quagmire" of the case-by-case approach. One

sucti "firm peak of decision" isl a general principle identified by the United States

Supreme Court in Granholm v. Fleald (2n05), 125 S.Ct. 1885, 544 U.S, _, as having

become well established.

Time and again this CRud has held that, in all but the narrowost
circumstances, state laws viofate the Commerce Clause if they mandate
"differentlal treatment of in-state and out-of-state economic interests that
benefits the former and burdens the later,"

What are those "narrowest circumstances" which the Court refers to in Granholm?

First, a statute will not be found;to be discriminatory based on differential treatment of

4
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two businesses or groups of businesses If they are not "similariy situated". Genera!

Motors Corp. v. Tracy (1997), 519 U.S. 278. Second, even a discrtminatory statute wlll

not be found ta viofate the Co nmerce Clause if the State can meet its burden of

justifying the statute "both in te,rins of local benefits flowing from the statute and the

unavailability of nondiscriminatory altematives adequate to preserve the local interest at

stake." Hughs v, Oklahoma (1979), 441 U.S. 322.

Accordingly, the tax statuke In the current case should be found to violate the

Commerce Clause if (1) it requires "differential treatment of in-state and out-of state

economic interests that benefits the former and burdens'the Iater", (2) cable television

service providers and direct broadcasting satellite television service providers are

"simitarly situated", and (3) the state fails to satisfy its burden of justifying the tax "both

in terms of locai benefits flowing from the statute and the unavailability of

nondiscdminatory alternatives ad'equate to preserve the locat interest at stake."

Plainliffs allege that the tax statute at issue in this case is Invaiid because it

Involves (1) faclat dlscrtmination; (2) a diseiminatory purpose, and (3) dlscrimination in

"practical effect", any one of which defects, taken by itself, Is an adequate basis for

ir validatirig ttie statute's sales taz on direct broadcast satellite services.

Plalntifts argue that the statute Imposing the sales tax in question is facially

discriminatory since the Imposition of the tax is made conditional upon whether

television broadcast signals are •reeolved at the consumers promises by way of direct

transmisston from an (out-of-state) satellite or by way of certain recefving or distribution

equipment located in Ohio. Plaintiffs argue that this differentiation is based upon the irt-

state or out-of-state Iocatlon of the transmission activity and the equipment used in that

5

000171



10/21/2005 02:13 FAX 614 962 9478 FCCP 9Tt1 FL. @1007i032

activity. PlaintKfs argue that such differential treatment based on in-state and out-of-

state location of equipment and aotlvity is prohibited by the Commerce Clause. The

arguments are not persuasive.

Plaintiffs make the argument that satellites are necessarily outside of Ohio since

the physics for how to achieve a geosynchronous orbit requires that the satellite be

located in outer space above the equator. But it would appear to this Court that their

argument functions just as well to establish that the satellites are also necessarily

outside of every other state. Hence, the out-of-state location of the satellite does not

necessarily entail an inherent connection with interstate commerce. It Is logically

possible that a direct broadcast satellite services provider mlght refuse to sell services

to anyone outside of Ohlo, might move all of its ground operations into Ohio, might

purchase its satellite from an Ohio manufacturer who manufactures the satellite from

parts made in Ohio from Ohio raw materials, arid even might launch the satelilte from

somewhere fn Ohio. Thus, the location of the sateilito In outer space, outside of every

state, does not logically entail that direct broadcast satellite services have an inherent

connection with interstate commerce.

It is true that satellites are necessarily located outside of Ohlo and that, therefore,

broadcasting television signals from satellites Is necessarily an activity that takes place

outside of Ohlo. However, Ptaintiffs misconstrue the case law to the extent that

Plaintiffs eonclude that the Commerce Clause necessarily prohibits discrimination

against such outer space equlpment and activities. Since the purpose of the Commerce

Clause Is to create a rraUonal free trade zone, dlserimination against outer space activity

and equipment is not prohibited tiy the commerce clause unless there is some adequate
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connection betweeri interstate cqmmerce and the outer space equipment and acfivlty

that are burdened by the discri'mination. Nothing on the face of the statute would

appear to establish such a connection. Thus, this Court Is not persuaded that the

statute facialfy discriminates ag^inst Interstate commerce merely because it disfavors

equipment and activities that are located, or occur, In outer space.

Plaintiff suggests that the statute facially dlscriminates because It conditions the

sates and use taxes upon whether the television broadcasting service provider faiis to

locate certain ground receiving or dlstribution equipment in Ohio. But the statute does

noi expllcitly state that such equipment must be located in Ohio. One has to make

further assumpGons that do not appear on the face of the statute in order to determine

that the sales tax exemption Isiconditfoned upon locating the relevant equipment in

Ohio. One has to assume that the subscribers will be located in Ohio and that Ohio

subsedbers can only be served by the relevant kind of ground receiving or dlstribution

equipment if at least some of that equipment is located In Ohio. 3ince the sales tax

applies to sales in Ohio, it woufd apply to a sale of satellite broadcasting servlces to an

out•of-state customer so long as the out-of-state customer purchases the services In

Ohio. Thus, when a non-resident subsoriber purchases television broadcasting services

for her use In another state, the appllcabllity of the tax will not be determined by whether

any of the relevant equipment Is located in Ohio, rather the applioabitity of the tax will

depend upon whether at least some of the relevant equipment is located in the

subscdber's horne state.

000173



10i21i2005 02:14 FAX 614 462 3478 FCCP OTrl FL. Z000/092

For the reasorts state above, this Court finds that the tax statutes at issue do not

faciatly dlscriminate against interstate commerce. Summary Judgment is granted to

Defendant on that issue.

Plaintiffs also allege that the Ohio sales and use taxes, as applied to satellite

direct broadcast service providers, are Invalid under the Commerce Clause because

they have a discriminatory purppse. Defendant argues that having a disaiminatory

purpose Is not an adequate basis for Invalidation. The Supreme Court has held

othenvise. In Rrnerrada Hess Corp. v. Director, Division of Taxatfon, Now Jersey

Deparfinent of the Treasury (1989), 490 U,S. 66, the Court said,

As our precedents show, a tax rnay violate the Conrrnerce Clause if it is
facially discriminatory, hals a disoriminatory intent, or has the effect of
unduly burdening interstate commerce.

The Court went on to explain that It found one of the tax exemptions In Bacchus

lnlports, Ltd. V. Dias (1984), 46$ U.S. 263, to be invalid because the exemption was

motiveted by a discdmirtatory intent (or, In other words, the tax exemption was invalid

because the tax exemption had a discriminatory purpose). Atso, in Minnosota v.

Ctoverleaf Croamery Co. (1981). 449 U.S. 446, 471, n.15, after indioating that eoonomic

protectionism is "virtually perse" jnvaiid, the Supreme Court said,

A court may flnd ttiat a state law constitutes "economic protectlonism" on
proof either of discriminatory effect, see Philadelphie v, New Jersey, or of
discriminatory purpose, see Hunt Y. Washington Apple Advertfsing
Comm'n, 432 U.S., at 352-353.

The Sixth Circuit has also heldithat, "A statute can discrlminate agalnst out-of-state

interests in three different ways:! (a) facially, (b) purposefully, or (r.) In practical effect."

Eastern Kentucky Resources v. Magoffin County Fiscal Court (1997, 6s' Cir.), 127 F.3d

8

000174



10/21/2005 02:14 PAX 614 462 3476 FCCP 9TkS PL. @)010/082

532. Followed by Lonscratcers, Inc, v. Robinson, (2005, 6s' Cir) 403 F.3d 798, t3U2.

This Court concludes that possessing a discriminatory purpose is one way in which a

statute can discriminate against interstate commerce.

In the context of the Commerce Clause, "discrimination" simply means differential

treatment of in-state and out-of-i tate economic Interests that benefits the former and

burdens the tatter. Oregon Waste Systems v. Dept. of Environmental Quality (1994),

511 U.S. 93, 99. Consequently,'a "discriminatory purpose" would be one that seeks to

benefit in-state economic Interests and burden out-of-state economic interests.

The Supreme Court's use or the words 'economic interest" in the definitton of

discrimination is significant. It means that the Commerce Clause cannot be construed

so narrowly as to only be con lerned when businesses are discriminated against In

accordance with their residence or when transactions or activities are discriminated

against because they occur out-of-state or cross state Iines. Rather, it follows from the

Supreme Court's definition of "discrimination" that the Commerce Clause is concerned

much more broadly with differential treatment whenever In-state economic interests are

benefited and out-of-state economic interests are burdened.

In construing the dormant Commerce Clause restriction on disorimination against

Interstate commerce, this Court must not Ignore the rationale for the restriction. That

restricBon,
I

"reflect[s] a centratconcem of the Framers that was an immediate
reason for calling the Constitutiona! Convention: the convlctlon that
In order to succeed, the new Union would have to avoid ttte
tendencies toward economic Balkanization that had plagued
relations among the Colonies and later among the States under the
Articles of Confederation."

9
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Granholm at 1895, Based upon that rationale, citizens possess a"right to have aceess

to the markets of other states on equal terms." td. at 1896. In the current case, direct

broadcast sateliite services are npt given equal access to Ohio markets as compared to

cable television service providers. Ttie former are subject to the sales and use taxes at

issue while the latter are exempt from those taxes.

In order to determine wl4er that differential treatment involves a`discriminatory

purpose", the deffnitlon of "discrimination" applicable in dormant Commerce Clause

cases must be considered. To constftute discrimination, the differential treatment must

not only benefit in-state economlo Interests, it must also burden.out-of-state economic

interests. Granholm v. fieald (2005), 125 S.Ct. 1885, 544 U.S. T Thus, purposeful

diserimina8on must not only include an intention to benefit in-state economic interests, It

must also include an awareness that out-of-state economic interests wiil be burdened.

Both motions are denied on the issue of whether the in-state interests that the General

Assembly intended to benefit were economic interests. Bothl motions are also denied

on the issue of whether the General Assembly was aware that the differential treatment

of cable and satellite services burdened out-of-state economic interests.

It Is undisputed that the bill was initially introduced as including a tax on both

direct broadcast satellite services and cable tclevlsion services, but that after lobbying

efforts by representatives from the cable tetevislon industry, the proposed bill was

modified so as to exempt cable television services from the tax. Reasonable minds

could conclude that the reasons articuiated by the lobbyists for the cable television

sorvices motivated the exemption of cable television services from the tax.

10
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It is undisputed that the cable industry lobbyists made the following arguments'

to the legislators in the 'study committee'2 In support of differential tax treatment of

direct broadcast satellite services and cable television services:

1) Since cable operators usually need access to public right of ways for
their cable systems, they become subject to local regulation In the
form of franchise agreements and permit requirements. Direet
Broadcast Satellite services are not subject to these kirlds of local
regulatory requirements. The types of looal regulatory requirements
involved indude:

a. local franchise fees up to 5% of gross revenues.
b. certain customer service standards,
c. free channels for public, educational, and govemmental access,
d. free production >;acilitles, equipment and services,
a. free wiring and Imonthly services for public schools and public

buildings,
f. local rate regulaition for basic servlce, and
g. commitments as to ownership and use of assets to insure

protection of public Interests.

2) Given that cabie operators are already subject to many taxes including
the franchise fees, imposing a new tax on cable operators would

' Plaintiff offered the att'nfav@ of Mr. Green to authenticate a number of documents attached to It induding
Exhibit C,'Committae to Siudy State arid Local Taxes: Comments of the Ohlo Cable 7efecommunicattons
Association", FxhibH D,'Commlttee to Study State & Local Taxes: Testimony of Edward F. Kazetek', and
Fxhibft F, a 6-2-2003 press release by the cable asseciation regarding the proposed bill. Defendam asks
this Court to strike ttle attidavit and its exhibit5. Some of the exhlblta have been ceparatety authenticated
and henca, the request has become moot as to those. Other exllbits do not appear to have much
relevance and the Court has no lntentlon of relying upon them. That leavos Exhibits C, D, and F.

Evidence Rule 901(A) says that authenttcation can be achieved by evidence suffident 9o support
a findtng that the matter In questlon Is what fla proponent clafms' Evklence Rule 001(8)(1) states that
this can be done by'Testdnony of a witness wffh knowledge. TesBmany thatthe matter is what RIs
ciaimed to be." Here the aftldavit Is sutfidtent to support a Onding that Mr. Green had knowledge and that
these three exhiKrts are what he and Plaintiffe claim they are. Hence, the authenticatlon raqutrement Is
sattslicd as to all Orree.

There Is no hearsay problem w@h regard to Exhibits C, D, and F fo the extent that they are not
offered to pmve the bvfh of the matters asserted, but rather to show the content of those materials as
pravided to at least some members of the General Assembty. The Court wilt not rely upon Exhibits C, D.
and F to prove the trulh of tha matters asserted therein,

Defendant doas not point to anyeJdenca that ExhibPt C and the tesOmony ln Exhibit U were not
provkfad to soma members of the General Assembly. Accordingly, on Mr. Green's und;sputed testimony,
thts Court finds that they were. W fttt regard to Exhibit F, Mr. Grean does not testity that R was ever
provided to any members of the General AssemtNy, and hence, this Court has no basis at this time upon
which it could flnd that Exhibit F affectad tha enacbnent of the leglsFation.
a A bipadisan group of legislators and eaecutfve txanah officials formed for the purpose of developlt}g tax
reform proposals.
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subject them to two' layers of taxation whereas direct broadcast
satellite services will only be subject to one layer.

1
3) Sinco cable operators are subject to the franchtse fee requirement ard

other local ragulatory' requirements that direct broadcast satellite
services are not subject to, cable operators are put at an unfair
competitive disadvantage. The customer base for direct satellite
broadcast servtces Is growing signiPlcantly, A tax should be imposed
upon the direct service satellite services in order to level the playing
field.

r(7jo11/o32

4) Due to the competitive advantage of direct broadcast satellite services,
there has been an "increasing shift of customers from cable to satellite
[which} wlll continue to erode Ohio's tax base unless the satellite
Industry is addressed." Accordingly, direct broadcest sateilfte service
providers should be made subject to a new tax.

Hereafter, these argumonts wlll be rsferred to as the "cabie industry lobbying

arguments". Having datermined that reasonable minds could conclude that some or all

of the reasons set forth in these cable industry tobbying arguments became the purpose

of the statute, the Court tlow turns to the question of determining whlch, if any, of those

purposes would be a discrimina}ory purpose: a purposo that favors in-state economic

interests and disfavors out-of•state economic interests.

Some of the Interests Identitied in the oable industry lobbying arguments are not

°eecmomic interests". Since discaimination is defined in terms of favoring local economic

interests, any purpose to favor nqn-economie interests is not a"discriminatory" purpose,

even A the favore(i interests are 'local" Interests. 1'he Court finds that the following

interests are not "economic" iiiterests, and thus, may quaiify as legitimate local

interests:

1) The Interest In protecting customer seMce standards.

2) 1'he interests in education, the promotion of local oulture, and the flow
of information about local events, government, etc, as served by
protecting the industry that provides (a) free channels for public,

12

000178



10/21/2005 02:16 FAX 614 402 5470 , FCCP BTH FL. rQ014/oS2

educational, and govemment access, (b) free production facilities,
equfpment and services, and (c) free wiring and monthly services for
public schools and public buildings.

3) The Interest iri contlolling the ownership and use of assets of
companies that serve non-economie public Interests in order to protect
those non-economic public interests.

4) The Interest in fair comlretitian in the marketplace ('leveling the playing
field") so long as that d'oea not mean handicapping a market participant
with superior lnherent competitive characteristios, or assisting a market
participant with inferiorinherent competitive characteristics, wtlen such
handicapping or assisting both benefits local economic Interests
associated with the inherently Inferior competitor, and burdens out-of-
state economic interests associated with the inherendy superior
competitor.

5) The interest in avoidihig unfair double taxation by exempting aertaln
market participants from a tax so long as the law governing
compensatory taxes defines when such an exemption Is appropriate.

While favoring these local interests would not support a charge of discrimination under

the Commerce Clause, favoring other local economic interests identified fn the cable

Industry lobbying arguments would support a charge of discrimination if combined with

the burdening of out-of-state economlc interests. The local economic Interests identffied

in the cable industry lobbying arguments include:

1) The interest In avoiding the eroslon of Ohio's tax base, inrauding the
interest in avoiding reductfon in the amount of local franchlse fees to
be collected,

2) The interest In local rate regulatlon for basic service.

3) The Interest In oontr•olling the ownership and use of assets of
companies that serve local publlc economic interests in order to
protect thosa local putilic economic Interests.

4) The interest in fair competition in the marketplace ("leveling the
playing field") !f that means handicapping a market partlclpant with
superior inherent competltive characteristics, or assisting a market
partieipant with Inferior Inherent competitive characteristics, when such
handicapping or assisting both benefits local economic interests

13

000179



10/21/2005 02:16 FAX e14 402 9478 FCCP 9T(i FL.

associated with the inherently inferior competitor, and burdens out-of-
state economic interests associated wlth the inherently superior
competttor.

VJ015/092

5) The interest In avoidin̂g unfair double taxatlon by exempting certain
market participants fr4m a tax If the law goveming componsatory
taxes does not permlt Buch an exemption.

As between the local econoniic Interests and the local non-economic interests

suggested by the cable industry lobbying arguments, there is a genuine Issue of fact as

to which of those Intorests the General Assembly intended to favor when it enacted the

statute taxing sales by dlrect broadcast satellite services but exempting cable television

service sales. Neither party meets Its initiat burden for purposes of summary judgrnent

of pointing to evidence that would demonstrate an absence of a genuine Issue of

material fact as to this question and hence both summary judgment motions must ba

denied vn this question.

Pialntiffs also argue that the statute sought to serve other local economic

interests since cable service providers niake more local investrnent and employ more

Ohioans. Plaintiffs offer Exhibit F to Mr. Green's afNdavit, a press release issued by the

cable industry association prior to the passage of the blil noting the extent of the cable

industry's investment In Ohio and the number of its employees in Ohio, While It is

cortalniy possible that this press release was made available to members of the General

Assembly, or that the members of the General Assembly were otherwise generally

aware of such alleged facts, neither party points to evidence that would demonstrate an

absence of a genuine issue of materiat fact about such matters. Thus, nelther party has

met its initial burden for purposes of summary judgment with regard to that issue.

Consequenlly, both summary judgment motions are denied as to the Issue of whether
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the differential tax treatment of satellite and cable servlces was intended to favor local

economic interests such as protect{ng the cable service providers' greater investment in

Ohio and employment of more Ohloans.

Since discrimination in thla Commerce Clause context is deflried as including

both (1) the favoring of In-state etonomic interests and (2) the burdening of out-of-state

econornic Interests, it would foltow that a"dlscriminatory purpose" must include both (i)

an intentlon to favor in-state ecqriomlc (nterests and (2) an awareness that doing so will
I

burden out-of-state economic interests. Neither party points to evidence that would

demonstrate the absence of a genuine issue of materiai fact as to whether the members

of the General Assembly were generally aware tftat they were burdening out-of-state

economic interests (i.e., the economic Interests of other states or of Iocalities within

other states). Hence, they did hot meet their initlal burden for purposes of summary

Judgment and both motions are denied as to that Issue.

Pialntiffs also allege that the differentiai sales and use tax treatmerit of satellite

arrd cable television providers discriminates in its practicaf effect agalnst interstate

commerce. Since discriminatfon is defined fn the Commerce Clause context as

differential treatment of in-state and out-of-state economic interests by favoring the

former and burdening the latter, the issues are whether, fn practir,al effect, the

differential tax treatment of satellite and cable provlders (1) favors in-State economic

interests, and (2) burdens out-of-state economic intsrests.

Summary judgment must.be granted to Plaintiffs on both Issues. Reasonable

minds can reach but one conclusion that the differential tax treatment burdens out-of-

state economic interests and favdrs in-state economic Interests.
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Given the technology used by cable operators to distribute their television

programming after it has been: gathered, they must locate substantial distribution

equipment in Ohio, and have In fact done so. That, of course requiros substantial

Investment and employment in Ohio. The equipment must, for the most part, be located

in pubilc right of ways, which requires obtaining the right to do so, which in most cases

involves the payment of franchlse fees to local governments,

The evidence indicates that there are not substantial differences in the way that

cable and satellite operators gather thair programming signals prior to distribution to

consumers. What diiferentiates ^he two types of senriaes with regard to their effects (in

practical operation) on in-state and out-of-state economic interests is the final leg In the

distribution process. At a rtl ! inlmum, distrfbutlon by cable necessarily involves

installation of a huge network of cables throughout Ohio. It has also, as a matter of fact,

irivolved the installation of some "head-ends" in Ohto.

By contrast, sateltite providers have not needed, or chosen, to locate any of their

distribution equtpment in Ohio, The Plaintiffs' distribution equipment is Ilmited to two

uplink facilities each, all of which have been located outside of Ohio. Furthermore,

glven that such a small numberpf uplink facilities are needed, the probability that any

satellite provider would locate a substantlal portion of its distribution facilfties (n Ohio is

very nluch lower than the probabitity that any cable operator selling its services in Ohio

would locate substantial distribution facpiUes in Ohio, Accordingly, reasonable minds,

construing the evidenoe In Defendant's favor, can reach but one conclusion that, in

practical operation, the tax distinction between satellite and cable providers in the

statutes under consideration, which is based upon the different tochnologies they use
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for distribution of television programming, favors in-state economic interests and

burdens out-of-state eeonomic Interests. Consequently, summary judgment Is granted

to PlaintHfs on that Issue.

The argument that the ssles and use taxes at issue merely "level the playing

fletd' since cable rovidersp generally must pay franchlse fees Is unpersuasive.

Franchise fees are the means by{ which cable providers purchase access to public right

of wa'ys. Since satellite providers have no need to access the public right of ways, their

ability to avold franchtse fees is a special effreiency associated with their method of

transmitting television signals. Consequently, the imposition of sales and use taxes in

order to negate that special effici ency does not'level the playing field", but rather works

like a golf handicap, depriving the better player of the beneflt of hls superior competitlve

characteristics. Under the ordinary meaning of the "level playing field" metaphor, a

"tevei playing field" is one that allows the conlest to be determined by the competitive

characteristics of the players themselves, rather then by the tf(t of the field. The right of

equal access to markets3 entails that ft is improper to tax a market participant merely for

the purpose of deprivirlg that market participant of the benefit of Its own special

competitive characteristics, Suc^ a tax levled against a market partidpant In order to

deprive that participant of the benefit of a superior competitive characteristlo does rlot

"level the piaying fleld', but tiits the p(aying field in favor of the participant that lacks the

superlor competitive characteristic. Slnce the sales and use taxes at issue in this case

deprive satellite service providers of the benefit of a superlor competitlve characteristie

that they possess (the satellite provider's lack of neod to pay for access to public right of

' Granho7m at 1a8$.
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ways), those taxes do not "Ievei the playing field", but rather tllt the field in favor of the

cable service providers.

In any event, the law has already defined the type of tax ttlat is permitted for the

purpose of "leveling the playing field" between in-state and out-of•state economic

interests when another tax has allegedly tilted the playing field. An otherwise

discriminatory tax is permitted fo i purposes of leveting the playtng field only ff it qualifies

as a"Compensatory tax". The sales and use taxes at Issue in this case do not qualify as

compensatory taxes.

As stated by the Supreme Court in Fulton Corp. v. Peulkner (1996), 516 U.S.

325, 338-339,

[t]he third prong of perisatory tax analysis ... requires the
compensating taxes to fail on substantially equivalent events. Although we
found such equivalence in the satesluse tax combination at issue in Si/as
Mason, our more recent cases have shown extreme reluctance to
recognize new compensatory categories. In Oregon Waste, we even
pointed out that "use taxes on products purchased out of state are the only
taxes we have upheld in recent niemory under the compensatory tax
doctrine." 511 U.S. at 105. On the other hand, we have rejected
equivalence argument's for paidng taxes upon the earning of Income and
the disposing of waste, fbld., the severance of natural resources from the
soil and the use of resources imported from other States, Maryland v.
Louisiana, 451 U.S. at 759, and the manufactudng and wholesaiing of
tangible goods, Tyler Pipe Industries, Inc. v. Washirrgtan State Dept. of
ftevenue, 483 U.S. 232, 244, 107 S. Ct. 2810, 97 L. Ed. 2d 199 (1987);
Armco Inc. v. Hardesty, 467 U.S. at 842. In each case, we held that the
paired actlvities were not "sufficiently similar in substance to serve as
mutuatly exclusive proxies for each other." Oregon Waste, supra, at 103
(intemal quotation matks and citation omitted).

The sale or use of satellite broadcast services is clearly not sufficiently similar in

substance to the use of public right of ways by cable operators. The sales and use

taxes cannot serve as proxies for franchise fees since the franchlse fees that cable,

operators pay are, at least In part, charged for the purpose of compensating the public
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for the private commercia{ use of,public fight of ways. Some courts have desrxibed the

franchise fees as befng like rent.l The sales and use taxes at issue do not function like

rent since it is undisputod that satellite providers have no need to use public right of

ways. Summary judgment is grajtted to Piaintiffs to the extent that thts Court finds that

the sales and use taxes at issue 1io not function as "compensatory taxes" relative to the

tianchise fees paid by cable pro^Aders, and furthermore, they do not level the playing

fieid" (in the relevant sense that would negate the charge of discrirnination), but rather,

they tilt the playing field in favor of the cable operators, thereby favodng In-state

economic Interests and burdening out"af-state economic interests. Reasonable minds,

construing the evidenee in DefendanCs favor, could reach but one conclusion on those

issuos.

Even though this Court has granted summary judgment on the issue of whether

the differential tax treatment of satellite and cable operators satisfies, fn practical

operatlofi, the definition of discdminatlon, there remains another Issue that must be

decided before It can be found that the statute discriminates against the satellite

providers. Differential treatment of in-state and out-of-state economic Interests is

'discriminatlon° for purposos of the Commerce Clause onty tf the differently treated

entlties are "similarly situated". As the United States Supreme Court said in General

Motors Corp, v. Tracy (1997), 519 U.S. 278,

Conceptuaity, of course, ahy notion of dtscrimination assumes a comparison
of substantially simitar entities. Although this central assumption has more
often than not Itself remained dormant In this CourPs opintons on state
discrimination subject to review under the dormant Commerce Clause, when
the allegedly compettng entittes provide different products, as here, there is a
threshold question whetheF the companies are Indeed simitarly situated for
constitutional purposes, This Is so for the simple reason that the difference in
products may mean that the different entities serve different markets, and
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{

would continue to do so e'en if the supposedly discriminatory burden were
removed, lf In fact that shculd be tho case, eliminating the tax or other
regulatory differential woulI not serve ttie dormant Commerce Clause's
fundamental objective of preserving a national market for competidon
undisturbed by preferentia advantages conferred by a State upon its residents
or resident competitors. tn^Justice Jackson's now-famous words:

Our system, foster ^ d by the Commerce Clause, is that every farmer
and every craftsmayt shall be encouraged to produce by the certainty
that he wil{ have free acoess to every market in the Nation, that no
home embargoes wiit withhold his exports, and no foreign state will by
customs duties or regulations exclude them, Likewise, every consumer
may look to the free compatition from every producing area in the
Nation to protect him from exploitation by any. Such was the vision of
the Founders; such has been the doctrine of this Court which has given
It reality." H. P. Hood & Sons, lnc. v. Du Mond, 336 U.S. 525, 539,93 L,
Ed. 865, 69 S. Ct. 967 (1949).

See aiso, e. g., Wyoming;v, Oklahoma, 502 U.S. 437, 469, 117 L, Ed. 2d
1, 112 S, Ct. 789 (1992) (SCALIA, J., dissentfng) ("Our negative
Commerce Clause jurisprudence grew out of the notion that the
Constitutlon implicitly established a national free market .. ."); Reeves,
Inc. v. Staka, 447 U.S. at 437 (The dormant Commerce Clause prevents
"state taxes and reguiatory measures impeding free private trade fn the
national marketplaca"); Hunt v. Washington State Apple Advertising
Comm'n, 432 U.S. 333, 350, 53 L. Ed. 2d 383, 97 S. Ct. 2434 (1977)
(referring to "the Commerce Clause's overriding requirement of a naffonai
'common rnarket'"). Thus, In the absence of actual or prospactive
compotiGon betwsan the supposedly favored and disfavored entittes in a
single market there can{be no local preference, whether by express
discrimination against interstate commerce or undue burden upon it, to
whioh the dormant Commerce Clause may appty. The dormant Commerce
Clause protects markets and participants in markets, not taxpayers as
such.

This passage tends to suggest that enSties are simllariy situated it they compete in the

same market. In the current case, it Is undisputed that cable operators and direct

broadcast satellke providers compete iri the same market Defendant argues that direct

broadcast satellite services and cable television services are not similady situated

because they use different methods to deliver television progranuning and they are
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subject to different regulatory schemes. Plaintiffs respond by arguing that they are

similariy situated since it is undisnuted that they compete with one another.

The case law that Plainti s rely upon does not state that actual or prospective

competition by itself entails tha^ the competitors are similady situated. Rather, the

cases merely indicate that entities are not similarly situated K they do not actually or

prospecUvely compete. The above quoted passage, for example, only says, "in the

absence of actual or prospective competition between the supposedly favored and

disfavored entities In a single market there can be no local preference". This leaves

open the possibillty that two competing entlties rnight not be "similady situated".

Indeed, there have been cases I i whlch certain business entities have been found to be

not slmllarly situated In spite of t6 fact that they did compete or would have except for

the law that was being challenAed. See Enxon v povemor of Maryland (1978), 437

U.S. 117. GenscraRers v. Robinson (2005, 8w Cir.), 403 F.3d 798.

l7ofendant argues that there are differences between cable and satellite

providers wt ich might be called "differences in the nature of their businesses', and tflat

ttterefore, the Court should flnd that they are not similarly situated. The argument is not

persuas'rve because "simiferity", lunlike 'identity", does not entail that "similar" enUties

are absolutely alike. Entities that are "simllar", but not "identical", will have some

differences. Entities can be ciassitied as "simitar" in spite of their differences when

those differences are not so significant within the particular context in which the

oategorization is being made as to justify a determination that they are not 'slmilarr. In

other words, one should concludo that two entities are "similar in a given context, if one

is justified in treating the entities as being alike in the given context in spite of their
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differences. Accordingly, the issue In this case Is whether the differences between

cable and satepite television servii ces are of the sort that /ustifies a determination in the

context of the Dormant Commerce Clause that they are not "simifarfy situated" even

though they do directly compete with one another in the marketplace,

Differential tax treatment of competing businessos that favors in-state economic

interests and burdens otit-of-state economic Interests harms interstate commerce In

precisely the manner that the Commerce Clause was meant to prevent. Accordingly, if

there is such differential treatment that favors In-state economic Interests and burdens

out-of-state economic interests, then differences between the competing businesses are

adequate to justify a determination that the businesses are not "simiiarly situated° only if

those differences are such that they justlfy permltting the harm to interstate commerce
t

that occura as a resuft of treating the competing btrsinesses differentfy. Thus, when two

businesses are in compeUtion with each other, that alone constitutes good reason for

finding them to be "similedy situated" unless there Is some overriding reason that

justifies treafing them differently.

The mere fact that a difference between two businesses can be labefed as a

"difference in the nature of the businesses" is not sufficlent by itsetf to justify a

determination that the businesses are not "similarly situated". So, for example,

businesses were treated as being "similarly situated" despite differences in the nature of

the businesses in both General Motors, supra, and Bacchus Imports, supra.

ln the current case, differential tax treatment cannot be Jusdfied by the fact that

cable services invest more in the local economy and pay trarrchise fees to local

govemments. The Commerce Clause forbids reliance upon these local economic
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interests as a reason for harming interstate commerce. Accordingly, those local

economic interests are not an adequate basis for finding that direct broadcast satellite

services and cable television serrvices are not similarly situated.

Furthermore, given that ttiese two kinds of multi-channel broadcasting services

are in direct competition with each other, the mere fact that they use different methods

for delivering television signals, or that they are regulated somewhat differently, are not

in and of themselves an adequate basis for finding that they are not simllady situated.

On the other hand, If there is some partioutar difference in the method of broadcast or

I
the regulatory schemes that jus I tffies the harm to interstate commerce resul6ng from

dlfferential treatment, then and only then should those particular differences be

regarded as a basis for finding that cable and satellite services are not slmilarly situated.

What kinds of considerafions provide 1egi8mate reasons for treating competitors

differently? Legitimate reasons for differenUal treatment of wmpetitors, If there are any,

could provide a basis for a determination that competitors are not similariy situated. In

General Motors the Supreme Court said,

We have corislstently recognized the legitimate state pursuit of ..
interests [in protecting heath and safety] as compatible with the
Commerce Clause, which was '"never Intended to cut the States off from
legislaUpg on all subjects relating to the health, life, and safety of their
citizens, though the legislation might indlrecUy affect the commerce of the
country." Nuron Portland Cement Co. v. Oetroit, 362 U.S. 440, 443-444, 4
L. Ed. 2d 852, 80 S. Ct. 813 (1960) (quoting Sherlock v. Alling, 93 U.S- 99,
103, 23 L. Ed. 819 (1876)), Just so may health and safety considerattons
be weighed in the process of declding the threshold quesfion whether the
eondifions entailing applicatlon of Ute dormant Commerce Clause are
present,

General Motors at 306-307. If health and safety considerations can be weighed "in the

process of deciding the threshold question whether the conditions entailing application
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of the dormant Commerce Clause are present", this would suggest that businesses

which compete in the same market may nevertheless be found to be not slmiiarly

situated if differential treatment serves the publlCs interest in health, life, and safety to

such an extent that the harm done to interstate commeree Is justified.

Lensorafters v. Robinson (2005, 6s' Cir,), 403 F.3d 798, serves as an example of

a case In which the concem for health was weighod in the determination that two kinds

of competing businesses were not simltariy situated. The Sixth Circuft found that retali

optical storos and licensed optometnsts who sell eyewear are not "similarly situated"

even though they do compete. The Court based that determination in part upon the fact

that `Unlike retail optical stores, licensed optometr1sts are healthcare providers and, as

such, have unique responsibiliGe's and obligations to their patients that are not shared

by optometric stores". The regulation at issue in that case prohibited the lease of space

in retail optometdc stores to optometrists. The regulation had the apparent purpose of

protecting the professional judgment of optometrists from unnecessary Influences

unrelated to the needs of their patients. The Court apparently believed that the health

related basis for dlfferenliatfng between optometrists that sell eyowear and retall optical

stores Was an adequate basis for finding that the two were not similarly situated in spite

of their competitton against each other In the retall eyewear market.

Health and safety considerations are not the only concerns that should be

considered "in the process of deciding ltte threshold question whether the conditions

entailing application of the dormant Commerce Clause are present". In Malne v. Taylor

(1986), 477 U.S. 131, 138, the Supreme Courl said,

The limitation imposed by the Cammerce Clause on state regulatory
power "is by no means absolute," and "the States retain aulhority under
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I
their general pollce powers to regulate matters of 'legitimate local
concern,' even though inte tstate commerce may pe affected."

Thus, not only health and safety, but also any logitimate local concern should be

considered when determining whether 'the conditions entailing application of the

dormant Commerce Clause are present". Such "conditions entailing appiicaUon of the

dormant Commerce Clause" Include whether two differendy treated entitles are

"simllarly situated". Thus, health, safety, or any other IegiUmate local concem used to

justify the different tax or regulatory treatment of two entitles (other than a mere

preference for local ooonomic interests over out-of-state economic interestsj4 may be

considered in determining whether the two entities are "slmifarly situated'.

Some of the Interests allegedly intended to be served by the different tax

treatment of cable and satellite companies would appear to qualify as legitimate local

non-economic coricems. Those apparently legftfmate conoerns would Include the

protection of the oducationat, informationai, and cultural beneflts secured from cable

companies by franchise agreements between local governments and the cable

companies. Those agreements often require that the Cable operators pmvide channels

for local programming, provide facilities for the produotion of such programming, and

provide free equipment and services to the pubilc schools.

How should this Court proceed to determine whether the local non-eeonomic

interests in protecting the educational, Informational, and cultural benefits secured from

cable compantes are sufficient to justify a determinatlon that cable and satellite service

° The dauso alms at preventing the balkanization of the natfonal matKet by preventing state and local
govemments Trom engaging In eoonom(C proteefionism designed to protect their local economic interesta.
Thus, fn most aihiations, itwoWd defeaf the purpose of the dormant Commerce Clause to nnd that hvo
competing entities are not simAarly situated merely because one better serves local eeonomle Inter®sts.
There is no apparent reason to make an exception In Ihe airrent Oase.
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providers are nbt similarly sittiated? As noted in General Motors, the Issue of whether

two businesses are "simitarly sftuated' has often been "dormant" in the Commerce

Clause cases. As a oonsequence, the cases have apparently not yet completely

formulated a principled approach to the detennination of whether two competing

businesses are similarly situated. The parties have not pointed to legal authortty that

explicitly formulates the methad for determining whether competing businesses are

"sirnitarly situated", nor has this Court discovered any such legal authority In Its

research. Nevertheless, as Indicated above, the Supreme Court has endorsed the

practtce of considering health, safety, and other legltlmate local cancems when

"declding the threshold question whether the conditions entailing appfication of the

dormant Commerce Clause are present". As a matter of reasonableness, such

concems would not be adequate 'to Justify a determinatfon that the competitors were not

similariy situated unless those concerns are adequate to justify the harm to interstate

commerc:e that would result from treating the compeUtors differently. Thus, it would

seem that the appropriate procedure must Involve weighing the local benefit sought by

the legislature against the harm done to interstate commeroa by the dlfferential

treatmonts Reasonableness would also seem to requlre that one consider whether

there are altemative methods for obtaining the local benefit without engagirtg In the

Such a weighfng appears to have oecvrred, at least impllcdly. in the casss eitad by the I7efendant: For
example, a cancem about the possibitiry of market monopolizatidn if vertical integrstion (f.e., when a
commodity Is sold at retail by the produber of a oommodity or by sonre subsidiaries or related companies)
3s alfowed within gie market wav apparentlyregarded as an adequate basis for a datermination ttiat the
veracally integrated antity was not similarly aituated wiih the independent retailer, Exxon, supra. A
eancern tor vertlcal Integration was apparently also the basis for the ffndfng in Ford Motor Co. v. Texas
pept ofTrana. (5'x Cir. 2001), 264 F.3d 493, fhat independent auto dealers and auto manufacturers wlth
retaq operatlons are not sfm7ady situated even though they compete wilh one another. Heahh
considerations were the apparent basis for finding that direct shippers of cigarettes wre not simiiarly
situated as bridc-and-morhdr sellers {n Brpwn & WU/famsan 7obacdo Corp. v. Patak!(2nO Cir. 2003), 320
F.3d 200. The state had indlcated that its purpose was to require face-to-faoe sales In order to avoid
sales of cigarettes to rrrinors. Aa indicated above, tansoraRers, eupra, is another case In whlch health
concerqs juslify a finoing that the competitors are not similarly siluated.
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differential treatment of competitors, thereby harming Interstate commerce. Since the

dormant Commerce Clause gives the weight of the Constitution to the purpose of

protecting inteistate commerce, local irrterests should not be made a basis for

burdening interstate commerce ff other adequate means of pursuing the local interest

are available.
I

Thus, it would appear that the reasonable and appropriate method for

determining whether a local non-econamic interest Justifles a determination that two

competlng businesses are not similarty situated, is to weigh the local benefit resulting

from dlfferentiai treatment against the harm to interstate commerce, and to consider

wttether there are adequate alternative means for securing the Iocaf benefit that do not

require as much harm to interstate commerce.

The appropriateness of this method is supported by the fact that a very similar

weighing procedure has been adopted in similar contexts such as when local legislatlon

burdens Interstate commerce without discriminating against It. In Pike v. Bruce Churr;h

(1970), 397 U.S. 137, 142, the Supreme Cotlrt described the process as follows:

If a legitimate local purpose is found, then the questlon becomes one of
degree. And the extent of, the burden that will be tolerated will of course
depend on the nature of the local Interest involved, and on whether it
could be promoted as well with a lesser impact on interstate activities.

Pike shows how legitimate local interests should be evaluated in the donnant

Commerce Clause context. Adjusting and applying the Pike test to the determinatlon as

to whether two competing businesses are similarly situated results in the same

reasonable method descrlbed (n the previous patagraph. A court should not ortly

consider (1) the extent of the burden on Interstate commerce caused by the differential
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treatment, and (2) the importanee of the local interest, but aiso (3) the extent to which

the local interest could be promoted with lesser impact on Interstate commerce.
i

Slnoe thls procedure had not been identified for the partEes prior to this decision,

their summary judgment motions did not discuss the issues that the procedure poses.

For example, how much better is the cable industry at serving local educational,

informational, and cultural interests? What is the extent of the harm to Interstate

commerce caused by the differential tax treatment of cable and satellite televlsion

services? To what extent could local educational, Inforrnational, and cultural interests

be served without the differentiai treatment ef cable and satellite businesses? For

example, to what extent would it have beerr possible or practicable to make the

exemption from the sales and use taxes conditional upon the extent to which a

partlcular satellite or cable provider serves local edueadonal, informational, and cultural

interests by providing the relevant services and equipment? Such a distinction would

have avoided rewarding free riding cabte companies, if any, that are not serving the

relevant local interests. At the same time, such a distinction would reward publlcly

responsible satelllte companies, If any, that do serve those local interests. Thus, It

would appear that the local non-economic interests could be better served by taxing

businesses differentfy based direotly upon the extent to which they serve those local

non-oconamic interests. At the same time, such a distinction in who qualifies for the tax

exempticn would probably reduce the burden upon interstate commerce since the tax

distinction would r ot be so closely related to the in-state location of equipment used to

transmit television programming to subscribers.

I
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Given that genuine Issues of material fact remain with regard to whether cable

and satellite television service providers are similarty sltuated, both summary judgment

motions are denied on ihat issue.

Analysis of Defendant's Summary Judgment Motion with regard Plaintiffs' ottier
Claims

Plaintdfs allege that the salles and use taxes at Issue violate the Equal Protection

Clause. Defendants argue without opposition from the Plalntiffs that a rational basls

standard applles. Indeed, in WS Life Ins. Co. v. Stato Bd. Of Equalization (1981),

451 U.S. 658, the Supreme Court indicated that It has requlred "no more than a ratlonal

basls for discrimination by States against out-of-state interests in the context of equal

protection fitigatlon." In General Motors, supra, the Supreme Court said, "state tax

classifications require only a rational basis to satisfy the Equal Protection Clause '

A rational basis for dffferenfial tax treatment exists if the "difference in treatment

rationally furthers a tegitimate state Interest." Nordlinger v. Hahn (1992) 505 U.S. 1. In

the current case, reasonable minds construing the evidence in favor of Plaintlffs can

reach but one oonclusion that the difterential tax treatment at Issue is rationally related

to furthering the state's interest in protecting the local educational, informationel, and

culfurat beneflts secured by local govemments from cable service providers by way of

franchise agreements. While thls Court would tend to agree with Piafntiff that any

discriminatory purpose that vfolates the Commerce Clause would be an illegitimate

purpose, the interest in proteeting such local educational, informational, and cultural

benefits is not a discriminatory purpose, much less an illegitlmate discriminatory

purpose. Having found that the differential tax treatment 1s rationaify related to a

legitimate governmental purpose, it is not necessary for equal protection purposes to
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inquire Into whether that was the legislature's actuai purpase. Heller v. Doe (1993), 509

U.S. 312. Accordingty, summary'judgment must be granted to Defendant on the Equal

Protectfon claim.

Plaintiffs do not oppose d I efendant's summary judgment matlon with regard to

Plaintiffs"fair relation" clalm (CotJnt II), Suntrnary Judgment Is granted as to that claim.

Courtt IV of Plaintiffs' Complaint seeks a deciaratory judgment that Section 602

of the Telecommunications Act of 1996 preempts the provisions of Ohio Law that allow

local govemments to levy a 3% sales tax on dlrect broadcast satellite television

services. This Cottrt would wonder whether there Is even a justiciable question at this

point since no such local tax has; been levied. in any event, Section 602 only exempts

providers of dtrect-to-home sateliite sesvices from "wllection or remfttance, or both, of

any tax or fee imposed by any local taxirig jurisdlction on direct-to-home satellite

service." That section does not prohiblt the imposition of a local sales tax on such

satelllto services so long as the local govemment has some other method of collecting

the tax. Accordingly, at most, Section 602 would preempt a state or local law requiring

that direct-to-home satellite servioe providers collect and/or remit a local sales tax on

such services. Summary Judgment is granted In favor of Defendant as to Count IV

insofar as this Court hereby declares that Section 602 does not preempt the imposition

of a local sales tax on dlreet-to-hOme satellite service providers.e

ANIEt. T.`HO¢4N, JUDGE

The question of whettier Section 602 preempts any state or local requirement that direct-te-ilome
satelllte seMoe provfden: collect and remit a eales tax Is not ripe sinca there is no suggestion that any
such state or local requirement currentty exlsts.
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United States Constitution

Article I

Section 8. The Congress shall have power to lay and collect taxes,
duties, imposts and excises, to pay the debts and provide for the
common defense and general welfare of the United States; but all
duties, imposts and excises shall be uniform throughout the United
States;

To borrow money on the credit of the United States;

To regulate commerce with foreign nations, and among the several
states, and with the Indian tribes;

To establish a uniform rule of naturalization, and uniform laws on the
subject of bankruptcies throughout the United States;

To coin money, regulate the value thereof, and of foreign coin, and fix
the standard of weights and measures;

To provide for the punishment of counterfeiting the securities and
current coin of the United States;

To establish post offices and post roads;

To promote the progress of science and useful arts, by securing for
limited times to authors and inventors the exclusive right to their
respective writings and discoveries;

To constitute tribunals inferior to the Supreme Court;

To define and punish piracies and felonies committed on the high seas,
and offenses against the law of nations;

To declare war, grant letters of marque and reprisal, and make rules
concerning captures on land and water;

To raise and support armies, but no appropriation of money to that
use shall be for a longer term than two years;

To provide and maintain a navy;

To make rules for the government and regulation of the land and
naval forces;

To provide for calling forth the militia to execute the laws of the union,
suppress insurrections and repel invasions;
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To provide for organizing, arming, and disciplining, the militia, and for
governing such part of them as may be employed in the service of the
United States, reserving to the states respectively, the appointment of
the officers, and the authority of training the militia according to the
discipline prescribed by Congress;

To exercise exclusive legislation in all cases whatsoever, over such
District (not exceeding ten miles square) as may, by cession of
particular states, and the acceptance of Congress, become the seat of
the government of the United States, and to exercise like authority
over all places purchased by the consent of the legislature of the state
in which the same shall be, for the erection of forts, magazines,
arsenals, dockyards, and other needful buildings;--And

To make all laws which shall be necessary and proper for carrying into
execution the foregoing powers, and all other powers vested by this
Constitution.in the government of the United States, or in any
department or officer thereof.
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4939.01 Municipal public way definitions.

As used in sections 4939.01 to 4939.08 of the Revised Code:

(A) "Cable operator," "cable service," and "franchise" have the same meanings as in the "Cable
Communications Policy Act of 1984," 98 Stat. 2779, 47 U.S.C.A. 522.

(B) "Occupy or use" means, with respect to a public way, to place a tangible thing in a public way for
any purpose, including, but not limited to, constructing, repairing, positioning, maintaining, or
operating lines, poles, pipes, conduits, ducts, equipment, or other structures, appurtenances, or
facilities necessary for the delivery of public utility services or any services provided by a cable
operator.

(C) "Person" means any natural person, corporation, or partnership and also includes any
governmental entity.

(D) "Public utility" means any company described in section 4905.03 of the Revised Code except in
divisions (A)(3) and (10) of that section, which company also is a public utility as defined in section
4905.02 of the Revised Code; and includes any electric supplier as defined in section 4933.81 of the
Revised Code.

(E) "Public way" means the surface of, and the space within, through, on, across, above, or below, any
public street, public road, public highway, public freeway, public lane, public path, public alley, public
court, public sidewalk, public boulevard, public parkway, public drive, and any other land dedicated or
otherwise designated for a compatible public use, which, on or after the effective date of this section,
is owned or controlled by a municipal corporation. "Public way" excludes a private easement.

(F) "Public way fee" means a fee levied to recover the costs incurred by a municipal corporation and
associated with the occupancy or use of a public way.

Effective Date: 07-02-2002

http://codes.ohio.gov/ore/4939.01
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5739.01 Sales tax definitions.

As used in this chapter:

(A) "Person" includes indivlduals, receivers, assignees, trustees in bankruptcy, estates, firms,
partnerships, associations, joint-stock companies, joint ventures, clubs, societies, corporations, the
state and its political subdivisions, and combinations of individuals of any form.

(B) "Sale" and "selling" include all of the following transactions for a consideration in any manner,
whether absolutely or conditionally, whether for a price or rental, in money or by exchange, and by
any means whatsoever:

(1) All transactions by which title or possession, or both, of tangible personal property, is or is to be
transferred, or a license to use or consume tangible personal property is or is to be granted;

(2) AII'transactions by which lodging by a hotel is or is to be furnished to transient guests;

(3) All transactions by which:

(a) An item of tangible personal property is or is to be repaired, except property, the purchase of
which would not be subject to the tax imposed by section 5739.02 of the Revised Code;

(b) An item of tangible personal property is or is to be installed, except property, the purchase of
which would not be subject to the tax imposed by section 5739.02 of the Revised Code or property
that is or is to be incorporated into and will become a part of a production, transmission,
transportation, or distribution system for the delivery of a public utility service;

(c) The service of washing, cleaning, waxing, polishing, or painting a motor vehicle Is or is to be
furnished;

(d) Until August 1, 2003, industrial laundry cleaning services are or are to be provided and, on and

after August 1, 2003, laundry and dry cleaning services are or are to be provided;

(e) Automatic data processing, computer services, or electronic information services are or are to be
provided for use in business when the true object of the transaction is the receipt by the consumer of
automatic data processing, computer services, or electronic information services rather than the
receipt of personal or professional services to which automatic data processing, computer services, or
electronic information services are incidental or supplemental. Notwithstanding any other provision of
this chapter, such transactions that occur between members of an affiliated group are not sales. An
"affiliated group" means two or more persons related in such a way that one person owns or controls
the business operation of another member of the group. In the case of corporations with stock, one
corporation owns or controls another if it owns more than fifty per cent of the other corporation's
common stock with voting rights.

(f) Telecommunications service, including prepaid calling service, prepaid wireless calling service, or
ancillary service, is or is to be provided, but not including coin-operated telephone service;

http://codes.ohio.gov/orc/5739.01
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(g) Landscaping and lawn care service is or is to be provided;

(h) Private investigatlon and security service is or is to be provided;

(i) Information services or tangible personal property is provided or ordered by means of a nine
hundred telephone call;

(j) Building maintenance and janitorial service is or is to be provided;

(k) Employment service is or is to be provided;

(I) Employment placement service is or is to be provided;

(m) Exterminating service is or is to be provided;

(n) Physical fitness facility service is or is to be provided;

(o) Recreation and sports club service is or is to be provided;

(p) On and after August 1, 2003, satellite broadcasting service is or is to be provided;

(q) On and after August 1, 2003, personal care service is or is to be provided to an individual. As used
in this division, "personal care service" includes skin care, the application of cosmetics, manicuring,
pedicuring, hair removal, tattooing, body piercing, tanning, massage, and other similar services.
"Personal care service" does not include a service provided by or on the order of a licensed physician
or Iicensed chiropractor, or the cutting, coloring, or styling of an individual's hair.

(r) On and after August 1, 2003, the transportation of persons by motor vehicle or aircraft is or is to be
provided, when the transportation is entirely within this state, except for transportation provided by an
ambulance service, by a transit bus, as defined in section 5735.01 of the Revised Code, and
transportation provided by a citizen of the United States holding a certificate of public convenience and
necessity issued under 49 U.S.C. 41102;

(s) On and after August 1, 2003, motor vehicle towing service is or is to be provided. As used in this
division, "motor vehicle towing service" means the towing or conveyance of a wrecked, disabled, or
illegally parked motor vehicle.

(t) On and after August 1, 2003, snow removal service is or is to be provided. As used in this division,
"snow removal service" means the removal of snow by any mechanized means, but does not include
the providing of such service by a person that has less than five thousand dollars in sales of such
service during the calendar year.

(u) Electronic publishing service is or is to be provided to a consumer for use in business, except that
such transactions occurring between members of an affiliated group, as defined in division (B)(3)(e) of
this section, are not sales.

(4) All transactions by which printed, imprinted, overprinted, lithographic, multilithic, blueprinted,

http://codes.ohio.gov/orc/5739.01
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photostatic, or other productions or reproductions of written or graphic matter are or are to be
furnished or transferred;

(5) The production or fabrication of tangible personal property for a consideration for consumers who
furnish either directly or indirectly the materials used in the production of fabrication work; and include
the furnishing, preparing, or serving for a consideration of any tangible personal property consumed on
the premises of the person furnishing, preparing, or serving such tangible personal property. Except as
provided in section 5739.03 of the Revised Code, a construction contract pursuant to which tangible
personal property is or is to be incorporated into a structure or improvement on and becoming a part
of real property is not a sale of such tangible personal property. The construction contractor is the
consumer of such tangible personal property, provided that the sale and installation of carpeting, the
sale and installation of agricultural land tile, the sale and erection or installation of portable grain bins,
or the provision of landscaping and lawn care service and the transfer of property as part of such
service is never a construction contract.

As used in division (B)(5) of this section:

(a) "Agricultural land tile" means fired clay or concrete tile, or flexible or rigid perforated plastic pipe or
tubing, incorporated or to be incorporated into a subsurface drainage system appurtenant to land used
or to be used directly in production by farming, agriculture, horticulture, or floriculture. The term does
not include such materials when they are or are to be incorporated into a drainage system appurtenant
to a building or structure even if the building or structure is used or to be used in such production.

(b) "Portable grain bin" means a structure that is used or to be used by a person engaged in farming
or agriculture to shelter the person's grain and that is designed to be disassembled without significant
damage to its component parts.

(6) All transactions in which all of the shares of stock of a closely held corporation are transferred, if
the corporation Is not engaging in business and its entire assets consist of boats, planes, motor
vehicles, or other tangible personal property operated primarily for the use and enjoyment of the
shareholders;

(7) All transactions in which a warranty, maintenance or service contract, or similar agreement by
which the vendor of the warranty, contract, or agreement agrees to repair or maintain the tangible
personal property of the consumer is or is to be provided;

(8) The transfer of copyrighted motion picture films used solely for advertising purposes, except that
the transfer of such films for exhibition purposes is not a sale;

(9) On and after August 1, 2003, all transactions by which tangible personal property is or is to be

stored, except such property that the consumer of the storage holds for sale In the regular course of

business;

(10) All transactions in which "guaranteed auto protection" is provided whereby a person promises to
pay to the consumer the difference between the amount the consumer receives from motor vehicle
insurance and the amount the consumer owes to a person holding title to or a lien on the consumer's
motor vehicle in the event the consumer's motor vehicle suffers a total loss under the terms of the

http://codes.ohio.gov/orc/5739.01

000203
9/22/2009



Lawriter - ORC - 5739.01 Sales tax definitions. Page 4 of 19

motor vehicle insurance policy or is stolen and not recovered, if the protection and its price are
included in the purchase or lease agreement.

Except as provided in this section, "sale" and "selling" do not include transfers of interest in leased
property where the original lessee and the terms of the original lease agreement remain unchanged, or
professional, insurance, or personal service transactions that involve the transfer of tangible personal
property as an inconsequential element, for which no separate charges are made.

(C) "Vendor" means the person providing the service or by whom the transfer effected or license given
by a sale is or is to be made or given and, for sales described in division (B)(3)(i) of this section, the
telecommunications service vendor that provides the nine hundred telephone service; if two or more
persons are engaged in business at the same place of business under a single trade name in which all
collections on account of sales by each are made, such persons shall constitute a single vendor.

Physicians, dentists, hospitals, and veterinarians who are engaged in selling tangible personal property
as received from others, such as eyeglasses, mouthwashes, dentifrices, or similar articles, are vendors.
Veterinarians who are engaged in transferring to others for a consideration drugs, the dispensing of
which does not require an order of a licensed veterinarian or physician under federal law, are vendors.

(D)(1) "Consumer" means the person for whom the service is provided, to whom the transfer effected
or license given by a sale is or is to be made or given, to whom the service described in division (B)(3)
(f) or (i) of this section is charged, or to whom the admission is granted.

(2) Physicians, dentists, hospitals, and blood banks operated by nonprofit institutions and persons
licensed to practice veterinary medicine, surgery, and dentistry are consumers of all tangible personal
property and services purchased by them in connection with the practice of medicine, dentistry, the
rendition of hospital or blood bank service, or the practice of veterinary medicine, surgery, and
dentistry. In addition to being consumers of drugs administered by them or by their assistants
according to their direction, veterinarians also are consumers of drugs that under federal law may be
dispensed only by or upon the order of a licensed veterinarian or physician, when transferred by them
to others for a consideration to provide treatment to animals as directed by the veterinarian.

(3) A person who performs a facility management, or similar service contract for a contractee is a
consumer of all tangible personal property and services purchased for use in connection with the
performance of such contract, regardless of whether title to any such property vests in the contractee.
The purchase of such property and services is not subject to the exception for resale under division (E)
(1) of this section.

(4)(a) In the case of a person who purchases printed matter for the purpose of distributing it or having
it distributed to the public or to a designated segment of the public, free of charge, that person is the
consumer of that printed matter, and the purchase of that printed matter for that purpose is a sale.

(b) In the case of a person who produces, rather than purchases, printed matter for the purpose of
distributing it or having it distributed to the public or to a designated segment of the public, free of
charge, that person is the consumer of all tangible personal property and services purchased for use or
consumption in the production of that printed matter. That person is not entitled to claim exemption
under division (B)(42)(f) of section 5739.02 of the Revised Code for any material incorporated into the
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printed matter or any equipment, supplies, or services primarily used to produce the printed matter.

(c) The distribution of printed matter to the public or to a designated segment of the public, free of
charge, is not a sale to the members of the public to whom the printed matter is distributed or to any
persons who purchase space in the printed matter for advertising or other purposes.

(5) A person who makes sales of any of the services listed in division (B)(3) of this section is the
consumer of any tangible personal property used in performing the service. The purchase of that
property is not subject to the resale exception under division (E)(1) of this section.

(6) A person who engages in highway transportation for hire is the consumer of all packaging materials
purchased by that person and used in performing the service, except for packaging materials sold by
such person in a transaction separate from the service.

(E) "Retail sale" and "sales at retail" include all sales, except those in which the purpose of the
consumer is to resell the thing transferred or benefit of the service provided, by a person engaging in
business, in the form in which the same is, or is to be, received by the person.

(F) "Business" includes any activity engaged in by any person with the object of gain, benefit, or
advantage, either direct or indirect. "Business" does not include the activity of a person in managing
and investing the person's own funds.

(G) "Engaging in business" means commencing, conducting, or continuing in business, and liquidating
a business when the liquidator thereof holds itself out to the public as conducting such business.
Making a casual sale is not engaging in business.

(H)(1)(a) "Price," except as provided in divisions (H)(2) and (3) of this section, means the total
amount of consideration, including cash, credit, property, and services, for which tangible personal
property or services are sold, leased, or rented, valued in money, whether received in money or
otherwise, without any deduction for any of the following:

(i) The vendor's cost of the property sold;

(ii) The cost of materials used, labor or service costs, interest, losses, all costs of transportation to the
vendor, all taxes imposed on the vendor, including the tax imposed under Chapter 5751. of the
Revised Code, and any other expense of the vendor;

(iii) Charges by the vendor for any services necessary to complete the sale;

(iv) On and after August 1, 2003, delivery charges. As used in this division, "delivery charges" means
charges by the vendor for preparation and delivery to a location designated by the consumer of
tangible personal property or a service, including transportation, shipping, postage, handling, crating,
and packing.

(v) Installation charges;

(vi) Credit for any trade-in,
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(b) "Price" includes consideration received by the vendor from a third party, if the vendor actually
receives the consideration from a party other than the consumer, and the consideration is directly
related to a price reduction or discount on the sale; the vendor has an obligation to pass the price
reduction or discount through to the consumer; the amount of the consideration attributable to the
sale is fixed and determinable by the vendor at the time of the sale of the item to the consumer; and
one of the following criteria is met:

(i) The consumer presents a coupon, certificate, or other document to the vendor to claim a price
reduction or discount where the coupon, certificate, or document is authorized, distributed, or granted
by a third party with the understanding that the third party will reimburse any vendor to whom the
coupon, certificate, or document is presented;

(ii) The consumer identifies the consumer's self to the seller as a member of a group or organization
entitled to a price reduction or discount. A preferred customer card that is available to any patron does
not constitute membership in such a group or organization.

(iii) The price reduction or discount is identified as a third party price reduction or discount on the
invoice received by the consumer, or on a coupon, certificate, or other document presented by the
consumer.

(c) "Price" does not include any of the following:

(i) Discounts, including cash, term, or coupons that are not reimbursed by a third party that are
allowed by a vendor and taken by a consumer on a sale;

(ii) Interest, financing, and carrying charges from credlt extended on the sale of tangible personal
property or services, if the amount is separately stated on the invoice, bill of sale, or similar document
given to the purchaser;

(iii) Any taxes legally imposed directly on the consumer that are separately stated on the invoice, bill
of sale, or similar document given to the consumer. For the purpose of this division, the tax imposed
under Chapter 5751. of the Revised Code is not a tax directly on the consumer, even if the tax or a
portion thereof is separately stated.

(iv) Notwithstanding divisions (H)(1)(b)(1) to (iii) of this section, any discount allowed by an
automobile manufacturer to its employee, or to the employee of a supplier, on the purchase of a new
motor vehicle from a new motor vehicle dealer in this state.

(2) In the case of a sale of any new motor vehicle by a new motor vehicle dealer, as defined in section
4517.01 of the Revised Code, in which another motor vehicle is accepted by the dealer as part of the
consideration received, "price" has the same meaning as in division (H)(1) of this section, reduced by
the credit afforded the consumer by the dealer for the motor vehicle received in trade.

(3) In the case of a sale of any watercraft or outboard motor by a watercraft dealer licensed in
accordance with section 1547.543 of the Revised Code, In which another watercraft, watercraft and
trailer, or outboard motor is accepted by the dealer as part of the consideration received, "price" has
the same meaning as in division ( H)(1) of this section, reduced by the credit afforded the consumer by
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the dealer for the watercraft, watercraft and trailer, or outboard motor received in trade. As used in

this division, "watercraft" includes an outdrive unit attached to the watercraft.

(I) "Receipts" means the total amount of the prices of the sales of vendors, provided that cash
discounts allowed and taken on sales at the time they are consummated are not included, minus any
amount deducted as a bad debt pursuant to section 5739.121 of the Revised Code. "Receipts" does not
include the sale price of property returned or services rejected by consumers when the full sale price
and tax are refunded either in cash or by credit.

(J) "Place of business" means any location at which a person engages in business.

(K) "Premises" includes any real property or portion thereof upon which any person engages in selling
tangible personal property at retail or making retail sales and also Includes any real property or portion
thereof designated for, or devoted to, use in conjunction with the business engaged in by such person.

(L) "Casual sale" means a sale of an item of tangible personal property that was obtained by the
person making the sale, through purchase or otherwise, for the person's own use and was previously
subject to any state's taxing jurisdiction on its sale or use, and includes such items acquired for the
seller's use that are sold by an auctioneer employed directly by the person for such purpose, provided
the location of such sales is not the auctioneer's permanent place of business. As used in this division,
"permanent place of business" includes any location where such auctioneer has conducted more than
two auctions during the year.

(M) "Hotel" means every establishment kept, used, maintained, advertised, or held out to the public to
be a place where sleeping accommodations are offered to guests, in which five or more rooms are used
for the accommodation of such guests, whether the rooms are in one or several structures.

(N) "Transient guests" means persons occupying a room or rooms for sleeping accommodations for
less than thirty consecutive days.

(0) "Making retail sales" means the effecting of transactions wherein one party is obligated to pay the
price and the other party is obligated to provide a service or to transfer title to or possession of the
item sold. "Making retail sales" does not include the preliminary acts of promoting or soliciting the
retail sales, other than the distribution of printed matter which displays or describes and prices the
item offered for sale, nor does it include delivery of a predetermined quantity of tangible personal
property or transportation of property or personnel to or from a place where a service is performed,
regardless of whether the vendor is a delivery vendor.

(P) "Used directly in the rendition of a public utility service" means that property that is to be
incorporated into and will become a part of the consumer's production, transmission, transportation, or
distribution system and that retains its classification as tangible personal property after such
incorporation; fuel or power used in the production, transmission, transportation, or distribution
system; and tangible personal property used in the repair and maintenance of the production,
transmission, transportation, or distribution system, including only such motor vehicles as are specially
designed and equipped for such use. Tangible personal property and services used primarily in
providing highway transportation for hire are not used directly in the rendition of a public utility
servlce. In this definition, "public utility" includes a citizen of the United States holding, and required to
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hold, a certificate of public convenience and necessity issued under 49 U.S.C. 41102.

(Q) "Refining" means removing or separating a desirable product from raw or contaminated materials
by distillation or physical, mechanical, or chemical processes.

(R) "Assembly" and "assembling" mean attaching or fitting together parts to form a product, but do
not include packaging a product.

(5) "Manufacturing operation" means a process in which materials are changed, converted, or
transformed into a different state or form from which they previously existed and includes refining
materials, assembling parts, and preparing raw materials and parts by mixing, measuring, blending, or
otherwise committing such materials or parts to the manufacturing process. "Manufacturing operation"
does not include packaging.

(T) "Fiscal officer" means, with respect to a regional transit authority, the secretary-treasurer thereof,
and with respect to a county that is a transit authority, the fiscal officer of the county transit board if
one is appointed pursuant to section 306.03 of the Revised Code or the county auditor if the board of
county commissioners operates the county transit system.

(U) "Transit authority" means a regional transit authority created pursuant to section 306.31 of the
Revised Code or a county in which a county transit system is created pursuant to section 306.01 of the
Revised Code. For the purposes of this chapter, a transit authority must extend to at least the entire
area of a single county. A transit authority that includes territory in more than one county must include
all the area of the most populous county that is a part of such transit authority. County population
shall be measured by the most recent census taken by the United States census bureau.

(V) "Legislative authority" means, with respect to a regional transit authority, the board of trustees
thereof, and with respect to a county that is a transit authority, the board of county commissioners.

(W) "Territory of the transit authority" means all of the area included within the territorial boundaries
of a transit authority as they from time to time exist. Such territorial boundaries must at all times
include all the area of a single county or all the area of the most populous county that is a part of such
transit authority. County population shall be measured by the most recent census taken by the United
States census bureau.

(X) "Providing a service" means providing or furnishing anything described in division (B)(3) of this
section for consideration.

(Y)(1)(a) "Automatic data processing" means processing of others' data, including keypunching or
similar data entry services together with verification thereof, or providing access to computer
equipment for the purpose of processing data.

(b) "Computer services" means providing services consisting of specifying computer hardware
configurations and evaluating technical processing characteristics, computer programming, and
training of computer programmers and operators, provided in conjunction with and to support the sale,
lease, or operation of taxable computer equipment or systems.
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(c) "Electronic information services" means providing access to computer equipment by means of
telecommunications equipment for the purpose of either of the following:

(i) Examining or acquiring data stored in or accessible to the computer equipment;

(ii) Placing data into the computer equipment to be retrieved by designated recipients with access to

the computer equipment.

For transactions occurring on or after the effective date of the amendment of this section by H.B. 157
of the 127th general assembly, December 21, 2007, "electronic information services" does not include
electronic publishing as defined in division (LLL) of this section.

(d) "Automatic data processing, computer services, or electronic information services" shall not include
personal or professional services.

(2) As used in divisions (B)(3)(e) and (Y)(1) of this section, "personal and professional services"
means all services other than automatic data processing, computer services, or electronic information
services, including but not limited to:

(a) Accounting and legal services such as advice on tax matters, asset management, budgetary
matters, quality control, information security, and auditing and any other situation where the service
provider receives data or information and studies, alters, analyzes, interprets, or adjusts such
material;

(b) Analyzing business policies and procedures;

(c) Identifying management information needs;

(d) Feasibility studies, including economic and technical analysis of existing or potential computer
hardware or software needs and alternatives;

(e) Designing policies, procedures, and custom software for collecting business information, and
determining how data should be summarized, sequenced, formatted, processed, controlled, and
reported so that it will be meaningful to management;

(f) Developing policies and procedures that document how business events and transactions are to be
authorized, executed, and controlled;

(g) Testing of business procedures;

(h) Training personnel in business procedure applications;

(i) Providing credit information to users of such information by a consumer reporting agency, as.
defined in the "Fair Credit Reporting Act," 84 Stat. 1114, 1129 (1970), 15 U.S.C. 1681a(f), or as
hereafter amended, including but not limited to gathering, organizing, analyzing, recording, and
furnishing such information by any oral, written, graphic, or electronic medium;
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(j) Providing debt collection services by any oral, written, graphic, or electronic means.

The services listed in divisions (Y)(2)(a) to (j) of this section are not automatic data processing or
computer services.

(Z) "Highway transportation for hire" means the transportation of personal property belonging to
others for consideration by any of the following:

(1) The holder of a permit or certificate issued by this state or the United States authorizing the holder
to engage in transportation of personal property belonging to others for consideration over or on
highways, roadways, streets, or any similar public thoroughfare;

(2) A person who engages in the transportation of personal property belonging to others for
consideration over or on highways, roadways, streets, or any similar public thoroughfare but who could
not have engaged in such transportation on December 11, 1985, unless the person was the holder of a
permit or certificate of the types described in division (Z)(1) of this section;

(3) A person who leases a motor vehicle to and operates it for a person described by division (Z)(1) or
(2) of this section.

(AA)(1) "Telecommunications service" means the electronic transmission, conveyance, or routing of

voice, data, audio, video, or any otherinformation or signals to a point, or between or among points.

"Telecommunications service" includes such transmission, conveyance, or routing in which computer

processing applications are used to act on the form, code, or protocol of the content for purpos@s of

transmission, conveyance, or routing without regard to whether the service is referred to as voice-over

internet protocol service or is classified by the federal communications commission as enhanced or

value-added. "Telecommunications service" does not include any of the following:

(a) Data processing and information services that allow data to be generated, acquired, stored,
processed, or retrieved and delivered by an electronic transmission to a consumer where the
consumer's primary purpose for the underlying transaction is the processed data or information;

(b) Installation or maintenance of wiring or equipment on a customer's premises;

(c) Tangible personal property;

(d) Advertising, including directory advertising;

(e) Billing and collection services provided to third parties;

(f) Internet access service;

(g) Radio and television audio and video programming services, regardless of the medium, including
the furnishing of transmission, conveyance, and routing of such services by the programming service
provider. Radio and television audio and video programming services include, but are not limited to,
cable service, as defined in 47 U.S.C. 522(6), and audio and video programming services delivered by
commercial mobile radio service providers, as defined in 47 C.F.R. 20.3;
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(h) Ancillary service;

(i) Digital products delivered electronically, including software, music, video, reading materials, or ring
tones.

(2) "Ancillary service" means a service that is associated with or incidental to the provision of
telecommunications service, including conference bridging service, detailed telecommunications billing
service, directory assistance, vertical service, and voice mail service. As used in this division:

(a) "Conference bridging service" means an ancillary service that links two or more participants of an
audio or video conference call, including providing a telephone number. "Conference bridging service"
does not include telecommunications services used to reach the conference bridge.

(b) "Detailed telecommunications billing service" means an ancillary service of separately stating
information pertaining to individual calls on a customer's billing statement.

(c) "Directory assistance" means an ancillary service of providing telephone number or address
information.

(d) "Vertical service" means an ancillary service that is offered in connection with one or more
telecommunications services, which offers advanced calling features that allow customers to identify
callers and manage multiple calls and call connections, including conference bridging service.

(e) "Voice mail service" means an ancillary service that enables the customer to store, send, or receive
recorded messages. "Voice mail service" does not include any vertical services that the customer may
be required to have in order to utilize the voice mail service.

(3) "900 service" means an inbound toll telecommunications service purchased by a subscriber that
allows the subscriber's customers to call in to the subscriber's prerecorded announcement or live
service, and which is typically marketed under the name "900" service and any subsequent numbers
designated by the federal communications commission. "900 service" does not include the charge for
collection services provided by the seller of the telecommunications service to the subscriber, or
services or products sold by the subscriber to the subscriber's customer.

(4) "Prepald calling service" means the right to access exclusively telecommunications services, which
must be paid for in advance and which enables the origination of calls using an access number or
authorization code, whether manually or electronically dialed, and that is sold in predetermined units
of dollars of which the number declines with use in a known amount.

(5) "Prepaid wireless calling service" means a telecommunications service that provides the right to
utilize mobile telecommunications service as well as other non-telecommunications services, including
the download of digital products delivered electronically, and content and ancillary services, that must
be paid for in advance and that is sold in predetermined units of dollars of which the number declines
with use in a known amount.

(6) "Value-added non-voice data service" means a telecommunications service in which computer
processing applications are used to act on the form, content, code, or protocol of the information or
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data primarily for a purpose other than transmission, conveyance, or routing.

(7) "Coin-operated telephone service" means a telecommunications service paid for by inserting money
into a telephone accepting direct deposits of money to operate.

(8) "Customer" has the same meaning as in section 5739.034 of the Revised Code.

(BB) "Laundry and dry cleaning services" means removing soil or dirt from towels, linens, articles of
clothing, or other fabric items that belong to others and supplying towels, linens, articles of clothing, or
other fabric items. "Laundry and dry cleaning services" does not include the provision of self-service
facilities for use by consumers to remove soil or dirt from towels, linens, articles of clothing, or other
fabric items.

(CC) "Magazines distributed as controlled circulation publications" means magazines containing at least
twenty-four pages, at least twenty-five per cent editorial content, issued at regular intervals four or
more times a year, and circulated without charge to the recipient, provided that such magazines are
not owned or controlled by individuals or business concerns which conduct such publications as an
auxiliary to, and essentially for the advancement of the main business or calling of, those who own or
control them.

(DD) "Landscaping and lawn care service" means the services of planting, seeding, sodding, removing,
cutting, trimming, pruning, mulching, aerating, applying chemicals, watering, fertilizing, and providing
similar services to establish, promote, or control the growth of trees, shrubs, flowers, grass, ground
cover, and other flora, or otherwise maintaining a lawn or landscape grown or maintained by the
owner for ornamentation or other nonagricultural purpose. However, "landscaping and lawn care
service" does not include the providing of such services by a person who has less than five thousand
dollars in sales of such services during the calendar year.

(EE) "Private investigation and security service" means the performance of any activity for which the
provider of such service is required to be licensed pursuant to Chapter 4749. of the Revised Code, or
would be required to be so licensed in performing such services in this state, and also includes the
services of conducting polygraph examinations and of monitoring or overseeing the activities on or In,
or the condition of, the consumer's home, business, or other facility by means of electronic or similar
monitoring devices. "Private investigation and security service" does not include special duty services
provided by off-duty police officers, deputy sheriffs, and other peace officers regularly employed by the
state or a political subdivision.

(FF) "Information services" means providing conversation, giving consultation or advice, playing or
making a voice or other recording, making or keeping a record of the number of callers, and any other
service provided to a consumer by means of a nine hundred telephone call, except when the nine
hundred telephone call is the means by which the consumer makes a contribution to a recognized
charity.

(GG) "Research and development" means designing, creating, or formulating new or enhanced
products, equipment, or manufacturing processes, and also means conducting scientific or
technological inquiry and experimentation in the physical sciences with the goal of increasing scientific
knowledge which may reveal the bases for new or enhanced products, equipment, or manufacturing
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processes.

(HH) "Qualified research and development equipment" means capitalized tangible personal property,
and leased personal property that would be capitalized if purchased, used by a person primarily to
perform research and development. Tangible personal property primarily used in testing, as defined in
division (A)(4) of section 5739.011 of the Revised Code, or used for recording or storing test results, is
not qualifled research and development equipment unless such property is primarily used by the
consumer in testing the product, equipment, or manufacturing process being created, designed, or
formulated by the consumer in the research and development activity or in recording or storing such
test results.

(II) "Building maintenance and janitorial service" means cleaning the interior or exterior of a building
and any tangible personal property located therein or thereon, Including any services incidental to such
cleaning for which no separate charge is made. However, "building maintenance and janitorial service"
does not include the providing of such service by a person who has less than five thousand dollars in
sales of such service during the calendar year.

(JJ) "Employment service" means providing or supplying personnel, on a temporary or long-term basis,
to perform work or labor under the supervision or control of another, when the personnel so provided
or supplied receive their wages, salary, or other compensation from the provider or supplier of the
employment service or from a third party that provided or supplied the personnel to the provider or
supplier. "Employment service" does not include:

(1) Acting as a contractor or subcontractor, where the personnel performing the work are not under

the direct control of the purchaser.

(2) Medical and health care services.

(3) Supplying personnel to a purchaser pursuant to a contract of at least one year between the service
provider and the purchaser that specifies that each employee covered under the contract is assigned to
the purchaser on a permanent basis.

(4). Transactions between members of an affiliated group, as defined in division (B)(3)(e) of this
section.

(5) Transactions where the personnel so provided or supplied by a provider or supplier to a purchaser
of an employment service are then provided or supplied by that purchaser to a third party as an
employment service, except "employment service" does Include the transaction between that
purchaser and the third party.

(KK) "Employment placement service" means locating or finding employment for a person or finding or
locating an employee to fill an available position.

(LL) "Exterminating service" means eradicating or attempting to eradicate vermin infestations from a
building or structure, or the area surrounding a building or structure, and includes activities to inspect,
detect, or prevent vermin infestation of a building or structure.
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(MM) "Physical fitness facility service" means all transactions by which a membership is granted,
maintained, or renewed, including initiation fees, membership dues, renewal fees, monthly minimum
fees, and other similar fees and dues, by a physical fitness facility such as an athletic club, health spa,
or gymnasium, which entitles the member to use the facility for physical exercise.

(NN) "Recreation and sports club service" means all transactions by which a membership is granted,
maintained, or renewed, including initiation fees, membership dues, renewal fees, monthly minimum
fees, and other similar fees and dues, by a recreation and sports club, which entitles the member to
use the facilities of the organization. "Recreation and sports club" means an organization that has
ownership of, or controls or leases on a continuing, long-term basis, the facilities used by its members
and includes an aviation club, gun or shooting club, yacht club, card club, swimming club, tennis club,
golf club, country club, riding club, amateur sports club, or similar organization.

(00) "Livestock" means farm animals commonly raised for food or food production, and includes but is
not limited to cattle, sheep, goats, swine, and poultry. "Livestock" does not include inverteb?ates, fish,
amphibians, reptiles, horses, domestic pets, animals for use in laboratories or for exhibition, or other
animals not commonly raised for food or food production.

(PP) "Livestock structure" means a building or structure used exclusively for the housing, raising,
feeding, or sheltering of livestock, and includes feed storage or handling structures and structures for
livestock waste handling.

(QQ) "Horticulture" means the growing, cultivation, and production of flowers, fruits, herbs,
vegetables, sod, mushrooms, and nursery stock. As used in this division, "nursery stock" has the same
meaning as in section 927.51 of the Revised Code.

(RR) "Horticulture structure" means a building or structure used exclusively for the commercial
growing, raising, or overwintering of horticultural products, and includes the area used for stocking,
storing, and packing horticultural products when done in conjunction with the production of those
products.

(SS) "Newspaper" means an unbound publication bearing a title or name that is regularly published, at
least as frequently as biweekly, and distributed from a fixed place of business to the public in a specific
geographic area, and that contains a substantial amount of news matter of international, national, or
local events of interest to the general public.

(TT) "Professional racing team" means a person that employs at least twenty full-time employees for
the purpose of conducting a motor vehicle racing business for profit. The person must conduct the
business with the purpose of racing one or more motor racing vehicles in at least ten competitive
professional racing events each year that comprise all or part of a motor racing series sanctioned by
one or more motor racing sanctioning organizations. A "motor racing vehicle" means a vehicle for
which the chassis, engine, and parts are designed exclusively for motor racing, and does not include a
stock or production model vehicle that may be modified for use in racing. For the purposes of this
division:

(1) A "competitive professional racing event" is a motor vehicle racing event sanctioned by one or
more motor racing sanctioning organizations, at which aggregate cash prizes in excess of eight
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hundred thousand dollars are awarded to the competitors.

(2) "Full-time employee" means an Individual who is employed for conslderation for thirty-five or more
hours a week, or who renders any other standard of service generally accepted by custom or specified
by contract as full-time employment.

(UU)(1) "Lease" or "rental" means any transfer of the possession or control of tangible personal
property for a fixed or indefinite term, for consideration. "Lease" or'Yental" includes future options to
purchase or extend, and agreements described in 26 U.S.C. 7701(h)(1) covering motor vehicles and
trailers where the amount of consideration may be increased or decreased by reference to the amount
realized upon the sale or disposition of the property. "Lease" or "rental" does not include:

(a) A transfer of possession or control of tangible personal property under a security agreement or a
deferred payment plan that requires the transfer of title upon completion of the required payments;

(b) A transfer of possession or control of tangible personal property under an agreement that requires
the transfer of title upon completion of required payments and payment of an option price that does
not exceed the greater of one hundred dollars or one per cent of the total required payments;

(c) Providing tangible personal property along with an operator for a fixed or indefinite period of time,
if the operator is necessary for the property to perform as designed. For purposes of this division, the
operator must do more than maintain, inspect, or set-up the tangible personal property.

(2) "Lease" and "rental," as defined in division (UU) of this section, shall not apply to leases or rentals
that exist before June 26, 2003.

(3) "Lease" and "rental" have the same meaning as in division (UU)(1) of this section regardless of

whether a transaction is characterized as a lease or rental under generally accepted accounting

principles, the Internal Revenue Code, Title XIII of the Revised Code, or other federal, state, or local

laws.

(VV) "Mobile telecommunications service" has the same meaning as in the "Mobile Telecommunications
Sourcing Act," Pub. L. No. 106-252, 114 Stat. 631 (2000), 4 U.S.C.A. 124(7), as amended, and, on
and after August 1, 2003, includes related fees and ancillary services, including universal service fees,
detailed billing service, directory assistance, service initiation, voice mail service, and vertical services,
such as caller ID and three-way calling.

(WW) "Certified service provider" has the same meaning as in section 5740.01 of the Revised Code.

(XX) "Satellite broadcasting service" means the distribution or broadcasting of programming or
services by satellite directly to the subscriber's receiving equipment without the use of ground
receiving or distribution equipment, except the subscriber's receiving equipment or equipment used in
the uplink process to the satellite, and includes all service and rental charges, premium channels or
other special services, installation and repair service charges, and any other charges having any
connection with the provision of the satellite broadcasting service.

(YY) "Tangible personal property" means personal property that can be seen, weighed, measured, felt,
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or touched, or that is in any other manner perceptible to the senses. For purposes of this chapter and
Chapter 5741. of the Revised Code, "tangible personal property" includes motor vehicles, electricity,
water, gas, steam, and prewritten computer software.

(ZZ) "Direct mail" means printed material delivered or distributed by United States mail or other
delivery service to a mass audience or to addressees on a mailing list provided by the consumer or at
the direction of the consumer when the cost of the items are not billed directly to the recipients.
"Direct mail" includes tangible personal property supplied directly or indirectly by the consumer to the
direct mail vendor for inclusion in the package containing the printed material. "Direct mail" does not
include multiple items of printed material delivered to a single address.

(AAA) "Computer" means an electronic device that accepts information in digital or similar form and
manipulates it for a result based on a sequence of instructions.

(BBB) "Computer software" means a set of coded instructions designed to cause a computer or
automatic data processing equipment to perform a task.

(CCC) "Delivered electronically" means delivery of computer software from the seller to the purchaser
by means other than tangible storage media.

(DDD) "Prewritten computer software" means computer software, including prewritten upgrades, that
is not designed and developed by the author or other creator to the specifications of a specific
purchaser. The combining of two or more prewritten computer software programs or prewritten
portions thereof does not cause the combination to be other than prewritten computer software.
"Prewritten computer software" includes software designed and developed by the author or other
creator to the specifications of a specific purchaser when it is sold to a person other than the
purchaser. If a person modifies or enhances computer software of which the person is not the author
or creator, the person shall be deemed to be the author or creator only of such person's modifications
or enhancements. Prewritten computer software or a prewritten portion thereof that is modified or
enhanced to any degree, where such modification or enhancement Is designed and developed to the
specifications of a specific purchaser, remains prewritten computer software; provided, however, that
where there is a reasonable, separately stated charge or an invoice or other statement of the price
given to the purchaser for the modification or enhancement, the modification or enhancement shall not
constitute prewritten computer software.

(EEE)(1) "Food" means substances, whether in liquid, concentrated, solid, frozen, dried, or dehydrated
form, that are sold for ingestion or chewing by humans and are consumed for their taste or nutritional
value. "Food" does not include alcoholic beverages, dietary supplements, soft drinks, or tobacco.

(2) As used in division (EEE)(1) of this section:

(a) "Alcoholic beverages" means beverages that are suitable for human consumption and contain one-
half of one per cent or more of alcohol by volume.

(b) "Dietary supplements" means any product, other than tobacco, that is intended to supplement the
diet and that is intended for ingestion in tablet, capsule, powder, softgel, gelcap, or liquid form, or, if
not intended for ingestion in such a form, is not represented as conventional food for use as a sole
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item of a meal or of the diet; that is required to be labeled as a dietary supplement, identifiable by the
"supplement facts" box found on the label, as required by 21 C.F.R. 101.36; and that contains one or
more of the following dietary ingredients:

(i) A vitamin;

(ii) A mineral;

(iii) An herb or other botanical;

(iv) An amino acid;

(v) A dietary substance for use by humans to supplement the diet by increasing the total dietary
intake;

(vi) A concentrate, metabolite, constituent, extract, or combination of any ingredient described in
divisions (EEE)(2)(b)(i) to (v) of this section.

(c) "Soft drinks" means nonalcoholic beverages that contain natural or artificial sweeteners. "Soft
drinks" does not include beverages that contain milk or milk products, soy, rice, or similar milk
substitutes, or that contains greater than fifty per cent vegetable or fruit juice by volume.

(d) "Tobacco" means cigarettes, cigars, chewing or pipe tobacco, or any other item that contains
tobacco.

(FFF) "Drug" means a compound, substance, or preparation, and any component of a compound,
substance, or preparation, other than food, dietary supplements, or alcoholic beverages that is
recognized in the official United States pharmacopoeia, official homeopathic pharmacopoeia of the
United States, or official national formulary, and supplements to them; is intended for use in the
diagnosis, cure, mitigation, treatment, or prevention of disease; or is intended to affect the structure
or any function of the body.

(GGG) "Prescription" means an order, formula, or recipe issued in any form of oral, written, electronic,
or other means of transmission by a duly licensed practitioner authorized by the laws of this state to
issue a prescription.

(HHH) "Durable medical equipment" means equipment, including repair and replacement parts for such
equipment, that can withstand repeated use, is primarily and customarily used to serve a medical
purpose, generally is not useful to a person in the absence of illness or injury, and is not worn in or on
the body. "Durable medical equipment" does not include mobility enhancing equipment.

(III) "Mobility enhancing equipment" means equipment, including repair and replacement parts for
such equipment, that is primarily and customarily used to provide or increase the ability to move from
one place to another and is appropriate for use either in a home or a motor vehicle, that is not
generally used by persons with normal mobility, and that does not include any motor vehicle or
equipment on a motor vehicle normally provided by a motor vehicle manufacturer. "Mobility enhancing
equipment" does not include durable medical equipment.

000217
http://codes.ohio.gov/ore/5739.01 9/22/2009



Lawriter - ORC - 5739.01 Sales tax definitions. Page 18 of 19

(333) "Prosthetic device" means a replacement, corrective, or supportive device, including repair and
replacement parts for the device, worn on or in the human body to artificially replace a missing portion
of the body, prevent or correct physical deformity or malfunction, or support a weak or deformed
portion of the body. As used in this division, "prosthetic device" does not include corrective eyeglasses,
contact lenses, or dental prosthesis.

(KKK)(1) "Fractional aircraft ownership program" means a program in which persons within an
affiliated group sell and manage fractional ownership program aircraft, provided that at least one
hundred airworthy aircraft are operated in the program and the program meets all of the following
criteria:

(a) Management services are provided by at least one program manager within an affiliated group on
behalf of the fractional owners.

(b) Each program aircraft is owned or possessed by at least one fractional owner.

(c) Each fractional owner owns or possesses at least a one-sixteenth interest in at least one fixed-wing
program aircraft.

(d) A dry-lease aircraft interchange arrangement is in effect among all of the fractional owners.

(e) Multi-year program agreements. are in effect regarding the fractional ownership, management
services, and dry-lease aircraft interchange arrangement aspects of the program.

(2) As used in division (KKK)(1) of this section:

(a) "Affiliated group" has the same meaning as in division (B)(3)(e) of this section.

(b) "Fractional owner" means a person that owns or possesses at least a one-sixteenth interest in a
program aircraft and has entered into the agreements described in division (KKK)(1)(e) of this section.

(c) "Fractional ownership program aircraft" or "program aircraft" means a turbojet aircraft that is
owned or possessed by a fractional owner and that has been included in a dry-lease aircraft
interchange arrangement and agreement under divisions (KKK)(1)(d) and (e) of this section, or an
aircraft a program manager owns or possesses primarily for use in a fractional aircraft ownership
program.

(d) "Management services" means adminlstrative and aviation support services furnished under a
fractional aircraft ownership program in accordance with a management services agreement under
division (KKK)(1)(e) of this section, and offered by the program manager to the fractional owners,
including, at a minimum, the establishment and implementatlon of safety guidelines; the coordination
of the scheduling of the program aircraft and crews; program aircraft maintenance; program aircraft
insurance; crew training for crews employed, furnished, or contracted by the program manager or the
fractional owner; the satisfaction of record-keeping requirements; and the development and use of an
operations manual and a maintenance manual for the fractional aircraft ownership program.

(e) "Program manager" means the person that offers management services to fractional owners
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pursuant to a management services agreement under division (KKK)(1)(e) of this section.

(LLL) "Electronic publishing" means providing access to one or more of the following primarily for
business customers, including the federal government or a state government or a political subdivision
thereof, to conduct research: news; business, financial, legal, consumer, or credit materials; editorials,
columns, reader commentary, or features; photos or images; archival or research material; legal
notices, identity verification, or public records; scientific, educational, instructional, technical,
professional, trade, or other literary materials; or other similar information which has been gathered
and made available by the provider to the consumer in an electronic format. Providing electronic
publishing includes the functions necessary for the acquisition, formatting, editing, storage, and
dissemination of data or information that is the subject of a sale.

Effective Date: 10-21-2003; 06-02-2005; 01-01-2006; 01-01-2007; 2006 HB699 03-29-2007; 2007

HB157 12-21-2007; 2008 HB562 09-22-2008
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5739.02 Levy of sales tax - purpose - rate - exemptions.

For the purpose of providing revenue with which to meet the needs of the state, for the use of the
general revenue fund of the state, for the purpose of securing a thorough and efficient system of
common schools throughout the state, for the purpose of affording revenues, in addition to those from
general property taxes, permitted under constitutional limitations, and from other sources, for the
support of local governmental functions, and for the purpose of reimbursing the state for the expense
of administering this chapter, an excise tax is hereby levied on each retail sale made in this state.

(A)(1) The tax shall be collected as provided in section 5739.025 of the Revised Code. The rate of the
tax shall be five and one-half per cent. The tax applies and is collectible when the sale is made,
regardless of the time when the price is paid or delivered.

(2) In the case of the lease or rental, with a fixed term of more than thirty days or an indefinite term

with a minimum period of more than thirty days, of any motor vehicles designed by the manufacturer

to carry a load of not more than one ton, watercraft, outboard motor, or aircraft, or of any tangible

personal property, other than motor vehicles designed by the manufacturer to carry a load of more

than one ton, to be used by the lessee or renter primarily for business purposes, the tax shall be

collected by the vendor at the time the lease or rental is consummated and shall be calculated by the

vendor on the basis of the total amount to be paid by the lessee or renter under the lease agreement.

If the total amount of the consideration for the lease or rental includes amounts that are not calculated

at the time the lease or rental is executed, the tax shall be calculated and collected by the vendor at

the time such amounts are billed to the lessee or renter. In the case of an open-end lease or rental,

the tax shall be calculated by the vendor on the basis of the total amount to be paid during the initial

fixed term of the lease or rental, and for each subsequent renewal period as it comes due. As used in

this division, "motor vehicle" has the same meaning as in section 4501.01 of the Revised Code, and

"watercraft" includes an outdrive unit attached to the watercraft.

A lease with a renewal clause and a termination penalty or similar provision that applies if the renewal
clause is not exercised is presumed to be a sham transaction. In such a case, the tax shall be
calculated and paid on the basis of the entire length of the lease period, Including any renewal periods,
until the termination penalty or similar provision no longer applies. The taxpayer shall bear the burden,
by a preponderance of the evidence, that the transaction or series of transactions is not a sham
transaction.

(3) Except as provided in division (A)(2) of this section, in the case of a sale, the price of which

consists in whole or in part of the lease or rental of tangible personal property, the tax shall be

measured by the installments of that lease or rental.

(4) In the case of a sale of a physical fitness facility service or recreation and sports club service, the
price of which consists in whole or in part of a membership for the receipt of the benefit of the service,
the tax applicable to the sale shall be measured by the installments thereof.

(B) The tax does not apply to the following:

(1) Sales to the state or any of its political subdivisions, or to any other state or its political
subdivisions if the laws of that state exempt from taxation sales made to this state and its political
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subdivisions;

(2) Sales of food for human consumption off the premises where sold;

(3) Sales of food sold to students only in a cafeteria, dormitory, fraternity, or sorority maintained in a
private, public, or parochial school, college, or university;

(4) Sales of newspapers and of magazine subscriptions and sales or transfers of magazines distributed
as controlled circulation publications;

(5) The furnishing, preparing, or serving of meals without charge by an employer to an employee
provided the employer records the meals as part compensation for services performed or work done;

(6) Sales of motor fuel upon receipt, use, distribution, or sale of which in this state a tax is imposed by
the law of this state, but this exemption shall not apply to the sale of motor fuel on which a refund of
the tax is allowable under division (A) of section 5735.14 of the Revised Code; and the tax
commissioner may deduct the amount of tax levied by this section applicable to the price of motor fuel
when granting a refund of motor fuel tax pursuant to division (A) of section 5735.14 of the Revised
Code and shall cause the amount deducted to be paid into the general revenue fund of this state;

(7) Sales of natural gas by a natural gas company, of water by a water-works company, or of steam by
a heating company, if in each case the thing sold is delivered to consumers through pipes or conduits,
and all sales of communications services by a telegraph company, all terms as defined in section
5727.01 of the Revised Code, and sales of electricity delivered through wires;

(8) Casual sales by a person, or auctioneer employed directly by the person to conduct such sales,
except as to such sales of motor vehicles, watercraft or outboard motors required to be titled under
section 1548.06 of the Revised Code, watercraft documented with the United States coast guard,
snowmobiles, and all-purpose vehicles as defined in section 4519.01 of the Revised Code;

(9)(a) Sales of services or tangible personal property, other than motor vehicles, mobile homes, and
manufactured homes, by churches, organizations exempt from taxation under section 501(c)(3) of the
Internal Revenue Code of 1986, or nonprofit organizations operated exclusively for charitable purposes
as defined in division (B)(12) of this section, provided that the number of days on which such tangible
personal property or services, other than items never subject to the tax, are sold does not exceed six
in any calendar year, except as otherwise provided in division (B)(9)(b) of this section. If the number
of days on which such sales are made exceeds six in any calendar year, the church or organization
shall be considered to be engaged in business and all subsequent sales by it shall be subject to the tax.
In counting the number of days, all sales by groups within a church or within an organization shall be
considered to be sales of that church or organization.

(b) The limitation on the number of days on which tax-exempt sales may be made by a church or
organization under division (B)(9)(a) of this section does not apply to sales made by student clubs and
other groups of students of a primary or secondary school, or a parent-teacher association, booster
group, or similar organization that raises money to support or fund curricular or extracurricular
activities of a primary or secondary school.
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(c) Divisions (B)(9)(a) and (b) of this section do not apply to sales by a noncommercial educational
radio or television broadcasting station.

(10) Sales not within the taxing power of this state under the Constitution of the United States;

(11) Except for transactions that are sales under division (B)(3)(r) of section 5739.01 of the Revised
Code, the transportation of persons or property, unless the transportation is by a private investigation
and security service;

(12) Sales of tangible personal property or services to churches, to organizations exempt from taxation
under section 501(c)(3) of the Internal Revenue Code of 1986, and to any other nonprofit
organizations operated exclusively for charitable purposes in this state, no part of the net income of
which inures to the benefit of any private shareholder or individual, and no substantial part of the
activities of which consists of carrying on propaganda or otherwise attempting to influence legislation;
sales to offices administering one or more homes for the aged or one or more hospital facilities exempt
under section 140.08 of the Revised Code; and sales to organizations described in division (D) of
section 5709.12 of the Revlsed Code.

"Charitable purposes" means the relief of poverty; the improvement of health through the alleviation of
illness, disease, or injury; the operation of an organization exclusively for the provision of professional,
laundry, printing, and purchasing services to hospitals or charitable institutions; the operation of a
home for the aged, as defined in section 5701.13 of the Revised Code; the operation of a radio or
television broadcasting station that is licensed by the federal communications commission as a
noncommercial educational radio or television station; the operation of a nonprofit animal adoption
service or a county humane society; the promotion of education by an institution of learning that
maintains a faculty of qualified instructors, teaches regular continuous courses of study, and confers a
recognized diploma upon completion of a specific curriculum; the operation of a parent-teacher
association, booster group, or similar organization primarily engaged in the promotion and support of
the curricular or extracurricular activities of a primary or secondary school; the operation of a
community or area center in which presentations in music, dramatics, the arts, and related fields are
made in order to foster public interest and education therein; the production of performances in music,
dramatics, and the arts; or the promotion of education by an organization engaged in carrying on
research in, or the dissemination of, scientific and technological knowledge and information primarily
for the public.

Nothing in this division shall be deemed to exempt sales to any organization for use in the operation or
carrying on of a trade or business, or sales to a home for the aged for use in the operation of
independent living facilities as defined in division (A) of sectlon 5709.12 of the Revised Code.

(13) Building and construction materials and services sold to construction contractors for incorporation

into a structure or improvement to real property under a construction contract with this state or a

political subdivision of this state, or with the United States government or any of its agencies; building

and construction materials and services sold to construction contractors for incorporation into a

structure or improvement to real property that are accepted for ownership by this state or any of its

political subdivisions, or by the United States government or any of its agencies at the time of

completion of the structures or improvements; building and construction materials sold to construction

contractors for incorporation into a horticulture structure or livestock structure for a person engaged in
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the business of horticulture or producing livestock; building materials and services sold to a
construction contractor for incorporation into a house of public worship or religious education, or a
building used exclusively for charitable purposes under a construction contract with an organization
whose purpose is as described in division ( B)(12) of this section; building materials and services sold
to a construction contractor for incorporation into a building under a construction contract with an
organization exempt from taxation under section 501(c)(3) of the Internal Revenue Code of 1986
when the building is to be used exclusively for the organization's exempt purposes; building and
construction materials sold for incorporation into the original construction of a sports facility under
section 307.696 of the Revised Code; and building and construction materials and services sold to a
construction contractor for incorporation into real property outside this state if such materials and
services, when sold to a construction contractor in the state in which the real property is located for
incorporation into real property in that state, would be exempt from a tax on sales levied by that state;

(14) Sales of ships or vessels or rail rolling stock used or to be used principally in interstate or foreign
commerce, and repairs, alterations, fuel, and lubricants for such ships or vessels or rail rolling stock;

(15) Sales to persons primarily engaged in any of the activities mentioned in division (B)(42)(a) or (g)
of this section, to persons engaged in making retail sales, or to persons who purchase for sale from a
manufacturer tangible personal property that was produced by the manufacturer in accordance with
specific designs provided by the purchaser, of packages, including material, labels, and parts for
packages, and of machinery, equipment, and material for use primarily in packaging tangible personal
property produced for sale, including any machinery, equipment, and supplies used to make labels or
packages, to prepare packages or products for labeling, or to label packages or products, by or on the
order of the person doing the packaging, or sold at retail. "Packages" includes bags, baskets, cartons,
crates, boxes, cans, bottles, bindings, wrappings, and other similar devices and containers, but does
not include motor vehicles or bulk tanks, trailers, or similar devices attached to motor vehlcles.
"Packaging" means placing in a package. Division (8)(15) of this section does not apply to persons
engaged in highway transportation for hire.

(16) Sales of food to persons using food stamp benefits to purchase the food. As used in this division,
"food" has the same meaning as in the "Food Stamp Act of 1977," 91 Stat. 958, 7 U.S.C. 2012, as
amended, and federal regulations adopted pursuant to that act.

(17) Sales to persons engaged in farming, agriculture, horticulture, or floriculture, of tangible personal
property for use or consumption directly in the production by farming, agriculture, horticulture, or
floriculture of other tangible personal property for use or consumption directly in the production of
tangible personal property for sale by farming, agriculture, horticulture, or floriculture; or material and
parts for incorporation into any such tangible personal property for use or consumption in production;
and of tangible personal property for such use or consumption in the conditioning or holding of
products produced by and for such use, consumption, or sale by persons engaged in farming,
agriculture, horticulture, or floriculture, except where such property is Incorporated into real property;

(18) Sales of drugs for a human being that may be dispensed only pursuant to a prescription; insulin
as recognized in the official United States pharmacopoeia; urine and blood testing materials when used
by diabetics or persons with hypoglycemia to test for glucose or acetone; hypodermic syringes and
needles when used by diabetics for insulin injections; epoetin alfa when purchased for use in the
treatment of persons with medical disease; hospital beds when purchased by hospitals, nursing homes,
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or other medical facilities; and medical oxygen and medical oxygen-dispensing equipment when
purchased by hospitals, nursing homes, or other medical facilities;

(19) Sales of prosthetic devices, durable medical equipment for home use, or mobility enhancing
equipment, when made pursuant to a prescription and when such devices or equipment are for use by
a human being.

(20) Sales of emergency and fire protection vehicles and equipment to nonprofit organizations for use
solely in providing fire protection and emergency services, including trauma care and emergency
medical services, for political subdivisions of the state;

(21) Sales of tangible personal property manufactured in this state, if sold by the manufacturer in this
state to a retailer for use in the retail business of the retailer outside of this state and if possession is
taken from the manufacturer by the purchaser within this state for the sole purpose of immediately
removing the same from this state in a vehicle owned by the purchaser;

(22) Sales of services provided by the state or any of its political subdivisions, agencies,
instrumentalities, institutions, or authorities, or by governmental entities of the state or any of its
political subdivisions, agencies, instrumentalities, institutions, or authorities;

(23) Sales of motor vehicles to nonresidents of this state under the circumstances described in division
(B) of section 5739.029 of the Revised Code;

(24) Sales to persons engaged in the preparation of eggs for sale of tangible personal property used or
consumed directly in such preparation, including such tangible personal property used for cleaning,
sanitizing, preserving, grading, sorting, and classifying by size; packages, including materlal and parts
for packages, and machinery, equipment, and material for use in packaging eggs for sale; and
handling and transportation equipment and parts therefor, except motor vehicles licensed to operate
on public highways, used in intraplant or interplant transfers or shipment of eggs in the process of
preparation for sale, when the plant or plants within or between which such transfers or shipments
occur are operated by the same person. "Packages" includes containers, cases, baskets, flats, fillers,
filler flats, cartons, closure materials, labels, and labeling materials, and "packaging" means placing
therein.

(25)(a) Sales of water to a consumer for residential use, except the sale of bottled water, distilled
water, mineral water, carbonated water, or ice;

(b) Sales of water by a nonprofit corporation engaged exclusively in the treatment, distribution, and

sale of water to consumers, if such water is delivered to consumers through pipes or tubing.

(26) Fees charged for inspection or reinspection of motor vehicles under section 3704.14 of the
Revised Code;

(27) Sales to persons licensed to conduct a food service operation pursuant to section 3717.43 of the
Revised Code, of tangible personal property primarily used directly for the following:

(a) To prepare food for human consumption for sale;
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(b) To preserve food that has been or will be prepared for human consumption for sale by the food

service operator, not including tangible personal property used to display food for selection by the
consumer;

(c) To clean tangible personal property used to prepare or serve food for human consumption for sale.

(28) Sales of animals by nonprofit animal adoption services or county humane societies;

(29) Sales of services to a corporation described in division (A) of section 5709.72 of the Revised
Code, and sales of tangible personal property that qualifies for exemption from taxation under section
5709.72 of the Revised Code;

(30) Sales and installation of agricultural land tile, as defined in division ( B)(5)(a) of section 5739.01
of the Revised Code;

(31) Sales and erection or installation of portable grain bins, as defined in division (B)(5)(b) of section
5739.01 of the Revised Code;

(32) The sale, lease, repair, and maintenance of, parts for, or items attached to or incorporated in,
motor vehicles that are primarily used for transporting tangible personal property belonging to others
by a person engaged in highway transportation for hire, except for packages and packaging used for
the transportation of tangible personal property;

(33) Sales to the state headquarters of any veterans' organization in this state that is either
incorporated and issued a charter by the congress of the United States or is recognized by the United
States veterans administration, for use by the headquarters;

(34) Sales to a telecommunications service vendor, mobile telecommunications service vendor, or
satellite broadcasting service vendor of tangible personal property and services used directly and
primarily in transmitting, receiving, switching, or recording any interactive, one- or two-way
electromagnetic communications, including voice, image, data, and information, through the use of
any medium, including, but not limited to, poles, wires, cables, switching equipment, computers, and
record storage devices and media, and component parts for the tangible personal property. The
exemption provided in this division shall be in lieu of all other exemptions under division (B)(42)(a) of
this section to which the vendor May otherwise be entitled, based upon the use of the thing purchased
in providing the telecommunications, mobile telecommunications, or satellite broadcasting service.

(35)(a) Sales where the purpose of the consumer is to use or consume the things transferred in
making retail sales and consisting of newspaper inserts, catalogues, coupons, flyers, gift certificates, or
other advertising material that prices and describes tangible personal property offered for retail sale.

(b) Sales to direct marketing vendors of preliminary materials such as photographs, artwork, and
typesetting that will be used in printing advertising material; of printed matter that offers free
merchandise or chances to win sweepstake prizes and that is mailed to potential customers with
advertising material described in division (B)(35)(a) of this section; and of equipment such as
telephones, computers, facsimile machines, and similar tangible personal property primarily used to
accept orders for direct marketing retail sales.
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(c) Sales of automatic food vending machines that preserve food with a shelf life of forty-five days or
less by refrigeration and dispense it to the consumer.

For purposes of division (B)(35) of this section, "direct marketing" means the method of selling where
consumers order tangible personal property by United States mail, delivery service, or
telecommunication and the vendor delivers or ships the tangible personal property sold to the
consumer from a warehouse, catalogue distribution center, or similar fulfillment facility by means of
the United States mail, delivery service, or common carrier.

(36) Sales to a person engaged in the business of horticulture or producing livestock of materials to be
incorporated into a horticulture structure or livestock structure;

(37) Sales of personal computers, computer monitors, computer keyboards, modems, and other
peripheral computer equipment to an individual who is licensed or certified to teach in an elementary
or a secondary school in this state for use by that individual in preparation for teaching elementary or
secondary school students;

(38) Sales to a professional racing team of any of the following:

(a) Motor racing vehicles;

(b) Repair services for motor racing vehicles;

(c) Items of property that are attached to or incorporated in motor racing vehicles, including engines,
chassis, and all other components of the vehicles, and all spare, replacement, and rebuilt parts or
components of the vehicles; except not including tires, consumable fluids, paint, and accessories
consisting of instrumentation sensors and related items added to the vehicle to collect and transmit
data by means of telemetry and other forms of communication.

(39) Sales of used manufactured homes and used mobile homes, as defined in section 5739.0210 of
the Revised Code, made on or after January 1, 2000;

(40) Sales of tangible personal property and services to a provider of electricity used or consumed
directly and primarily in generating, transmitting, or distributing electricity for use by others, including
property that is or is to be incorporated Into and will become a part of the consumer's production,
transmission, or distribution system and that retains its classification as tangible personal property
after incorporation; fuel or power used in the production, transmission, or distribution of electricity;
and tangible personal property and services used in the repair and maintenance of the production,
transmission, or distribution system, including only those motor vehicles as are specially designed and
equipped for such use. The exemption provided in this division shall be in lieu of all other exemptions
in division (B)(42)(a) of thls section to which a provider of electricity may otherwise be entitled based
on the use of the tangible personal property or service purchased in generating, transmitting, or
distributing electricity.

(41) Sales to a person providing services under division (B)(3)(r) of section 5739.01 of the Revised
Code of tangible personal property and services used directly and primarily in providing taxable
services under that section.
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(42) Sales where the purpose of the purchaser is to do any of the following:

(a) To incorporate the thing transferred as a material or a part into tangible personal property to be
produced for sale by manufacturing, assembling, processing, or refining; or to use or consume the
thing transferred directly in producing tangible personal property for sale by mining, including, without
limitation, the extraction from the earth of all substances that are classed geologically as minerals,
production of crude oil and natural gas, farming, agriculture, horticulture, or floriculture, or directly in
the rendition of a public utility service, except that the sales tax levied by this section shall be collected
upon all meals, drinks, and food for human consumption sold when transporting persons. Persons
engaged in rendering farming, agricultural, horticultural, or floricultural services, and services in the
exploration for, and production of, crude oil and natural gas, for others are deemed engaged directly in
farming, agriculture, horticulture, and floriculture, or exploration for, and production of, crude oil and
natural gas. This paragraph does not exempt from "retail sale" or "sales at retail" the sale of tangible
personal property that is to be incorporated into a structure or improvement to real property.

(b) To hold the thing transferred as security for the performance of an obligation of the vendor;

(c) To resell, hold, use, or consume the thing transferred as evidence of a contract of insurance;

(d) To use or consume the thing directly in commercial fishing;

(e) To incorporate the thing transferred as a material or a part into, or to use or consume the thing
transferred directly in the production of, magazines distributed as controlled circulation publications;

(f) To use or consume the thing transferred in the production and preparation in suitable condition for
market and sale of printed, imprinted, overprinted, lithographic, multilithic, blueprinted, photostatic, or
other productions or reproductions of written or graphic matter;

(g) To use the thing transferred, as described in section 5739.011 of the Revised Code, prlmarily in a
manufacturing operation to produce tangible personal propertyfior sale;

(h) To use the benefit of a warranty, maintenance or service contract, or similar agreement, as
described in division (B)(7) of section 5739.01 of the Revised Code, to repair or maintain tangible
personal property, if all of the property that is the subject of the warranty, contract, or agreement
would not be subject to the tax imposed by this section;

(i) To use the thing transferred as qualified research and development equipment;

(j) To use or consume the thing transferred primarily in storing, transporting, mailing, or otherwise
handling purchased sales inventory in a warehouse, distribution center, or similar facility when the
inventory is primarily distributed outside this state to retail stores of the person who owns or controls
the warehouse, distribution center, or similar facility, to retail stores of an affiliated group of which that
person is a member, or by means of direct marketing. This division does not apply to motor vehicles
registered for operation on the public highways. As used in this division, "affiliated group" has the
same meaning as in division (B)(3)(e) of section 5739.01 of the Revised Code and "direct marketing"
has the same meaning as in division (B)(35) of this section.
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(k) To use or consume the thing transferred to fulfill a contractual obligation incurred by a warrantor
pursuant to a warranty provided as a part of the price of the tangible personal property sold or by a
vendor of a warranty, maintenance or service contract, or similar agreement the provision of which is
defined as a sale under division (B)(7) of section 5739.01 of the Revised Code;

(I) To use or consume the thing transferred in the production of a newspaper for distribution to the
public;

(m) To use tangible personal property to perform a service listed in division (B)(3) of section 5739.01
of the Revised Code, if the property is or is to be permanently transferred to the consumer of the
service as an integral part of the performance of the service;

(n) To use or consume the thing transferred in acquiring, formatting, editing, storing, and
disseminating data or information by electronic publishing.

As used in division (B)(42) of this section, "thing" includes all transactions included in divisions (B)(3)
(a), (b), and (e) of section 5739.01 of the Revised Code.

(43) Sales conducted through a coin operated device that activates vacuum equipment or equipment
that dispenses water, whether or not in combination with soap or other cleaning agents or wax, to the
consumer for the consumer's use on the premises in washing, cleaning, or waxing a motor vehicle,
provided no other personal property or personal service is provided as part of the transaction.

(44) Sales of replacement and modification parts for engines, airframes, instruments, and interiors in,
and paint for, aircraft used primarily in a fractional aircraft ownership program, and sales of services
for the repair, modification, and maintenance of such aircraft, and machinery, equipment, and supplies
primarily used to provide those services.

(45) Sales of telecommunications service that is used directly and primarily to perform the functions of
a call center. As used in this division, "call center" means any physical location where telephone calls
are placed or received in high volume for the purpose of making sales, marketing, customer service,
technical support, or other specialized business activity, and that employs at least fifty individuals that
engage in call center activities on a full-time basis, or sufficient individuals to fill fifty full-time
equivalent positions.

(46) Sales by a telecommunications service vendor of 900 service to a subscriber. This division does
not apply to information services, as defined in division (FF) of section 5739.01 of the Revised Code.

(47) Sales of value-added non-voice data service. This division does not apply to any similar service
that is not otherwise a telecommunications service.

(48)(a) Sales of machinery, equipment, and software to a qualified direct selling entity for use in a
warehouse or distribution center primarily for storing, transporting, or otherwise handling inventory
that is held for sale to independent salespersons who operate as direct sellers and that is held
primarily for distribution outside this state;

(b) As used in division (B)(48)(a) of this section:
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5741.02 Levy of tax - rate - exemptions.

(A)(1) For the use of the general revenue fund of the state, an excise tax is hereby levied on the
storage, use, or other consumption in this state of tangible personal property or the benefit realized in
this state of any service provided. The tax shall be collected as provided in section 5739.025 of the
Revised Code, provided that on and after July 1, 2003, and on or before June 30, 2005, the rate of the
tax shall be six per cent. On and after July 1, 2005, the rate of the tax shall be five and one-half per
cent.

(2) In the case of the lease or rental, with a fixed term of more than thirty days or an indefinite term
with a minimum period of more than thirty days, of any motor vehicles designed by the manufacturer
to carry a load of not more than one ton, watercraft, outboard motor, or aircraft, or of any tanglble
personal property, other than motor vehicles designed by the manufacturer to carry a load of more
than one ton, to be used by the lessee or renter primarily for business purposes, the tax shall be
collected by the seller at the time the lease or rental is consummated and shall be calculated by the
seller on the basis of the total amount to be paid by the lessee or renter under the lease or rental
agreement. If the total amount of the consideration for the lease or rental includes amounts that are
not calculated at the time the lease or rental is executed, the tax shall be calculated and collected by
the seller at the time such amounts are billed to the lessee or renter. In the case of an open-end lease
or rental, the tax shall be calculated by the seller on the basis of the total amount to be paid during the
initial fixed term of the lease or rental, and for each subsequent renewal period as it comes due. As
used in this division, "motor vehicle" has the same meaning as in section 4501.01 of the Revised Code,
and "watercraft" includes an outdrive unit attached to the watercraft.

(3) Except as provided in divlsion (A)(2) of this section, in the case of a transaction, the price of which
consists in whole or part of the lease or rental of tangible personal property, the tax shall be measured
by the installments of those leases or rentals.

(B) Each consumer, storing, using, or otherwise consuming in this state tangible personal property or
realizing in this state the benefit of any service provided, shall be liable for the tax, and such liability
shall not be extinguished until the tax has been paid to this state; provided, that the consumer shall be
relieved from further liability for the tax if the tax has been paid to a seller in accordance with section
5741.04 of the Revised Code or prepaid by the seller in accordance with section 5741.06 of the
Revised Code.

(C) The tax does not apply to the storage, use, or consumption in this state of the following described
tangible personal property or services, nor to the storage, use, or consumption or benefit in this state
of tangible personal property or services purchased under the following described circumstances:

(1) When the sale of property or service In this state is subject to the excise tax imposed by sections
5739.01 to 5739.31 of the Revised Code, provided said tax has been paid;

(2) Except as provided in division (D) of this section, tangible personal property or services, the
acquisition of which, if made in Ohio, would be a sale not subject to the tax imposed by sections
5739.01 to 5739.31 of the Revised Code;

(3) Property or services, the storage, use, or other consumption of or benefit from which this state is
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prohibited from taxing by the Constitution of the United States, laws of the United States, or the
Constitutiorr of this state. This exemption shall not exempt from the application of the tax imposed by
this section the storage, use, or consumption of tangible personal property that was purchased in
interstate commerce, but that has come to rest in this state, provided that fuel to be used or
transported in carrying on interstate commerce that is stopped within this state pending transfer from
one conveyance to another is exempt from the excise tax imposed by this section and section 5739.02
of the Revised Code;

(4) Transient use of tangible personal property in this state by a nonresident tourist or vacationer, or a
nonbusiness use within this state by a nonresident of this state, if the property so used was purchased
outside this state for use outside this state and is not required to be reglstered or licensed under the
laws of this state;

(5) Tangible personal property or services rendered, upon which taxes have been paid to another
jurisdiction to the extent of the amount of the tax paid to such other jurisdiction. Where the amount of
the tax imposed by this section and imposed pursuant to section 5741.021, 5741.022, or 5741.023 of
the Revised Code exceeds the amount paid to another jurisdiction, the difference shall be allocated
between the tax imposed by this section and any tax imposed by a county or a transit authority
pursuant to section 5741.021, 5741.022, or 5741.023 of the Revised Code, in proportion to the
respective rates of such taxes.

As used in this subdivision, "taxes paid to another jurisdiction" means the total amount of retail sales
or use tax or similar tax based upon the sale, purchase, or use of tangible personal property or
services rendered legally, levied by and paid to another state or political subdivision thereof, or to the
District of Columbia, where the payment of such tax does not entitle the taxpayer to any refund or
credit for such payment.

(6) The transfer of a used manufactured home or used mobile home, as defined by section 5739.0210
of the Revised Code, made on or after January 1, 2000;

(7) Drugs that are or are intended to be distributed free of charge to a practitioner licensed to
prescribe, dispense, and administer drugs to a human being in the course of a professional practice
and that by law may be dispensed only by or upon the order of such a practitioner.

(8) Computer equipment and related software leased from a lessor located outside this state and
initially received in this state on behalf of the consumer by a third party that will retain possession of
such property for not more than ninety days and that will, within that ninety-day period, deliver such
property to the consumer at a location outside this state. Division (C)(8) of this section does not
provide exemption from taxation for any otherwise taxable charges associated with such property
while it is in this state or for any subsequent storage, use, or consumption of such property in this
state by or on behalf of the consumer.

(9) Tangible personal property held for sale by a person but not for that person's own use and donated
by that person, without charge or other compensation, to either of the following:

(a) A nonprofit organization operated exclusively for charitable purposes in this state, no part of the
net income of which inures to the benefit of any private shareholder or individual and no substantial
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part of the activities of which consists of carrying on propaganda or otherwise attempting to influence
legislation; or

(b) This state or any political subdivision of this state, but only if donated for exclusively public
purposes.

For the purposes of division (C)(10) of this section, "charitable purposes" has the same meaning as in
division (B)(12) of section 5739.02 of the Revised Code.

(D) The tax applies to the storage, use, or other consumption in this state of tangible personal
property or services, the acquisition of which at the time of sale was excepted under division (E) of
section 5739.01 of the Revised Code from the tax imposed by section 5739.02 of the Revised Code,
but which has subsequently been temporarily or permanently stored, used, or otherwise consumed in a
taxable manner.

(E)(1)(a) If any transaction is claimed to be exempt under division (E) of section 5739.01 of the
Revised Code or under section 5739.02 of the Revised Code, with the exception of divisions (B)(1) to
(11) or (28) of section 5739.02 of the Revised Code, the consumer shall provide to the seller, and the
seller shall obtain from the consumer, a certificate specifying the reason that the transaction is not
subject to the tax. The certificate shall be in such form, and shall be provided either in a hard copy
form or electronic form, as the tax commissioner prescribes.

(b) A seller that obtains a fully completed exemption certificate from a consumer is relieved of liability
for collecting and remitting tax on any sale covered by that certificate. If it is determined the
exemption was improperly claimed, the consumer shall be liable for any tax due on that sale under this
chapter. Relief under this division from liability does not apply to any of the following:

(i) A seller that fraudulently fails to collect tax;

(ii) A seller that solicits consumers to participate in the unlawful claim of an exemption;

(iil) A seller that accepts an exemption certificate from a consumer that claims an exemption based on
who purchases or who sells property or a service, when the subject of the transaction sought to be
covered by the exemption certificate is actually received by the consumer at a location operated by the
seller in this state, and this state has posted to its web site an exemption certificate form that clearly
and affirmatively indicates that the claimed exemption is not available in this state;

(iv) A seller that accepts an exemption certificate from a consumer who claims a multiple points of use
exemption under division (D) of section 5739.033 of the Revised Code, if the item purchased is
tangible personal property, other than prewritten computer software.

(2) The seller shall maintain records, including exemption certificates, of all sales on which a consumer
has claimed an exemption, and provide them to the tax commissioner on request.

(3) If no certificate is provided or obtained within ninety days after the date on which the transaction is
consummated, it shall be presumed that the tax applies. Failure to have so provided or obtained a
certificate shall not preclude a seller, within one hundred twenty days after the tax commissioner gives
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written notice of intent to levy an assessment, from either establishing that the transaction is not
subject to the tax, or obtaining, in good faith, a fully completed exemption certificate.

(4) If a transaction is claimed to be exempt under division (B)(13) of section 5739.02 of the Revised
Code, the contractor shall obtain certiffcation of the claimed exemption from the contractee. This
certification shall be in addition to an exemption certificate provided by the contractor to the seller. A
contractee that provides a certification under this division shall be deemed to be the consumer of all
items purchased by the contractor under the claim of exemption, if it is subsequently determined that
the exemption is not properly claimed. The certification shall be in such form as the tax commissioner
prescribes.

(F) A seller who files a petition for reassessment contesting the assessment of tax on transactions for
which the seller obtained no valid exemption certificates, and for which the seller failed to establish
that the transactions were not subject to the tax during the one-hundred-twenty-day period allowed
under division (E) of this section, may present to the tax commissioner additional evidence to prove
that the transactions were exempt. The seller shall file such evidence within ninety days of the receipt
by the seller of the notice of assessment, except that, upon application and for reasonable cause, the
tax commissioner may extend the period for submitting such evidence thirty days.

(G) For the purpose of the proper administration of sections 5741.01 to 5741.22 of the Revised Code,
and to prevent the evasion of the tax hereby levied, it shall be presumed that any use, storage, or
other consumption of tangible personal property in this state is subject to the tax until the contrary is
established.

(H) The tax collected by the seller from the consumer under this chapter is not part of the price, but is
a tax collection for the benefit of the state, and of counties levying an additional use tax pursuant to
section 5741.021 or 5741.023 of the Revised Code and of transit authorities levying an additional use
tax pursuant to section 5741.022 of the Revised Code. Except for the discount authorized under
section 5741.12 of the Revised Code and the effects of any rounding pursuant to section 5703.055 of
the Revised Code, no person other than the state or such a county or transit authority shall derive any
benefit from the collection of such tax.

Effective Date: 10-21-2003; 06-30-2005; 09-21-2006; 09-28-2006; 2007 HB119 06-30-2007
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