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TNTRODUCTION

As Appellee Pennsylvania General Insurance Compatiy ("Penn General") agrees, this

case presents starkly the problem facing courts that have tried to apply the "all sums" allocation

ruling adopted in Goodyear ! are & Raebber Co. v. Aetna Casualty & Surety Co., 95 Ohio St. 3d

512, 2002-Ohio-2842, 769 N.E.2d 835 ("Goodyear°'), to a contribution aetion. Goodyear, which

permits an insured to select a single insurer to pay for long terni injury, and places the burden of

seeking contribution from other "applicable" coverage on the targeted insurer, has proven to be

inequitable and unworkable. Under Goodyear, the insured, who is fully paid by the targeted

insurer, has no incentive to comply with any of its obligations under policies issued by its non-

selected insurers.

As the decisionsbelow demonstrate, courts addressing contriburion claims between the

targeted insurer and the non-selected insurers since Goodyear have adopted two solutions to this

problem, each unsatisfactory. One alternative, chosen by the trial court in this case, is to apply

the policies of the non-selected insurers as written and hold that, if the insured does not comply

with its contractual obligations, the policies are not "applicable" and there is no basis for

contribution because there is no common obligation to the insured. However, this approach

permits the insured by its own inaction to eliminate the targeted insurer's right to contribution.

A second, even more inequitable, alternative is the one adopted by the Eighth District here: to

perniit contribution by finding that the non-selected insurers' policies are "applicable" despite

the insured's non-compliance. This approach oveirides the non-selected insurers' policies by

retaining their obligations while eliminating their protections. Such a wholesale revision of

contracts is grossly anfair to the non-selected insurers and violates constitutional protections

against contract impainnent.



Continental submits that a third alternative is available and would avoid such unfairness:

This Court should overrule Goodyear and instead adopt a pro rata allocation where each

"applicable policy" woutd pay a share of the loss based on its time on the risk. Under that

allocation scheme, the insured would be required to comply with all of the requirements of the

policies it purchased---including those relating to notice, an opportunity to defend and consent to

settle. If the insured chose not to do so, it would suffer the consequences: the policy would be

rendered "inapplicable" and the insured would have to pay that share. There would be no need

for satellite contribution actions because each insttrer would only pay its share of the loss.

Penn General "agrees with the arguinents raised by CNA and [Amicus Curiae] CICLA to

overrule Goodyear" (Br. at 21; see also id. at 22 n.56). Not surprisingly, Amici Curiae Ohio

Manufacturers' Association and several policyholder companies (collectively, "OMA"), do not.

They have urged this Court not to reconsider Goodyear, arguing that no policyholder is a party to

this action. That, however, is precisely the problem. Goodyear allows the policyholder to ignore

its obligations under the non-selected policies, obtain full coverage for its claims, aud walk away

with impunity. Thus, under the framework Goodyear established, it is unlikely that the targeted

insurer, policyholder, and non-selected insurer(s) would all be parties to a contribution ac6on.

The absence of the policyholder here reflects a defect in Goodyear, not a reason that this Court

should avoid revisiting its holding. The continued viability of Goodyear is properly before this

Court, and the inequities engendered by its "all sums" approach should be addressed.

In the alteniative, this Court sltould at least elarify Goodyear to confirm that a targeted

insurer can seek contribution from a non-selected insurer only if there has been compliance with

all of the tenns and conditions of a non-selected insurer's policy. If the insured does not comply

with its obligations under the non-selected insurer's policies, it should bear the consequences and

2



be required to pay the pro rata share assigned to that non-selected insurer. In addition, the

targeted insurer should insist that the insured cornply with its obligations and invoke its rights to

cooperation if the insured does not do so. Under no circumstances should this Court require the

non-selected insurer to contribute when its policy has been violated.

ARGUMENT

I. THIS COURT SHOULD OVERRULE GOODYEAR AND ORDER A PRO RATA
TIME-ON-THE-RISK ALLOCATION FOR LONG-TERM INJURX.

A. Goodvear's Continued Viability Is Properlv Before'I'his Court

Penn General agrees that Goodyear's "continued vitality is properly before the court."

(Br. at 3). Amicus Curiae OMA nonetheless argues that this Court may not reach this issue.

(OMA Br. 8-9). OMA is incorrect. Goodyear•'s continued viability is properly before this Court

because it is an antecedent question embedded in Proposition of Law No. I as granted. For this

Court to reach the issue of Goodyear's applicability to the instant conhibution claim between a

targeted insurer and a non-selected insurer, it must first determine whether the Goodyear

framework remains the law of this State. Cf. Belvedere Condonzinium Unit Owners' Ass'n v.

R.F.. Roark Cos., Inc. (1993), 67 Ohio St. 3d 274, 279 ("When an issue of law that was not

argued below is implicit in another issue that was argued and is presented by an appeal, we may

consider and resolve that implicit issue. To put it another way, if we must resolve a legal issue

that was not raised below to reach a legal issue that was raised, we will do so.").

OMA suggests that this Court has established a strict rule against raising in a merits brief

any "issues that an appellant fails to raise in its memorandum in support of jurisdiction." (OMA

Br. at 8). But in each of the cases OMA relies upon, (OMA Br. at 8-9), this Court merely

refused to consider an argument that was far afield from the proposition of law presented in the
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memorandtun of jurisdietion-unlike the interpretation and application of Goodyear, which was

front and center in Continental's jurisdictional tnemorandum and opening brief.

For example, in Corporex Development & Construction Management, Inc. v. Shook, Inc.,

106 Ohio St. 3d 412, 2005-Ohio-5409, ¶ 5& n.l, this C'ourt accepted jurisdiction to consider the

scope of the economic-loss doctrine and therefore declined to address arguments on the unrelated

issue of whether the appellate court had erred by reinstating an implied-product-warranty claim.

Similarly, in Whitaker v. M.T. Automotive, Inc., 111 Ohio St. 3d 177, 2006-Ohio-5481, ¶ 9&

n,2, this Court declined to consider whether the trial court had properly directed a verdict on a

fraud claim where the jurisdictional memorandum solely addressed a separate claim under the

Consumer Sales Practices Act. And in Al Minor & Associates, Inc. v. Martin, 117 Ohio St. 3d

58, 2008-Ohio-292, ¶ 9, this Court accepted jurisdiction to consider whether a memorized client

list can be the basis of a trade secret violation and therefore declined to consider the separate

issue of whether the client list was not a trade secret because it contained publicly available

information. Nor does this case resemble Williamson v. Rztbich (1960), 171 Ohio St. 253, (OMA

Br. at 9), in which this Court dismissed ari appeal where the appellant presented due process

arguments in support of his motion to eertiiy but then argued exclusively about a separate res

judicata issue in his brief.

But even assuming the issue of Gooclyear's cotitinued viability is not etnbedded within

Proposition of Law No. I, this Court still may-and should-consider it. Cf C.E. Morris Co. v.

Foley Constr. Co. (1978), 54 Ohio St. 2d 279, 280 (rejecting argument that this Court "will not

consider any proposition of law which is not raised in the memoranda supporting or opposing

claimed jurisdiction"); State v. Carter (1971), 27 Ohio St. 2d 135, 139 ("While appellant's

failure to raise [an] issue in the form required by Rule 5(D) of the Rule of Practice of the
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Supreme Court would warrant our refusal to consider it, this court may nonetheless choose to

grant it consideration."); 5 OHiO JUR. 3D Appellate Review § 348 (June 2009 Supp.) ("Ohio

cotuts may, in their discretion, consider assignments of error not properly set forth in the parties'

briefs.... Although an appellate court is not required to consider assignments of error not

properly set forth in the briefs, the court may determine sucli assigmnents in the interest of

justice.") (citing cases).

OMA's criticism that Continental did not challenge Goodyear in the courts below is

equally misplaced. (OMA Br. at 14-15). Prohibitions on raising new argiunents on appeal "are

designed to afford the opposing party a meaningful opportunity to respond to issues or errors that

may affect or vitiate his or her cause." State ex rel. Quarto iVfining Co. v. F'oreman (1997), 79

Ohio St. 3d 78, 81, cited in OMA Br. at 14. But Penn General has not been deprived of any

opportunity to respond because it agrees that Goodyear should be overruled and that the issue of

its viability is properly before this Court. Nor did Continental forego its "duty to exercise

diligence in his or her own cause and to aid the coiut rather than silently mislead it into the

commission of en-or." Id. Because both the trial court and the Court of Appeals were bound by

this Court's decision in Goodyear, see, e.g., Mannion v. Sandel (2001), 91 Ohio St. 3d 318, 322,

seeking Goodyear's reversal at any eariier stage would have been a futile exercise of no benefit

to the courts below. In such situations, this Court has previously ovenuled (or substantially

limited) its own precedent. See Westfield Ins. Co. v, Galatis, 100 Ohio St. 3d 216, 2003-Ohio-

5849 (substantially litniting Scott-Pontzer v. Liberty Mutual Fire Insurance Co. (1999), 85 Ohio

St. 3d 660, based on arguments that had not been presented to courts below, which were bound

by that decision); see also State v. 1981 Dodge Ram Van (1988), 36 Ohio St. 3d 168, 170 ("The

general rule is that an appellate court will not consider any error which counsel for a party
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complaining of the trial court's judgment could have called but did not call to the trial court's

attention at a time when such error could have been avoided or corrected by the trial court.")

(internal quotations omitted & emphasis added); Fifth Third Bank v. Ducru Ltd. P'ship, 157

Ohio App. 3d 463, 2004-Ohio-1801, 1120 ("Ordinaiily, issues not raised in the trial court cannot

be raised for the first time on appeal, But because it is clear from the record that the trial court

could not have nzade a decision concerning the promissory note, we must reverse and remand on

this point."). Cf FirstEnergy Corp, v, Pub. Util. Comm'n, 95 Ohio St. 3d 401, 2002-Ohio-2430,

¶ 1 I("rhis court has complete and independent power of review as to questions of law."). '

Finally, even if there were a waiver here, "(t)his court has held on numerous occasions

that the waiver doctrine is diseretionary." Hill v. Urbana (1997), 79 Ohio St. 3d 130, 133-34.

Since raising the possibility of overruling Goodyear below would have been a futile exercise,

and developments since Goodyear strongly warrant its reconsideration, this Court should not

allow the wording of Proposition of Law No. I to preolude consideration of Goodyear's

continued viability.

B. This Court Should Overrule Goodyear

Pein-i General "agrees with the analysis and criticism of Goodyear" in Continental's brief

and notes with approval the sharp trend in other States toward pro rata allocation. (Br. at 22

n.56). But,4micus Curiae OMA argues that this Court should adhere to Goodyear despite its

cumbersome and inequitable results. OMA's arg nnents are unpersuasive. First, it incorrectly

asserts that Goodyear was based on a "long line of Ohio cases." (OMA Br. at 25). But

1 This case is dissimilar to Republic Steel Corp, v. Board ofRevision of Cuyahoga County
(1963), 175 Ohio St. 179, 184, cited in OMA Br. at 15 n.4, where the appellant did not challenge
the methodology and procedure for detennining a property's value before the Board of Revision
or the Board of Tax Appeals-which could have considered such a challenge-but instead
waited until its appeal to this Court to do so.
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Goodyear in fact did not cite any Ohio cases in support of its "all sums" holding and relied

exclusively on authority frotn other junsdictions. Goodyear, 95 Ohio St. 3d 512 at ¶¶ 9-12.

Prior to Goodyear, this Court had not detennined the proper method of allocation for cases

involving long term injury extendiug across multiple policy periods, and other courts applying

Ohio law had issued conflicting opinions. Compare Lincoln Slec. Co. v. St. Paul Fire & Marine

Ins. Co. (6th Cir. 2000), 210 F.3d 672, 690 (applying pro rata allocation), and GenCorp, Inc. v.

AIUtns. Co. (N.D. Ohio 2000), 104 R. Supp. 2d 740, 752 (applying pro rata allocation), witia

Owens-Corning Fiberglas Corp. v. Am. Centennial Ins. Co. (C.P. 1995), 74 Ohio Misc. 2d 183,

216 (applying "all sums" allocation). As stated in one case OMA itself cites: "A searching

review of Ohio law reveals that the Ohio courts have yet to decide the specific issues before this

Court [regarding allocation method]," Owens-Illinois, Inc. v. Aetna Cas. & Sur. Co. (D,D.C.

1984), 597 F. Supp. 1515, 1520; see also Millennium Cliems., Iric. v. Lumbermens Mut. Cas. Co.

(N.D. Ohio Mar. 13, 2001), 2001 U.S. Dist. LEXIS 20974 at **12-15 (rejecting argument that

excess insurers were fraudulently joined because Ohio law on allocation was unsettled and did

not unequivocally require horizontal exhaustion).

OMA next claims that the "all sums" determination is required by the policy language,

arguing that "courts look to the `all sums' language contained in a policy's basic grant of

coverage, which requires the insurers to pay `all sums' the policyholder becomes legally

obligated to pay in regard to the underlying liability." (OMA Br. at 23-24). OMA's

paraphrasing, however, is not accurate. The policy provisions do not require the insurer to pay

all amounts "the policyholder beaome,s legally obligated to pay in regard to the underlying

liability"; the policy provides that the insurer will pay "all sums which the insured shall become

legally obligated to pay as damages because of... bodily injury . .. to which this insurance
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applies caused by an occurrence ...." (Supp. pp. 218 (Penn General); 222 (Continental)

(emphasis added)). Furthermore, the "Policy Period; Territo y" provision in the policies

specifically provides that "this insurance applies only to bodily injury or property damage which

occurs during the policy period and within the policy teriitory." (Supp. pp. 218, 223). These

provisions, read togetber, make plain that the policies do not apply to bodily injury that occurs

outside the policy period.

Neither Goodyear nor OMA address the liniitation contained in the "Policy Period;

Territory" provision. Instead, this Court appeared to assume in Goodyear that "[t]here is no

language in the triggered polieies that would serve to reduce an insurer's liability if an injury

occurs only in part during a given policy period." 95 Ohio St. 3d 512 at ¶ 9. The policies,

however, plainly specify that they do not apply to bodily injury or property damage that occurs

in years before or after the policy period.

Requiring an insnrer to pay for injury that happens outside of the policy period is directly

contrary to the policy language and violates Goodyear's own pronouncement that "insurance

policies should be enforced in accordance with their tei-ms as are other written contracts." Id.

Cotirts are not free to override the language of an insurance policy--or any other contract-to

create coverage that was neither intended nor provided by the policy. See Galatis, 100 Ohio St.

3d 216 at ¶ 9 (the "freedom to contract and the attendant benefits and responsibilities of the

parties to a contract are integral to the liberty of the citizenry, so much so that the United States

Constitution specifically protects against state encroachment upon contracts"); Blount v. Smith

(1967), 12 Ohio St. 2d 41, 47 (the right to contract freely with the expectation that the contract

shall endure according to its terms "is as fundamental to our society as the right to write and to

speak without restraint."); Nottingdale Horneowners' dss•'n v. Darby (1987), 33 Ohio St. 3d 32,
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37, superseded by statute, 13 Ohio Laws 1301.21, as recognized in New Mkt. Acquisitions, Ltd.

v. Powerhouse Gym (S.D. Ohio 2001), 154 F. Supp. 2d 1213, 1225 ("[T]hi.s court will not

interfere with the rigllt of the people of this state to contract freely and without needless

limitation."). Thus, Goodyear's requirement that a targeted insurer pay for injury that did not

occur during its policy period raises serious constitutional concerns.

The "all sums" approach also raises equitable issues which this Court attempted to

address by holding that the targeted insurer can seek contribution from other applicable policies.

Indeed, Goodyear is based on aii assumption that all of the insurers owe a cotnnion obligation.

Here, however, the insured's actions prcvented any contribution claim by Penn General from

arising. The Eighth District's solution to that problem was to rewrite Continental's policies so as

to retain all of Continentat's contractual obligations while abrogating all of Continental's

contractual protections, inaluding the right to be given pron-ipt notice of a claim, the right to

select counsel and defend the action and the right to determine whcn and whether to settle.2

There can be no doubt that the Eighth District regarded this express override of the

contractual provisions as compelled by Goodyecsr:

•"[Ulnder the all sums approach adopted by the Ohio Supreme Court in
Goodyear, Park-Ohio had no duty to notify Nationwide and Continental of the
DiStefano claim." (Apx. p. 20).

•"Nationwide and Continental argue, and the trial court agreed, that
Pemisylvania General's failure to notify them of the DiStefano matter in the
six weeks between Pennsylvania General's learning of the case and Park-
Ohio's early scttlement prejudiced them, because they were unable to

2 Continental's policies provide: "In the event of an occurrence, written notice ... shall
be given by or for the insured to the eompany or any of its autliorized agents as soon as
practicable." (Supp. p. 225). The policies also provide that Continental has "the right and duty
to defend any suit against the insured ... and may make such iuvestigation and settlement of any
claim or suit as it deems expedient ...." (Supp, p. 222). Finally, the policies also state: "The
insured shall not, except at liis own cost, voluntarily make any payinent, assume any obligation
or incur any expense other than for first aid to others at the time of accident." (Supp. p. 225).
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participate in the defense and settlement of the lawsuit. But the all sums

approach adopted by the Ohio Supreme Court in Goodyear ctnticipates exactly

this approach." (Apx. p. 21) (emphasis added).

•"in light of Goodyear and Keene, Nationwide and Continental, as non-
targeted insurers, had no iight to participate in the litigation and deferise of the
DiStefano matter, so they could not have been prejudiced by Pennsylvania
General's failure to notify them of the suit and allow their participation in it."
(Apx. p. 22)

•"ln short, Nationwide and Continental argue that it is not equitable to allow
Pennsylvania General to impose its coverage, litigation and settlement
decisions on them as non-selected insurers. But, as already discussed, the all
sums approaeh anticipates this very result." (Apx, p. 23).

The Eighth District's unilateral refonnation of Continental's policies, decades after they were

issued, cannot be squared with this State's constitutional prohibitions against interfering with the

fr-eedom of contract, nor with basic principles of contract and equity. Goodyear could not have

anticipated such a complete abrogation of the non-selected insurers' contractual rights. Now that

such a consequence is apparent, Gooclyear should be overruled.

The decisions of other States since Goodyear likewise support this approach, As Penn

General itself notes (Br, at 22 n.56), other States have increasingly rejected the "all sums"

approach in favor of the more equitable and efficient pro rata method of allocation. By

continuing to follow the "all sums" approach, Ohio is now in a distinet minority of States. See

Boston Gcis Co, v. Century Indem, Co. (1 st Cir. 2008), 529 F.3d 8, 13 ("growing plurality" apply

pro rata allocation). Since Goodyear was decided in 2002, the higliest courts of six states have

squarely rejected "all sums" allocation for progressive injury cases.3 Boston Gas Co. v. Century

Indem. Co. (Mass. 2009), 910 N.E.2d 290, 306 (pro rata allocation is "consistent with, if not

compelled by, the most reasonable constniction" of policy langaage); Towns v. Northern

3 See Cont. Meiit Br. at 19-20. Continental's opening brief included Mayor & City

Council ofBaltimore v. Utica Mut, Ins. Co. (Md, Ct. Spec. App. 2002), 802 A.2d 1070, 1104, on
this list, but that decision is from an intermediate appellate court.
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Security Ins, Co. (Vt. 2008), 964 A.2d 11.50, 1166 (advantages of pro rata include "spreading the

risk to the maximum number of carriers, easily identifying each insurer's liability through a

relatively simple calculation, and reducing the necessity for subsequent indemnification

actions"); EnergyNorth Natural Gas, Inc. v. Certain Underwriters at Lloyd's, London (N.H.

2007), 934 A.2d 517, 526-27 (describing all sums as "improvident" and "inconsistent with the

cumulative nature" of progressive injuries); Aetna Cas, & Sur. Co. v. Commonwealth (Ky.

2005), 179 S.W.3d 830, 842; Security Ins. Co. v. Lumbermens Mut. Cas. Co. (Conn. 2003), 826

A.2d 107, 121 ("Neither the insurers nor the insured could reasonably have expected that the

inst,irers would be liable for losses occurring in periods outside of their respective policy

coverage periods."); Atchison, Topeka & Santa Fe Ry. Co. v. Stonewall Ins. Co. (Kan. 2003), 71

P.3d 1097, 1134.

OMA's assertion that the balance of authority between "all sums" and pro rata remains

"roughly in equipoise," (OMA Br. at 16), ignores the clear national trend of the last several

years. In addition to the six state supreme courts adopting pro rata allocation,k numerous other

state and federal courts have rejected "all sums" in post-Goodyear decisions. (See Continental's

Merit Brief at 19-20 and cases cited therein). In contrast, OMA cites only four post-Goodyear

cases applying "all sums," including one unpublished trial court decision, Wheeling Pittsburgh

Corp. v. Am. Ins. Co. (W. Va. Cir. Ct. Oct. 18, 2003), 2003 WL 23652106, one case where the

state supreme court previously adopted the all sums approach, Emhart Indus., Inc. v. Century

Indem. Co. (lst Cir. 2009), 559 F.3d 57, 70-72 (applying existing Rhode Island law), and one

case currently on appeal that also purports to follow existing state law, State v. Continental Ins.

4 A petition for rehearing challenging the Massaclnisetts Supreme Judicial Court's
rejection of "all sums" in Boston Gas Co., (OMA Br. at 18), was denied. See Docket No. SJC-

10246, available at http://www.ma-appellatecourts.org.
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Co. (2009), 170 Cal. App. 4th 160, 176, review granted, (Mar. 18, 2009), 91 Cal. Rptr. 3d 106.

(OMA Br. at 15-19). Coui-ts that have undertaken a new analysis of allocation since Goodyear

have come down strongly in favor of pro rata allocation.

OMA also incoiTectly argues that pro rata allocation would "severely limit important

policyholder rights" and "impose substantial new burdens on policyholders." (OMA Br. at 13).

But a pro rata allocation requires a policyholder mcrely to eotnply with the contraetual

conditions of the insurance policies it purchased. If Ohio had applied pro rata allocation in this

case and Park-Oliio had complied with its policies, Park-Ohio would have received the same

coverage it received under the all sums approach.5 The only difference would have been that

Park-Ohio would have had an incentive to notify all four of its insurers of the claim, as it was

contractually obligated to do, in order to preserve its rights to coverage. Park-Ohio's defense

and settlement wonld have been covered (subject to applicable deductibles and retentions), but it

would have received an easily calculable portion of those amounts from each insurer. Thus,

Park-Ohio would have received the benefit of the coverage it purchased, and the insurers would

have received the eontractual protections to which they were entitled as conditions of that

coverage. In addition, there would have been no need for the costly contribution litigation that

has resulted, because the issue of what each insurer was required to pay would have been

resolved up front. Such a system would be a vast improvement over Goodyear and should be

adopted to eliminate the inequities and problems associated with "all sums."

5 A policyholder would not receive payment for its entire claim if it had not purchased
insurance in every year in which injury occurred or if one of its insurers became insolvent. But

the policyholder should not be able to recover the entire amount of its claim in that situation.
Just as insurance policies do not insure against injuiy occurring outside the polieyperiod, they do
not insure against the risk that a policyholder will not purchase sufficient or solvent coverage.
"I'he "all sums" rule creates a false equivalence between an insured that consistently purchased
insurance and an insured that obtained less comprehensive coverage.
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II. NO CLAIM FOR CONTRIBUTION MAY BE MADE HERE BECAUSE THE
INSURED'S BREACH OF CONTINENTAL'S POLICY RENDERED IT
"INAPPLICABLE" TO THIS CLAIM.

In the alternative, if this Court does not overrule Goodyear, it should clarify it to confirm

that a targeted insurer may seek contribution from a non-selected insurer only if the non-selected

insurer's policy is "applicable."6 In its brief, Penn General argues that this Court should ignore

the policy language in deteimining whether or not Continental's policy is "applicable" to this

claim, but rely on it when detennining the amount of contribution to which Penn General is

entitled. Pemt General has it backwards. Contribution should not lie unless both insurers owe an

obligation to the insured to cover a particular loss. 'fhus, a court must first decide wlrether there

is coverage for a claim based on all the terms of the non-selected policy. If there is no coverage

(either because of an exclusion or because the insured has breached the policy conditions), there

is no comrnon obligation to the insured and tberefore the targeted insurer lias no right to seek

contribution. Once a court determines that both insurers have a common obligation to the

insured and that contribution is appropriate, principles of equity determine how the obligation

should be shared-not language in contracts between the insured and the various insurers.

In addition, because the availability of contribution claims was one of the primary

justifications for requiring a targeted insurer to pay for loss outside its policy period, this Court

should clarify the obligations of both the targeted insurer and the insured. This Court should

require a targeted insurer to enforce its policy provisions requiring an insured to cooperate. If

6 Perm General recognizes that "CNA's revision appears to be sLibstantively identical to
the Proposition of Law accepted by this Court." (Penn General Br. at 24 11.9 ). But OMA
contends that Continental's "Altemative" proposition of law is not properly before this Court
because it is "largely a parapln-ase" of "Proposition of Latv No. II," which this Court did not
agree to review. (OMA Br. at 34). That is incoiTect. Continental's "Alternative" proposition is
virtually identical to "Proposition of Law No. I," which sought full compliance with the terms
arid conditions in a non-targeted insurer's policy as a prerequisite to a claim for contribution
against that non-targeted insurer.
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the insurcd nevertheless fails to comply with its obligations, this Court should limit the insured's

recovery from the selected insurer to a pro rata share and hold that the insured must pay any

remaining shares of the non-selected carriers.

A. Continental's Policy Was Not Applicable To The DiStefana Loss

Penn General argues that it is entitled to contribution because all of the policies issued by

Pemi General, Continental and Nationwide were "triggered" by the DiStefano claim and

therefore all insurers had a common liability. (Br. at 10-14). But Penn General confuses

"trigger" with Goodyear's requirement of "applicability." Trigger in a general liability policy

looks solely at whether bodily injury or property damage occurred during the policy period.

Westfleld Ins. Co. v. Milwaukee Ins. Co., 2005-Ohio-4746, 2005 Ohio App. LEXIS 4255, ¶ 10.

Even if a policy is "triggered," howevcr, it is not necessarily "applicable" to a particular claim.

All of the terms and conditions to coverage must be examined to determine if an exclusion

precludes coverage or a failurc to comply with a policy condition vitiates coverage and renders

the policy "inapplicable."

It is blaok letter law that to obtain eontribution, there must be "a common liability upon

the sainc obligation." Assets Realization Co. v. Am. Bonding Co. (1913), 88 Ohio St. 216, 253;

Republic Steel v. Glaros (1967), 12 Ohio App, 2d 29, 33; Nat'1 Fire Itss. Co. v. Dennison (1916),

93 Ohio St. 404, 410. As a leading insurance treatise explains: "[T]he right to contribution in

insurance is predicated upon the principle that all insurers are equally liable for the discharge of a

common obligation." Lee R. Russ, 15 CoUCH ON INS. §217:4 (3d ed.) (emphasis added). Thus,

the threshold question is whether Continental owed any obligation to pay Park-Ohio for the

DiStefano claim, Because the answer is indisputably "no," contribution is not appropriate.
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The only bases for requiring Continental to pay the DiStefano claim are the contracts of

insurance Continental entered into with Park-Ohio. There is no dispute that Park-Ohio breached

those policies by failing to give timely notice,7 refusing to allow Continental to select defense

counsel and settling the claim without Continental's consent.s Because of those breaelies,

Continental owed no obligation to Park-Ohio to pay the DiStefano claim. Thus, the basis for a

contribution claim-the common obligation to the insured-did not exist, and it is manifestly

unfair to Continental to impose any contribution obligation under these circumstances.

Penn General nevertheless makes a half-hearted attempt to argue that Continental

suffered no prejudice and therefore uwverage should still be afforded. (Br. at 16-19). Penn

General relies on Ferrando v. Auto-Owners tYfait. Ins. Co. (2002), 98 Ohio St. 3d 186, 2002-

Ohio-7217, to support its argument. In Ferrando, however, the Court held that an insured's

breach of conditions such as a consent-to-settle or notice provision is presumed prejudicial to the

insurer absent evidence to the contraty. Id. at ¶ 88. The insured bears the burden of

demonstrating that its breach did not prejudice the insurer-a burden neither Park-Ohio nor Penn

General could meet here. See Ruby v, Midwestern Indem. Co. (1988), 40 Ohio St. 3d 159, 161.

7 Penn General argues that it did not violate the notice provisions or the 6-year statute of
limitations for contribution actions because it had no contribution claim until it fully paid the

DiStefano defense costs and settlement in late 2005. (Br. at 19-21). Penn General misses the
point. Continental is not arguing that Penn General had obligations under Continental's policies
or that a statute of limitations bars Penn General's claims. Ratlier, when Park-Ohio failed to
meet its contractual duties to Continental, it relieved Continental of any obligation to pay the
claim. Thus, there was no common liability between Penn General and Continental with respect

to the DiStefano claim.

x OMA suggests Park-Ohio may have been unaware of the identities of its other insurers
before it settled the claim. (OMA Br, at 6-7). However, Park-Ohio never made that argument; it
said that it had "an absolute right" to designate only the Penn General policies. (Supp. p. 122).
Although it promised to identify other insurers, it did not do so for 14 months-and then only in
response to formal discovery. (Supp. pp. 150-68). Moreover, even if Park-Ohio had misplaced
its other policies, "the insured's delay in notifying the insurer will not be excused simply because

the policy is lost." Helman v. Ilartfof d Fire Ins. Co. (1995), 105 Ohio App. 3d 617, 623.
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'1'here is ample evidence that Continental was prejudiced in this case. Park-Ohio's failure to

provide timely notice, allow Continental to select counsel or defend the action, or obtain

Continental's consent to the settlement all substantially prejudiced Continental in several ways:

• Continental was not perniitted to properly investigate the claim to determine
if there were other potentially liable parties or defenses to its insured's
liability. By the time Continental received notice, the case had been settled more
than two years earlier.

• Continental was not permitted to select counsel. Continental was given no
opportunity to determine if the counsel selected by the insured was qualified or
whethcr a different rate could have been negotiated. Continental has established
relationships with capable defense counsel throughout the country but it was not
permitted to utilize its expertise in the selection and retention of counsel.

• Continental was not permitted to participate in the defense and strategy.
Continental employs experienced claims personnel who evaluate claims, advise
on strategy and make reasoned settlement decisions. Continental was not
permitted to utilize any of these resources in defending this claim.

• Continental was not permitted to determine when to initiate settlement. Penn
General claims the case had to be settled because Park-Ohio was the last solvent
tortfeasor. Had Continental been given timely notice of the claim, it could have
tried to settle earlier to avoid having Park-Ohio be the "last defendant standing."

• Continental was not perndtted to determine the aniount of settlement.
Although Pcnn General's counsel opined after the fact that the $1 million
settlemerit was not unreasotiable, there were undoubtedly a number of settlement
amounts that could be considered reasonable. Continental should have been given
the right to negotiate to see if the case could have been settled for a lower amount
within a "reasonable settlement range."

That Penn General was given notice and an opportunity to defend does not mitigate the prejudice

to Continental. Penn General failed to exercise its contractual rights to appoint counsel,

participate in the defense of the case and engage in settlement negotiations. Continental should

not be bound by Penn General's inaction.

Ohio courts have recognized that the prejudice sustained by Continental is precisely the

type of prejudice that voids coverage. In a closely analogous case, for example, one court found
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that a targeted insurer could not rcceive contribution fiom another insurer that had not been

given notice of the suit until two months after it was dismissed. State Hous. Auth. Risk Pool

Ass'n, Inc. v. Erie Ins. Group, 2004-Ohio-7223, 2004 Ohio App. LEXIS 6741. The court ruled

the targeted insurer could not rebut the presurnption of prejudice to the non-selected insurer

(Erie), noting that "Erie had no opportunity to investigate the facts, investigate coverage, or

pursue its own litigation strategies." Id. at ¶ 24. The court noted that had Eric received notice of

the underlying suit, "it may have been able to manage the litigation with less expenditure,"

resulting in lower defense costs overall. Id. at ¶ 25. See also Bellaire I'V Cable Co. v. Valley

Constr. Co., 2002-Ohio-3203, 2002 Ohio App. LEXIS 3231,1146 (prejudice because insurer was

"deprived of the opportunity to control or even influence the pretiial strategy"); Copper v. Willis

(April 17, 2000), 2000 Ohio App. LEXIS 1674 at * 12 (notice tln-ee years after accident and more

than a year after suit filed unreasonable because insurer was "put in a position where it cannot

specifically ascertain what information or opportunities would have beeri available had notice

been timely"); United tVat'lIns. Co. v. Admiral Ins. Co. (E.D. Pa. Aug. 19, 1992), 1992 U.S.

Dist. LEXIS 12336 at * 17 (settling insurer could not obtain payment from coinsurer that did not

receive notice of the underlying claim until after the claim had been settled, holding as a matter

of law that an insurer is prejudiced when "notice is first supplied when the insured's liability is a

fait accompli ").

Penn General made no atteinpt to prove that Park-Ohio's policy breaches did not

prejudiee Continental. The trial court accordingly found that Continental was in faet prejudiced:

The Defetdants were not provided with notice of the DiStefano suit until nearly
two years after the case was settled. The Defendants were effectively prejudiced
by Park-Ohio's failure to notify them of the DiStefano suit, and its eventual
settlement resulted in a complete denial of the Defendants' right to evaluate those
claims and participate in the litigation and(or settlement.
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The Court in Ormet rejected the argument that the Plaintiff handled the
underlying claim in the most efficient and cost-effective maimer possible, and the
insurers were indeed prejudiced by the delay in giving notice. Just as the insurers

in Ormet were precluded fi•om having any say in the tenns of the settlement
regarding cleanup, so too were the Defendants in the captioned matter regarding
the terms of settlement of the DiStefano lawsuit.

(Apx. pp. 35, 39). On appeal, the Eighth District did not take issue with the factual basis for the

Court's finding, but found that Continental could not be prejudiced as a matter of law because

Goodyear had eliminated all of Continental's rights under the policies. As noted above, the

court determined that "Park-Ohio had no duty to notify Nationwide and Continental of the

DiStefano claim," and "[i]n light of Goodyear and Keene, Nationwide and Continental, as non-

targeted insurers, had no right to participate in the litigation and defense of the DiStefano matter,

so they could not have been prejudiced by Pennsylvania General's failtve to notify them of the

suit and allow their participation in it." (Apx. 20-22). Thus, the appellate court's finding that

there was no prejudice was based not on the facts of this case, but on its erroneous determina6on

that Goodyear should be interpreted to eliminate all of the non-targeted insurers' contractual

rights to notice, an opportunity to defend and the right to control settlement. Because such a

wholesale abrogation of the policies is unconstitutional, this Court at a minimum should clarify

that Goodyear does not compel such a result even if it does not overrule Goodyear outright.

Park-Ohio's breaeh of contract thus climinated any obligation Continental would have

had to pay the DiStefano claim and bars Penn General from obtaining contribution from

Continental because the essential prerequisite of a"common obligation" is missing. See Truck

Ins. Exch. v. Unigard Ins. Co. (2000), 79 Cal, App. 4th 966, 974 ("absent compelhng equitable

reasons, courts should not impose an obligation on an insurer that contravenes a provision in its

insurance policy"); United Nat'l Ins. Co., 1992 U.S. Dist. LEXIS 12336 at *17 (settling insurer

could not obtain contribution from coinsurer that did not receive timely notice); Allstate Ins. Co.
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v. United Servs. Auto Ass'n (Va. 1995), 452 S,E.2d 859, 861 (no contribution when breach of

policy condition eliminated any "common obligation" to the insured); Comm'r.s of State Ins.

Pund v. Ins. Co. ofN. Am. (1992), 80 N.Y.2d 992, 994 (no contribution action where exclusion

in one insurer's policy barred coverage because no common obligation); II'A Ins. Co. v. Atl. tLlut.

Ins. Co. (N.J. Super. Ct. 2000), 751 A.2d 610, 612 (satne); Appleman, Irrs. L & P1zAe. § 4921

(1981) ("[I]f one policy is ... unenforceable because of a failure to give notice of the accident or

suit, a lack of cooperation, or any one of many other possible exceptions or policy defenses,

contribution cannot be compelled by the one insurer which is still liable against the other").

B. This Court Should Also Clarify The Rights And Obligations Of The
Tareeted Insurer And The Insured Under Goodyear

If this Court declines to overrule Goodyear, it should also make clear that the availability

of contribution for the targeted insurer is ctitical to the "all sums" rule. As discussed above, the

availability of a contribution claim requires full compliance with the non-selected insurers'

policies in order to protect the contractual rights of the non-selected insurers. The obligation to

comply with the policy conditions rests largely with the insured, and the Court should clarify that

insureds must take all necessary steps to preserve the targeted insurer's contribution claim. If the

insured does not comply with its obligations to all insurets (both targeted and non-selected), it

should bear the consequences. If a targeted insurer cannot obtain contribution because of the

insured's actions, the insured should be limited to obtaining a pro rata share from the selected

insurer, and the itrsured must pay the shares of the non-selected carriers.

If the insured fails to nieet its obligations under the non-selected insurers' policies, the

Court should also make clear that the targeted insurer has both the ability and the responsibility

to protect its contribution rights. Goodyear does not extinguish the targeted insurer's contractual
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rights against the insured, including its rights to require the insured to cooperate. Here, as the

trial court recognized, Penn General did not take any action to preserve its contribution rights:

The record shows that Penn General did not even request these insurers be put on
notice until four months after the settlement occurred. By February 2003, Penn
General was aware that a number of other insurers would potentially be triggered,
but it nevertheless paid Park-Ohio's defense costs and settlement in October and
Decembcr 2003, beforc obtaining any infoimation on other insurers. This
eliminated any defense on the late notice atid voluntary payments provisions that
Penn General might have had. Plaintiff should not have waited antil it was sued
for breach of contract and bad faith to seek other insurance information from
Park-Ohio. Instead, Plaintiff should have made certain the other insurers were
notified before the DiStefano case was settled. Its failure to do so provides no
equitable reason for this Court to cndorse that failure.

(Apx. 37-38). If Penn General had simply enforced its contractual provisions and denied

coverage based on the insured's failure to cooperate, no contribution action would have been

required. Thus, Pemt General must also bear the responsibility for its own inaction,

CONCLUSION

WI3FRUFORG, Defendant-Appellant Continental Casualty Company respectfully

requests that the Supreme Court of Ohio reverse thc judgment of the Court of Appeals for the

Eighth Judicial District, reinstate thejudgment of the Cuyahoga County Court of Common Pleas

and oveirule Goodyear.
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