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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

STATE OF OHIO

Plaintiff-Appellee C.A. CASE NO. 22895

V.

FRANK ROBERT HAMILTON, III

Defendant-Appellant

T.C. NO. 2007 CR 3702

DECIS4ON AND ENTRY

Rendered onthe 7 brhdayof nrrnhPr , 2009.

I $1 11

KIRSTEN A. BRANDT, Atty. Reg. No. 0070162, Assistant Prosecuting Atforney, 301 W.
Third Street, 5"' Floor, Dayton, Ohio 45422

Attorney for Plaintiff-Appellee

DANIEL J. O'BRIEN, Atty. Reg. No. 00031481,1210 Talbott Tower, 131 N, Ludlow Street,
Dayton, Ohio 45402

Attorney for Defendant-Appellant

PER CURIAM:

This matter is before the Court on the State of Ohio's Motion to Certify Conflict, filed

September 14, 2009. In the motion, the State asks that we certify a conflict between our
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decision in this case and a decision by the First District Court of Appeals in State v. Rice,

Hamilton App. No. C-080444, 2009-Ohio-1080. Frank R. Hamilton filed a memorandum

opposing the State's motion,

In our decision, we determined that the trial court erred in allowing the State to

amend Hamilton's defective indictment for discharge of a firearm on or near prohibited

premises by the addition of the requisite mens rea. We relied upon State v. Colon, 118

Ohio St.3d 26, 2009-Ohio-1624 ("Colon t'}, which concluded that the defective indictment

therein "failed to charge all the essential elements of the offense of robbery and resulted

in a lack of notice to the defendant of the mens rea required to commit the offense. This

defect clearly permeated the defendant's entire criminal proceeding. The defendant did

not receive a constitutional indictment or trial, and therefore, the defective indictment "

' resulted in structural error." td., at132.

We further determined that Colon t implicitly overruled State v. O'Brien (1987), 30

Ohio St.3d 122, tlpon which the State relied. O'Brien held that adding the term

"recklessness" to an indictment for endangering children did not change the name or

identity of the charged offense, nor the penalty nor the degree of the offense charged, and

that the amendment was accordingly proper under Crim.R. 7(D). Id., at 126.

In contrast to our decision, the First District determined, after Colon /, that 'the

O'Brien holding remains good law. Under O'Brien, an amendment is proper'if the name

or the identity of the crime is not changed, and the accused has not been misled or

prejudiced by the omission of such element from the indictment."' Rice, fl 18, quoting

O'Brien at paragraph two of the syllabus.

Having found that a conflict exists, we certify the following question to the Supreme
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Court of Ohio for review and determination:

May an indictment which does not contain all the elements of an offense be

amended to include an omitted mens rea element that was not presented to the grand

jury?

IT IS SO ORDERED.

MARl( E. D NOVAN, Presiding Judge

ll^^-
A. BROGAN

MIKE FAEN,Judge

Copies mailed to:

Kirsten A. Brandt
Daniel J. O'Brien
Hon. Connie S. Price
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

STATE OF OHIO

Plaintiff-Appellee C.A. CASE NO. 22895

V.

FRANK ROBERT HAMILTON, III

Defendant-Appellant

T.C. NO. 2007 CR 3702

(Criminal appeal from
Common Pleas Court)

OPINION

Rendered on the 4'" day of September, 2009.

KIRSTEN A. BRANDT, Atty. Reg. No. 0070162, Assistant Prosecuting Attorney, 301 W.
Third Street, 5`h Floor, Dayton, Ohio 45422

Attorney for Plaintiff-Appellee

DAN IEL J. O'BRIEN, Atty. Reg. No. 00031461, 1210 Talbott Tower, 131 N. Ludlow Street,
Dayton, Ohio 45402

Attorney for Defendant-Appellant

DONOVAN, P.J.

This matter is before the Court on the Notice of Appeal of Frank Robert Hamilton,

III, filed August 14, 2008. On December 12,2007, the grand jurors of Montgomery County
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returned an indictment charging Hamilton with discharge of a firearm on or near prohibited

premises, in violation of R.C. 2923.162(A)(3)(C)(4), a felony of the first degree, along with

a firearm specification. Hamilton pled not guilty.

On May 14, 2008, Hamilton filed a Motion to Dismiss Indictment, arguing that the

indictment "fails to specify any requisite degree of culpability, an essential element of the

offense alleged to have been committed by Defendant." The Statefiled a Motion to Amend

Indictment and a memorandum contra Hamilton's motion to dismiss.

On June 4, 2008, the trial court issued a Decision and Entry Denying Motion to

Dismiss and Granting Motion to Amend Indictment. The trial court determined, "Crim.R.

7 permits the amendment of an indictment before, during or after trial provided no change

is made in the name or identity of the crime charged. `"'

"" '' After the amendment in Mr. Hamilton's case, the indictment on which the

Defendant will proceed to trial will not omit the essential mens rea element, and the

Defendant will have due notice of all the elements of the offense." The trial court further

noted that Haniilton did not allege that he would be misled or prejudiced by the

amendment.

On June 11, 2008, Hamilton filed a Motion to Reconsider Court's Decision Denying

Motion to Dismiss Indictment, which the trial court denied.

On June 20, 2008, Hamilton pled no contest to discharge of a firearm on or near

prohibited premises, in exchange for the State's agreement to drop the firearm

specification and to agree to a sentence of community control. Hamilton was sentenced

to a period of five years of community control sanctions.

Hamilton asserts one assignment of error as follows:

TIiE COl1RT OF APPEALS OF ONIQ
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"THE TRIAL COURT ERRED AND DENIED DEFENDANT'S CONSTITUTIONAL

RIGHTTOANSWER ONLYTOAN 1NDICTMENTOF CRIME BYA DULYCONSTITUTED

GRAND JURY, BY FAILING TO DISMISS THE DEFECTIVE INDICTMENT AND

ALLOWING THE STATE TO AMEND THE FATALLY DEFECTIVE INDICTMENT."

According to Hamilton, "the amended indictment changed the'identity' of the charge

against Mr. Hamilton since the original indictment did not charge a crime at all ° The State

responds that "the addition of an essential element of the charge did not amend the

substance of the indictment." The State relies upon State v. O'Brien (1987), 30 Ohio St.3d

122. On March 20, 2009, the State filed a Notice of Additional Authority, further directing

our attention to State v. Rice, Hamilton App. No. C-080444, 2009-Ohio-1080 (referencing

O'Brien in dicta).

In O'Brien, the defendant was indicted upon, inter alia, two counts of endangering

children, and he moved to dismiss the two counts on the basis that each failed to include

the element of recklessness. O'Brien, at 122-23. The trial court overruled the motion to

dismiss, and a jury was impaneled. Id., at 123. At the conclusion of the State's case-in

chief, the trial court dismissed one count of endangering children, and after the defense

rested, the State moved to amend the remaining endangering children charge to include

the mens rea of recklessness. Id. The trial court granted the State's motion, and the court

of appeals reversed the decision of the trial court, determining that "the omission of the

mental state element fatally flawed the indictment, and that allowing appellant to cure such

an error permifted the jury to convict the accused on a charge essentially different from that

upon which the grand jury indicted him." Id.

THE COURT OF APPFALS OF OHIO
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The Supreme Court of Ohio subsequently noted on appeal that Crim.R. 7 "controls

the sufficiency of and amendments to criminal indictments." Id., at 124. The rule provides

in relevant part: "The indictment shall * * * contain a statement that the defendant has

committed a public offense specified in the indictment. * * * The statement may be made

in ordinary and concise language without technical averments or allegations not essential

to be proved. The statement may be in the words of the applicable section of the statute,

provided the words of that statute charge an offense, or in words sufficient to give the

defendant notice of all the elements of the offense with which the defendant is charged."

Crim.R. 7(B).

Further, the O'Brien Court considered Crim.R. 7(D), which provides in part: "The

court may at any time before, during, or after a trial amend the indictment * * in respect

to any defect, imperfection, or omission in form or substance, or of any variance with the

evidence, provided no change is made in the name or identity of the crime charged." Id.,

at 125.

The O'Brien Court determined that the addition of the term "recklessness" to the

indictment did not change the name or the identity of the crime of endangering children,

nor did the addition change the penalty nor the degree of the offense charged, and the

Court found that the amendment was proper pursuant to Crim.R. 7(D). Id., at 126.

In the next step of its analysis, the O'Bnen Court applied the remainder of Crim.R.

7(0) to O'Brien's indictment. Id. The rule further provides: "if any amendment is made to

the substance of the indictment, **`the defendant is entitled to a discharge of thejury on

the defendant's motion, if a jury has been impaneled, and to a reasonable continuance,

unless it clearly appears from the whole proceedings that the defendant has not been

THE COURT OF APPEALS OF 01110
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misled or prejudiced by the defect or variance in respect to which the amendment is made,

or that the defendant's rights will be fully protected by proceeding with the trial, or by

postponement thereof to a later day with the same or another jury."

The court noted that the addition of recklessness to the indictment amended its

substance, but it noted that O'Brien did not move for the discharge of the jury after the

indictment was amended. O'$rien, at 126. 'According to the Court, "[e]ven had appellee

done so, we find that it would have been proper for the trial court to overrule the motion as

the appellee would have been unable to show that he had been mislead or prejudiced by

the permitted amendment. Appellee had noGce of both the offense and the applicable

statute. Appellee's knowledge of the appropriate mental state standard is evidenced by

his continuing efforts, before and during trial, to dismiss the indictment on the basis that

such element was not included in the indictment." Id. The court found that O'Brien "was

neither misled nor prejudiced by the amendment to the originally defective indictment." Id.

In conclusion, the O'Brien Court held, "[a]n indictment which does not contain all the

essential elements of an offense, may be amended to include the omifted element, if the

name or identity of the crime is not changed, and the accused has not been misled or

prejudiced by the omission of such element from the indictment." Id., at syllabus ¶ 2.

In contrast to the State, Hamilton relies upon State v. Colon, 118 Ohio St3d 26,

2008-Ohio-1624 ("Colon P), and after thorough review thereof, we conclude that Colon 1

implicitly overruled OBrien. In Colon !, in summary, the indictment for aggravated robbery

omitted the required mens rea for the charge, Colon did not object to the indictment, there

was no evidence that Colon had notice that the state was required to prove recklessness,

and the State did not argue that Colon was reckless in inflicting physical harm on the

THE COURT OF APPL•ALS OF OHIO
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victim. id., at ¶ 29-30. Further, the trial court did not instruct the jury on the required mens

rea of recklessness, and during closing argument, the State treated robbery as a strict

liability offense. Id., at ^ 31.

The Supreme Court concluded, "the defective indictment in this case failed to charge

all the essential elements of the offense of robbery and resulted in a lack of notice to the

defendant of the mens rea required to commit the offense. This defect clearly permeated

the defendant's entire criminal proceeding. The defendant did not receive a constitutional

indictment or trial, and therefore, the defective indictment in this case resulted in structural

error." Id., at T 32.

WhiEe Colon did not raise the issue of his defective indictment until after judgment,

Hamilton objected to the indictment at the trial court level on the basis that it lacked a

culpable mental state. In Colon !, the Supreme Court noted, "our case Eawfollows the Ohio

Constitution, which provides that 'no person shall be held to answer for a capital, or

otherwise infamous, crime, unless on preserrtrnent or indicfinent of a grand jury.' Section

10, Article I, Ohio Constitution. 'The material and essential facts constituting an offense

are found by the presentment of the grand jury; and if one of the vital and material

elements identifying and characterizing the crime has been omitted from the indictment

such defective indictment is insufficient to charge an offense, and cannot be cured by the

court, as such a procedure would not only violate the constitutional rights of the accused,

but would allow the court to convict him on an indictment essentially different from that

found by the grand jury.' State v. Harris (1932), 125 Ohio St. 257, 264 Id., at V 17

(emphasis added). See State v. Childs (2000), 88 Ohio St.3d 558 (An indictment must,

first, contain the elements of the offense charged and fairly inform the defendant of the

THE COURT OF APPEALS OF OHIO
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charge against which he must defend.)

The Supreme Courtfurther emphasized the critical function of the grand jury in fairly

instituting criminal proceed ings, noting that its holding in Colon t"protects defendants'right

to a grand jury indicfinent. The grand jury is an important part of American citizens'

constitutional rights. Our grand jury system is derived from its English counterpart, and the

concept was brought to this country by early colonists and incorporated into the federal

Constitution. (Internal citation omitted). 'The basic purpose of the English grand jury was

to provide a fair method for instituting criminal proceedings against persons believed to

have committed crimes. "* Despite its broad power to institute criminal proceedings the

grand jury grew in popular favor with the years. It acquired an independence in England

free from control by the Crown or judges.

"In discussing the grand jury provision of the federal Constitution, which is very

similar to the grand jury provision of the Ohio Constitution, the Supreme Court of the

United States has stated that the grand jury is a 'constitutional fixture in its own right.'

(Internal citations omitted). 'In this country the Founders thought the grand jury so

essential to basic liberties that they provided in the Fifth Amendment that federal

prosecution for serious crimes can only be instituted by `a presentment orindictment of a

Grand Jury.' The grand jury's historic functions survive to this day. Its responsibilities

continue to include both the determination whether there is probable cause to believe a

crime has been committed and the protection of citizens against unfounded criminal

prosecutions."' (Citations omitted). Colon l, ¶ 39-40. (Emphasis added).

Hamilton's indictment provides in relevant part, "The Grand Jurors of the County of

Montgomery, in the name, and by the authority of the State of Ohio, upon their oaths do

TFiG COUR1' OF APPEALS OF OHIO
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find that Frank Robert Hamilton, III, on or about September 8, 2007, in the County of

Montgomery aforesaid, and State of Ohio, did discharge a firearm upon or over a public

road or highway and said violation caused serious physical harm to a person; contrary to

the form of the statute (in violation of Section 2923.162(A)(3)(C)(4) of the Ohio Revised

Code) in such case made and provided, and against the peace and dignity of the State of

Ohio."

Pursuantto Colon l, the error in Hamilton's indictment cannot be cured by the court,

and the trial court accordingly erred in allowing the State to amend the indictment. In other

words, by its error, the trial court required Hamilton to answer for the crime charged other

than on "presentment or indictment of a grand jury," in violation of Hamilton's constitutional

rights.

Finally, we note our awareness that the precedential value of Colon I was

subsequently limited to its unique facts by State v. Colon, 119 Ohio St.3d 204, 2008-Ohio-

3749 ("Colon //'). In Colon !1, the court stressed that structural-error analysis of a defective

indictment is only appropriate in rare cases where multiple errors follow the defective

indictment, as in Colon 1. Id., at 205. The mafter herein, however, is not one of structural

error permeating a trial (Hamilton pled no contest), nor plain error (Hamilton objected to

the indictment prior to judgment), and Hamilton's amended indictment is not saved by

Colon 11's limitations of Colon 1.

Hamilton's sole assignment of error is sustained, and the judgment of the trial court

is reversed.

BROGAN, J. and FAIN, J., concur.

TIIE COURT OF APPEALS OF OHIO
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Copies mailed to:

Kirsten A. Brandt
Daniel J. O'Brien
Hon. Connie S. Price
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

STATE OF OHIO

Plaintiff-Appeltee : C.A. CASE NO. 22895

v. T.C. NO. 2007 CR 3702

FRANK ROBERT HAMILTON, III FINAL ENTRY

Defendant-Appellant

Pursuant to the opinion of this court rendered on the 4th day of

sepcember 2009, the judgment of the trial court is reversed.

Costs to be paid as stated in App.R. 24.

MAqY E. C}ONOVAN, Presiding Judge

MIKE FAIN, Judge
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Hon. Connie S. Price
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Dayton, Ohio 45422
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-- N.E.2d ----, 2009 WL 2855875 (Ohio App. 2 Dist.), 2009 -Ohio- 4602
(Cite as: 2009 WL 2855875 (Ohio App. 2 Dist.))

Cottrt of Appeals of Ohio,
Second District, Montgornery County.

The STATE of Ohio, Appellee,
V.

IIAMILTON, Appellant_
No. 22895.

No. 22895.
Decided Sept. 4, 2009.

Background: Defendant moved to dismiss indict-
rnent for discharge of a fireamt on or near prohib-
ited prentises, and state moved to amend indictment
to specify applicable mens rea. The Court of Cotn-
mon Pleas, No. 2007 CR 3702, denied defendant's
motion to dismiss and granted state's motion to
atnend, after which defendant entered no contest
plea. Defendant appealed.

Holding: The Coutt of Appeals, Montgornery
County, Donovan, P.J., held that allowing state to
amend indictment to specify essential rnens rea ele-
ment violated defendant's constitutional right to an-
swer only to a presentment or indictment by a grand
jury.
Reversed.

West Headnotes

Indictment and Information 210 C.^159(2)

210 Indktment and Information
210XI Amendment

210k158 Indictment
21Ok1591n General

210k159(2) k. Accusation in General.
MosY Cited Cases
Allowing state to amend indictment to specify es-
sential mens rea element for discharge of a tirearm
on or near proliibited premises violated defendant's
constitutional right to answer only to a presetttment
or indictment by a grand jury. Const. Att. I, § 10;
R.C. § 2923.162(A)(3)(C)(4).
Mathias Heck, Montgomery Courity Prosecuting
Attorney, an(i Kirsten A. Brandt, Assistant Prosec-

uting Attorney, for appellee.

Daniel J. O'Brien, for appellant.
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Mathias Heck, Montgomery County Prosecuting
Attomcy, and Kirsten A. Brandt, Assistant Prosec-
uting Attornev, for appellee.Daniel J. O'Brien, for
appetlant.
DONOVAN, Presiding Judge.

*1 {¶ 1} This matter is before the conrt on the no-
tice of appeal of Frank Robert Hamilton 111, filed
August 14, 2008. On December 12, 2007, the grand
jurors of Montgomery County returned an indict-
ment charging Hamilton witlt discharge of a fireann
on or near prohibited premises, in violation of R.C.
2923.162(A)(3)(C)(4), a felony of the first degree,
along with a firearm specification. Hantilton
pleaded not guilty.

{¶ 2} On May 14, 2008, Haniilton filed a motion to
dismiss the indicttnent, arguing that the indictment
"fails to specify any rcquisite degree of culpability,
an essential element of the offettse alleged to have
been contmitted by Defendant." The state filed a
motion to amend the indictment and a memor-
andum contra Hamilton's inotion to dismiss.

{¶ 3} On June 4, 2008, the trial court issued a de-
cision and entry denying tnotion to dismiss and
granting motion toamend the nidictment. The trial
court detet-mined, "Crini.R_ 7 permits the aniettd-
ment of an ittdictment before, duriug or after trial
provided no change is rnade in the natne or identity
of the critne charged. * * *

{¶ 4} "After the amendment in Mr. Hamilton's
case, the indictment on which the Defendant will
proceed to trial will not oniit the essential mens rea
element, and the Defendant will have due notice of
all the eletnents of the oflense." 'I'he trial cotlrt fur-
ther noted that Hamilton did not allege that he
would be misled or prejudiced by the amendment.

Oc 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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{¶ 5} Ott June 11, 2008, Hamilton filed a tnotion to
reconsider the court's decision denying the motion
to dismiss the indiotinent, which the trial court
denied.

{¶ 6} On June 20, 2008, Hamilton pleaded no con-
test to discharge of a firearm on or near prohibited
pretnises, in exchange for the state's agreentent to
drop the 5reann specification and to agree to a sen-
tence of connnunity control. Hamilton was sen-
tenced to a period of five years of commuttity con-
trol sanctions.

{¶ 7) Hamilton asserts one assignt
follows:

ent of error as

{¶ 81 "'1'fte trial court erred and denied defendant's
eonstittttional right to answer m ly to an nidictment
of crime by a duly constituted grand jury, by failing
to distniss the defective indictment and allowing the
state to amend the fatally defective indictment"

{¶ 91 According to Hamilton, "the amended indict-
ment changed the 'identity' of the charge against
Mr. Ilamilton since the origittal indictment did not
charge a crime at all." The State responds that "the
addition of an essential element of the charge did
not amend the substance of the indictment." The
State relies upon State v. O'Brien (1987), 30 Ohio
St.3d 122, 508 N.E.2d 144. On March 20, 2009, the
state filed a notice of additional authority, futtlier
directing our attention to State v. Rice, Hamilton
App. No. C-080444, 2009-Ohio-1080 (refcrencing
O'Braen itt dicta).

{¶ 10} In O'Brien, the defendant was ittdieted upon,
inter alia, two counts of endangeting children, and
he moved to dismiss the two counts on the basis
that each failed to include the element of reekless-
ness. O'Brier7, 30 Ohio St.3d at 122-123, 508
N.E.2d 144. The trial court overruled the motion to
dismiss, and a jury was inipaneied. Id. at 123, 508
N.E.2d 144. At the couclusion of the state's case-in
chief, the trial court dismissed one count of endan-
gering children, and after the defense rested, the
state moved to amend the remaining endangering-chil-

Page 2

dren charge to include the tnens rea of recklessness.
Id. The trial court granted the state's motion, and
the court of appeals reversed the decision of the tri-
al conrt, detetmining that "the omission of the metr
tal state element fatally flawed the indictment, and
that allowing appellartt to cure such an error permit-
ted the jury to cottvict the accused on a charge es-
sentially different fiom that upon which the grand
jury indicted hini." Id.

*2 {¶ I1} The Supreme Court of Ohio subsequently
noted on appeal that Crun.R. 7 "controls the suffi-
ciency of and amendments to criminal indict-
ments." O'Brien, 30 Ohio St.3d at 124, 508 N.E.2d
144. The rule provides: "The indictment shall * * T
contain a statement that the defendant has commit-
ted a public offense specified in the indietment. * *
* The statement may be made in ordinary and con-
cise language without technical avennents or alleg-
ations not essential to be proved. The statement
may be in the words of the applicable section of the
statute, provided the words of that statute charge an
offense, or in words sufficient to give the defendant
notice of all the elements of the offense with which
the defendant is charged." Crim.R. 7(B).

{¶ 121 Further, O'Brien considered Crim.R. 7(D),
which provides: "The coutt niay at any time before,
during, or after a trial amend the indictment * * * in
respect to any defect, imperPection, or omission in
form or substance, or of any variance with the evid-
ence, provided no change is made in the name or
identity of the crime cbargod." O'Brien, 30 Ohio
SC.3d at 125, 508 N.E.2d 144.

{¶ 13} O'Brien determined that the acldition of the
ternt "recklessness" to the iudictment did not
change the nanle or the identity of the crime of en-
dangoring children, and the addition did not cliange
the pettalty or the degree of the offense charged,
and the court found that the amendment was proper
pursuant to Ctim.R. 7(D). O'Brien, 30 Olrio St.3d at
126, 508 N.E.2d 144.

{¶ i4} In the next step of its analysis, O'Brien ap-
plied the remainder of Crim.R. 7(D) to O'Brien's in-

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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dicttnent. Id. The rule fitrther provides: "If any
amendment is ntade to the substance of the indict-
ment, * * * the defendant is entitled to a discharge
of the jury on the defendant's motion, if a jury has
been impaneled, and to a reasortable continuance,
unless it clearly appears from the whole proceed-
ings that the defendant has not been misled or pre-
judiced by the defect or variance in respoct to
which the amendment is made, or that the defencl-
ant's rights will be fully protected by proceeding
with the trial, or by postponement thereof to a later
day with the same or another jury."

{¶ 151 'I'he court noted that the addition of reck-
lessness to the indicttnent amended its substance,
but it noted that O'Brien did not rnove for the dis-
charge of the jury after the indictment was
amended. O'l3rie.n, 30 Ohio St.3d at 126, 508
N.E.2d 144. `According to the court, "[e]ven had
appellee done so, we find that it would have been
proper for the trial court to overrule the motion as
the appellee would have been unable to show that
he had been misled or prejudiced by the permitted
atnendment. Appellee had ttotice of both the of-
fense and the applicable statute. Appellee's know-
ledge of the appropriate mental state standard is
evidenced by his continuing efforts, before and dur-
ing tt-ial, to dismiss the indicttnent on the basis that
such eleinent was not included in the indictmcnt"
Id. The court found that O'Brien "was neither
misled nor prejudiced by the amendment to the ori-
ginally defective indicttnent." Id.

*3 {¶ 16} In conclusion, O'Brien held, "An indict-
ment wltich does not contain all the essential ele-
ments of an offense, may be amended to include the
omitted element, if the naine or identity of the
crime is not changed, and the accused has not been
misled or prejudiced by the omission of such ele-
ment from the indietment." Id. at paragraph two of
the syllabus.

{¶ 17} In contrast to the state, I-Iamilton relies upon
State v. Colon, 118 Ohio St.3d 26, 885 N.R.2d 917,
2008-0hio-1624 ("Colon I"), and after thorough re-
view t.hereof, we cortctude that Colon I itnplicitly
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ovenvled OBrien. In Colon 1, in summary, the in-
dictnent for aggravated robbery otnitted the re-
quired rnens rea for the charge, Colon did not ob-
ject to the indictment, there was no evidence that
Colon liad notice that the state was required to
prove recklessness, and the state did not argue that
Colon was reckless in inflicting physical hann on
the victim. Id. at ¶ 29-30. Further, the ti-ial court did
not instntct the jury on the required mens rea of
recklessness, and during closing argnment, the state
treated robbery as a strict-liability offense. Id. at ¶ 31.

{¶ 18} The Supreme Court concluded, "[T]he de-
fective indictment in this case failed to cltarge all
the essential elements of the offense of robbery and
resulted in a lack of notice to the defendant of the
tnens rea required to commit the offense. This de-
fect clearly perrneated the defendant's entire crimin-
al proceeding. The defendant did not receive a con-
stitutional indictment or trial, and therefore, the de-
fective indictment in this case resulted in structural
error." Id. at 1132.

{¶ 19} While Colon did not raise the issue of his
defective indictmettt untIl after judgment, Hamilton
objected to the indictment at the trial court level on
the basis that it lacked a culpable mental state. In
Colon I, the Supreme CotttC noted, "[O]ur case law
follows the Olrio Constitution, which provides that
`no person shall be held to answer for a capital, or
otherwisc infamous, critue, unless on presentment
or indictment of a grand jury.' Section 10, Article 1,
Ohio Constitution. `The material and essentia( facts
constituting an offensc are fotmd by the present-
ment of the grand juty; and if one of the vital and
material elements identifying and characterizing the
critne has been omittcd from ttte indicttnent such
defective indictment is insufficient to charge an of-
fense, and cannot be c7ired by the c•ourt, as such a
procedurc would not only violate the constitutional
rights of the accused, but would allow the court to
convict hitn on an indicnnent essentially different
from that found by the grand jmy.' State v. flarris
(1932), 125 Ohio St. 257, 264 ***." (Emphasis
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added.) Id. at ^ 17, 181 N.E. 104. See State v.
Childs (2000), 88 Ohio St.3d 558. 728 N.E.2d 379
(An indictment must, first, contain the elements of
the offense charged and fai9y inform the defendant
of the charge against which he must defend).

*4 {ll 20} The Supreme Court further emphasized
the critical function of the grand jury in fairly insti-
tuting criminal proceedings, noting that its holding
in Colon I"protects defendantr' right to a grand
Jury indictment. The grand jury is an important part
of American citizens' constitutional rights. Our
grand jury system is derived fiom its English coun-
terpart, and the concept was brought to this country
by early colonists and incorporated into the federal
Cottstitution. (Internal citation omitted.) `The basic
purpose of the English grand juty was to provide a
fair method for instituting eriminal proceedings
against persons believed to have cornmitted crunes.
* * * Despite its broad power to institute criminal
proceedings the grand juty grew in popular favor
with the years. It acquired an independence in Enb
land free front control by the Crown or judges.

{¶ 211 "In discussing the grand jury provision of
the federal Constitution, which is very similar to
the grand jury provision of the Ohio Constitutiori,
the Supreme Court of the Unitcd States has stated
that the grand jury is a'constitutional fixture in its
own right.' (intemal citations omitted.) `In this
country the Founders thought the grand jury so es-
sential to basic libet-ties that they provided in the
Fifth Amendment that federal prosecution for seri-
ous crinies can only be institttted by `a presentment
or indictment of a Grand Jury.' The grand juty's
historic functions survive to this day. Its responsib-
ilities continue to include both the determination
whether there is probable cause to believe a crime
has been coinmitted and ttte protection of citizens
against unfounded criniinal proseeutions.' "
(Emphasis added and citations omitted.) Colon I,
118 Ohio St.3d 26, 2008-Ohio-1624, 885 N.E2d
917, ¶ 39-40.

{J[ 22) I-Iamilton's indictmcnt provides: "The Grand
Jurors of the County of Montgomery, in the name,
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and by the authority of the State of Ohio, upon their
oaths do find that Frank Robert Hamilton, III, on or
about September 8, 2007, in the County of Mont-
gomery aforesaid, and State of Ohio, did discharge
a firearm upon or over a public road or highway
and said violation caused serious physical harni to a
person; contrary to the fortn of the statute (in viola-
tion of Sectiott 2923.162(A)(3)(C)(4) of the Ohio
Revised Code) in such case made and provided, and
against the peace and dignity of the State of Ohio.°'

{¶ 23} Pursuant to Colon I, the error in Hamilton's
indictment cannot be cured by the court, and the tri-
al court accordingly erred in allowing the state to
amend the indictment. In other words, by its error,
the trial coutt required Hamilton to answer for the
crime charged other than on "presentment or indict-
tnent of a grand jury," in violation of Hamilton's
constitutional rights.

{Q 24} Finally, we note our awareness that the pre-
cedential value of Colon I was subsequently liinited
to its unique facts by State v. Colon, 119 Ohio St.3d
204, 893 N.F,,2d 169, 2008-Ohio-3749 ("Colon
IP'). In Colon 11, the court stressed that structural-er-
ror analysis of a defective indictment is appropriate
otrly in rare cases when multiple errors follow the
defective indictment, as in Colon I. Id. at 205, 893
N.E.2d 169. The matter ]terein, however, is not one
of stntetural error permeating a trial (Hamilton
pleaded no contest), nor plain etror (Ilamilton ob-
jected to the in(lictnent prior to ,judgmettt), and
Hamilton's amended indictment is not saved by
Colon II's limitations of Colon L

*5 f 25} IIamihon's sole assignment of error is
sustained, and ttte judgtnent of the trial court is re-
versed.

Judgment reversed.

BROGAN and FAIN, J

Ohio App. 2 Dist.,2009
State v. Hamilton

concur.

--- N.E.2d ----, 2009 WL 2855875 (Ohio
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Most Cited Cases
The prosecutor could a nend the indictment to in-
clude the mens rea of recklessly to a robbery
charge. The aniendrnerit did not change the penalty
or degree of the charged offense, and the defendant
did not argue that he was misled or prejudiced by
the omission.

Criminal Appeal from Hamilton County Court of
Common Pleas.
Joseph T. Deters, IIamilton County Prosecutor, and
Juditlt Anton Lapp, Assistant Prosecutor, for
Plaintiff-Appellee.

J. Rhett Baker, for Defendant-Appellant.

DIN KELACKER, Judge.

*1 {¶ 1} ln four assignments of error, defendant-ap-
pellant Reginald Rice claims that he was iniprop-
erly convicted ofrobbety eN' and kidnapping.' ^

(D 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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For the reasons set forth below, we disagree and af-
frrrn his convictions.

FNI. R.C. 291 L02(A)(2).

FN2. R.C. 2905.01(A)(2).

Evertit:g Stroll Results in Robbery

{¶ 2} While walking home from a birthday party at
midnight on January 18, 2008, Michael Cervay
realized that two people were following him. He
tumed slightly and was able to discem that both
were men, one was black and one was white. Cer-
vay sensed that the men were getting closer, so he
stepped aside to let them pass. '1'he men grabbed his
hood and pulled it over his head. They then grabbed
his arms. They told him to keep his head down and
hancl over his wallet. Cervay was told repeatedly to
comply, that the men had a gun, and that they
would use it if he did not cooperate. Cervay gave
the nten his wallet because hc believed they had a
gun.

in General.

(13) The men were disappointed in the ainount of
cash Cervay had in his wallet, but saw that he had a
credit card. They took Itiin back to a business dis-
trict, walking behind buildings so that they would
avoid contact with a police car that was parked
nearby. I'he men took Cervay to an ATM machine
in front of a Kroger's store and i'orced him to with-
draw $300. The men then took Cervay down a
walkway that was monitored by a security camera
in a local store. The men roughly shoved Cervay
and ran away. Cervay was unable to find the police
car, so he called 911.

{¶ 4} An undercover officer wlto was working in
the area had encountered Nicholas Donnerherg and
Rice together just before thc robbery. 1'he officer
said that it had appeared that Donnerberg was con-
cealing something that could have been a firearm,
so he stopped the men. The two were identified and
searched, but the item the officer had seen was a

http://web2.westlaw.coarn/print/printstream.aspx?sv=Spl it&prft=HTMLE&ifin=NotSet&... 10/26/2009
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whiskey bottle. Donnerberg and Rice were allowed
to leave. When the officer heard the broadcast of
the robbery and the description of the two suspects,
he relayed the information about his prior encounter
with Donnerberg and Rice. While Cervay was uu-
able to identify the mert front photo arrays, the
video from the surveillance camera was processed,
and Donnerberg and Rice were identified from it.

{TI 5) Rice was subsequently questioned by police.
He admitted that he was with Donnerberg that
night, but claitned that he did not know his name.
He said that Dotmerberg had told him that Cervay
owed him money. Rice claimed that Cervay had
voluntarily walked with them to the ATM and with-
drawn the cash. He said that he and Donnerberg had
then "took off in a trot "

Tke Triat

{¶ 6} Both Donnerberg and Rice were indicted for
aggravated robbery, robbety, and kidnapping. '1'he
aggravated-robbety and kidnapping charges each
carried two gun specifications. Both defendants
waived their right to a jnry trial, axid a joint trial to
the bench was conducted.

{¶ 7} During Cervay's testimony, counsei for pon-
nerberg informed the court that her relationship
with Domrerberg had deteriorated to the pohit that
she could no longer represent him. The trial court
allowed counsel to withdraw and declared a mistrial
in Donnerberg's case. Because Rice wanted to call
Domierberg as a witness in his case, the trial court
offered a continuance to allow time for ponnerberg
to obtain new appointed counsel. Rice declined the
offer of a continuance, insisting that Dotmerberg be
held in the courtroom for the pmpose of testifying.
The trial court refused to do so and ordered depu-
ties to return Donnerberg to the jail. During the
presentation of his case Itonrs later, Rice asked that
Donnerberg be brought back. The trial court de-
clined, indicating that it was unlikely that Domser-
berg had obtained new counsel that quickly and
that, even if new counsel had been appointed, it was

Patre 2

unlikely that counsel would have been able to ef-
fectively advise him in that brief period.

*2 {11 81 At the conclusion of the trial, the court
concluded that there was not enough evidence to
establish, beyond a reasonable doubt, that Rice or
Donnerberg had or used a fireann to commit the
charged offenses. Therefore, the trial court acquit-
ted Rice on the aggravated-robbery count and atl
the gun specifications. The trial court found Rice
guiity of robbery and kidnapping. He was sentenced
accordingly.

7lee Indictnrent Was Properly Ametderl

{¶ 9} Rice first argues, citing State v. Colon,r"'
that the trial court improperly allowed the state to
atnend his indictment to add the mens rea element
of recklessly to the robbery charge. In Colon, the
court noted in dicta that it was not pennissible to
amend an hrdictment to add a mens rea element,
saying that "[i]n State v. Wozniak. the indictment
did not include the element of intent specified in
fortner R.C. 2907.10, now R.C. 2911.13, breaking
and entering. This court held that the prosectttor
was not permitted to perfect the defective indict-
ment by amendment, because `the grand jury and
ttot the prosecutor, even with the approval of the
court, must charge the defendant with each essen-
tial element of that crime.' " r^+r

FN3. 118 Ohio St.3d 26, 2008-Ohio-1624,
885 N.E.2d 917, clarified by State v.
Colon. 119 Ohio St3d 204,
2008-Ohio-3749, 893 N.E_2d 169.

FN4. Id. at 91 25, 893 N.E.2d 169, quoting
S'tate v. Wosniak (1961), 172 Ohio St. 517,
520, 178 N.E.2d 800.

{J( 10) Prior to the Colon decision, but aRer
Wozniak, the eourt had detetinined that an indict-
ment r,oatld be aniended to insert the mens rea ele-
ment. '"s In State v. O'Brien, iite court rield that
"[a]n indictment, which does not contain all the es-
sential elements of an offense, may be amended to

© 2009 Thomson Reutes. No Claim to Orig. US Gov. Works.
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include the omitted element, if the name or the
identity of the crime is not changed, and the ac-
cused has not been misled or prejudiced by the
omission of such elemcnt front the fiidicnnent"
r"e The court concluded that the amendment was
proper in its case because "[fJailure to include the
element of 'recklessness' in an indicnnent for en-
dangering children in no way alters eitlier the name,
identity or severity of ttie offense charged." r"'

FN5. State v. O'Brien ( 1980), 30 Ohio
St.3d 122. 508 N.E.2d 144.

FN6. Id, at paragraph two of the syllabus.

PN7. Id. at 127, 508 N_F,.2d 144.

{¶ 11 }'I'he Colon decision cited O'Brien, but only
for the proposition that the elernent "recklessly" is
an essential element. It did not overnrle, or even ad-
dress, O'Brien's core holding regarding the amend-
ment of indictntents.

{¶ 12} Thus, the question is whether O'Brien re-
rnains good law after Colon. It does- In State v.
Davis, released after the Colon decision, the court
cited O'Brien with approval. The Davis decisiorr
quoted the rationale we have already noted and
stated that "[t]his court [has] field that the indict-
ment was properly amended to include the mens rea
element." '`"' Significantly, Chief Justice Moyer
authored both the Davis and the Colon decisions.

FN8. State v, Davis, t21 Ohio St3d 239,
2008-Ohio-4537, 903 N.E.2d 609.

{¶ 13} In light of the court's approval of O'Brien in

Davis, we conclude that the O'Brien holding re-
mains good law. Under O'Brien, an amendment is
proper "if the nanie or the identity of the crime is
not changed, and the accused has not been misled
or prejudiced by the omission of such element from
the indictment" r^' Since the amendment in this
case did not change "the penalty or degree of the
charged offense," and since the record does not in-
dicate, and Rice does not argue, that he was misled
or prejudiced by the omission of the ntens rea ele-
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ment, the amendment was permissible tmder
Crim.R.7(D).

FN9. O'Brien at paragraph two of the syl-
labus.

*3 {¶ 141 Rice's first assignment of error is over-
mled.

The Kldirapping Convictiort Was Proper

{¶ 151 In his secortd assigninent of error, Rice
claims that he could not have been convicted of
kidnapping in this case because the trial court ac-
quitted him on the aggravated-robbery charge. We
disagree.

{$ 161 In the fourth count of the indictment, the
state claimed that Rice, "by force, threat, or decep-
tion, removed [Cervay] front the place witere he
was found or restrahted him of his liberty for tlte
purpose of facilitating ttte comntission of a felony,
to wit: AGGRAVA'PED ROBBERY *'° *." Rice
argues that "since [he] was not found guilty of ag-
gravated robbety, he could not thus be convicted of
a kidnapping requiring an aggravated robbery or a
purpose to commit an aggravated robbery."

{¶ 17} But the kidnappittg statute does not require
that the perpetrator conimit the predicate felony; it
requires only that the victim be restrained or re-
moved to facilitate its cormnission. The Ohio Su-
preme Court has defined "facilitate" as "[t]o free
frotn difficulty or impediment." "10 Thus, a
cliarge of kidnapping under R.C. 2905.01(A)(3) re-
quires a showing that the defendanr restrained or re-
moved soineone for the purpose of making it easier
to commit another felony.

FNIO. State v. Hi7l, 70 Ohio St.3d 25, 31,
1994-Ohio-12, 635 N.E.2d 1248.

{¶ 18} While we are not aware of another decision
addressing this precise issue, tlte Ohio Supreme
Court has addressed it in the context of another sec-
tion of the rape statute. Considering the crime ot

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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kidnapping to facilirate nonconsensual sexual activ-
ity urtder R.C. 2905.01(A)(4), the court held that
the offense "requires only that the restraint or re-
moval occur for the purpose of non-consensual
sexttal activity-not that sexual activity actually take
place." rN"

FNII. State v. Powell (1990), 49 Ohio
St.3d 255, 262, 552 N.F.2d 191, super-
seded by constitutional amendment on oth-
er grounds, as noted in Slate v. Smith
(1997), 80 Ohio St.3d 89, 103, 684 N.F-..2d
668; see, also, State v. Wightman, 12th
Dist. No. CA2006-12-045, 2008-Ohio-95,
at¶33.

{¶ 19} Following this line of reasoning, we hold
that the crime of kidnapping to facilitate the coen-
mission of a felony under R.C. 2905.01(A)(3) re-
quires only that the restraint or removal occur for
the purpose of the commission of the felonv-not
that the felony actually take place. For this reason,
we reject Rice's argument that his acquittal on the
aggravated-robbery charge necessarily required an
acqnittal on the kidnapping charge.

{¶ 20} Rice makes a passing argument that ttte kid-
napping, as charged in thc indictment, lacked a
mens rea elemont. But the indictment set forth a
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obtainiug the withdrawal of his original attorney
during the trial and was awaiting the appointmettt
of new counsel. The trial court offcred to continue
the case, so that new counsel could be obtained, but
it htdicated that it would ttot allow Donnerberg to
testify without having the advice of counsel_ Coun-
sel for Rice elected not to agrec to the continuance.

`4 {¶ 23} Rice cites a decision fi-on1 the Tenth Ap-
pellate District, wltich he claims requires us to re-
cognize the en'or.F"13 We disagree. hr State v.
Dzccey, a witness made a statenrent to police that
she, and not the defendant, had committed the of-
fenseJT"" Because it believed the witness might
offer the same incriminating testimony under oath,
the trial coutt advised her of her rights against self-
incrimination and to counsel.I'NI> The witness
chose to consult with an attomey before testifying
further, so the trial court appointed counsel and re-
cessed the trial.^"6 When trial resumed the fol-
lowing day, the witness did not appear.'"P Des-
pite the public defender's request, the trial court re-
fused either to issue a warrant to etrforce the sub-
poena or to grant a continuance so the defense
could file contempt proceedings against the wit-
noss.'"'" Under those circumstances, the Tenth
Appellate District concluded that it was improper to
proceed with the trial °"'°

mens rea elentent: the putpose to facilitate the cotn- FN13. State v. Dtrcey, 10th
mission of a felotryJ '" 03AP-9d4, 2004-Ohio-3833_

FN 12. See State v. Carver, 2nd Dist. No.
21328, 2008-Ohio-4631, ¶¶ 141-147.

{¶ 21} Rice's second assignment of error is over-
ruled,

The Trial Court Properly Refiised to A/lotv Cotte-
fetuthurt Testimony

{ll 22} Rice cotnplains that he was denied his con-
stitutional right to eomptdsory process because the

FN 14. IcZ at ¶ 9.

FN15.Id

FN 16. Id.

FN17. Id. at ¶ 10.

FN18. Id

FN 19.Id. at¶ 14.

Dist No.

trial court refuscd to allow hitn to call Donnerberg {¶ 24} This case is distuiguishable from Duceyy be-

to testify_ But, as the state notes, the trial court did cause the trial coutt in Ducey had refitsed to grant a

not actually refuse. Donnerberg had succeeded in eontinttance to secure the witness's testimony.

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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"0 I'he court in this case offered a continuance
to give Donnerberg an opportunity to speak with
counsel before he was subjected to any questioning.
In this regard, we note that the Ducey court found
no error in the trial court's decision to recess the
proceedings to allow the witness to consult counsel,
which is essentially what the trial comt attempted
to do in this casc.

FN20. Id at ¶ 10

{ll 25} The trial court acted reasonably in striking a
balance between the rights of Rice to present wit-
nesses on his behalf and to compulsory process, and
the rights of Donnerberg to counscl and to avoid
self-incrimination. The offer of a continuance, as a
cotnpromise between these competing rights, was a
proper one. Therefore, we overrule Rice's third as-
signment of error.

The Convtetioxs 6Vere Not Agairest tlee Matilfest
Weigli t of th e G videttce

{¶ 261 In his final assignment of error, Rice claims
that his convictions for robbety atid kidnapping
were against the tnanifest weight of the evidence.
We disagree.

{¶ 27} 'Plte standard of review for a manifest-
weiglit claim is well established. "" The basis
for Rice's claim is premised on the assumption that
Cervay's testimony was not credible and that the tri-
al court should have believed Rice's version of
events. But Rice does not explain why this court
should discount Cervay's version of events. 'I'he
discretionary power to reverse should be invoked
only in exceptional cases "where the evidence
weighs heavily against the conviction °" r"'-' Rice
has given us no reason to conclude that his is one of
those exceptionatcases.

FN21. See State v. Jone.s, Ist Dist. No. C-
070666, 2008-Ohio-5988, at ¶ 33, citing
Sla[e v. Thornpkins, 78 Ohio SL.3d 380,
1997-Ohio-52, 678 N.H.2d 541.
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FN22. State v. Darrmen, 1st Dist. No. C-
030814, 2004-01tio-4363, at ¶ 10, quoting
S'tate v. blmrtin (1983). 20 Ohio App.3d
172, 175, 485 N.E.2d 717.

{q 28} Rice also argues that his involvement was
"so minitnal" that the trial court could not properly
have concluded that he was involved in the robbeiy.
But the record contains ample evidence to support
the trial court's detertninaflon that Rice actively
participated in the offense. Therefore, we overrule
]tis foutUi assignment of error.

Conclusion

r5 {¶ 29} In this case, the trial court correctly al-
lowed the state to amend the indictment to add the
mens rea eletnent "recklessly" to the robbeiy
charge, because it did not change the penalty or de-
gree of the offense. Rice was properly convicted of
kidnapping because the conviction did not require
that the trial court also convict him of the underly-
ing aggravated-robbery charge. 'Che trial court ap-
propriately refused to allow Rice's codefendant to
take the stand, because it had offered to allow Ricc
to confront the codefen(lant once he haci received
counsel. Rice declined the offer. And Rice's convic-
tions were not against the manifest weight of the
evidenee-

{Q 30) Having considered all of Rice's assignments
of error and rejected each of them, we affirni the
jndgment of the trial court.

Judgment affirmed.

HILDEBRANDT, P.J., and CUNNINGHAM, J.,
concur.
Please Note:

The court has recorded its own entty this date.

Ohio App. 1 Dist.,2009.
Statev. Rice
Slip Copy, 2009 WL 635183 (Ohio App. I Dis
2009 -Ohio- 1080

O 2009'1'homson Reuters. No Claim to Orig-1JS Gov. Works.

)

http:I/web2.westlaw.com/print/priultstream.aspx?sv=Split&prft=IITMLE&ifm=NotSet&... 10/26/2009



Page 6 oL 6

Slip Copy, 2009 WL. 635183 (Ohio App. I Dist.), 2009 -Ohio- 1080
(Cite as: 2009W[., 635183 (Ohio App. I llist.))

END OF DOCUMF,NT

0 2009 Tliomson Reuters. No Claim to Orig. US Gov. Works.

Page 6

http: //web2.westtaw. com/printJprintstream. aspx?sv=Split&prft=I ITMLE&ifin-NotS et&... 10/26/2009


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27

