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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO
STATE OF OHIO
Plaintiff-Appellee X C.A. CASE NO. 22885
V. : T.C.NO. 2007 CR 3702
FRANK ROBERT HAMILTON, i

Defendant-Appellant

DECISION AND ENTRY

Rendered on the 1 genday of _oceoher 2009,

KIRSTEN A, BRANDT, Atty. Reg. No. 0070162, Assistant Prosecuting Attorney, 301 W.
Third Street, 5™ Floor, Dayton, Ohio 45422
Attorney for Plaintiff-Appellee

DANIEL J. O'BRIEN, Atty. Reg. No. 06031461, 1210Ta!bottTower 131 N. Ludiow Street,

Dayton, Ohio 45402
Attorney for Defendant-Appellant

PER CURIAM:
This matter is before the Court on the State of Ohio’s Motion to Certify Conflict, filed

September 14, 2009. In the motion, the State asks that we certify a conflict between our
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decision in this case and a decision by the First District Court of Appeals in Sfate v. Rice,
Hamilton App. No. C-080444, 2009-Ohio-1080. Frank R. Hamilton filed a memorandum
opposing the State's motion,

In our decision, we determined that the trial court erred in allowing the State to
amend Hamilton's defective indictment for discharge of a firearm on or near prohibited
premises by the addition of the requisite mens rea. We relied upon State v. Colon, 118
Ohio St.3d 26, 2009-Ohio-1624 (“Colon 1"}, which concluded that the defective indictment
therein “failed to charge all the essential elements of the offense of rabbery and resulted
in a lack of notice {o the defendant of the mens rea required to commit the offense. This
defect clearly permeated the defendant's entire criminal proceeding. The defendant did
not receive a constitutional indictment or trial, and therefore, the defective indictment *
* resulted in structural error.” 1d., at §j 32.

We further determined that Colon | implicitly overruled State v. O'Brien (1987), 30
Ohio 5t.3d 122, upon which the State relied. OBrien held that adding the term
‘recklessness” to an indictment for endangering children did not change the name or
identity of the charged offense, nor the penalty nor the degree of the offense charged, and
that the amendment was accordingly proper under Crim.R. 7{D}. Id., at 126,

In contrast to our decision, the First District determined, after Colort /, that ‘the
O'Brien helding rermains good law. Under O'Brien, an amendment is proper ‘if the name
or the identity of the crime is not changed, and the accused has not been misled or
prejudiced by the omission of such eiement from the indiciment.” Rice, §j 13, quoting
O'Brien at paragraph two of the syllabus.

Having found that a conflict exists, we certify the following question to the Supreme
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Court of Chio for review and determination:

May an indictment which does not contain all the elements of an offense be
amended to include an omitted mens rea element that was not presented to the grand
jury?

IT IS SO ORDERED.

m—h\\
T

TMNMeaw $ TN
MARKE. DDNOVAN, Presiding Judge

Kol Mmm
JANIES A, BROGAN, Judge

MIKE FAIN, Judge

Copies mailed to:

Kirsten A. Brandt
Daniel J. O'Brien
Haon. Connie S. Price
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

STATE OF OHIO

Plaintiff-Appellee : C.A CASE NO. 22895
v. : T.C. NO. 2007 CR 3702
FRANK ROBERT HAMILTON, HI : {Criminal appeal from

Common Pleas Court)
Defendant-Appellant

..........

OPINION
Rendered on the 4" day of September, 2008.

..........

KIRSTEN A. BRANDT, Atty. Reg. No. 0070162, Assistant Prosecuting Attorney, 301 W.
Third Street, 5" Floor, Dayton, Ohio 45422
Attorney for Plaintiff-Appeliee

DANIEL J. O'BRIEN, Atty. Reg. No. 00031461, 1210 Talbott Tower, 131 N. Ludiov;r Street,

Dayton, Ohic 45402
Attorney for Defendant-Appellant

DONOVAN, P.J.
This matter is before the Court on the Notice of Appeal of Frank Robert Hamilton,

I, filed August 14, 2008. On December 12, 2007, the grand jurors of Mantgomery County
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returned an indictment charging Hamilton with discharge of a firearm on or near prohibited
premises, in violation of R.C. 2923.162(A)(3)(C){4), a felony of the first degree, along with
a firearm specification. Hamilton pled not guilty.

On May 14, 2008, Hamilton filed a Motion to Dismiss Indictment, arguing that the
indictment “fails to specify any requisite degree of culpability, an essential element of the
offense afleged to have been committed by Defendant.” The State filed a Motion to Amend
indictment and a memorandum contra Hamilton's motion to dismiss.

On June 4, 2008, the trial court issued a Decision and Entry Denying Motion to
Dismiss and Granting Motion to Amend Indictment. The trial court determined, "Crim.R.
7 permits the amendment of an indictment before, during or after trial provided no change
is made in the name or identity of the crime charged. ™ * *

“ * * Aftar the amendment in Mr. Hamilton's case, the indictment on which the
Defendant will proceed to trial will not omit the essential mens rea element, and the
Defendant will have due notice of all the elements of the offense.” The trial court further
noted that Hamilton did not allege that he would be misled or prejudiced by the
amendment.

On June 11, 2008, Hamilton filed a Motion to Reconsider Court’s Decision Denying
Motion to Dismiss Indictment, which the trial court denied.

On June 20, 2008, Hamilton pled no contest to discharge of a firearm on or near
prohibited premises, in exchange for the State's agreement to drop the firearm
specification and to agree o a sentence of community control. Hamilton was sentenced
to a period of five years of community control sanctions.

Hamilton asserts one assignment of error as follows:
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“THE TRIAL COURT ERRED AND DENIED DEFENDANT'S CONSTITUTIONAL
RIGHT TOANSWER ONLY TOAN INDICTMENT OF CRIME BY ADULY CONSTITUTED
GRAND JURY, BY FAILING TO DISMISS THE DEFECTIVE INDICTMENT AND
ALLOWING THE STATE TO AMEND THE FATALLY DEFECTIVE INDICTMENT.”

According to Hamiltan, “the amended indictment changed the ‘identity’ of the charge
against Mr. Hamilton since the original indictment did not charge a crime atall.” The State
responds that “the addition of an essential element of the charge did not amend the
substance of the indictment.” The State relies upon State v. O'Brien (1987), 30 Ohio St.3d
122. On March 20, 2009, the State filed a Notice of Additional Authority, further directing
our attention to State v. Rice, Hamilton App. No. C-080444, 2009-Ohio-1080 (referencing
(O'Brien in dicta).

In O'Brien, the defendant was indicted upon, inter alia, two counts of endangering
children, and he moved to dismiss the two counts on the basis that each failed to include
the element of recklessness. O'Brien, at 122-23. The trial court overruled the motion to
dismiss, and a jury was impaneled. 1d., at 123. At the conclusion of the State's case-in
chief, the triat court dismissed one count of endangering children, and after the defense
rested, the State moved to amend the remaining endangering children charge to include
the mens rea of recklessness. Id. The trial court granted the State's motion, and the court
of appeals reversed the decision of the trial court, determining that “the omission of the
mental state element fatally flawed the indictment, and that allowing appellant to cure such
an error permitted the jury to convict the accused on a charge essentially different from that

upon which the grand jury indicted him.” td.
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The Supreme Court of Ohio subsequently noted on appeal that Crim.R. 7 "controls
the sufficiency of and amendments to criminal indictments.” Id., at 124. “The rule provides
in relevant part: “The indictment shall * * * contain a statement that the defendant has
committed a public offense specified in the indictment. * * * The statement may be made
in ordinary and concise language without technical averments or allegations not essential
to be proved. The statement may be in the words of the applicable section of the statute,
provided the words of that statute charge an offense, or in words sufficient to give the
defendant notice of all the elements of the offense with which the defendant is charged.”
Crim.R. 7{B).

Further, the ('Brien Court considered Crim.R. 7(D), which provides in part: “The
court may at any time before, during, or after a trial amend the indictment * * * in respect
to any defect, imperfection, or omission in form or substance, or of any variance with the
evidence, provided no change is made in the name or identity of the crime charged.” id.,
at 125.

The O'Brien Court determined that the addition of the term "recklessness” to the
indictment did not change the name or the identity of the crime of endangering children,
nor did the addition change the penaity nor the degree 51‘ the offense charged, and the
Court found that the amendment was proper pursuant to Crim.R. 7(D}. 1d., at 126.

in the next step of its analysis, the O'Brien Court applied the remainder of Crim.R.
7(D} to O'Brien's indictment. Id. The rule further provides: “If any amendment is made to
the substance of the indictment, * * * the defendant is entitled to a discharge of the jury on
the defendant's motion, if a jury has been impaneled, and to a reasonable continuance,

unless it clearly appears from the whole proceedings that the defendant has not been
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misled or prejudiced by the defect or variance in respect to which the amendment is made,
or that the defendant’s rights will be fully proteéted by proceeding with the trial, or by
postponement thereof to a later day with the same or another jury.”

The court noted that the addition of recklessness to the indictment amended its
substance, but it noted that O’Brien did not move for the discharge of the jury after the
indictment was amended. O'Brien, at 128. "According fo the Court, "[e]ven had appellee
done so, we find that it would have been proper for the trial court to overrule the motion as
the appellee would have been unable to show that he had been mislead or prejudiced by
the permitted amendment. Appellee had notice of both the offense and the applicable
statute. Appellee’s knowledge of the appropriate mental state standard is evidenced by
his continuing efforts, before and during trial, to dismiss the indictment on the basis that
such element was not included in the iﬁdictment." ld. The court found that O'Brien "was
neither misled nor prejudiced by the amendment to the originally defective indictment.” Id.

In conclusion, the O'Brien Court held, “[aln indictment which does not contain all the
essential elements of an offense, may be amended to include the omitted element, if the
name or identity of the crime is not changed, and the accused has not been misled or
prejudiced by the omission of such element from the indiciment.” Id., at syllabus [ 2.

In contrast to the State, Hamiiton relies upon State v. Colon, 118 Ohio St.3d 26,
2008-Ohio-1624 (“Cofon '}, and after thorough review thereof, we conclude that Colon |
implicitly overruled O'Brien. In Colon |, in summary, the indictment for aggravated robbery
omitted the required mens rea for the charge, Colon did not object to the indictment, there
was no evidence that Colon had notice that the state was required to prove recklessness,

and the State did not argue that Colon was reckless in inflicting physical harm on the
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victim. 1d., at§] 29-30. Further, the trial court did not instruct the jury on the required mens
rea of recklessness, and during closing argument, the State treated robbery as a strict
liability offense. Id., at § 31.

The Supreme Court concluded, “the defective indictment in this case failed to charge
all the essential elements of the offense of robbery and resulted in a lack of notice to the
defendant of the mens rea required to commit the offense. This defect clearly permeated
the defendant’s entire criminal proceeding . The defendant did not receive a constitutional
indictment or trial, and therefore, the defective indictment in this case resulied in structural
error.” Id., at§] 32.

While Colon did not raise the issue of his defective indictment until after judgment,
Hamilton objected to the indictment at the trial court level on the basis that & lacked a
culpable mental state. In Colon 1, the Supreme Court noted, “our case taw follows the Ohio
Constitution, which provides that 'no person shall be held to answer for a capital, or
otherwise infamous, crime, unless on presentment or indictment of a grand jury.’ Section
10, Article 1, Ohio Constitution. 'The material and essential facts constituting an offense
are found by the presentment of the grand jury; and if one of the vilal and material
glements identifying and characterizing the crime has been omitted from the indictment
such defective indictment is insufficient to charge an offense, and cannot be cured by the
court, as such a procedure would not only violate the constitutional rights of the accused,
but would allow the court to convict him on an indictment essentially different from that
found by the grand jury.' State v. Harris (1932), 125 Ohio St. 257,264 *** " Id., at§J 17
{emphasis added). See State v. Childs (2000}, 88 Ohio St.3d 558 (An indictment must,

first, contain the elements of the offense charged and fairly inform the defendant of the
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charge against which he must defend.)

The Supreme Court further emphasized the critical function of the grand jury in fairly
instituting criminal proceedings, noting that its holding in Colon | “protects defendants’ right
fo a grand jury indictment. The grand jury is an important part of American citizens’
constitutional rights. Our grand jury system is derived from its English counterpart, and the
concept was brought to this country by early colonists and incorporated into the federal
Constitution. {Internal citation omitted). ‘The basic purpose of the English grand jury was
to provide a fair method for instituting criminal proceedings against persons believed to
have committed crimes. * * * Daspite its broad power to institute criminal proceedings the
grand jury grew in popular favor with the years. It acquired an independence in England
free from control by the Crown or judges.

“In discussing the grand jury provision of the federal Constitution, which is very
similar to the grand jury provision of the Ohio Constitution, the Supreme Court of the
United States has stated that the grand jury is a ‘constitutional fixture in its own right.’
(Internal citations omitted). ‘In this country the Founders thought the grand jury so
essential 1o basic liberties that they provided in the Fifth Amendment that federal
prosecution for serious crimes can only be instituted by ‘a presentment or indictment of a
Grand Jury.” The grand jury's historic functions survive to this day. Its responsibilities
continue to include both the determination whether there is probable cause to believe a
crime has been committed and the protection of citizens against unfounded criminal
prosecutions.™ (Citations omitted). Colon {, 5 39-40. (Emphasis added).

Hamilton's indictment provides in relevant part, “The Grand Jurors of the County of

Montgomery, in the name, and by the authority of the State of Ohio, upon their oaths do
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find that Frank Robert Mamiiton, ll, on or about September 8, 2007, in the County of
Montgomery aforesaid, and State of Ohio, did discharge a firearm upon or over a public
road or highway and said violation caused serious physical harm to a person; contrary to
the form of the statute (in violation of Section 2923.182(A}3}(C)(4) of the Ohio Revised
Code) in such case made and provided, and against the peace and dignity of the State of
Ohio."

Pursuant to Colon |, the error in Hamilton's indictment cannot be cured by the court,
and the trial court accordingly erred in allowing the State to amend the indictment. In other
words, by its error, the trial court required Hamilton to answer for the crime charged other
than on “presentment or indictment of a grand jury,” in violation of Hamilton's constitutional
rights.

Finally, we note our awareness that the precedential value of Colon | was
subsequently limited to its unique facts by Siate v. Colon, 119 Ohio St.3d 204, 2008-Ohio-
3749 ("Colon II'). In Colon I, the court stressed that structural-error analysis of a defective
indictment is only appropriate in rare cases where multiple errors follow the defective
indictment, as in Colon /. 1d., at 205. The matter herein, however, is not one of structural
error permeating a trial (Hamilton pled no contest), nor plain error (Hamilton objected to
the indictment prior to judgment), and Hamilton's amended indictment is not saved by
Colon If's limitations of Colon |,

Hamilton's sole assignment of error is sustained, and the judgment of the trial court
is reversed.

..........

BROGAN, J. and FAIN, J., concur.
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-~ N.E.2d ----, 2009 WL 2833875 (Ohic App. 2 Dist.}, 2009 -Ohie- 4602

(Cite as: 2009 WL 2855875 (Ohio App. 2 Dist.))

Court of Appeals of Ohio,
Second District, Montgomery County.
The STATE cof Chio, Appellee,
V.
HAMILTON, Appellant.
No. 22895,
No, 22895.
Decided Sept. 4, 2009.

Background: Defendant moved to dismiss indict-
ment for discharge of a firearm on or near prohib-
ited premises, and state moved to amend indictment
to specify applicable mens rea. The Court of Com-
mon Pleas, No. 2007 CR 3702, denied defendant's
motion to dismiss and granted state's motion to
amend, after which defendant entered no contest
plea. Defendant appealed.

Holding: The Court of Appeals, Montgomery
County, Donovan, P.J, held that allowing state to
amend indiclment to specify essential mens rea ele-
ment violated defendant's constitutional right to an-
swer only to a presentment or indictment by a grand
jury.

Reversed.

West Headnotes
Indictment and Information 210 €2159(2)

210 Indictment and Information
210X1 Amendment
210k 158 Indictment
210k159 In General
210k156(2) k. Accusation in General.

Most Cited Cases
Allowing stale to amend indictment to specify es-
sential mens rea element for discharge of a firearm
on or near prohibifed premises vicolated defendant's
constitutional right to answer only to a presentment
or indictment by a grand jury, Const. Art. 1, § 10;
R.C. § 2923.162(A)3XC)(4).
Mathias Heck, Montgomery County Prosecuting
Attorney, and Kirsten A. Brandt, Assistant Prosec-

uting Attorney, for appeliee.
Daniel J. O'Brien, for appellant,

Mathias Heck, Montgomery County Prosecuting
Allorney, and Kirsten A. Brandt, Assistant Prosec-
uting Attorney, for appelleeDaniel J. ('Brien, for
appellant.

DONOVAN, Presiding Judge.

*1 {§ 1} This matter is before the court on the no-
tice of appeal of Frank Robert Hamifton 111, filed
August 14, 2008, On December 12, 2007, the grand
jurors of Montgomery County returned an indict-
ment charging Hamilton with discharge of a firearm
on.or near prohibited premises, in violation of R.C.
2023.162(A) 3N, a felony of the first degree,
along with a firearm specification. Ilamilton
pleaded not guilty.

{9 23 On May 14, 2008, Hamilton filed a motion to
dismiss the indictment, arguing that the indictment
“fails to specity any requisite degree of culpability,
an essential element of the offense alleged to have
been committed by Defendant.” The state filed a
motion to amend the indictment and a memor-
andum conlra Hamilton's motion to dismiss.

{1 3} On June 4, 2008, the trial court issued a de-
cision and entry denying motion to dismiss and
granting motion to amend the indictment. The trial
court determined, “Crim.R. 7 permits the amend-
ment of an indictment before, during or after trial
provided no change is made in the name or identity
of the crime charged. * * *

{9 4% “After the amendment in Mr. Hamilton's
case, the indictment on which the Defendant will
proceed to trial will not omit the essential mens rea
element, and the Defendant will have due notice of
all the elements of the offense.” The trial court fur-
ther noted that Hamilton did not aliege that he
would be misied or prejudiced by the amendment.
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hiip:/fweb2. westlaw.com/print/printstream.aspx ?sv=Split& prit=HTMLE&i{im=NotSel& ...

10/26/2009



Page 2 of 5

Page 2

--- N.E.2d -, 2009 Wi, 2853875 (Ohio App. 2 Dist.), 2009 -Chio- 4602

{Cite as: 2009 WL 2855875 (Obio App. 2 Dist.))

{f 5} On June [1, 2008, Hamilton filed a motion to
reconsider the court's decision denying the molion
to dismiss the indictiment, which the trial court
denied.

i1 6} On June 20, 2008, Hamilton pleaded no con-
test to discharge of a firearm on or near prohibited
premises, in exchange for the state’'s agreement to
drop the firearm specification and to agree to a sen-
tence of community control. Hamilton was sen-
tenced to a period of five years of community con-
trol sanctions.

41 7} Hamilton asserts one assignment of error as
follows:

{y 8} “The trial court erred and denied defendant's
constituticnal right to answer only to an indictment
of crime by a duly constituted grand jury, by failing
to dismiss the defective indictment and allowing the
state to amend the fataily defective indictment.”

{1 9} According to Hamilton, “the amended indict-
ment changed the ‘identity’ of the charge against
Mr. Iamilton since the original indictment did not
charge a crime at afll.” The State responds that “the
addition of an essential element of the charge did
not amend the substance of the indictment.” The
State relies upon Srate v. O'Brien (1987), 30 Ohio
SE3d 122, 508 N.E2d 144, On March 20, 2009, the
state filed a notice of additional authority, further
directing our attention to Stafe v. Rice, Hamilton
App. No. C-080444, 2009-Ohio-1080 (referencing
O'Brien in dicta).

19 10} In O'8rien, the defendant was indicted upon,
inter alia, fwo counts of endangering children, and
he moved to dismiss the two counts on the basis
that each failed to include the element of reckless-
ness. (FBrien, 30 Ohic 5t3d at 122-123, 508
N.E.2d 144, The trial court overruled the motion to
dismigs, and a jury was impanefed. [d. at 123, 308
N.E.2d 144. At the conclusion of the state's case-in
chief, the trial court dismissed one count of endan-
gering children, and after the defense resied, the
state moved to amend the remaining endangering-chii-

dren charge to include the mens rea of recklessness.
Id. The trial court granted the state’s motion, and
the court of appeals reversed the decision of the tri-
al court, determining that “the omission of the men-
tal siate element fatafly flawed the indictment, and
that allowing appellant to cure such an error permit-
ted the jury to convict the accused on a charge es-
sentialty different from that upon which the grand
jury indicted him.” 1d.

*2 {9 11} The Supreme Court of Ohio subsequently
noted on appeal that Crim.R. 7 “controls the suffi-
clency of and amendments to criminal indict-
ments.” 'Brien, 30 Ohio St.3d at 124, 508 N.E.2d
144, The rule provides: “The indictment shalf * * *
contain a statement that the defendant has commit-
ted a public offense specified in the indictment. * *
* The statement may be made in ordinary and con-
cise language without technical averments or alleg-
ations not essential to be proved. The statement
may be in the words of the applicable section of the
statute, provided the words of that statute charge an
offense, or in words sufficient to give the defendant
notice of all the elements of the offense with which
the defendant is charged.” Crim.R. 7(B}.

{ 12} Farther, (}'Brien considered Crim.R. D),
which provides: “The court may at any time before,
during, or after a trial amend the indictment * * # in
respect to any defect, imperfection, or omission in
form or substance, or of any variance with the evid-
ence, provided no change is made in the name or
identity of the crime charged.” O'Brien, 30 Ohio
Se3d at 125, 508 N.E.2d 144,

{1 13} O'Brien determined that the addition of the
termm  “recklessness” to the indictment did not
change the name or the identity of the crime of en-
dangering children, and the addition did not change
the penalty or the degree of the offense charged,
and the court found that the amendment was proper
pursuant to Crim.R. 7). (3'Brien, 30 Ohio St.3d at
126, 508 N.L.2d 144,

{§i 14} In the next step of its analysis, G'Brien ap-
plied the remainder of Crim.R. 7(I}) to O'Brien's in-
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dictment. Id. The rule further provides: “If any
amendment is made to the substance of the indict-
ment, * * % the defendant is entitled to a discharge
of the jury en the defendant's motion, if a jury has
been impaneled, and to a reasonable continuance,
unless it clearly appears from the whole proceed-
ings that the defendant has not been misled or pre-
judiced by the defect or variance in respect to
which the amendment is made, or that the defend-
ant's rights will be fully protected by proceeding
with the trial, or by postponement thereof to a later
day with the same or another jury.”

{9 15} The court noted that the addition of reck-
lessness to the indictment amended its substance,
but it noted that O'Brien did not move for the dis-
charge of the jury after the indictment was
amended.  O'Brien, 30 Ohio St3d at 126, 308
N.E2d 144, ‘According to the court, “[e]ven had
appelies done so, we {ind that it would have been
proper for the trial court to overrule the motion as
the appelles would have been unable to show that
ke had been misled or prejudiced by the permiited
amendment. Appellee had notice of both the of-
fense and the applicable statute. Appellee's know-
ledge of the appropriate mental state standard is
evidenced by his continuing efforts, before and dur-
ing trial, to dismiss the indictment on the basis that
such element was not included in the indictment.”
Id. The court found that O'Brien “was neither
misled nor prejudiced by the amendment to the ori-
ginally defective indictment.” 1d.

*3 {9 16} In conclusien, (!'Brien held, “An indict-
ment which does not contain all the essential ele-
ments of an offense, may be amended to include the
omitted element, if the name or identity of the
crime is not changed, and the accused has nol been
misled or prejudiced by the omission of such ele-
ment from the indictment.” Id. at paragraph two of
the syllabus.

{9 17} In contrast to the state, Hamilton relies upon
Staie v. Colen, 118 Ohio 5t.3d 26, 885 N.E.2d 917,
2008-Ohio-1624 (“Colon {7), and after thorough re-
view thereof, we conciude that Colon [ implicitly

overruled O'Brien. In Colon [, in summary, the in-
dictment for aggravated robbery omitted the re-
quired mens rea for the charge, Colon did not ob-
ject to the indictment, there was no evidence that
Colon had notice that the state was required to
prove recklessness, and the state did not argue that
Coton was reckless in inflicting physical harm on
the victim. Id. at q 29-30. Further, the trial court did
not mstruct the jury on the required mens rea of
reckiessness, and during closing argument, the state
treated robbery as a strict-liability offense, 1d. at § 31.

{1 18} The Supreme Court concluded, “[Tihe de-
fective indictment in this case failed to charge all
the essential elements of the offense of robbery and
resulted in a lack of notice to the defendant of the
mens rea required to commit the offense. This de-
feet clearly permeated the defendant's entire crimin-
al preceeding. The defendant did not receive a con-
stitutional indictment or trial, and therefore, the de-
fective indictment in this case resulted in structural
error.” Id. at | 32,

{9 19} While Colon did not raise the issue of his
defective indictment until after judgment, Hamilton
objected to the indictment at the trial court level on
the basis that it lacked a culpable mental state. In
Colon 1, the Supreme Coust noted, *[Olur case law
follows the Ohio Constitution, which provides that
‘no person shall be held to answer for a capital, or
otherwise infamous, crime, unless on presenfmernt
or indictment of a grand jury.” Section (), Article 1,
Ohie Constitution. *The material and essential facts
constituting an offense are found by the present-
ment of the grand jury; and if one of the vitai and
material elements identifying and characterizing the
crime has been omitted from the indictment such
defective indictment is insufficient to charge an of-
fense, and cannot be cured by the court, as such a
procedure would not only violate the constitutional
rights of the accused, but weuld aliow the court to
convict him on an indictment essenticlly different
from that found by the grand jury. State v. Harris

(1932), 125 Ohio 5t. 257, 264 * * =7 (BEmphasis
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added.y . at 9 17, 181 N.E. 104, See Stare w
Childs (2000), 88 Ohio St.3d 358, 728 N.E2d 379
{An indictment must, first, contain the elements of
the offense charged and fairly inform the defendant
of the charge against which he must defend).

*4 {4 20} The Supreme Court further emphasized
the critical function of the grand jury in fairly insti-
tuting criminal proceedings, noting that its holding
in Colon I “protects defendants’ right to a grand
jury indiciment. The grand jury is an important part
of American citizens' constitutional rights, OQur
grand jury system is derived from its English coun-
terpart, and the concept was brought to this country
by early colonists and incoerporated into the federal
Constitution. {Internal citation omitted.) ‘The basic
purpose of the English grand jury was to provide a
fair method for Instituting criminal proccedings
against persons believed to have committed orimes.
* % * Despite its broad power to institute criminal
proceedings the grand jury grew in popular favor
with the years. It acquired an independence in Eng-
land free from control by the Crown or judges.

{4 21} “In discussing the grand jury provision of
the federal Constitution, which is very similar to
the grand jury provision of the Ohio Constitution,
the Supreme Coust of the United States has stated
that the grand jury is a ‘censtitutional fixture in its
own right.” (Internal citations omitted.) ‘In this
country the Founders thought the grand jury so es-
sential to basic liberties that they provided in the
Fifth Amendment that federal prosecution for seri-
ous crimes can only be instituted by “a presentment
or indictment of a Grand Jury. The grand jury's
historic functions survive to this day. Its responsib-
ilities continue to include both the determination
whether there is probable cause 1o believe a crime
has been committed and the protection of citizens
against unfounded criminal prosecutions’ 7
(Emphasis added and citations omitted) Colon 1
F18 Ohio St.3d 26, 2008-Chio-1624, 385 N.E.2d
917, 9 39-40.

{§ 22} Hamilton's indiclment provides: “The Grand
Turors of the County of Montgomery, in the name,

and by the authority of the State of Ohio, upon their
oaths do find that Frank Robert Hamilton, IIT, on or
about September §, 2007, in the County of Monl-
gomery aforesaid, and State of Ohio, did discharge
a firearm upon or over a public road or highway
and said violation caused serious physical harm to a
person; contrary to the form of the statute (in viola-
tion of Section 2923 162(AINCHAY of the Chio
Revised Code) in such case made and provided, and
against the peace and dignity of the State of Ohio.”

{9 23} Pursvant to Colon I, the error in Hamiften's
indictment cannot be cured by the court, and the tri-
al court accordingly erred in allowing the state to
amend the indictment. In other words, by its error,
the trial court required ITamilton to answer for the
crimme charged other than on “preseatiment or indict-
ment of a grand jury,” in violation of Hamilton's
constitutional rights.

{4 24} Finally, we note our awareness that the pre-
cedential value of Colon I was subsequently limited
to its unique facts by State v. Colon, 119 Ohie 5t.3d
204, 893 N.E2d 189, 2008-Ohio-3749 (“Colon
1P, In Calon {1, the court stressed that structural-er-
ror analysis of a defective indictment is appropeiate
caly in rare cases when multiple errors foliow the
defective indictment, as in Colon I Id, at 205, 893
N.E.2d 169. The matter herein, however, is not one
of structural error permeating a trial (Hamilton
pleaded no contest), nor plain error (Ilamilton ob-
jected to the indictment prior to judgment), and
Hamilton's amended indictment is not saved by
Colon Il's limitations of Colon 1

*5 {{ 25} Tamiltor's sole assignment of error is
sustained, and the judgment of the trial court is re-
versed.

Judgment reversed.

BROGAN and FAIN, JI., concur.

Ohio App. 2 Dist.,2009.

State v. Hamilton
- NE2d -—-, 2009 WL 2855875 {Chio App. 2
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The prosecutor could amend the indictment to in-
clude the mens rea of recklessly to a robbery
charge. The amendment did not change the penalty
or degree of the charged offense, and the defendant
did not argue that he was misled or prejudiced by
the omission.
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I. Rhett Baker, for Defendant-Appellant.

DINKELACKER, Judge.

*1 {{ 1} In four assignments of error, defendant-ap-
peflant Reginald Rice claims that he was improp-
. erly convicted of robbery ™ and kidnapping. ¥

Page 1 of 6

Page |

For the reasons set forth below, we disagree and af-
firm his convictions.

FNL R.C. 2911.02(A)2).

FN2.R.CL2905.0 1{A) 2}

Evening Strofl Results in Robbery

{9 2} While walking home from a birthday party at
midnight on January 18, 2008, Michael Cervay
realized that two people were following him. He
turned slightly and was able to discemn that both
were men, one was black and one was white. Cer-
vay sensad that the men were getting closer, so he
stepped aside to let them pass. The men grabbed his
hood and puiled it over his head. They then grabbed
his arms. They told him to keep his head down and
hand over his wallet. Cervay was told repeatedly to
comply, that the men had a gun, and that they
would use it if he did not cceperate. Cervay gave
the men his wallet because he believed they had a
gun,

{1 3} The men were disappointed in the amount of
cash Cervay had in his wallet, but saw that he had a
eredit card. They took him back to a business dis-
trict, walking behind buildings so that they would
avpid contact with a police car that was parked
nearby. The men took Cervay to an ATM machine
in fromt of a Kroger's store and forced him to with-
draw $300. The men then took Cervay down a
walkway that was monitored by a security camera
in a local store. The men roughly shoved Cervay
and ran away. Cervay was unable to find the police
car, 50 he called 911, '

i9 4% An undercover officer who was working in
the area had encountered Nicholas Dannerberg and
Rice together just before the rebbery. The officer
said that it had appeared that Donnerberg was con-
cealing something that could have been a firearm,
50 he stopped the men, The two were identified and
searched, but the item the officer had seen was a
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whiskey bottle, Dennerberg and Rice were allowed
to leave. When the officer heard the broadecast of
the robhery and the description of the two suspects,
he relayed the information about his prior encounter
with Donnerberg and Rice. While Cervay was un-
able to identify the men from photo arrays, the
video from the surveillance camera was processed,
and Donnerberg and Rice were identified {rom it

£ 5} Rice was subsequently questioned by police.
He admitted that he was with Donnerberg that
night, but claimed that he did not know his name.
He said that Donnerberg had teld him that Cervay
owed him money. Rice claimed that Cervay had
volumtarily walked with them to the ATM and with-
drawn the cash. He said that he and Donnerberg had
then “took off in a trot.”

The Trial

{4 6} Both Donnerberg and Rice were indicted for
aggravated robbery, robbery, and kidnapping. The
aggravaled-robbery and kidnapping charges each
carried two gun specifications. Both defendants
waived their right to a jury tial, and a joint trial to
the bench was conducted,

{9 7} During Cervay's testimony, counsel for Don-
nerberg informed the court that her relationship
with Donnerberg had deterforated to the point that
she could no longer represent him. The trial court
allowed counsel to withdraw and declared a mistrial
in Donnerberg's case. Because Rice wanted to call
Donnerberg as a witness in his case, the trial court
offered a continuance to allow time for Donnerberg
to obtain new appointed counsel. Rice declined the
offer of a continuance, insisting that Donnerberg be
held in the courtroom for the purpose of testifying,
The trial court refused to do so and ordered depu-
ties to return Donmerberg to the jail. During the
presentation of his case hours later, Rice asked that
Donnerberg be brought back. The trial court de-
clined, indicating that it was unlikely that Donner-
berg had obtained new counsel that quickly and
that, even if new counsel had been appointed, it was

unlikely that counsel would have been able to ef-
fectively advise him in that brief pericd.

*2 {4 81 At the conclusion of the trial, the court
concluded that there was not enough evidence to
establish, beyond a reasonable doubt, that Rice or
Donnerberg had or used a firearm to commit the
charged offenses. Therefore, the trial court acquit-
ted Rice on the aggravated-robbery count and all
the gun specifications. The trial court found Rice
guilty of robbery and kidnapping. He was sentenced
accordingly.

The Indiciment Was Properly Amended

{9 91 Rice first argues, citing State v. Colon,™8
that the trial court improperly allowed the state to
amend his indictment to add the mens rea element
of recklessly to the robbery charge. In Colon, the
court noted in dicta that it was not permissible to
amend an indictment to add a mens rea element,
saying that “[ijn State v. Wozmiak, the indictment
did not include the element of intent specified in
former R.C. 2507.10, now R.C. 2911.13, breaking
and entering. This court held that the prosccuter
was not permitted to perfeet the defective indict-
ment by amendment, because ‘the grand jury and
not the prosecutor, even with the approval of the
court, must charge the defendant with cach essen-
tial element of that crime.” ** P

N3, 118 Ohio St.3d 26, 2008-Ohio-1624,
885 N.E2d 917, clarified by Stafe v
Colon, 119 COhic St.3d 204,
2008-0Ohio-3749, 893 N.E.2d 169.

FN4. 14 ar 9 23, 863 N.E2d 169, quoting
Stare v. Weozniak (1961), 172 Ohio SL 517,
520, 178 N.E.2d 800.

{4 10} Prior to the Colon decision, but after
Woeniak, the court had detenmined that an indict-
ment could be amended to insert the mens rea ele-
ment, ¥ Tn State v. (O'Brien, the court held that
“[a]n indictment, which does not contain all the es-
sential elements of an offense, may be amended to
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include the omitted element, if the name or the
identity of the crime is not changed, and the ac-
cused has mot been misled or prejudiced by the
omission of such element from the indictiment”
6 The court cencluded that the amendment was
proper in its case becayse “[flailure to include the
element of ‘recklessness” in an indictment for en-
dangering children in no way alters either the name,
identily or severity of the offense charged.” F*

FN3. Stwie v. O'Brien {(1980), 30 OChio
St.3d 122, 308 N.E.2d 144,

FNG6, Id, at paragraph two of the syllabus.
FN7. Jd at 127, 508 N.E2d 144.

£9 11} The Colon decision cited O'Brien, but only
for the proposition that the element “recklessly”™ is
an essential element. [t did not overrule, or even ad-
dress, ()'Brien's core holding regarding the amend-
ment of indictments.

{ 12} Thus, the question is whether ('Brien re-
mains good law after Colon. It does. In State v
Davis, released aller the Coler decision, the court
cited (PBrien with approval. The Davis decision
guoted the rationale we have already noted and
stated that “[t]his court [has] held that the indict-
ment was properly amended te include the mens rea
element.” ¥ Significantly, Chief Justice Moyer
authored both the Devis and the Colon decisions.

FNS. Stare v, Dgvis, 121 Ohkio St.3d 239,
2008-0hio-4537, 903 N.LE.2d 609,

{9 13} In light of the court's approval of O'Brien in
Davis, we conclude that the (¥Brien holding re-
mains good law. Under (Brien, an amendment is
proper “if the name or the identity of the crime is
not changed, and the accused has not been misled
or prejudiced by the omission of such element from
the indictment.” ™* Since the amendment in this
case did not change “the penalty or degree of the
charged offense,” and since the record does not in-
dicate, and Rice does not argue, that he was misted
or prejudiced by the omission of the mens rea ele-

ment, the amendment wag permissible under
Crim.R, 7(D)}.

FN9, (¥Brien at paragraph two of the syl
labus.

*3 {1 14} Rice's first assignment of ervor is over-
ruled.

The Kidnapping Conviction Was Proper

{1 15} In his second assignmeni of error, Rice
claims that he could not have been convicted of
kidnapping in this case because the trial court ac-
quitted him on the aggravated-robbery charge. We
disagree.

{9 16} In the fourth count of the indictment, the
state claimed that Rice, “by force, threat, or decep-
tion, removed [Cervay] from the place where he
was found or restrained him of his liberty for the
purpose of facilitating the commission of a felony,
to wit: AGGRAVATED ROBBERY * * *” Rice
argues that “since [he] was not found guilty of ag-
eravated robbery, he could not thus be convicted of
a kidnapping requiring an aggravated robbery or a
purpose (o commit an aggravated robbery.”

{ 17} But the kidnapping statute does not reguire
that the perpetrator commit the predicate felony; it
requires only that the victim be resmained or re-
moved to facifitate its commission. The Ohio Su-
preme Court has defined “facililale™ as “[t]o free
from diffieulty or impediment.” %0 Thus, a
charge of kidnapping under R.C. 2905.01(A)(3) re-
quires a showing that the defendant restrained or re-
moved someone for the purpose of making it easier
to commit another felony.

FNI10, Stgte v Hifl, 70 Ohio St.3d 25, 31,
[994-Ohio-12, 635 N.I.24d (248,

{9 18} While we are not aware of ancther decision
addressing this precise issue, the OChic Supreinc
Court has addressed it in the context of another sec-
tion of the rape statute. Considering the crime of
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kidnapping to facilitate nonconsensual sexual activ-
ity under R.C. 2905.01(A)4), the court held that
the offense “requires only that the restraint or re-
moval occur for the purpose of non-consensual
sexual activity-not that sexual activity actoally take
p]ace_“ FulI

TNIL. Swwie v Powell (1990), 49 Ohio
St.3d 255, 262, 552 N.E2d 191, super-
seded by constitutional amendment on oth-
er grounds, as noted in State v. Smith
(19973, 80 Ohio 8t.3d 89, 103, 684 N.E.2d
668; see, also, Srate v. Wighiman, 12th
Dist. No. CA2006-12-045, 2008-Ohio-93,
at 9 33.

{ 19} Following this line of reasoning, we hold
that the crime of kidnapping to facilitate the com-
mission of a felony under R .C. 2905.01(A}3) re-
quires only that the restraint or removal occur for
the purpose of the commission of the felony-not
that the felony actually take place. For this reason,
we reject Rice's argument that his acquittat on the
aggravated-robbery charge necessarily required an
acquittal on the kidnapping charge.

{4 20} Rice makes a passing argument that the kid-
napping, as charged in the indictment, lacked a
mens rea element. But the indictment set forth a
mens rea clement: the purpose to facilitate the com-
niission of a felony ™2

FN12. See Stare v. Carver, 2nd Dist, No.
21328, 2008-Ohio-4631, 49 141-147.

{9 21} Rice's second assignment of error is over-
ruled.

The Trial Court Properly Refused to Allow Code-
fendant Testimony

{4 22} Rice complains that he was denied his con-
stitutional right to compulsory process becausc the
trial court refused to allow him to call Donnerberg
to testify. But, as the state notes, the trial court did
not actually refuse. Donnerberg had succeeded in

obtaining the withdrawal of his original attorney
dyring the trial and was awaiting the appointment
of new counsel. The trial court offered to continue
the case, so that new counsei could be obtained, but
it indicated that it would not allow Donnerberg to
testify without having the advice of counsel. Coun-
sel for Rice elected not to agree to the continuance.

=4 {§ 23} Rice cites a decision from the Tenth Ap-
pellate District, which he claims requires us to re-
cognize the ervor.™3 We disagree. In Siate v
Ducey, a witness made a statement to police thal
she, and not the defendant, had committed the of-
fense ™ Because it believed the witness might
offer the same incriminating testimony uader oath,
the trial court advised her of her rights against seif-
incrimination  and to  counsel.™P The witness
chose to consult with an attomey before testifying
further, so the trial court appointed counsel and re-
cessed the trial*'¢ When trial resumed the folb-
lowing day, the witness did not appear ™" Des-
pite the public defender's request, the trizl cowt re-
fused either to issue a warrant to eaforce the sub-
peena or to grant a coatinuance so the defense
could file contempt proceedings against the wit-
ness. M8 Under those eircumstances, the Tenth
Appellate District concluded that it was improper 1o
proceed with the trial. ™¥1°

FN13. State v. Ducey, 10th Dist. Ne.
03AP-644, 2004-Chic-3833.

P14 1d at 9.
FNI3. 1d
FN16. Id
FNI7. Id at % 10.
FNi8. fd
FMI9. Id atf 14,
{7 24} This case is distinguishable from Ducey be-

cause the trial court in Ducey had refused to grant a
continuance to secure the witness's testimony.
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w0 The court in this case offered a continuance
to give Donnerberg an opportunity to speak with
counse! before he was subjected to any guestioning.
in this regard, we note that the Ducey court found
rno error in the trial court's decision to recess the
proceedings to allow the witness to consult counsel,
which is essentially what the trial court attempted
to do in this case.

FN20. Idf at § 10.

{4 25} The trial court acted rcasonably in striking a
balance between the rights of Rice to present wit-
nesses on his behalf and to compuisory process, and
the rights of Donnerberg to counse! and to avoid
self-incrimination. The offer of a continuance, as a
compromise between these competing rights, was a
proper one. Thercfore, we overrule Rice's third as-
signment of error.

The Convictions Were Not Against the Manifest
Weight of the Evidence

{126} In his final assignment of etror, Rice claims
that his convictions for robbery and kidnapping
were against the manifest weight of the cvidence.
We disagree.

{9 27% The standard of review for a manifest-
weight claim is well established, % The basis
for Rice's claim is premised on the assumption that
Cervay's testimony was not credible and that the tri-
al court should have belicved Rice's version of
evenis. But Rice does not explain why this court
should discount Cervay's version of cvenis. The
discretionary power to reverse should be invoked
only in exceptional cases “where the evidence
weighs heavily against the conviction.” % Rice
has given us no reason to conclude that his is one of
those exceptional cases.

FN21, See State v. Jones, Ist Dist. No, C-
070666, 2008-Ohio-5988, at 4 33, citing
State v, Thomplins, 78 Ohio Su3d 380,
1997-Ohio-52, 678 N.E.2d 34 1.

FN22. State v. Damen, lst Dist. No. C-
030814, 2004-Ohio-4363, at 9 10, guoting
State v, Martin (1983), 20 Ohic App.3d
172, 175, 483 N.E2d T17.

f4 28% Rice also argues that his mvolvement was
“so minimal” that the trial court could not properly
have concluded that he was involved in the robbery.
But the record contains ample evidence to support
the (rial court's determination that Rice actively
participated in the offense. Therefore, we overrule
his fourth assignment of error.

Conclusion

*5 {1 29} In this case, the trial court cerrectly al-
lowed the state to amend the indictment to add the
mens rea element “recklessiy” to the robbery
charge, because it did not change the penalty or de-
gree of the offense. Rice was properly convicted of
kidnapping because the conviction did not require
that the trial court alse convict him of the underly-
ing aggravated-robbery charge. The trial coust ap-
propriately refused te allow Rice's codefendant to
take the stand, because it had offered to allow Rice
to confront the codefendant once he had received
counsel. Rice declined the offer. And Rice's convic-
tions were not against the manifest weight of the
evidence.

{9 30} Having considered all of Rice's assignments
of error and rejected cach of them, we affirm the
judgment of the trial court.

Judgment affirmed.

HILDEBRANDT, P.J., and CUNNINGHAM, I,
COINCUF.
Please Note:

The court has recorded its own entry this date.

Ohio App. T Dist., 2009,

State v. Rice

Slip Copy, 2009 WL 635183 {Ohio App. 1 Dist),
2009 -Ohio- 1080
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