
IN THE SUPREME COURT OF OHIO

STA1'E OF 01110,

vs.

Plaintiff-Appellee,

Defendant-Appellant.

Case No. ^'•Cy el `°.. I ^70

On Appeal from the
County Court oi'Appeals

Appellate District

C.A. Case No.
C.P' C - rv: Ot',

MEMORANDUM IN SUPPORT OF JURISDICTION
OF APPELLANT ^i ,a 77

BERy^ J .,^t l

INSI]ILTION

vuoNS

DEFENDANT-APPELLANT, PRO SE
y? ^ ) a

^LG`^1i ro^/ii^^3 (^tt>/'I^4^S/ .^i^a^.^,^/r.v ^^par .n.^.^,.. fJ2 ^.^sc',

Gd tyf^,^ ^r^^^"^%^ ^ ^1,i^^^ ^!%'u:3.>i- / s !=' lc'^"t"^:,z_,,f'
PROSCCOfOHNAMF.

c:lf,^ '^if1s A.gA'
noouss

/1.

Tw ,exir

^ 1^1_
PHONE

COUNSEL FOR APPELLEE, STATE OF 01110

l

[lC;T 2 t^ mog

CLERK OF COURT
SUpptrlU1I. COURT C)i 01410



or Pc/ 4 /ar, oz ^u^nf. &,Je-S ,̂
AN/o /NValvt^^

I-12xl-cme,vl c

Ao,^'ectl A i

"^xf)ces1s o4w //v Y/,^f A

7T.L R-.vSYCU iLulJr^l^ Vt? 1St'p.^..^_S r

9 eJ 13y ,(^s^,^
^a' tid,^ AxtvI ats s(l I c-r0te

^

Tl-e S//Z rt JAtPz^^ y t^.sr^u /, 7^^/

M^

'Jar ...0J _ G! N(l -.

^v
7^ ^e2^/!^^ r3.+:s /'y^r^ z^y ^r-tr-/^s f ^ ^.^^1 > / 7^

C'IVs /U

C.C47111'IL, A-1^ / ^SeIL vle c-

e^ ^/ .^
^^^^^

n v ^U.N^ 9 dv^9

'UZ}^^e_ ` Y/

vfU01 c l .̂o614-/' eN A-Y 64,1,vVl> ^q J)^.l/^^l &I1^ ^ ^ /^aq



t6e,ue.z». f-:Lv7`e^ C5^ />v "/uGr 9 v c, r3^n,^f n 1 Cb ^57; ^^1^^ c^zesl^a

11"'h2 c^v®<^^^,°^7%n/ Zs^4,6 0104 /14- C'̂ -JAY i%t/ AA color ZZs-

^ r A/.I^/^
A14-L-44-v/` ;;9^ A-r^^f^

^ dS ^!1%/^ ^.^/o^d <^ .^^i^.S^.nl^/c ^u^^ ^ ^^'62} GN^^/ /^1CrrLd^ ^•v,a

i

ywiin V11e ce tu%^s 41La fw/O^ C>c >04^

('mayi%AVa, C`o1ile

el;^/euuA^SJ A-6,A/, Oe /./^osecU^7 /7/x/e'2

^^ 7'fe/^s, ^'lO>^'//^ ,^^i^fc^f

^d 11e^dre^^nr^`Gc1®^<G^ _.i^IIS^SP DdCGv^e^+t ^ (^/ia^d^ c-7f ec),Oie247

/S ^NrC^ali^^ 6(' ^}^3 ^^/ ^G S^v^^

e+^% j11v^1,; ^S^;^/^,tr/ /5&,,11 _ywc/Ur/1,1^S

/^7Np /". ^ie/ 2ssGC:^ Tl^<`5-:.

p-C'-^^^f xz

^/'le^^ f^ ^'®ltss^'Lcfv,l ^r^r- ^. GSF/S^ i^^ f,ut^/ru,sv/^^-c^y3 a o'^?<s/e.^dr;^^

^'!1/f^CNe^P - ^N/^ (^/^d/6 /L^- ^^ ^ G1/ ^ l'v ^!/1G /`.^ 3 ^"^g- v ^c ^,.^̀̂ GS^.9I^cc/

^9ilw ?^e xowF61, fA/e^c^ii v /V)e i'tW®'e.veC >7Or0,0,^1

LjuIw<u^P, Al/re

z5j® !dlviz< A,^<t. ^L.,.,y > y^•^r0«

^//d^rvte Fv,tr t^a^ ,0 /{o^ef ,e.^ ^Z1^

se l'S r1 ^ l^^ .//•^ ^J i^ _^/ ^^^afi fv^l c^^^ C e v^^ L/

AQW,w As 'Ovmnev/et r

(fi&2 lipe anhl w/swwIdbef Tv _71qz- ewf- tee 3y,rasta



^^TEMENr OF THEO'k1 SE

Appelant Timothy J. Howard wa:a indicted by the Franklin County Grand Jury

in case 06 CR 9525 on one count of aggravated murder in violation of R.C. Section

2903.01 and one count of tampering with evidence, in violation of R.C. Section

2921.12. a felony of the third degree. The ofzense was located in F'ranklin

County, Ohio.

Count one alleged the appellant, with prior calculation and design, purposely

catsc:cl the death oi his wifi:c, Delilah fioc•7arda Count two alleged the de,`:endant-

t;3mi.^ercxl with evidence by altering the sCene to appear as tliough his tai.;'e cornrnik:te(ft

suicide by hanging. The prosecution t:heoa°y was DeI.ilah Howard's death was rtot

the resiz'lt of a suicide hanging, but -r.ather by li.gatu;._e at:rangu7.ation at the

hands of her liusband Ta.inothy IlowarGl.

trial ctammence on January 22, 2000 before the Honorable Judao. t,ae,id

ot the Franklin County Court of Common Pls*as. On January 31, 200£3 the

jury returned guilty verdicts on both the aggravated murder and the tamperi.no

with evidence counts.

A seni,encincg hearing was conducted pursuant to R.C. Section 2929.19 on

IY;auar,y 5, 2008. At the hearing the cou,,t proceeded to aeni:enco the apESol2ant

to la.i;= inprison with eligibility oz parole after 20 years on the aggb:avatcd

murder count, consecutive to a three year term of impri.sonrzent on the t«sel3ering

with evidenCe count.

The total <Wentence impose ee yars to

Appellant apkmals the judgemcnt of the Frank7.in Lounty Court of Cdra¢lon

Pleas. Arid the defe.nclant--apo1.:lants bz-ei f l.:led with the tenth appellate-

Couzt of Appeals of Ohio on Dec. I.et 2005.,

On June 9th 2009 The Court of Ak)r.x::al::; of Ohio 08 AP 177 tenth Apl°:ellarrl:

District rendered a

t?nLy-

ai'firming the juGgement of the lower court.

Acpe."i.labit ti;^pealz; the Judgement o.i^ the Tenth Alak;ca:l,^nt 17i: t?^:ioi. Cour:t< To The

Ohio Suprene, Court
C" rt! ..
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i;D THE AJEPENDAUT OF A L RJ2
OF LAW IN VTtJFA'EZ{3ZI OF THE F%7t^itTx;PI^Z'^i

RV ^3 °.IM U.S. CM93TBAY°%(3Nn

Tipx,t.hy Howard was deprived of his due pcoces€s right to afalr tria

the FouXteenth Amezaetent of the Uais.ter3 States Cansfiitutlon and Article 3.g Sect.i.rara

10 of the C3hi.o Constitution by the im,pcoFer conduct o:t the Pr.oses:uting Aa.tox°aaoy®

A pa°osectatok hau a constitutional obligation in a e:viov.nal trial to asou^e that

the defendant receives afaar and im.lartaal trial. See Vocnty & Ro3.okaan (1935),

251 U.S. 103, see also State V. Staten (1914), 14 Oblo Appa 3A 7EF

one of the syllabus. That duty requires the prosecutor to adhere to aecmep#:ec3

rules restricting the methods he uses to conduct a criminal trial® Mi.scondYart

by the prosecutor results in an unfair trlal in violation of the cdeferat7uaat°,

;tb Amendment xig92ts if there is any reesosiahle lakel.a.heod! that the 3ncos-

misZeac3i.ng testimony could have affected t}ae judgement of the jury. Staten supra;

ae of the syllabus.

Tha.s case involves two forms of pa:°oEscutor3al mi.s^.'oax3aac[ 9vir_s.tr thc State

argued in opening statement and t:hroucjhout the theory of its entire c.ane that

the appellant stated Delilah Howard oas tound hanging by one rrailo when it had

in its gosse;a ,3on a samstiary by Detective k3zxnett of the E'rara.a?^,in Cuaanty Sheriffs

bep wrtarent that the appellant stated on the norning hiz vi£e was found that

shemftv! was hanging frrrm saaie or more nails. The State clearly

eevidence to fit its theory of the cased The second ma.sr_onc"ahzct occurred when

the State improperly insinuated the aFrpellarctffs account of two points apzsaaspens.aon

was a recent f_°abra.cationa

The prosecution's paramsunt aim and a.n9:ereat "an=a criminal prosecution

is not that it wball win a cuoee but that justice shall he rbne..a., [A Vroses:utor)

ar^.3y strike hard L,loca:;s [but] hF is not at liberty to 8t:rake foul ores.' Unitec3

States V. Becr 295 U.S. 78, £?8r 55 S9Ct.a 629, 633. Pxasecutori.al miscc^ndcact

is noic. grounds for reversal unless ar•eeaFa of the enta.r erecorr3 demonstrates

that the proseccatox's entire conduct at tr,ial was anrpxoIxer and so taints the

proceedings that the defendant has been denied a fair trial.

State V. Lott {1990}. 51 Ohio St.3d 16% 166. 555 UM 2d 293. Important c-ons5.der-

ations are whether the misconduct was an isolated incident or a protracted series

og improper ar•gus,ients, whether the defendant objected, aahether curative snstYaxctzeuas

were given and cbother the evidence of guilt vas avervr,helma.ny.



Sttetc v. Reerian (1993). 66 Ohio i:-3c< 402, 410, 613 I! i"'„2d 203. 1:n the proseii

case, the 3Yi1:3r(:1nCiuC:t was not 1sCJlr3:Cf:O PoY''iTc,S th(? E'.V1.d€„ncC: CJi:. t]Lliii overiJtio.l,lli:(.nU.

:Cnstc~t=,c3: the record re f lcc:t.s--a nArs;:,tent ei'a:ort to bo:l.>ter a than cor21xl7:ing

case through ;.mlaroper rneans.

A. L'he prosecutors niiscon:5trued the evidence to align w,ith the theory of the

statos ce.se.

`carnothy rIoward was interviewed by lletccti.ve Barnott of the t'ran1.1:2.n County,

Sheriffs i)epart7ent on tho morning his wife was dS.scovered. ((Pr.SI. 171)(`.C'r,7:V.

160, 166) In a:sumlriar.y of that inter.vi.ew provided to the defen:=se in discove,y

Deteotive Barnett wrote that the appellant stated one or more nails was the

point of suslpenr,i.on (Tr.IV. 76,160) ('Pr.111.192) The State ot Ohio had thiFs

information in its po.ssesr>.ion from day one of the invostigation yet iarocteded

in opening statements and contendec3 throughout the trial that the appellant

only stater,^f there was one nai.i when he spoke with ihe c3etectivec> on the morni

she was found dead. (Tr.I. 151, 189, 209) No mention was introduccci that the

defendant indicated one or more nails was useci as suspension points.

g'

Objections by the State were sustaipeci cahesn the defense atte;mhted to introduce

these statements through Detective Murray. ('I`r.:G? e 172) During the trial it

caa:s ascertained by the defense that Detective BarnQtt left the ;ahet.i;tf:s Jfl.'icr

..Ixd sio ;:<Jrward.inq adu7r_,ss could he locate (`.['r.iS€. 192) 'I'h,'ou,Yiout the tLia1

the state Ireliec] on the theory that one I'iail would not have supported the

weight of Deli.J.ah Howard and reiterated that position in calling the i;ore:noi.c

cnginuet, questioning witnes=, and arguing in closing stateu;ents„

In opening statements the State arqued that the appelJ.ants plan to corina.t

the uera`:ect, murder had a pr.oblom in that it required a.litt.:le bit of. :i_nteJ.l-

i.gence to carry it out effectively. (`.E.'r.r. 150) They continue to st.ate they

had a crack team of CSI type detectives who cracked the case and would tel..l

you that cotxmion ;:ense would state the nail would not suppolrt a ore-'xlurldre€2

and forty poisid woman. (3'r,0 151, 153) At no point in the trial did ihe State

call Detective Barnc:tt whose sulrnta.ry indicated the a1Jlx^dlani. .ini:orIaeci her:

t.hc?ro b7a., one or more pol.n&I O1: .)LtstJri?n:37.on on the Riori2.iE7CJ hl s wife ^^is 7:otinG
^ e pt?Fe'r tf_.

(Tr.IV. 160) ('i'r.1I1. 192) (Tr.IV. 76) The 13c^^A _ ' . was i3riable to overconx^

the hearsay rules in intr.<x'uct:;.on this statenicnt ai, trial. (J:t°.17. 172)

The whole testimony oS: i:il'u? >:;ate:i forensic an€jl7t€?er who E33,c9ii1.7.neU the

nail and the robe iJ.°,lL was p1i3i;iJ.sr.Cd on only Jne point of SunS,t")enBion. ('1'r.ll.

153) No test was ever conducted for multiple points of suspension. The Statc

repeatedly called into question the credibility in ttie Appellants testimony,

as will be reforanceci below, that he did rl.ot inform anyone until trial that

more ihan oi3e ;xJa.nt of suspension war, utilized.

0



The State improperly insinuated FSpxpol:ian'„s account at Trial was a recent

f."abt; icationA

Throughout the cro.ss--c:xaminat:ion of the appellante tho state accused him

!tis testimony to explain away the most daurtaging aspocta> of the testimony

:ui.ing r7itne:.s= ttepoat eel rcterances were made that thQ apFQlla.nt

copies of the discovery aa well as the expert reports for the last yea^^r and

a ha? f r listened to the Utatea Wi.tnessesr and only rocontly casne up with the theory

of the multiple points. (Tr.IIS« 160-3.6d>175°-177,182.) (TreV.$t3,112,1.1411,19®J.20)

:Cn croca;, examination the appellant, the state questioned hini that h4 did not wxito

two points of suspension in his written report and that it was not important enough

to tell the detective back in Apri.7, of 2006. (Tr<I:f:I.175r177) The State even went

as far to state that the appellant's failure to contact the detective in the summer

after rr4aininy counsel to inform theca ttiey iac.3 the wrong beam cut out was iradi;:atad

that this was a recent fabrication. (Tr°o;i.7I.7,3j)

In clo.,a.ng,the state repeatedly told the jury that the dEttndantps statement

only refer.•anced one nail. (Tr.V,79,tt0rt38::L?1rlZ4r119,I20) The St.:atos argued that

the theory of the multiple suspensions came up with the lasL couple of weeks and

was a recent fabrication. (Tr.V. 120) In ctosi.nz7 the State arguce?'"s.,When

d when did you do these ca.lculati.ons, that was recntly, within the last cpuple

s. Thrrt is very telling. it tells you when this whole theory of multiple

3nsiona comes up, just because in July 107 hp':i testin9 one nail." ( Tr.V.

120,88) The State had in its possession a report by Detective Barnett that the

apgellant stated one or more points on the day in his wi'lu was found dead. (`.Cr..TT.

171) M.N. 160-166)

Prosecutorial misconduct warrants a mistrial and Constitutes Rnversib.7.e Error

when the Prosecutor's Conduct, "deprives the defendant of a Fair Tr_ial>" tk„ -^

^^.Kco,Ga} (1993)e 66 Ohio St. 3d. 402: 405. P..r explained by Ohio Supreme Court,

the Prosecutor, by virtue of his pos^.tianr h^as a special re.^ponsabi?.i.ty to ensure
l`riin ni 0 6^i

the fa^lies of the proceedings:

(T)he pr.ospcutor carries into court the prestige of the xeprcasentative..., whose

intrc-st A.a is not that it shaa,l win a case, but that Justice shall h,e done ,,,

Canseguontly: improper suggestions, insinuations and especially, as.:"crtion€; of

personal knowledge are apt to carry mueh weight against the accused when they

should properlp carry nor.a.

Keenan, 66 ©hio St. 3d at 406 (Quoting Berger V. United States (1935), 295 U.S.

7E5,£i3)o
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"The y?r[7S(:C:LYt;.O':. i.`.'^ b£ieK"V:?Zt QL f..+.n ,, th0: it-i-f31:-"st '.a.i: a prob43Cui:.?-o

not merely to vww_yl v,.Ctori.uux, but to 004 thai

V. iilTi.li:h + 1:i24jo iL Oiii.i.% ui.. ...J .Z,il.l.l;+

It is tilci X'r030Cui]or°.`: r;;7;y "to avoid eftor

going beyond the 2ACdi?Y7d::' CihiCl'? J..:i bE.tok."e i'1]'.'

13. 1 Cio27C.," Jfwlti.'.

, ,. ,. _- . ..
^ i f', ^;. rY,'iJE3C?Ct1GCJi^ iy not IIi:i..e^.iTc+Lf` +^?1S? i.'d.t.t:: OrU.L^.£?F: '+i^t1,.tAa:?^' 24?3.i.Cl:lc%CZt13:>

;t.i:teli:ed to [nioleai L:hi' :jur.y. a- w., 295 U.S. «c a., -<;i., To w.zr:a< o L a rni .......?J.

sa.7ilfor i:c:+..>~•uct_l., ;:.C: aJLU.>c.`iZt.oK4,:; t'tRU.tn.,3 7:Yil.t Soi.i7 ue isitj>r^.7J_:C and _LejtlG''. i: Xl]r

ai_foct the £ttibai;<ai°:i..ia.L. Ci<Pub,>, U,:- 'l"ilc,

:t'}^o proseUu<.ql...'s impr

AtlW.t.'"i> 10 Ohio _̂-'.`t .ii _..

cent i:cll?;'

prejudiced his oubstaln,ial r1.yPii to a i'ai.a° trial, was ilnpr.opor, and z i sln..d

ti1(? IUC'ya 1.11e o`Js.(:ACRG£'.' in (if11.: case z7d5 primary Cir- 1t11L9t;Ftl2t.].al, :3l't.eY1 tenuous,

d'11tS, as discussed in lllE-' third and i.oui:t:.il 'c3s-o].CjLac.iis_3 o1. error, lcgally

J.37st7:i`.S:iCJ.e111:m The ilfljJro})^r remarks S^'.,'V t.ilo pk.;o:icCut].(>SS i71VoiV<]CI facts of

significant <."oSl.^>EK.Ti.1G'RC@ Wh7.4:71 G74-?r£' design to bo.I_sI:E..^l: a weak CctSi?. ^.'h...o.L"a was

a reasonable likelihood that f:.t3f' incorrect and Pni.S.l.ei1di17CT testimony affected

the judgFment of the ::lurym

,a

DF;Ff Nh L` 2C) ()Fl t=;12 `s7?,TSMOHY i;c,

:>?.i.'3WMP'3:s BY dd3t;; Li;?;^

:i3::a was i.az:l i?_att

U;C'k' uu:a53gf,i1a1;:LC?Tl xsL° ll.'•le k2c2S1C?la3 ^'JS:

1.°inok:hy Fiowareu In the States opening statement the prosecutor a.aaforronr) ttzv-^

jury "You 4Ya..1..ti•. hear 1f„^;'L:1Ylaq1).s,f' a.dC7ll1: +`.);J2.li^.ikd:3 bk?tt:lo with i.{t.]'rF`,.̀3,`,:1.Ua'.. y!?na g

you'r.e going to hear +;,"rxor,at: ta <t sus.ciite ati:rupi:z from fJ41a.2al:o" iTra = b 1531

This door was left w lhjy t.lac; State in its opclxi13, &;oasrev2r the d:.=frn::=e

attempted to introduce evidence vital to illustrate the deceased battled c-r3.f:la

dupcewsit9n axli pr's,4r suicide attcmptap they &rore handcuffed by the court

z:Alustratixac, oucia to the ju°cy9 i'it>.ge-la llowarc? was cz::;I,rdd ora direct if she crsulc7

relate 6a1?at tlappened in 2004, wtaan 1i2;: rnother- we:s t:akbcan to tho emergency r°<x?zn.

Q. Okay. Back in 1994, you indicated YOta talked to your =+xgtxacf. cul the

V3...-,l'CE.d?phone every

A. Rsgt,t
Q- Do you rec

t.d,e emergency rcxxli?

A. Yesa



i(t)3 C.i) cc,Z:E?'a

13t:z:ttea

cC)u
.°'
S.l^a

At,jo.La ilC;E7i11:d uc3.t IlCa+l- zd.Uuwf3c.: (,f} <:n'::; 7e?.:C C'.C)XIC,..'L 13i1rJ her -dd

CNb:'7'.` r?;..f.l7iallt: 7flti43iTeitL.iCon t:4 tf. 1e[di:. 'LC) 'illo ad 21't:. 4?:!_ !}r ci{s_

^,.._..r^^
5?U3:i:xit?°^'#

:t311: i ,W.,.i.. !.,':i .;i li,

i'.C:L"[i: L`.;:

t::h€? .^,i:<tFiC; f1PC_J

i;k^%j2C'3: flj_ 21^::E]:Y>i:a #'

^Yk,uJ W LS / tF%1 1c f 2[".r,1 :}C.

}4^ ai!^'a .`.< lit(,Y1:', r1G:i.03`S idlc7 ::L'i:i.l i.::l.;?72 tJYl : f VE s:s`i.3..

Fl.. l.{: fi,.2i;

i:31e:.i. biu= on. I d eioFI ^^`;

11 f i?4:i :7.L t :iut` ,:z:)c LOE:}iw '43i.t: 'i::l \.i Sdilebi: ..nA? 3if.tC+a?Ct !s-.'s£;i.221 C? €^ritt?

s,aa£i:Fx`1,

O_

i:it:!;iS:a115f?C:

i:^a f} c*;^e;'ti. 4'__`s3f- court at 1:t2c,

Y.]) af,:i.i4.

^iti.;<.^A]ll

O§:h iF_'i: V+:? 4;:bx3Qr i:

y!iit_i to jr'f.: 7.i1t.C3 ^'°jik» She w<!.> W

0:}.joct'ic};2 to a9_.i, f}t' U:aa.,,^,.

L(n 'i:'i...Fq.`33;;et Ltl=:+:-:e

ai7 ' (:i24:' t ^v:'.. ,`if:'c4{=C:..

a7^..7 Tt:' .>ISC iIc}d eA l G?3h,31 ?r 2t4'3 131^-'C'?4'c1F,;T.f,711?

`iG ?'i 67:}f:



from proceeding. (Tr.IV. 135,141.) Amanda Howard was further prohibited in answering
`^

i. r^ex ^to .; c:•r had pr,.a ,>me, with me:^ic tionw. ( i r. s.V .L3^,^

The Dr. Ward testified that when the body was transported to the county morgue,

a multiple empty p.i7.1 bot:t24s arrived with the deceased. (Tr..11I. 41) Further,

toxicology reports ind.i.aate therape?utic levels of weilbutrin, an anti--depressant.

(`.C'r,.111. 60) Dr. Ward was prohibited by th.e Court on cross-exarnination from testifying

that marks on the front of Delilah'r} forearms would be indicative of a previous

cut. (Tr.IV. 3£3) Dr, Dana was likewise prohibited by the Court on direct f'ronl

ttestifying the scars could be indicative of a prior attempt. (`.tr<IV. 38)

The ez:clusion of testimony regard.ing pri,or suicide attempts by the deceased

and to her state of mind materially prejudiced thF, appellant by precluding his
cam l04-

preservation of a valid deSense to the charge against him: that the decedent,

Delilah Howard, took her own life by suicide.

1v02n _e Rule A-Oj. defines relevant evidence; "Relevant evidence means evidence

having tendency to make the existence of any fact that is of consequence to the

determination of the action more probable or less probable thrat it would he wit.hout

the ev2.dence«" This cva.dcznce was vita% to afford the appellant a :i:air, trial.

Evidence Rule 803 states in relevant part: The following are not exc7uded

Ly the hearsay rule, even though the declarant is available as a witness: (3)

a statement of the decJ.arant's_ then existing state of mind, emotion, sensat ion,
(?,vdt ft^.

or physical co^^^^ (such as intFi1 plan, motive, t.evQn, rat-whQ, fee.lingi

paS.ne and bodil.y health).

By prohibiting this line of questioning by the defense, which goes to the

hear.t of the trial i.:aue, the defense wa,s denied hia right to a fair t;::ia7..

PROP06ITIOaaU OF LAW Mo.3

THE EVIDENCF WA.â I[dSCRAF:CCIF,NX 10 SUPPORT A FSN12I@1G OF GUILT.

The evidence in this case was insufficient as a matter of law to support

a finding of guilt on the charge of aggravated murder and tampering with evidence»

Specifically, there wa ;3nsuf'ficient evidence presented that appellant laurpose.ly,

with prior calculation and design caused the death of Delilah Howard. Accordingly,

the trial court denied appellant due process under both the State and Federal

Conotitut5.ons when it did not dismiss those charges.

The Fifth Amendment to the Unitc:d States Constitution provides that no person

shall....be deprived of a..liberty without Due Process of the Eac•ra" The

1-J-



€7raltsd States Suprenn Court has held that a criminal defendant in denied Due Yr.•ocoss

oS Law when his conviction is not a;la;,^peC'ti.t?Ca by sufficient evidence to prove his

guilt of every element of the crime charged beyond a reasonable cloaaiat4 In ouc.h

€3 case, Due P3"C%.S_3s Yy.(clid'E?4 t,;hat the itea:€_°Rdani'.°;", C(7n+74.Z;i".7:C)n bE? P:6?VG?L^F3'd» Jackson

VR V:i^-^iia:E.^, taa7a'a, rdrf^ Ct.a >>tJ7, Sne

St fl3ts 3£37.

A ctrim:irz

iVas failed to "prove

V. Tl,om-aki.ats (1997), 78 C)hica

i a.s not supported by sufficient cwiGenco when the Pr°ovoc;uf,ic?ra

nabl,>> doubt every fAct neces€>ary to ronatituto

any r.ra.me for uh:ic;h it prosecutes a c3eLen

S4. .c.t: 103, 203. ciiLing In Re Winship (1970)

.[)u,.°. Process demands are great and "neither

. 358. tn such a situation,

purt nor an appellate court

ti!£3y adi('r i. t? i`L'.S Y.'C?SpC362Sc1F.S2,lity to enter a j?.lCec.jeFtlf-'37t of aquittal when the evidence

is legally snsnff:t.c.xent to support a convie;:t.a.or>." State V. Goodin (1:379), 56 (.tt3;i_o

St., `2.d 438, r?/.t2e

Under (,:7°'.Clte R. 29, a trial court l: empowered to grant a motion for aquittal

upon finding 4`..Ilci'L. the evidence @daf3inGuffiCie31t to OUEjJC)rt° the (::[)nTF3.C(:].o%D.9 S^^'1S3h^a^i2,['I:3S

B,,?,.1nC'E]f`Cdr the accused must be aquitted in .iuG'.17 E. .>?tLdaZ'C'.).<)E7 beCc"1u5C-? "a G;o7+Ji(_f:Xoln

}>asod on a.egal.' y 7 nSufficicnfa evidence con. t:ituf:es a den'i.al of Due Pro n.>F„ " Id,,

oat;iny `di.bbs V. Florida (1982), 457 U.S. :31, 45, citing Jackson V. Vi.r,yinia. [1979),

443 U.S. 3Gjv

There was tnr'uf,i.i^.:ient evldencf, presented to su

chad:g4-'. of aggravated Ci1tIrdC;?° and tampering with evidence. Aggravated murder, R.C.

2903.01 s«E.e;>, in part, that no pernon Va3.l r?urruse.l.y, and with prior caa:Lcuiatiora

and 4^£?S7.CJYit CaLI€ia 1':hU dtcc.,i..h i;7t another. i.P, e, the avidrn€:ea preae:,ntcx:'s of

tt;e required ntc=nta?. state, "purpose).y" wwas 4bsente R.C. 290:ia2=' (A) c> iri:3n the

culable al1f.^Cltr"a). state of +, tr3"pG&e1y;

s,.A pelr,:;orb acts purposely wbon a.t:, i,,j hao s£)E

t`auue a C:6'.};t:i3:l.n rE?ui7.J.ty or F7h4'-."1 the gist of the

prch3.bit:5.on against conduct of a certain nature, regardless of

what the C>'Li:z2nLte_L' 2.r'<t:tanl:to to accomplish thereby, it iv, his

5pecifiC intention to engage in conduct of tl-iai`. ?aatur<<.

T1'C.re was not `.;1't.'I:tici.El"r.%, `nx7iC7eYlcv pr.'i cat,

calculation and design, caused l`.hS_'C]2i:ltehC7_f Delilah H.)il_..rG:.. Tll'., .atc.j:F:.,S foundation

vu„ premmised on the theory that one nai.l, woultx not haVe Y;upportf^d the weight of

the <3€=eerj:>rilci. The State then proceeded to ?3xc 3ent the testimony of Deputy Byrd

and K(:f',iC: wN15,{;Pfnb'igt`_%" who oI .::._

that was the suspension rx,a.:inta

At Trial both Medic Wh

. `u'0e20{:r21.1,).

rqer and Deputy byrd could not and did not i

State V. L:abinsora (1976), 47 Ohio

3GJ

the location of the alledged single nai1.

6



/^,vca Howard testified that in the week leac'ing up to her mother°s death uhei appeared

salm str.essec out, upset, and not taking her medications. (Ta:.TV.8t3r91-92198199)

She was; constantly trying on raew outfits and doing her hair and makeup. (tCr.TV.99)

The State fail.ed to t rov€ that the appellant puL•po4w ty attempted to cause

the death Delilah Howard. No direct evidence piaced him as the perpetraf:or. pi;

a crime. He waa at home c4a.th his children the night before his wife died and i'el1

asleep on the couch after a late dinner. (Tr.111.132) He was awoken by a phone

call from his daught;:r, and proceeded to ; oar.ch for his wi£e and discovered her

hial2g.7.%1C,̂  in the i.a.`7E:m.?nt and called 911. (TrMT„ 137:142) Suicide at t:1,R1tS is,

not a'rat3.onal act, the evidence vsan clearly insuf.ri.cient_ and therefore the conviction

in th& case shoulc; therefore Pe reversed.

P_A,taPt1'ST.Ltlk3 OP L1ltY Ik>..`

S ACAIt+7Str.' 'lRR MANIFRST Wt;IGHT OF THE

EVIDENCE.

The verdict in tha.s case was against the manifest weight of the evidence.

Unlike siff9.r.aene^y, "manifest weight" does not involve looking at: the evir?ence,

in the la.ght most favorable to the State or deffering to the trier of fact.

u'7h^a legal concepts of .aui'ficier.c°y of the evidence and weight of the ev3.dence

aK'e ibottl qLI.^^rititat?.vE??.V and qualitatively d".ffE?G'af.11°,.`1 Si'.rtE? V. `.PhC>flrtiP?sr supra,

at rar,agr_aph two of the >yI.l3bus. "Althouyh a court of appea3.a may determine that

a jud9epnent of a t°r9.al court is 5ast.ainnc3 by sui'; ici: nt ev3t]ence, that court ma;,>

nevertheless conclude that the judgement 5t; against the weight of the evidence.

Id at 367 ca.t{.ncj State V. Robinson (1955}r 162 Ohio St. 486, 487. "Weight of the

ovicienc;n concerns the inclination of the greater amount of credible evidence,

t trial, to suppart one side of the issue rather than the other." 'Phompkina,

uupra, at 3t37 ( emphasi.s in Thcmta7:inc>). The court reviewiny the entire record,

weighs the evidence and alJ, reasonable inferences, considers the credibility of

the witnesses and determines wPt.:her in resolving conflicts in the evidence, the

jury clearly lost its way and created :Such a manifest miscarriage c7.f. JUSTICE THAT

THE CONIZG`C70N anust be rever3ed and a new traal ordered." Id. at 387, quoting

ht. Le 7l, MarQp ( 1983), 20 Ohio *pia.:3d 172.

The verdict in this case represents such a manifest miscarriage of .7u.stice.

Without repeating argu,ment,.^ made aaove, Appellant submits that the weight of the

r evidence and the credibility of the State's Key Witness in the case at bar ?ao^re

such that this jury clearly lo>t its. way in rendering the verdict it did . /^,

ilortr C'lG/s `//o f A/e, ,̂ e'.^/s ^ fJG c 75, ^i2.2nn s'

^/7liix9 ^/ l^-C.. /J^^`C'°E ^"^C.3-^: 3J.^v (N.rcs ^X c. .,,, r ^ ...+..v t .i .a+ - s^-'" ^r,^

4 G!3 c vf %^e X2^ cjc c: E l^' '7 t ^.- J //̂q̂ -_,.,,,9AJ ,^ Ĵ 0,1-yc ^ }
YJ /v /J fi/f 3L/ ^ frI j'LzL )
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APPEAL from the Franklin County Court of Common Pleas.

FRENCH, P.J.

{il} Defendant-appellant, Timothy J. Howard ("appellant"), appeals his

conviction for aggravated murder and tampering with evidence in the Franklin County

Court of Common Pleas. For the following reasons, we affirm.

{12} On the morning of April 1, 2006, appellant called 911 and reported that his

wife, Delilah, hanged herself in their horpe. When medics arrived, appellant escorted

q 3



No. 08AP-177 2

them to the basement, where Delilah lay dead on her back. Across Delilah's chest was

a portion of a pink bathrobe belt. Appellant was charged in Delilah's death and pleaded

not guilty. A jury trial ensued, and plaintiff-appellee, the state of Ohio ("appellee"),

presented the following evidence.

{13} According to medic Jacque Whittenberger, appellant said that Delilah "was

hanging from the nail" and that she "used her bath robe to hang from the nail." (Vol. I

Tr. 188.) Appellant identified this nail to Whittenberger; it was small and covered with

cobwebs and dust.

{14} Franklin County Sheriff Deputy Samuel Byrd arrived at the scene shortly

after the medics, and he testified as follows. Appellant said that he "saw his wife

hanging on the nail." (Vol. I Tr. 208.) Appellant identified the nail "several times." (Vol.

I Tr. 210.) The nail was thin and had "dust and cobwebs on it." (Vol. I Tr. 210.)

{15} Franklin County Sheriff Detective Don Murray interviewed appellant with

Detective Debra Barnett on the day appellant found Delilah dead. Murray testified as

follows. Appellant said that he found Delilah "hanging from a naiP" with a robe belt.

(Vol. II Tr. 163.) Appellant said that he cut the robe belt to get her down and did not

untie any knots in the belt. Appellant gave a written statement, which made no

reference to which nail or how many nails Delilah used for the hanging.

{16} Appellant revealed Delilah's death to her biological mother, Nancy

Thomas, who testified that there was "no emotion" in appellant's voice-it "just was

straight on." (Vol. II Tr. 267.) Whittenberger testified that appellant was "very blunt and
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seemed very cold" when he told one of his daughters that Delilah was dead. (Vol. I Tr.

185.)

{17} Franklin County Sheriff Detective James Clark testified as follows. Clark

and Detective Jack Burns interviewed appellant on April 11, 2006. The detectives

asked which nail Delilah was hanging from, and appellant answered, "1 have no idea, I

didn't look up at anything at aIi to see how it was configured or anything like that." (Vol.

II Tr. 247.)

{18} Law enforcement collected four undated suicide notes. Each note was

separately addressed to appellant and their three children. Appellee's handwriting

expert concluded that Delilah "probably" wrote the notes. (Vol. II Tr. 186-87.)

{19} Dr. Bonita Ward performed the autopsy on Delilah and testified as follows.

Delilah did not die by hanging, but by a ligature strangulation homicide. Her eyes and

face had congestion, which occurs when the blood vessels become engorged with

blood. Delilah's eyes showed no signs of petechiae, which are caused when blood

vessels burst due to the blood's inability to escape. Although common in ligature

strangulations, petechiae are not a definitive finding. Delilah's lips were bluish-purple,

indicating a lack of oxygen. Delilah weighed 135 pounds. A toxicology report revealed

that Delilah had in her system therapeutic levels of a depression medication.

{110} Delilah's neck had a furrow, which is a mark left by a ligature. The furrow

around Delilah's neck "went straight back" and nearly encircled her neck. In a typical

hanging, the furrow appears as an "incomplete upside down V." (Vol. III Tr. 26.) In

other words, the furrow casts upward and, depending on the location of the suspension
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point in relation to the head, follows the jaw line behind the ears. Comparing

photographs of Delilah's neck with photographs of confirmed hangings illustrated the

difference between Delilah's furrow and the shape of the furrow in a typical hanging.

{111} At the back of Delilah's neck was a"jagged, abraded perpendicular line"

connecting the two points of the furrow. (Vol. III Tr. 26.) This abrasion indicates that a

piece of skin got caught in the ligature when someone twisted the ligature from behind.

A loop-shaped mark underneath Delilah's chin indicates that in a struggle, Delilah

ducked her chin and her skin got caught in the ligature. Delilah's neck had scratch

marks consistent with her trying to grab at the ligature.

{112} Delilah had a fracture to the greater cornua, which are projections in the

thyroid cartilage. The hyoid bone, which is near the base of the tongue, was not

broken. Although the hyoid bone is typically broken in a strangulation case, it is not

unusual for the hyoid bone to be intact in a strangulation case. The trial court did not

allow Ward to testify whether scars on Delilah's arms were located in "a classic place for

someone [who] would want to cut their wrists." (Vol. III Tr. 80.)

{113} Special Agent Gary Wilgus of the Ohio Bureau of Criminal Investigation

collected evidence from appellant's home and testified as follows. Wilgus cut out

portions of the floor joist that contained the nail that appellant identified to Byrd and

Whittenberger. The nail was referred to at trial as the west nail. Wilgus thought that

this nail was "questionable" because of the amount of debris on it and because of its

apparent inability to sustain Delilah's weight. (Vol. II Tr. 47.) Concerned that appellant

may have identified the wrong nail, Wilgus collected two other nails and surrounding

4 t
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wood. In particular, Wilgus collected a "bigger and much more substantial" nail to the

east of the one that appellant identified. (Vol. II Tr. 47.) This east nail also had dust

and lint on it. Additionally, Wilgus collected a nail on the south beam because it had no

visible lint or dust on it. Wilgus collected the bathrobe belt. The belt was in two pieces

and showed no signs of having been in a knot. Wilgus did not observe any broken

nails, injuries, cuts or scratches on Delilah's hands, and the parties stipulated that "no

DNA profile foreign to Delilah Howard was detected on" her fingernails. (Vol. II Tr. 225.)

{T14} A forensic scientist testified that fibers on the nails and wood that Wilgus

collected did not match fibers from Delilah's robe belt. The scientist could not say that

the robe belt never came into contact with the nails.

{115} John Mustard, a forensic engineer, tested for appellee the nails that

Wilgus collected, and he testified as follows. The west and south nails were "finishing

nail[s]," meaning that they were thin and designed to be invisible when nailed into the

wood. (Vol. II Tr. 107.) The east nail was a "common nail," which is thicker and heavier

than a finishing nail. (Vol. II Tr. 107.) When Mustard tested the west nail, it started to

bend at 25 pounds, and at 45 pounds Mustard stopped the test because the nail was

severely bending. The wood holding the nail splintered, and a gap formed between the

nail and surrounding wood. At 124 pounds, the wood holding the east nail cracked and

bulged, and a gap formed between the nail and surrounding wood. Thus, although the

nail could support the weight, the wood surrounding the nail could not support the

weight without showing signs of damage. The south nail bent at 46 pounds, and

Mustard stopped the test on that nail. The wood holding the nail splintered, and a gap

¢) l
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formed between the nail and surrounding wood. Mustard concluded that none of the

three nails had been subjected to Delilah's weight.

{116} Mustard tested the robe belt. Before the test, Mustard noticed that the belt

showed no indication of having been tied into a knot. The belt was in two pieces, and

Mustard tied the shorter piece into two knots in order to attach it to the testing device.

Mustard applied 127 pounds to the belt and determined that it could support the weight.

Mustard opined that the belt also could have supported 140 pounds. After the test was

complete, the knots on the belt were tight and difficult to unfasten. Mustard was

eventually able to untie one knot, but only with assistance. Afterward, the belt fabric

was "compressed and crumpled and showed clear signs it had been a knot." (Vol. II Tr.

140.)

{117} Appellant's friend, Brenda Watson, testified as follows. In October 2005,

appellant told Watson that he and Delilah had separated. In March 2006, appellant saw

Watson at a party. After the party, Watson invited appellant to her apartment, and the

two had sex. The next day, appellant had drinks with Watson and spent the night at her

apartment. A few days later, appellant asked Watson if she wanted to go to Texas to

watch a football game. Later that week, Watson left a message on appellant's cell

phone asking to "hookup together." (Vol. III Tr. 100.) A day or two later, appellant

called Watson and told her that Delilah heard the message. Appellant confessed that

he and Delilah were still living together, albeit sleeping in separate bedrooms. Appellant

and Watson agreed not to see each other anymore. A few days later, appellant went to

Watson's apartment. Appellant apologized for not telling her that he was still living with

j 9 :
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Delilah, but told her that Delilah was looking for her own place. Watson responded that

they should not see each other anymore. Appellant agreed, although he reiterated his

Texas trip invitation. A couple months after Delilah's death, appellant and Watson met

for drinks, and appellant gave Watson a gift. Watson told appellant that she was dating

another man.

{118} Counsel for appellee rested, and appellant raised a Crim.R. 29 acquittal

motion. The trial court denied the motion. Appellant presented the following evidence.

{119} Appellant testified that, on the evening of March 31, 2006, he, Delilah, and

their son Brandon went to the grocery store. They returned around 11:30 p.m. Delilah

cooked dinner, and appellant fell asleep on the couch afterward. Later, Delilah woke

appellant and said that she was going to bed. She told appellant that she loved him,

and appellant responded that he loved her. Around 1:30 a.m., appellant joined Delilah

in bed.

{120} The next morning, appellant was awakened by the house phone ringing.

He did not answer the phone, but shortly thereafter his daughter Angela called his cell

phone, which he did answer. Appellant noticed that Delilah was not in bed, and he

searched the house for her. Appellant saw Delilah in the basement. Appellant initially

thought Delilah was standing, but he discovered that she was hanging by a robe belt.

When asked how Delilah was hanging, appellant testified, "[t]here was a point on one

side, and then it was wrapped around her neck and then a point on the other side."

(Vol. III Tr. 142.) Appellant did not untie any knots in the robe belt and did not know

whether it was tied. Appellant used a utility knife to cut the left side of the belt.

/t q
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Appellant unwrapped the other side of the belt and placed Delilah on a chair. Appellant

called 911, and the medics arrived.

{J21} Appellant admitted to dating Watson, and he admitted that he gave

Watson perfume after Delilah died. Appellant said the perfume reminded him of

Watson. Appellant said that he was "interested" in Watson, but did not want to have a

relationship with her. (Vol. III Tr. 158.) Appellant admitted that, after Delilah died, he

again asked Watson to go to Texas with him. Appellant admifted that his relationship

with Delilah had deteriorated. Appellant said that Delilah took medication after she

injured her back in 1999.

{122} On cross-examination, the prosecution challenged appellant's testimony

that he found Delilah hanging on two nails. The prosecution questioned appellant about

not mentioning the two nails in his written statement or during his interview with Clark

and Burns. The prosecution confronted appellant with Byrd and Whittenberger's

testimonies that he said that Delilah was hanging from one nail. Appellant denied telling

Whittenberger or Byrd that he found Delilah hanging from a single nail.

{123} Appellant's daughter Angela testified as follows. Appellant argued with

Delilah over the amount of medications she used. Angela read the suicide note to

Brandon, and the note referred to Brandon making honor roll. Angela thought that

Brandon made honor roll within two weeks before Delilah's death. In the last week of

her life, Delilah appeared sad, drained, stressed, and upset. The trial court would not

let Angela testify why Delilah was upset. On an unspecified date in 2004, Delilah went

to the emergency room, and medical personnel collected drugs from her home.
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Because the trial court would not allow it, the defense proffered that Angela "was going

to testify as to a prior suicide attempt by her mother of a Neurontin overdose back in

2004." (Vol. V Tr. 69.)

{124} Appellant's daughter Amanda testified as follows. Although not sure,

Amanda thought that Brandon made honor roll around Christmas. In March 2006,

Delilah heard on appellant's cell phone a message from "Brenda" wanting to get

together with appellant. (Vol. IV Tr. 150.) Although she did not exactly remember,

Amanda thought that Delilah was upset about the message. Likewise, Delilah was not

happy about herself. Amanda disapproved of Delilah's drug use, and, in Amanda's

opinion, Delilah abused her pain medications. Amanda thought that the drugs affected

Delilah's ability to care for Amanda's young son, and Delilah would be "out of it" after

obtaining drugs from a friend. (Vol. IV Tr. 139.) At one point, Delilah wanted Amanda's

pain medication. The trial court instructed the jury to disregard Amanda's testimony that

Delilah wanted "to get high" from her medication. (Vol. IV Tr. 137.) The trial court

sustained a prosecution objection when Amanda sought to testify that Delilah was

unsuccessfui in getting into Netcare shortly before her death.

{125} Attorney Larry Stephens was present during appellant's April 11, 2006

interview with detectives. Stephens testified as follows, after appellant waived his

attorney-client privilege. Before the interview, appellant told Stephens that, when he

discovered Delilah hanging, he cut down one side of the robe belt, but could not

remember whether he cut down the second side of the belt. Stephens interpreted this

to mean that there were possibly two points of suspension.

t, l^^4
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{126} A handwriting expert for the defense concluded that Delilah wrote the

suicide notes. Dr. Dennis McGarry, an engineer, examined nails in appellant's

basement and also testified as follows for the defense. McGarry tested a nail still in one

of the floor joists in the basement. McGarry wrapped a robe belt around the nail and

loaded 100 pounds, but the nail did not bend. At 150 pounds, the nail bent and created

a gap between the nail and the surrounding wood. McGarry stated that he wrapped the

robe belt around the nail in "loose fashion," meaning he did not "pull a tight knot." (Vol.

V Tr. 40.) To attach the weight to the bottom of the belt, McGarry used a square knot.

After the test, the belt showed signs of compression, but there was no "long-term

physical damage" to the belt. (Vol. V Tr. 43.) McGarry testified that there was a bent

common nail about 25 inches from where the south nail was cut out from the floor joist.

McGarry did not test this nail. McGarry calculated that a common and finishing nail

together could support 140 pounds under several, but not all, configurations.

{127} Forensic pathologist Dr. Suzanna Dana testified as follows. Delilah

committed suicide by hanging. Dana observed no petechiae in Delilah's face and eyes.

Petechiae are not as commonly seen in hangings as they are in ligature strangulations.

Occasionally, petechiae do not occur in ligature strangulations. Dana described

Delilah's lips and face as pale. In ligature strangulation, the lips, gums, and face will be

congested and purple. Dana opined that the furrow in Delilah's neck angled upward in

an "inverted V" and signified a hanging. (Vol. IV Tr. 44-45.) Dana initially said that the

hyoid bone not being broken was unimportant, but she later said that it is rare for the

hyoid bone or the thyroid cartilage to break in ligature strangulations. Dana found no

,<) r(^
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signs that Delilah was engaged in a struggle before her death. The trial court sustained

the prosecution's objection when Dana sought to testify that if Delilah had scars on the

front of the forearm, especially near the wrist, "it could indicate some previous cut."

(Vol. IV Tr. 38.) On cross-examination, Dana confirmed that she based her opinion on

looking at the autopsy report and photographs of Delilah's body. Dana said that she

saw enough of Delilah's furrow to "get a good idea of what was going on." (Vol. IV Tr.

58.)

{128} The defense rested and renewed the Crim.R. 29 motion for acquittal. The

trial court denied the motion. During closing arguments, the prosecution challenged

appellant's testimony that he found Delilah hanging on two nails, and the prosecution

suggested that this claim was a recent fabrication. The jury found appellant guilty of the

charges, and the trial court sentenced him.

{129} Appellant appeals asserting the following assignments of error:

1. Prosecutorial Misconduct Deprived the Defendant of a
Fair Trial and Due Process of Law in Violation of the
Fourteenth Amendment to the U.S. Constitution.

II. The Trial Court Erred by Refusing to Allow the Defense to
Offer Testimony Regarding Previous Suicide Attempts by
The Decedent.

III. The Evidence was Insufficient to Support a Finding of
Guilt.

IV. The Verdict was Against the Manifest Weight of the
Evidence.

{130} In his first assignment of error, appellant argues that the prosecution

committed misconduct. We disagree.

0
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{131} The test for prosecutorial misconduct is, first, whether the conduct is

improper and, second, whether the conduct prejudicially affected the substantial rights

of the accused. State v. White, 82 Ohio St.3d 16, 22, 1998-Ohio-363; Columbus v.

Rano, 10th Dist. No. 08AP-30, 2009-Ohio-578, ¶21. The prosecutor's conduct cannot

be grounds for a new trial unless the conduct deprives the defendant of a fair trial.

State v. Keenan (1993), 66 Ohio St.3d 402, 405. In considering prejudice, we must

consider the following factors: ( 1) the nature of the conduct; (2) whether counsel

objected; (3) whether the court gave corrective instructions; and (4) the strength of the

evidence against the defendant. State v. Tyler, 10th Dist. No. 05AP-989, 2006-Ohio-

6896, ¶20.

{132} According to a detective's summary of appellant's April 1, 2006 interview,

appellant claimed that Delilah was suspended from "one or more nails." (Vol. IV Tr.

160.) Appellant asserts that the prosecution committed misconduct by (1) failing to

provide this information to the jury, (2) presenting evidence that appellant initially

claimed that Delilah was hanging from a single nail, (3) presenting evidence that Delilah

could not have hung from a single nail, and (4) objecting when the defense asked

Murray whether he would be surprised to know that a summary of the April 1, 2006

interview indicated that appellant referred to Delilah hanging from one or more nails.

{133} It is unclear from the record precisely when the defense received the

detective's summary. The record suggests that the defense received the summary

before trial. However, it was not until after the prosecution rested its case and well into

appellant's case that the defense raised the misconduct claim. A party must

:j ^^.
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contemporaneously object to any possible error at trial to preserve that error for appeal.

State v. Lortz, 9th Dist. No. 23762, 2008-Ohio-3108, ¶13. Untimely objections are

reviewed using a plain-error analysis pursuant to Crim.R. 52(B). State v. Adams, 103

Ohio St.3d 508, 2004-Ohio-5845, ¶100, citing State v. Johnson (1989), 46 Ohio St.3d

96, 102. This plain error standard applies to prosecutorial miscon(luct claims. State v.

Williams, 79 Ohio St.3d 1, 12, 1997-Ohio-407. Appellant's misconduct claim arose

during the prosecution's case-in-chief. Therefore, appellant forfeited all but plain error

by not raising the misconduct claim until after the prosecution rested its case.

{134} Under Crim.R. 52(B), "[p]lain errors or defects affecting substantial rights

may be noticed although they were not brought to the attention of the court." Plain error

exists when there is error, the error is an obvious defect in the trial proceedings, and the

error affects substantial rights. State v. Barnes, 94 Ohio St.3d 21, 27, 2002-Ohio-68. A

court recognizes plain error with the utmost caution, under exceptional circumstances,

and only to prevent a manifest miscarriage of justice. Id. Prosecutorial misconduct

allows for a reversal under the plain error standard if it is clear that the defendant would

not have been convicted in the absence of the improper conduct. State v. Saleh, 10th

Dist. No. 07AP-431, 2009-Ohio-1542, ¶68.

{135} Whittenberger, Byrd, and Murray observed appellant say that Delilah was

hanging from a single nail. Therefore, these witnesses gave the prosecution grounds to

present the single nail claim, and the prosecution did not commit misconduct in

presenting the single nail claim to the jury. Nor did the prosecution commit misconduct

in presenting its evidence that discredited the single nail claim.
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{136} Additionally, under plain error, we find no misconduct from the prosecution

not presenting the jury with the detective's summary. Appellant provides no case law

requiring prosecutors to present exculpatory evidence in their case-in-chief. See also

United States v. Holt (C.A.7, 2007), 486 F.3d 997, 1003 ( rejecting the argument that the

prosecution is required to present exculpatory evidence at trial). Moreover, the

summary is ambiguous and does not clearly support appellant's defense that Delilah

was hanging from two nails instead of one. Likewise, the validity of the summary is

uncertain. The authorship is unclear, and the summary is unsigned and "not adopted by

anybody." (Vol. IV Tr. 163.)

{137) Next, under plain error, we find no misconduct from the prosecution

objecting when the defense questioned Murray about the summary of the April 1, 2006

interview. The objection was appropriate, given the uncertain validity of the summary

and given that the defense sought a comment on inadmissible hearsay.

{9138) Appellant argues that the prosecution committed misconduct when it

challenged the credibility of his testimony that Delilah was hanging from two nails.

Appellant is incorrect. Because the defense did not challenge the prosecution's good

faith while cross-examining appellant, good faith is presumed. See State v. Gillard

(1988), 40 Ohio St.3d 226, 231, abrogated on other grounds in State v. McGuire, 80

Ohio St.3d 390, 1997-Ohio-335; State v. Lowe, 164 Ohio App.3d 726, 2005-Ohio-6614,

¶11-12. Additionally, the record supports the prosecution's credibility challenge to

appellant's testimony. Appellant gave conflicting accounts about how Delilah was

hanging. On the date that Delilah was discovered dead, appellant told a medic and law

,3 i9
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enforcement that Delilah was hanging from a single nail. Appellant's written statement

made no reference to which nail or how many nails Delilah used. When asked during

the interview with Burns and Clark which nail Delilah was hanging from, appellant

answered, "I have no idea, I didn't look up at anything at all to see how it was configured

or anything like that." (Vol. II Tr. 247.)

{139} Appellant argues that the prosecution committed misconduct by

challenging his credibility during closing arguments. Appellant did not raise this issue

during closing arguments and forfeited all but plain error. Williams at 12. Courts afford

prosecutors latitude in making closing arguments. State v. Benge, 75 Ohio St.3d 136,

141, 1996-Ohio-227. Because of appellant's conflicting accounts on how he found

Delilah hanging, the prosecution fairly argued that appellant's testimony was not

credible. Therefore, under plain error, we discern no prosecutorial misconduct. Having

also rejected appellant's other prosecutorial misconduct claims, we overrule appellant's

first assignment of error.

{140} In his second assignment of error, appellant asserts that the trial court

hindered his ability to present a defense when it (1) prohibited Amanda from testifying

that Delilah attempted suicide in 2004, (2) limited testimony about Delilah's drug abuse,

(3) disallowed testimony that Delilah was unsuccessful in getting into Netcare shortly

before her death, and (4) disallowed testimony that scars on Delilah's forearms could

signify previous cuts. "[T]he admission of evidence lies within the broad discretion of

the trial court, and a reviewing court should not disturb evidentiary decisions in the

absence of an abuse of discretion that has created material prejudice." State v.

j7
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Conway, 109 Ohio St.3d 412, 2006-Ohio-2815, ¶62, citing State v. Issa, 93 Ohio St.3d

49, 64, 2001-Ohio-1290. See also Evid. R. 103(A) (stating that "[e]rror may not be

predicated upon a ruling which admits or excludes evidence unless a substantial right of

the party is affected").

{141} We find no material prejudice here. When Angela testified that Delilah

went to the emergency room in 2004, the jury could have inferred that this was due to a

drug overdose because (1) Angela said that, after this incident, medical personnel

collected drugs from her home, (2) Angela testified that appellant argued with Delilah

over the amount of medications she used, and (3) Amanda indicated that Delilah

abused drugs. The jury also had the means to infer, if it wanted to, that Delilah died

from a suicidal hanging. Angela testified that Delilah appeared sad, drained, stressed,

and upset the week before she died. Amanda said that Delilah was not happy about

herself. Amanda indicated that, shortly before her death, Delilah was upset about

hearing on appellant's cell phone Watson's date invitation, and appellant admitted that

his relationship with Delilah deteriorated. Although the suicide notes were not dated,

the jury could have concluded that Delilah wrote them near the date of her death. In

one of the notes, Delilah mentioned Brandon making honor roll. At a minimum,

according to Angela, Brandon made honor roll a few weeks prior to Delilah's death. At

most, according to Amanda, Brandon made honor roll the Christmas before Delilah's

death. Accordingly, we overrule appellant's second assignment of error.
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{142} We address together appellant's third and fourth assignments of error.

First, appellant argues that his convictions are based on insufficient evidence. We

disagree.

{143} Sufficiency of the evidence is a legal standard that tests whether the

evidence introduced at trial is legally sufficient to support a verdict. State v. Thompkins,

78 Ohio St.3d 380, 386, 1997-Ohio-52. We examine the evidence in the light most

favorable to the state and conclude whether any rational trier of fact could have found

that the state proved beyond a reasonable doubt the essential elements of the crime.

State v. Jenks (1991), 61 Ohio St.3d 259, paragraph two of the syllabus; State v.

Yarbrough, 95 Ohio St.3d 227, 2002-Ohio-2126, ¶78. We will not disturb the verdict

unless we determine that reasonable minds could not arrive at the conclusion reached

by the trier of fact. Jenks at 273. In determining whether a conviction is based on

sufficient evidence, we do not assess whether the evidence is to be believed, but

whether, if believed, the evidence against a defendant would support a conviction. See

Jenks, paragraph two of the syllabus; Yarbrough at ¶79 (noting that courts do not

evaluate witness credibility when reviewing a sufficiency of the evidence claim).

{144} Appellant was convicted of aggravated murder pursuant to R.C.

2903.01(A), which states that "[n]o person shall purposely, and with prior calculation

and design, cause the death of another." Ward testified that Delilah was strangled to

death, and sufficient evidence allowed the jury to infer that appellant committed the

homicide. Appellant's inconsistent statements about Delilah's death are reflective of a

consciousness of guilt. See State v. Henry, 10th Dist. No. 04AP-1061, 2005-Ohio-3931,

,I, Ay
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¶41. Further implicating appellant in the homicide is the lack of emotion he portrayed

when he revealed Delilah's death to Thomas and one of his daughters.

{145} Appellant's deteriorating marriage, his relationship with Watson, and his

pursuit of her after Delilah's death show a possible motive to kill Delilah. "Motive, being

the mental state that induces one to act, is relevant to most criminal trials in that it helps

corroborate that certain acts took place because a person had a reason to act in a

certain manner." State v. Gonzalez, 7th Dist. No. 06 MA 58, 2008-Ohio-2749, ¶71,

citing State v. Nichols (1996), 116 Ohio App.3d 759, 764.

{146} Sufficient evidence proved that appellant acted purposely, given the vital

nature of the neck area where the strangulation occurred. Sufficient evidence also

proved that appellant acted with prior calculation and design. "Where evidence

adduced at trial reveals the presence of sufficient time and opportunity for the planning

of an act of homicide to constitute prior calculation, and the circumstances surrounding

the homicide show a scheme designed to implement the calculated decision to kill, a

finding by the trier of fact of prior calculation and design is justified." State v. Cotton

(1978), 56 Ohio St.2d 8, paragraph three of the syllabus. Appellant had the opportunity

to plan Delilah's homicide in the midst of his deteriorating marriage. The evidence of a

ligature being placed around her neck and twisted indicates a crime committed with

prior calculation and design. Accordingly, we conclude that sufficient evidence supports

appellant's aggravated murder conviction.

{147} Appellant argues that his tampering with evidence conviction is based on

insufficient evidence. R.C. 2921.12(A)(1) prohibits tampering with evidence and states

^IQ)0,
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that "[n]o person, knowing that an official proceeding or investigation is in progress, or is

about to be or likely to be instituted, shall "' [a]lter, destroy, conceal, or remove any

record, document, or thing, with purpose to impair its value or availability as evidence in

such proceeding or investigation." The charge pertained to Delilah's body. A body

constitutes a "thing" under R.G. 2921.12. Saleh at 190. Medics and police found

Delilah lying on the ground with a belt across her chest. The jury could have reasonably

inferred that appellant sought to hinder a criminal investigation by removing the ligature

from Delilah's neck and staging her body to reflect a suicide. Accordingly, sufficient

evidence supports appellant's tampering with evidence conviction.

{148} Next, appellant argues that his convictions are against the manifest weight

of the evidence because he presented evidence that Delilah committed suicide. We

disagree.

{149} In determining whether a verdict is against the manifest weight of the

evidence, we sit as a "thirteenth juror." Thompkins at 387. We review the entire record,

weigh the evidence and all reasonable inferences, and consider the credibility of

witnesses. Id. Additionally, we determine "'whether in resolving conflicts in the

evidence, the [trier of fact] clearly lost its way and created such a manifest miscarriage

of justice that the conviction must be reversed and a new trial ordered.' " Id., quoting

State v. Martin (1983), 20 Ohio App.3d 172, 175. We reverse a conviction on manifest

weight grounds for only the most "'exceptional case in which the evidence weighs

heavily against the conviction.'" Thompkins at 387, quoting Martin at 175. Moreover,

"'it is inappropriate for a reviewing court to interfere with factual findings of the trier of

,) 'A
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fact `"' unless the reviewing court finds that a reasonable juror could not find the

testimony of the witness to be credible.' " State v. Brown, 10th Dist. No. 02AP-11,

2002-Ohio-5345, ¶10, quoting State v. Long (Feb. 6, 1997), 10th Dist. No. 96APA04-

511.

{150} Appellant told Whittenberger and Byrd that Delilah was hanging from a

single nail. The nail appellant ident'rfied was covered with dust and other debris, belying

his claim that Delilah hanged herself from that nail. Mustard tested the nail, and it

started to bend at 25 pounds and was severely bent after 45 pounds. The surrounding

wood was not damaged before the test, but became damaged from the test weight.

This test established that the 135-pound Delilah could not have hanged herself from this

nail.

{151} The evidence also established that Delilah could not have hanged herself

from the other two nails that Wilgus collected. The east nail was a common nail that

could support more weight, but it was covered in dust and debris. The south nail had no

visible dust on it, but could support no more than 46 pounds. The wood around the

south and east nails was not damaged before the test, but became damaged from the

test weight.

{152} Defense expert McGarry also corroborates appellee's theory that Delilah

could not have hanged herself from a single nail. McGarry tested a common nail in

appellant's basement. The nail could support 150 pounds. However, the wood around

the nail was not damaged before the test, but became damaged from the test weight.
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{153} Appellant's prior inconsistent statements allowed the jury to properly reject

appellant's trial testimony that Delilah was hanging by two nails. Stephens made

appellant's testimony no more credible. According to Stephens, appellant stated that he

cut one side of the bathrobe belt, but could not remember whether he cut down the

second side of the belt. Although Stephens interpreted this statement to mean that

there were possibly two points of suspension, the statement itself was vague. In any

event, appellant later gave a different account to Burns and Clark when he said that he

did not know the nail from which Delilah was hanging.

{154} The condition of the robe belt also gave the jury reason to reject the

suicide claim. Appellant admitted that he did not untie any knots in the belt, and Wilgus

said that, when he collected the belt, it showed no signs of having been tied into any

knots. It was within the province of the jury to conclude that Delilah could not have

hung herself without tying the robe belt into any knots. The jury also reasonably

rejected the suicide defense because a forensic scientist testified that fibers on the nails

and wood that Wilgus collected did not match fibers from the belt.

{155} It was within the jury's province to believe Ward's testimony that Delilah

died from a ligature strangulation and to reject Dana's opinion that Delilah committed

suicide. Ward formed her opinions after examining Delilah's body. Dana did not

examine Delilah's body, but had to rely on photographs and the autopsy report.

Additionally, the furrow around Delilah's neck bears no resemblance to the photographs

of furrows in confirmed hangings, and the jury could have reasonably concluded that the

furrow on Delilah's neck did not form the "inverted V" reflective of a typical hanging.

, 33
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{156} The jury could have found the absence of any petechiae insignificant,

given that both Ward and Dana testified that petechiae occasionally do not appear in

ligature strangulations. The jury could have placed no significance on Delilah's hyoid

bone being unbroken, given Ward's testimony that it is not unusual for the hyoid bone to

be intact in a strangulation case and Dana's initial statement that this fact was

unimportant.

{¶57} The evidence of Delilah's mental state does not undermine the jury's

conclusions. Although Delilah had a history of abusing her medications, the toxicology

report showed only therapeutic levels of depression medication in her system when she

died. The jury also could have discounted the suicide notes because they were

undated and other sufficient evidence established that Delilah did not hang herself. The

jury also could have reasonably concluded that appellant exploited Delilah's fragile

mental state to stage the homicide as a suicide.

{1[58} In the final analysis, the trier of fact is in the best position to determine

witness credibility. State v. Carson, 10th Dist. No. 05AP-13, 2006-Ohio-2440, ¶15. The

trial court accepted evidence that appellant killed Delilah through ligature strangulation,

and appellant has not demonstrated our need to disturb the courts conclusions. See

Brown at ¶10. Accordingly, we hold that appellant's aggravated murder conviction is not

against the manifest weight of the evidence. We also find that it was reasonable for the

jury to have determined that appellant, seeking to hinder a criminal investigation, staged

Delilah's body to reflect a suicide. Therefore, we also hold that appellant's tampering
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with evidence conviction is not against the manifest weight of the evidence. We

overrule appellant's third and fourth assignments of error.

{159} In summary, we overrule appellant's four assignments of error.

Consequently, we affirm the judgment of the Franklin County Court of Common Pleas.

Judgment affirmed.

BRYANT and TYACK, JJ., concur.



t' 4.e $.ixvr.me ^aaxrt of (04ia
SEP 3 0 M1;,

c;LL-FtK OF COURT
SUPREiVIE COURT OF OHIO

State of Ohio

V.

"I'imothy J. Howard

Case No. 2009-1490

ENTRY

Upon consideration of appeliant's inotion for a delayed appeal,

It is ordered by the Court that the tnotion is granted.

It is furtller ordei-ed by the Court that appellant shall file a memorandum in support of
jurisd'rction within thirty days from the date of this entry.

(Franklin County Court of Appeals; No. 08AP177)

MAS J. M
Chief Justice

A )-^


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43

