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STATFMENT OF THE CASE
Appelant Timothy J. Howard was indicted by the Frenklin County Grand Jury

in case 06 CR 8525 on one count of aggravated murder in violation of R.C. Section

2003.01 and one count of tampering with evidence, in violation of B.C. Section

2921.12. a felony of the third degree. The offense was located in Franklin
County, Ohio.

Count one alleged the appellant, with prior calculation and design, purposely
causod the death of his wife, Delilah Howard. Count two alleged the defendant -
tonpered with evidence by altering the scene to appear as thongh his wife commitited
sulcide by hanging. The prosecution thecry was Delilah Howard®s death was not
the vesuli of & suicide hanging, bul rather by ligature strangulation at the
hards of her husbend Timothy Howard.

A Jury trial copmence on January Z2, 2008 before the Honorable Judge David

Emwﬂ Fals of the Framklin County Court of Common Pleas. On January 31, 2008 the
qury returned guilty verdicts on both the aggravated murder and the tampering
with evidence counts.

A pentencing hearing was conducted pursuant to R.C. Section 2929.19 on

Pebuary 5, 2008. At the hearing the court proceeded to sentence CLhe appeliant
to life dnprison with eligibility of parcle after 20 years on the aggravated
murder count, consecutive to a three year term of imprisonment on - the taupering
with evidence count.
The total sentence imposed was twenby-three yvers to life.

Appellant appeals the judgement of Lhe Franklin County Court of Comon
Pleas. And the defendant-apellants brelf was filed with the tenth appellate

District Court of Appeals off Ohio on Dec. lst 2008.

On Jdune 9th 2008 The Court of Appeals oif Ohio 08 AP 177 tenth Appellant

District venderad a dicision affirming the judgewent of the lower court.

Appellant Appeals the Judgement of the Tenth Appealant Distyict Couxt. To The
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PROPOBITION OF LAY Ho. 1

PROSECUTORTIAL MIBOONDICT DEPRIVED THE DEFENDANT OF A& FAIR
YRIAL AND DUE PROCESS OF LAW IN VIOLATION OF THE FOURTEENIH
AND SIXTE AMENDHERT 0 THE U.S. CONSTUTOTTON.

Timothy Howard was deprived of his due process richt te a feiv trial wder
the Fourteenth Amendment of the United Stabes Constitubion and Article 1, Ssction
10 of the Ohio Constitution by the improper conduct of the Prosscuting Attorbey.
A prosecutor has a constitutional cobligation in a criminal trial to assure that
the defendant receives a fair and impertial trial. See Hooney V. Holohan {1938},
254 1.8, 103; see also State Y. Steten (1984), 14 Ohio App. 34 78, pavagraph
one of the syllabos. That duty veguires the prosecutor to adhere to accepted

rules restricting the methods he uses to conduct a criminal trial. Misconduct
by the prosecutor results in an unfair trial in vicolation of the defendantis
sixth Awendment rights if theve is any reasonable likelihood that the incorvect
misleading testimony could have affected the judgement of the jury. Staten supra:
paragraph three of the syllabus.

This case involves two forms of prosecutorial misconduct. First, the State
argued in opening staetement and throughont the theory of its entize case that
the appellant stated Delilah Howard wes fownd hanging by one nail, when it had
in its possession a swmary by Detective Baxnett of the Franklin County Sheriffs
Pepavtment that the appellant stafed on the morning his wife was found that
shesle was hanging from one o move nails. The Stafe clearly misconstued the
eavidence o £it its theory of the case. The second misconduct occurred when
the State improperly insinuated the appellants account of two points ofF-suspension
wvas a recent fabrication.

The prosecution'®s pavamount aim and interest "ina criminel prosecution
iz not that it shall win a case, but that justice shall be done... [A prosecutor]
way strike havd blows. [but] he is not at liberty to strike foul ones.' United
States Y. Bﬁ{%&r {1938)., 265 U.8. 78, 83, 55 S.Ci. 629, 633. Prosecutorial misconduet

is not grounds for rveversal unless a veveiv of the entire record demonstrates

that the prosecutor's entire conduct at trial was improper and so taints the
proveedings that the defendant has been dended & fair trial.

State V. Lokt {1990). 51 Ohio St.3d 160. 166. 555 N.E. 24 293. Important consider—
ations arve whether the misconduct was an isolated incident or a protracted series

of improper arguments, whether the defendant obijected, whether curative instructions
- were given and whether the evidence of guilt was ovevwhelming.

B
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State v. Keenan (L993). 66 Ohic 8t.340 402, 210, 613 N.E.2d 203. In the present

case, the misconduct was not lsolated; nor was the evidence of gullt overwheluing.
Instead; the record reflects-—a persistent effort to bolster a less then compelling
case through improper means.

A. The brosecutors migconstrued the evidence to align with the theory of the

Statas case.

Timothy Howard was interviewed by Deteciive Barnett of the Franklin County
Sheriffs Department on the morning his wife was discovered. (Tr.if. 171)(Tr.iV.
160, 166) In a sumsary of that interview provided to the defense in discovery
Detective Barnett wrote that the sppellant stated one or more nails was the
point of sugpension (Tr.IV. 76,160) (Tr.rlil.l92) Yhe State of Ohio had this
information in its possession from day one of the investigation velb proceeded
in opening statements and contended throughout the trial that the appellent
only stated there was one nail when he gpoke with the detectives on the morning
she was found dead. (Tr.I. 151, 189, 209%) Ho mention was introduced that the
defendant indicated one or more neils was used as suspension points.

Objections by the State were sustained when the defense attempted to introduce
these statements through Detective Murray. (Tr.li. 172) During the twial it

was ascertained by the defense that Detective Barnett left the sherififs Office

and no forwarding address could be locate (Ur.IXf. 192) Throughout the trial
the state relied on the theory thal one nail ommrwtnmm(mpmm@uLhe

weight of Delilab Howard and reiterated that position in celling the Iorensic
engineer, questioning witnesses, and arguing in closing statements.

In opening statenents the State argued thal the appellants plan to comuit:
the perfect murder had & problem in that it reguired a little bit of intell-
igence to carry it out effectively. {(Tr.I. 150) They continue to state they
hadt a grack team of CSI type detectives who cracked the case and would tell
you that common sense would state the nail would not support a one-hundred
and forty pound wvoman. (Tv.Il. 151, 153) At no point in the trial did the State
call Detective Barnett vhose summary indicated the appellant iniormed hew

here was ong o more points of suspension on the morning his wife was found

PiEfer ¢

t
(Tr.IV. 160) {(fr.IXI. 192) (Tr.IV. 76) The DefadEHE was unable Lo overcone

3

the hearsay rules in introduction this statement at tyial. (Tr.il. 172}

The whole testimony of the States Lorvensic onginesr who examined the
nail and the robe belb was presised on only one point of suspension. {(fr.IL.
153) Ho test was ever conducted for multiple points of suspension. The State
repeatedly called into question the credibility in the Appellants testimony,
as will be referanced below, thal he did not inforw anyone until trial that
more then one peoint of suspengion was utilized.

2
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B, The State improperly insinuated Appellants account at Trial was a recent

Fabrication.

Throughout the cross-examination of the appellant, the state accused him

by

of talloring his testimony to explain awey the mosi damaging aspects of the testimony
of the Prosecuting Witness. Repeated referances wvere made that the appellant

hadl copies of the discovery as well as the expert reperts for the last year and

a half, listened to the States Witnesses, and only recently ceme up with the theory
of the maitiple pointa. (Tr.IXI. 160-162,175-177,182) (Tr.v.88,112,114,119-120)

In cross examination the appellant; the state questioned him thet he did not write
two points of suspsnsion in his written report and that it was not important enough
to tell the detective back in April of 2006. (Tr.IiI.175,177) The State even went
as far to state that the appellant’s failure to contact the detective in the summer
after rataining coungel to inform them they had the wrong beam cut out was Indicated
that this was a recent fabrication. (Tr.Ir1.182)

In closing,the state repeatedly told the jury that the defendant’s statement
only referanced one nail. (Tr.V.79,80,88,112,114,119,120) The States argued that
the theory of the multiple suspensions came up with the last couple of weeks and
that it was a recent fabrication. (Tr.V. 120} In closing the State argued"...When
asked when did vou do these calculations, that was recntly, within the last couple
of wecks. That is very telling. it tells you when this whole theory of multiple
suspensions comes up, just beecause in July '07 he's testing one nail.™ {Tr.V.
120,88) The State had in its possession & report by Detective Barnett that the
appellant stated one or more points on the day in his wife was found dead. (Tr.XI.
171) (Tr.IV. 160-166)

Prosgecutorial misconduct warrants a mistrial and Constitutes Reversible Error
when the Prosecutorls Conduct, "deprives the defendant of a Falr Trial." Siats
Ve Keenan {1993), 66 Chio St. 3d. 402, 405. s ezpleined by Ohio Supreme Courts
the Prosecutor, by virtue of his position, has a special responsability to ensure

FApR M Esy
the famities of the proceedings:

{tlhe Prosecutor carries into court the prestige of the vepresentaiive... whose
intrest ... 18 not that it shall win a case, bub thet Jusitice shall be done ...
Conseguently, improper suggestions, insinuations and especlally, assertions of
personal knowledge are apt to carry wuch weight against the accused when they
should properly carry none.

Keenan, 66 Ohio St. 3d at 406 (Quoting Berger V. United Stetes (1935). 295 U.5.
76,88).




mihe proseculor is a servant of Lie sy whose loterest in a prosecution is

net merely Lo emscge victorious bul to see that Jjustice shall be done.” State
4

o~ ke . TN 3 % ] - - T I_, ) h ;
V. Smith (1584}, 14 Chioc St. Zd 13,14.

T+ is the Prosecutor's duty "to avoid efforts to obtain a copviction
, . o L _. o cerae v UGRT)
Ly going beyond the evidence which is before the jury.” Buith. 14 Ohid St.

3d ﬁg‘léa 3 prosecutor may not misstate the facts or ofier lmpropar insinuabions

. SR PNl ffSe ey
GU G5t To warneu

calculated to mizlead the juny.

mistria

arsl/or wveversal, the proscutor’s rumwacks must ooth e Lyropst and pre

o

‘oct the subatanbisil rights of the defendant. Omith. 14 Ohio 2. 3 a

arfi
i4,

The prosecutor's improper referance Lo Me. Howard's recent fabrication
prefjudiced his substantial right to a falr trial, was lmproper, and mlalead
the jury. The evidence in this case wag primary ciroumstantial, ofiten tenuous,
and, ag discussed in the third and fourth assignments of erwor, legally
insufficient. The improper rawarks by the prosscution involved facts of
significant consequence which were design to bolster a weak case. Thare was
a reasonable likelihood that tne incorrect and misleading testimony affected

the judgement of the jury.

- (gﬁ?ﬁﬁi‘.ﬂ{ﬁ& OF LAW Ho.Z2

e COARDE BREED BY REFUSING 00 ALLCH TS
DEFENSE 70 OFFER TRESTINONY RECARDING PREVIOUS SUICIDE
ATTENPES BY 105 DECELEMY

f? 3

THE

the guintessentisl issue before the Jury in this case was whether Delilah
Howard commibted snicdde or died by ligature strangulation at the hends of
Timethy Howard. In the States opening statement the prosecutor informed the
Jury "¥ou will hear testlmony about Delilahiis Lettle with depression. Yeoh,
you're going to hear aboul pest suicide attempts from Deliiah.” {Tr.X. 1533
This door was left wide open by the State in iis opening. However the defense
actempied to introduce evidence vital to illustrate the deceased battled with
depression end prior suicide abtempts; they were handouffed by the court fvom
illustrating such to the jury. Angela loward was asked on direct 1f she could
relate what happened in 2004 when her mother was taken to the emergency room.
Q. Ckay. Back in 1%94, vou indicated you tatked to your mother on the
vhone every day or iwo or three times a week visited?
k. Right
Q- Do you recall an incident in 200 vhere your wother was taken {o
the emergency room?
A. Yes. &

10
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A. It Add
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i Te-Jumt 3 was acolinsgt the medicine thatb she was one I koow she
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ity bar =he took more Dhon whel sho pooded Dooouso ahe

wantord to get high off it.

Court: Sustained, the ey will disregara thet lasi responce. (Tr.iv.
137}

Q. Whad olae did you observe closer Do hew ceatlhd

A~ SBhe was boving Lo gel into Hebcaps. They wouldn’h agospl hev.
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from proceeding. {(1r.IV. 135,141) Amanda boward was further prohibited in answering
1% her mother had probioms with medications. (4w.IV 135)

The Dr. Ward testified that when the body was transported o the county morgue,
a multiple enmpty pill bottles errived with the deceased. (Tr.IIL. 41) Further,
toxicology reporte indicate thevapeutic levels of wellbutrin, an ant.i~depressant.
(Tr.IIl. 60) Dr. Waxd was prohibited by the Court on cross-examination from tegtifying
that merks on the front of Delilah's forearms would be indicative of a previous
cut. (Tr.iv. 38) Dr, Dana wag likewise prohibited by the Court on direct firom
ttestifying the scars could be indicative of a prior attempt. (Tr.IV. 38)

The exclusion of testimony regarding prior suicide attempts by the deceased
and to her state of mind materially prejudiced the appellant by precluding his
preservation of a validfgg (nue to the charge against him: that the decedent,
Delilah Howard, tock her own life by suiclde.

pvidence Rule 401 defines relevant evidence: "Relevant evidence means avidence

having tendency to make the existence of any fact that is of consequence to the
determination of the ection more probable or less probable that it would be without
the evidence.” This evidence was vital to afford the appellant a fair trial.

Ividence Rule 803 states in relevant part: The following are not excluded
by the hearsay rule, even thcugh the declarant is available as a withess: (3)
a statement of the derlaranL s_then existing state of mind, emotion, sensaltion,

0;\.-' [ =it

or physical c&ndﬂé@é?éw@ﬁ {(auch as intent, plan, motive, design, mestad, feeling,
pain, and bodily health]).

By prohibiting this line of questioning by the defense, which goes to the

heart of the trial issue, the defense was denied his right to a fair trial.

PROPOSITION OF LAW No.3
THE EVIDENCE WAS INSUFFICIENT 70 SUPPORT A FINDING OF GUILY.

The evidence in this case was insufficient as a matter of law Lo support
a finding of guilt on the charge of aggravated murder and tampering with evidence.
Specifically, theve was insufficient evidence presented that appellant purposely,
with prior calculation and design caused the death of Delilah Howard. Accordingly,
the trial court denied appellant due process under both the State and Fedewal
Constitutions when it did not diemiss those charges. Crime R. Z8.

The Fifth Amsndment to the United States Constitution provides thet no person

shall...be deprived of ...liberty without Due Process of the Law." The

{



United States Supreme Court hag held that a criminal defendant is denied Due Process
of Law when his conviction i1s not supported by sufficient evidence te prove his
guilt of every element of the crime charged beyond a reasonable doubt. In such

a case, Due Process regquives that the defendani's conviction be revevsed. Jackson

V. Vicginia, (1979}, 443 U.S. 307. 3ee alsc State V. Thompkins (1997), 78 Ohio
5h.3a 380,

A criminal convichion is not supporited by sufficient evidence when the Prosscuhion
ﬁkﬁ failed to "prove bevond a reasonable doubl every faclt necessory to constitute
any ¢ripe for which it prm&@cuteﬂ a defendant.” Stabe V. Rebingon (1976}, 47 Ohio
SE.%G 102, 108, oiting In Re ¥ whip {1970}, 397 U.S. 358. In such a sitvation,

Due Process demends are grealb and "neither a trial court nor an appellate court

may adicate 1lis n%ganuam;lzty Lo enter a Judgement of aguittal when the evidence

i 2d 438, 442,

Under Crim. R. 29, a trial court is empowered to grant a motion for aguittal
upon finding that the evidence was insufficient to support the conviction. Thompking,
Suppa, Indeed, the accused must be aquitited in such a sitvation because "a conviction
based ocn lagally insufficient evidence constitutes a denial of Due Process.” Id.,
citing Pibbes V. Florida (1982), 457 U.S. 31, 45, citing Jackson V. Vieginia {1979},
443 .58, 307.

There was insufficient evidence presented to support a conviction on the
charge of aggravated murder and tampering with evidence. Sggravated musder, R.C.

2903.01 states, in part, that no person shall purpssaiy, and wilth prior calculation

and design, cause the death of another. In this cese, the evidence presented of
the required mental state, "purposelyv™ was absent. R.C. 2001,22 {4) defines the
culable mental state of purposelys

YA person acts purposely when it is his specific intention to
cause a cerbkeln result, or when the giat of the offense in a
prohibition against conduct of a certain nature, r@gawm{ess of
what the offender Intends to accomplish therelyw, it is hisz
specific intention to engage in conduct of that naburs.”
Thore was not sufficient evidence that appellant bhad purposely, with priow

calonlabion and desion, ceused the death of Delilah Howard. Tha Stabtes foundat
.}

ﬁ

yas prepised on the theory that one nail wonld not have suppeorted the weight of

the deceased. The Brake then proceeded to present the btestimony of Deputy Byrd

and Medic Whittenberger who mepreszonted L ant pointed to 8 pall indicating

b Riven oyt
i LAG AP

that was the suspension point. (Ur.T. 89,20%,211,).
At Tyial both Medic Whﬂtfenbwwgﬁr and Deputy Byrd could not and did not ad@ntxfyf
the location of the alledged mingle nail.

8
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ﬂyﬁi: Howard testified that in the week leading up to her mother’s death she app@azed

pad. stressed out, upset, and not taking her medications. (Tr.IV.868,91-92,98,92)
She wae constantly trying on hev outfits and doing her heir and nakeup. (Tr.IV.99)
The State failed to prove that the appellont purposely attempted to cause
the death Delilah Howard. No direct evidence placed him ag the perpetrator of
a crime. He was at home with his children the night before his wife died and fell
azleep on the couch after a late dinner. (Tr.III.132) He was awoken by a phone
call from his daughter and proceaded to search for his wife and discovered her
hanging in the basement and called 913. (Tr.IXT. 132,142} Suicide at times is
not a rational act, the evidence was clearly insuffilcient and therefore the conviction

in this case should therefore e reversed.

PROPOSITION OF LAW 1.4
THE VERDICT WAR AGAINST THE MANIPEST WEIGHT OF T8E
EVIDENCE.

The verdict in this case was against the manifest welght of the evidence.
Unlike sifficiency, "manifest weight" does not involve looking at the evidence
in the ?ight moat favorable to the State or deffering to the tvisr of fact.

"rhe legal ﬁcn*ﬂﬁis of sufficiency of the evidence and weight of the evidence

age both guantitatively and qualitetively diffevant.” State V. Thompking, supra,
at ﬁatagra@h two of the syllabus. "Although 2 court of appeals may determine that
a guégem@n? of a trial court is sustained by sufficient evidence, that court may
nevertheless conclude thaf the Judgement is against the weight of the evidence.
Id at 387 citing State Y. Robinson {1955}, 162 Chio St. 486, 487. "Weight of the

evidence cohcerns the inclination of the greater amount of credible evidence,

offerad at trial, to support one side of the issue rather than the other.® Thompking,
supra, at 307 (emphasis in Thoapkins). The court reviewing the entire record,

weigha the evidence and all reascnable inferences, considers the credibility of

the witnosses and determines wethar in resolving conflicte in the evidence, the

Jury clearly lost its way and creatsd such a mandfest miscarriage of JUSTICE THAT
THE COMVICTION must be reversed and a new trial ordered.” Id. at 387, guoting

State V. Martin (1903), 20 Ohlo App.3d 172.

The verdict in this case representz such a manifest miscarriage of Justice.

Without repeating arguments made above, Appellant submits that the weight of the

o evidence and the credibility of the State’s Key Withess in the case at bar were
J { R . N ' . . . . a4 L F
&i;i;) such that this jury clearly lost its. way in rendering the verdict it did. Agesn, e o
%é%fif/bi 7ﬁﬁﬁJ P A Tl cﬁﬁ%ggb D¢ 7 2$¢AﬂAJ ;7i;w Q)/éﬁéwhmmﬁ
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TENTH APPELLATE DISTRICT W JN-9 Py 3: 34
CLERK ofF coyprs
State of Ohio, ; - ’
Plaintiff-Appellee,
No. 08AP-177
V. ; (C.P.C. No. 06CR12-9525)
Timothy J. Howard, : (REGULAR CALENDAR)

Defendant-Appellant.

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on
June 9, 2008, appeliant's assignments of error are overruled, and it is the judgment and
order of this court that the judgment of the Franklin County Court of Common Pleas is

affirmed. Costs shall be assessed against appellant.

FRENCH, P.J., BRYANT and TYACK, JJ.

By %/ At faﬂ;ﬁi{f/{ e

Judge Judith L. French, P.J.

e



IN THE COURT OF APPEALS OF OHIO FitAhiin oy s
TENTH APPELLATE DISTRICT M IN-9 by |, 36
- CLERK 0F coygys
State of Ohio, : "
Plaintiff-Appellee,
No. 08AP-177
v. ; (C.P.C. No. 06CR12-9525)
Timothy J. Howard, X (REGULAR CALENDAR)

Defendant-Appeliant.

DECI!SI!|OQON

Rendered on June 9, 2009

Ron O'Brien, Prosecuting Attorney, and Seth L. Gilbert, for
appellee.

Law Offices of Thomas F. Hayes, LLC, and Thomas F.
Hayes, for appeliant.

APPEAL from the Franklin County Court of Common Pleas.

FRENCH, P.J.

{1} Defendant-appellant, Timothy J. Howard ("appeliant”), appeals his
conviction for aggravated murder and tampering with evidence in the Franklin County
Court of Common Pleas. For the following reasons, we affirm.

{2} On the morning of April 1, 2008, appeliant called 911 and reported that his

wife, Delilah, hanged herself in their home. When medics arrived, appellant escorted

5
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No. 08AP-177 2

| them to the basement, where Delilah lay dead on her back. Across Delilah's chest was
a portion of a pink bathrobe belt. Appellant was charged in Delilah's death and pleaded
not guilty. A jury trial ensued, and plaintiff-appeliee, the state of Ohio ("appellee"),
presented the foilowing evidence.

{§3} According to medic Jacque Whittenberger, appellant said that Delilah "was
hanging from the nail" and that she "used her bath robe tc hang from the nail." {(Vol. |
Tr. 188.) Appellant identified this nail to Whittenberger; it was small and covered with
cobwebs and dust.

{§4} Franklin County Sheriff Deputy Samuel Byrd arrived at the scene shortly
after the medics, and he testified as follows. Appellant said that he "saw his wife
hanging on the nail." (Vol. I Tr. 208.) Appellant identified the nail "several times." (Vol.
1 Tr. 210.) The naif was thin and had "dust and cobwebs onit." (Vol. | Tr. 210.)

{45} Franklin County Sheriff Detective Don Murray interviewed appeliant with
Detective Debra Barnett on the day appeliant found Delilah dead. Murray testified as
follows. Appellant said that he found Delilah "hanging from a nail® with a robe beit.
(Vol. I1 Tr. 163.) Appellant said that he cut the robe belt to get her down and did not
untie any Knots in the beit. Appellant gave a written statement, which made no
reference to which nail or how many nails Delilah used for the hanging.

{6} Appellant revealed Delilah's d‘eath to her biological mother, Nancy
Thomas, who testified that there was "no emotion" in appellant's voice—it "just was

straight on." (Vol. Il Tr. 267.} Whittenberger testified that appellant was "very blunt and

K {*/




No. 08AP-177 3

seemed very cold” when he told one of his daughters that Delilah was dead. (Vol. | Tr.
185.)

{§7} Franklin County Sheriff Detective James Clark testified as follows. Clark
and Detective Jack Burns interviewed appeliant on April 11, 2006. The detectives
asked which nail Delilah was hanging from, and appellant answered, "l have no idea, |
didn't lock up at anything at alt to see how it was configured or anything like that" (Vol.
I1 Tr. 247.)

{48} Law enforcement collected four undated suicide notes. Each note was
separately addressed to appellant and their three children. Appellee's handwriting
expert concluded that Delilah "probably” wrote the notes. (Vol. Il Tr. 186-87.)

{99} Dr. Bonita Ward performed the autopsy on Delilah and testified as foilows.
Delilah did not die by hanging, but by a ligature strangulation homicide. Her eyes and
face had congestion, which occurs when the blood vessels become engorged with
blood. Delilah's eyes showed no signs of petechiae, which are caused when blood
vessels burst due to the blood's inability to escape. Although common in ligature
strangulations, petechiae are not a definitive finding. Delilah's lips were bluish-purpie,
indicating a lack of oxygen. Delilah weighed 135 pounds. A toxicology report revealed
that Delilah had in her system therapeutic levels of a depression medication.

{410} Delilah's neck had a furrow, which is a mark left by a ligature. The furrow
around Delilah's neck "went straight back” and nearly encircled her neck. In a typical
hanging, the furrow appears as an "incomplete upside down V." (Vol. Il Tr. 26.) In

other words, the furrow casts upward and, depending on the location of the suspension



No. 08AP-177 4

point in relation to the head, follows the jaw line behind the ears. Comparing
photographs of Delilah's neck with photographs of confirmed hangings illustrated the
difference between Delilah's furrow and the shape of the furrow in a typical hanging.

{11} At the back of Delilah's neck was a "jagged, abraded perpendicular line"
connecting the two points of the furrow. (Vol. Hll Tr. 26.) This abrasion indicates that a
piece of skin got caught in the ligature when scmeone twisted the ligature from behind.
A loop-shaped mark underneath Delilah's chin indicates that in a struggle, Delilah
ducked her chin and her skin got caught in the ligature. Delilah's neck had scratch
marks consistent with her trying to grab at the ligature.

{912} Delitah had a fracture to the greater cornua, which are projections in the
thyroid cartilage. The hyoid bone, which is near the base of the tongue, was not
broken. Although the hyoid bone is typically broken in a strangulation case, it is not
unusual for the hyoid bone to be intact in a strangulation case. The trial court did not
allow Ward to testify whether scars on Delilah's arms were located in "a classic place for
someone [who] would want to cut their wrists." (Vol. Il Tr. 80.)

{13} Special Agent Gary Wilgus of the Ohio Bureau of Criminal Investigation
collected evidence from appellant's home and testified as follows. Wilgus cut out
portions of the floor joist that contained the nail that appellant identified to Byrd and
Whittenberger. The nail was referred to at trial as the west nail. Wilgus thought that
this nail was "questionable" because of the amount of debris on it and because of its
apparent inability to sustain Delilah's weight. (Vol. Il Tr. 47.) Concerned that appeliant

may have identified the wrong nail, Wilgus collected two other nails and surrounding

it




No. 08AP-177 5

wood. In particular, Wilgus collected a "bigger and much more substantial" nail to the
east of the one that appellant identified. (Vot..ll Tr. 47.) This east nail also had dust
and lint on it. Additionally, Wilgus collected a nail on the south beam because it had no
visible lint or dust on it. Wilgus collected the bathrobe belt. The belt was in two pieces
and showed no signs of having been in a knot. Wilgus did not observe any broken
nails, injuries, cuts or scratches on Delilah’'s hands, and the parties stipulated that "no
DNA profile foreign to Delilah Howard was detected on" her fingernails. (Vol. Il Tr. 225.)

{fi14} A forensic scientist testified that fibers on the nails and wood that Wilgus
collected did not match fibers from Delilah's robe belt. The scientist could not say that
the robe belt never came into contact with the nails.

{f15} John Mustard, a forensic engineer, tested for appellee the nails that
Wilgus collected, and he testified as follows. The west and south nails were "finishing
nailfs],” meaning that they were thin and designed to be invisible when nailed into the
wood. (Vol. i Tr. 107.) The east nail was a "common nail," which is thicker and heavier
than a finishing nail. (Vol. {l Tr. 107.) When Mustard tested the west nail, it started to
bend at 25 pounds, and at 45 pounds Mustard stopped the test because the nail was
severely bending. The wood holding the nail splintered, and a gap formed between the
nail and surrounding wood. At 124 pounds, the wood holding the east nail cracked and
bulged, and a gap formed between the nail and surrounding wood. Thus, although the
nail could support the weight, the wood surrounding the nail could not support the
weight without showing signs of damage. The south nail bent at 46 pounds, and

Mustard stopped the test on that nail. The wood holding the nail splintered, and a gap
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formed between the nail and surrounding wood. Mustard concluded that none of the
three nails had been subjected to Delilah's weight.

{416} Mustard tested the robe beit. Before the test, Mustard noticed that the belt
showed no indication of having been tied into a knot. The belt was in two pieces, and
Mustard tied the shorter piece into two knots in order to attach it to the testing device.
Mustard applied 127 pounds to the belt and determined that it could support the weight.
Mustard opined that the belt also could have supported 140 pounds. After the test was
complete, the knots on the belt were tight and difficult to unfasten. Mustard was
eventually able to untie one knot, but only with assistance. Afterward, the belt fabric
was "compressed and crumpled and showed clear signs it had been a knot." (Vol. I} Tr.
140.)

{117} Appeilant's friend, Brenda Watson, testified as follows. In October 2005,
appellant told Watson that he and Delilah had separated. In March 2006, appellant saw
Watson at a party. After the party, Watson invited appellant to her apartment, and the
two had sex. The next day, appeilant had drinks with Watson and spent the night at her
apartment. A few days later, appellant asked Watson if she wanted to go to Texas to
watch a football game. Later that week, Watson left a message on appellant's cell
phone asking to “"hookup together.” (Vol. ill Tr. 100.) A day or two later, appellant
called Watson and told her that Delilah heard the message. Appellant confessed that
he and Delilah were still living together, albeit sleeping in separate bedrooms. Appeliant
and Watson agreed not to see each other anymore. A few days later, appellant went to

Watson's apartment. Appellant apologized for not telling her that he was still living with
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Delilah, but told her that Delilah was looking for her own place. Watson responded that
they should not see each other anymore. Appellant agreed, although he reiterated his
Texas trip invitation. A couple months after Delilah's death, appellant and Watson met
for drinks, and appellant gave Watson a gift. Watson told appellant that she was dating
another man.

{f18} Counsel for appeliee rested, and appeliant raised a Crim.R. 29 acquittal
motion. The trial court denied the motion. Appellant presented the following evidence.

{§19} Appellant testified that, on the evening of March 31, 20086, he, Delilah, and
their son Brandon went to the grocery store. They returned around 11:30 p.m. Delilah
cooked dinner, and appellant fell asleep on the couch afterward. Later, Delilah woke
appellant and said that she was going to bed. She told appellant that she loved him,
and appellant responded that he loved her. Around 1:30 a.m., appellant joined Delilah
in bed.

{20} The next morning, appellant was awakened by the house phone ringing.
He did not answer the phone, but shortly thereafter his daughter Angela called his celt
phone, which he did answer. Appellant noticed that Delilah was not in bed, and he
searched the house for her. Appellant saw Delilah in the basement. Appellant initially
thought Delilah was standing, but he discovered that she was hanging by a robe belt.
When asked how Delilah was hanging, appeliant testified, "[tlhere was a point on one
side, and then it was wrapped around her neck and then a point on the other side."
(Vol. lll Tr. 142.) Appellant did not untie any knots in the robe belt and did not know

whether it was tied. Appellant used a utility knife to cut the left side of the beit.
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Appeliant unwrapped the other side of the belt and placed Delilah on a chair. Appellant
called 8911, and the medics arrived.

{921} Appellant admitted to dating Watson, and he admitted that he gave
Watson perfume after Delilah died. Appellant said the perfume reminded him of
Watson. Appellant said that he was "interested” in Watson, but did not want to have a
relationship with her. (Vol. lll Tr. 158)) Appellant admitted that, after Delilah died, he
again asked Watson to go to Texas with him. Appellant admitted that his relationship
with Delilah had deteriorated. Appellant said that Delilah took medication after she
injured her back in 1999.

{422} On cross-examination, the prosecution challenged appellant's testimony
that he found Delilah hanging on two nails. The prosecution questioned appellant about
not mentioning the two nails in his written statement or during his interview with Clark
and Burns. The prosecution confronted appellant with Byrd and Whittenberger's
testimonies that he said that Delilah was hanging from one nail. Appellant denied telling
Whittenberger or Byrd that he found Delilah hanging from a singie nail.

{f23} Appellant's daughter Angela testified as foliows. Appellant argued with
Delilah over the amount of medications she used. Angela read the suicide note to
Brandon, and the note referred to Brandon making honor roll. Angela thought that
Brandon made honor roll within two weeks before Delilah's death. In the last week of
her life, Delilah appeared sad, drained, stressed, and upset. The trial court would not
let Angela testify why Delilah was upset. On an unspecified date in 2004, Delilah went

to the emergency room, and medical perscnnel collected drugs from her home.
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Because the trial court would not allow it, the defense proffered that Angela "was going
to testify as to a prior suicide attempt by her mother of a Neurontin overdose back in
2004." (Vol. V Tr. 69.)

{124} Appellant's daughter Amanda testified as follows. Although not sure,
Amanda thought that Brandon made honor roll around Christmas. In March 2008,
Delilah heard on appellant's cell phone a message from "Brenda" wanting to get
together with appellant. (Vol. IV Tr. 150.) Although she did not exactly remember,
Amanda thought that Delilah was upset about the message. Likewise, Delilah was not
happy about herself. Amanda disapproved of Delilah's drug use, and, in Amanda's
opinion, Delilah abused her pain medications. Amanda thought that the drugs affected
Delilah’s ability to care for Amanda's young son, and Delilah would be "out of it" after
obtaining drugs from a friend. (Vol. IV Tr. 139.) At one point, Delilah wanted Amanda's
pain medication. The trial court instructed the jury to disregard Amanda's testimony that
Delilah wanted "to get high" from her medication. (Vol. IV Tr. 137.) The trial court
sustained a prosecution objection when Amanda sought to testify that Delilah was
unsuccessfui in getting into Netcare shortly before her death.

{925} Attorney Larry Stephens was present during appellant's April 11, 2006
interview with detectives. Stephens testified as follows, after appellant waived his
attorney-client privilege. Before the interview, appellant told Stephens that, when he
discovered Delilah hanging, he cut down one side of the robe bel, but could not
remember whether he cut down the second side of the belt. Stephens interpreted this

to mean that there were possibly two points of suspension.
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{§26} A handwriting expert for the defense concluded that Delilah wrote the
suicide notes. Dr. Dennis McGarry, an engineer, examined nails in appellant's
basement and also testified as follows for the defense. McGarry tested a nail still in one
of the floor joists in the basement. McGarry wrapped a robe belt around the nail and
loaded 100 pounds, but the nail did not bend. At 150 pounds, the nail bent and created
a gap between the nail and the surrounding wood. McGarry stated that he wrapped the
robe belt around the nail in "loose fashion," meaning he did not "pull a tight knot." (Vol.
V Tr. 40.) To attach the weight to the bottom of the belt, McGarry used a square knot.
After the test, the belt showed signs of compression, but there was no "long-term
physical damage” to the belt. (Vol. V Tr. 43.) McGarry testified that there was a bent
common nail about 25 inches from where the south nail was cut out from the floor joist.
McGarry did not test this nail. McGarry calculated that a common and finishing nail
together could support 140 pounds under several, but not all, configurations.

{427} Forensic pathologist Dr. Suzanna Dana testified as follows. Delilah
committed suicide by hanging. Dana observed no petechiae in Delilah's face and eyes.
Petechiae are not as commonly seen in hangings as they are in ligature strangulations.
Occasionally, petechiae do not occur in ligature strangulations. Dana described
Delilah's lips and face as pale. In ligature strangulation, the lips, gums, and face will be
congested and purple. Dana opined that the furrow in Delilah's neck angled upward in
an "inverted V" and signified a hanging. (Vol. IV Tr. 44-45) Dana initially said that the
hyoid bone not being broken was unimportant, but she later said that it is rare for the

hyoid bone or the thyroid cartilage to break in ligature stranguiations. Dana found no
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signs that Delilah was engaged in a struggle before her death. The trial court sustained
the prosecution's objection when Dana sought to testify that if Delilah had scars on the
front of the forearm, especially near the wrist, "it could indicate some previous cut."
(Vol. IV Tr. 38.) On cross-examination, Dana confirmed that she based her opinion on
looking at the autopsy report and photographs of Delitah's body. Dana said that she
saw enough of Delilah’s furrow to “get a good idea of what was going on." (Vol. iV Tr.
58.)

{128} The defense rested and renewed the Crim.R. 28 motion for acquittal. The
trial court denied the motion. During closing arguments, the prosecution challenged
appellant's testimony that he found Delilah hanging on two nails, and the prosecution
suggested that this claim was a recent fabrication. The jury found appellant guilty of the
charges, and the trial court sentenced him.

{7129} Appellant appeals asserting the following assignments of error:

I. Prosecutorial Misconduct Deprived the Defendant of a
Fair Trial and Due Process of Law in Violation of the
Fourteenth Amendment to the U.S. Constitution.

ll. The Trial Court Erred by Refusing to Aliow the Defense to
Offer Testimony Regarding Previous Suicide Attempts by
The Decedent.

lll. The Evidence was Insufficient to Support a Finding of
Guilt.

IV. The Verdict was Against the Manifest Weight of the
Evidence.

{§30} In his first assignment of error, appellant argues that the prosecution

committed miscenduct. We disagree.
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{431} The test for prosecutorial misconduct is, first, whether the conduct is
improper and, second, whether the conduct prejudicially affected the substantial rights
of the accused. State v. White, 82 Ohio St.3d 16, 22, 1998-Ohio-363; Columbus v.
Rano, 10th Dist. No. 08AP-30, 2009-Ohio-578, f[21. The prosecutor's conduct cannot
be grounds for a new trial unless the conduct deprives the defendant of a fair trial,
State v. Keenan (1993), 66 Ohio St.3d 402, 405. In considering prejudice, we must
consider the following factors: (1) the nature of the conduct; (2) whether counsel
objected; (3) whether the court gave corrective instructions; and (4) the strength of the
evidence against the defendant. Stafe v. Tyler, 10th Dist. No. 05AP-988, 2006-Chio-
6896, 20.

{432} According to a detective's summary of appellant's April 1, 2006 interview,
appeliant claimed that Delilah was suspended from “"one or more nails.” (Vol. IV Tr.
160.) Appellant asserts that the prosecution committed misconduct by (1) failing to
provide this information to the jury, (2) presenting evidence that appellant initially
claimed that Delilah was hanging from a single nail, (3) presenting evidence that Delilah
could not have hung from a single nail, and (4) objecting when the defense asked
Murray whether he would be surprised to know that a summary of the April 1, 2006
interview indicated that appellant referred to Delilah hanging from one or more nails.

{433} It is unclear from the record precisely when the defense received the
detective’'s summary. The record suggests that the defense received the summary
before trial. However, it was not until after the prosecution rested its case and well into

appellant's case that the defense raised the misconduct claim. A party must
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contemporaneously object to any possible error at trial to preserve that error for appeal.
State v. Lortz, 8th Dist. No. 23762, 2008-Ohioc-3108, §13. Untimely objections are
reviewed using a plain-error analysis pursuant to Crim.R. 52(B). State v. Adams, 103
Ohio St.3d 508, 2004-Ohio-5845, §100, citing State v. Johnson (1989), 46 Ohio St.3d
96, 102. This plain error standard applies to prosecutorial misconduct claims. State v.
Williams, 79 Ohio St.3d 1, 12, 1997-Ohio-407. Appellant's misconduct claim arose
during the prosecution’s case-in-chief. Therefore, appellant forfeited all but plain error
by not raising the misconduct claim until after the prosecution rested its case.

{34} Under Crim.R. 52(B), "[pllain errors or defects affecting substantial rights
may be noticed although they were not brought to the attention of the court." Plain error
exists when there is error, the error is an obvious defect in the trial proceedings, and the
error affects substantial rights. State v. Bames, 94 Ohio St.3d 21, 27, 2002-Ohio-68. A
court recognizes plain error with the utmost caution, under exceptional circumstances,
and only to prevent a manifest miscarriage of justice. Id. Prosecutorial misconduct
allows for a reversal under the plain error standard if it is clear that the defendant would
not have been convicted in the absence of the improper conduct. Sfate v. Saleh, 10th
Dist. No. 07AP-431, 2009-Ohio-1542, 768.

{35} Whittenberger, Byrd, and Murray observed appellant say that Delilah was
hanging from a singie nail. Therefore, these witnesses gave the prosecution grounds to
present the single nail claim, and the prosecution did not commit misconduct in
presenting the single nail claim to the jury. Nor did the prosecution commit misconduct

in presenting its evidence that discredited the single nail claim.
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{36} Additionally, under plain error, we find no misconduct from the prosecution
not presenting the jury with the detective's summary. Appellant provides no case law
requiring prosecutors to present exculpatory evidence in their case-in-chief. See also
United States v. Holt (C.A.7, 2007), 486 F.3d 997, 1003 (rejecting the argument that the
prosecution is required to present exculpatory evidence at ftrial). Moreover, the
summary is ambiguous and does not clearly support appellant's defense that Delilah
was hanging from two nails instead of one. Likewise, the validity of the summary is
uncertain. The authorship is unclear, and the summary is unsigned and "not adopted by
anybody." (Vol. iV Tr. 163.)

{137} Next, under plain error, we find no misconduct from the prosecution
objecting when the defense questioned Murray about the summary of the April 1, 2006
interview. The objection was appropriate, given the uncertain validity of the summary
and given that the defense sought a comment on inadmissible hearsay.

{§38} Appellant argues that the prosecution committed misconduct when it
challenged the credibility of his testimony that Delilah was hanging from two nails.
Appellant is incorrect. Because the defense did not challenge the prosecution's good
faith while cross-éxamining appellant, good faith is presumed. See State v. Gillard
(1988), 40 Ohio St.3d 226, 231, abrogated on other grounds in Stafe v. McGuire, 80
Ohio St.3d 390, 1997-Ohio-335; State v. Lowe, 164 Ohio App.3d 726, 2005-Ohio-6614,
f111-12. Additionally, the record supports the prosecution's credibility challenge to
appellant's testimony. Appellant gave conflicting accounts about how Delilah was

hanging. On the date that Delilah was discovered dead, appeilant told a medic and law
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enforcement that Delilah was hanging from a single nail. Appellant's written statement
made no reference to which nait or how many nails Delilah used. When asked during
the interview with Burns and Clark which nail Delilah was hanging from, appelilant
answered, "l| have no idea, | didn't look up at anything at all to see how it was configured
or anything like that." (Vol. Il Tr. 247.)

{139} Appellant argues that the prosecution committed misconduct by
challenging his credibility during closing arguments. Appellant did not raise this issue
during closing arguments and forfeited all but plain error. Williams at 12. Courts afford
prosecutors latitude in making closing arguments. Stafe v. Benge, 75 Ohio S$t.3d 136,
141, 1996-Ohio-227. Because of appellant's conflicting accounts on how he found
Delilah hanging, the prosecution fairly argued that appeflant's testimony was not
credible. Therefore, under plain error, we discern no prosecutorial misconduct. Having
also rejected appellant's other prosecutorial misconduct claims, we overrule appeflant's
first assignment of error.

{940} In his second assignment of error, appellant asserts that the trial court
hindered his ability to present a defense when it (1) prohibited Amanda from testifying
that Delilah attempted suicide in 2004, (2) limited testimony about Delilah's drug abuse,
(3) disallowed testimony that Delitah was unsuccessful in getting into Netcare shortly
before her death, and {4) disallowed testimony that scars on Delilah's forearms could
signify previous cuts. "[T]he admission of evidence lies within the broad discretion of
the trial court, and a reviewing court should not disturb evidentiary decisions in the

absence of an abuse of discretion that has created material prejudice” State v.
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Conway, 109 Ohio St.3d 412, 2006-Ohio-2815, {62, citing Stafe v. /ssa, 93 Ohio St.3d
49, 84, 2001-Ohio-1280. See also Evid. R. 103(A) (stating that "[eJrror may not be
predicated upon a ruling which admits or excludes evidence uniess a substantial right of
the party is affected").

{41} We find no material prejudice here. When Angela testified that Delilah
went to the emergency room in 2004, the jury could have inferred that this was due to a
drug overdose because (1) Angela said that, after this incident, medical personnel
collected drugs from her home, (2) Angela testified that appellant argued with Delilah
over the amount of medications she used, and (3) Amanda indicated that Delilah
abused drugs. The jury also had the means to infer, if it wanted to, that Delilah died
from a suicidal hanging. Angela testified that Delilah appeared sad, drained, stressed,
and upset the week before she died. Amanda said that Delilah was not happy about
herself. Amanda indicated that, shortly before her death, Delilah was upset about
hearing on appellant's cell phone Watson's date invitation, and appellant admitted that
his relationship with Delilah deteriorated. Aithough the suicide notes were not dated,
the jury couid have concluded that Delilah wrote them near the date of her death. in
one of the notes, Delilah mentioned Brandon making honor roll. At a minimum,
according to Angela, Brandon made honor roll a few weeks prior to Delilah's death. At
most, according to Amanda, Brandon made honor roll the Christmas before Delilah's

death. Accordingly, we overrule appellant's second assignment of error.
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{442} We address together appellant's third and fourth assignments of error.
First, appellant argues that his convictions are based on insufficient evidence. We
disagree.

{f43} Sufficiency of the evidence is a legal standard that tests whether the
evidence introduced at trial is legally sufficient to support a verdict. State v. Thompkins,
78 Ohio 5t.3d 380, 386, 1987-Ohio-52. We examine the evidence in the light most
favorable to the state and conclude whether any rational trier of fact could have found
that the state proved beyond a reasonable doubt the essential elements of the crime.
State v. Jenks (1991), 61 Ohio St.3d 258, paragraph two of the syllabus; State v.
Yarbrough, 85 Ohioc St.3d 227, 2002-Ohio-2126, §178. We will not disturb the verdict
unless we determine that reasonable minds could not arrive at the conclusion reached
by the trier of fact. Jenks at 273. In determining whether a conviction is based on
sufficient evidence, we do not assess whether the evidence is to be believed, but
whether, if believed, the evidence against a defendant would support a conviction. See
Jenks, paragraph two of the syllabus; Yarbrough at {79 (noting that courts do not
evaluate witnass credibility when reviewing a sufficiency of the evidence claim).

{f44} Appellant was convicted of aggravated murder pursuant to R.C.
2903.01(A), which states that "[n]o person shall purposely, and with prior calculation
and design, cause the death of another” Ward testified that Delilah was strangled to
death, and sufficient evidence allowed the jury to infer that appellant commitied the
homicide. Appellant's inconsistent statements about Delilah's death are refiective of a

consciousness of guilt. See State v. Henry, 10th Dist. No. 04AP-1061, 2005-Ohio-3931,

4 B9



No. 08AP-177 18

141. Further implicating appellant in the homicide is the lack of emotion he portrayed
when he revealed Delilah's death to Thomas and one of his daughters,

{445} Appellant's deteriorating marriage, his refationship with Watson, and his
pursuit of her after Delilah's death show a possible motive to kill Delilah. "Motive, being
the mental state that induces one to act, is relevant to most criminal trials in that it helps
corroborate that certain acts took place because a person had a reason to act in a
certain manner." State v. Gonzalez, Tth Dist. No. 06 MA 58, 2008-Chio-2749, {71,
citing State v. Nichols (1996}, 116 Ohio App.3d 759, 764.

{946} Sufficient evidence proved that appellant acted purposely, given the vital
nature of the neck area where the strangulation occurred. Sufficient evidence also
proved that appellant acted with prior calculation and design. "Where evidence
adduced at trial reveals the presence of sufficient time and opportunity for the planning
of an act of homicide to constitute prior calculation, and the circumstances surrounding
the homicide show a scheme designed to implement the calculated decision to kill, a
finding by the trier of fact of prior calculation and design is justified." State v. Cofton
(1978), 56 Ohio St.2d 8, paragraph three of the syllabus. Appellant had the opportunity
to plan Delilah's homicide in the midst of his deteriorating marriage. The evidence of a
ligature being placed around her neck and twisted indicates a crime committed with
prior calculation and design. Accordingly, we conclude that sufficient evidence supports
appellant's aggravated murder conviction.

{§i47} Appellant argues that his tampering with evidence conviction is based on

insufficient evidence. R.C. 2821.12(A)(1) prohibits tampering with evidence and states
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that "[n]o person, knowing that an official proceeding or investigation is in progress, or is
about to be or likely to be instituted, shall * * * {a]iter, destroy, conceal, or remove any
record, document, or thing, with purpose to impair its value or availability as evidence in
such proceeding or investigation." The charge pertained to Delilah's body. A body
constitutes a "thing” under R.C. 2921.12. Saleh at §90. Medics and police found
Pelilah lying on the ground with a belt across her chest. The jury could have reasonably
inferred that appellant sought to hinder a criminal investigation by removing the ligature
from Delilah's neck and staging her body to reflect a suicide. Accordingly, sufficient
evidence supports appellant's tampering with evidence conviction.

{§48} Next, appellant argues that his convictions are against the manifest weight
of the evidence because he presented evidence that Delilah committed suicide. We
disagree.

{§49} iIn determining whether a verdict is against the manifest weight of the
evidence, we sit as a "thirteenth juror.” Thompkins at 387. We review the entire record,
weigh the evidence and all reasonable inferences, and consider the credibility of
withesses. Id. Additionally, we determine "'whether in resolving conflicts in the
evidence, the [trier of fact] clearly lost its way and created such a manifest miscarriage
of justice that the conviction must be reversed and a new trial ordered.'" Id., quoting
State v. Martin (1983}, 20 Ohio App.3d 172, 175. We reverse a conviqtion on manifest

"y

weight grounds for only the most "’'exceptional case in which the evidence weighs
heavily against the conviction.'" Thompkins at 387, quoting Martin at 175, Moreover,

" it is inappropriate for a reviewing court to interfere with factual findings of the trier of
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fact ** * unless the reviewing court finds that a reasonabie juror could not find the
testimony of the witness to be credible.' " State v. Brown, 10th Dist. No. 02AP-11,
2002-Ohio-5345, 110, quoting State v. Long (Feb. 6, 1987), 10th Dist. No. S6APAO4-
511.

{9450} Appellant told Whittenberger and Byrd that Delilah was hanging from a
single nail. The nail appellant identified was covered with dust and other debris, belying
his claim that Delilah hanged herseif from that nail. Mustard tested the nail, and it
started to bend at 25 pounds and was severely bent after 45 pounds. The surrounding
wood was not damaged before the test, but became damaged from the test weight.
This test established that the 135-pound Delilah could not have hanged herself from this
nail.

{51} The evidence also established that Delilah could not have hanged herself
from the other two nails that Wilgus collected. The east nail was a common nail that
could support more weight, but it was covered in dust and debris. The south nail had no
visible dust on it, but could support no more than 46 pounds. The wood around the
south and east nails was not damaged before the test, but became damaged from the
test weight.

{52} Defense expert McGarry also corroborates appellee’'s theory that Delilah
could not have hanged herseif from a single nail. McGarry tested a common nail in
appellant's basement. The nail could support 150 pounds. However, the wood around

the nail was not damaged before the test, but became damaged from the test weight.
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[§53} Appellant's prior inconsistent statements allowed the jury to properly reject
appellant's trial testimony that Delilah was hanging by two nails. Stephens made
appellant's testimony no more credible. According to Stephens, appellant stated that he
cut one side of the bathrobe beit, but could not remember whether he cut down the
second side of the belt. Although Stephens interpreted this statement to mean that
there were possibly two points of suspension, the statement itself was vague. In any
event, appellant later gave a different account to Burns and Clark when he said that he
did not know the nail from which Delilah was hanging.

{§i54} The condition of the robe belt also gave the jury reason to reject the
suicide claim. Appellant admitted that he did not untie any knots in the belt, and Wilgus
said that, when he collected the belt, it showed no sighs of having been tied into any
knots. it was within the province of the jury to conclude that Delilah could not have
hung herself without tying the robe belt into any knots. The jury also reasonably
rejected the suicide defense because a forensic scientist testified that fibers on the nails
and wood that Wilgus collected did not match fibers from the belt.

{§55} It was within the jury's province to believe Ward's testimony that Delilah
died from a ligature strangulation and to reject Dana's opinion that Delilah committed
suicide. Ward formed her opinions after examining Delilah's body. Dana did not
examine Delilah's body, but had to rely on photographs and the autopsy report.
Additionally, the furrow around Delilah's neck bears no resemblance to the photographs
of furrows in confirmed hangings, and the jury could have reasonably concluded that the

furrow on Delilah's neck did not form the "inverted V" reflective of a typical hanging.
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{556} The jury could have found the absence of any petechiae insignificant,
given that both Ward and Dana testified that petechiae occasionally do not appear in
ligature strangulations. The jury could have placed no significance on Delilah's hyoid
bone being unbroken, given Ward's testimony that it is not unusual for the hyoid bone to
be intact in a strangulation case and Dana's initial statement that this fact was
unimportant.

{957} The evidence of Delilah's mental state does not undermine the jury's
conclusions. Although Delilah had a history of abusing her medications, the toxicology
report showed only therapeutic levels of depression medication in her system when she
died. The jury also could have discounted the suicide notes because they were
undated and other sufficient evidence established that Delilah did not hang herself. The
jury also could have reasonably concluded that appeliant exploited Delilah's fragile
mental state to stage the homicide as a suicide.

{458} In the final analysis, the trier of fact is in the best position to determine
witness credibility. State v. Carson, 10th Dist. No. 05AP-13, 2006-Ohio-2440, [15. The
trial court accepted evidence that appellant killed Delilah through ligature strangulation,
and appeliant has not demonstrated our need to disturb the court's conclusions. See
Brown at §10. Accordingly, we hold that appeilant's aggravated murder conviction is not
against the manifest weight of the evidence. We also find that it was reasonable for the
jury to have determined that appellant, seeking to hinder a criminal investigation, staged

Delilah's body to reflect a suicide. Therefore, we aiso hold that appellant's tampering
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with evidence conviction is not against the manifest weight of the evidence. We
overrule appellant's third and fourth assignments of error.
{§59} In summary, we overrule appellant's four assignments of error.
Consequently, we affirm the judgment of the Franklin County Court of Common Pleas.
Judgment affirmed.

BRYANT and TYACK, JJ., concur.
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It is ordered by the Court that the motion is granted.

It is further ordered by the Court that appellant shall file a memorandum in support of
jurisdiction within thirty days from the date of this entry.

(Franklin County Court of Appeals; No. 08AP177)

MAS I, M
Chief Justice

A AL




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43

