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STATEMEM OF FACTS

[T]his case originated in the Sixth Appellate District Court as an

'original action' in habeas corpus, Case No. L 09 1212, filed on: 'August 18,

2009,' and thereafter denied (without hearing or responsive pleadings filed)

on: 'August 31, 2009.'

Appellant sought habeas corpus intervention, and presented substantive

evidentiary materials in support of such action, in challenge to the fact and

duration of his confinement therein seeking the alternative relief of

'immediate discharge from custody' or 'expansion to the custody of another.'

After the initiating petition was denied on the basis of an incorrect

application of the doctrine of res judicata, appellant immediately sought

relief from judgment under Civil Rule 60(B) and supported that request for

relief with *new evidence in to form of a Transcript of Proceedings flowing

from the Stark County Common Pleas Court dated: 'March 8, 2007,' urging that

the court's reliance on res judicata preclusion was inherently predicated on a

series of void judgments.

The court of appeals denied the reopening request on: 'September 30,

2009,' and a 'timely' appeal as of right followed to the Supreme Court of

Ohio.

(1)



LAW AND ARGUMENT:

PROPOSITION OF LAW NO. 1

Res judicata inapplicable to formor habeas corpus decision(s) predicated

on void judgment(s)

[I]n the instant case, appellant had sought habeas corpus relief under

O.R.C. § 2725.01 which provides, that:

"Whoever is unlawfully restrained of his liberty, or entitled to the

custody of another, of which custody such person is unlawfully deprived, may

prosecute a writ of habeas corpus, to inquire into the cause of such

imprisonment, restraint, or deprivation." id.

'False imprisonment' in turn has been defined by this court as being:

"'False imprisonment' occurs when person confines another without lawful

privilege and against his consent within limited area for any appreciable

time, however short." see: Bennett v. Ohi.o Dept. of Rehab. and Corr., 60 Ohio

St. 3d 107, 573 N.E. 2d 633, 634.

[a]nd that:

"Person who intentionally confines another against his consent cannot

escape liability by arguing that he or she was initially privileged to impose

confinement; once initial privilege to impose confinement expires,

justification for continued confinement expires and possibility for false

imprisonment begins." id.

The pivotal or threshold is whether 'lawful privilege' exists.

(2)



In then the context of confinement by the respondent (Ohio Department of

Rehabilitation and Correction), respondent's own internal 'mandatory' policy,

DRC Policy 52 RCP 01 (Exhibit #7) provides, in unmistakable mandatory

language, at Section VI(B)(3)(a), that:

"The Record Officer in charge shall coniplete the following actions prior

to the departure of the transporting officer:

(a) Review the commitment papers to ensure that they are certified,

valid and accurate. If inaccuracies exist, the offender shall not be

accepted, and the committing court shall be contacted immediately." id.

The purpose and intent of this affirmative and mandatory policy is to

ensure that lawful to intentionally confine facially exists in recognition

that "a void judgment,' or one that offends this court's holding in: State v.

Baker, 119 Ohio St. 3d 197, 2008-Ohio-3330, implicates lawful privilege to

which again this court has held, that:

"While an action for malicious prosecution may be maintained,

notwithstanding the plaintiff was imprisoned on a perfectly valid judgment or

order, an action for false imprisonment cannot be maintained where the wrong

complained of is imprisonment in accordance with the judgment or order of a

court, unless it appear that such judg[nent or order is void." see: Brinkman v.

Drolesbaugh (1918), 97 ohio St. 171, 119 N.E. 2d 451, quoting: Diehl v.

Friester, 37 Ohio St. 473, 475.

If, and as was asserted by appellant, the 'January 4, 1994-nunc pro tunc

resentencing order' or the 'July 9, 1998-nunc pro tunc entry' were/are void ab

initio, petitioner, and pursuant to DRC Policy 52 RCP 01, would be entitled to

the custody of another to which habeas corpus would otherwise lie to

effectuate that alternative custody.

The court of appeal however incorrectly relied upon the doctrine of res

judicata in denying the underlying petition for writ of habeas corpus.

(3)



The court of appeals held in its Decision and Judgment (dated: August

31, 2009) (Exhibit #2) that appellant was res judicata because of (2) two

former habeas corpus appl.ications, i.e. Norris v. Konteh (Exhibit #4) and,

Norris v. Wilson (Exhibi_t #5).

In: Konteh, the Trumbull County Common Pleas Court denied the petition

for failure to include an *affidavit which contained a description of his

civil actions filed in the previous five years, O.R.C. § 2969.25(A), and that

his "motion is not a proper manner in which to test trial or sentencing

error." id. at: Opinion @ page 4.

The court of appeals furthered, holding that:

"Appellant was properly sentenced to a maximum twenty-five years for

kidnapping and this maximum sentence has not expired." id. at: Opinion @ page

5.

The court ultimately concluded, and as is most relevant here, that:

"Because appellant has not provided valid support for his demand, the

trial court did not err by denying appellant's petition for writ of habeas

corpus." id. at: page 5, lines 9-10.

The court however imposed or articulated no res judicata consequence in

conjunction with this matter, and apparently rejected in its entirety the

attempted 'July 9, 1998-nunc pro tunc entry' as offered in that action as the

true cause of appellant's detention by the State of Ohio.

In then: Wilson, the Fifth Appellate District Court immediately noted

that:

"This tnatter arises from an unusual set of circumstances." id. at:

Opinion, page 2.

(4)



The court of appeals however did venture upon an exhausting narrative of

procedural history, and ultimately concluded with respect to the 'July 9, 1998

-nunc pro tunc entry,' that:

"... we find that appellant could have raised theses issues on direct

appeal. As such, appellant is not entitled to relief." id. at: Opinion @ page

9, lines 10-11.

[a]nd that:

"Further, we note that this is appellant's second petition for habeas

corpus filed in a state court. See Norris v. Konteh (April 19, 1999),

Trumbull App. No. 98-T-0030. Res judicata precludes appellant from filing

successive habeas corpus petitions. State ex rel. Brantley v. Ghee (1997), 80

Ohio St. 3d 287, 288, 685 N.E. 2d 1243." id. at: lines 12-15.

Each of the courts (state and federal) reviewing these matters have

consistently concluded that the 'January 4, 1994-nunc pro tunc resentencing

order' was made in error, and in fact is 'declared void' by operation of law.

That 'entry' (though properly journalized) fails to include a sentence

for each of the offenses to which appellant was convicted and is therefore a

mere nullity and void as a natter of law. see: State v. Lovelace, 1999 WL

12728 (Ohio App. 1 Dist.) ("Even though it is obvious from a reading of the

transcript that Lovelace was found guilty of the charges against him,

obviously is not good enough. Strict compliance with Crim. R. 32(B) is

required.") id.

[a]nd that:

"Without a valid judgment of conviction from which an appeal may be

taken, we are without jurisdiction to entertain the appeal. Accordingly, we

sua sponte dismiss the appeal for lack of jurisdiction." id.

The same effect occurs here.

(5)



More critically still, in: State v. Garner, 2003 WL 22235358 (Ohio App.

11 Dist.) 2003-Ohio-5222, the court explicitly held, that:

"Trial court imposed only single sentence on defendant despite fact that

jury found defendant guilty of theft by deception and tampering with records,

and thus prevented Court of Appeals from determining to which offense given

sentence was actually applied, leaving no final judgment for review on appeal.

Rules of Crim. Proc., Rule 32(C)." id.

"Absent the imposition of sentence on each and every offense for which

[a defendant] was convicted, there is no final appealable order." id., citing:

State v. Collins (Oct. 18, 2001), 8th Dist. No. 79064, 2001 WL 1243943, at: 1.

see also: State v. Glavic (2001), 143 Ohio App. 3d 583, 758 N.E. 2d 728

(holding that a sentence was invalid because it did not include a specific

sentence for each of the nine convictions); State v. Brown (1989), 59 Ohio

App. 1,2, 569 N.E. 2d 1068 (holding that there was no final appealable order

where trial court failed to render a signed judgment with respect to the

second count in a two-count indictment). id.

Again, *** the same effect occurs here. see: State v. Myers, 119 Ohio

App. 3d 642, 695 N.E. 2d 1226, which provides, that:

"Making incorrect journal entry is clear abuse of trial court's

discretion; court speaks through its journal, and it i_s therefore imperative

that court's journal speak the truth." id.

"A11 litigants have a clear legal right to have proceedings they are

involved in correctly journalized." id. citing: Worchester v. Donnellon

(1990), 49 Ohio St. 3d 117, 118-119, 551 N.E. 2d at: 183-185.

It must also be remembered, that:

"Habeas corpus is proper remedy where imprisoned person is illegally

held regardless of circumstances of commitment, the only limitation being that

(6)



order of committnent must be absolutely void; if merely voidable, the only

remedy would be a proceeding in error." see: State ex rel. Kelly v. Frick, 14

O. L. A. 355.

In the instant case, and with respect to the 'January 4, 1994-nunc pro

tunc resentencing order,' there is no doubt that 'that entry' is 'absolutely

void,' it was void from its incept.ion, and was/is inherently incapable of

either effectuating or maintaining appellant's confinement.

In then the context of the former habeas corpus proceeding, Norris v.

Konteh (Exhibit #4), it must be remembered, that:

"A judgment of conviction that is void may be attacked collaterally and

the accused discharged on habeas corpus in any court of competent

jurisdiction." see: In re Brown, 6 O.O. 44 (CP), in recognition, that:

"All proceedings founded on a void judgment are themselves regarded as

invalid, and the void judgment is regarded as a nullity and the situation is

the same as if there were no judgment and the parties litigant are left in the

same position they were in before the trial." see: Hill v. Buchanan, 6 Ohio

Supp. 230, 1941 WI. 3363, 21 0.0. 24.

In turn, the former habeas corpus proceeding(s) in: Norris v. Konteh was

wholly predicated on the 'absolutely void' 'January 4, 1994-nunc pro tunc

resentencing order,' and accordingly, 'that judgment' must be regarded as a

nullity as a matter of law thus implicating any application of the doctrine of

res judicata.

"A void judgment is not entitled to the respect accorded
a valid adjudication, amd may be entirely disregarded or
declared inoperative by any tribunal in which effect is
sought to be given to it, and it is attended by none of
the consequences of a valid adjudication, and has no
legal or binding force or effcasy for any purpose or at
any place, it cannot affect, impair or create rights, and
it is not entitled to enforcement, and is ordinarily no
protection to those who seek to enforce it." id. at: Hill
v. Buchanan, supra.

(7)



Here however, *** the court of appeals sought to give full force and

effect to the judgment proffered in: Norris v. Konteh which again, was wholly

set upon the 'absolutely void' 'January 4, 1994-nunc pro tunc resentencing

order.'

In doing, *** both courts erroneously sought to *validate the absolutely

void 'January 4, 1994-nunc pro tunc' exercise to which it must as well be

remembered that such 'attempted affirmation' of an 'absolutely void' judgment

is contrary to law in recognition, that:

"The general rule is that a judgment which is void cannot
be cured by subsequent proceedings. Such a judgment
cannot be validated by citing the parties against whom it
was rendered, to show cause why it should not be declared
valid, or by affirmation by an appellate court,
especially if such affirmation is put upon grounds not
touching the validity of the judgment. It is also worthy
of noting that even the legislature may not ratify a void
judgment so as to impart validity to it." id., citing: 31
Am. Jur. p. 92, § 431.

"Judgments entered in a proceeding failing to comply with
procedural due process are void, *** as is one entered by
a court acting in a manner inconsistent with due
process." see: Eastern Savings Bank v. City of Salem, 597
N.E. 2d 55; and, Preeland v. Pfeiffer (Ohio App. 9
Dist.), 621 N.E. 2d 857 ('void ab initio'), 87 Ohi.o App.
3d 55.

Ultimately, *** and in the context of DRC Policy 52 RCP 01 (Exhibit #7),

the respondent-state has never possessed the requisite 'lawful privilege' to

intentionally confine appellart with respect to the 'January 4, 1994-nunc pro

tunc exercise' and pursuant to that policy's own mandatory language,

appellant is unquestionably entitled to the custody of another and habeas

corpus intervention to effectuate such alternative custody therefore.

So says basic fairness and due process of law.

As an alterriative proposition, the court of appeals has asserted a res

(8)



judicata consequence on the basis of the a 'July 9, 1998-nunc pro tunc

entry,' which, and as is made irrefutably evident by the record (Transcript

of Proceedings dated: 'March 8, 2007' Exhibit #10) has never been (1)

time/stamped; (2) signed by the judge; or, (3) journalized. see: State v.

Baker, 119 Ohio St. 3d 197, 893 N.E. 2d 163, 2008-Ohio-3330.

In appellant's *Exhibit #3 (Decision and Judgment from appellant's Civ.

R. 60(B) reopening motion), the court of appeals explicitly noted the

relevant transcript of proceedings, to wit:

The transcript is of a hearing conducted, pursuant to House Bill 180,

for classification of petitioner as a sexual predator. The hearing was

conducted in the Stark County Court of Common Pleas in the case entitled

State v. Norris, Stark County Court of Common Pleas case (sic) No.

1992CR2871(A)." id. at: Decision and Judgment, at: page 1, lines 3-7.

The court of appeals furthered, noting that:

"In his motion for relief from judgment, appellant argues that the third

of three subsequent nunc pro tunc orders modifying sentence, the nunc pro

tunc judgment of July 9, 1998, is void. He claims it is void because the

nunc pro tunc entry "was never (1) signed by the presiding judge; (2) bears

no required 'time stamp;' and (3) was never journalized ***.""

Undoubtedly, *** if those factual allegation were in fact true ('as the

record clearly depicts) then there is no judgment of conviction upon which

any of the former habeas corpus judgments could lie nor does appellee have

any lawful privilege to intentionally confine appellant.

This court has explicitly held, that:

"The judge shall sign the judgment and the clerk shall enter it on the

journal. A judgment is effective only when entered on the journal by the

clerk ... Journal.ization of the judgment of conviction pursuant to Crim. R.

32(C) starts the 30-day appellate clock ticking." id., citing: App. R. 4(A);

and, State v. Tripodo (1977), 50 Ohio St. 2d 124, 363 N.E. 2d 719.

(9)



The Ninth District has held that there are five elements that constitute

a judgment of conviction: (1) the plea; (2) the verdict or findings; (3) the

sentence; (4) the signature of the judge; and, (5) the time stamp of the

clerk to indicate journalization." id., quoting: State v. Miller,

2007-Ohio-1353, 2007 4VL 879666 at: 45.

[a]nd that:

"All judgment entries must be "filed" and "journalized" within 30 days

of the "verdict, decree, or decision."" see: Sup. R. 7(A).

"Further, journalization of a judgment is requirement of Crim. R. 32(C),

which states, "The judge shall sign the judgment and the clerk shall enter it

on the journal. A judgment is effective only when entered on the journal by

the clerk ... Filing and journalization are two separate acts." see: State v.

Orosz, 2008 WL 2939471 (Ohio App. 6 Dist.) 2008-Ohio-3841

[a]nd:

"There is no requirement that a judgment be filed and journalized on the

same day, only that both acts occur within 30 days of the decision." id.,

citing: Sup. R. 7(A).

In: State v. Reese, 2007 WL 1390647 (Ohio App. 9 Dist.), 2007-Ohio-2267,

the court further held, that:

"[w]ithout the journalization of this information, there is no judgment

of conviction pursuant to Crim. R. 32(C) and therefore, no final appealabl.e

order." id.

In the instant case however, the record is clear that the 'July 9,

1998-nunc pro tunc entry' (though certified a true copy teste) was never

signed by the judge; bears no 'time-stamp' and according to the sworn

testimony of the Stark County Clerk of Courts (Phil Giavasis) [Exhibit #10],

(10)



at least as late as: 'June 25, 2002' (some 5 years after the entry was

file-stamped) it had not been journalized.

As such, *** any proceeding or judgment flowing therefrom which

pre-dated 'June 25, 2002' is void as a matter of law.

Moreover, and as is evidenced by Exhibit #11 (State ex rel. Norris v.

Giavasis, 100 Ohio St. 3d 371), this court specifically identified (2) two

separate and distinct certified dockets flowing from Stark County Common

Pleas Court Case No. 92 CR 2817(A).

The first certified docket being dated: 'June 25, 2002' and the second

*hybrid docket dated: 'July 11, 2003.'

A careful review of the 'July 11, 2003-docket reveals an even more

startling revelation, to wit:

The 'sentence' sought to be inserted into the docket imposes an

'aggregate' term of incarceration of: 30-50 years with $20,000.00 in

'aggregate' fines and is therefore, as defined by the law-of-the-case (Norris

v. Schotten, 146 F. 3d 314, at: 333-336) absolutely void on the face of the

docket and thus incapable of sustaining either a'res judicata consequence'

or 'lawful privilege to intentional confine' appellant.

The 'written' and attempted entry dated: 'July 9, 1998' seeks to impose

an 'aggregate' term of imprisonment of 45-75 years with $30,000.00 in

'aggregate' fines.

In turn, *** the *belated and clearly out of rule 'July 11, 2003-journal

activities seeks to impose a *new and previously uncontemplated sentence

which is not only contrary to law but is the very antithesis to the

law-of-the-case as defined in Norris v. Schotten, supra.

Habeas corpus will lie in 'extraordinary' circumstance to which this

case does clearly qualify.

(11)



"Nunc pro tunc order cannot be used to supply omitted action, or to

indicate what the court might or should have decided, or what the trial court

intended to decide." Norris v. Schotten, 146 F. 3d at: 333, citing: State v.

Greulich, 61 Ohio App. 3d 22, 572 N.E. 2d 132, 134 (1988).

More recently, the Lorain County Common Pleas Court, and in: State of

Ohio v. Nancy Smith, Case Nos. 93 CR 044489 and 94 CR 045368, held, on:

'February 13, 2009' in the context of a Crim. R. 32(C) violation, that:

"Defendant has not been admitted to a state correctional

facility pursuant to a judgment entry of conviction and

sentence that has been filed with the clerk of courts."

id. at: OPINION (Conclusions of Law: R.C. 2929.51(A))

page 3, Section B(2).

While the Smith-Court did on the former R.C. 2929.51 and, Dunn v. Smith

(2008), 119 Ohio St. 3d 384, finding it appropriate for Smith to file a

Motion Requesting a Revised Sentencing Entry, and if a L-rial court refuses to

do so, to seek *mandamus relief, State ex rel. Culgan v. Medina County Court

of Common Pleas (2008), 119 Ohio St. 3d 535, *** it must be strongly noted

that even those 'remedies at law' are not open or available to appellant for

each of the following reasons:

(1) The Transcript of Proceedings dated: 'March 8, 2007' unquestionably

shows that when challenged with the clear and compelling Baker-violation, the

judge responded by ruling:

"The Court is ruling that it is not relevant and is not going to be

considered by the Court ..." id. at: page 29, lines 20-22.

The Stark County Common Pleas Court had previously ruled that appellant

was 'banned' from filing any pleadings with respect to his sentencing

challenges without first pre-paying 'in advance' all costs and fees and

(12)



accordingly, appellant have no possible remedy in said court as after all,

the court clearly ruled the matters 'irrelevant.'

In then the context of *mandamus relief, the Stark County Fifth

Appellate Court in turn held that the clear and compelling Baker-violations

are res judicata regardless of the invalidity of the underlying attempted

'July 9, 1998-nunc pro tunc entry,' its lack of judicial endorsement, a

time-stamp, or even required journalization holding (by affirmation) that:

"Q. And other than the state's requirements that a docket be kept

showing what has been filed, the official filings, are those actual documents

that are contained and not solely based upon the docket; it that correct?"

"A. Correct." id. at: Trans. dated: 'March 8, 2007,' at: page 29, lines

8-14.

The Stark County Clerk of Courts was testifying that even aside from the

state law requi.rement for *journalization, ... this case involves something

other than state law.

Clearly, *** the case is 'extraordinary' bordering the incredible.

2. Each of the Ohio Courts reviewing the matter has systemically and

erroneously sought to apply a res judicata consequence to an 'absolutely

void' judgment, the effect of which was made all the more evidence by the

Ohio Tenth Appellate District Court in: Norris v. Ohio Dept. of Rehab. and

Corr., Case No. 05AP-762, dated: 'April 6, 2006' (Exhibit {k6) which held,

even in the context of a damage action, that:

"Thus, not only do we reach the same conclusion as the previous court

that have addressed this issue, that the alleged clerical errors in the trial

court's sentencing entries, including those corrected by the 1998 nunc pro

tunc entry, do not affect the validity of appellant's convictions and

sentence, but the claims brought by appell.ate related to this issue are

(13)



clearly barred under the doctrine of res judicata." id. at: Opinion at: 413.

Even if the irrefutable record evidence does not provide a prima facie

case for a fundamental miscarriage of justice and a viable exception to any

application of the doctrine of res judicata, it must be remembered that for

such application to be sustainable, there must first be a valid, final

judgment which simply does not exist here.

In addition to the above, and as is made evident in: State v. Dovala,

2009 Wli 806847 (Ohio App. 9 Dist.):

"To survive preclusion by res judicata [she had to] produce *new

evidence that would render the judgment void or voidable and ... show the

[s]he could not have appealed the claim based upon information contained in

the original record." id. see also: State v. Nemchik, 2000 WL 254908, at: 1.

In the first part, appellant produced *new evidence in the form of the

Transcript of Proceedings dated: 'March 8, 2007' (Exhibit #10) which, in and

of itself rendered the attempted 'July 9, 1998-nunc pro tunc entry' a mere

nullity and void.

Secondly, *** the Stark County Fifth Appellate Court flatly refused to

permit appellant to appeal the 1998-entry urging that "it is not an entry upon

which an appeal can be taken."

It goes without saying that neither the 1994 or the 1998 entries existed

at the time of appellant's 1993 'appeal as of right' and because neither of

those entries constitute a final appealable order as contemplated in and under

O.R.C. § 2505.02; App. R. 4(A); Crim. R. 32(C); or, State v. Baker, 119 Ohio

St. 3d 197, the instant matters fall squarely within the exception of res

judicata preclusion as a matter of law and fact.

Simply stated, *** there exists no valid, final judgment, Metropolis

Night Club, Inc. v. Ertel., 662 N.E. 2d 94, and, *** the 'actual controversy'

(14)



has never been tried. see: Customized Solutions, Inc. v. Yurchyk, 2003 WL

22120273 (Ohio App. 7 Dist.), 2003-Ohio-4881.

Finally, *** and with respect to the 15-25 year prison term imposed on

each of the entries herein in issue, it must be remembered (as the record

clearly shows) appellant was tried and convicted by jury of 'kidnapping' as

charged in the indictment, i.e. an aggravated felony of the SECOND degree.

O.R.C. § 2929.11 in turn prescribed that the authorized maximum penalty

sanction for such offense is an indeterminate prison term of: 3,4,5,6,7 or 8

to 15 years with a maximum fine of: $7,500.00.

Each of the 1994 and 1998 entries seek to impose a term of incarceration

for 'kidnapping' of: 15-25 years with a$].0,000.00 fine to which again it must

be remembered, that:

"If trial court's sentence is outside the permissible statutory range,

the sentence is clearly and convincingly contrary to law, and cannot stand."

see: State v. Kalish, 120 Ohio St. 3d 23, 896 N.E. 2d 124, 2008-Ohio-4912, ...

in recognition, that:

"Ariy attempt by a trial court to disregard statutory reguirements when

imposing a sentence renders the attempted sentence a nullity and void." see:

State v. Beasley (1984), 14 Ohio St. 3d 74.

tinder the above analysis, *** it is clear from the record that the

appellee does not possess any lawful privilege to intentionally confine

appellant on the basis of either of the attempted 1994 or 1998 entires, and

that pursuant to DRC Policy 52 RCP 01, appellant is clearly and manifestly

entitled to the custody of another, see also: State v. Pelfrey, 112 Ohio St.

3d 422.

This action does thus follow. see: U.S.C.A. Const. Amend. 14.

PROPOSITION OF LAW NO. 2

(15)



Habeas corpus will lie where evidence shows petitioner entitled to

custody of another and respondent under affirmative mandatory duty not to

accept custody of petitioner.

[A]s was stated above, *** DRC Policy 52 RCP 01, places an affirmative

duty on appellee to perform the following official duties prior to acceptance

of an offender:

"(a) Review the commitment papers to ensure that they are certified,

valid and accurate. If inaccuracies exist, the offender shall not be

accepted, and the committing court shall be contacted immediately." id. at:

Section VI(B)(3)(a) (Exhibit #7).

Appellee was required (in unlistakable mandatory terms) to review the

'January 4, 1994-nunc pro tunc resentencing entry' and to determine its

*certification; *validity and *accuracy.

The record evidence (filed in conjunction with the initiating petition)

shows that appellee found the 'January 4, 1994-entry- to be 'fatally

insufficient' and thereupon 'continued to confine petitioner' while sending a

series of EAX communications to the committing court requesting issuance of a

*new sentencing entry to include the dismissed rape offenses.

'fhis action in turn resulted in an 'October 13, 1995-nunc pro tunc

order' that was later declared void by the Sixth Circuit Court in: Norris v.

Schotten, 146 F. 3d 314, at: 333.

The Policy required that (1) petitioner not be accepted followed by (2)

appellee contacting the conmitting court ... this however did not occur.

In light of the above, appellee resigned himself to the proposition of

"incarceration pending lawful privilege to do so" which was/is acts or

omissions manifestly outside the scope of his official duties and

responsibilities as defined in and under DRC Policy 52 RCP 01.

(16)



In then the context of the 'July 9, 1998-nunc pro tunc entry,' ... once

appellee had been served with the 'June 2002' certified docket by the Stark

County Clerk of Courts in June of 2002, and thereafter being served (by the

Stark County Official Court Reporter) with a certified copy of the 'March 8,

2007-Transcript of Proceedings,' appellee against refused to employ the

mandatory provisions of DRC Policy 52 RCP 01 thereby releasing appellant from

llRC care, custody and control, rather again, appellee enlisted upon the

proposition of: Incarceration pending lawful privilege to do so" without

regard to appellant's clear 'false imprisonment.'

"When the reason for the rule no longer exist ...

so ought not the rule."

DRC Policy 52 RCP 01 was effectuated and enacted as a 'safeguard' to

specifically ensure that 'executi.ve' both (1) incarcerated no person without

due process of law; and, (2) to provide a viable and substantive conduit

through which 'suspect entries' which, as here, were and are facially

deficient as a matter of law and fact are scrutinized for legitimacy and

statutory enforceability.

Such was/is not the case at bar, and when so little was required to

correct the underlying miscarriage of justice over the past (17+) years,

appellee simply cannot be permitted to rely on an inapplicable application of

the doctrine of res judicata to remove himself from his liability to appellant

for his 'false imprisonment,' as after all, it has historically been 'systemic

liability' which fuels this fundamental miscarriage of justice.

Appellee simply cannot justify his protracted confinement of appellant

under such obvious circumstances as are redolent here, and because 'at this

late date' no court has jurisdiction to do other than order appellant's

inimediate release from confinement, habeas corpus is the only adequate remedy

of law in such 'extraordinary' circumstances therefore. see: Willoughby v.

Lukehart (1987), 39 Ohio App. 3d 74, 529 N.E. 2d 206; Warren v. Ross, 116 Ohio

App. 3d 275, 688 N.E. 2d 3; Sup. R. 39(B)(4); State v. Tucker (May 2, 1989),

10th Dist. No. 88AP-550, 1989 WL 47012; and, Neal v. Maxwell (1963), 175 Ohio

St. 201, 192 N.E. 2d 782.
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This action does thus follow.

CONCLUSION:

[W]herefore, *** and for each of those reasons stated above and made

evident in the record on appeal, appellant hereby respectfully moves this

Honorable Court to:

1. overrule the judgment of the lower court as an incorrect

application of the doctrine of res judicata; and,

2. grant a writ of habeas corpus commanding appellant's immediate

discharged from the care, custody and control of the Ohio Department of

Rehabilitation and Correction.

[R]elief is accordingly sought.

[E]xecuted this day of October, 2009.

Robert Lee Norris, #281-431

ToCC

2001 East Central Avenue

Toledo, Ohio

43608

CERTIFICATE OF SERVICE:

This is to certify that the foregoing was duly served via Institutional

Mail Service on: Robert Welch, Warden, Toledo Correctional Institution, 2001

East Central Avenue, Toledo, Ohio, 43608, on this ^_1;57 day of October, 2009.
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IN THE SUPREME COURT OF OHIO

ROBERT LEE NORRIS, Supreme Court No. 09-1821

Petitioner/Appellant,

On Appeal from the Lucas County

Court of Appeals, Sixth District

Case No. L 09 1212

ROBERT WELCH, Warden,

Respondert/Appellee

APPENDIX TO MERIT BRIEF OF APPELLANT ROBERT LEE NORRIS

CERTIFICATE OP' SERVICE:

This is to certify that the accompanying "APPENDIX TO MERIT BRIEF OF

APPEL„ANT" was duly served on: Robert Welch, Warden, Toledo Correctional

Institution, 2001 East Central Avenue, Toledo, Ohio, 43608 ('by Institutional

Mail Service') on this 21st day of October, 2009.

--^
Robert hee Norris, ip281-431



IN TEIE SUPRE.ME COURT OF OHIO

On Appeal from the Sixth Appellate District Court

for Lucas County, Ohio

Case No. L 09 1212

09
ROBER.T LEE NORRIS, Supreme Court No.

Petitioner/Appellarit, COA No. L 09 1212

- v

C[r^`̂ in cir GOll
RIBIlE,OUC?T ^^^ OHIJ

ROBERT WELCH, Warden,

Respondent/Appellee.

NOTICE OF APPEAL (in an appeal as of right)

[p]ursuant to: S. Ct. Prac. R. II § 1.

[an ori.ginal action in habeas corpus]

[N]0'PICE IS HEBEBY GIVETJ, that 'ROBERT LEE NORRIS,' [p_letitioner/appellant

('pro se') hereby appeals from the: 'August 31, 2009-judgment of the Ohio Sixth

District Court of Appeals, Case No. L 09 121.2, therein di.smissing (sua sponte)

the underlying original action in habeas corpus.

This case originated in the Sixth Appellate District Court as an original

action i.n habeas corpus, see attached "Decision and Judgment," dated: 'August

31, 2009.' see: State v. Day, 2009-Ohio-3755 (Ohio App. 4 Dist.); State v.

Balcer 119 Ohio St. 3d _; State v. Carter, 2009-Ohio-4161; and, State v.

Pelfrey, 11.2 Ohio St. 3d 422. see also: State v. SImpkins, 117 Ohio St. 3d 420;

and, State v. Bealsey (1984), 14 Ohio St. 3d 74.



[T]xecuted this - - day of September, 2009.

LJ L Itr i l f

Robert Lee Norris, #281-431

ToCC

2001 East Central Avenue

Toledo, Ohio

43608

CERTIFICATE OF SERVICE:

This is to certify that the foregoing was duly sei-ved (along with the other

accompanying ini.tiating appellate papers) by: Institutional Mail Service on:

'ROBERT ^dELCEI, Warden,' at: Toledo Corr_ectional Institution, 2001 East Central

Avenue, Toledo, Ohio, 43608, on this }sU!i# day of September, 2009.

Robert Lee Norris, #281-431

ToCC

2001 East Central Avenue

Toledo, Ohio

43608
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IN T.HE COURT QF APPEALS Oh OHIO
SIXTI•I APPELLATE DISTRICT

LUCA.SCOUNTY

Robcr LeeNorris Court ofAppeals No. L-09-1212

Petiti oncr,

Robert 'Wclch, Warden DECISION AND JUDGMENT

Respondent Dccided: 2009

Robert Lee Norris, pro se.

PiETIZYKOWSKI. J.

{111} This is an origina] action for awrit of habeas corpus hroughl: by petiti o.ner.

Robert Lee NotTis. Norris was conv.icted in ju.ry trials in 1993, of two counts of rapc,

violations o1'R.C. 2907.02 (aggravated feloiiics of the first degree) atld of one count of

kidnapping, a violation of R.C. 2905.01 (aggravated felony of the second degree)

including specifications on each count, Tlie speciFieaCions were pursuant to R.C.

vl

A (Il7 3 l. l..l) ll^



2941,142 and provided that Norris had "previously been convictcd of or plead guilty to

ageravated kidnapping, sexual intercottrse without consent, 2 Cts., and knife sexual

intercourse witliout con.sent."

{¶ 2} The triaJ court sentenced Norris in a,judgment f led on Scptentber 10, 1993,

to an indeterminate prison tcrm of 15 to 25 years on each coun.t. As to eacl.i count, the

judgment provided that "a minimum term of i. d years shall be served as actual

incareeration," The.judg.mcttt also irnposed fines of $10,000 on each count and ordered

that tire sentenecs were to be eerved consecutively,

{¶ 3} Three nunc p±-o tunc.judgrnent entries modiryinc the sentencin.g judgment

followed-- dated January 4, 1994, October 13, 1995.. and July 9, 1998. The te2al efiect

of the nune pro tunc judgment entries and their validity has bccn th.e su.bject of unendintr

litigation by Norris. These judgment entries were described by the Fifth District Court of

Appeals in State v. Norris (Mar. 26, 2001), 5th Dist. ZVo_ 20O0CA00235 in the following

terins:

{$ 4} 1. "[A] Nunc Pro Tunc Judgtnent Entry ivas fi led on January 4, 1994. The

.ianuary 4, 1994, entry was issueci to order the Stark County Sheriff to ca] culate

appe]lant's ja.il time cradit- 7-Iowever, the trial court, in its January 4. 1994, JudgmerrC

Entry only sentcnced appellant with respect to the charge of kidriappi.ng."

5} 2, "A second Nunc Pro Tunc Judgment Entry to correct the oinissions

contained in the first Nunc Pro Ttmc Judgment Entry was 'f^tled by the trial cour'c on

October 13, 1995. The trial court, in such entry, sentenccd al7Pellan.t to ] 5-25 years

2.



imprisonment for each oi the ihree coutlts, to be se ved consecutively and impesed a

g i O,OOO.OD fine with respect to the kidna.pping charge and aS20,000.OD fsn; as to each of

the two counts of ;ap:•" ,id.

{¶ 6} 3. "[Tjhe trial court filed ai third Nunc Pro Tune .Indgillent Entry on Jui}: 9,

1998, clar.ifying that appellant was to pay an aggregate ofS30,D00.00 in f.n.es." Id.

{Tl 7} Tn his pct%tion, Norris claizns that he is entitled to immediate release from

incarec.ra.tion at the Toledo Correctional .Institutiori because he has served the rnaxirnum

scntcnce for kidnapping undcr Ohio law. I-ie claims that under the nunc pro tunc

judgment entty of J2iuar}r 4, 1994, his sentence was Iimited to a te.rm of imprison.ment

fo.r kidnanping alone. He fuI-tiie: argues that although the nu.nc pro tunc judgtnent entr;^

imposed a sentence of irnprisomnent for 15 to 25 years, the maximum tcrn of

ir n.prisonment for tlie offerise for which he was convicted is J 5 years and that be is

entitled to .immediate relcase from custody because he has been irnprisoned for more than

1S years.

S; "fhis is the third time pet:itio.ner has filed a petition for a writ of habeas

corpus in Ohio courts with respect to his impr..isonment for convictions of one count of

kidnapping and trvo counts of rape in 1993. 5ee Norris v. YT'llson, 5th I7ist. No. 04 CA

33, 2005-Oi3io-41594; Norris v. honteh (Apr. 1_9, 1999), Trumbull App. No. 98-T-0030.

The ;rounds on hich, petitioner claims he is entitled to imntediate re)ease from custody

in this petition are identical to those he asserted before the Fifth District Court of Appeals

in Arorris v. >7•'ilson:



{^, ?.Z} ".In this case, we find that appellant could have raised these issues on direct

appeal. As such, appe:llant is not entitled to relief.

{¶ 13} "Fui'ihcr, we note that ttlis is appellant's second petiCion for habeas corpus

filed in a state eoutc. SeeNorris v, Kontek (April !9, 1999), Trumbull App. No. 98-T-

0030, Resjudicata precludes appellant from rrling successive llabeas corpus petit.io.ns.

State ex i-el. Brantley v. Ghee (1997), 80 Ohio St3d 287, 288, 6851vr.E.2d 1241

{9i14} "Accordingly, appellant's assigninents of error are overruled.

{¶ 15} "The judgment oi the Richland County Court of Common Pleas is

affinned." Norris v_ Wilson at T 23-27

;$ 16} Petitioner has had his day in court. The judgment of the Fifth District

Court o1'fLppeals is a flna.l judginc;.t, binding upon pezitioner, and tmder the doctrine of

res judicata precludes further inpuiry by this court. Norris v. Wilson at T,!. 25. The petition

for a writ o;` habeas corpus is disrriissed at petitioner's costs.

Peter Nt. Handwor1tyP.J.

Mark L. Pieto±kowslci, ,

Arlene Sineer , .i..
CONCUR.

UDC,E

This d-aci.sion is subject to further editjng by the Supreine Court of
Ohin's Reportez ofDecisions. Yarties interested iri vietving the final reportcd

version are advised to visit the Ohio Suprerne Court's web site at:
http_//^uw ^.sconet.stafe.oh.us/rod/ne:w ^df^?sourec-6.

5.

WRI.T DENIED.
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IN THE COURT OF APPEALS OF OHIO
SI.1TH APPELLATE DISTRICT

LUCASCOUNTY

Robert Lee Norris

Petitioner

V.

Robert Welch, Warden

Respondent

Court of Appeals No. L-09a 12 t 2

IâEC'ISIC)N ,AATD JUDGMENT

Decided:
k^ s o 2009

We dismissed petitioncr's original action for a writ of lta.beas corptts on August 31,

2009. Petitioner subsequently fled a motion for relief from that judgment witli supporting

tnaterials, including a hearing transcrint. The transcript is of a hearing conducted, pursuant

to House Sill 180, for classification of petitioner as a sexual offender. The l:iearing was

conducted in the Starl< County Court of Co:nmon Pleas in the case entitled State v, Norris,

Stark County Court of Cominon Pleas case No. 1992CR2871(A).

Petitioner was convicted of two counts of rape and one count of k.idnapping in the

Stark County Court of Common Pleas after,jury trials in 1993. Norris v. Welch, 6th Dist.

`.ii-,P a f! ?0Q^



No. L-09-1212, 2009-0hio-4598, ^j I. He was sentenced for each of the threc offenses in

ajuclgment filed on September 10, 1993. Id. at ¶ 2. In his motion for relief from

judgment, appellant argues that the tizird of three subsequent nune pro tunc orders

modifying sentence, the nunc pro tunc judgment of July 9, 1998, is void. He claims it is

void because the nunc pro tunc entry "was never (1) signed by the presiding judge;

(2) bears no required 'time stam.p;' and (3) was never journalized **'`_" IIe argues that

this court's judgment dismissing his petition for habeas corpus relief is clearly erroneous

because it is based upon a void judgment, the July 9, 1998 nunc pro tunc order.

Petitioner argued to the Starl. County Court of Common Pleas in the classification

hearing that it laclced.jurisdiction over him due to procedura] errors in sentencing. State

v. Norris, 5th Dist. No. 2007CA00101, 2008-Ohio-4089, ¶ 34. On appeal, the Fifth

District Court o'fAppeals characterized petitioner's clairns in the classification hearing as

demonstrating "his desire to utilize the House Bill 180 hearing to once again cha.ilenge

his *** convictions and sentence." Id. at q 44. The court of appeals, quoting at length,

its 2007 decision in State v. Norris, 5th Dist. No. 2006CA00384, 2007-0hio-2467, held

that petitioner's claims concerning claimed procedural errors with respect to sentencing

were barred by res judicata. Id. at ¶ 65,

The argument advanced today was also rejected by the Tenth District Court of

Appeals in Norris v. Ohio Dept. ofRehab, & Corr., 10th Dist. No. 05AP-762, 2006-

Ohio-1750_ There, as herc, petitioner argued that he was "being wrongfully incarcerated.
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courts. We agree witli those courts that petitioner's claims as to invalidity of the July 9,

1998 nunc pro tunc order are barred by resjudicata. We, therefore, deny petitioner's

inotion for relief from judgment.

Peter M.Handwork. P.J.

Mark L.PictryIGows:i J.

Arlene SinQer. J.
CONCUR.
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NADER, J.

This matter is on appeal from the Trumbull County Court of Common Pleas.

Appellant, Robert Lee Norris, appeals from the decisions of the trial court denying his

motion for summary judgment and denying his petition for a writ of habeas corpus.

Appellant was indicted during the September 1992 term of the Stark County Grand

Jury and charged with the following: Count One, kidnapping, a violation of R.C.

2905.01 with a prior conviction specification; Count Two, rape, a violation of R.C.

2907.02 with a prior conviction specification; and Count Three, rape, a violation of

R.C. 2907.02, with a prior conviction specification. A jury found Norris guilty of

counts one and. two, on July 26, 1993. Norris was found guilty of counc three, on

September 3, 1993, in a separate jury trial. Appellant was initially senrenced as

follows:

"Count One: For an indeterminate term of incarceration
of fifteen (15) years to twenty-five (25) years, or until
otherwise pardoned, paroled or released according to law, with
a minimum actual incarceration of fifteen (15) vears and with
a $10,000 fine.

"Count Two: For an indeterminate term of incarceration
of fifteen (15) years to twenty-five (25) years, or until
otherwise pardoned, paroled or released according to law, with
a minimum actual incarceration of fifteen (15) years and with

a $10,000 fine.

"Count Three: For an indetemiinate term of incarceration
of fifteen (15) years to twenty-five (25) years, or until
otherwise pardoned, paroled or released according to law, with
a minimum actual incarceration of fifteen (15) years and with
a $10,000 fine."
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It was further ordered that the sentences be served consecutively. On January 4,

1994, the trial court entered a nunc pro tunc resentencing order that appeared to drop

counts two and three and sentenced appellant on the first count. Norris was sentenced""'"v ^ ,^,•^ f4+^
,2 •Ym:^^ h

ears to twentymmf ve years,_or until.;
_..^` .'. .. `4J

ith a tninimum actual

tncarceratio, n ,..o

sentence Norris for counts two and three

0 fine. Realizing that it failed to

he trial court entered a second nunc D ro

runc sentencing order,, oqOctober 18,1995. While the trial court did reinstate coun[s

two and three of appellant's original sentence; it increased the fine imposed, for each

count of rape, from $10,000 for each count to $20,000 for each count.

Appellant is now an inmate at the Trumbull Correctional Institution, a state

peni[entiary, located in Trumbull County, Ohio. Appellee, Chelleh Konteh, is [he

warden of that prison.' On December 5, 1997, appellant 61ed a pro se petition for a

writ of habeas corpus, pursuant to R.C. 2725.01 et seq. On January 9, 1998,

appellant filed a motion asking the trial court to grant his writ of habeas corpus on

summary judgment. Appellant alleged that the following grounds entitled him to

habeas corpus relief:

' Initially, appellant named Betty Mitchell as the appellee in this action.
Subsequently, however, Chelleh Konteh replaced Mitchell as the warden of the
Trumbull Correctional Institution. As a result, Konteh has been substituted as the party
to this appeal pursuant to App. R. 29(C)(1).
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"(1) the trial court violated his Sixth Amendment right to
a speedy trial by unreasonably delaying his sentence, resulting
in a substantial increase in his puaishment;

"(2) the trial court violated the double jeopardy clause of
the Fifth Amendment by improperly increasing his punishment
after execution and commencement of the initial punishment;
and,

"(3) the trial court violated his Fifth Amendment right to
due process by increasing his sentence sua sponte, without
strict compliance with Ohio Crim. R. 43, which requires that
a defendant must be present when one sentence is vacated and
a new sentence imposed."

Appellee responded by filing a motion to dismiss the petition. Tn judQment entries

filed January 26, 1998, the trial court dcnied appellant's petition for writ of habeas

corpus and, as a result thereof, denied appellant's motion for summary judgment as

being moot. The trial coun denied appellant's petition for failure to attach an affidavit.

which contained a description of his civil actions filed in the previous five vears. and

held that his "ntotiort is not a proper manner in which to test trial or senrencina error. °

The trial court also noted that appellant did not allege that he had served his sentence

and was being unlawfully held. Although the judgment entry denies appellant's petition

for a writ of habeas corpus, the trial court gives reasons which support appellee's

motion to dismiss. The variance in form does not affect the consistent result.

From this judgment, appellant filed a timely appeal with this court in «.hich he

asserts the following assignments of error:

"[1.] Whether the trial court abused its discret[ion] thereby
violating the due process rights of petitioner by failing to make
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a factual determination as to whether [the] petitioner did
actually have an "an adequate alternative" state remedy thereby
precluding habeas corpus relief."

"[2.] Whether the trial court erred by dismissing the pro
se application for writ of habeas corpus pursuant to: Ohio
Revised Code Section 2969.25(A), where [petitioner] had
substantially fulfilled the requirement of listing his previous
civil actions by listing those "civil actions" within the body of
the ["verified complaint"] and there after annexing ("in
chronological order"] each of those civil actions to the initiating
petition."

"[3.] Whether the trial court abused its discretion by
violating petitioner's due process rights by failing to grant
summary judgment where there was [*no genuine issue] to any
material fact, and where respondent raised, nor offered any
recognizable dispute to "any" of the material facts in issue."

"[4.] It is error for a°state coutt of last resort" to close its
door to the review and adjudication of a petition for writ of
habeas corpus where, "clearly identifiable" and prima facie
constitutional grounds' and question(s) are raised."Z

Appellant's first and fourth assignments of error raise the same issue and thus will be

discussed together. In appellant's first assignment of error, lte alleges that the trial

court should have made a determination that appellant was entitled to habeas corpus

relief because he had no adequate alternative remedy at law. In his fourth assienment

of error, appellant alleges that the trial court erred by denying his petition for a writ

of habeas corpus and failing to consider the constitutional issues raised therein. Norris

' These assignments of error are reproduced as they appear in appellant's brief.
We have not made any attempt to correct grammatical, punctuation, or typographical
mistakes.
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claims that he had no adequate remedy at law because he was unable to file a timely

direct appeal due to the trial court's denial of his request for appointment of counsel

and that the Stark County Court of Common Pleas had not ruled on his application for

postconviction relief. It is clear from this argument that appellant misunderstands State

es rel. Pirman v. Money (1994), 69 Ohio St. 3d 591, 635 N.E.2d 26. In Pirmmr, the

Supreme Court of Ohio made the following pronouncement about the viability of habeas

corpus relief when the petitioner does not attack die jurisdiction of the trial court. "We

have iniplicitly recognized that in certain extraordinary circumstances where there is

an unlawful restraint of a person's liberty, habeas corpus will lie notwithstanding the

fact that only nonjurisdictional issues are involved, but only wttere there is no adequate

legal remedy, e.g. appeal or postconviction relief." Id. at 593.

In the instant case, appellant does have an adequate remedy at law. "Appeal or

postconviction relief are remedies at law to review claimed sentencing errors." State

e.r rel. Massie v. Rogers (1997), 77 Ohio St. 3d 449m 674 N.E.2d 1383 (citing

Blackbairn v. Jago [1988], 39 Ohio St. 3d 139, 529 N.E.2d 929). That appellant failed

to raise the sentencing error on direct appeal does not mean that he now has a riaht to

habeas corpus relief. Adams v. Hwrapfireys (1986), 27 Ohio St. 3d 43, 500 N.E.2d

1373. In addition thereto, appellant has filed his petition for postconviction relief in

the Stark County Court of Common Pleas. Appellant has no right to demand habeas

corpus relief simply because his remedies at law are not successful. Furthermore,

"habeas corpus is genera(l} available only when the petitioner's maximum sentence has
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expired and he is being held unlawfully." Heddleston v. Mack (1998), 84 Ohio St.3d

213, 702 N.E.2d 1198. Appellant claims that his maximum sentence has expired based

upon the sentencing guidelines set forth in Am.Sub.S.B.No. 2; however, those

provisions only apply to crimes committed on or after July 1, 1996. Srare v. Rush

(1998), 83 Ohio St.3d 53, 697 N.E.2d 624. Appellant committed his offenses in 1991

before the effective date of Am.Sub.S.B.No. 2; therefore, any sentence set forth in

Am.Sub.S.B.No. 2 does not apply to appellant. Appellant was properly sentenced to

a maximum twenty-five years for kidnapping and this maximum sentence has not

expired. Because appellant has not provided valid support for his dem.and, the trial

court did not err by denying appellant's petition for a writ of habeas corpus.

Appetlant's first and fourth assignments of error have no merit.

In his second assignment of error, appellant alleges that the trial court erred by

denying his petition for a writ of habeas corpus for failing to comply with the

mandatory provisions of R.C. 2969.25(A). This statute provides that "at the time an

inmate commences a civil action or appeal against a goveriiinent entiry or employee.

the inmate shall file witli the court an affidavit that contains a description of each civil

action or appeal of a civil action the inmate has filedin the previous five years in anv

state or federal court." Appellant argues that he substantially complied with this

requirement by listing his previous civil actions in the body of the verified complaint.

It is not neeessary to address the merits of this areument because even if appellant had

coniplied with the requirements set forth in R.C. 2969.25(A), ttle trial court properly
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denied appellant's petition for the reasons discussed in the analysis of appellant's first

assignment of error.

In his third assignment of error, appellant alleges that the trial cotart abused its

discretion by failing to grant appellant's motion for summary judgment. The trial court

properly denied appellant's motion for summary judgment as moot, once it denied

appellant's petition for a writ of habeas corpus. Appellant's third assigrunent of error

has no merit.

For the foregoing reasons, appellant's assignments of error are without merit. The

judgment of the Trumbull County Court of Common Pleas is affirmed.

UDGE ROBERT A. NADER

FORD, P.J.,

O'NEILL, J.,

concur.
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Edwards, J.

{¶1} Petitioner-appellant Robert Lee Norris appeals from the March 26, 2004,

Judgment Entry of the Richland County Court of Common Pleas which overruled

appellant's petition for writ of habeas corpus. Respondent-appellee is the State of Ohio.

STATEMENT OF THE FACTS AND CASE

{¶7} On January 20, 2004, appellant filed the instant petition for habeas

corpus. In the writ, appellant essentially contended that he had served his maximum

sentence of 15 years for kidnapping and, therefore, was entitled to be released from

prison.

{q(3} This matter arises from an unusual set of circumstances.' On November

12, 1992, the Stark County Grand Jury indicted appellant on tvvo coa.:nts of rape in

violation of R.C. 2907.02, aggravated felonies of the first degree, and one count ot

kidnapping in violation of R.C. 2905.01, an aggravated felony of the second degree. All

of the counts in the indictment contained specifications that appellant had previously

been convicted of or pled guilty to one count of aggravated kidnapping, two counts of

sexual intercourse without consent, and one count of sexual intercourse without

consent, See R. C. 2941.142. Counts one and two of the indictment (kidnapping and

rape) concerned one victim and count three (rape) involved a different victim. At his

arraignment, appellant entered a plea of not guilty to the charges contained in the

indictment.

{1(4} Because there were different victims involved, counts one and two were

tried separately from count three. A jury trial on the charges contained in counts one

' This statement of facts will be limited to facts directly relevant to this court's disposition. We
note that appellant has filed many actions in various courts which are not included in this
statement of facts.
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and two, rape and kidnapping, commenced on July 20, 1993. On July 26, 1993, the jury

returned a verdict of guilty of both rape and kidnapping. A jury trial on the charge of

rape as contained in count three of the indictment commenced on August 31, 1993. On

September 3, 1993, the jury returned with a guilty verdict. Subsequently, following a

hearing held on September 9, 1993, the trial court found appellant guilty of all the

specifications.

{j(5} Thereafter, as memorialized in a Journal Entry filed on September 10,

1993, the trial court sentenced appellant to an indeterminate term of incarceration of

fifteen (15) to twenty-five (25) years on each of the three counts. The trial court further

ordered that the minimum term of fifteen years "be served as actual incarceration." The

three sentences were to be served consecutive!y to each other. A.prn,e!iant was ordered

to pay a fine of $10,000.00 with respect to each of the three counts. Thus, appeilant

was sentenced 'to an aggregate prison sentence of 45-75 years and fined $30,000.00:

{^16} Thereafter, a Nunc Pro Tunc Judgment Entry was filed on January 4,

1994. The January 4, 1994, Entry was issued to orde; the Stark County Sheriff to

calculate appellant's jail time credit. However, the trial court, in its January 4, 1994,

Judgment Entryonly sentenced appellantwith respect to the charge of kidnapping.

{117} Appellant filed a timely appeal of his conviction and sentence with this

Court. Pursuant to an Opinion filed on February 21, 1995, Stark App. Case No. CA-

9436, the judgment of the trial court was affirrned,

f113} Thereafter, on or about July 17, 1995, appellant filed a habeas petition

pursuant to 28 U.S.C. Section 2254 seeking to overturn his state court rape and

kidnapping convictions. The United States District Court for the Northern District of
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Ohio denied appellant's petition. Subsequently, appellant filed an appeal with the

United States Court of Appeals, Sixth Circuit.

{19} In the meantime, a second Nunc Pro Tunc Judgment Entry to correct the

omissions contained in the first Nunc Pro Tunc Judgment Entry was filed by the trial

court on October 13, 1995. In that Entry, the trial court sentenced appellant to 15-25

years of imprisonment for each of the three counts; to be served consecutively, and

imposed a $10,000.00 fine with respect to the kidnapping charge and a $20,000.00 fine

as to each of the tv3o counts of rape.

{510} On January 3, 1997, appellant filed a writ of mandamus seeking to

compel the trial court judge to vacate the second nunc pro tunc sentencing entry, dated

October 13, 1995, and discharge appellant from custody.2 On January 14, 1397, this

cour-t denied appellant's writ based upon a finding that appellant had an adequate

remedy at law, i.e. direct aopeal. Appellant appealed to the Ohio Supreme Court. The

Ohio Supreme Court affirmed this court's decision finding, first, that habeas corpus,

rather than mandamus, was the proper action since appellant sought immediate release

from prison and, second, appellant had adequate legal remedies by an appeal or

petition for post-conviction relief to challenge any sentencing error. Norris v. Boggins,

80 Ohio St.3d 296, 297, 1997-Ohio-115, 685 N.E.2d 1250.

(¶11} On December 5, 1997, while appellant was an inmate at the Trumbull

Correctional Institution, appellant filed a petition for writ of habeas corpus, pursuant to

R.C. 2725,01 et seq.3 By judgment entry filed January 26, 1998, the trial court denied

appellant's petition for writ of habeas corpus.

2 Norris v. Boggins (Jan.14, 1997), Stark App. No. 1997CA00004.
3 Appellant alleged that the following grounds entitled him to habeas corpus relief:
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{$12} Appellant filed a timely appeal with the Eleventh District Court of Appeals.

The Eleventh District Court of Appeals affirmed the trial court's decision. See Norris v.

Konteh (April 19, 1999), Trumbull App. No. 98-T-0030.

{^13} Pursuant to an Opinion filed on May 26, 1998, the United States Court of

Appeals, Sixth Circuit, affirmed the judgment of the United States District Court denying

appellant's petition for a writ of habeas corpus. The court noted that it understood

appellant's frustration with the disorderly and confusing method by which appellant was

sentenced in the state trial court. However, the court also noted that the August Nunc

Pro Tunc was most likely made to eradicate any suggestion by the December, 1993,

Nunc Pro Tunc Judgment that appellants' sentences for the two rapes had beeri

dropped. The court fuIrther noted that Ohio courts mav amend a iournai entry nunc pro

tunc to correct any errors so that the final sentencing entry accurately reflects the

penalty imposed at the sentencing hearina. Norris v. Schotten (1998), 146 F.3d 314,

333. However, in its May 26, 1998, Opinion, the cour, indicated that it "agree[d] with

appel(ant that the sudden increase in fines from $30,000 in September of 1993 to

$50,000 by August of 1995 needs to be explained since a 'nunc pro tunc order cannot

be used to supply omitted action, or to indicate what the court might or should have

decided, or what the trial court intended to decide." See Norris v. Schotlen (1998), 146

°(1) the trial court violated his Sixth Amendment right to a speedy trial by unreasonably delaying
his sentence, resulting in a substantial increase in his punishment.
"(2) the trial court violated the double jeopardy clause of the Fifth Amendment by improperly
increasing his punishment after execution and commencement of the initial punishment; and,
"(3) the trial court violated his Fifth Amendment right to due process by increasing his sentence
sua sponte, without strict compliance with Ohio Crim. R. 43, which requires that a defendant
must be present when one sentence is vacated and a new sentence imposed."
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F.3d 314, 333.4 For that reason, the trial court filed a third Nunc Pro Tunc Judgment

Entry on July 9, 1998, clarifying that appellant was to pay an aggregate of $30,000.00 in

fines.

{¶14} The petition for a writ of habeas corpus at issue in this case concerns the

issuance of the second and third nunc pro tunc entries by the trial court. In the petition,

appellant contends that the State should be bound by the first nunc pro tunc Judgnient

Entry by the trial court which convicted appellant of kidnapping only. Appellar^t

contends that he has served the maximum sentence allowable by !aw for such a

conviction.

{915} By Judgment Entry filed on March 26, 2004, the trial court overruled

appellant's petiticn for habeas corpus. The trial courk conciuded that appellant was not

entitled to immediate release. The triaf court rioted that appellant was sentenced tc

serve 15 - 25 years on each of three counts, for an aggregate term of 45 - 75 years

and had not yet served the maximum sentence on even one single term of conviction.

Further, the trial court found that appellant's petition was based upon an alleged

sentencing error and habeas corpus is not available to attack sentencing errors.

{9161 It is from the March 26, 2004, Judgment Entry that appellant appeals,

raising the following assignments of error:

{9[I71 "(. WHETHER AN UNAPPEALED , NON-VA.CATED. AND ! iN_

REVERSED FEDERAL JUDGMENT, AND IN DETERMINING THE 'TRUE CAUSE OF

DETENTION,' 28 U.S.C. [SEC.] 2254 OF THE HABEAS CORPUS APPLICANT ON

THE BASIS OF ACTIONS CERTIFIED ON AN 'APPEARANCE DOCKET SUBMITTED

" Although not raised by appellant on his direct appeal in the federal court, the issue of the nunc
pro tunc entries was raised by appellant in 2 pro-se supplementat brief.
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WITH RESPONDENT'S RETURN OF WRIT,' IS RES JUDICATA AS DEFINED IN:

FEDERATED DEPARTMENT STORES, INC. V. MOITIE, 452 U.S. 394; CLEGG V.

UNITED STATES C.C.A. UTAH112 F.2D 886; AND, FEDERAL DEPOSIT INS. CO. V.

WILLOUGHBY, 482 N.E.2D 1267, 19 OHIO APP.3D 51. (Emphasis Original)

{$18} "II. WHETHER A STATE COMMON PLEAS COURT MAY PROPERLY

RELY UPON SUCH UNAPPEALED FEDERAL JUDGMENT IN FORMING ITS

CONCLUSION AS TO THE 'FACT AND DURATION OF CONFINEMEN-f' IN A

HABEAS CORPUS PROCEEDING FILED PURSUANT TO O.R.C. [SEC. ] 2725.01,'

HOWEVER, AND IN SO DOING, REACH A CONCLUSION THAT IS FACIALLY

INCONSISTENT WITH AND PATENTLY CONTRARY TO THE ULTIMATE FINDING

AND CONCLUSION OF THE FEDEP.AL JUDGMENT UPON WHICH I T RELIES.

{N, 19} "lII. WHETHER A COURT OF RECORD SPEAKS ONLY THROUGH ITS

JOURNAL, AND WHERE AS HERE, A STATE TRIAL COURT SEEKS TO GIVE

FORCE AND EFFECT TO A JUDGMENT ENTRY NOT SPREAD ACROSS THE FACE

OF A°CERTIFIED AND UN-CONTESTED APPEARANCE DOCKET WHICH WAS

MADE PART OF THE RECORD, WHETHER SUCH USAGE AND RELIANCE IS

CONTRARY TO LAW AND OFFENDS BOTH THE DUE PROCESS AND

FUNDAMENTAL FAIRNESS CLAUSES OF THE FEDERAL CONSTITUTION'S

FOURTEENTH AMENDMENT.

{¶20} "IV. WHETHER O.R.C. [SEC.] 5145.01 IS SELF-EXECUTING, AND

WHETHER, AS IN THE INSTANT CASE, WHERE THE EVIDENCE IRREFUTABLY

SHOWS THAT APPELLANT WAS SENTENCED TO 'AN UNDULY LENGTHY PERIOD

OF TIME ON THE FIRST COUNT, 'KIDNAPPiNG,' -[°AN AGGRAVATED FELONY OF



Richland County App. Case No. 04 CA 33 8

THE SECOND DEGREE],' AND ALL ADDITIONAL COUNTS OF THE INDICTMENT

HAD BEEN DISMISSED, WILL HABEAS CORPUS LIE TO COMPEL APPELLANT'S

IMMEDIATE RELEASE FROM CUSTODY OF RESPONDENT-APPELLEE WHERE

APPELLANT HAS FULLY AND COMPLETELY DISCHARGED THE MAXIMUM

AUTHORIZED PENALTY FOR'KIDNAPP{NG' ('AS CHARGED IN THE INDICTMENT')

UNDER O.R.C. [SEC.] 2929.11. ( Emphasis Original)

{¶31} "V. WHETHER THE TRIAL COURT'S ERRONEOUS CONSTRUCTION

OF THE FEDERAL HOLDING IN `NORRIS-1221 IMPLICATES THE ANTITERRORISM

AND EFFECTIVE DEATH PENALTY ACT'S ('AEDPA') 'GATE-KEEPING FUNCTION'

AND THUS CONSTITUTES A CONTINUATION OF THE DIRECT APPEAL AS

CONTEMPLATED UNDER 28 U.S.C. iSEC.j 2254; 28 U.S.C. {SEC.] 2244(B)(2;;

CARLSON V. PITCHER, 137 F.3D 416 (6'I CIR.); AND NORRIS V. SCHOTTEN, 146

F.3D 314, AT: 333 (6TH CIR. 1998)." (Emphasis Original).

{922} Essentially, in the five assignments of error presented, appellant contends

that he is entitled to immediate release from prison because he has served the

maximum seritence for his sole conviction for kidnapping, count I of the indictment. In

order to reach this conclusion, appellant argues that the maximum sentence to which

appellant could be sentenced was 15 years, not 15-25 years and that this court must

enforce only the first nunc pro tunc }udament entry issued by v the trial cou^r!. ln ±he fi;.t

nunc pro tunc judgment entry, the trial court indicated that count I I and count III of the

indictment for rapes had been dismissed. We disagree.

{Sf23} Generally, the remedy of habeas corpus lies only where the jurisdiction of

the court is attacked. Although appellant attempts to frame the issue in terms of
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jurisdiction, in actuality, appellant's claims concern alleged sentencing errors.

Sentencing errors are not jurisdictional and are not cognizable in habeas corpus. State

ex re. Massie v. Rogers (1997), 77 Ohio St.3d 449, 450, 1997-Ohio-258, 674 N.E.2d

1383. Further, to grant a claim for habeas corpus, a petitioner must have no adequate

remedy at law. Id. When a sentencing error is raised, the proper avenue for relief is

through direct appeal or postconviction relief. Majoros v. Coliins (1992), 64 Ohio St.3d

442, 443, 596 N.E.2d 1038; Norris v, Boggins, 80 Ohio St.3d 296, 297; 1997-Ohio-115,

685 N.E.2d 1250.

{1124) In this case, we find that appellant could have raised these issues on

direct appeal. As such, appellant is not entitled to relief.

eilanYs second petition for habeas corpusFurther, we note that this is opp`

filed in a state court. See Norris v. Konteh (April 19, 1999), Trumbull App. No. 98-T-

0030. Res judicata precludes appellant from filing successive habeas corpus petitions.

State ex rel. Brantley v. Ghee (1 °97), 80 Ohio St.3d 287, 288, 685 N.E.2d 1243.
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{¶26j Accordingly, appellant's assignments of error are overruled.

{$27} The judgment of the Richland County Court of Common Pleas is affirmed.

By: Edwards, J.

Gwin, P.J. and

Wise, J. concur

0623
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APPEAL from the Ohio Court of Claims.

McGRATH, J.

{SlI} Plaintiff-appellant, Robert Lee Norris ("appellant"), appeals from the

judgnient of the Ohio Court of Claims granting summary judgment to defendants-

appellees, the State of Ohio Department of Rehabilitation and Correction ("ODRC") and

the Ohio Adult Parole Authority ("APA"), collectively appellants.

{112} Appellant is currently incarcerated at the Richland Correctional Institute,

and has filed this suit alleging that he is being wrongfully incarcerated. Appeliant alleges

that he is being incarcerated pursuant to an invalid entry, claiming that the entry was
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never joumalized. The events leading up to the filing of appellant's complaint are as

follows. Appellant was incarcerated in September 1993 after a jury found appellant guilty

of one count of kidnapping and two counts of rape. Appellant was sentenced to a

consecutive indeterminate term of 15-25 years on each count and fined $10,000 on each

count. Following the trial court's filing of the original sentencing entry on September 10,

1993, the trial court filed two nunc pro tunc entries, one in January 1994, and one in

October 1995, Appellant filed complaints conceming these entries in numerous courts,

none of which have found any merit to appellant's arguments. One such complaint was

filed in the United States District Court for the Northern District of Ohio, which denied

appellant's request for a writ of habeas corpus. In affirming the district court's denial of

the writ, the Sixth Circuit Court of Appeals summarized the procedural history of

appellant's sentencing as follows:

[Norris'] last argument relates to the confusing series of nunc
pro tunc sentencing entries made by the state trial court. At
his sentencing hearing, the trial court imposed on appellant a
term of imprisonment of 15-25 years (with 15 actual years) on
each of the three counts, to be served consecutively, and a
$10,000 maximum fine on each of the three counts. Stark
County Tr. Vol. 14 for 9/9/93 at 70. This sentence was
reflected in two judgment entries made on September 10,
1993. J.A. at 157, 160 (Ex. B-1) (Found Guilty By Jury and
Sentence Imposed Sept. 10, 1993). In other words, as of
September 1993, appellant was facing a total of 45-75 years
of imprisonment and $30,000 in fines. For whatever reason,
the state court made anotherjudgment entry as of December
27, 1993 with respect to his convictions on Counts One, Two,
and Three but this time sentencing appellant only for the
kidnapping. J.A. at 162 (Ex. B-2) (J. Entry Nunc Pro Tunc as
of Dec. 27, 1993). In October of 1995 several months after
appellant filed his habeas petition with the federal courts, the
state court entered another judgment sentencing appellant as
of August 30, 1995 to 15-25 years imprisonment for each of
the three counts to be served consecutively, imposing a
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$10,0D0 fine for kidnapping, and imposing a $20,000 fine for
each of the counts of rape. J.A. at 169 (Ex. B-3) (J. Entry
Nunc Pro Tunc as of Aug. 30, 1995).

Norris v. Schotten (C.A.6, 1998), 146 F.3d 314, 333.

{T13}

Id.

The court went on to hold:

We understand appeliant's frustration with the disorderly and
confusing method by which he was sentenced in state court.
However, we agree with the district court that the August nunc
pro tunc entry was most likely made in order to eradicate any
suggestion by the December 1993 nunc pro tunc judgment
entry that appellant's sentences for the two rapes had been
dropped. The reason for the December 1993 nunc pro tunc
judgment entry is unclear; what is clear is that that entry as it
now stands was made in error. Ohio courts may amend a
joumal entry nunc pro tunc in order to correct any errors so
that the final sentencing entry accurately reflects the penalty
imposed at the sentencing hearing. See State v. Greulich, 61
Ohio App.3d 22, 572 N.E.2d 132, 134 (Ohio 1988). We^
emphasize that appellant cannot expect to benefit from such
clerical errors, especially when there is no valid reason why
appellant should think that tvdo rape convictions would carry
no sentence.

{94) Because of a discrepancy in the last entry regarding the amount of fines

appellant was sentenced to pay, in July 1998, the Stark County Court of Common Pleas

filed a third nunc pro tunc entry "clarifying that [appellant] was to pay an aggregate of

$30,000 in fines." State v. Norris (Mar. 26, 2001), Stark App. No. 2000CA00235.

Appellant filed the instant complaint in the Ohio Court of Claims alleging a claim for

wrongful imprisonment, and seeking monetary damages and release from confinement.

Appellees filed a motion for summary judgment arguing that appellant was properly

incarcerated pursuant to a valid entry. The Court of Claims agreed and granted judgment

in favor of appellees. It is from this judgment that appellant appeals.
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On appeal, appellant raises the following two assignments of error:

ASSIGNMENT OF ERROR NO. 1

WHETHER THE TRIAL COURT ABUSED ITS DISCRETION
BY GRANTING DEFENDANT`S MOTION FOR SUMMARY
JUDGMENT, IN A STAYED CASE AND THROUGH
PROCEDURES WHICH WERE/ARE CONTRARY TO LAW
AND THE VERY ANTITHESIS TO DUE PROCESS OF LAW.

ASSIGNMENT OF ERROR NO. 2

WHETHER, AND IN LIGHT OF THE EVIDENCE,
DEFENDANT(S) WERE ENTITLED TO JUDGMENT AS A
MATTER OF LAW, AND WHETHER *DEFENDANTS WERE
PROHIBITED [BY THE DOCTRINE OF RES JUDICATA]
FROM FORWARDING SUCH AFFIRMATIVE DEFENSE
WHERE THEIR FORMER PLEADING' AND THE FORMEP.
JUDGMENT OF THE COURT SPECIFICALLY AVERRED
AND IDENTIFIED THE EXISTENCE OF A GENUINE ISSUE
OF MATERIAL FACT.

Civ.R. 56(C) states that summary judgment shall be rendered forthwith if

"the pleadings, depositions, answers to interrogatories, written admissions, afFidavits,

transcripts of evidence, and wdtfen stipulations of fact, if any, timely filed in the action,

show that there is no genuine issue as to any material fact and that the moving party is

entitled to judgnient as a matter of law." Summary judgment is a procedural device to

terminate litigation, so it must be awarded cautiously with any doubts resolved in favor of

the non-moving party. Murphy v. Reynoldsburg (1992), 65 Ohio St.3d 356, 358-359.

(¶7} Accordingly, summary judgment is appropriate only where: (1) no genuine

issue of material fact remains to be litigated; (2) the moving party is entitled to judgment

as a matter of law; and (3) viewing the evidence most strongly in favor of the non-moving

party, reasonable minds can come to but one conclusion and that conclusion is adverse

to the non-moving party. Tok/es & Son, Inc. v. Midwestern Jndemn. Co. (1992), 65 Ohio
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St.3d 621, 629, citing Harless v. Willis Day Warehousing Co. (1978), 54 Ohio St.2d 64,

65-66.

{¶^} The party seeking summary judgment initially bears the burden of informing

the trial court of the basis for the motion and identifying portions of the record

demonstrating an absence of genuine issues of material fact as to the essential elements

of the non-moving party's claims. Dresher v. 8urt (1996), 75 Ohio St.3d 280, 293. The

moving party may not fulfill its initial burden simply by making a conclusory assertion that

the non-moving party has no evidence to prove its case. Id. Rather, the moving party

must support its motion by pointing to some evidence of the type set forth in Civ.R. 56(C),

which affirmatively demonstrates that the non-moving party has no evidence to support

the non-moving party's claims. Id. If the moving party fails to satisfy its initial burden, the

motion for summary judgment must be denied. Id. However, once the moving party

satisfies its initial burden, the non-moving party bears the burden of offering specific facts

showing that there is a genuine issue for trial. Id. The non-moving party may not rest upon

the mere allegations and denials in the pleadings, but, instead, must point to or submit

some evidentiary material ttiat demonstrates a genuine dispute over a material fact.

Civ.R. 56(E); Henkle v. Henkle (1991), 75 Ohio App.3d 732, 735.

{19j Appellate review of summary judgments is de novo. Koos v. Cenf. Ohio

Cellular, Inc. (1994), 94 Ohio App.3d 579, 588; Midwest Specialties, Inc. v. Firestone Tire

& Rubber Co. (1988), 42 Ohio App.3d 6, 8. We stand in the shoes of the trial court and

conduct an independent review of the record. As such, we must affirm the trial court's

judgment if any of the grounds raised by the movant at the trial court are found to support
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it, even if the trial court failed to consider those grounds. See Dresher, supra; Coventry

Twp. v. Ecker (1995), 101 Ohio App.3d 38, 41-42.

(¶!o} Because our decision regarding appellant's second assignment of error is

dispositive in this matter, we will address it first. We find that the allegations contained in

appellant's complaint are barred by the doctrine of res judicata. The claim-preclusion

effect of res judicata provides that "[a] final judgment or decree rendered upon the merits,

without fraud or collusion, by a court of competent jurisdiction "`' is a complete bar to

any subsequent action on the same claim or cause of action between the parties or those

in privity with them." Grava v. Parkman Twp. (1995), 73 Ohio St.3d 379, 381, quoting

Norwood v McDonald (1943), 142 Ohio St. 299, paragraph one of the syllabus.

* ' *In order for res judicata to bar a subsequent action, the
claims asserted therein need not be identical to the claims
asserted in the prior action, Rather, "[a] valid, final judgment
rendered upon the merits bars all subsequent actions based
upon any claim arising out of the transaction or occurrence
that was the subject matter of the previous action." Grava at
syllabus. The fact that a number of different legal theories
may cast liability on an actor arising out of a given episode
does not create multiple transactions or claims. Id. at 382,
citing Comment c to 1 Restatement of the Law 2d, Judgments
(1982), Section 24(1), at 200.

EMC Mortgage Co. v. Jenkins (2004), 164 Ohio App.3d 240, 252.

{¶11} A review of the record in this case reveals that appellant has made the

same arguments relating to the original arid nunc pro tunc entries in numerous courts in

both the federal and state systems. See Norris v. Konteh (Apr. 19, 1999), 11`h Dist. No.

98-T-0030 (affirming the trial court's denial of a writ of habeas corpus based upon

sentencing entdes); Norns v. Schotten, supra (affirming the federal district court's denial

of habeas corpus relief). It has been repeatedly held that the nunc pro tunc entries filed in
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this matter were to correct pnor defects in the entries and in no way affect appellant's

fundamental rights. See also, State v. Norris (Mar, 26, 2001), 5'h App. No.

2000CA00235.

{112) Not only has this issue been addressed specifically with regard to appellant,

it is well settled that the use of nunc pro tunc entries is an accepted practice in the state of

Ohio.

The common law rule giving courts the power to enter nunc
pro tunc orders has been codified by Civ.R. 60(A). McGowan
v. Gifes, 2000 Ohio App. LEXIS 1006 (Mar. 16, 2000),
Cuyahoga App. No. 76332, unreported.

A nunc pro tunc order may be issued by a trial court, as an
exercise of its inherent power, to make its record speak the
truth. It is used to record that which the trial court did, bitt
which has not been recorded. It is an order issued now, which
has the same legal force and effect as if it had been issued at
an earlier time, when it ought to have been issued. Thus, the
office of a nunc pro tunc order is limited to memorializing
what the trial court actually did at an earlier point in time. It
can be used to supply information which existed but was not
recorded, to correct mathematical calculations, and to correct
typographical or clerical errors. * `"

A nunc pro tunc order cannot be used to supply omitted
action, or to indicate what the court might or should have
decided, or what the trial court intended to decide. "'' Its
proper use is limited to what the trial court actually did decide.
[State v. Greulich (1988), 61 Ohio App. 3d 22, 24-25,
(Citations omitted).]

State v. Furiong (Feb. 6, 2001), Franklin App. No. OOAP-637.

f113} Thus, not only do we reach the same conclusion as the previous court that

have addressed this issue, that the alleged clerical errors in the trial court's sentencing

entries, including those corrected by the 1998 nunc pro tunc entry, do not affect the
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validity of appellant's convictions and sentence, but the claims brought by appellant

relating to this issue are cleariy barred under the doctrine of res judicata.

{11t4} For the foregoing reasons, appellants second assignment of error is

overruled, appellant's first assignment is rendered moot, and the judgment of the Ohio

Court of Claims is hereby affirmed.

Judgment affirmed.

PETREE and BROWN, JJ., concur.
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This policy is issued in compliance with Ohio Revised Code 5120.01 which delegates to the Director of
the Department of Rehabilitation and Correction the authority to manage and direct the total operations
of the Department and to establish such rules and regulations as the Director prescribes.

II. PURPOSE

The purpose of'this policy is to establish standard procedures lhat regulate adrnissions to the reception

centers of the Department of Rehabilitation and Correction.

III. APPLICABILITY

This policy applies to all employees of the Deparlment of Rehabilitation and Correction, specilically to
the staff of the reception centers and offenders housed in the reception phase of their incareeration. The
policy also applies to law enforcement agencies conveying prisoners to a reception center and to staff of
the Adult Parole Authority returning parole violators to a r•eception center.

IV. DEFINITIONS

Classification - The process of assessing the needs and requircnients of an offenderin order that he/she
is assigned to appropriate custody levels and work and progratn assignments within the limits of

available resources.

Departmental Offender 'Prackina System (DOTS PortaI _A relational database system that manages
inmate, parole, probation, victim, and community otTender database applications nsed in the Departmett

of Rehabilitation and Correction.

Initial Processing - Initial processing and orientation activitics that are completed upon an offender's

arrival at the reception centcr.

New Offender - Any offender entering the reception center for initial processing from the committing
county or any offender transferred to the reception certter institutions f'rom a parent institution (intra-

system transfer).

Offender Pholo Identification System - An intcgrated portrail capturing system wittl the capacity of
stor-ing, retrieving, transmitting, and produeing oftender images in a variety ol' forinats through the
Department of Rehabilitation and Correction communication nctwork.
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Reception Center - The Correctional Reccption Center and the Lorain Correctional Institution for male
offenders and the Ohio Reformatory for Wonien for female offenders. These institutions have been
designated by the Director to serve as centers for the reception, processing and dassif ication of offenders
legally sentenced to the Department.

Reception ProcessinP - Processing activities that occur within the first seventy-two (72) hours of
inearceration after a court commitment in which all admission procedures are completed.

Temporary Reception Housing -'fhe initial housing assignmcnt of an offcnder during the first seventy-
two (72) hours of his/her incarceration.

V. POLICY

It is the policy of the Departrnent of Rehabilitation and Correction to provide a standardized admissions
procedure to foster consistency in proccssing all new commitrnents at the reception centers.

VI. PROCEDURES

A. The adniission procedures program is designed to include the following activities.

I.Reduce the anxiety level for newly coniniitted offenders;
2. Ensure that all offenders are properly identified:
3. Ensure that court papers are complete and accurate:
4. Record properly authorized offender property and remove unauthorized property, completing

the Reception Intake Property Record- Rcceipt and Disposition (DRC2258):
5. Complete medical, dental and mental health screenings;
6. Record basic personal data;
7. Explain basic rules and regulations;
8. Assign an institutional number;
9. Assign housing (per DRC policy 52-RCP-07 Receptiort Center Housing Assignmcnts); and
10- lssue appropriate clothing and personal toiletry items as directed by DRC policy 61-PRP-02

Offender Clothing Issue.

The above admission procedures shall be completed within three days of an offender's arrival,
including weekends and holidays, at all receptions centers.

B. An•ival of Offender

1. 'T'he transporting ofiicer must have a certified Judgment Entry legally committing the
offender to the Department. In cases of parole violators, the institution inust have a
recommitment order I'rom an appropriate Adult Parole Author-ity Official. A completed
Sanetion Order must accornpany return Post Release Control violators.

2. When the offender is being transferred frorn another facility, the escorting offieer will deliver
the offender's institutional files. The escorting officer should also eommrmicate to reception
center receiving and discharge staff any known significant information (special management
status, disciplinary status, suicide wateh, medical concerns, etc.) that pertains to the offender
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being received at the reception center. Prior to the offender's departure, the escorting officer
will be provided with a receipt for the files and a receipt for the transfer of the offender.

3. The Records Officer in charge shall complete the fullowing actions prior to the departure of
the transporting officer.

a. Review the commitment papers to ensure that they are certified, valid and accurate. If
inaccuracies exist, the offender shall not be accepted, and the comrnitting court shall be
contacted immediately.

b. Sign any detainer and return a copy to the transporting officer. The original is retained
forthe Records Office.

c. Complete the physical identitication of'the offender. 'hltis will usually be accomplished
by asking questions related to confidential inlirrmation contained in the accompanying
records and comparing photographs, fingerprints, and other identifying characteristics.

d. Sign transfer receipts for the escorting officer.
e. Assign a number to the offender utilizing DRC form 2469. This form will be forwarded

with the offender throughout the reception process.

C. Records Officer Processing Duties

The following procedures shall be followed by the Rceords Office to process all new
admissions, This information stiall he compiled by the records clerk and shall include, but
not be limited to:

I. Information from court documents

2. Information froni offi;nders:

a).
b).
c).
d).
e).
f).

g)•
h).

alias(es)
nickname(s)
race/ethnic origin
nationality
date of birth
age
length ol'time in jurisdiction
marital status

3. Prior criminal history

4. Place a copy of the commitment papers in the Record Office file. A complete set of
admission forms will be taken to the recot•ds section itnmediately fbr inclusion in the file.

5, lZecord the admission, entering the offender's namc and assigned number in the Record

Office file and DOTS Portal (RECEP I Screen).

6, E'nter into DOTS Portal all required inforrnation and prepare a Record Office file, to be
maintained in the Record Office. The Record Oftice file shall include the offender-'s name,
assigned number, date of birth, committing jurisdiction, type of admission, date of arrival,
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ethnicity, crime, and scntencewith notations tbr date of release or parole hearing, judge and
prosecutor's naine and any detainer/notifier information and jail time previously served, in
compliance with Department Policy 07-ORD-03, Record Office file.

7. The Record Office will enter in all required inforrnation into the Reentry screens via the
DOTS Portal system.

8- Prepare a Display Shcet, indieating dates of parole eligibility and tentative release date.

9. Record the receipt of a social security card, state of Ohio identification card, birth certificate,
driver's license and/or other identification documents in the DOTS Portal systein. This
documentation shall be maintained in the Record Oliicc file and'oe retcaned to the offender

upon release.

D. Search Procedures

I. All ot'fenders entering or Ieaving the institution shall be strip-searched.

2. Clothing worn into the institution shall be carefully inspected for contraband.

a. Trousers should be given particular attention, including areas around seams or cuffs at
bottom of trouser legs, waistbands, small (watch) pockets, seams along side of trouser

legs, zipper area and all regular pockets.
b. Shirts should be carefully and thoroughly checked along seams, down the front, across

shoulders, collars and pockets.
c. Shoes and socks are to removed and searched. Shoes are to be visually checked inside,

heels and soles are to be checked.
d. Coats and jackets are to be inspected as outlinecf in "b" above. A thorough search of the

offender's person should be conducted.

3. Property shall be carefully and thoroughiy searched. All items shall be removed from
containers in which they are carried and each item esamined to ensure that it does not
conceal contraband or other unauthorized items. Care must be taken to neither damage nor
destroy personal property. It' this should happen, a report shall be coinpleted by the staff
involved and turned into the Shift Supervisor, along with the damaged or destroyed property.

4. Unauthorized items shall be properly marked with the naine of the offender and returned to
the address of the offender's choice, at the ot'fender's expense. Major Contraband items
(weapons, alcohol, etc.) will be properly inarked and processed consistent with applicable
DRC policy requirements and/or Administrative Rule 5120-9-55.

5. Medications shall be properly marked with the offender's nanie and transported to reception
medical services for evaluation. Disallowed niedications shall be properly destroycd. When
medical devices are inspected for contraband by security, every el'fort should be made not to
separate the offender from his/her medical device. If security has a concern regarding the
rnedieal device the offender and device shall be sent to medical for evaluation. If security
staff believes that the medical clevice should not hc permitted in general population, an
Advanced Level Provider (ALP) must deterinine if the rneJical device is medically necessaiy
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prior to it being taken away. If the AL]' determines the medical device should not be
allowed, it shall be disposed of as minor contraband consistent with applicable DRC policy
requirements and/or Administrative Rule 5120-9-55 or sent home at offender's expense. In
addition, the ALP must discontinue the ordcr if it is deemed unnecessary.

6. Social security cards, state of Ohio identification cards, birth certifieates, driver's licenses'
and/or other identification documents shall be delivered to the Records Office.

F. Allowable Personal Property Items and Possession Limits

1. Allowable itetns for offenders to possess shall be itemized on the Reception lntake Property
Record and Disposition fortn (DRC2258). Offonders inay possess the following items of

personal property, not to exceed the quantities listed:

a. Legal documents and papers (reasonable ainount)
h. Family pictures (not to exceed 10) (no albums or Polaroid's)
c. Prescription glasses (two pair of glasses or one pair of glasses and/or contact lens and

case).
d. Dentures/Denture Cream - (1 each)
e. Address book or list of addresses of relatives, friends, and other correspondents - (I)
f. Weddingband,nostonesorgems($100valuelimit)-(1)
g. Watch (date and time only) ($75 value limit) (1)
h. Embossed envelopes (limit25)
i. Pens (See through pens, no pull-apart, no felt tips)-(5)
j. Writing paper (reasonable amount)
k. Religious material (i.e. Bible),_other religious items, as permitted by Department

Policy, 72-REG-Ol, Religious 5ervices and approved by the chaplain. Possession
limits of permitted religious materials will be limited to:

1. Religiousheadgear-(1)
2. Dashiki-(1)
3. Prayer robe - (1)
4. Prayer rug - (1)
5. Chain with religious medallion-(1)
6. Religiousbeads-(1)

1. Tennis shoes (no air pockets - predominatefy black or white) ($75 value limit):-(I)
M. Dress shocs (black or dark brown only, I" heel, no platforms, no suedc or patent

leather, no steel/nietal shank) ($75 value limit) - (I)
n. T-shirts (clean or new, solid color only, blue/green/white, may be long sleeved)-(6)
o. Undershirts(maleoniy-white/blue/green)-(7)
p, tJnder shorts (male only - white/blue/green -- (7)
q. Socks (clean or new, white, black, brown or green) - (7)
r. Comb or pick (plastic only, not to exceed 4 inches)-( I)
s. Cigarettes (10 packs) or cigars (4 packs), unopeneci
t. Towels (solid colors, blue or green only)-(5)
U. Washcloths (solid colors, blue or green only) -(5)
v. idandkerehiefs(white 15"x 15")-(I2)
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w. Lighter or availability to same if lighters are not permitted (matches, lighter boxes)-

(1)
X.

Y.
Z.

Shower shoes, any color rubber only - (I)
Bras (female only - white or black only) -(7)
Panties (female only - solid or print, white/black/blue/green, no bikinis or thongs) -

2. Invcntory of personal items and storage or disposal of those items not perniitted will be
thorough and complete. The Reception (ntake I'roperty Record and Disposition form
(DRC2258) shall be signed by and copied to the oftencfer, listing all items allowable as well
as those that liave been designated contraband. A copy of' the Reception Intake Property
Record and Disposition form (DRC22S8) shall also be forwarded to the Quartermaster and
filed in the Offender Property File. Items designated as contraband shall be disposed of
consistent with applicable DRC policy requirements and/or administrative ade,

F. Clothing Issue for New Arrivals

Incoming reception offenders shall be permitted to possess the number ol' personal property
items specified by section E of this policy and those listed on the Reception Intake Property
Record and Disposition Form (DRC2258). However, Reception Centersllnstitutions shall not
follow these specified limits when initially issuing or re-issuing property items. All institutions,
including reception centers, must follow the clothing issue procedures and liinits outlined in
Department Pofiey. 61-PRP-02, Offender Clothing Issue Section V1. A and B.

G. Establisfting ldentification Records

The admitting officer shall follow the foliowing procedures for photographing,
tingerprinting, and recording identifying marks or unusual physical characteristics:

1. Photographs

a. A digital photograph image is captured and retained in the mainframe database in
Central Office. The iniage consists of a front, right and left side view, This system is
linked witl DOTS Portal, thereby producing the Escape Flyer with all pertinent
information. Copies of the Escape Flyer, including the images, are distributed to the
Deputy's Of 'cice Escape Pocket, Master File and Unit File.

b. One I.D. badge with bar code is produced tbr each offender. Images are retained for
replacement badges when necessary.

2. Fingerprints

a. Fingerprints shall he taken in accordance witlt FBI and Department instruction

manuals
b. Fingerprints are digitally scanned and transmitted directly to BCI and FBI by way

of the LiveSean system.
c. Fingerprint cards are produced as needed for various reasons, e.g. HB 180, release

procedures.

DRC 1362



SUBJECT: Reception Admission Procedures PAGE 7 OF 11

3. Notification of identifying marks and/or unusual physical characteristics shall initially he
made by the I.D. staff which shall inelude, but not be limited to:

a. visual examination of scars
b. notation of physical deformities
c. India ink marks, including tattoos
d. Height
C. Weight
f, gang-related identification marks

4. The Escape Plyer, consisting of ol'f'ender name, offender number, Social Security
number, Alias (AKA), Race, Date of [3irth, Height. Weight, Hair, Eyes. Tattoos, Scars,
charges, length of sentence, cominitting county, last known address and next of kin is
produced for deputy card/packet.

H. Handbook Procedures

I. Handbook Receipt

New Admission/Reception Oft'enders--Each reception center will be responsible for
developing an offender liandbook. Upon arrival, each new offender ( including intra-system
transfers) will receive an inmate handbook and sign an acknowledgement of receipt on the
Inmate Orientation Checklist (DRC4141).

All inmate handbooks will contain the inforniation required by DRC Policy 52-RCP-10,
Offender Orientation (Section A). All written orientation materials, including the inmate
handbook, shall be translated into the offender's native language, where possible. Staff shall
explain the information to offenders where obvious barriers to comprehension exist and
document this assistance on Inmate Orientation Checklist (DRC4141) accordingly.

3. Handbook Distribution Methods

a. All new offenders shall receive an inmate handbook upon their arrival and retain a
personal copy for a minimum of fourteen (14) days, including tlolidays and
weekends. Upon possessing the handbooks for the minimum fourteen (14) day
period, each offender sllall be responsible for returning their personal ininate
handbooks to unit staff.

b. At all times, a sufficient number of ininate handbooks shall be available iri all housing
units (Officers Desk) and in the Inmate Library. This provision includes all special

management tlousing areas. Each institution shall establish procedures to ensure that
an appropriate number of inmate handbooks are inaintained to ensure all offenders
have equitable access to inmate handbooks.
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The Warden shall designate a staff member to be responsible for coordinating and/or
conducting an annual review of' the inmate handbook to make certain all handbook
information is accurate and properly updated with any policy changes. At a minimum, the
person responsible for this process shall ensure written documentation of the annual review
process is maintained for five (5) years. This documentatiorr should include all original and
revised information so that it can be determined what handbook information has been
revised.

5. Handbook Printing

a. All institutions are requireci to have their ininate handbooks printed by the Ohio Penal

Industries printing shop.

b. If information contained in the ininate handbook changes between printing new
handbooks, each institution shall make sure that addendums to existin6 handbooks
are proinptly distributed to offenders in order that all offenders receive the updated
information. '1'he niethod of printing and distributing addendums is to be determined

by each institution.

1. Reception Institution Orientation Procedures - Initial lntakeProcessine Guide[ines

1. Upon arrival at the reception center, each offender shall be informed verbally and in writing
of the following topics: How to access medical and inental health services, informed of'the
medical co-payment guidelines, and explanation ol' the offender grievance system. Each
offender will also be provided with a verbal explanation and written information regarding
sexual assaults consistent with DRC Policy 79-ISA-01. Receipt of the health care orientation
information and grievancc information shall be documented on the flealth Historv form
(DRC5031,5033-Male, DRC5032,5033-Female) for reception offenders or on the Intra-
System Transfer and IZeceiving Hcalth Screening form (DRC5255) ror intra-systeni transfers.
On the same date of the offender's arrival, staff shall reaffirin all of the above intbrmation
has been received by all new ofienders and docunient this receipt on the designated area of
the lnmate Orientation Checklist (DRC4141).

2. Upon arrival at the reception center, designated reception staf£shall document and attempt io

verify any offender stated fear of transfer and requests for separation directed by Department

Policy 53-C[.S-05 Of'fcnder Separations. This shall include coinpletion of the Reception

Intake Questionnairc (DRC2720). This information shall be disseminated to the Bureau of
Classification and Reception, Recoi-ds Office, and appropriate institution officials. Similar
information from sources other than offenders shall be handled in a like manner.

3. Seven Calendar-Day Institution Oricntation Program

New Admission/Reception Offenders

Each new reception offendcr shall receive orientatioi within seven (7) Calendar-days
of arrival, including weekends and holidays. Compietion of the orientation process
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wilJ be documented on the Inmate Orientation Checklist (DRC4141), signed and
dated by the offender and filed in the third section of the unit file. This orientation, at
a minimum, shall ttddress all information related to the required topics listed on the
Inmate Orientation Checklist (DRC4141). When a literacy or language problem
prevents an offender from understanding any of the information provided during this
period, a staff inemberor translator will assist the offender. This assistance shall also
be documented on the Inmate Orientation Checklist (DRC4141).

b. New Offenders Received From Parent Institutions (Intra-System TYansfers)

Each new off'ender received from another parertt institution (i.e. cadres) will receive
orientation as directed by DRC Policy 52-RCP-I0, Inmate Orientation, paragraphs C
and D. Acknowledgement of this orientation shall be documenled on thc Irtmate
Orientation C:hecklist (DRC4141).

4. Reception Centers Only: Offenders remaining at Reception Centers As their Parent
Institution assi nment

Upon completing the initial intake processing procedures at a reception center, there may be
offenders that remain at that reception center as their parent institution assignment (i.e. Short
Term Offenders, ORW Offenders). In these cases, offenders must receive a unit orientation
program within 5 calendar-days of being permanently assigned to the reception eenter as
being their permanent (parent) institution assignment. This orientation program shall inform
offenders of all items listed on the lnmate Orientation Checklist form (DRC4141) that are
different with them now being permanently assigned to the reception center as their parent
institution. For example, reception status inmates may have different levels of prograni
access, stricter movetnent guidelines to follow or differcnt recreatiorr schedules. 1'he only
exception to the 5 calendar-day unit orientation timeframe is for those topics required to be
addressed immediately upon arrival as spccitied under the "To Be Completed Upon Arrival"
section of the Inmate Orientation Checklist (DRC4141). In such cases, the offender must be
orientated verbally and in writing immediately upott being assigned to the reception center
unit as a parent institution assignment. This orientation shall be documented in the notes
section of the RAP6 screen in DOTS Portal. `t'his unit orientation shall also be eonsidered as
a unit staff contnct with the offender.

;. Excentions to Orientation Contpletion Tinreirames-_The only exception to cornpleting
offender orientation witliin the required seven (7) calendar-day timef'rame is when an
offendcr is placed into special management status within 72 hours of hislher arrival at the
reception center. All offendcrs, regardless ot' special management status, must still be
orientated on those items required upon arrival as divected by Section K of this policy. This
shall be documented oo the designated sections of the lninate Orientation Checklist
(DRC4141) accordingly.

6. Mental Health Reception Orientation Proeedures

a: During the reception initial niental health and medical sereening process, the medical
nurse shall provide caeh inmate with a verhal and written description of available
mental l ealth services and inforrnation about accessing them.

DRC 1362



SUBJECT: Reception Admission Procedures PAGE 11 OF 11

2. Reception offenders shall not be assigned to a job and any work performed by a reception

offender shall be on a no-compensation basis.

3. Reception offenders shall not be permitted to receivc lood or sundry packages.

4, Reception center wardens shall establish procedures regulating visitation, religious services
attendance, and acecss to reading matcrial, access to mail facilities, commissary and
recreational activities for reception offenders, Local rules must be in compliance with
applicable Department regulations and policies.

M. Reception Coordinator Proeedures

1. All offenders in the reception phase of their incarceration shall be given a temporary security
level status of Level 3, which shall rcmain in effect until the offender is classified and

transferred to hislher parent institution.

2. AIl offenders who were under APA supervision when returned to the institution will be
entered as "county jaii parolee" offenders. If the offender arrives with an "Order to Hold",
hold the offender at reception as "county jail parolee" (8B) in DOTS Portal until they have
their violation hearing. 'I'hese offenders must also be orientated as directed by this policy.
These are the only offenders who need to be held at reception for hearings. Once thev have

their violation hearing, the date will be set for 60 days from then.

3. If the offender arrives with a revocation or sanction order, immediately begin the
classification process so the offender can be transferred to a parent institution.

N. File Compilation

A record shall be completed by the Reception Coordinator and cornbining and assembling the
material described previously. T'he suinmary shall constitute the first documents in the offender
Record Oftice file. This summary admission document shall be completed within seventy-two
(72) hours after the offender's arrival and shall include the Notification of Next of Kin

Information form and the Daily Adinission Sheet form.

Related Department Forms:

Reception Intake Property Record- Reccipt and Disposition DRC2258

Intake Check Sheet DRC2469
Reception Intake Questionnaire DRC'2720

Orientation Acknowledgement Checklist DRC'4141

Inmate Orientation/Mental Health DRCS 169

DRC 1362
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CASE NO. 92-CR-2871

Plaintiff,

vs. JUDGMENT ENTRY

ROBERT L. NORRIS, FOUND GUILTY BY JURY

Defendant, AND SENTENCE IMPOSED

NUNC PRO TUNC AS OF

DECEMBER 27, 1993

This day, July 19, 1993, this cause, having been regularly

assigned for Trial, came on for hearing before the Jury, the same

being duly impaneled and sworn, upon the Indictment for the

crimes of Kidnapping, 1 Ct. (R.C. 2905.01) and Rape, 1 Ct.

(R.C. 2907.02), Cbunt Three having being previously served, and

request having been\made pursuant to R.C. 2941.142 for the Court

to determine the prior conviction specifications to Counts One

and Two at a separate and subsequent hearing, as charged in the

Indictment, and the Plea of Not Guilty heretofore entered by the

defendant, upon the evidence produced on behalf of the State of

Ohio and on behalf of the defendant.

CR3 200
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The Jury, having been duly charged as to the law of the

State of Ohio, and after due deliberation on July 26, 1993,

agreed upon their verdict, whereupon they were conducted into

Open Court in the presence of the defendant and his Attorney, and

the verdict, signed by all members of the Jury, was read to the

defendant, and the verdict given, being such as the Court may

receive it, was immediately entered in full upon the minutes. It

was the unanimous verdict of the Jury that the defendant is



Rape, 1 Ct. ,^.C. 2907.02) as charged i. Counts One and Two of

the Indictment. Thereupon the Prosecuting Attorney moved that

sentencing against the defendant be continued in order that the

Court may consider the prior conviction specifications to Counts

One and Two of the Indictment, pursuant to R.C. 2941.142.

This day, August 30, 1993, this cause, having been

regularly assigned for Trial, came on for hearing before the

Jury, the same being duly impaneled and sworn, upon Count Three

of the Indictment for the crime of Rape, 1 Ct. (R.C. 2907.01),

having being previously served for trial, and request having been

made pursuant to R.C. 2941.142 for the Court to determine the

prior conviction specification to Count Three, as charged in the

indictment, and the Pleas of Not Guilty heretofore entered by the

defendant, upon the evidence produced on behalf of the State of

Ohio and on behalf of the defendant.

The jury, having been duly charged as to the law of the

State of Ohio, and after due deliberation, on September 3, 1993,

agreed upon its verdict, whereupon the Jury was conducted in open

court in the presence of the defendant and his Attorney, and the

verdict, signed by all members of the Jury, was read to the

defendant, and the verdict given, being such as the Court may

receive it, was immediately entered in full upon the minutes. It

was the unanimous verdict of the Jury that the defendant is

guilty of the crime of Rape, 1 Ct. (R.C. 2907.02), as charged in

Count Three of the Indictment. Thereupon the Prosecuting

Attorney moved that sentencing against the defendant be continued

in order that the Court may consider the prior conviction

specification to County Three of the Indictment, pursuant to

R.C. 2941. 142. ' ___ 41"1
This day, September 9, 1993, this cause came on for



One, Two ai.} Three, as charged in L.,e Indictment. After

presentation of evidence on the prior conviction as alleged in

the specifications charged in the indictment, as well as argument

from the State and from defendant, through his Attorney, the

Court duly deliberated and found defendant guilty of the

specification to Count One of the Indictment, guilty of the

specification to Count Two of the Indictment, the guilty of the

specification to Count Three of the Indictment.

Whereupon the Court was duly informed in the premises on

the part of the State of Ohio, by the Prosecuting Attorney, and

on the part of the defendant, by the defendant and his Counsel,

and thereafter the court asked the defendant whether he had

anything to say as to why judgment should not be pronounced

against him, and the defendant, after consulting with his

Counsel, said that he had nothing further to say except that

which he had already said, and showing no good and sufficient

reason why sentence should not be pronounced, the Court thereupon

pronounced sentence.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the

defendant be committed to the Lorain Correctional Institution in

Grafton, Ohio, for an indeterminate term of not less than fifteen

(15) nor more than twenty-five (25) years, or until otherwise

pardoned, paroled or released according to law, and minimum term

of fifteen (15) years shall be served as actual incarceration, on

Kidnapping, 1 Ct. (R.C. 2905.01) with a specification pursuant to

R.C. 2941.142, as charged in Count One of the Indict*nt;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that this

defendant pay a fine of $10,00, on Kidnapping, 1 Ct. (R.C.

2905.01) with a specification pursuant to R.C. 2941.142;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the above



IT I. ) FURTHER ORDERED, ADJUDGEL I AND DECREED that the

i

defendant shall receive credit for jail time served, and that the

Stark County Sheriff or his Deputies shall calculate the number

of days to be credited and report the number to the Ohio

Department of Rehabilitation and Correction.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the

defendant pay the costs of this prosecution for which execution

is hereby awarded.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that th^ Judge

explained to the defendant his rights to appeal according to

Criminal Rule 32.

APPROVED BY:

ROBERT D. ROROwITZ, #0000'P95
PROSECUTING ATTORNEY

KRISTINE w. ROHRER, #0042445
ASSISTANT PROSECUTING ATTORNEYI

4^^



IN THE COURT OF COMMON PLEAS
STARK COUNTY, OHIO

STATE OF OHIO, CASE NO. 92-CR-2871
pt ^

Plaintiff, JUDGE JOHN F. BOGGINS
vs. .

ROBERT L. NORRIS

Defendant.

AV1 ^1^1?g2T__(1N^JiJ Q.O M-ENLLE.N T RY
FOUIVD CUILTY BY ,LURI':,9N10.
SEKTFN=MPOSED

On July 19,1993, this cause, having been regularly assigned for Trial, came for

hearing before the Jury, the same being duly impaneled and sworn, upon the charges

contained in Counts One and Two of the Indictment. The Indictment contained three

counts: Count One of the Indictment for the crime Kidnapping, 1 Count, as set forth in

Section 2905.01 of the Ohio Revised Code; Count 2 of the Indictment for the crime of

Rape, 1 Count, as set forth in Section 2907.02 of the Ohio Revised Code; and Count

Three of the Indictment for the crime of Rape, 1 Count, as set forth in Section 2907.02

of the Ohio Revised Code. Counts One, Two and Three of the Indictment all contained

a specification, pursuant to Section 2941.142 of the Ohio Revised Code, for a prior

conviction. Heretofore, defendant had entered a plea of not guilty to the charges within

the Indictment, and heretofore, the Court had severed Count Three of the Indictment

from Counts One and Two, for purposes of trial.

On July 26, 1993, the Jury, having been duly charged as to the law of the State

of Ohio, and after due deliberation, agreed upon their verdict, whereupon they were



conducted into open court, in the presence of the defendant and his attorney, and the

verdict, signed by all members of the Jury, was read to the defendant, and the verdict

given, being such as the Court may receive it, was immediately entered in fully upon the

minutes. It was the unanimous verdict of the Jury that the defendant was guilty of the

crime of Kidnapping, 9 Count, as set forth in Section 2905.01 of the Ohio Revised

Code, as charged in Count'One of the Indictment and that the defendant was guilty of

the crime of Rape, 1 Count, as set forth in Section 2907.02 of the Ohio Revised Code,

as charged in Count Two of the Indictment. Thereafter, the Court sustained the motion

of the State of Ohio to defer sentencing against the defendant so that the Court could

hold a separate hearing to consider the prior conviction specifications which where

made pursuant to Section 2941.142 of the Ohio Revised Code and which were set forth

in Counts One, Two, and Three of the Indictment.

On August 20, 1993, this cause, having been regularly assigned for Trial, came

on for hearing before the Jury, the same being duly impaneled and sworn, upon the

charges contained in Count Three of the Indictment. Count Three of the Indictment

charged defendant with the crime of Rape, 1 Count, as set forth in Section 2907.02 of

the Ohio Revised Code and contained a specification, pursuant to Section 2941.142 of

the Ohio Revised Code, for a prior conviction. Heretofore, Count Three of the

Indictment had been severed from Counts One and Two of the Indictment.

On September 3, 1993, the Jury, having been duly charged as to the law of the

State of Ohio, and after due deliberation, agreed upon their verdict, whereupon they

were conducted into open court, in the presence of the defendant and his attorney, and

the verdict, signed by all members of the Jury, was read to the defendant, and the



verdict given, being such as the Court may receive it, was immediately entered in fully

upon the minutes. It was the unanimous verdict of the Jury that the defendant was

guilty of the crime of Rape, 1 Count, as set forth in Section 2907.02 of the Ohio Revised

Code, as charged in Count Three of the Indictment. Thereafter, the Court sustained the

motion of the State of Ohio to defer sentencing against the defendant so that the Court

could hold a separate hearing to consider the prior conviction specifications which

where made pursuant to 'Section 2941.142 of the Ohio Revised Code and Jwhich were

set forth in Counts One, Two, and Three of the Indictment.

On September 9, 1993, this cause came for hearing upon the specifications

which were made pursuant to Section 2941.142 of the Ohio Revised Code and which

were set forth in Counts One, Two, and Three of the Indictment. After presentation of

evidence and after argument from the defendant, through his attorney, the Court duly

deliberated and found defendant guilty of the specification contained in Count One of

the Indictment, found defendant guilty of the specification contained in Count Two of the

Indictment, and found defendant guilty of the specification contained in Count Three of

the Indictment.

Thereafter, the Court was duly informed in the premises on the part of the State

of Ohio, by the Prosecuting Attorney, and on the part of the defendant, by the

defendant and his Counsel, and asked the deferidant whether he had anything to say

as to why judgment should not be pronounced against him, and the defendant, after

consulting with his Counsel, said that he had nothing further to say except that whcih he

had already said, and showing no good and sufficient reason why sentence should not

be pronounced, the Court thereupon pronounced sentence as follows.



IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

defendant be committed to the Lorain Correctional Institution in Grafton, Ohio for an

indeterminate term of not less than fifteen (15) nor more than twenty-five (25)years, or

until otherwise pardoned, paroled, or released according to law, and that defendant

serve a minimum term of fifteen (15) years of actual incarceration, for the crime of

Kidnapping, I Count, as set forth in Section 2905.01 of the Ohio Revised Code, with a

prior conviction specification, as charged in Count One of the 1ndictment pursuant to

Section 2941.142 of the Ohio Revised Code.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

defendant pay a fine of Ten Thousand Dollars ($10,000.00) for the crime of Kidnapping,

I Count, as set forth in Section 2905.01 of the Ohio Revised Code, with a prior

conviction specification, as charged in Count One of the Indictment pursuant.tn Section

2941.142 of the Ohio Revised Code.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

defendant be committed to the Lorain Correctional Institution in Grafton, Ohio for an

indeterminate term of not less than fifteen (15) nor more than twenty-five (25)years, or

until otherwise pardoned, paroled, or released according to law, and that defendant

serve a minimum term of fifteen (15) years of actual incarceration, for the crime of

Rape, 1 Count, as set forth in Section 2907.02 of the Ohio Revised Code, with a prior

conviction specification, as charged in Count Two of the Indictment pursuant to Section

2941.142 of the Ohio Revised Code.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

defendant pay a fine of Ten Thousand Dollars ($10,000.00) for the crime of Rape, 1



Count, as set forth in Section 2907.02 of the Ohio Revised Code, with a prior conviction

specification, as charged in Count Two of the Indictment pursuant to Section 2941.142

of the Ohio Revised Code,

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

defendant be committed to the Lorain Correctional Institution in Grafton, Ohio for an

indeterminate term of not less than flfteen (15) nor more than twenty-five_(25)years, or

until otherwise pardoned; paroled, or released ac'cording to law, and that defendant

serve a minimum term of fifteen (15) years of actual incarceration, for the crime of

Rape, 1 Count, as set forth in Section 2907.02 of the Ohio Revised Code, with a prior

conviction specification, as charged in Count Three of the Indictment pursuant to

Section 2941.142 of the Ohio Revised Code.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

defendant pay a fine of Ten Thousand Dollars ($10,000.00) for the crinie of Rape, 1

Count, as set forth in Section 2907.02 of the Ohio Revised Code, with a prior conviction

specification, as charged in Count Three of the Indictment pursuant to Section

2941.142 of the Ohio Revised Code.

IT IS FURTHER, ORDERED, ADJUDGED, AND DECREED that the sentences

for Count One, Count Two, and Count Three of the Indictment be served consecutively.

IT IS FURTHER, ORDERED, ADJUDGED AND DECREED that defendant is

entitled to jail time credit of three hundred njti 309) dJays for time served in the Stark

County, Ohio, Jail.

IT IS FURTHER, ORDERED, ADJUDGED, AND DECREED that defendant pay

the costs of this prosecution for which execution is hereby awarded.



IT IS FURTHER, ORDERED, ADJUDGED, AND DECREED that the Court

explained to defendant the defendant's rights to appeal according to Rule 32 of the

Ohio Rules of Criminal Procedure.

Jude}JohnAFF9Lq-9@8-ft TESTE:
PHIL Pt'S'iAVA i5, (yLEflK

APPROVED BY:
^••... Deputy

Robert D. Horowitz #000039k_^ ^rederic R. S-Coft-#t060049
Prosecuting Attorney Assistant Prosecuting Attorney
Stark County, Ohio Stark County, Ohio
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IN 'L'HB COURT OF COMMON PLEAS

STARK COUNTY, OHT.O

CASE NO. 1.992-CR-2871 (A)

CA NO. 2007-CA-00101

STATE OF OHIO, )TRANSCRIPT OF

Plaintiff, )HB 180 HEARING

versus

ROBERT LEE NORRIS,) (EXCERPT OF'

TRANSCRIPT)

Defendant. )

BE T`I' REMEMBERED, That upon the

hearing of the above-entitled matter in the

Court of Common Pleas, Stark County, Ohio,

before the Honorable Charles E. Brown,

Judge, and commenci.ng on March 8, 2007, the

following proceedings were had:

RUTH C. WEESE, RDR

OFF'ICLAI, COURT REPORTER

STARK COUNTY COURTHOUSE
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APPEARANCES:

on Behalf of the Plaintiff:

Renee Watson, Attorney at Law

Lori Curd, Attorney at Law

Citizens Savi.ngs Building

Canton, Ohi.o 44702

On Behalf of the Defendant:

Jean Madderi, Attorney at Law

Publie Defender's Office

Canton, Ohio 44702

2i



3

2

3

4

5

C,

7

8

9

10

11

12

1. 3

14

1s

16

17

18

19

20

21

22

23

24

25

(Beginning of excerpt.)

* * ^ ^ k

THE COURT: Mr. Norris, you are

going to do exactly what I tell yc,u to do

in i-egard to the conduct of this hearing.

Attorney Madden is going to represent you.

THE DEFENDANT: Of course, Your

Honor.

THE COURT: Are you ready to

proceed, Attorney Madden?

M5. MADDEN: Yes, Your Honor.

THE COURT: Thankyou very much.

DIRECT EXAMINATION

BY MS. WATSON:

Would you state your name for us, please,

and spell your last name for the record?

A. Phil G. Giavasis, G-I-A-V-A-S-I-S.

Q. And, Mr. Giavasis, what is your occupation?

Q.

I am t.he Stark County Clerk of Courts.

What are your duties in this capacity?

A. We're the official record-keeper for the

court. We collect, re^eive and disperse

funds on behalf of the court. We keep and

archive all historical copics of all

documents filed with the clerk on behalf of
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the court.

Q. Tncluding all records regarding trials that

take place in Stark County?

A. That's correct.

Q. If I may approach the witness, Your Honor?

THE COURT: Yes, ma'atn.

BY MS. WATSON:

Q. Hand you what I have marked as State's

Exhibit 2. Would you take a look at that

for us, please.

A. Yes.

Q. Can you tell us what that document is?

A. This is a cert^ified copy of an indictment

filed with the Stark County C1erk of

Court's office.

Q. What does it mean that it is certified?

A. It is a true copy of the original that is

on file with my office and it's certified

by a member of my staff.

Q. Whose indictment is that?

A. This is an indictment for -- the

Defendant's name is Robert L. Norris and

Kimberly S. Southall. There are two

Detendants listed on the indictment.

Q. Does that appear to be a complete and
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accurate copy, is that what certification

means?

A. That is cor.rect.

Q. Now, what are the charges in that

indictment?

A. The charges are kidnapping, one count, rape

two counts, both with prior conviction

specifications.

Q. You said that was an i.ndictnlent for two

different individuals, one of them beirig

Robert Norris?

A. Correct.

Q. Can you tell us what Robert Norris was

charged with, including the specification?

A. He was charged with kidnappirig, two counts

Q

oi rape with a specifications, prior

conviction specifications.

What was the date of that indictment?

A. File stamp is Novernber 12th, 1992.

0. If I could hand you what I have marked as

State's Exhibit 3 now- Could you tell us

what that document: is?

A. State's Exhibit 3 appears to be again a

certified copy of a journal entry filcd in

the Stark County Clerk of Court's office on
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Septeinber 10th, 1993.

And does it appear to be a fair and

accurate and complete copy?

2
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A. It is again certified by the same member of

my staff as a certified copy of the

original that appears irr the file.

Q. What does this document corrtain?

A. It.'s a journal entry found Jui].ty by jury

and sentence imposed.

Q. And could you please talce a moment to look

at it and tell us exactly what Mr. Norris

was found guilty of?

A. He was found guilty of one count of rape

-- excuse me -- two counts of rape, one

count of kidnapping with specificat.ions.

Q. If I can hand you what's been inarked for

identification as State's Exhibit 4.

A. State's Exhibit 4 is a judgment entry

marlced nunc pro tunc as of December 27Lh,

1993 again in the same captioned case. It

appears to be a certified copy certified by

a member of my staff which would appear --

which is a certified copy of theoriginal

that's on file.

Q. And in this nunc pro tunc sentencing entry,
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agairi I would ask you to take a look at it

and tell us exactly what Mr. Norris wa,s

found guilty of, includirig any

specifications.

A. He wa.s found guilty of the same charges,

one count of kidnapping, two counts of rape

with specifications.

Q. Same as the first?

A. Correct.

Q. Handing you what's been marked for

identification State's Exhibit 5.

A. State's Exhibit 5 is a certified copyo of a

Q•

judgmerit entry again marked nunc pro tunc

certified by a member of my staff and is

the same case, appears to address the same

i°sues

If you can look at it and see if again Mr.

Norris was found guilty of these same

charges or if there is any change'?

A. They are the same.

Q. Two counts of rape, one count of kidriapping

and the specifications?

A. Correct.

MS. WATSON: I have no further

25 11 questions for this witness, Your Honor.
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THE COURT: Thank you. Ms.

Madden, do you have questions of this

witness?

CROSS-EXAMINATION

BY MS. MADDEN:

Q. Good morning.

A. Good morni.na.

Q. Mr. Giavasis, you are the duly elected

Clerk of Court for Stark County; is that

correct?

A. Yes, ma'am.

Q. How long?

THE COURT: Can we just stop for

just a minute. I inadvertently did not

remove the microphone for Mr. Norris. I

don't believe that he has said anything to

counsel, but I thi.nk that it is appropriate

that we remove that so that Mr. Norris and

his counsel will be able to have privat.e

conversations_

Let the record reflect that the

microphone has been r_emoved. Thank you

very much. I apologize for not doing that

sooner.

25 11 MS. MADDEN: Thank you, Your
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Honor.

BY MS. MADDEN:

I asked how long have you been doing this'?

A. Fifteeri years. I am iri my 15th year.

Q. And as the Clerk of Court for Sta-k Courity,

it is your duty to accept documents for

filing, correct?

A. That's cor.rect.

Q. You do not prepare these documents?

A.. No, ma'am.

Q. You do not review these documents to

determine the content or veracity of them?

A. No, ma'am.

Q. F'air to say that you're ].imited to seeing

whether or not they are in the form

prescribed by law and signed properly?

A. Preacribedby law, court rule. It's purely

Q.

a ministerial office.

And the document, State's Exhibit 2, the

indictmeiit, did you have any input into the

preparing of thaL documerit?

A. No, ina'ain.

Q. Were you on the grand jury?

A. I believe the indictment was f_iled prior to

my taking office if it was filed in -1992-
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Q.

No, ma'am.

And the substance of that that you have

testified to is based solely upon your

ability to read the document here in court?

1O

So I can tell you with all certainty ? did

not.

You weren' t part of the grarrd jury that

reviewed the evidence that caused that

indictment to be issued?

A. That's correct.

Q. And State's Exhibit 3 I believe was the

original finding of c{uilty and sentence on

Septembe.r 10th, 1993, correct?

A. That is correct.

Q. Were you on the jury?

A. No, ma'am.

Q. That heard Mr. Norris' case?

A. No, I was not.

Q• Did you participate or assist the Court ?n

any way in preparing that judgmerrt entry?

A. No, ma'am.

Q. So the sum and substance of the content of

that judginent entry was prepared by someone

else othea:- than you, correct?

A. That is correct.
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Q. State's Exhibit 4 is a January 4th of 1994

judgment entry nunc pro tunc to 1.2-23-93 or

12--27-93; is that correct?

A. Correct.

Q. Do you riave any knowledge what a riunc pro

tunc entry is?

A. Yes.

Q. What is that to your knowledge or

understanding?

A. It is an entry that is filed ei.ther to

correct an omission or previous mistake.

Q. Do you prepare a nunc pro tunc entry?

A. No.

Q. Do you have any idea what may have occurred

on December 27th of 1993 that this l:eferred

back to?

A. No, ma'am.

Q. So your sole knowledge with regard to t.hat

is you accepted that entry prepared by

someone else for filirig in the clerk of

courts to he kept as part of the record in

this case, correct?

A. That is correct.

Q. State's Exhibit 5 i believe is also a nunc

pro tunc judgment entry fi.led July 9th,
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1998, correct?

A. That is correct.

Q. Did you prepare that?

A. No, I did not.

Q. Is it fair to say that that entry also was

accepted into your office that you have

basic control over for filing and kept as a

parL of the record in this case?

A. Correct.

(Defendant's Exhibit

A was marked for

identificat.ion.)

BY MS. MADDEN:

Mr. Giavasis, handing you what's been

marked for identification as Defendant's

Exhibi.t A. Can you identify this for the

record, please?

A. Defendant's Exhibit A is a certified copy

of a journal entry a-n the same case in

question, 92-CR-2871, judgment entry found

guilty by jury, sentence imposed nunc pro

tunr, as of Augl.zst 30th, 1995.

Q. Did you prepare that document?
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A. No, I did not.

Q. Now, you indicated that it is a certified

copy. The certification I believe

i.ndicates a true copy teste; is that

correct?

A. Yes.

Q. What does that mean?

A. That means that this deputy clerk in

question is attesting that this is a true

and certified copy of the original document

that is in the file.

Q. The original document is located where at

this point?

A. The origi.nal document is in possession of

the clerk of court, but it may be at this

time in the judqe's office if there's a

hearing today.

Q. And original documents that are accepted by

the clerk of_ courts, what happens to them?

A. They are maintained by the c1erY, of courts

forever.

Q. Forever. So in their actual originally

filed form?

A. In their form or a microfilm copy of that

form approved by the state, but yes.
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Q. But for a document to be microfilmed, the

state would have to approve it?

A. Correct.

Q. And iri this particular case, are the

document,s microfilmed in this particular

case?

A. The documerits could be imaued and/or on

.fi1m. I don't know whether they have been,

but the originals are still intact.

Q. So the originals have not been destroyed?

A. Correct.

Q. At this point. Do you have any personal

knowledge with regard to the contents of

that file other than if it was accepted

into your office for filing'?

A. I do not:

Q. Do you have any personnel involvement or

interest iri this case other than as

custodian of record for the court of Stark

Courity?

A. I do not.

MS..MADDEN: Thank you. I have

nothing further.

THF COURT: Thank you. Attorney

25 II Watson.
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One question, Your Honor. Defense Exhibit

A, wou:Ld you look at this, please, and tell

us if there was any change in the findi_ngs

a-s far as guilt is concerned.

A., (Wi-tness complies with request.) There does

not appear to be, no.

Q. Still find him guilty of both counts of

rape?

A. Yes.

Q• One count of kidnapping and the

specifications, correct?

A. Correct.

MS. WATSON: Nothing further, Your

Honor. Thank you.

THE COURT: Attorney Madden.

RECROSS-EXAMINATION

BY MS. MADDEN:

Q. Mr. Giavasis, when somebody brings

document.s to be filed such as the ones that

you have i.dentifi.ed, as judgment entries,

i.s there a signature line?

A. On the original, yes.

Q. And the signature on the original would be
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a judge on a judgment entry?

A. That's correct.

Q. Now, if numerous copies of an entry are

filed with the clerk of court's office, is

it possible that only one will have the

actual judge's signature?

A. Very possible.

Q. And those other copies which get filed for

distribution if they get cerLified, how

does that occur?

A. The deputy clerk may sign the judge's name,

Q.

write the judge's name on there. They are

attesting that i.s a copy of the other --

the original that was tendered at the same

time.

So if there is a copy distributed or sent

out, a certified copy, and it doesn't have

the judge's actual signature on thaL, it

has somebody's si.gnature of the judge, is

that a lega].ly binding document?

A. Yes, it is. That deputy clerk is attesting

that is a true copy of the original that

was tendered -at the same time. But if a

certified copy is requested, as it was

today, that i.s a copy of the original, that
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is certified. But if multiple copies are

tendered and one is going back to your

office, for instance, they may certify it

as a copy and write that the judge's --

witness actually the judge's signature.

Q. So that like S slash, that would be put on

by a deputy clerk, that's within the deputy

clerk's duties and authority?

A. it is.

Q. To sign technically the judge's name and

ascertain that it is?

A. A true copy.

Q. Okay. The docket that is available on

line of Lhe Stark County Clerk of Court's

for cases, that is a service that is

provided by the clerk of court's, correct?

A. Correct.

Q. And it lists filings that have been rnade in

a particular case?

A. Correct.

Q. But is that an official document in a*_y

way?

A. It is not.

MS. MADDEN: Tharik you.

THS COURT: Attorney Watsori.
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MS. WATSON: Nothing, Your Honor.

THE COURT: Do either counsel

request this -- you are going to remain in

the courthouse -- is anyone requesting that

the witness remain in the courtroom, or may

he be excused?

MS. WATSON: May be excused.

MS. MADDEN: Your Honor, he may be

excused.

THE COURT: Thank you for vour

testimony this morning. You are excused.

Pl.ease be mindful of the step as you exit

the witness stand. Thank you for your

testimony this morning.

MS. MADDEN: Excuse me a moment,

Your Honor. It's okay, Mr. Giavasis.

(Attorney confers with client.)

THE COURT: Mr. Giavasis, if I can

ask you just to have a seat for one minute,

please.

(Attorney confers with client.)

MS. MADDEN: Your Honor, may we

25 11 approach.
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THE COURT: Certainly, please.
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3 (A conference was held at the

bench.)
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MS. MADDEN: Your Honor, Mr.

Norris has requested that I present what I

feel is not relevant evidence with regard

to the issue that is pending before the

Court, that being the determination as to

his sexual offender status.

He i.s objecting to my refusal

based upon my professional opinion and my

duty to the Court not to present evidence

that is noc relevant to the issues before

this Court. If the Court would like to --

wish to inquire wi.th Mr. Norris wiLh regard

to this matter, I urtderstand. But I do

want it to be noted that yes, I have

refuSed.

THE COURT: Very well. Good. [^Ie

will take care of

(Thereupon, the sidebar conference

25 11 ended.)
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THE COURT: A case such as this

presents an ethical dilemma for defense

counsel. And Attorney Madden has just

brought that to my attention and I

appreciate her candor in so doing.

I am going to do something which

is orthodox in my view, may not be orthodox

in everyone's view, but it is orthodox in

my view.

Many times counsel in a trial will

want to present evidence and the Court will

rule that it is not relevant. And the

Court allows a proffer to be made for the

record so that if the Court's ruling was

not correct then on appellate review the

c'ourt can -- the Court's ruling can be

viewed in i_ts entirety.

So what I am going to do at this

point in time, it is my understanding,

Attorney Madden, that your client wants you

to present some evidence in your

professional opinion you feel that it is

not relevant, but to make sure that Mr.

Norris is treated fairly and impartially,
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as T have stated is my intent, I am going

to allow you to for the record proffer what

Mr. No'r,ri.s would like for you to present to

the Court or attempt to have presented even

though in your professional opinion at this

point in time you feel that it is not

relevant.

Therefore, the Court of Appeals,

if this matter goes there, I am not

prejudging that, will be able to view my

ruling and also your ruling so they can see

if it is relevant and if it should have

been allowed to cone in: So does it

involve Mr. Giavasis?

MS. MADDEN: Yes.

THE COURT: Very well. Attorney

Watson, would the State have any objection

to call Mr. Giavasis for this purpose? Is

thaL what you would ask me to do at this

point?

MS. MADDEN: Yes, Your Honor.

THE COURT: And do you have any

objectiop? MS. WATSON: No, Your Honor.

THE COURT: Then, Mr. Giavasis, if



22

you would please return to the witness

2

3

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

stand and I do remind you that you are

still under oath. Thank you, sir, for your

patience with us.

MS. MADDEN: Would you like me to

mark this also?

THE COURT: Yes, let's do that so

we have it for the record.

(Defendant's Exhibit

B was rnarked for

identification.)

BY MS. MADDEN:

Q. Mr. Giavasis, handing you what's been

marked for identification as Defendant's

Exhibit B which I have also noted is a

proffer, could vou identify that to the

Court?

A. 'Phis is a docket sheet that is for case

92-CR-2871 (A).

Q. Mr. Giavasis, how would that document be

generated?

A. This document is a chronological listing of

all the files in this case. It is
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Q. rs that an official document?

A. -- in my office. It is required by statute

to be kept by the clerk of courts.

Q. But other than for the purpose of

documenting what items have been filed in a

case, what other purpose does that document

e.Rlst?

A. There is no other purpose. It just lists

the filing. It is an index to the journal

that will tell you the listing of the

journal entries and motions filed on the

case.

Q. And who inputs the information?

A. The deputy clerk in the criminal division.

Q. And information that is input in there,

where do they get the information from?

A. From the documents that are tendered for

fili.ng.

Q. And how do they determine the wordirig?

A. Well, in this particular case its inception

was prior to my tenure. So I can't answer

for Mrs. Garafalo's office, but they would

ascertain as best they could what the

document said.
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Q. And part of this also includes filings that

may have occurred during your tenure?

A. It does.

Q. And how would your deputy clerk determine

what to type in?

A. It would depend on the filings. Sometimes

they are precoded. If it is a motion for

coritinuance for instance, we have a code

for a motion for continuance. Just depends

on the time frame that it was filed, but

they would read the document and basically

type what it says.

Q. On the first page of this docunient there

appears to be copy of a signature. Can you

read that?

A. Yes.

Q. What does that.say?

A. That says A. Gifford, there is a date

below, 6-25-02.

Q. What would that mean?

A. This is a deputy clerk who worked in the

office and she wrote her name in Lhe bottom

corner and the date.

Q. Is that something that's required?

25 A. It is not required. Mr. Norris requested
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25

it by mail I am assuming and she wrote her

name and date that she mailed it probably

on the bottom corner.

And, Your Honor, State's Exhibit 5 was

previously marked as evidence and

identa.fied by the Court. Mr. Nor.ris wishes

to have Mr. Giavasis read this in its

entirety. It is my opinion that the Court

is perfectly capable of reading any

exhibits that are admitted irito evidence.

If the Court wishes to have Mr. Giavasis

read it in its entirety we would --

THE COURT: No, the Court's ruling

is that the document speaks for itself. It

will not be read in its entirety into

evidence. I will note your objection foi

the record, Attorney Madden.

MS. MADDEN: Thank you.

(Attorney confers with

cli.ent.)

BY MS. MADDEN:

Mr. Giavasis, on the docket that. I handed

to you that has been provided by Mr_



26

1

2

3

4

5

6

7

8

9

10

11

13

14

15

16

17

18

19

20

21

22

23

24

Norris, is there a July 9th, 1998 eritry?

A. July 9Lh, 1998? I don't see. The first

entry that appears in month number seven is

Q•

7-21-98.

So this document does not appear on the

docket?

document?

THE COURT: A.reyou marking the

MS. MADDEN: I am referring to

State's Exhibit 5.

THE WITNESS: I don't see it.

BY MS. MADDEN:

Q. But was State's Exhibit 5 accepted by the

clerk of courts?

A. State's Exhibit 5 has a time stamp of

July 9th, 1998.

Q. And the copy that you identified was a true

copy taken from the actual filings in this

case, although it does not appear on the

docket?

A. This is a certified copy from the file and

Q•

it does not appear on the docket sheet that

I have in my hand.

You would have no personal lcnowledge why?

2 5 II A. T do not.
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(Defendant's Exhibit

C was marked for

identification.)

Q•

BY MS. MADDEN:

Mr. Giavasis, handing you what's been

marked for identification Defendant's

Exhibit C for proffer, would you kindly

identify that?

This is a docket sheet for the same case.

THE COURT: Can you tell me what

that exhibit number is agairi?

MS. MADDEN: C zroffer.

BY MS. MADDEN:

Q. Do you know how that docket came to occur?

A. This docket sheet depicts the entry

previously that you questioned me is

appea-ring on 7-1 -- I998.

Q. Defendant's Exhibit C proffered, when was

that generated?

A. I can't tell you when it was.

Q. Is there a signature date on that?

A. There is a certification date of 7-11-03.
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Q. That is a subsequent docket sheet?

A. Correct.

Q. You have no personal knowledge or reason as

to why the 1998 entry would be on that and

not on the prior one?

A. r have none. I can speculate, but I have

none.

Q. We are not asking you to speculate to

something that is not with=n your

knowledge.

THE COURT: No further questions;

is that correct, Attorney Madden?

MS. MADDEN: One moment, please.

(Attorney confers with client.)

BY MS. MADDEN:

Q. Mr. Giavasis, are you aware of ariy time

constraints between the time a court makes

a ruling and reduces it to writing and duly

files it with you?

A. I am not.

Q. And that is not somet.hing that is within

your pl.irview or your duties to tell the

Court something needs to be iiled within a

certain period of time?
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A. Not to my knowledge.

Q. You are not a lawyer?

A. I am not.

Q. So when a ruling is made arid when it is

presented to you for filing, it's out of

your control, correct?

A. Correct.

Q. And other than the state's requirements

that a docket be kept showing what has been

filed, the official filings, are those

actual documents that are contained and not

solely based upon the docket; is that

correct?

A. Correct.

MS. MADDEN: Nothing further, Your

Honor.

THE COURT: Thank you. All of that

was a proffer for the record?

MS. MADDEN: Yes.

THE COURT: The Court is ruling

that it is not relevant and it is not goirig

to be considered by the Court; however, it

is there for the record so that the Court

of Appeals, if this matter goes to them,

will be able to rule if the Court was
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correct in its ruli.ng.

MS. MADDEN: Your Honor, I have

duly marked the exhibits that were

introduced and shown to Mr. Ciavasis as

part of the proffer. On the Defendant's

sticker it does indicate proffer so we'd

aslc those be preserved should the Court of

Appeals wish to review it.

THE COURT: Very well. And they

will be part of the record for that very

limited purpose.

MS. MADDEN: Thank you.

THE COURT: With that, then, i.s

there anything else that you request Mr.

Giavasis' presence in this courtroom in

regard to this matter, Attorney Madden?

MS. MADDEN: No, Your Honor.

THE COURT: Attorney Watson?

MS. WATSON: No.

THE COURT: Mr. Giavasis, you are

excused. Thank you for your testimony this

morning. Please be mindful of the step as

you exit the witness stand.

Attorney Watsori, would you please

call your next witness.
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C-F-R-T-I-F-I-C-A-T-E,

I, Ruth C. Weese, a Registered Diplomate

Reporter and Notary Public in and for the

Si-ate of Ohio, do hereby certify that I

reported in Stenotypy the testimony had;

and I do further certify that the foregoing

is a true and accurate transcription of

said testimony.

All exhibits are being maintained by the

Evidence Administrator, William Johnson,

451-7700 and are available upon ADVANCS

request.
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: of Civ.R. 62(B) is the
supersedeas bo1%

:tes this requirement un-
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STATE EX REL. NORRIS v, GIAVASIS
CIlea.v800 N.E.2d 365 (OLIo 20031

entitled as a matter of' rigitt. A contrary

holding would require overruling prece-

dent t.hat has not been successfully chal-

lenged for ntore than 25 yeat•s.

[Jj {1120} ivtoreover, even assuming

that respondent was authorized to place

conditions on the stay pencling appeal. his

December 27, 2002 stay was granted "in

its totality" without any conditions. A

coutt ot' record speaks only khrough its

journal entries: Siccte e:r retl. tLla.rs7^11 V.

Glaoa.^. 98 Ohio St.3d 297, 2003-Ohio-867,

784 N.E.2d 97, 95. Therefore, respondent

could not rely on the purported violation of

conditions rtot specified in the journal en-

tty to lift the December 27, 2002 stay.

[51 {921} Fmrthernmre. by claiming tu

intplicitlc cunrliiion the stay on relatom•s

continuetl funliing nf the sheritt's ul'(ice xt

least at ti^cal vear 2002 levels, respondent

in effect reyuired that the board and com-

missioners post a supetsedeas bancl to par-

tially ,ecwre the judgment pending appeaL

See. e.g.. 1lcdrottrg r. 13rrrat (1946). 33
Ohio App.;.;d Jd, JIi, 511 N.E.°d 889 ("The

purpnse. ot an appeal bond is to secure the

appellee s right to collec[ on the judgntent

during the pendencv of the appeal"). This

is e^pres:lc li»•bidden by C'iv.K

Whiah preclucle,s a tnal cotn't frorn requir-

ing a government entit%or officer to post

bond or provide an obligatioti or otlier

securit3pending appcnl.

{422} Finally, respondent filed no merit

brief in relators' action 1or extraordinaty

relief.

(112;) Based on the foregoing, we grant

a w-rit ol' mandamus to compel responclent

to stav the November 1-1, 2003 judgtncnt

pending appeal. B}' so holding, ^ce need
not address the eommissionera' alternate

clnim for a%n-it of prohibition.

Writ granted.

Ohio 365

MOYER, C.J., RESNICK, FRANCIS
E. SWEENEY, SR., LUNDBERG
STRATTON, O'CONNOR and
O'DONNELL, JJ., concur.

PFEIFEtb", 8t.asents and ivould "d
the wtit.

100 Ohio St.3d 37l
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_L1[The STATE es rel.] NORRIS,

Appellant,

V.

(,I:1VASIS. Clerlc. et al., Appellees

No. 200:3-1-178.

Supreme C'outn of Ohin.

Submittetl Dec. 2, 2003.

Decided Dec. :;t. 30p3.

Inmate bruught mandamu^ uction tn

eompel cuunnon pleac court judge and

common pleas court clerk to remove clock-

et entties stemming fi•om inmate's inclict-

tnent. The Court ot' Appeals.-Stark County,

sua sponte dismissed the complaint. In-

mate appeuled. "i'he Supreme Court held

that inmate's failure to compl}- ttith statu-

tm-, reyuirements regarding aPfidarit of

cicil litigation history and afBdavit oI indi-

gency tvatl•anted disn issal.

At'firmecl.

I. Mandamus C-155(1)

Dismissal of inmate'S mandamus ac-

tion to compel common pleas cowr judge

and common pleas court clerk to remove

clocket entries stemming from inmate's irt-

dictment was «-atranted, where irunate's
affidavit of civil fltigation histoty did not
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contain brief description ot' nature of each

ciril action or appeal and outcomc of eacit
m-il action and appeal. and utmat.e's affida-
iu of indigencp did not contain statement
setting forih balarree in his inn ate account

for each of' preceding siz mont.hs as certi-
fied b^irutitutional cashie-. R.C.

t 2969.25(A)fl. 41. (C)(1).

2. Cor'icts a6

Tite statutmrY requirements regarding

an afticlavit of ci% il Htigation historv and an

affidacic of indigenec. t'or an inmate bring-

in}t a civil actSon against a government

entitv or emplrp•ee. are mandatm^. and

failure to romplr ttith them suhjects an

fnmate's artion to di,mis'sal. E.C.

§ °cIG9.3+i.

I:ul^er[ Lec• Aorri^. pro se.

PEI1 Ci:HIAhI.

I} On Juh°_-. 200'3. appellant. 110)

ert Lec tiorri^. an inntace, iiled a cum-

plaint in thc C'om: of Appea)s ior Stark

Count;,-. Norris sought a writ of mandx-

mus t.o compel appellees. StarA Countc

Comrnon Pleas Court Clerlt Phil G. Giara-

sis and Deput} Clerk A. Giffbrd, to remoce

from their records "the JulY 11, 2003 Ap-

pearance Docket and each of its entties"

and to retain "the certified 'June 25. 2002'

Appear-ance Docket," The docket entries

were of'his crin»nal case slemming from a

1992 indictntent.

{Si?} Nonris filed an affidavit that he

claimed iisted his priur "civii actimis and

eriminal appeals tvitltin the hreeeding (5)

five years pursuant to (R.C.] 2964.35."

The af'6darit, hovreYcr, did not contaqp

"brief desetiption of the nature" of each

civil action or appeal and the out.come of

each ch-il action and appeal. gG

?9G9.25(A)(1) tm(I (9). Ancl alehough Nor-

ris requested awai^ er of the fiiing fees

assessed bv the court of appeals based on

his clai ned indigenc', his affid4Mt of indi-

g'enC' did not contain the statement re-
quit•ed bc R.C. 2969.25(C)(1) setting forth

ti e halanc•e in hi: iumate account "for each

of'the preceding siN months, as c•ertitied by
dle in>titutiona( cashier."

{SS} On Auc*ust 1. 1_003. the court of

appeals sua spmnte dismissed Norris's

complaint.

11, 21 _L{i 9} We affirm the juclgment

of the t•uu-t ol' appeaLc. "The require-

n e7t.< ol F.C. 296J.2:^) are mandatory, and
failure ut romph. N\ith them subjecte an

inmatc> action to di.missal." State e.r red,

tlleilt r. l>'trhitl. 99 Ohio St•3d 17, 2003-

Ohio-2'63. <'S5' ?\.E.°_d 63Q. L o. Norri

failod to cninplhmdth I:-C. 290J.35(-ti) and

24169.2:)(Cf1). Ctrdr ra. rcd. liimbt•o v. Gd¢-

rrs. tii Ohio St.3d 197, 2002-Ohio-5608, 777

1.F,2d257. Si°^ lt7ritt'. 99 Ohio St3d 11

2003-0hio?9132i88 N.S °d (iti-t• f 2., 5.

Judpnent affit7ned.

M6IER. C.J.. P.ESNICIi. FRANCIS
E. SWEENEY, SR., PFEIFER.
LUNDBERG STRATTON. O'CONNO
and 0'DONNELL. JJ, concur.

lo(G O'nio St.:

?D0S-Uhio-

OFFICE OF' DIS,
COUNSi

SHRA?M

No. 2002-:

Supreme Cout ;

Submitted Dec

Dec"rcie(I Dec.

OK APPL1CiTi^^^" F'tiE I:I

{111} This cause can

consideration upon the L°

tion f'or reiiutatement b

lfam Jef'GeY ^hramek.

tion No. 00,59y:,13. las[
Antherst. ?iest 1'm,k.

{ G 2) The coun: comir.
its order ot' Ai,til It}. :

cout-1, pursusn; to Go^.:
suspended re,pcmdent ft

year v,-ith sL^ month, st.,

fiuds t}mt re_p,mdent

eotnplied nith that m•t

prorision= of Goc-Rar R.
fure.
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