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INTRODUCTION

Global Knowledge Trainnig, LLC ("Global") respeetfully submits this brief in support of

its appeal to this Court lrom the Decision and Order of the Ohio Board of Tax Appeals ("BTA"),

in Global Knowtedge 1 raining; LLC v. Levin (July 28, 2009), BTA Case No. 2006-V-471

("Global Knowdedge"). The B1'A affirmed the Tax Connnissioner's final determination as to 34

of 36 Global training courses he audited and found taxable as "computer services" under R.C.

5739.01(B)(3)(e) and R.C. 5739.01(Y)(1)(b). The BTA's decision should be reversed, and

judgment entered in Global's favor, because it is unreasonable and i.inlawful, for at least two

reasons. First, the thirty-four cou.rses found taxable by the B"I'A may not be taxed because on its

face R.C. 5739.01(Y)(1)(b) is unconstitutional. It taxes protected speech based on its content, in

violation of the rights to freedom of speech and cqual protection. It also is unconstitutionally

vague, in violation of the rights to due process and freedom of speech. Thus, this Court should

reverse the BTA's decision as to all courses found taxable, and entcr judgment in Global's favor.

Second, twenty-four of the courses found taxable by the B'1'A do not meet the three Statutory

Criteria (as detined on page 3, infr•a) required to be "computer services" under R.C.

5739.01(Y)(1)(b), and so this Court should reverse the BTA's decision as to those twenty-four

courses, and enter judgment in Global's favor as to them.

The statutory provisions at issue are R.C. 5739.01(B)(3)(e) and R.C. 5739.01(Y)(1)(b).'

R.C. 5739.01(B)(3)(e) taxes "cornputer services."' R.C. 5739.01(Y)(1)(b), the key provision for

' R.C. 5739.01 (B)(3)(e) and R.C. 5739.01(Y)(1)(b) have not been amended since the begimring
of the relevant audit period. See Appendix to the Merit Brief of Appellant Global Knowledge
1'raining, LLC ("Appx."), at Appxs. H, I.

2 R.C. 5739.01(B)(3)(e) provides, in relevant part:

(B) "Sale" or "selling" include all of the following transactions for a consideration in any
manner, whether absolutely or conditionally, whether for a price or rental, in money or by
exchange, and by any means whatsoever:

4017814. LDOC



purposes of this appeal, expands upon R.C. 5739.01(B)(3)(e) by defining "computer services" to

include "training of computer progratnmers and operators" that is "provided in conjunction witll

and to sLipport the sale, lease, or operation of taxable computer equipment or systems."3 In its

regulation iniplementing R.C. 5739.01(Y)(1)(b), the Ohio Department of Taxation ("DOT")

explained the meaning ol' "training" under the statute. O.A.C. 5703-9-46(A)(6) (1993). The

regulation defines "training" to be instruction of "computer programmers and operators in the

usc of computer equipment and its systems software," but not "instruction in the use of

application software or other result-oriented procedures." Id.4

Taken togethcr, the "training" provision of R.C. 5739.01(Y)(1)(b) and its implementing

regulation establish that training must meet three Statutory Criteria to be taxable as "computer

services":

***

(3) All transactions by which:

* * *

(e) * * * cornputer services * * * are or are to be provided for use in business when the true
object of the transaction is the receipt by the consumer of * * * computer services * * * ratlier
than the receipt of personal or professional services to wliich *** computer services *** are
incidental or supplemental.

3 In its entirety, R.C. 5739,01(Y)(1)(b) states: "`Coniputer services' means providing services
consisting ot'specifying computer hardware configurations and evaluating technical processing
characteristics, computer prograniming, and training of computer progranimers and operators,
provided in eonjunction with and to support the sale, lease, or operation of taxable computer

equipment or systems."

4 During the audit period at issue, O.A.C. 5703-9-46(A)(6) (1993) stated: "`Training' means
instiveting computer prograrmners and operators in the use of computer equipment and its
systems software. It does not include instruction in the use of application software or other
result-oriented procedures." The DOT amended the language of O.A.C. 5703-9-46 in 2004;
however, its substance remains unchanged. The amended regulation specifies that "computer
services" under R.C. 5739.01(Y)(1)(b) include "[t]raining computer programmers and operators
in the operation and use of computer equipment and its systems software." O.A.C. 5703-9-

46(A)(2)(d) (2009). The regulation specifically excludes "application software" from the

definition of "systems software." O.A.C. 5703-9-46(A)(4) (2009); see Appx. K.
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Statutory Criterion 1: The content of the training must be coinputer programming or operation;
the statute only taxes instruction "in the use of computer equipment and its systems software,"
and does not tax "instruction in the use of application software or other result-oriented
procedures" or instruction in any other subjcct matter.5

Statutory Criterion II: The training mtist be "provided in conjunction with and to supportthe
sale, lease, or operation of taxable computer equipment or systems."6

Statutory Criterion III: Attendees of the training must be "computer progranimers and
operators."7

Only if training rneets all three of these Statutory Criteria can it be taxed as "computer services"

under the "training" provision of R.C. 5739.01(Y)(1)(b).

As discussed in Proposition of Law No. I, irfra, the "training" provision of R.C.

5739.01(Y)(1)(b) is facially uneonstitutional because it taxes protected speech based on its

content, in violation of the rigllt to freedom of speech protected by the United States and Ohio

Constitutions. Statatory Criterion I demonstrates that the "training" provision of R.C.

5739.01(Y)(1)(b) necessarily taxes training based on its content; only training "in the use of

computer equipment and its systems software" may be taxed. Such a eontent-based tax on

s R.C. 5739.01(Y)(1)(b); O.A.C. 5703-9-46(A)(2),(6) ( 1993) (subsection (A)(2) mirrors the
language of the statute); see also Supplement to the Merit Brief of Appellant Global Knowledge
Training, LLC. ("Supp.") 37, 66; S.T. 1, 57; Global Knowledge, at 7-15; Burke tLfktg. Services,

hzc. v. Tracy (Sept. 6, 1996), B"TA No. 91-J-377, unreported, 1996 Ohio Tax LEXIS 1052, at

*23-*24 (stating that the Tax Commissioner did not tax training in application software, but did
tax training in systems software); Ohio Edison Co. v. Limbach (May 28, 1993), BTA No. 90-G-

1182, um•eported, 1993 Ohio'I'ax LEXIS 953, at *16-* 18 (stating that if courses "about the
future of computers" and "operating non-taxable communication equipment" had taken place in
Ohio, they would not have been taxable as "coarnputer services").

e R.C. 5739.01(Y)(1)(b); O.A.C. 5703-9-46(A)(2) ( 1993); see also Global Knowledge, at 10-13;

Mentor Technologies L.P. v. Tracy (Aug. 25, 1995), BTA No. 94-A-1058, unreported, 1995
Ohio Tax LEXIS 1035, at *4 (stating this as a criterion for training to be taxed under the statute).

7 R.C. 5739.01(Y)(1)(b); O.A.C. 5703-9-46(A)(2),(6) ( 1993); see also Global Knowledge, at 13-

14; Mentor Technologies, 1995 Ohio "I'ax LEXIS 1035, at *4-*9 (stating this as a criterion for
training to be taxed under the statute and defining "computer operator" by reference to the term
"computer programruer"); Burke Mktg., 1996 Ohio'l'ax LEXIS 1052, at *24-*25 (distinguishing
between computer programmers and operators, and other professionals, foi- purposes of taxing
training under the statute).
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protected speech is presumptively invalid and subject to strict scrutiny. Because Ohio has no

compolling state interest that justifies this content-based taxation, the "traiiiing" provision of

R.C. 5739.01(Y)(l)(b) violates the right to freedom of speech under the United States and Ohio

Constitutions.

Likewise, as explained in 13roposition of Law No. II, infra, the "training" provision of

R.C. 5739.01(Y)(1)(b) on its face violates the right to cqual protection under the tJnited States

and Ohio Constitutions, because it di1'Perentially taxes members of the same class based on the

content of protected speech. 1'he relevant class here is for-profit companies providing technical

instruction to corporate persomiel. Statutory Criterion I shows that only meinbers of this class

providing training "in the usc of computer equipment and its systems software" are taxed;

members of the class that do not provide training with such content are not taxed under the

statute. Selective, content-based taxation of members of the same class is subject to strict

scrutiny. Because Ohio has no compelling interest in this content-based taxation, the "training"

provision of R.C. 5739.01(Y)(1)(b) violates the right to equal protection under the United States

and Ohio Constitutions.

Proposition of Law No. III explains that R.C. 5739.01(Y)(1)(b) - in its entirety- is

facially unconstitutional because the terms "computer equipment" and "computer systems" as

used in the statute and its implementing regulation are impermissibly vague, in violation of the

rights to due process and freedom of speech protected by the United States and Ohio

Constitutions.8 A statutory term is unconstitutionally vague where persons of ordinary

intelligence must necessarily guess at its ineaning. In reviewing laws impacting protected

8 Because all services defined as "computer services" under R.C. 5739.01(Y)(1)(b) tnust involve
"computer equipment" or "computer systems" to be taxable, the impermissible vagueness of
those terms renders the entire statute facially unconstitutional, not just the "training" provision.
See footnote 26, infra, for further detail.
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speech, this standard is stringent. Statutory Criteria I and 11 require that training involve

"computer equipment" or "computer systems" to be taxable. Although capable of precise

definition, ihese inherently vagu.e terms are undefined in Ohio law, leaving it entirely unclear

wliat equipment falls within their scope, and thus what training is taxable. Because persons of

ordinary intelligence must necessarily guess at the meaning of these tertns, the statute is

impermissibly vague in violation of the rights to due process and freedom of speech protected by

the United States and Ohio Constitutions.

Because R.C. 5739.01(Y)(1)(b) is unconstitutional on its face, this Court should reverse

the BTA's decision as to all thirty-four courses it found taxable under the statute, and enter

judgment in Global's favor.

In addition to the above-discussed constitutional violations, Propositions oi' Law Nos. IV,

V, and VI, and Attaclunent A hereto, r'nfi^a, demonstrate that it was unreasonable and unlawful

for the BTA to tax twenty-four of Global's courses, because they do not meet the Statutory

Criteria to be taxable as "computer services." The twenty-four courses all are non-taxable for

one or more of three reasons: (i) they were instruc-tion in the use of routers and switches, not

"computer equipment" or "computer systems" as required under Statutory Criteria I and II;

(ii) thcy did not involve instruction in "systems software" as required under Statutory Criterion l;

and (iii) they were not attended by "computer progranviiers and operators" as required under

Statutory Criterion III. Thus, this Court shotild reverse the decision of the BTA as to those

twenty-1`our courses on statutory grounds, and enter judgment in Global's favor as to them.

5



STATEMENT OF FACTS

Global is a world leader in education in the areas of infrormation technology,

telecommunications, and broadband. (Supp. 4, 70-71, 74; H.R. 11; S.T. 68, 71, 74.),) Global

conducts regularly scheduled courses at various training centers around the world. (Supp. 39-40,

70-71, 74; S.T. 11-12, 68, 71, 74.) Global also conducts courses for specific clients at their

locations, and provides courses over the Internet. (Supp. 40, 70; S.T. 12, 68.) The courses vary

in difficulty, ranging from introductory to advanced subject matter. (Supp. 9-18; H.R. 30-66.)

"I'he typical attendee of a course varies with the level of difficulty; Global's introductory courses

are attended by career-changers and entry-level information technology ("IT") personnel,

whereas its more complex courscs are attended by advanced IT professionals. (Supp. 9-18, 29,

108-114, 117-118; H.R. 30-66, 110-11 l; H.R. Ex. 9 at 1-7, 10-11.) Global provides courses in

application software, as well as systems soflware, and on different types of hardware. (Supp. 4-

5, 9-10, 108-114, 116-118; H.R. 13-14, 31-32, 36-37; H.R. Ex. 9 at 1-7, 9-11.)

This appeal involves taxation of training courses conducted by Global in Ohio frorn July

1, 1997 through June 30, 2000. (See Supp. 37; S.T. 1.) After auditing Global's sales, the'I'ax

Commissioner detennined that 36 of its courses held cturing this period were taxable as

"computer services" under R.C. 5739.01(B)(3)(e) and R.C. 5739.01(Y)(1)(b). (Global

Knowledge, at 6; Supp. 37, 108-114; H.R. Ex. 9 at 1-7; S.T. 1.) On February 15, 2006, the Tax

Commissioner issued a final detern.iinafion, assessing $91,872.15 in use tax and interest against

Global. (Snpp. 37; S.T. 1.) On July 28, 2009, in the decision that is the subject of this appeal,

9°S.T." will refer to the Statutory Transcript, while "H.R." will refer to the Transcript of
Recorded Board of Tax Appeals Hearing, May 6, 2008, both of which are of record. As
previously noted, "Supp." will refer to the Supplement to the Merit Brief of Appellant Global
Knowledge Training, LLC, and "Appx." will refer to the Appendix to the Merit Brief of
Appellant Global Knowledge Training, LLC,
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the BTA held that the Tax Commissioner was correct in taxing 34 of the 36 courses as

"wmputer services" under R.C. 5739.01(B)(3)(e) and R.C. 5739.01(Y)(1)(b), but erred in taxing

the remaining two courses, (Global Knowledge, at 14-15.) The BTA affirmed assessment of

$73,233.15 in use tax, plus interest. (See Supp. 37, 79-81, 105-106; H.R. Ex. 7; S.T. 1, 105-

107.)

In making its detetmination, the BTA conducted an inquiry into Global's cun•iculum,

examining each course against the Statutory Criteria set forth above. In particular, it scrutinized:

(i) the content of the instruction; (ii) the equipment trained upon; and (iii) the course attendees.

(See Global Knowledge, at 7-15; Supp. 9-29, 41-64, 71-74, 108-119; H.R. 30-66 (Fox direct

testimony regarding curriculum), 71-108 (Fox cross-examination testimony regarding

curriculum), 110-113 (Bxatniner questioning regarding curriculum); H.R. Ex. 9 at 1-12 (Global's

detailed stuntnary of courses); S.T. 21-44, 71-74 (course descriptions).)10 The BTA relied upon

each of these Statutory Criteria in reaching its decision. (See Global Knowledge, at 7-15.)

In order for this Court to evaluate that part of Global's appeal tliat is not a eonstitutional

challenge, butrathcr is based tipon the statute (i.e., Propositions of Law Nos. IV, V and VI,

infra), Global must describe the courses at issue and analyze them against the Statutory Criteria

utilized by the B1'A. So doing reveals that - in addition to the two cotirses the BTA found non-

taxable - twenty-four of the thirty-six courses are non-taxable under the statute." Lach of those

twenty-four courses does not mect one or more of the Statutory Criteria.

10 Michael Fox, Global's Senior Vice President for Prodact Management and Enterprise
Solutions, and Brian Holland, Global's General Counsel, testified for Global at the BTA
IIearing. Thc 'I'ax Coinmissioner presented no witnesses.

tt "I'he BTA cotrectly found two courses non-taxable based on their content, as they were
inslruction in application software, not systems software, as required by the statute. (Global

Knowledge, at 9.)

7



• Seventeen of the twenty-four courses were instruction in the use of routers and

switches, which are network eduipment that functions independently of a computer's

central processing unit ("CPU"). These devices operate as the "traffic cops" that

manage the flow of information over various types of networks, including computer,

cable and telecommunications networks. As the BTA correctly determined, "routers

and switches are not computers per se." Global Knowledge, at 12. They also are not

"computer equipment" or "computer systems." These courses thus are non-taxable

under the "training" provision of R.C. 5739.01(Y)(1)(b) because they do not meet

Statutory Criteria I and 11.12

• Six of the twenty-four courses were instruction in application software, not systems

soflware. Systems software is the small subset of software considered "operating

systems," sueh as UNIX, VMS, and Windows. Application software is that with

which the end user interfaces to perform various work and personal functions; it

operates on top of systems sottware. lnstruction in application software is not taxable

under the statute. These courses thus are non-taxable under the "training" provision

of R.C. 5739.0 1 (Y)(1)(b) because they do not meet Statutory Criterion 1. 13

• Ten of the twenty-four courses were introductoiy courses, the attendees of which

were career-changers or entry-level IT personnel. 'fhe attendees ot'these courses had

not yet achieved the required technical acurnen to be considered "computer

progranimers and operators." These courses thus are non-taxable under the "training"

provision of R.C. 5739.01(Y)(1)(b) because they do not meet Statutory Criterion 111.14

Global conceded that 10 courses, which involved instruction in systems software, are taxable
under the statute. (Global Knowledge, at 6; Supp. 15, 17-18, 108, 112-114; H.R. 54-55, 62-66;
H.R. L,x. 9 at 1, 5-7.) However, because the statute is unconstitutional on its face, see
Propositions of Law Nos. 1, 11 and 111, in, fi°a, those 10 courses are not properly taxable either.

" (See O.A.C. 5703-9-46(A)(2),(6) (1993); Supp. 5-7, 9-16, 28-29, 85, 87, 89-92, 95-96, 98-104,
109-113, 116-117, 124; H.R. 14-15, 20-24, 33-38, 41-48, 52, 56-61, 109-110; H.R. ];x. 5 at 3, 5,
7-10; H.R. Bx. 6 at 3-4, 9-15; H.R. Ex. 9 at 2-6, 9-10, Att. B.)

13 (See O.A.C. 5703-9-46(A)(6) (1993); Supp. 9, 14-16, 111-113, 118; H.R. 51-52, 55-58; H.R.
Ex. 9 at 4-6, 11.)

14 (See O.A.C. 5703-9-46(A)(2),(6) (1993); Supp. 9, 12-16, 108-109, 111-113, 117; H.R. 32-33,
45-49, 52, 56-61; H.R. Ex. 9 at 1-2, 4-6, 10.)
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The Tax Commissioner presented no evidence before the BTA disputing the content of these

courses, the equipment used, or their attendees. (Supp. 34; H.R. 133.)'5

ARGUMENT

T'his Court reviews BTA decisions for reasonableness atzd lawfulness. R.C. 5717.04. If

this Court determines that a BTA decision is unreasonable or unlawful, it "shall reverse and

vacate the decision or modify it and enter final judgment in accordance with such niocGfication."

Id. This Court "will not hesitate to reverse a BTA decision that is based on an incorrect legal

conclusion." Bd ofL'duc. ofGahanna-.Teffers•on Local Sch. Dist v. Zaino (2001), 93 Ohio St.3d

231, 232, 754 N.E.2d 789 (citation omitted). Facial constitutional challenges to taxing statutes

may be raised in the first instance on appeal to this Court from the B'1'A. Comtech Systems, Inc,

v. Lirnbach (1991), 59 Ohio St.3d 96, 101, 570 N.E.2d 1089. "[S]trict constnlction of taxing

statutes is required, and any doubt must be resolved in favor of the citizen upon whom or the

property upon which the burden is sought to be imposed." Roxane Laboratories, Inc. v. Tracy

(1996), 75 Ohio St.3d 125, 127, 661 N.E.2d 1011 (citation and internal quotation marks

omitted).

The B'TA's decision cannot stand as to any of Global's courses found taxable, because

the statute on which the tax was based is unconstitutional on its face in several respects. See

Propositions of Law Nos. I, II and III, infYa. Moreover, as to twenty-four courses, the BTA's

decision cannot stand because those courses do not meet the Statutory Criteria required to be

15 For ease of reading, Global has not set forth a description of each course in the Statement of
Facts. A detailed description of the content of each course at issue, any equipment trained upon,
and its attendees can be found in Attachnient A hereto (pages 36-47, infra).

For a spreadsheet summarizing the reasons why each of the thirty-six courses is non-taxable, see
Appx. L.
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taxable "computer services" imder the "training" provision of R.C. 5739.01(Y)(1)(b). See

Propositions of Law Nos. IV, V and Vi, and Attachment A, dnfra.

1. Proposition of Law No. 1: The "training" provision of R.C. 5739.01(Y)(1)(b) on its
face violates the right to freedom of speech protected by the United States and Ohio
Constitations.16

Section 11 of Article I of the Ohio Constitution is interpreted in aecordance with the First

Amendment to the United States Constitution. State ex rel. Beacon Journal Publ'g C'o. v. Bond

(2002), 98 Ohio St.3d 146, 150, 781 N.E.2d 180 (citations omitted).i7 Both provisions protect

the right to freedom of speech. On its face, the "training" provision of R.C. 5739.01(Y)(1)(b)

violates both provisions. That is because: (i) under the First Amendment, training in computer

programming and operation is protected speech; (ii) the "training" provision of R.C.

5739.01(Y)(l)(b) taxes that protected speech based on its content, rendering it presurnptively

invalid under the First Amendment and subject to strict scrutiny; and (iii) the State cannot meet

its "heavy burden" under strict scrutniy, because there is no compelling interest that justifies the

content-based taxation of that protected speech. The statute is unconstitutional on its face.

A. Training in Computer Pro$!ramming and Operation is Protected Speech.

The purpose of the First Amendment "is to protect the market in ideas, broadly

understood as the public expression of ideas, narratives, concepts, imagery, opinions - scientific,

political, or aesthetic - to an audience whom the speaker seeks to inform, edify, or entertain."

Hai°dy v. Jefferson Cmly. C'oll. (C.A.6, 2001), 260 F.3d 671, 683 (citation and internal quotation

marks oniitted), ccrtiorari denied Bess•ey v. Hardy (2002), 535 U.S. 970, 122 S.Ct. 1436, 152

L.Ed.2d 380. It protects "the advancement of knowledge, the transformation of taste, political

16 Proposition of Law No. 1 corresponds with Assignment of Error No. I raised in Global's
Notice ofAppeal.

17 The First Amendment is applicable to the states by virtue of the Fourteenth Anlendment. Id. at

150 n.2.
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change, cultural expression, and the other objectives, values, and consequences of * * *

speech *** ." Id. (ellipses added; citation and internal quotation marks omitted). "[E]ven dry

information, devoid of advocacy, political relevance, or artistic expression, has been accorded

First Amendment protection." Goulart v. Meadows (C.A.4, 2003), 345 F.3d 239, 248 (citation

and internal quotation rnarks omitted). 'hhus, instruction in technical subject matter is protected

speech. See id. at 247-248 (stating that the "transmission of lrnowledge or ideas by the way of

the spoken or written word" is "pure speech," and holding that instruction in the topics of

geography and fiber arts is protected speech) (internal quotation marks omitted); Big Manaa Rag,

Inc. v. United States (C.A.D.C.1980), 631 F.2d 1030, 1034-1035 (finding that a tax exemption

granted based on the type of "instruction or training" provided by an organization implicated the

First Amendment). Because it is such instruction, training in computer pirogramming and

operation is protected speech under the First Amendment.

B. The "Trainin¢" Provision of R.C. 5739.01(Y)(1)(b) is Presumptively Invalid
and Subiect to Strict Scrutiny Because, On Its Face, It Taxes Training Based
on Its Content

A statute presumptively violates the First Amendment and is subject to strict scrutiny if,

by its terms, it taxes protected speecli based on its content. Simon & Schuster, Inc. v. New York

Crime Victims Board (1991), 502 U.S. 105, 115-118, 112 S.Ct. 501, 116 L.Ed.2d 476; Arkansas

Wrilers•' Project v. Ragland (1987), 481 U.S. 221, 229-231, 107 S.Ct. 1722, 95 L.Ed.2d 209. To

overcome the presumption of invalidity, the State must demonstrate that the statute is "necessary

to serve a compelling state interest and is narrowly drawn to achieve that end." Simon &

Schuster, 502 tJ.S. at 118 (internal quotation and citation omitted); Arkansas YVi-iters' Project,

481 U.S. at 231 (citation omitted). A statute that cannot meet strict scrutiny's "heavy burden"

must be struck down as unconstitutional. Id.
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In Arkansas YVriters' Project, the United States Supreme Court held that an Arkansas

statute, which taxed magazines based on their content, violated the First Amendment. 502 U.S.

at 234. The statute exempted proceeds from the sale of "religious, professional, trade and sports"

magazines from sales tax, but did not exenipt proceeds from the sale of general interest

magazines. Id. at 224. Thus, "a magazine's tax status depencled entirely on its content." Id. at

229 (etnphasis sic). To determine whether a magazine was subject to sales tax, Arkansas tax

authorities necessarily had to examine the content of the message being conveyed. Id. at 230.

The Court deemed "[s]uch official scrutiny of the content of publications as the basis for

imposing a tax [to be] entirely incompatible with the First Amendment's guarantee of freedom of

the press." Id. (citation omitted). Arkansas, therefore, faced a "heavy burden in attempting to

defend its content-based approach to taxation of magazines" Id. at 231. Although there was "no

evidence" that the legislature had acted with an "improper censorial motive," the Court held that

such a content-based provision still was subject to strict scrutiny. Id at 228, 231. Arkansas

could not demonstrate a compelling interest that justified the "selective, content-based taxation

of certain magazines," and so the statute failed strict scrutiny and violated the First Amendment

right to freedom of the press. Id. at 234.

Building upon the principles articulated in Arkansas Wr•iters' Project, in Simon &

Schuster• the Court held that content-based taxation of any protected speech is presumptively

invalid and subject to strict scrutiny under the First Amendment. See 502 U.S. at 115-118. That

conclusion was based not upon the First Amendment's right to freedom of the press, but upon its

broader right to freedom of speech. Id The New York law at issue in Simon & Sahuster

confiscated income that an accused or convicted criminal gamered from works describing his

crime. Id at 109. Those funds were placed in an escrow account and niade available to the

12



victims of the crime and the criminal's other creditors. Id. The Court found this law

indistinguisliable from the tax law at issue in Arkansas Yhriters' Project because "[b]oth forzns of

financial burden operate as disincentives to speak." Id. at 116-117 (ernphasis added). Finding

the notion "so obvious as to not require explaiia.tion," the Court held that a "statute plainly

impos[ing] a, fdnancial disincentive only on speech of a particular content" is presumptively

inconsistent with the right to freedom of speech. Id. at 115-116 (emphasis added; citation and

in(ernal quotation marlcs omitted). The Court made clear that this principle "does not vary with

the identity of the spealcer." Id. at 117. Because the law imposed a content-based financial

disincentive on protected speech, the Court subjected it to strict scrutiny. Id. at 118. In doing so,

the Court explicitly rejected the contention that "discriminatory financial treatment is suspect

under the First Amendment only when the legislature intends to suppress certa.in ideas." Icl. at

117. As the State could not show that the law was narrowly tailored to serve a compelling

interest, the Court held that the law failed strict scrutiny and violated the First Amendnient right

to freedotn of speech. Id. at 123.

In United States Satellite Broadcasting Co., Inc, v. Lynch (E.D.Cal. 1999), 41 F.Supp.2d

1113, the court applied the principles enunciated in Arkansas Writers' Project and Sirnon &

Schusler. Plaintiff there brought suit cliallenging the California Boxing Act, which imposed a

tax on pay-per-view telecasts of boxing, wrestling, kickboxing, and similar eontests. Id at 1116.

The court found that "[o]n its face, the Boxing Act taxe[d] some telecasts, and not others, based

on the content of those telecasts." Id at 1120. It thereby created a"rnancial disincentive" to

broadcast telecasts with a particular content. Id, at 1121 (quoting Simon & Schuster). Applying

Arkans•as Writers•' Project and Sirnon & Schuster, the court held the tax presumptively invalid

and "immediately subject[] to strict scrutiny" under the First Amendment. Id. at 1120-1121.
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The Boxing Act failed strict scrutiny, because the State had no compelling interest in taxing

telecasts based on their content. Id at 1121-1123. Because the Act constituted "exactly the kind

ofjudgment about content which the First Amendment does not allow California to make," the

court held it unconstitutional tmder the First Ainendment right to freedom of speech. Id. at 1123.

The statute at issue here must fail, just as did the statutes in Arkansas Wr•iters' Project,

Simon d; Schuster, and United Slates Satellite Broadcasting.is As previously discussed,

Statutory Criterion I requires that, to be taxable, training must be in computer programming or

operation. Indeed, O.A.C. 5703-9-46(A)(6) (1993) states that the statute only taxes instruction

"in the use of computer equipment and its systems software," and does not tax "instruction in the

use of application software or other result-oriented procedures," or instruction in any other

subject matter.19 The statute and its implementing regulation innpose a tax upon - and thus

impertnissibly place a"financial disincentive" upon - protected speech of only a particular

content, i. e., instiuction in the use of computer equipment and its systems sofrivare. In order to

determine whetlier any particular training is taxable under the provisioti, the Ohio tax authorities

must necessarily scrutizvae its content, because training is only taxable if the authorities

determine that it consists of instruction in tlie use of computer equipment and its systems

18 See also, e.g, Opinion of the Justices to the Senate (2002), 436 Mass. 1201, 1202, 1205-1206,
764 N.E.2d 343 (advising the Massachusetts Senate that a proposed law, requiring proceeds
related to a crime to be placed in an escrow account, on its face constituted an impermissible
financial disincentive oti protected speech under the First Amendment); Dep't ojRevenue v.

Magazine Publishers ofAm. (Fla. 1992), 604 So.2d 459, 461-463 (holding a law, wliich used the
content of a publication as onc of five criteria for taxation, to be unecrostitutional under the First
Amendment).

19 1'his Court "niust consider" the DOT's implementation and interpretation of R.C.
5739.01(Y)(1)(b), including its authoritative construction promulgated in O.A.C. 5703-9-46
(1993). See I"orsyth Counly v. 7'he Nationalisl Alovernent (1992), 505 U.S. 123, 131, 133-134,
112 S.Ct. 2395, 120 L.Ed.2d 101 (citations omitted) (stating the same point, anct holding that an
ordinance "as construed by the county" was content-based because "the ordinance often
require[d] that the fee be based on the content of the speech").
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software; instruction in other content is not taxable. Such official scrutiny of content as the basis

for taxation is "entirely incompatible" with the First Ainendment. See Sinzon & Schuster, 502

U.S. at 115 (citation and internal quotation marlcs omitted); Arkansas Writers' Project, 481 U.S.

at 230 (citation omitted); United States Satellite Broadcasting, 41 F.Supp.2d at 1120 (citation

and internal quotation marks omitted). Accordingly, the statute is presumptively invalid and

subjectto strict scrutiny. See 502 U.S. at 115, 118; 481 U.S. at 230-231; 41 F.Supp.2d at 1120.

The application of the statute to Global in this case reinforces this conclusion. Both the

'I'ax Commissioner and the BTA rigorously examined the content of the 36 courses to determine

whether each one was taxable under R.C. 5739.01(Y)(1)(b). Global Knowtedge, at 7-15; Supp.

9-29, 37, 41-64, 66, 71-74, 108-119; H.R. at 30-66 (Fox direct tesrimony regarding course

content), 71-108 (Fox cross-examination testimony regarding course content), 110-113

(Examiner questioning of Fox regarding course content and equiprnent); H.R. Fx. 9 at 1-12

(Global's detailed sunimary of courses); S.T. 1, 21-44, 57, 71-74 (course descriptions and

conclusions of the Tax Commissioner and auditor based on course content). 1'he "Tax

Commissioner and the BTA then selectively taxed Global's courses based upon their content;

they taxed courses that they believed were instruction "in computer equipment and its systems

software," but did not tax courses that they believed were instruction in application software.

Global Knowledge, at 7-15; Supp. 37, 66; S.T. 1, 57. This selective taxation of Global's courses

by Ohio tax authorities underscores that the statute, on its face, imposes a content-based tax on

protected speech.

Because, on its face, the "training" provision ol'R.C. 5739.01(Y)(1)(b) taxes training

based on its content, it is presumptively invalid aud subject to strict scnriiny.
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C. The "Training" Provision of R.C. 5739.01 (Y)(1)(b) Fails Strict Scrutiny and
thus Violates the Right to Freedom of Speech.

Appelleo faces a"heavry burden" in defending this content-based tax against strict

scrutiny. Arkcansas Writers' Project, 481 U.S. at 231. It must be struck down utzless appellee

can demonstrate that the law "is necessary to serve a compelling state interest and is narrowly

drawn to achieve that end." Id. (citation omitted); Simon & Schuster, 502 U.S. at 118 (citation

and internal quotation marks omitted). Appellee cannot meet its "hcavy burden."

'I'he Ohio General Assembly enacted the "training" provision of R.C. 5739.01(Y)(1)(b) as

part of a comprehensive tax package designed to raise revemra for the State. See Kelly, Ohio

Business Groups Back Revised Tax Plan: Package Includes Putting Excises on Some Scrvices,

'1'he Blade, Jmie 8, 1983, at 3(ctescribing the tax package enacting this provision); Democrats

Pass Ohio Budget Bill in Senate, 17-16: $25 Billion Measnre Lacks GOP Support, The Blade,

June 25, 1983, at 1, 4 (describing the tax as a revenue raising measure); Comtech Systems, 59

Ohio St.3d at 97-98 (discussing the procedural history of the provision in the Ohio General

Assembly) 20 That general interest in raising revenue is insut'6cient as a matter of law to validate

the statute's content-based taxation of training.21 Consequently, it fails strict scrutiny.

Because, on its face, the "training" provision of R.C. 5739.01(Y)(1)(b) violates the right

to freedom of speech protected by the First Amendment to the United States Constitution, and

20 Copies of the two cited articles from The Blade are found at Appxs. N, O.

21 See United States Satellite Broadcasting, 41 F.Supp.2d at 1121 ("While [the State's general
interest in raising revenue] has been described as `critical' and `important,' as a matter of law it
does not justify a con(ent-based tax on speech.") (citing and quoting Arkansas YVriters' Project,
481 U.S. at 231-232); see also Forsyth, 505 U.S. at 135-136 ("While [raising revenue for police
services] is undoubtedly an important governnient responsibility, it does not justify a content-
based permit fee.") (citation omitted); Simon & Schuster, 502 U.S. at 120-121 (the State does not
have a conspelling interest in raising funds for victim con7pensation through confiscation of
proceeds from wrongdoer's speech about crime); Minneapolis Stcrr v. Minn. Comm'r (1983), 460
U.S. 575, 585-586, 103 S.Ct. 1365, 75 L.Ed.2d 295 (the State's interest in raising revenue was
"critical" but not "compelling.").
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the coextensive Section 11 of Articlc I of the Oliio Constitution, the BTA's decision is

unreasoiiable and unlawfiil. It should be reversed as to all thirty-four of Global's courses found

taxable, and judgment entered in Global's favor.

11. Proposition of Law No. II: The "training" provision of R.C. 5739.01(Y)(1)(b) on its
face violates the right to equal protection under the United States and Ohio
Constitutions. 22

'I'he "training" provision of R.C. 5739.01(Y)(1)(b) on its face also violates the right to

equal protection under the Fourteenth Amendment to the United States Constitution, and Section

2 of Article I of the Ohio Constitution z3 The Equal Protection Clause "protects the individual

from state action which selects him out for discriminatory treatment by subjecting him to taxes

not iinposed on otliers of the saine class." Boothe Financial Corp. v. Lindley (1983), 6 Ohio

St.3d 247, 249, 452 N.E.2d 1295 (citation and internal quotation marks omitted), certiorari

denied Linabach v. Boothe Financial Corp. (1984), 464 U.S. 1057, 104 S.Ct. 740, 79 L.Ed.2d

198. Companies cngaged in the "same business in character and kind" are members of the same

class. State ex rel. Woodinen Accident Co. v. Conn (1927), 116 Ohio St. 127, 136, 156 N.E. 114

(citation and internal quotation marks omitted). A statutory classification that differentially

treats such similarly-situated companies based on the content of protected speech is subject to

strict scrutiny; the classification violates the right to equal protection unless it is necessary to

serve a compelling state interest and is narrowly tailored to achieve that end. See Police Dep't of

the City of Chicago v. Mosley (1972), 408 U.S. 92, 101-102, 92 S.Ct. 2286, 33 L.Ed.2d 212

(subjecting a content-based classification to strict scrutiny and holding that it violated the

constitutional right to equal protection); Thompson, 95 Ohio St.3d at 269-270, 272-273 (same).

zZ Proposition of Law No. II corresponds with Assigninent of Error No. 1 raised in Global's

Notice of Appeal.

23 The two are "functionally equivalent." Ohio v. Thompson (2002), 95 Ohio St.3d 264, 266, 767

N.E.2d 251 (citation and internal quotation marks omitted).
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The relevant class here is for-profit companies providing technical instruction to

corporate persomiel. See Conn, 116 Ohio St. at 136. 24 On its face, the statute differentially

treats niembers of that class by taxnlg or not taxing them based upon the content of protected

speech. A metnber of the relevant class can only be taxed if it provides training that meets

Statutory Criterion 1; such training must be instruction "in the use of computer-equipment and its

systems software" to be taxable. If a member of the class does not provide instrnction with that

contcnt, then it camiot be taxed under the statute, even if its training meets the other two

Statutory Criteria. The statute therefore taxes members of the relevant class differently, based on

the content of their instruction. Such a statutoty classitication must be subjected to strict

scrutiny. See generally Mosley, 408 U.S. at 101-102; Thompson, 95 Ohio St.3d at 269-270.

1'his conclusion is bolstered by exaniining the administration of the statute by the Ohio

tax authorities. If they conclude that a metnber of the relevant class lias provided training "in the

use of computer equipment and its systems software" (and which also meets the other two

Statutory Criteria), they tax that training. Global Knowledge, at 7-15; Supp. 37, 66; S.T. 1, 57;

see Burke Mktg., 1996 Ohio 'fax LEXIS 1052, at *23-*24 (stating that the Tax Commissioner

taxed systems software training). By contrast, where a member of the relevant class provides

training in the iuse of non-cotnputer equipnient or application software, the tax authorities do not

tax that training. Global Knowledge, at 7-15; Supp. 37, 66; S.T. 1, 57; see Burke Mktg., 1996

Ohio Tax LEXIS 1052, at *23-*24 (stating that the Tax Commissioner did not tax application

software training); Ohio Edison, 1993 Ohio 1'ax LEXIS 953, at * 16-* 18 (asserting that if eourses

"about the future of computers" and "operating non-taxable conununicafion equipment" liad

24 See also StewartDry Goods Co. v. Lewis (1935), 294 tJ.S. 550, 566, 55 S.Ct. 525, 79 L.Ed.

1054 (finding vendors engaged in "similar acts" to be members of the same class); Myers v. City

ofDefiance (1940), 67 Ohio App. 159, 174, 36 N.E.2d 162 (finding persons "engaged in the
same business" to be members of the same class).
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taken place in Ohio, they would ziot have been taxable as "computer services"). Such selective,

content-based taxation of similarly-situated companies is subject to strict scrutiny. See generally

Moslcy, 408 U.S. at 101-102; Thompson, 95 Ohio St.3d at 269-270.

Under strict scrutiny, the statute must be struck down unless appellee can demonstrate

that the law is necessary to serve a compelling state interest and is narrowly drawn to achieve

tlzat end. See Mosley, 408 U.S. at 101-102; Thompson, 95 Ohio St.3d at 269-270. As already

discussed under Proposition of Law No. I, as a matter of law Ohio's general interest in raising

revenue is insuffrcient to validate the statute's content-based taxation of similarly-situated

companies. As such, it fails strict scrutiny.

The BTA's dccision is unreasonable and unlawful because the statute on its face violates

the right to equal protection under the Fourteenth Amendment to the United States Constitution,

and the cognate Section 2 of Article T of the Ohio Constitution. For that reason, its decision

should be reversed as to all thirty-four courses found taxable, and judgment should be entered in

Global's favor.

III. Proposition of Law No. III: R.C. 5739.01(Y)(1)(b) is facially unconstitutional
because the ternrs "computer equipnrent" and "computer systems" as used in the
statute and its implementing reeulation are impermissibly vague under the United
States and Ohio Constitutions z3

The terms "computer equipment" and "computer systems," as used in R.C.

5739.01(Y)(1)(b) and O.A.C. 5703-9-46(A)(2),(6) (1993), are impermissibly vague under the

Due Process Clause of the Foui-teenth An7endment to the United States Constitution, and the

Free Speech Clauses of tlie First Amendment to the United States Constitution and Section I 1 of

Article I of the Ohio Constitution. Statutory Criteria I and II require that training involve

25 Proposition of Law No. III corresponds with Assignment of Error No. I raised in Global's
Notice of Appeal.
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"computer equipment" or "computer systems" to be taxable. Because those key terms are not

drafted with the "narrow specificity" required of laws impacting First Amendment rights, they

are impermissibly vague and render the entire statute facially unconstitutional.2e See Ilynes v.

Mayor and Council ofBorough ofOradell (1976), 425 U.S. 610, 620, 96 S.Ct. 1755, 48 L.Ed.2d

243 (citation and internal quotation marks omitted).27

A. A Term is Unconstitutionally Vaeue where Persons of Ordinary Intellikence
Must Necessarily Guess At Its Meaning.

When persons of ordinary intelligence must necessarily guess at the meaning of a

statutory teim, the term is unconstitutionally vague, in violation of the right to due process.

Hynes, 425 U.S. at 620; Big Mama Rag, 631 F.2d at 1035. The vagueness doctrine is rooted in

the due process requirement of notice; those subject to a law must be informed of its meaning.

United Food & Conafnercial Workers Union v. Sw. Ohio Reg'l Transit Auth. (C.A.6, 1998),163

F.3d 341, 358-359; Big Mama Rag, 631 F.2d at 1035. The vagueness doctrine also is aimed at

preventing the "arbitrary and discriminatory" enforcement of laws by officials lacking specific

statutory guidelines. United 1%oodl 163 F.3d at 358-359 (citations and internal quotation marks

26 Under Propositions of Law Nos. I and II, supra, the "training" provision of R.C.
5739.01(Y)(1)(b) is unconstitutional. However, under Proposition of Law No. 11I, the entire
definition of "cornputer services," and thus R.C. 5739.01(Y)(1)(b) in its entirety, is
unconstitutional. R.C. 5739.01(Y)(1)(b) includes four services within the definition of taxable
"computer services": (i) "specifying coniputer hardware configurations," (ii) "evaluating
technical processing characteristics," (iii) "computer programming," and (iv) "training of
computer programmers and operators." To be taxable under the statute, each of those services
must meet the requirement set forth in Statutory Criterion 11. In other words, each service must
be "provided in conjunetion witli and to support the sale, lease, or operation of taxable computer
equipment or systems." R.C. 5739.01(Y)(1)(b); O.A.C. 5703-9-46(A)(2) (1993). As Proposition
of Law No. III explains, the terms "computer equipment" and "computer systems" as used in
Statutory Criterion II are unconstitutionally vague. Since all four services must meet this
Statutory Criterion to be taxable "computer services," its invalidity renders the entire definition

facially unconstitutional.

27 As discussed in footnote 19, supra, this Court "must consider" the DO1"s implenienting
regulation in evaluating Global's facial challenge to R.C. 5739.01(Y)(1)(b). I'orsyth, 505 U.S. at

131 (citations omitted).
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omitted); Big Mama Rag, 631 F.2d at 1035 (citations omitted). The test for vagueness is

particularly stringent in review of laws regulating protected speech. Hynes, 425 U.S. at 620;

United Food, 163 F.3d at 359; Big Mama Rag, 631 F.2d at 1035. "[L]n the First Arnendn2ent

area government may regulate * * * only with narrow specificity." Hynes, 425 U.S. at 620

(ellipsis in original; citation and intenial quotation marks omitted). 'fhis stringent requirement

recognizes that vague laws impacting First Amendment rights "require (those subject to them) to

steer far wider of the unlawful zone, tlian if the boundaries of the forbidden areas were clearly

marked, * * * by restrieting their conduct to that which is unquestionably sate. Free speech may

not be so inhibited." Big Mama Rag, 631 F.2d at 1035 (ellipsis in original; citations and internal

quotation marks omitted).28

In accordance with these principles, the United States Supreme Court in Hynes found a

municipal ordinanec unconstitutionally vague. 425 U.S. at 621-622. The ordinance required

those canvassing door-to-door for a"recognized charitable cause" or a "political campaign or

cause" to "notify the Police Department, in writing, for identification only." Id at 612 (internal

quotation marks omitted). Reviewing the ordinance under the slTingent standard required for a

law regulating protected speech, the Court found it unconstitutionally vague for two reasons. Id.

at 620-623. First, it was not clear to which organizations the ordinance applied. Id. at 621. For

instance, because the term "recognized charitable cause" was not defined, it was uncertain by

whoni a charitable cause had to be "recognized" to fall within the scope of this term. Id

Second, the statute did not define what was required to comply with the notice requirement; it

28 See also, e.g., United Food, 163 F.3d 341 at 359-360 (holding the undefined terms
"controversiaP' and "aesthetically pleasing" unconstitutionally vague under the strict standard of
review); Bullfrog Films, Inc, v. Wick (C.A.9, 1988), 847 F.2d 502, 512-514 (holding several
regulations unconstitutionally vague under the strict standard of review because, although "one
might perhaps make some educated guesses as to the meaning of these regulations *** one
could never be confident that the [agency] would agree.") (ellipsis added).
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gave no indication of what had to be set 1'orth in the notice or wliat the police considered

adequate "identification." Id. This lack of specificity stood in marked contrast to the detailed

notice requireinents stated in a commercial canvassing ordinance. Id. The Court thus held the

ordinance to be unconstitutionally vague. Id. at 620-623.

The D.C. Circuit struck down a similarly vague law in Big Mama Rag. The case

addressed a U.S. 'Treasury regulation defining the term "educafionaP" for purposes of' granling a

tax exemption to certain organizations. 631 F.2d at 1034. The regulation definul the term by

reference to the typc of "instruction or training" an organization provided. Id. An organization

that advocated "a pailicular position or viewpoint" quaGfied as "educational" only if it presented

a"sufficiently fiill and fair exposition of the pertinent facts ***." Id. (ellipsis added). On the

other hand, an organization was not "educational" if its "principal funotion [was] the mere

presentation of unsupportcd opinion." Id. The Court analyzed this definition under the "striet

standard" required for a law regulating protected speech. Id. at 1035. Like the Court in Hynes,

the D.C. Circuit found the term "educational" unconstitutionally vague for two reasons. First, it

was timcertain to whom the term applied; the regulation "did not clearly indicate which

organizations [were] advocacy groups and thereby subject to the `fiill and fair exposition'

standard." Id at 1037. Second, the statute did not precisely define the line between what

constituted a "full and fair exposition of the pertinent f'acts" and what did not. Id. at 1039-1040.

The subjective, case-by-case line drawing necessitated by the ambiguous definition of

"educational" le$1RS officials with impermissible latitude to arbitrarily and selectively apply

the regulation. Id. at 1037, 1039-1040. The Court thus held the regulation irnpermissibly vague.
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B. The Terms "Computer Equipment" and "Computer Systems" are
Unconstitutionally Vagae because Persons of Ordinary Intellitzence Must
Necessarily Guess At Their Meanint!.

'1'he terms "computer equiptnent" and "computer systems," as used in R.C.

5739.01(Y)(1)(b) and O.A.C. 5703-9-46(A)(2),(6) (1993), are inherently vague, and in need of --

but lacking in -precise statutory definitions. As teclinology has rapidly evolved, different types

oP technological equipment - such as computer, network, telecommunications, and cable

equipment - have become inereasingly interconnected. Network equipment now is used to

transmit hiformation between and among computers, printers, telephones, televisions, and other

types of devices operating on the same or different networks. See Supp. 5-7, 16, 117, 124; H.R.

14-15, 20-21, 23-24, 59; H.R. Ex. 9 at 10, Att. B. `1'his interconnectedness presents an obvious

problem when attempting to defnie what constitutes "computer equipment" and "computer

systems" under the statute, and what does not. Absent clear statutory definitions, the boundaries

of these terms in relation to other types of equipment- which are non-taxable under the statute -

cannot be ascertained. Cf. Mentor Technologies, 1995 Ohio Tax LEXIS 1035, at *6 ("Clearly,

the parties' vastly different interpretations set forth in their respective arguments demonstrate the

ambiguous nature of the statutory and code sections under consideratiqn.").

Ohio law does not, however, define these terins. See Global Knowledge, at 10. Thus, as

in I-Iynes, 425 U.S. at 621-622, and Big Mama Rag, 631 F.2d at 1036-1040, the statute's

application is unclear. A coinpany providing technical training cannot know with any certainty

what hardware will be decmed "computer equipment" or "comptiter systcros" by the Ohio tax

authorities until after its training is conducted, a tax dispute arises, and the tax authorities render

their opinion as to whether the devices trained upon come within the meaning of the statute.

"One might perhaps make some educated guesses as to the meaning o£these [teints], but one

could never be contident [the Ohio tax authorities] would agree." Bulffirog Films, 847 F.2d at
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513. 'I'hc statute therefore not only fails to provide notice of what training is taxable, but it also

invites arbitrary application. See Big Mama Rag, 631 F.2d at 1035. Such subjective, case-by-

case line drawing by the Oliio tax authorities is incompatible with the rights to due process and

freedom of speech. See id, at 1037, 1039-1040.

'fhe need for, and ability to draw, precise statutory definitions of these critical terms is

demonstrated by contrasting the carefid delinition of "computer or peripheral equipment" set

forth in the U.S. Internal Revenue Code ("IRC"). The IRC defines a "computer" as:

a programmable electronically activated device which * * * is
capable of accepting information, applying prescribed processes to
the inforniation, and supplying the results of these processes witli
or without human intervention, and * * * consists of a central
processing unit containing extensive storage, logic, arithmetic, and
control capabilities.

Section 168(i)(2)(B)(ii), Title 26, U.S.Code. The IRC defines "peripheral equipment" as "any

auxiliary machine (whether on-line or off-line) which is designed to be placed under the control

of the central processing unit of a coinputer." Section 168(i)(2)(B)(iii), Title 26, U.S.Code.

After definuig these ternis, the IRC outlines several exceptions:

"Thc term "computer or peripheral equipment" shall not include -
(I) any equipment which is an integral part of other property which
is not a computer, (II) typewriters, caleulators, adding and
accounting machines, copiers, duplicating equipment, and similar
equipment, and (lIl) equipment of a kind used primarily for
amusement or entertainment of the user.

Section 168(i)(2)(B)(iv), Title 26, U.S.Code. As was the case with the commercial canvassing

ordinance that the Court contrasted in Hynes, see 425 U.S. at 621, the IRC's detailed definition

of °`computer or peripheral equipment" stands in marked contrast to the Oliio statute's similar,

yet undefined, terms "cotnputer equipment" and "computer systems." See Global Knowledge, at

70.
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As the case before this Court illustrates, the failure of the Ohio General Assembly and the

Ohio DOT to draft any definition for these terms has left them unconstitutionally vague. 'I'he

BTA correctly determined that "routers and switches are not computers per se." Global

Knowledge, at 12. They are network equipment that is not under the control of a coinputer's

CPU. Supp. 6-7, 10, 14, 28-29, 85, 87, 89-92, 95-96, 98-104, 116-117, 124; H.R. 20-22, 36, 52,

109-110; H.R. Ex. 5 at 3, 5, 7-10; H.R. Ex. 6 at 3-4, 9-15; tI.R. Ex. 9 at 9-10, Att. B. Routers

and switches do not meet the IRC deHnition of "peripheral equipment" statedabove. Nor do

they meet the definitions of "peripheral" or "computer system" set forth in Webster's New

World Dictionary of Computer Terms (8 Ed. 2000) ("Webster's Dictionary ")." See id. at 122,

409. From those definitions, it would be logical to conclude, as Global did, that routers and

switches are not "computer equipmenf' or "computer systems." Nevertheless, the Tax

Commissioner and the BTA found Global's hardware to be taxable "conlputer equipment." T'his

disagreeinent demonstrates the subjective, case-by-case line-drawing in which Ohio tax

authorities must engage in applying these vague terms. Global did not and could not know

which of its courses wotdd be considered taxable under Oliio law until after its courses had been

delivered, a tax audit was held, the tax authorities reviewed the equipment used in each, and they

gave their opinion as to the type of equipment used.

The Ohio General Assembly and the Ohio DOT have failed to draft with the "narrow

specificity" required of laws impacting First Amendment rights. Hynes, 425 U.S. at 620 (citation

and intemal quotation tnarks omitted). Under this strict standard of review, the terms "computer

equipment" and "computer systems" are impermissibly vague because persons of ordinary

intelligence must necessarily guess at their meaning. Id. On its face, the statute thus violates

29 Sec Proposition of Law No. TV, infra; Appx. M.
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the Due Process Clause of the Fourteenth Amendment to the United States Constitution and the

Free Speech Clauses of the First Amendment to the United States Constitution and Section 11 of

Article I of the Ohio Constitution. Accordingly, the I3'I'A's decision is unreasonable and

unlawful; it should be reversed as to a1134 courses found taxable, and judgnnent should be

entered in Global's favor.

IV. Proposition of Law No. IV: Seventeen courses at issue were trainuig on routers and
switches that are not "computer equipment" or "computer systems" and therefore
do not fall within the definition of "computer services" in R.C. 5739.01(Y)(1)(b).3o

Seventeen of the training courses at issue are not taxable because they were training on

routers and switches, which are not "computer equipment" or "computer systems." Statutory

Criteria I and lI require that training involve "computer equipment" or "computer systems" to be

taxable. As discussed above, the Ohio General Assembly and the Ohio DOT have failed to

define these inherently uncertain terms, leaving their scope unconstitutionally vague. However,

the definitions of analogous terms malce clear that, as a matter of statutory eonstruction, routers

and switches should not be included within the scope of "computer equipment" and "computer

systems." Moreover, "[s]trict construction of taxing statutes is required, and any doubt must be

resolved in favor of the citizen upon whoin or the property upon which the burden is sought to be

imposed." Roxane Laboratories, 75 Ohio St.3d at 127 (citation and internal quotation marks

omitted). Especially under that standard, routers and switches cannot be consictered "computer

equipment" or "computer systems."

Routei:s and switches are network equipmetit; they are not "computer equipment" or

"computcr systems." Global's course manuals deline routers and switches in terms of their

network usage. Supp. 85, 87, 89-92, 95-96, 98-104; H.R. Ex. 5 at 3, 5, 7-10; H.R. Ex. 6 at 3-4,

30 Proposition of Law No. TV corresponds with Assignment of Error No. 2 raised in Global's
Notice of Appeal.

26



9-15. A networlc is the mechanism by which information - whetlier voice, data, or image - is

transmitted in electronic form among various types of devices. Supp. 116-117, 124; H.R. Ex. 9

at 9-10, Att. B." There are several different kinds of networks, including computer,

teleconlmunications, and cable networks. Supp. 5-7, 16, 116-117, 124; H,R. 14-15, 20-21, 23-

24, 59; H.R. Ex. 9 at 9-10, Att. B. Routers and sNvitches operate as the "traffic cops" that

manage the flow of information over these networks. Supp. 6, 85, 87, 95-96, 116-117, 124; H.R.

21; H.R. Ex. 5 at 3, 5; H.R. Ex. 6 at 3-4; II.R. Ex. 9 at 9-10, Att. B. Routers use internal tables to

discrimniate among data and direct it to the appropriate location; they typically operate in a

network covering a large geographic area. Supp. 6-7, 28-29, 95-96, 98-104, 116-117, 124; H.R.

21-22, 109-110; H.R. Ex. 6 at 3-4, 9-15; H.R. Ex. 9 at 9-10, Att. B; see also Webster's

Dictionary, at 470 ("A router examines each packet of data it receives and then decides whieh

way to send it onward toward its destination."). Switches also examine and direct network

traffic; however, they pertbrm this function in a high-speed, localized network environment,

stich as an office location. Supp. 6, 28-29, 85, 116-117, 124; H.R 21-22, 109-110; H.R. Ex. 5 at

3,11.R. Ex. 9 at 9-10, Att, B. Routers and switches direct network traffic autonomously, utilizing

internal tables, protocols, and specifications; they operate independently of a computer's CPU.

See Supp. 6-7, 9, 13-14, 16, 28-29, 85, 87, 89-92, 95-96, 98-104, 116-117, 124; H.R. 20-22, 33,

42, 48-50, 60-61, 109-110; H.R. Ex. 5 at 3, 5, 7-10; H.R. Ex. 6 at 3-4, 9-15; H.R. Ex. 9 at 9-10,

Att. B. Accordingly, routers and switches are network equipment, not "computer equipment" or

"eomputer systems."

The BTA's rationale for eoncluding that such devices qualify as "computer equipment"

cannot withstand scrutiny. Although the BTA agreed that "routers and switches are not

31 For a diagram of a basic network, see Supp. 124; H.R. Ex. 9 at Att. B.
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computers per se," it concluded that routers and switches are "computer equipment" because

they have "no utility outside a network of computers." See Global Knowledge, at 12-13. But as

just explained, the record clearly shows that routers and switches do have utility outside of

cotnputer networks, such as in telecommunications and cable networks. Supp. 5-7, 16, 116-117;

H.R. 14-15, 20-21, 23-24, 59; H.R. Ex. 9 at 9-10. The use of these devices outside of computer

networks is con[irmed by the definition of "teleconununications service" in R.C.

5739.01(AA)(1). "Telecommunications service" includes the "routing o('voice, data, audio,

video, or any other information or signals to a point, or between or among points." Id. (ernphasis

added). This definition specifically recognizes the use of routers in telecommunications

networks. The routers and switches used in telecommunications and cable networks are no

different than those used in computer networlcs. Supp. 5-7, 16, 116-117; II.R. 14-15, 20-21, 23-

24, 59; H.R. Ex. 9 at 9-10. Thus, because routers and switches do "have utility outside a network

of computers," they do not meet the B'I'A's own definition of "computer equipment," see Global

Knowledge, at 13.

Moreover, the definitions of terms comparable to "computer equipment" and "comptirier

systems" underscore that routers and switches do not fall within the scope of these terms. Since

Ohio law does not define "eomputer equipment" or "coinputer systenis," see id, at 10, it is

instructive to examine analogous legal provisions and tecluiical definitions. Routers and

switches do not nzeet the IRC definition of "peripheral equipment," nor do they meet the

Webster's Dictionary definitions of "peripheral" or "computer system." See Section

168(i)(2)(B)(iii), Title 26, U.S.Code; Webster's Dictionary, at 122, 409. As previously discussed

in Section B of Proposition of Law No. 111, supra, the IRC defines "peripheral equipment" as

"any auxiliary machine (whether on-line or off-line) which is designed to be placed under the
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control of the central processing unit of a computer." Section 168(i)(2)(B)(iii), Title 26,

U.S.Code. Webster's Dictionary (at 409) defines "peripheral" as "a device such as a printer or

disk drive connected to and controlled by a computer but external to the computer's central

processing unit (CPU)." It clefines a "computer system" as "a complete computer installation -

inchtding periph.erals, such as hard and floppy disk drives, monitor, mouse, operating system,

software, and printer - in which all the components are designed to work with each otlier." Id. at

122. Routers and switches do not fall within any of these definitions, because they are network

equipment that is not under the control of a computer's CPIJ. See Supp. 6-7, 10, 14, 28-29, 85,

87, 89-92, 95-96, 98-104, 116-117, 124; II.R. 20-22, 36, 52, 109-110; H.R. Ex. 5 at 3, 5, 7-10;

H.R. Ex. 6 at 3-4, 9-15; H.R. Lx. 9 at 9-10, Att. B.

Because "routers and switches are not computers per se," and do not meet the definitions

of "peripheral," "peripheral equipment," or "computer system," they cannot be "computer

equipment" or "computer systems" inder R.C. 5739.01(Y)(1)(b). See Global Knowledge, at 12;

Section 168(i)(2)(B)(iii), Title 26, U.S.Code; Webster's Dictionary, at122, 409. Especially

since any doubt regarding the meaning of these terms must be resolved in favor of Global, see

Roxane Laboratories, 75 Ohio St.3d at 127, the BTA's decision to tax the seventeen courses that

involved training on routers and switclies is unreasonable and unlawful. 'This Court should

reverse it and enterjudgment in Global's favor.j2

32 "Lhe following courses are non-taxable in light of Proposition of Law No. IV: #150
Understanding Network Protocols; #210 ATM Internetworking; #310 Understanding
Networking Pundamentals; #515 Advanced CISCO Router Coniiguration; #530 Internetworking
Routers & Switches; #N530 IBM 8271/8272 LAN Switches; #570 CISCO Installation &
Maintenance; #580 Intioduction to CISCO Router Conliguration; #Gl 110, 1110 Integrated
Curriculurn; #3400 Build'uig Broadband Network Technologies; #5500 Building CISCO Remote
Access Networks; #5525 CISCO AS5200 Installation & Configuration; #5575 CATALYST
5000; #5900 CISCO OSPF Design & Configuration; #8700 Nortel Hub Comlectivity; #8800

29



V. Proposition of Law No. V: Six courses at issue did not involve instruction in systems
software, and therefore are not taxable as "computer services" under B.C.
5739.01(Y)(1)(b) 33

Six training courses at issue are not taxable as "computer services" under R.C.

5739.01 (Y)(1)(b) because they did not involve "training" wilhin the meaning of the statute.

Statutory Criterion I requires that training be in coinpaler programming or operation to be taxed.

Indeed, O.A.C. 5703-9-46(A)(6) (1993) defined "training" as instruction "in the use of computer

equipment and its systems software." (einphasis added). The use of the conjunctive leaves no

rooni for doubt - courses that do not involve instruction in the use of systems software (such as

courses in application softwarc) are not "training" as defined. Id. 1'hus, Global's courses

involving application software insti-uction are not taxable as "computer scivices." See id

The Ohio DOT defined "systems software" to include "all programming that controls the

basic operations of the computer, sueh as arithmetic, logic, compilation or similar fimctions

whether it is an integral part of the c:omputer hardware or is contained on niagnetic media."

O.A.C. 5703-9-46(A)(5)(a) (1993). In other words, systems software is the small subset of

software eonsidered "operating systems," such as UNIX, VMS, and Windows. See Supp. 9, 118;

H.R. 31; H.R. Ex. 9 at 11. By contrast, the DOT detined "application software" to include

"programs that are intended to perform business functions or control or monitor processes."

O.A.C. 5703-9-46(A)(5)(b) ( 1993). Application software is that which operates on top of the

operating systems; the end user inteifaces with this software to perform various work and

persoual functions. Supp. 9, 118; H.R. 31; II.R. Ex. 9 at 11.

Router Installation & Basic Configuration; and #8900 Router Configuration & Management.
See Attachment A, at pages 36-38, 40-46, infra.

3' Proposition of Law No. V corresponds with Assigmnent of Error No. 3 raised in Global's

Notice of Appeal.
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The record clearly sliows that four courses the BTA found taxable were instruction in

application software, not systems software 34 Supp. 14-16, 111-113, 118; H.R. 51-52, 57-58;

H.R. Ex. 9 at 4-6, 11. These courses are not properly taxable under the statute.

The BTA also erred when it held that courses #6950 PERL Scripting, and #6980 PERL

with CGI for the Web, were instruction in systems software. See Global Knowleclge, at 10. In

reaching this conclusion, the BTA discussed VMS software and referenced a portion of the

record discussing courses #4425 Open VMS Fundamentals, and #4625 VMS & DCL, Command

Procedures. Id.; Supp. 15; H.R. 54-55. VMS is systems software, and courses #4425 and #4625

would be taxable under the terms of R.C. 5739.01(Y)(I)(b).35 Supp. 15; H.R. 54-55. But the

undisputed record shows that VMS is not taught in courses #6950 and #6980. Supp. 15, 112,

118; H.R. 55-56; II.R. Ex. 9 at 5, 11. Rather, those courses teach the PERL programming

language, which is not software; it is a method for creating application software. Supp. 15, 112;

II.R. 55-56; H.R. Ex. 9 at 5. To the extsnt that any software is taught in those courses, it is

application software. Supp. 112, 118; H.R. Ex. 9 at 5, 11. 'I'hose two courses are not properly

taxable either.

Because these six courses are not "training" tmder R.C. 5739.01(Y)(1)(b), they are not

taxable as "computer services." The BTA's decision as to these courses was unreasonable and

unlawful. This Court should reverse it and enterjudgment in Global's favor.3c

34 These courses are: #8700 Nortel Hub Activity, #8800 Router Installation & Basic
Configuration,#8900 Router Configuration & Management, and #9300 Troubleshooting TCP/IP
Networks. See Attachment A, at pages 36-38, inJra.

35 However, these courses cannot be taxed because, as demonstrated in Propositions of Law Nos.
1, II and 111, R.C.5739:01(Y)(1)(b) is unconstitutionat on its face.

36 In sum, the following courses are non-taxable in light of Proposition of Law No, V: #6950
PERL Scripting; #6980 PERL Scripting with CGI for the Web; #8700 Nortel Ilub Activity,
#8800 Router Installation & Basic Configuration,#8900 Router Configuration & Management,
and #9300 Troubleshooting TCP/IP Networks.. See Attaehrnent A, at pages 36-40, infra.
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VI. Proposition of Law No. V I: 1'en courses at issue do not fall within the definition of
"computer services" in R.C. 5739.01(Y)(1)^b) because their attendees were not
"computer programmers and operators."3

Statutory Criterion III requires that, for training to taxable, the attendees of the training

must be "computer prograimners and operators." The terms "computer programmer" and

"computer operator" as used in R.C. 5739.01(Y)(1)(b) connote a "specialized position within the

computer science industry." Global Knowledge, at 13; Mentor Technologies, 1995 Ohio Tax

LEXIS 1035, at *7-*8. A "computer programmer" is "an individual with some level of expertise

in the coding of programs used to run a computer." Global Knowledge, at 13; Mentor

Techaiologies, 1995 Ohio Tax LEXIS 1035, at *7. By comparison, a"eomputer operator" is an

individual who has a "higher level of training and understanding of the computer"; such a person

must "understand the operations of the computer and be able to not only utilize the eomputer to

complete his or her job effectively, but also be aware of the methods by which problems with the

equipment can be corrected." Mentor Technologies, 1995 Ohio Tax LEXIS 1035, at *8; Global

Knowledge, at 14.

The record is undisputed that the attendees of Global's introductory courses arc

individuals who have not yet achieved the required technical acumen to be considered "computer

programmers and operators." Supp. 9, 12-16, 108-109, 111-113, 117; H.R. 32-33, 45-49, 52, 56-

61; H.R. Ex. 9 at 1-2, 4-6, 10. "The participants taking these courses typically want a general

rmderstanding of networks and how they operate in orcler to become conversant in cmTent

technology." Supp. 117; II.R. Ex. 9 at 10. The attendees are career-changers and those entering

the technology ficld. Supp. 9, 12-16, 108-109, 111-113, 117; H.R. 32-33, 45-49, 52, 56-61; H.R.

Ex. 9 at 1-2, 4-6, 10. By detinition, beginners taking introductory courses in a particular subject

37 Proposition of Law No. VI corresponds with Assigmnent o f' Error No. 5 raised in Global's
Notice of Appeal.
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liave not yet achieved "expertise" or a`righer level of training and understanding." See Global

Knowledge, at 13-14; Mentor Technologies, 1995 Ohio Tax LEXIS 1035, at *7-*8. Indeed,

individuals with professional expertise or training would not take these types of courses, as they

would already know the information taught in them. See Supp. 16; II.R. 60. "1'he attendees of

these coarses therefore are not "computer programmers and operators."

'The BTA based its contrary conclusion on a selective quotation from Mr. Fox's

testimony at Global's BTA hearing. Global Knowledge, at 13; Supp. 24; H.R. at 93. In his

testimony, Mr. Fox referred to the inability of a "basic person" to understand "some of' Global's

advanced courses. Global Knowledge, at 13; Supp. 24; H.R. at 93. As the transcript plainly

shows, Mr. Fox was not discussing introductory courses at that point in his testimony. Supp. 24;

H.R. at 93. The context of the quotation makes clear that Mr. Fox was referencing some of the

"very, very difficult" courses that Global teaches. Supp 24; H.R. at 93. Furthermore, the BTA

ackiiowledged that introductory courses are "geared towards individuals entering into the

tcchnology field." Global Knowledge, at 14 (emphasis added). As discussed above, those

entering the technology field do not yet have the "expertise" or "higher-level of training and

understanding" necessary to be considered "computer programmers and operators." See Global

Knowledge, at 13-14; Mentor Technologies, 1995 Ohio Tax LEXIS 1035, at *7-*8. The BTA's

own admission precludes a finding that the attendees of introduetory courses were "coniputer

programmers and operators."

Because the atendees of ten courses at issue were not "computer programmers and

operators," those courses are not taxable as "computer services" under R.C. 5739.01(Y)(1)(b).
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The B'I'A's decision finding those courses taxable was unreasonable and unlawful. 'I'his Court

should reverse it, and enter judgment in Global's favor.3x

38 The following courses are non-taxable in light of Proposition of Law No. VI: #150
Understanding Network Protocols; #310 Understanding Networking Fundamentals; #530
Internetworlcing Routers & Switches; #9001nternetworking with TCP/IP; #G1110, 1110
Integrated Curriculum; #2200 Essentials of ATM; #3700 Iuternetwork & Network
Communications; #3750 Tolecommunieations Fundamentals; #8700 Nortel Hab Cormectivity;
and #8900 Router Configuration & Management. See Attachment A, at pages 44-47, infra.
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CONCLUSION

For the foregoing reasons, the B"1'A's decision in this case was unreasonable and

unlawful. For the reasons set forth in Propositions of Law Nos.1,1I and 111, this Court should

reverse the BTA's decision as to all thirty-four courses found taxable, and enter judgment in

Global's favor declaring those courses non-taxable. For the reasons set forth in Propositions of

Law Nos. IV, V and VI, this Court should reverse the BTA's decision as to the twenty-four

courses discussed therein, and enter judgment in Global's favor declaring those courses non-

taxable.
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ATTACHMENT A

1. Two Courses the BTA Correctly Found Non-Taxable Because They Were Training
in Application Software.

'I'he BTA found the following two courses non-taxable basect upon their content, as they

were both training in application software, which is non-taxable. (See Global IKnbwledge, at 9.)

1. #M720 Exchange 5.5 Concepts & Admin

This course covered the operation and administration of Microsoft Exchange 5.5, an

email application layered over the Microsoft Windows operating software. (Supp. 9, 108; H.R.

30-32; H.R. Ex. 9 at 1.) The focus of the course was instruction on the Exchange application

software, not the operating systeni. (Supp. 9, 108, 118; H.R. 30-32; H.R. Ex. 9 at 1, 11.) The

typical attendee of the course was an IT professional. (Supp, 9; H.R. 32.)

2. #5455 CISCO Enterprise Management Solutions

'fhe instiuction in this course related to managing and supporting a CISCO internetwork

using CISCO's application software. (Supp. 11, 110; H.R. 39; H.R. Ex. 9 at 3.) 1'he typical

attendee oCthe course was an IT professional. (Supp. 110; H.R. Ex. 9 at 3.)

II. Four Courses that the BTA Should Have Fonnd Non-Taxable Because , InlerAlia
They were Training in Application Software.

The B'I'A should have found the following four courses non-taxable because they were

instruction in application software. (Supp. 14-15, 111-113, 118; H.R. 51-52, 56-58; H.R. Ex. 9

at 4-6, 11.) Three of those courses are also non-taxable because they were training on routers

and switches, which are not "computer equipment" or "computer systems." (Supp. 14-15, 112-

113; II.R. 52, 56-58; II.R. Ex. 9 at 5-6.) Additionally, two of the courses are non-taxable

because their attendees were not "computer programniers and operators." (Supp. 14-15, 112,

117; H.R. 52, 56-57; H.R. Ex. 9 at 5, 10.)
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1. #8700 Nortel Hub Connectivity

Noitel is a manufacturer of network equipment, and a "hub" is another term for a switch.

(Supp. 14; H.R. 52.) This course taught students the concepts and skills necessary to design,

implement, and support coinmunications networks and their range of equipment - routers,

switches, hubs, fiber cabling - and the application software needed to facilitate transmission of

information. (Supp. 112; H.R. Ex. 9 at 5.) This was an introductory course, the attendees of

which were individuals wanting "to gain a general understanding of networks and how they

operate," not "computer programniers and operators." (Supp. 117; I1.R. Ex. 9 at 10.) This

course is not taxable because: (i) it was instruction in application software; (ii) it was training on

routers and switches, which are not "computer equipment" or "computer systems"; and (iii) its

attendees were not "computer programmers and operators."

2. #8800 Router Installation & Basic Configuration

This course taught the design, installation, operation and management of the Nortel

routing switch products. (Supp. 15-16, 112-113; H.R. 57-58; H.R. Ex. 9 at 5-6.) The focus was

on the installation, configuration, and management functions. (Supp. 15-16, 112-113; H.R. 57-

58; H.R. Ex. 9 at 5-6.) The typical attendee was an IT professional. (See Supp. 117-118; H.R.

Ex. 9 at 10-11.) During the BTA hearing, Mr. Fox misspoke regarding the type of software used

in this course. He stated that it involved training in systems software. (Supp. 16; H.R. 58.) Mr.

Fox was referring to the "software that manages the routn2g enviromnent." (Id.) Such software

is not within the small subset of software that qualifies as systems software; indeed, it does not

meet the definition of systems software in O.A.C. 5703-9-46(A)(5)(a) (1993).39 (See Supp. 9,

118; II.R. 31; H.R. Ex. 9 at 11.) Moreover, Exhibit 9 submitted by Global at the B1'A hearing

39 See Proposition of Law No. V, sidpra (discussing the definition of systems software).
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shows that participants in this course learned "to use the applications to create and veriiy

configurations." (Supp. 113; H.R. Ex. 9 at 6.) 1'hese undisputed facts show that this course is

not taxable because: (i) it was instruction in application software; and (ii) it was training on

routers and switches, which are not "computer equipment" or "computer systems."

3. #8900 Router Configuration & Management

This course gave an overview of the operation and management of Nortel routers. (Supp.

15, 112; I-3.R. 56-57; I-I.R. Ex. 9 at 5.) Participants in the course learned to use the application

software that manages and configures Nortel routers and interprets router statistics and event

logs to troubleshoot and resolve network problems. (Supp. 15, 112; H.R. 56-57; H.R. Ex. 9 at 5.)

This was an introductory course, the attendees of whicli were individuals wanting "to gain a

general understanding of networks and how they operate," not "computer programmcrs and

operators." (Supp. 117; H.R. Ex. 9 at 10.) 'I'his course is not taxable because: (i) it was

instruction in application software; (ii) it was training on routers and switches, which are not

"computer equipment" or "computer systems;" and (iii) its attendees were not "computer

programmers and operators."

4. #9300 Troubleshooting TCP/IP Networks

This course taught participants how to prevent, detect, troubleshoot and cor-rect

Transmission Control Protocol ("1'CP") and Internet Protocol ("IP") network problems using

metering hardware and application software. (Supp. 14, 111-112; H.R. 51-52; H.R. Ex. 9 at 4-5.)

Students learned how to repair problems in the network aiid how to monitor the network using

protocol analyzers. (Supp. 14, 111-112, 118; H.R. 51-52; II.R. Ex. 9 at 4-5, 11.) This course is

not taxable because it was instruction in applieation software.

38



III. Two Courses that the BTA Should Have Found Non-Taxable Because They Involve
Training in Application Software, but Which the BTA Incorrectlv Found to Involve
Training in Systems Software.

The BTA held that the following two courses were taxable because they were instruction

in systems software. (See Global Knowledge, at 10.) In reaching this conclusion, the BTA

discussed VMS software and referenced a portion of the record discussing couises #4425 Open

VMS Fundamentals and #4625 VMS & DCL Conlmand Proecdures. (Id.; Supp. 15; H.R. 54-

55.) Global agrees that VMS is systems software, and that instruction of computer programmers

and operators in VMS would be taxable under the terms of the statute.40 (Supp. 15; H.R. 54-55.)

The record clearly shows, however, that VMS is not taught in the following two courses, and that

they do not involve instruction in systems software. (Supp. 15, 112; H.R. 55-56; II.R. Ex. 9 at

5.) These courses thus are non-taxable.

1. #6950 PERL Scripting

PERL is a programming language commonly used to create web and network

applications. (Supp. 15, 112; H.R. 55; H.R. Ex. 9 at 5). PERL is not software; it thus cannot

meet the definition of systems software articulated in O.A.C. 5703-9-46(A)(5)(a) (1993).°L 'I'his

course taught the basic skills for ereating and mmning applications in the PERL language. (Supp.

15, 112, 118; H.R. 55; I-I.R. Ex. 9 at 5, 11.) Additionally, participants leanied how to open, read,

and write data to files and how to rewrite applications written in other languages. (Supp. 15,

112; II.R. 55; H.R. Ex. 9 at 5.) The typical attendee of this course was an IT professional.

(Supp. 15; II.R. 55.) This course is not taxable because PERI, is not systems software, and the

only software involved in the course was application software.

40 However, because the statute is unconstitutional, these courses could not properly bc taxed.

See Proposition of Law No. V, supra (discussing the definition of systems software).
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2. #6980 PERL Scripting with CGI for the Web

"CGI" stands for Common (Jateway Interface. (Supp. 15, 112; II.R. 56; H.R. Ex. 9 at 5.)

CGI are application programs that interface computer applications with Web information servers.

(Supp. 15, 112; H.R. 56; H.R. Ex. 9 at 5.) This course taught participants how to create CGI

application programs for Web server execution in the PERL programming language. (Supp. 15,

112, 118; H.R. 56; H.R. Ex. 9 at 5, 11.) 1'his course is not taxable because PERL is not systems

software, and the only software involved in the course was application software.

IV. Ten Courses that the BTA Should Have Found Non-Taxable Because They Were
Trainins on Routers and Switches , Which are Not "Computer Eguinment" or
"Computer Systems."

The i'ollowing ten courses were training on routers and switches, which are network

equipment that funetions independently of a computer's CPU. Such eqiupinent is not "computer

equipment" or "computer systems." (See Supp. 6-7, 9-12, 14, 28-29, 85, 87, 89-92, 95-96, 98-

104, 109-111, 116-117, 124; IT.R. 20-22, 33-38, 41-45, 52, 109-110; H.R. Ex. 5 at 3, 5, 7-10;

H.R. Ex. 6 at 3-4, 9-15; H.R. Ex. 9 at 2-4, 9-10, Att. B.) These courses therefore should have

been found non-taxable.

1. #210 ATM Internetworking

"A"1'M" stands for Asyncln•onous Transfer Mode, which is an intenlational language for

conveying several types of infornlation (voice, video, or data) over networks. (Supp. 9, 108-109;

H.R. 32-33; H.R. Ex. 9 at 1-2.) 'I'his course included instiuction on the technical standards for an

ATM network and managing traffic and system performance. (Supp. 9-10, 109; H.R. 33-34;

I-I.R. Ex. 9 at 2.) The focus of the course was on network equipment, such as hubs, routers and

switches. (Supp. 109; H.R. Ex. 9 at 2.) The typical attendee of this course was an I1'

professional. (See Supp. 117-118; H.R. Ex. 9 at 10-11.) This course is not taxable because it did

not involve training on "computer equipment" or "coinputer systems."
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2. #515 Advanced CISCO Router Configuration

'This course taught the participants the cominands necessary for prioritizing and

segmenting network traf6c and rerouting tralfic. (Supp. 12, 110; H.R. 43; H.R. F,x. 9 at 3.)

Participants also learned how to con6gure networks for Wide Area Networking ("WAN") and

Intertiet Service Provider ("ISP") connections. (Supp. 110; H.R. Ex. 9 at 3.) The typical

attendee of this course was an IT professional. (See Supp. 117-118; H.R. Ex. 9 at 10-11.) This

course is not taxable because it did not involve training on "cornputer equipment" or "computer

systems."

3. #N530 IBM 8271/8272 LAN Switches

"The participants of this course learned the installation, configuration, and management of

IBM routers. (Supp. 12, 111; H.R. 44-45; H.R. Ex. 9 at 4.) 'Che course was designed to provide

knowledge and experience with IBM networking products. (Supp. 12, 111; II.R. 44-45; II.R. Ex.

9 at 4.) In addition, participants learned how to locally manage and determine problems with

these products. (Supp. I 11; H.R. Ex. 9 at 4.) The typical attendee of this course was an IT

professional. (Sec Supp. 117-118; H.R. Ex. 9 at 10-11.) This course is not taxable because it did

tiot involvc training on "computer equipment" or "computer systems,"

4. #570 CISCO Installation & Maintenance

This introductory course covered the basics of hardware recovery, upgrade procedtires,

and hardware troubleshooting common to CISCO routers and switches. (Supp. 11, 110; H.R. 41;

H.R. Ex. 9 at 3.) The class included performing fundamental hardware niaintenance on different

CISCO routers and switches. (Supp. 11, 110; H.R. 41; II.R. Ex. 9 at 3.) The typical attendee of

this course was a networking technician. (Supp. 11; H.R. 41.) This course is not taxable because

it did not involve training on "computer equipment" or "computer systems."
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5. #580 Introduction to CISCO Router Configuration

T'his course covered the installation, configuration, and management of CISCO routers.

(Supp. 12, 110; H.R. 42-43; H.R. Ex. 9 at 3.) Participants learned about the latest CISCO

routers, networking protocols, conFguring routers for a variety of hosts and protocols, and

preparations for different situations that a router may face. (Supp. 12, 110; H.R. 42-43; H.R. Ex.

9 at 3.) The typical attendee of this course was a routing technician. (Supp. 12; H.R. 43) This

course is not taxable because il did not involve training on "computer equipnient" or "computer

systems."

6. #3400 Building Broadband Network Technologies

This was a course on broadband technology that focused on WAN. (Supp. 10, 109; H.R.

35; H.R. Ex. 9 at 2.) The partieipauts learned how information is transported from a Local Area

Network ("LAN") to a WAN. (Supp. 109; H.R. Ex. 9 at 2.) They also gained an understanding

of the various WAN technologies in order to compare and contrast their capabilities witli

broadband technologies. (Supp. 109; H.R. Ex. 9 at 2.) The typical attendee of this course was an

1T professional. (Supp. 109; H.R. Ex. 9 at 2.) This course is not taxable because it did not

involve training on "computer equipment" or "computer systems."

7. #5500 Building CISCO Remote Access Networks

This course taught students how to use various CISCO devices for the purpose of setting

up remote access. (Supp. 10, 109; H.R. 36; H.R. Ex. 9 at 2.) The course focused on hubs,

routers, and switches. (Supp. 10, 109; H.R. Ex. 9 at 2.) Students learned how to build,

configure, and troubleshoot a remote access network and interconnect central sites to branch and

home offices. (Supp. 109; H.R. Ex. 9 at 2.) The typical attendee of this course was an IT

professional. (See Supp. 117-118; ILR. Ex. 9 at 10-11.) This course is not taxable because it did

not involve trainn-ig on "computer equipment" or "computer systems."
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S. #5525 CISCO AS5200 Installation & Configuration

This course focused on the CISCO AS5200 server and CISCO's 766 routers. (Supp. 11,

109-110; H.R. 38; H. R. Ex. 9 at 2-3.) Students learned how to install, configure, and

troubleshoot the servers and routers. (Supp. 11, 109-110; H.R. 38; H.R. Ex. 9 at 2-3.)

Additionally, they learned management of an AS5200 network and configuring remote sites for

Integrated Services Digital Network ("ISDN") and asynchronous communications. (Supp. 109-

110; H.R. Ex. 9 at 2-3.) "fhe typical attendee of this course was an IT professional. (See Supp.

109-110; H.R. Ex. 9 at 10-11.) 'I'his course it is not taxable because it did not involve training on

"computer equipment" or "computer syste ns."

9. #5575 CATALYST 5000

Catalyst 5000 is a specific higli-speed network switch. (Supp. 10-1 l, 109; I1.R. 37-38;

H.R. Ex. 9 at 2.) Students learned switch concepts, how to install this switch in a network, and

about the switch hardware and its architecture, configuration, and management. (Supp. 10-11,

109; H.R. 37-38; H.R. Ex. 9 at 2.) This course also taught students how to troubleshoot the

operation of switches. (Supp. 109; H.R. Ex. 9 at 2.) The typical attendee of this course was an

IT professional. (Supp. 11; H.R. 38.) This course is not taxable because it did not involve

training on "computer equipment" or "computer systems."

10. #5900 CISCO OSPF Design & Configuration

"OSPF" stands for Open ShorPest Path First; it is a protocol used for routing inforination

in networks. (Supp. 12, 110; II.R. 42; H.R. Ex. 9 at 3.) Participants in this course learned the

design principles for developing an el7icient and stable network infi-astructure. (Supp. 110; H.R.

Ex. 9 at 3.) The instruetion also covered route redistribution of other protocols, like Routing

Information Protocol ("RIP") and Interior Gateway Routing Protocol ("IGRP"), designated

router design, design of OSPP over non-broadcast protocols, and design of cost effcctive OSPF
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networks. (Supp. 110; H.R. Ex. 9 at 3.) The typical attendee of this course was an IT

professional. (See Supp. 117-118; H.R. Ex. 9 at 10-11.) This course is not taxable because it did

not involve training on "computer equipment" or "computer systems."

V. Uieht Introductory Courses that the BTA Should Have Found Non-Taxable
becausc Inter Alia Their Attendees were Not "Computer ProEtrammers and
Onerators:'

The subject matter of the following eight courses is introductory in nature. The attendees

of these courses were entry-level IT personnel or career-changers. As they were begiimers in the

area of study, the attendees had not yet achieved the required technical acumen to be considered

"computer programmers and operators." (See Supp. 9, 12-13, 16, 108-109, 111, 113, 117; H.R.

32-33, 45-49, 58-61; H.R. Ex. 9 at 1-2, 4, 6, 10.) 1'hus, the following eight courses are not

taxable. Additionally, four of those courses are non-taxable because they were training on

routers and switches, which as already discussed are not "computer equipment" or "computer

systems." (See Supp. 12-13, 16, 111, 113; H.R. 45-48, 59-61; H.R. Ex. 9 at 4, 6.)

1. #150 Understanding Network Protocols

This introductory course taught basic protocol structLue and terminology, perfoimance

characteristics of various protocols, keys to operation of all routers, and how to route protocols.

(Supp. 16, 113; H.R. 60-61; H.R. Ex. 9 at 6.) This course was designed to give individuals a

fundamental understanding of current inajor protocols. (Supp. 16, 113; H.R. 60-61; H.R. Ex. 9

at 6.) The typical attendee of this course was an itidividual entering the networking field or

seeking to broaden his or her Lniderstanding of the field. (Supp. 16, 117; H.R. 61; H.R. Ex. 9 at

10.) This course is not taxable because: (i) its attendees were not "computer programiners and

operators"; and (ii) it was training on routers and switches, which are not "computer equipment"

or "computer systems."
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2. #310 Understanding Networking Fundamentals

This introductory course was designed to give individuals interested in pursuing an IT

career a basic understanding of networks. (Supp. 16, 113; H.R. 59-60; H.R. Ex. 9 at 6.) "fhe

participants leained networking terminology, technologies, protocols, eommunication

architecture and standards, and appropriate use of network hardware such as switches, hubs, and

routers. (Supp. 16, 113; H.R. 59-60; H.R. Ex. 9 at 6.) The course taught "very basic building

block information that any existing networking professional would already have." (Supp. 113;

H.R. 60.) The typical attendee of this course was a career-changer or an individual entering the

networking field. (Supp. 16, 117; H.R. 59; H.R. Ex. 9 at 10) This course is not taxable because:

(i) its attendees were not "computer programmers and operators"; and (ii) it was training on

routers and switches, which are not "eomputer equipment" or "computer systems."

3. #530 Internetworking Routers & Switches

This introductory course gave an overview of routing and switching technologies and the

interoperability of routers and switches, including an introduction to TCP/IP protocols. (Supp.

13, 111; H.R. 47; 1I.R. Ex. 9 at 4). The typical attendee of this course was a career-changer or an

individual entering the networking field. (Supp. 13; H.R. 48.) This course is not taxable

because: (i) its attendees were not "computer programmers and operators"; and (ii) it was

training on routers and switches, which are not "computer eqLiipment" or "computer systems."

4. # 900 Internctworking with TCP/IP

This course eoneentrated on TCP and IP protocols, which are critical for connectivity

within a network and between networks. (Supp. 13, 111; H.R. 48-49; H.R. Ex. 9 at 4)

Participants learned to install and configure TCP and IP protocols as well as run, test, and decode

them. (Supp. 111; II.R. Ex. 9 at 4) The attendees of this course were individuals wanting "to
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gain a general understanding of networks and how they operate," not "computer programmers

and operators." (Supp. 117; H.R. Bx. 9 at 10.) 1'his course is therefore not taxable.

5. #G1ll0, 1110 Integrated Curriculum

Participants in this course learned design concepts incorporating elements trom a range of

Global's courses that focused on networking hardware, such as routers, hubs, and switches.

(Supp. 12, 111; H.R. 45; I3.R. Ex. 9 at 4.) This coarse was an overview of networking theories

and concepts, which gave parricipants an understanding of the network and the role of the

components that comprise a network. (Supp. 12, 111; H.R. 45; II.R. Ex. 9 at 4.) The typical

attendee of this course was a career-changer or an individual entering the networlciug field.

(Supp. 13, 117; I-I.R. 46; H.R. Ex. 9 at 10.) "I'his course is not taxable because: (i) its attendees

were not "computer programmers and operators; and (ii) it was training on routers and switches,

wliich are not "computer equipment" or "computer systems."

6. #2200 Essentials of ATM

This introductory course taught participants the basics of ATM, including what an ATM

network is, the reasons for it, how ATM services network requirements, and the strategies for

rolling out an ATM network. (Supp. 9, 108-109; H.R. 32-33; H.R. Lx. 9 at 1-2) The typical

atteudee of this course was a career-changer or an individual entering the networking field.

(Supp. 9, 117; H.R. 33; H.R. Fx. 9 at 10.) This course is not taxable because its attendees were

not "computer programmers and operators."

7. #3700 Internetwork & Network Communications

This course provided fundamental knowledge of data communications systems. (Supp.

13, 111; H.R. 46; II.R. Ex. 9 at 4.) Among otlier things, participants gained a basic

understanding of IP, identifiedwhere networking technologies fit into the Internet, and

developed an understanding of the tools to manage and protect networks. (Supp. 13, 111; H.R.
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46; H.R. Ex. 9 at 4.) 'fhe typical attendee of this course was a career-changer, an individual

entering the networking field, or someone pursuing an interest in the Internet. (Supp. 13, 117;

H.R. 46-47; H.R. Ex. 9 at 10.) This course is not taxable because its attendees were not

"computer programmers and operators."

8. #3750 Telecommunications Fundamentals

This was a basic course in voice communications. (Supp. 16, 113; H.R. 58-59; H.R. Ex.

9 at 6.) The participants learned about the components of a telephone network and how they are

used, telecommunications terminology, differences between analog and digital transmission, and

wireless technologies used for transmitting voice eommunications. (Supp. 16, 113; H.R. 58-59;

H.R. Ex. 9 at 6.) The typical attendee of this course was an entry-level einployee of a telephone

company. (Supp. 16; H.R. 58.) '1'his course is not taxable because its attendees were not

"computer programmers ancl operators."

VI. Ten Courses in Svstems Software That, At Least under the Terms of the Statute, are
Taxable.

Global conceded tllat the following ten courses in systems software are taxable under the

terms of R.C. 5739.01(Y)(1)(b): #640 Unix Level 1, #670 Unix Level II, #4425 Open VMS

Fundamentals, #4625 VMS & DCL Command Procedlues, #6260 Windows NT

Troubleshooting, #6500 Windows NT 4.0 Server, #6550 Advanced Wnidows N'f Server

Management, #6600 Windows NT 4.0 Workstation, #6800 Windows 2000 Client

Administration, #7000, MS650 MSCE Boot Canip. IIowever, for the constitutional reasons

discussed in Propositions of Law Nos. 1, 11 and III, supra, tliese cotinses are not properly taxable.
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