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Memorandum In Opposition to Reopening
And In Opposition to Consolidation

Now comes the State of Ohio, plaintiff-appellee (hereinafter, simply “appellee™ or “the
State™) and hereby moves this Courl {o deny the Application for Reopening. For the reasons
stated below, the Appellant has failed to set forth a valid basis for reopening his appeal — either
the original direct appeal, or the further appeal that post-dated this Court’s initial order of
remand.

Issues Beyond the Scope of Prior Remand

While the State has no objection to most of Elmore’s statements regarding the
“Procedural History” of the casc (sec application for reopening, p. 2), the State does not agree
with the assertion that after the first time this matter was before this Court that “the direct appeal
was not over”. Tt is undeniable that the current application for reopening seeks to raise several
issues that could have been raised in an application for reopening of this Court’s earlier

judgment in State v. Elmore (2006) 111 Ohio St.3d 515, (Elmore I)  Inslead, Elmore set idly by

and allowed this Court’s order of remand to be carried out by the trial court, whereupon another

appeal ensued resuiﬁng in this Court’s opinion in State v. Limore (2009) 122 Ohio St.3d 472,
(Elmore 1]}, and only then sought to reopen both appeals.

For instance, Elmore’s First, Second and Third Propositions of Law could have been
raiscd in an application for reopening after this Court’s decision in Elmore [ . Indeed, the
argument then would have been based upon the exact same record, and the exact same case law,
that is relevant to these same issues today. Simply put, these issues could have been litigated
long before now.

Arguments, which an appellant could have raised in previous appeals but did not, are not

properly raised once a matter returns to the appellate court after remand. See, State ex rel.



National Elec. Contrs. Assn., Ohio Conference v, Ghio Bur. of Empl. Seryv. (2000}, 88 Ohio

St.3d 577, 579, citing, State v. Gillard (1997), 78 Ohio 5t.3d 548, 549, This Court made it clear

that “issues beyond the scope of a previous remand are beyond the scope of review following a

return of the case from remand.” State ex rel. National Elec. Contrs. Assn., at 579,

The remand ordered by this Court in Elmore [ was for the limited purpose of making the
sentencing on the non-capital charges compliant with State v. Foster (2006), 109 Ohio $t.3d 1.
Thus the only matters that were properly included in an appeal from the trial court’s
resentencing on the non-capital offenses were matters addressing the sentencing on those
offenses and nothing more. Prior appellate counsel in Elmore I1 appeared to understand that
limitation and thus limited their proposition of law therein accordingly.

As Elmore’s attempt (o raise issues that could have been raised within 90 days of Llmore
I are not now propgé.rly before the Court in that they are not timely raised, and in that they exceed
the scope of the prior remand, this Court should deny the application for reopening as to the

First, Second and Third Propositions of Law.

Successive Appeals Not Basis for Reopening

In addition, the second appeal to this Court that resulted in the decision i Elmore I was
not Elmore’s “first appeal as of right”. Accordingly, there is no basis for reopening any portion
of this appeal duc to any possible allegations of ineffective assistance of appellate counsel during

this appeal. A criminal defendant is entitled to the effective assistance of counsel on appceal only

as to their “first appeal as of right”. See, Gillard, at 549-50, citing, State v. Buell (1994), 70

Ohio §t.3d 1211. In Buell the Court stated:



Buell’s 1986 appeal to this court was his second appeal. “[T]he right to
appointed counsel extends to the first appeal as of right, and no further.”
(Emphasis added [by court].) Peansylvania v. Finley (1987), 481 U.S. 551, 555,
107 S.Ct. 1990, 1993, 95 1..Ed.2d 539, 545. Sce, also, Evitts v. Lucey (1985), 469
U.S. 387, 394, 105 S.Ct. 830, 834-835, 83 L.Ed.2d 821, 828. Having no
constitutional right to counsel on a second appeal, Buell had no constitutional
right to the effective assistance of counsel. See Wainwright v. Torna (1982), 435
1J.8. 586, 587-588, 102 S.Ct, 1300, 1301, 71 L.Ed.2d 475, 477-478; Evitts, supra,
469 1.S. at 397, 105 S.Ct. at 836, 83 1..Ed.2d at 830, fn. 7.

Id at 1212,

Thus Elmore’s attempt to raise issues concerning his appellate counsel in Efmore I not
raising the possible applicability of Oregon v, Ice (2009), __ U.S. ;129 5.Ct 711 are not
now properly before the Court in that an application for reopening must be related to a first
appeal of right and Elmore /I was not such an appeal. Thus, this Court should deny the

application for reopening as to the Fourth Proposition of Law as well.

Law of the Case Docirine

Elmore’s Fi‘_f_st, and Second Propositions of Law also are not properly the subject of a
reopened appeal 1'01; an additional reason. These issues were raised by Elmore in a Petition for
Post Conviction Relief which was filed with the trial court on August 26, 2004, This was denied
by the ftrial court resulting in an appeal to the Fifth District Court of Appeals. As noted in the

Court of Appeals’ opinion, the issues raised in Elmore’s First, and Second Propositions of Law

were raised in those proceedings. See, State v. filmore (5" Dist,), 2005 WL 2981797, 2005-
Ohio-5940, (Elmore I}

For instance, as he has in the First Proposition of Law as stated in the current application
for rcopening, Blmore raised the issuc of the propriety of the use of a stun belt on him during his

trial in that PRC proceeding. /d. at 19 88-98. Likewise, as he has in the Second Propostition of



Law as stated in the current application for reopening, he attacked the racial make-up of the jury
pool in those PRC proceedings. Id. at % 53-75. This Court thereafter denied jurisdiction on

appeal thereaflter. State v. Elmore (2006), 111 Ohio St.3d 1492.

When issues are raised in an appeal to this Court and this Court denies jurisdiction, legal
issues decided by the lower appellate courl become the law of the case. See, Sheaffer v.

Westfield Ins, Co. (2006), 110 Ohio St.3d 265, 9 12, citing, Transamerica Ins. Co. v. Nolan

(1995), 72 Ohio St.3d 320, 323, (“Further appeal to this court was denied ..., and therefore the
law-of-the-case doctrine dictated final judgment ...”). A party may not circumvent this by

“creative pleading”. Transamerica Ins., at 323. Accordingly, reopening any appeal to litigate

matters that have been already decided fn related litigation would be a violation of the law of the

case doctrine.

Ineffective Assistance of Appeliaie Counsel Not Demonstrated

Even if one were to address the propositions of law on their merits, one must conclude
that former appellate counsel was not ineffective for not raising these issues in either Elmore { or
Elmore {I as they lack substantive merit.

Use of Restraints. For instance, as to the issue of whether there was error related (o using
non-visible restraints on the defendant, former appellate counsel could have reasonably
determined that this: was a losing issuc on appeal due to a total inability to show prejudice based

upon the information contained in the trial record. See, generally, Knapp v. Edwards

Laboratories (1980), 61 Ohio St.2d 197, (appellant has duty to provide a record which
exemplifies the error he assigns.) Tndeed, the trial record itself aptly supported the use of

restraints as the penalty phase of the trial proceedings was replete with evidence showing that



Elmore has a lengthy prior record, and was a constant disciplinary problem when serving prior
prison sentences. (See, as some examples, Tr. pp. 1239, 1241-44, collectively Exhibit “A”™
hereto.)'

Moreover this Court, in State v. Franklin (2002), 97 Ohio St.3d 1, 19, specifically refused

to hold that a hcarfng on the use of restraints was “an absolute rule” instead leaving it to the
discretion of the trial court. The appellant can claim no prejudice. Even if the trial court had
held a hearing, ihefcsult would have been the same as the use of the device was fully justified.
Tn fact, trial counse! conceded the appellant’s disciplinary problems as a basis for {rying to get
the trial court to order him transferred to another holding facility pending trial. (Motions
Hearing, January 14, 2003, Tr. pp. 6-9, collectively Exhibit “C” hereto.)

Moreover, noticeably absent from the application for reopening is any mention that trial
counsel failed to lodge an objection to not holding an evidentiary hearing. Accordingly, former
appellate counsel could have reasonably concluded that this issue would have been deemed
forfeited. Sec generally, State v. Payne (2007), 114 Ohio 8t.3d 502, (failure to raise an objection
to alleged eror conr;stitutes a forfeiture of the issue.)

Claimed Racial Bias of Jury Pool. Similar problems exist with Elmore’s attack on the
failure of former appellate counsel to raise any issue with respect to trial counsel’s failure to
more fully explore the potential “racial bias” of the jury pool. Former appellate counsel may
have realized that any possible failure on the part of trial counsel in not more fully explore issues

regarding race werce not likely to be successful on appeal due to either: (1) such “failure” being

" In addition, Elmore made threats to kill other inmates and stafT at the Licking County
Justice Center while awaiting trial in the instant case and was convicted of criminal offenses for
this. (See, Respondent’s Exhibit Nos. 3, 4, 5, filed in conjunction with State’s Motion for
Summary Judgment on Petition for Post-conviction Relief, collectively Exhibit “B” herelo.)



deemed “trial tactics” not subject to a successful after-the-fact attack; or (2) prejudice not being
sufficiently shown by the trial record.

As to the former, this Court has repeatedly held that the failure of defense counsel m a
capital case to voir dire on the issue of race 1s not ineffective assistance. For instance, this Court
has held that the failure to question all prospective jurors on racial bias is not improper, further

noting that this is best left to the capital defendant’s attorney. State v. Ahmed (2004), 103 Ohio

S1.3d 27, 51, citing, Turner v. Murray (1986), 476 U.S. 28, 37, fn. 10. Furthermote, this Court
in State v. Smith (2000), 89 Ohio 8t.3d 323, held that failing to question gny jurors on race was
not ineffective. Sometimes it is more informative {o avoid direct questions on sensitive topics
such as race and instead attempt “to discern any hint of racial prejudice” from their demeanor
and other responses. 1d. af 327-28.

This tactical consideration is likely the basis for not asking any further race-related
questions to the jury pool. Former appellate counsel must have been convinced that they could
not show that it was not 4 reasonable tactical decision on the part of trial counsel to avoid
additional qucstionzi'ng on this sensiiive topic.

Additionally, the trial record is clearly deficient in showing any actual prejudice to
Elmore. Indecd, the application for reopening fails to point to any place in the trial record that
would remotely deﬁﬁonstrate prejudice. Cf., State y. flale (2008), 119 Ohio 5t.3d 118, 4 219,
(failure to inquire into possible racial bias of jury pool showed neither deficient performance nor
prejudice.}

Arguing Non-Statutory Aggravating Factors. In a similar vein, Elmore’s claim that

the prosecutor committed misconduct by allegedly converting the facts and circumstances into



non-statutory aggravating facts was properly left out of any prior appeal, again, for several
reasons.

First, there was no objection to the argument and thus former appellate counsel conld
have reasonably concluded that any issuc would have been forfeited. See, Payne, supra.

Second, aside from this, appellate counsel could have reasonably concluded that such an
issuc would not have been suceessful in obtaining a reversal of the death sentence as any
possible misconduct by the prosecutor’s statements did not “permeate” the trial. Cf State v.
Twyford (2002), 94 Ohio St.3d 340, 357.

Third, the prosecutor’s statements currently under attack are not error at all. The
sentences wherein the prosecutor mentions “aggravating circumstance” read in tandem: “Then
he stole the tools. He stole the purse, he stole the car when he ran away, so I submit to you,
ladies and gentlemen, that those aggravating circumstances have in fact been proven beyond a
reasonable doubt.” This is a clear and undeniable reference to the fact that Elmore faced an
aggravating circumstance specification for committing the homicide while committing both
aggravated burglary, and aggravated robbery — cach being predicated upon the theft of one or
more of these very items! Thus stealing these things was very much so aggravating
circumstances,

Oregon v. Tee. Finally, Elmore’s efforts to reopen his appeal based upon the United
Stale’s Supreme Cgurt’s decision in Qregon v. Ice fails on the merits. In the first place, Oregon
v, lce — even if 1t were ever 1o result in this Court reevaluating the decision in State v. Foster —
Elmore could claim no benefit of it. His post-Foster, pre-Ice resentencing on his non-capital
offenses was the direct result of his own request in Elmore I that he be resentenced. 177 Ohio

St.3d §9 130-40, Supplemental proposition of law XVIIL. Thus, if Zfmore I's remand order was,



in retrospect, error, it was clearly “invited error”. The doctrine of invited error prohibits a

litigant from taking advantage of an error which he himself invited or induced. State v. Campbell

(2000), 90 Ohio 8t.3d 320, 324. Simply put, no resentencing would have occurred to even raise
a claim that Jee caused the resentencing to be in error had Elmore not asked to be resentenced in
the first place.

Morcover, since Elmore received the same sentence on his non-capital offenses both

before Foster, and after the Foster-mandated remand of Elmore [ Elmore has no hope of
showing prejudice. Indeed the entire thrust of Elmore’s Fourth Proposition of Law is that he is
entitled to be sentenced with the trial court being bound by the required statutory findings related
to consecutive sentencing that Foster excised. He was — prior to Foster being decided and prior
to Elmore I The outcome both times was the same sentence.

Finally, there is no rcason to believe that Elmore suffered prejudice by his appellate
counsel in Elmoré&[ not requesling supplemental brieling on the fce issue in light of this Court’s

refusal to grant the State’s motion for supplemental briefing on this very same issue, £imore I,

at fn. 2, and former appellate counsel’s citation to Jee in a list of supplemental authorities filed
by him in advance of the oral argument before this Court. (List of Additional Authorities, filed

May 5, 2009.)

CONCLUSION
For all of the above stated reasons, the appellant has failed to show a properly basis for
reopening cither of his appeals, lct alone both of them. As aresult a consolidation of these

appeals 1s moot.
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family in which Phillip grew up in?

A That term would certainly apply, but it's
far too walered down, in my opinion, to describe this
family unit, which goes bevond what most of us think
of when we think ol a dysfunctiocnal family.

0. Now, prior te Miss Annarino's death, did
Mr. Elmore present himself with a history, through all
your reading and interviews with him and people you've

talked to, have a history of aggressive behavior —-

2 I'm sorry, was the guestion --

Q. -— priocr To her death?

A Prior to this cffense, aggressive behavior?
. Yes.

A Yes. There's a history of aggressive

behavicr. There's documented history of some fights
when he was incarcerated. TI'm certainly aware that
there was an allegation of domestic violence against
him by this former wife, and there was Miss Annarino,
the victim in this case, I believe had applied for a
civil protection order. She had at least alleged that
she felt threatened by him prior to this offense, so
ves.

0. And the nature of your work, does that take
vou into priscns arcund the State of Ohio?

A, Very frequently, ves, it does.

Jacqueline E. Gainer, RMR
Official Court Reporter * (740) 349-6193
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terms of his abilities while he was in prison?

A Well, most of these records deocument the
years that he's spenf in the Ohic prison system.
They're fuil of bad behavior. They're -- he's been a
difficult inmate most of the time. lle's -- ifhere are
documented instances of sexually inappropriate
behavior. "There are instances documented in those
records where he's refused crders of people in
positions of authority. There are documented
instances of interpersonal conflict with other of the
inmates. One of the interesting aspects toc me, as I
read through these recerds, is the change that seemed
to occur in the early '90s.

There's a séries of records from the late
'80s when he was incarcerated that viewed against the
backdrop of some of the later records come as
something of a surprise. Repeatedly he's described as
having an excellent attitude, excellent worker.
Mr. Elmore is an exemplary worker. He's the prototype
of a good worker. He's skilled. He's hard working.
He's conscientious. But then in the early '90s, he's
viewed as very difficult, often oppositiocnal in
response to corrections officers, and engaging in some
of the kinds of behavior that T mentioned a few

minutes ago.

: Jacqueline E. Gainer, RMR
Official Court Reporter * {(740) 349-6193
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One of the things that I asked Mr. Elmore at
one point when I was interviewing him, because so many
times he viclated his parole, he would do a couple of
yvears in prison, and even though he was difficult, T
mean, he -- moest of the time my reading of these
records is that he was viewed as a nulsance inmate.

He was a pain in the neck, and by that I really -- I'm
not trying to minimize some of the things he did in
prison. I don't think his adjustment was very good.:
But he would getl parcled. I mean, he was viewad as a
parole risk, someone who could be released into the
community, and he would behave in the most self-
defeating ways imaginable.

He wouldn't repoert to his parole officer,
for example, so he would get his parole wviolated and
get sent back to prison, and that would happen over
and over and over again. And I said to him at one
point, help me understand this, because anyone
reviewing this file could be forgiven for coming away
from it thinking that you like pfison, that somehow
prison was an environment that you were more
comfortable in than the community. And he insisted
that that wasn't the case, that it wasgs -- Lhat it was
a failure of self-discipline and that he Jjust, you

know, would get busy doing something and forget to

Jacqueline E. Gainer, RMR
Official Court Reporter * (740) 349-6183
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report Lo his parole officer. I think that's a very
implausible description.

My inference from my review of these records
is that Mr. Elmore is someone who repeatedly found
bimself just unabkle to cope ocut in the community and
would behave, as I said, in a seli~defeating way that
would assure him fo be sent back inte an environment
that was more structured and in some ways he felt more
comfortable.

o. You described a history of behaviocr problems
and not heing able to adjust once he's been released
from prison, and you stated years. It appears as
though your testimony was that he was incarcerated for
guite a bit of his adult life, either in and out or in
prison since the '80s, I believe you indicated?

A, Yeah. I think his first sentence to prison
was handed down when he was around 20 vears of age in
the early '80s, but from that peried until his release
in 2001, and I'm not sure of the exact number, but he
spent many of those years in prison. He was in and
out, in and out and in and oult many times.

Q. And some of those, T bélieve, indicate that
he actually committed other crimes; not that he just
didn't show up for his parole officer's meeting, but T

believe he committed some other crimes in Columbus at

Jacqueline E. Gainer, RMR
Official Court Reporter * (740) 349-6193
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some point in time, or maybe in another county; is

that correct?

AL Yes, it is.

0. Regarding Mr. Elmore, you indicated vou met
with him several times. How did he come across to
you?

g He always presented in my inlaractions with

him as soft-spoken, peclite, respectiul, cooperalive.
He never refused a reguest from me. He did everything
that I asked him to do willingly. As 1 said, he was
unfailingly polite and respectful toward me.

Q. And in your past experience with or
currently, have you ever had an experience where
yvou're hired by a defense attorney in a capital murder
case and you've had other —-- you don't have to go into
any great detail —- but any other type of behavior
when working with somecne who's facing the death
penally as the person working with them and the
defense team?

AL 1 certainly evaluated some uncocoperative,
disrespectful, capital defendants.

Q. Regarding Mr. Elmorefs childhood, were vyou
able to speak with anybody regarding his childhood,
and, if so, who? If not, why not?

L. As I said before, I spoke with Mr. Elmore's

Jacgqueline E. Gainer, RMR
Official Court Reportexr * {740) 3495-6193




IN THE COURT OF COMMON PLEAS OF LICKING COUNTY, OHIO

State of Ohio,
Plaintiff~Respondent

..VS_

Case No. 02 CR 275
Phillip L. Elmore,

Defendant-Petitioner. AFFIDAVIT OF
ANTHONY PHILLIPS

State of Ohio:
County of Licking, ss:

1. Affiant is currently employed as a deputy with the Licking County Sheriff’s
Office and has been so employed since 1985, I am currently assigned to the jail division
and have been so assigned for most of this time.

2. Through my employment I have been certified to operate the armband stun
device used by the Licking County Sheriff’s Office as a resiraint. Because there are a
limited namber of deputies certified to use this device either myself or Dep. Marcus
Ramsey, or both, were at the defendant’s trial at all times.

3. On cach day I was present at the trial, this restraint was placed upon the
defendant. However, this was done before the defendant left the jail, and 1t was not
removed until he returned to the jail. In addition this device was concealed from the view
of all potential and actual jurors at all times by it being placed under the defendant’s
long-sleeve garments, To the extent this caused any type of “bulge” to the sleeve, it
looked no different than a cast would have.

4, At no time did I actually have an occasion to activate the device. However,
based upon the defendant’s disruptive behavior in jail — which is documented in jail
records and which inctuded being convicted for offenses involving threatening to kill
deputies — it is my opinion that this device was a necessary security device. My

supervisors concurred in this opinion.

Respondent's Exhibit No. 3




5. Because this device can be activated by remote control the defendant was able
to appear in front of the jury without the need for armed deputies to be in his immediate
presence, and without the need for handcuffs or shackles.

6. During the entirc time I was accompanying the defendant at his trial he at no
time showed any signs that this device prevented him from concentrating on the trial
proceedings, nor from assisting his counsel. Neither he nor his counsel reported any
concerns regarding this device being on the defendant’s arm regarding it distracting lnim

from being attentive to the trial.

Further atfiant sayeth naught.

L et 2 %?7
Dep. Anthony Pﬁﬂhps

Sworn to and subscribed in my presence this // ¢ day of October, 2004

Notary

My, coqnmbs;on expives //-/5— Acaof’

P /\Pa‘“ ;
/5 BARBARA R. GORDON
iv . NOTARY PUBLIC, STATECF ONO
T/ MY COMMISSION EXPIRES NOV. 15,2008 2008




IN THE COURT OF COMMON PLEAS OF LICKING COUNTY, OHIO

State of Ohio,
Plaintiff-Respondent

V8§~
Cage No. 02 CR 275

Phillip T.. Elmore,

Defendant-Petitioner. AFFIDAVIT OF
MARCUS RAMSEY
State of Ohio:
County of Licking, ss:

1. Affiant is currently employed as a deputy with the Licking County ShenfT's
Office and has been with that agency since 1998. T am currently assigned to the jail
division and have been so assigned for the bulk of my time with the Sheriff’s Office.

2. Through my employment I have been certified to operate the armband stun
device used by the Licking County Sherif’s Office as a restraint. Because there arc a
limited number of deputies certified to use this device cither myself or Dep. Anthony
Phillips, or both, were at the defendant’s trial at all times.

3. On each day I was present at the trial, this restraint was piaced- upon the
defendant. However, this was done before the defendant left the jail, and it was not
removed until he returned to the jail. In addition this device was concealed from the view
of all potential and actual jurors at all times by it being placed under the defendant’s
long-sleeve garments. To the extent this caused any type of “bulge” to the sleeve, it
looked no different than a cast would have.

4. At no time did I actually have an occasion to activate the device. However,
based upon the defendant’s disruptive behavior in jail - which is documented in jail
records and which included being convicted for offenses involving threatening to kill
deputies — it is my opinion that this device was a necessary security device, My

supervisors concutred in this opinion.

Respondent's Exhibits No.%4



5. Because this device can be activated by remote control the defendant was able
to appear in front of the jury without the need for armed deputies to be in his immediate
presence, and without the need for handcuffs or shackles.

6. During the entire time I was accompanying the defendant at his trial he at no
time showed any signs that this device prevented him from concentrating on the trial
proceedings, nor from assisting his counsel. Neither he nor his counsel reported any
concerns regarding this device being on the defendant’s arm regarding it distracting him

from being attentive to the trial.

Further affiant sayeth naught.

Lﬂ_ﬁrﬂ. VMW /Zm t 50
&)

Dep. Narcus Ramsey

Sworn to and subscribed in my presence this _// &« day of October, 2004

%{L’r.&{ﬂ & % ,ﬂﬂﬂé‘»—/

Notary

My commission cxpires  // /ff /2005
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STAFF COMMUNICATION
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Told Mg THAT “Durin mep, Pass Inmate EUNORE
THReATENED TD KiW Him AFrEr Donett Galled his
Name ouT. For Meats.
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_..you imtmaatmlﬁ\/cu T mean %gd— BOyY. L Swaal
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ISP INARY BUOARD HEARING DETISION

wnscrans: PUHGS Zpper e vannsons LT DR

Charges Play (Guilty/Not Guilty) Finding (Guilty/Not Guilry)

THretrs 2T Hov zmwr%a A@“ﬁ"éy}ﬂ é’? zw}‘f/?ﬁf

Lapaisy /fwms;m /Mm AT/ wﬂ‘W@a«%ﬂ

QS‘M

APPRETE
- 15,\PPROVED'/§]W
Stagement of Evidence Relied Upon: é’{:'/;777£ ,9‘77@ %7/ JM_@UE’W
JIY TS bt 7T FRRt T e /5 jasgend)
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SHep Y &7ﬁ:%} /J?zy /%ﬂ‘ege%;f LSRAT TN 2 J AL ey

I. Amount of Time Sentenced to D-Block:

2. With Privileges? Without Privileges? -

3. Date out of D-Block: Time out of D-Block:

4, Custody Status Review to be conducted in: 72 hours 7 days 30 days

3. Copy of Decision to Inmate? Yes  No Appeal Form to Inmate? Yes___ No

CERTIFICATION
[ certify that a copy of my decisien was given to the accused inmate, together with an appeal {orm if the
inmate was found guilty of any charge (s). e
S S ) . M/szﬁ 7
Date Time S(wnature of Hearing Officer
ACKNOWLEDGYENT

[ have received a copy of the decision of the Disciplinary Board in my case. [ understand if [ have been found
guilty, I may appeal to the Facility Administrator or designee by completing the attached appeal form and
sending it to the Facility Administrator or designee within three (3) days. [understand if [ eater a guilty plea
to any chacge (s), I cannot appeal the decision of the Discipfinary Board. [ understand that if [ am released
before disciplinary time is completed, the remaining time will be impgsed upon re-incarceration.

0 E gk

Date Time Signature of [nmate
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RULE VIOLATION REPORT

[runate Involved: ﬂmaﬂcl P/.u//rp Booking = {’i Q { ,2 g@

Date: _F/e-92 Time: /353

Degree of Viotation: Sarious_l_g— M:ljoré_:)__ Minor____
Rule Violation: 5@,@:0&5} /% , _/WQ{LOS‘} 3

Witnesses?© Abactecd

Date of Violation: - ¥=/4-0 2 / S5 _Time of Violation:

Location of Violation: B //ZGM
Swtement of Charges: _ Segigus /8= Thtrals (b oo ithoF

Weepons o0l s mp rge&f.
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a "3& ¥ l"y T

e = 4
Degree of Personal Injury: _ 227 _PE??\O ﬁ@‘ﬂ) — Q\ @\V
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[mmediate Actlon Taken: gd[ggm{g@/ W on A0 62%)['4«5 P pgg L4 (‘,é;/,é:a

Disposition of any Physical Evidence: _——
Charging Officer’s Signature: 2 %, “f/% m
NOTICE TO INMATE

YOU ARE ALLEGED TO HAVE COMMITTED THE FOLLOWING VIOLATION(S), TO INCLUDE
THE TIME, DATE, PLACE AND FACTS ON WHICH THE CHARGE LIS BASED, THE ACCUSER AND THE

SPECIFIC RULE(S) BROKEN: __ (09 8’—/7409 q; ﬁ’;’ /46_2‘1
1 ﬁ’( /d— -u'-
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7
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CUSTODY STATUS REVIEW

Inmate: g};\,gfﬁf % 74452}/«) Date: §/’ A«/ P~

-2

?G.Administrative Custody MOriginal Review
.} Disciplinary Custody [ ] 72 Hour Review
[ ] Medical Custody - [ ] 7 DayReview
[ ] Protective Custody [ | 30 Day Review

A review was conducted to determine the custody status of the above Inmate. This inmate is to
be PLACED IN'REMANDED TO/RELEASED FROM (circle one) by reason of:

{ ] Inmate Request: Trequest placement in Administrative Segregation for my own protection.

Inmate:

| | Inmate presents a chronic mnability to adjust in general population.

[ 1 Inmate presents a valid need for protection as determined by the FFacility Administrator or
designee.

[ ] Completing Disciplinary Custody time but ordered to remain in Administrative Custody.,
[ ] Tmmate has a communicable discase.

. | Fossrele p oisepline
EZL [s pending investigation or filing of criminal charges. £va LA/ 7 747 e 7

Pé The Facility Administrator or designee has determined that such segregation is necessary
and in the best 1nterests of the mmate, staff, or the safe, secure operation of the facility.

[ 1 Other R
ﬂf&?ffr eifééb’ Besnd  THelarEilME  Zvpepgrees
A A ﬁmc;x/{r ABere 7 f éé 270

/‘/gé’ @/mé -

Review of the status of inmates in adiministrative segregation and protective custody will be
every seven (7) for the first two (2) months and at least every thirty (30) days thereafter.

All other reviews m which the inmate 1s remanded to the same custody status will be conducted
every thirty (30) days unless otherwise noted. The review decision may be appealed to the

Facility Administrator. .
This review was conducted by: V%/ %? /6 % A
I

Original: Classification _ _ ,
Copy: Inmate - - Date:

/ Q{W
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LICKING COUNTY SHERIFF'S DEPARTMENT
VOLUNTARY STATEMENT

bate: &5l ~ O ] Tie:  JR 130 £ CR #:
Location: fj, C, .
1, LH—/E:E% }"?(4;{37_'&{ . being _ 43 years

of age do hereby give this statement of my own free will, without promise or threat.

has been tdentified as an officer with the Licking County Sheriff's Department.

Home Addrass: 53 (f'é? HO/}'@:(/"_ QCK’

‘3/9’ ~s4

Employer:

Phone:
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ﬁ/«cc: Me 1ias ﬁf@?equ 73 /<;/f 2’2 i
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The Tacis 1tatned hl the é of this statement are irue and correct.
S1gnature A Date/Time
DK/ S [

i-h tness Signature Date/Time

Witness Signature bate/Time
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"LICKING COUNTY SHERIFF'S DEPARTMENT
VOLUNTARY STATEMENT

Date:

Tl

Time:

/c;{ ;;1?£{§f LR #:

Location:

I, Jfgiz;’/ﬂnxj%/_'7fz§§§412ﬁ¢/

of age do hereby give this statement of my own free will, without promise or threat.

, being fzz years

fias been identified as an officer with the Licking County Sheriff's Department.

Home Address:

DOB: Z 222

Employer:  <PZs o Phone:
£F2T. ,/Z%’ /’/“"Z’/{ /9/ /f/ﬁ M(M/.’z/ f /wr_gy}"} Lol /f:;r‘/;-,év’_/:f./’
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The facts contained in the

pages of this statement are true and correcti.

%;,U/

'%/m,

FAdb-o2 LT

Signature Date/Time

oz %——?g Fhop- 5
Witness Signature Date/Time
Wilness Signature Date/Time
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LICKING CQUNTY SHERIFF'S DEPARTMENT ..o .-
VOLUNTARY STATEMENT

{Qate 3/}{;/09—— Tine: /¥ P) CR #:
l Location: p( B :2)
I, ﬁ(‘f“} rﬂaa-@ﬂs . being _2) | n ' years

of age do hereby give this statement of my own free will, without promise or threat.

has been fdentified as an oefficer with the Licking County Sheriff's Department.

IHome Address: [ (& i &Oﬂ,j §+. C&) . 061 %‘27,)_5“_

. - : DoB: 7 —ft=T75"
Employer: A}/}? Phone: .
@n bpth  w/1d  a0d  §15 pmmadd £lmer
0 o vealm Y edyelr ad-ton il &
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The facts.centdihed in the l pages of this statement are true and correct.

T Anpa No OAN s?/l(o [03 ja 42PM)

7 Signature O | Date/Time

b f— %é ? v s el b
o7 Witness Signature ‘ Date/Time
Witness Signature Date/Time
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LICKING COUNTY SHERIFF'S DEPARTMENT
VOLUNTARY STATEMENT

Date: g '—[((.,,_ 7l Times: CR #:
Location: lﬁ(‘jﬂf}/

I, C,;.c?;?-'f /ﬂ/’ﬁ_‘@ ’ , being years

of age do hereby give this statement of my own free will, without promise or threat.

has been identified as an officer with the Licking County Sheriff's Department.

T e Tkine Kol g

SSN:

Home Address: (%{?

w3 7] [P

Employer . Phone:

7L/F‘ /f,r'sf’ %L(‘»ﬂf G258 f}:;f 5 ﬁﬁr,’c‘; 7/-;,;:4 7l O
@cf'u f”f‘?@.ﬁfw @?(f Py éﬁ%r;’/’ Lg2 yﬂ/’ 77 Fle e
{-_ﬂa’p‘/ ‘7?‘3«_ /)r/’)

The fncts/yfned in the /:e.ggs of this statement are true and correct. .
A/ 7211,
e / / C}f —~¢ L

é ﬁ’gﬁ%ture _____ S e - D e f T ME
%/25 i A A = 7]

Witness Signeture . Date/Time

Witness Signature ‘ Date/Time
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defendant appearing in civilian clothing, but I think
before the Court would approve an authorization of
public funds, there has to be a need shown. I don't
know that —-- that the defendant is without means of
appearing in civilian clothing himseif, so we will
have to visit that at a later time.

MR. SANDERSON: Understood, Your Honor.

That being said, Your Honor, I'm going to
limit a lot of my argument today and reserve the
opportunity to address most of the things laid out by
the State in opposition in writing in our written
reply. There are a couple of the areas that I would
iike to speak to, and specifically cne of thcese areas
would be the request to transfer pretrial custody to
an alternative helding facility. Primarily, Your
Honor, we would.stand on what is presented in the
motion. The State of Ohio has filed its response, and
included in its response 1s an extensive memoranda
from Lieutenant Claprcod of the Licking County
Sheriff's Department. Frankly, Your Honor, I was a
little surprised when 1 received the memorandum
yesterday afterncon. Having spoken with members of
the jail staff, specifically Sergeant Tyo, who is the
supervising sergeant for the jail facility during the

jail shift, Sergeant Tyo's exact words to me is that

. Jacqueline E. Gainer, RMR
Official Court Reporter * (740) 349-6183
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he would happily drive Mr. Elmore himself to an
alternative facility because of difficulties that have
been ongoing in the justice center. As an example,
Your Honor, today Mr. Elmore was held locked down in a
holding cell for a period of time because one ol the
State's witnesses, who is also incarcerated, was being
transported tec a hearing at the same time as

Mr. Elmore. Your Honor, for betiter or worse, several
of the State's witnesses are going to find themselves
in the county jail, be they law enforcement officers,
be they deputy sheriffs, be they other inmates. The
likelihcod of Mr. Elmore having contact with those
individuzls and that contact getting cut of hand is
rather high.

As the Court is aware, there has already
heen at least cone incident, and I would take some
exception with the characterization by Lieutenant
Claprood concerning that incident, Mr. Elmore was
charged with disorderly conduct. He entered a no
contest plea to those charges. Lieutenant Claprood,
for some reason, characterizes them as menacing
charges, which the Court reduced to disorderly
conduct. I'm sure Your Honor is well aware that there
isn't a court in this county, perhaps not in the

state, that would sua sponte at arraignment reduce a

o 7Jécquelihé E. Gainer, RMR
Official Court Reporter * (740) 342-6193
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charge that's been properly filed and has before it.
That's simply not what happened. Bul that incident
was an incident between Mr. Elmore and Lwo deputy
sheriffs, these type of problems. And Lieutenant
Claprood says that there's only 30 scome of 107
employees that knew the alleged victim in this case.
Well, that's one-~third of the people respcensible for
the care and supervision of Mr. Elmore while he is in
the Licking County Justice Center. You couple that
with the number of witnesses that will potentially and
are, in fact, currently incarcerated at the Licking
County Justice Center, there's simply no way to keep
track of who those people are. The State’'s witness
list is extremely extensive, and there's no way to
ensure that Mr. Elmore will not have ongoing and
potentially dangerous contact with those individuals.
The easy solution in this matter is to
transport Mr. Elmore to an alternative facility.
Mr. Elmore and counsel for the defense recocgnize that
that would put logistical burdens on us as well as the
county. In light of the situation, in light of what I
have to describe as unigque clrcumstances surrounding
this case because of who the alleged victim is, we
feel that those logistical difficulties cannot

outweigh the need for this type of socolution.

.Jéééﬁeline E. Gainer, RMR
Dfficial Court Reporter * (740) 349-6193
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I surely appreciate Lieutenant Claprocd's
suggestion that I tell Mr. Elmore to behave himself.

I have, Your Honor, and, frankly, this type of
situaticon is not something that Phil knows the
potential danger and ramification of any acting out
could carry. It's not a guestion of whether or not he
doesn't understand what the potential difficulties
are, it's a question of what the situation is and can
those situstions be remedied. We don't believe that
Tthey can.

This county has, up until wvery recently,
housed numerous inmates pretrial in other facilities.
This i3 not something new in Licking County. At that
time, 1t was done because we had space problems at the
county jail. Well, this is a different situation,
granted, but 1t is a situation that is probabiy more
impeortant than the lack of a bunk bed.

For those reasons, Your Honor, we maintain
that the request that Mr. Elmore be transferred to an
alternative holiding facility be granted. The
mechanisms are in place. The jail is very experienced
with the transportaticn of inmates fiom one location
to another. It was a commcn and reguliar practice in
this county until very recently. We would ask the

Court to grant our reguest for the reasons laid out in

Jacqueline E. Gainer, m=MR 77
Official Court Reporter * (740) 349-6193
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