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Memorandum In Opposition to Reopening
And In Opposition to Consolidation

Now comes the State of Ohio, plaintiff-appellee (hereinafter, si nply "appellee" or "the

State") and hereby moves this Court to deny the Application for Reopening. For the reasons

stated below, the Appellant has failed to set forth a valid basis for reopening his appeal - either

the original direct appeal, or the further appeal that post-dated this Court's initial order of

retnand.

Issues Beyond the Scope of Prior Remand

While the State has no objection to most of Elniore's statements regarding the

"Procedural History" of the case (see application for reopening, p. 2), the State does not agree

with the assertion that after the first tinie this matter was before this Court that "the direct appeal

was not over". It is mideniable that the cun-ent application for reopening seeks to raise several

issues that could have been raised in an application for reopening of this Court's earlier

judgment in State v. Elmore (2006) 111 Ohio St.3d 515. (Elrn(ire 1:) Instead, Elmore set idly by

and allowed this Court's order of remand to be carried out by the trial cotint, whereupon another

appeal ensued resulting in this Court's opinion in State v. Elmore (2009) 122 Olzio St.3d 472,

(Elmore 11 , and only then sought to reopen both appeals.

For instance, Ehnore's First, Second and Third Propositions of Law could have been

raised in an application for reopening after this Court's decision in Elmore I. Indeed, the

argament then would have been based upon the exact sarne record, and the exact same case law,

that is relevant to these same issues today. Simply put, these issues could have been litigated

long before now.

Arguments, which an appellant could have raised in previous appeals but did not, are not

properly raised once a matter retuwns to the appellate court after remand. See, State ex rel.



National Elec. Contrs. Assn. Ohio Conference v. Ohio Bur. o[Empl. Serv. (2000), 88 Ohio

St.3d 577, 579, citing, State v. Gillard (1997), 78 Ohio St.3d 548, 549. This Court made it clear

that "issues beyond the scope of a previous remand are beyond the scope of review following a

return of the case from remand" State ex rel. National Elec. Contrs. Assn. at 579.

The remand ordered by this Court in Elmore I was for the limited purpose of making the

sentencing on the non-capltal charges compliant with State v. Foster (2006), 109 Ohio St.3d 1.

Thus the only inatters that were properly included in an appeal from the trial court's

resentencing on the non-capital offenses were inatters addressing the sentencing on those

offenses and nothing more. Prior appellate cotmsel in Elmore II appeared to understand that

limitation and thas limited their proposition of law therein accordingly.

As Elmore's attempt to raise issues that could have been raised within 90 days of Elmore

I are not now properly before the Court in that they are not timely raised, and in that they exceed

the scope of the prior remand, this Court should deny the application for reopening as to the

First, Second and Third Propositions of Law.

Successive Appeals Not Basis for Reopen.in^

ln addition, the second appeal to this Cotirt that resulted in the decision in Ebiior•e II was

not Elmore's "first appeal as of right". Accordingly, there is no basis for reopcning any portion

of this appeal due to any possible allegations of ineffective assistance of appellate counsel during

this appeal. A crintinal defendant is entitled to the effective assistance of counsel on appeal only

as to their "first appeal as of right". See, Gillard at 549-50, citing, State v. Buell (1994), 70

Ohio St.3d 1211. ln Buell the Court stated:

2



Buell's 1986 appeal to this court was liis second appeal. "[T]he right to
appointed counsel extends to thefirst appeal as of right, and no further."
(Emphasis added [by court].) Pennsylvania v. Finley (1987), 481 U.S. 551, 555,
107 S.Ct. 1990, 1993, 95 L.Ed.2d 539, 545. See, also, Evitts v. Lucey (1985), 469
U.S. 387, 394, 105 S.Ct. 830, 834-835, 83 L.Ed.2d 821, 828. lIaving no
constitutional right to counsel on a second appeal, Buell had no constitutional
right to the effective assistance of counsel. See Wainwright v, Torna (1982), 455
U.S. 586, 587-588, 102 S.Ct. 1300, 1301, 71 L.Ed.2d 475, 477-478; Evitts, supra,
469 U.S. at 397, 105 S.Ct. at 836, 83 L.Fd.2d at 830, fn. 7.

Id. at 1212.

Thus Elmore's attempt to raise issues concerning his appellate counsel in Elmore 11 not

raising the possible applicability of Oregon v, Ice (2009), _ U.S. _; 129 S. Ct. 711 are not

now properly before the Court in that an application for reopening must be related to a first

appeal of right and Flmore II was not such an appeal. Thus, this Court should deny the

application for reopening as to the Fourth Proposition of Law as well.

Law of'the Case Doctrine

Elmore's Fa;rst, and Seeond Propositions of Law also are not properly the subject of a

reopened appeal for an additional reason. These issues were raised by Elrnore in a Petition for

Post Conviction Relief which was filed with the trial court on August 26, 2004. This was denied

by the trial court resulting in an appeal to the Fifth District Court of Appeals. As noted in the

Court of Appeals' opinion, the issues raised in Elmore's First, and Second Propositions of Law

were raised in those proceedings. See, Stctte v. Elinore (5" Dist.), 2005 YVL 2981797, 2005-

Ohio-5940, (Elmore III.)

For instance, as he has in the First Proposition of Law as stated in the current application

for reopening, Flmore raised the issue of the propriety of the use of a stun belt on hini during his

trial in that PRC proceeding. N. at ¶¶ 88-98. Likewise, as he has in the Second Proposition of

3



Law as stated in the current application for reopening, lie attacked the racial make-up of the jury

pool in those PRC proceedings. Id. at ¶¶ 53-75. This Court thereafter denied jurisdiction on

appeal tliereafiter. State v. Elmore (2006), 111 Ohio St.3d 1492.

When issues are raised in an appeal to this Court and this Court denies jurisdiction, legal

issues decided by the lower appellate court become the law of the case. See, Shea er v.

Westfield Ins. Co. (2006), 110 Ohio St.3d 265, ¶ 12, citing, Transamerica Ins. Co. v. Nolan

(1995), 72 Ohio St.3d 320, 323, ("Further appeal to this court was denied ..., and therefore the

law-of-tlie-case doctrine dictated final judgment ..."). A party may not circumvent this by

"creative pleading". Transamerica Ins., ctt 323. Aceorclingly, reopening any appeal to litigate

matters that have been already decided in related litigation would be a violation of the law of the

casc doctrine.

Ine(^fective Assistance fApUellate Counsel Not Demonstrated

Evcn if one were to address the propositions of law on their merits, one must conclude

that former appellate counsel was not ineffective for not raising thcse issues in either Eltnore I or

Elnzore II as they lack substantive merit.

Use of Restraints. For instance, as to the issue of whether there was error related to using

non-visible restraints on the defendant, former appellate counsel could have reasonably

determined that this was a losing issue on appeal due to a total inability to show prejudice based

upon the information contained in the trial record. See, generally, Knapp v. Edwards

Laboratories (1980), 61 Ohio St.2d 197, (appellant has duty to provide a record which

exemplifies the error he assigns.) Indeed, the trial record itself aptly supported the use of

restraints as the penalty phase of the trial proceedings was replete with evidence showing that

4



Elmore has a lengthy prior record, and was a constant disciplinary problem when serving prior

prison sentences. (See, as some examples, Tr. pp. 1239, 1241-44, collectively Exhibit "A"

hereto.) 1

Moreover this Court, in State v. Franklin (2002), 97 Ohio St.3d 1, 19, specifically refused

to hold that a hearing on the use of restraints was "an absolute rule" instead leaving it to the

discretion of the trial court. The appellant can claim no prejudice. Even if the trial court had

held a hearing, the result would have been the same as the use of the device was fiillyjustified.

In fact, trial counsel conceded the appellant's disciplinary problems as a basis for trying to get

the trial court to order him transferred to another holding facility pending trial. (Motions

Hearing, January 14, 2003, Tr. pp. 6-9, collectively Exhibit "C" hereto.)

Moreover, noticeably absent from the application for reopening is any mention that trial

counsel failed to lodge an objection to not holding an evidentiary hearing. Accordingly, foimer

appellate counsel could have reasonably concluded that this issue would have been deemed

forfeited. See geneTally, State v. Payne (2007), 114 Ohio St.3d 502, (failure to raise an objection

to alleged error constitutes a forfeiture of the issue.)

Claimed Racial Bias of Jury Pool. Similar problems exist with Ehnore's attack on the

failure of fonner appellate counsel to raise any issue with respect to trial counsel's failure to

more fully explore the potential "racial bias" of the jury pool. Former appellate counsel may

have realized that any possible failure on the part of trial counsel in not more fully explore issues

regarding race were not likely to be successful on appeal due to either: (1) such "failure" being

1 In addition, Elmore made threats to kill other inmates and staff at the Licking County
Justice Center while awaiting trial in the instant case and was convicted of criminal offenses for
this. (See, Respondent's Exhibit Nos. 3, 4, 5, filed in conjunction with State's Motion for
Summary Judgment.on Petition for Post-conviction Relief, collectively Exhibit "B" hereto.)

5



deemed "trial tactics" not subject to a successftil after-the-fact attack; or (2) prejudice not being

sufficiently shown by the trial record.

As to the former, this Court has repeatedly held that the failure of defense counsel in a

capital case to voir dire on the issue of race is not ineffective assistance. For instance, this Court

has held that the failure to question all prospective jurors on racial bias is not improper, further

noting that this is best left to the capital defendant's attorney. State v. Ahmed (2004), 103 Ohio

St.3d 27, 51, citing, 7urner v. Murray (1986), 476 U.S. 28, 37, f.n. 10. Furthennore, this Court

in State v. Smith (2000), 89 Ohio St.3d 323, held that failing to question any jurors on race was

not ineffective. Sometimes it is more informative to avoid direct questions on sensitive topics

such as race and instead attempt "to discern any hint of racial prejudice" fi-om their denieanor

and other responses. Id. at 327-28.

This tactical consideration is likely the basis for not asking any further race-related

questions to the jmy pool. Former appellate counsel must have been convinced that they could

not show that it was not a reasonable tactical decision on the part of trial counsel to avoid

additional questioning on this sensitive topic.

Additionally, the trial record is clearly deficient in showing any actual pi-ejudice to

Elmore. Indeed, the application for reopening fails to point to any place in the trial record that

would reinotely demonstrate prejudice. Cf., State v. Ilale (2008), 119 Ohio St.3d 118, ¶ 219,

(failure to inquire into possible racial bias ofjury pool showed neither deficient perfonnance raor

prejudice.)

Arguing Non-Statutory Aggravating Factors. In a similar vein, Elniore's claim that

the prosecutor committed misconduct by allegedly converting the facts aiid circurnstances into

6



non-statutory aggravating facts was properly left out of any prior appeal, again, for several

reasons.

First, there was no objection to the argument and thus fonner appellate counsel could

have reasonably concluded that any issue would have been forfeited. See, Pat,ne, supra.

Second, aside from this, appellate counsel coald have reasonably concluded that such an

issue would not have been successful in obtaining a reversal of the death sentence as any

possible misconduct by the prosecutor's statements did not "permeate" the trial. Cf. State v.

Tw ^ ord (2002), 94 Olxio St 3d 340, 357.

Third, the prosecutor's statements currently tinder attack are not error at all. The

sentencos wherein the prosecutor mentions "aggravating circumstance" read in tandem: "T'hen

he stole the tools. He stole the purse, he stole the car when he ran away, so I subi-nit to you,

ladies and gentlemen, that those aggravating circumstances have in fact been proven beyond a

reasonable doubt." This is a clear and undeniable reference to the fact that Elmore faced an

aggravating circunlstance specification for committing the homicide while committing both

aggravated burglary, and aggravated robbery - each being predicated upon the theft of one or

more of these very items! Thus stealing these things was very mueli so aggravating

circumstances.

Oregon v. Ice. Finally, Elmore's efforts to reopen his appeal based upon the United

State's Supreme Court's decision in Oregon v. Ice fails on the merits. In the first place, Ore on

v. Ice - even if it were ever to result in this Court reevaluating the decision in State v. Foster-

Elmore could claim no benefit of it. His post-Foster, pre-Ice resentencing on his non-capital

offenses was the direct result of his own request in Elrnore I that he be resentenced. 111 Ohio

St.3d ¶¶ 130-40, Supplemental proposition of law XVII. Thus, ifElmore Ts remand order was,

7



in retrospect, enror, it was clearly "invited etror". The doctrine of invited error prohibits a

litigant from taking advantage of an error which he himself invited or induced. State v. Campbell

(2000), 90 Ohio St.3d 320, 324. Simply put, no resentencing would have occurred to even raise

a claim that Ice causcd the resentencing to be in error had Elmore not asked to be resentenced in

the first place.

Moreover, since Elmore received the same sentence on his non-capital offenses both

before I,oster, and after the Foster-mandated remand ofElmore I, Elniore has no hope of

showing prejudice. Indeed the entire thrust of Elmore's Fourth Proposition of Law is that he is

entitled to be sentenced witli the trial court being bound by the required statutory findings related

to consecutive sentencing that Foster excised. He was - prior to Foster being decided and prior

to Elmore I. The outcome both times was the satne sentence.

Finally, there is no reason to believe that Elmore suffered prejudice by his appellate

counsel in Fbnore II not requesting supplemental briefing on the Ice issue in light of this Court's

rcfusal to grant the State's motion for supplemental briefing on this very same issue, Elmore 17

atf.n. 2, atid fonner appellate counsel's citation to Ice in a list of supplemcntal authorities filed

by him in advance of the oral argument before this Courf. (List of Additional Authorities, filed

May 5, 2009.)

CONCLUSION

For all of the above stated reasons, the appellant has failed to show a properly basis for

reopening either of his appeals, let alone both of tliem. As a result a consolidation of these

appeals is moot.

8



CERTIFICATE OF SERVICE

Undcrsigned counsel hereby certifies that a true and accurate copy of the forgoing was

sent this_^"day of 3r^ 2009 by regular U.S. Mail to both of the appellant's counsel at

the addresses noted on the cover page hereto.

Kenneth W. Oswalt, Reg. 0037208
Prosecuting Attorney
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family in which Phillip grew up in?

A. That term would certainly apply, but it's

far too watered down, in my opin.i_on, to describe this

family unit, which goes beyond what most of us think

of when we think of a dysfunctional fam.i.ly.

Q- Now, prior to Miss Annarino's death, d--d

ieir. Elmore present himself with a history, through ali

your reading and intervi ews with him and people you've

talked to, have a history of aggressive behavior --

A. I'm sorry, was the question

Q. -- prior to her death?

A. Prior to this offense, aggressive behavior?

Q. Yes.

A. Yes. There's a hist_ory of aggressive

behavior. There's documented history of some fights

when he was incarcerated. I'm certai.nly aware that

there was an allegation of domestic violence against

him by this former wife, arid there was Miss Annarino,

the victim in this casc, I believe liad applied for a

civil protection order. She had at least alleged that

she felt threatened by him prior to this offense, so

yes.

Q• And the nature of your work, does that take

you into prisons around the State of Ohio?

25 11 A. Very frequently, yes, it does.

Jacqueline E. Gainer, RMR

Official Cou,rt Reporter.*^,(740) 349-6193
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terms of his abilities wh ]e. he was in prisor:?

A. Well, most of these records docurent the

years that he's spent in the Ohio prison system.

Ttiey'rc- iull of bad hehavior. They're -- he's been a

difficul'c inmate most of the time, lie's -- there are

documented instances of sexually inappropriate

behavior. There are instances documented in those

records where he's refused orders of people in

positions of authority. There are documented

insLances of interpersonal conflict with other of the

inmates. One of the interesting aspects to me, as I

read through these records, is the change that seemed

to occur in the early '90s.

There's a series of records from the late

'80s when he was incarcerated that viewed against the

backdrop of some of the later records come as

something of a surprise. Repeatedly he's described as

having an excellent attitude, excellent worker.

Mr. Elmore is an exemplary worker. He's the prototype

of a good worker. He's skilled. He's hard working.

He's conscientious. But then in the early '90s, he's

viewed as very difficult, often oppositional in

response to corrections officers, and engaging in some

of the kinds of behavior that I mentioned a few

minutes ago.

Jacqueline E. Gainer, RMR

Offici_a1 Court Reporter * (740) 349-6193
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One of the things that I asked Mr. Elinore at

orie point when I was interviewing him, because so many

times he violated his parole, he would do a couple of

years in pr.ison, and even though he was diificult, I

mean, he -- most of the time my reading of these

records is that he was viewed as a nuisance inmate.

He was a pain in the neck, and by that I really -- I'm

noL trying to mi.nimize some of the t.hings he did in

prison. I don't think his adjustment was very good.

Sut he would get paroled. I mean, he was viewed as a

parole risk, someone who could be released into the

community, and he would behave in the most self-

defeating ways imaginable.

He wouldn't report to his parole officer,

for example, so he would get his parole violated and

get sent back to prison, and that would happen over

and over and over again. And I said to him at one

point, help me understand this, because anyone

reviewing this file could be forgiven for coming away

from it thinking that you like prison, that somehow

prison was an environment that you were more

comfortable in than the community. And he insisted

that that wasn't the case, that it was -- that it was

a failure of self--discipline and that he just, you

know, would get busy doing something and forget to

Jacqueli.ne E. Gainer, RMR

Official CourL Reporter * (740) 349-6193
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report to his parole ofiicer. 7 ',hink that'.s a very

implausible description.

My infer.ence from my review of these records

is that Mr. Elmore is someone who repeatedly found

himself just unable to cope out in the community and

would bel-iave, as T said, in a.seli-defeating way that

would assure him to be sent back into an environment

that was more structured and in some ways he felt more

comfortable.

4• You described a history of behavior problems

and not being able to adjust once he's been released

from prison, and you stated years. It appears as

though your testimony was that he was incarcerated for

quite a bit of his adult life, either in and out or in

prison since the '80s, I believe you indicated?

A. Yeah. I think his first sentence to prison

was handed down when he was around 20 years of age in

the early '80s, but from that period until his release

in 2001, and I'm not sure of the exact number, but he

spent many of those years i_n prison. He was in and

out, in and out arrd in and out many times.

4• And some of those, I believe, indicate that

he actually committed other crimes; not that he just

didn't show up for his parole officer's meeting, but I

believe he commi.tted some other crimes in Columbus at

Jacqueline S. 6ainer, RMR

Official Court Reporter * ("140) 349-6193
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some point in time, or maybe in another county; is

that correct?

A. Yes, it is.

Q- Reaarding Mr. F.1more, you indicated you met

with him several times. How did he come across to

vou?

A. He always presented in m_y interact.ions with

him as soft-spoken, polite, respcc.tiul, cooperaLive.

He never refused a request from me. He did everything

that I asked him to do willingly. As I said, he was

unfailingly polite and respectful toward me.

Q• And in your past experience with or

currently, have you ever had an experience where

you're hired by a defense attorney in a capital murder

case and you've had other -- you don'L have to go into

any great detai.l. -- but any other type of behavior

when working wi.th someone who's faci_ng the death

penalty as the person working with them and the

defense team?

A. I certainly evaluated some uncooperative,

disrespectful, capital defendants.

Q. Regarding Mr. Elmore's childhood, were you

able to speak with anybody regarding his childhood,

and, if so, who? If not, why not?

A. As I said before, I spoke with Mr. Elmore's

Jacqueline E. Gainer, RMR

Officia]. Court Reporter * (740) 349-6193



IN THE COURT OF COMMON PLEAS OF LICKING COUNTY, OHIO

State of Ohio,

Plainti ff-Respondent

-vs-

Phillip L. Elmore,

Case No. 02 CR 275

Defendant-Petitioner. AFFIDAVIT OF
ANTHONY PHILLIPS

State of Ohio:
County of Licking, ss:

1. Affiant is currently employed as a deputy with the Licking County Sheriff's

Office and has been so employed since 1985. I am currently assigned to the jail division

and have been so assigned for most of this time.

2. Through my employment I have been certified to operate the armband stun

device used by the Licking County Sheriffls Office as a restraint. Because there are a

limited number of deputies certified to use this device either myself or Dep. Marcus

Ramsey, or both, were at the defendant's trial at all times.

3. On each day I was present at the trial, this restraint was placed upon the

defcndant. However, this was done before the defendant left the jail, and it was not

removed until he returned to the jail. In addition this device was concealed from the view

of all potential and actual jurors at all times by it being placed under the defendant's

long-sleeve garments. To the extent this caused any type of "bulge" to the sleeve, it

looked no different than a cast would have.

4. At no time did I actually have an occasion to activate the device. However,

based upon the dofcndant's disruptive behavior in jail - which is documented in jail

recoids and which included being convicted for offenses involving threatening to kill

deputies - it is niy opinion that tlv.s device was a necessary security device. My

supervisors concurred in this opiruon.

Respondent's Exhibit No. 3



5. Becausc this device can be activated by remote control the defendant was able

to appear in front of the jury without the need for armed deputies to be in his immediate

presence, and without the need for handcuffs or shackles.

6. During the entire tirne I was accompanying the defendant at his trial he at no

time showed any signs that this device prevented him from concentrating on the trial

proceedings, nor from assisting his counsel. Neither he nor his counsel reported any

concetns regarding this device being on the defendant's arm regarding it distracting him

from being attentive to the trial.

Further affiant sayeth naught.

Sworn to and subscribed in my presence this //Lk day of October, 2004

Notary

P x^commission expires //-/.r oo^Q'^

r^ ^^'i'i 9AR6ARA R. QORDON
NOTARY PUBiiC, STATEQFOMIO
COMMISSION EXPIRESNOV.15,M1oo8'



IN THE COURT OF COMMON PLEAS OF LICKING COUNTY, OHIO

State of Ohio,

Plaintiff-Respondent

-vs-

Phillip L. Elmore,

Case No. 02 CR 275

Defendant-Petitioner. AFFIDAVIT OF
MARCUS RAMSEY

State of Ohio:
County of Licking, ss:

1. Affiant is currently employed as a deputy with the Licking County Sheriff s

Office and has been witli that agency since 1998. 1 am eurrently assigned to the jail

division and have been so assigned for the bulk of my time with the Sheriff's Office.

2. Through my employment I have been certified to operate the armband stun

device used by the Licking County Sheriff's Office as a restraint. Because there are a

limited number of deputies certified to use this device either myself or Dep. Anthony

Phillips, or both, were at the defendant's trial at all times.

3. On each day I was present at the trial, this restraint was placed upon the

defendant. However, this was done before the defendant left the j ait, and it was not

removed until he returned to the jail. In addition this device was concealed from the view

of all potential and actual jurors at all times by it being placed under the defendant's

long-sleeve garments. To the extent this caused any type of "bulge" to the sleeve, it

looked no different than a cast would have.

4. At no time did I actually have an occasion to activate the device. However,

based upon the defendant's disruptivc behavior in jail which is documented in jail

records and which included being convicted for offenses involving threatening to kill

deputies - it is my opinion that this device was a necessary security device. My

supervisors eoncurred in this opinion.

Respondent's Exhibi.ts No.':4



. 5. Because this device can be activated by remote control the defendant was able

to appear in front of the jury without the necd for armed deputies to be in his immediate

presence, and witllout the need for handcuffs or shackles.

6. During the entire time I was accompanying the defendant at his trial he at no

time showed any signs that this device prevented him from concentrating on the trial

proceedings, nor from assisting his counsel. Neither he nor his counsel reported any

concerns regarding this device being on the defendant's arm regarding it distraoting him

from being attentive to the trial.

Fnrther affiant sayeth naught.

vA7^1 171^ lbtz^

Dep. Marcus scam y

Sworn to and subscribed in my presence this // ^ day ol' October, 2004

Notary

My commission expires l/(/S aoaP

BARBARA R. GORDON
NOTARYPUBLVC,STA'fEUPQNID

P/ MY COMMISSION EXPIRES NOV.15, M s0 o 8
•^ oy^ ^..
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. N1FF SiL1nD lR V G D Df:Ci^lOA

tnmate :tiarttc: He:rrinv.^ Date:+^

Plea (Guil(yl,Nut Guilty) Finding (Guiltyitiot Guiltr)Char;es

^^ fi (3
^

I .W

Ite meat of Evidence Relied Upon:Sta

DISVPRO^ED ^t ^"^

1. Amount ofTime Sentenced to D-Block:

2. With Privileges? Without Privileges?

3. Date out of D-Block: Time out ofD-Block:

4. Custody Status Review to be conducted in: 73 hours _7 days __30 davs

5. Copy of Decision to Inmate? Yes_ Yo _ Appeal Form to Inmate? Yes_ iVo -

CERTIFICATIOI`!

I certify that a copy of my decision was given to the accused inmate, together wiih an appeal form if the
inmate rvas found guilty of any charue (s).

Date Time ^ Sianature of Hearing Officer

ACK:`tOtiVLEDGMErVT

I have received a copy of the decision of the Disciplinary Board in my case. I understand if 1 have been forind
guilty, I ntay appeal to the Facility Administrator or designee by completing the attached appeal form and
sending it to the Facility Administrator or designee within three (3) days. T understand if I enter a guilty plea
to any charge (s), I cannot appeal the decision of the Disciplinary Board. I understand that if I am released
before disciplinary time is completed, the remaining time will be imposed upon re-incarceration.

Date Time Signature oC Inmate



^iC-69

RULE VIOLATION REPORT

lnmate involved: ^-Iiwo2t^ Bookin«.=:

Date: --O^7 Time:

Degree of V'iotation: Seriousj_& Major, 3 tilinor

Ru1e Violation: _e 1,ojt^

`vVitnesszs: ^cc.,4

Date of Violation: ^ly^ 8^j'^p2 Time of Violation:

Location of Violation:

Statement of Charges: vrA es^'-

GJep n^ De I{5r of - to2G^

Degree of Personal Injnry:
^4.

Degree of Property Damage: -n1^ry

Immediate Action Taken:

Disposition of any Physical Evidence:

Charg;ng Officer's Signature:

NOTICE TO INviATE

YOU ARE ALLEGED TO HAVE COMf4fITTED TF:E FOLLOWING VIOLATION(S), TO INCLUDE

THE TIME, DATE, PLACE AND FACTS ON WHICH THE CHARGE LIS BASED, TPF ACCUSER AND THE

SPECIFIC RULE(S) BROKEN: 017

THE RECONIMENDED PENALTY FOR THIS VIOLATION IS:

Inmate's Signature
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CUSTODY STATUS REVIEW
ic-zr

Inmate: Date:

Administrative Custody kOriginal Review
[^] Disciplinary Custody [] 72 Hour Review

Medical Custody [] 7 Day Review
Protective Custody [] 30 Day Review

A review was conducted to determine the custody status of the above inmate. This inmate is to
be PLACED IN/REMANDED TO/RELEASED FROM (circle one) by reason of:

Inmate Request: I request placement in Administrative Segregation for my own proteetion.

Inmate:

Irnnate presents a chronic inability to adjust in general poputation.

Inmate presents a valid need for protection as detennined by the Facility Administrator or

[ ]

designee.

Completing Disciplinary Custody time but ordered to remain in Administrative Custody.

Iiur ate has a communicable disease.

, fz+s'Sr6/^
^Is pending investigation or filing of criminal charges. 14113 L,.' i14us-6

1i,Q-l/G Ale

The Facility Administrator or designee has determined that such segregation is necessaty
and in the best interests of the iiunate, staff, or the safe, secure operation of the facility.

[ ] Other: _

i:1 ! ^^ _ ^r3n !JFA^^^^/5 ^°^ ^ i^ /v^

Review of the status of irnnates in administrative segregation and protective custody will be
every seven (7) for the first two (2) months and at least every thirty ( 30) days thereafter.

All other reviews in which the inmate is remanded to the sazne custody status will be conducted
every thirty (30) (lays unless othei-wise noted. The review decision may be appealed to the
Facility Administrator.

This review was conducted by:

Original: Classification
Copy: Inmate

/nwk^^

Date:



LICKING COUNTY SHERIFF'S DEPARTb1ENT
VOLUNTARY ST't1TEMLNT

Date: ^'lLhr'Vr

Location: Pr L_..?

Gt42r4 J rK4r°Ta<

Time:

534

, being VD years

of age do hereby give this statement of my own free wilt, without promise or threat.

has been identified as an officer with the Licking County Sheriff's Department.

Home Address: 3 p A'^

Phone: SSN: DDB: ^ " /' Q/ ^S

Employer: Phane:

Es 11( m2-0
5t,JC,e /L.4D 2` H inAP 1 t^^ ^ar^Q LJFi'1.'^. O -7- Go r t^2(4t 1 d tJ

C4 f,^nI7^ Tvl^ ^^ i^u [soUlc^ 66eb i.er/e NN[^S^ r?n^_ .,

7VP LJi9-S_^^F-Z^'P (14,

rki /1JD% .jIJgC'' 7^1/Y47 t) P^^ /^l ©1V LtT' f1^2 tJ'Y^^

^t C-C'(f blarl<e

se, f7 Do P^T T;^-/^' r^ c^ ffi!f Tv ^ ei !^^ ^a ^ c^ F>^

aggs.,of this statement are true and correct.

•

Witness Signature Date/Time

Witness Signature Date/Time

CR #:

e-l&-02Y
Date/Time

^^-oa--



Date:

ocation:

LICKING COUNTY SHERIFF'S DEPARTMENT
VOLUNTARY BTATE2iENT

Time:

534

, being _5^_^ years

of age do hereby give this statement of my own free wilt, without promise or threat.

has been identified as an officer with ttie Licking CountySheriff's Depar•tment.

Home Address:

Phone: SSN: D06: Z

Employer: ^^ Phone:

11^^',Zx ,;v ^.Fi^^^^/i „i..t ^,-i-, q̂,^nr

t<fjC .c^. ^- ` -.^.^..c is,-.T /

The facts contained in the pages of this statenient are true and correct.

L
Signature Dete/Time

Date/Time

Witness Signature

:CR $:

Date/Time

/17; C''O/

Page of



LICKING COIIAITY SHERIFF'S DEPARTMENT -
ti0L1JNTARY SaAlEMEN'S'

2f'r

Time: /c}-: y (/ P 7• { CR #:

, bein

534

, .I n years

of age do hereby give this statement of my own free will, without promise or threat.

has been identified as an officer with the Licking County Sheriff's Department.

Home Address: [Q 0 n ^d d

Phonc: SSN: . DDR: - -

Employer: Phone:

The fact ,cerctETBed i^ pages of this statement are true and correct.

l^ ^q j
^^ ^^a,6

Ŝigna ure ^ Date/Time

^r'c -//
Witness Signature Date/Time

Witness Signature Date/Time

Page 4- of -1-



LICKING COUNTY SHERIFF'S DEPARTMENT

VOLUNTARY BTATEMEAia:

I Date: ^ `( Ll ® ^ 2-

Locati on: kp('^'tl g

Tinic: CR #:

534

, being years

of age dn hereby give this statement of my own free will, withart promise or threat.

has been identitled as an officer with the Licking County Sheriff's Department.

lionie Address : q,^ e6 b^,1(2 -& I .tC;

INPhone: mmi SSN: l

EmpLoyer: Phone:

The facts contq.ilied in the /1 9a9es of this statement are true and correct.

Witness Signature Date/Time
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^1

.
5 q spu c-- - ' ts E , [sn

SL VS } q CV ^IS 6 L]

^r^
^

t^Q+ qI ^ uS J^rr Vpf ! . qIM
. ..^ ,G [^41Y [ ^Ln'r_ P [] .: . _ q[YPE 9 q xt r-

nEn>

....is i c[.lorr^ (/, vv:r .':orornqn'^ u on[:..YS .•.6

b rv ...n..v.::c.

h L 3.l . _ ^_ ..._.__.-. .^^ .. C .._._..._

^^^^^ q̂ ^ q

^ u^ E,[S

o x I[ ^ q« p q v ^ _
q aqc^ AY.^n . 3 6 q i..n+S I 5 3^1

^
[J0

^^
^

r^ r.,^ul t q [ r: r ^ ^ q •^^^.:N r q q
_ .

..
n.vE x q , .E>i qc r.^n 4 q[ _ q

, q Y n^I,AE' 'CZ,tl:

C EO , ul.laC.:
'^/ .KrJOFF vlCr'L-.,]rCO4f.n^t [I vhlarl.rv,.tCNO^r•-CK'15',

^ _ _u _ (Y Cr4, '+ErAi,prrSN.v

vy r .+^e.Tnec , in c^,rtwrr CnrE
:.a,maqeo.' nv/cu^ue •ro:me

U. rt .
^_ ^

eCCIC S C ...

.iona nn , o n...
IXK[33

^ ^- -^-Iw Cra[V'SOx[ t[ q ! q .' i Vf q .x , q C^.LL q q ::^it

.At. nA,+E 1 . -
oca

,^ ^-r
.^nEss rsr«.r.•a.:.o:nsr.rcZ.N

= Euewnaw.,EUr,"r.
^- .. ..._ ..

!^I ]^:^^Lx ^^^Sr rn:lulNS(.1 . C .] q
2 .

q '^::r' [. ,
v.

nx>JCl npCl

^•-- [rv:.,oY.a ruric nr.u t>, .:... •,.[wl . ^ .,F
nC(^rit
S1wrLN[rr,sOOr/v^kC q r q ri rl9E q vl ^ry C^rn q v

:r.J. ,rt+r•C ( Ia..r.Ln^. N.^a:el A^-

n::l.'.ei . n K:.:.,l.a •1...^G, rCrvC

$ Eu?L020.1uvia^:0lS.rmr,.yrr.,G,Y.3!n,c,bpl '^ ^t^r

[:S ______, _

SIFI(arCNISUxINr2C q f q r, r'nKq ,^y,rC.v q nP.LL, q .W{^ q ^INrV

ntWYIItFi , - ^+^ IIACG[ U/.ICr

^[ wrE



r-cnq o - cE r r.o

^ I2_^ F^ t RCc^ ^1r ^5 I L^i 1 o^'v1/^
qOr ^.^LV,

w* q _wr r E.. fd^ Ee q ..;n q nl q .. r q ot
A 1ne F '

l^

-:V 1 M 4 n• Iln, ^ <+E ,^^
^2^r

x. MnFGt`-^ .MI..GiIY.:^o.ZW y FIKK+t

<A lt ,rr
^------ I ---- -- -q nE^^ -^^ ^r `ow E n rK,q

1 ^
1 a

^3N^^ ^^t 1^3^_ ^ r^i q , q I q A• 5y9 ^^
s^ - -

ul

E. Cill GS:

q ^m<t. q r ..^. /J _ _ _

AiV^ ` LLHSE(r.t niC^'r g^ '. q 51.[`°. M1_nllb nl . q IAYJW„

- -- -
-

•^ r. J ^. 5 l.ITEF ,. IvFl04i^fv
;W ' r.

I . VLC
GAF • crYJGL'rt ^ . . . . - •

VvLCll.u ^ (ilrYll IIaLr.n^l -nF6C111( ! -9^.i1..- r ^F.;w_ +...-I_

.IM' IIIII:IrLL "•"V'-"ir•.'i F O11.ErtIVFnY`'a't

InnrViv 11 1')1111lYenlClE u wrrc+rnven:ILE nus ^^maunum^„sS 4r
^

]

1.
rr

i^ f . •T•. -[. E l.+^ • i(A`^̂

w °E .q r
- - ^ q ,

+ C q " M.`n Gd .:I+

^

t p

q [ ilµ` up C

+ + q q v^ '^ + r_ __ _ __ .. .
O q . C^tlp 112lt

W (9^C^ (`{AIC^^^} I b l{Y if` S. . C^/ ' . L. ^\ 1 ^/ /^ \

NCOCHTiRMNR.%MIW Il^ ' LIA•O IUII

S v^u^^^w ce.c^fe C_El ,`^o C^/5^+j^q7 a2 ae?'^ 3 __ _ -_ _
^nwl ry ilAIEqETn

ru6f ^w1Et

y ^[]e

ar.GEnnrrtvr „fnorvV rHOr45 V.nl ^ f.^XCrI

[^1 q a

nuM1 rex

y

rlletYv

1AULIlrqHABqF TLC °C^M(IiTSINpGtT011 i. ,:/ C°/' T%E . -,p q RterICG t2 A q RUw¢u$ aq URE0.
^

^
(^WiiNTAF.GS(Lf.0AYy1TMt)_drYi65(LEUdfICPt6Fr [7Y u1 t(tl^OU„s,li 'JC,^'.vnlMUlr L$ q OFL'Ep [eCOCCIVW i
luvl'eqeU q P anu smU ro Irvo

I

TT .yrveFll£,' u WNnJ(Yrnvoert y +^.77
oor..r+arlnE^ qN 1>,,noarncs 0q [t','rknvFUTOO^+rR elxnE ^
AIIINIXI,R iLAN Nl.NEN1QANOlF3 I.VUnTp ly nIIPI I:L1il`+L h1UNE

Cv

^ - AR°NVGUN UUN NAN6 /JIU f0 flFbS IStre N. C Y 9nilo, LOl -we eqcb.'

VF•£\'F_US q Y UniEOFrA:LQWi.tii ^.t[fTEIN+K+iwitUl It,+ UAiflti.uEEYiiHEO
t p

S

FltJwi.nA 0 1

} N' 1-Wi9E[.N Irqh

5y

(r[MYrlll+^lj ` IGFr^M.rlt fi{FICL ) 11+9:iErr Dn1Y t `

N'I`FttNI'a..CFFip:J11 MC1(1EIYJ. {Jnit

o-wm - ca,r+* onre

' SUSPECT / ARf9EST SUPPLEMENT^



-NARRATIVE SUPPLEMENT
» :^.^. ^.E;,^•„

^Q ^C^^^^ C^^^ ^•M^: ^!2 , ioz
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defendant appearing in civilian clothing, but I think

before the Court would approve an authorization of

public funds, there has to be a need shown. I don't

know that -- that the defendant is without means of

appearing in civilian clothing himself, so we will

have to visit that at a later time.

MR. SANDFRSON: Understood, Your Honor.

That being said, Your Honor, I'm going to

limit a lot of my argument today and reserve the

opportunity to address most of the things laid out by

the State in opposition in writing in our written

reply. There are a couple of the areas that I would

like to speak to, and specifically one of those areas

would be the request to transfer pretrial custody to

an alternative holding facility. Primarily, Your

Honor, we would stand ori what is presented in the

motion. The State of Ohio has filed its response, and

included in its response is an extensive memoranda

from Lieutenant Claprood of the Licking County

Sheriff's Department. Frankly, Your Honor, I was a

little surprised when I received the memorandum

yesterday afternoon. Having spoken with members of

the jail staff, specifically Sergeant Tyo, who is the

supervising sergeant for the jail facility during the

25 , jail shift, Sergeant Tyo's exact words to me is that

Jacqueline E. Gainer, RMR

Official Court Reporter * (740) 349-6193
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he would happily drive Mr. Elmore himself to an

alternative facility because of difficulties that have

been ongoing in the justice center. As an example,

Your Honor, today Mr. Elmore was held locked down in a

holding cell for a period of time because one of the

State's witnesses, who is also incarcerated, was being

transported to a hearing at the same time as

Mr. Elmore. Your Honor, for better or worse, several

of the State's witnesses are going to find theinselves

in the county jail, be they law enforcement officers,

be they deputy sheriffs, be they other inmates. The

likelihood of Mr. Elmore having contact with those

individuals and that contact getting out of hand is

rather high.

As the Court is aware, there has already

been at least one incident, and I would take some

exception with the characterization by Lieutenant

Claprood concerning that incident, Mr. Elmore was

charged with disorderly conduct. He entered a no

contest plea to those charges. Lieutenant Claprood,

for some reason, characterizes them as menacing

charges, which the Court reduced to disorderly

conduct. I'm sure Your Honor is well aware that there

isn't a court in this county, perhaps not in the

state, that would sua sponte at arraignment reduce a

Jacqueline E. Gainer, RMR

Official Court Reporter 4 (740) 349-6193
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charge that's beeri properly filed and has before it.

That's simply not what happened. But that incident

vaas an incident between Mr. Elmore and two deputy

sheriffs, these type of problems. And Lieutenant

Claprood says that there's only 30 some of 107

employees that ]cnew the alleged victim in this case.

Well, that's one-third of the people responsible for

the care and supervision of Mr. Elmore while he is in

the Licking County Justice Ceriter. You couple that

with the number of witnesses that will potentially and

are, in fact, currently incarcerated at the Licking

County Justice Center, there's si-mply no way to keep

track of who those people are. The State's witness

list is extremely extensive, and there's no way to

ensure that Mr. Elmore will. not have ongoing and

potentially dangerous contact with those individual.s.

The easy solution in this matter is to

transport Mr. Elmore to an alternative facility.

Mr. Elmore and counsel for the defense recognize that

that would put logistical burdens on us as well as the

county. In light of the situation, in light oi. what I

have to describe as unique circumstances surrounding

this case because of who the alleged victim is, we

feel that those logistical difficulties cannot

outweigh the need for this type of solution.

Jacqueline E. Gainer, RMR

Official Court Reporter * (740) 399-6193
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I surely appreciate Lieutenant C].aprood's

suggestiori that I tell Mr. Elmore to behave himself.

I have, Your Honor, and, frankly, this type of

situation is not something that Phil knows the

potential danger and ramification of any acting out

could carry. It's not a question of whether or not he

doesn't understand what the potential difficulties

are, it's a question of what the situation is and can

those situations be remedied. We don't believe that

they can.

This county has, up until very recently,

hotised numerous inmates pretrial in other facilities.

This is not something new in Licking County. At that

time, it was done because we had space problems at the

county jail. Well, this is a different situation,

granted, but it is a situation that is probably more

important than the lack of a bunk bed.

For those reasons, Your Honor, we maintain

that the request that Mr. Elmore be transferred to an

alternative holding facility be granted. The

mechanisms are in place. The jail is very experienced

with the transportation of inmates from one location

to another. It was a common and regular practice in

this county until very recently. We would ask the

Court to grant our request for the reasons laid out in

Jacqueline E. Gainer, RMR

Official Court Reporter 4 (740) 349-6193
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