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EXPLANAT'ION WIIY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST

Construction work is irdierently dangerous and unfortunately, accidents causing injury

can and do happen. As a result, both federal and state legislatures have enacted a myriad of

statutes with a goal of protecting employees from dangers that may arise from their einployinent.

At the same time, however, a significant body of case law has been developed in Ohio with

respect to what duties, if any, are owed as between independent contractors working at the sanie

jobsite.

In this case, by permitting Plaintiff-Appellee Kemieth D. I,illie ("Lillie") and his expert

to rely upon alleged violations of the Occupational Safety & Health Act ("OSHA") regulations,

as well as unadopted ANSI and Scaffold & Shoring Institute standards, the Allen County Court

of Appeals has created a new and expanded standard of care between independent contractors

working at a construction site, and independent contractors can now use OSHA regulations to

prove common law negligence claim against a general contractor or others at the jobsite. 'I'he

practical effect of this decision is that the common law duty of care is now dictated by OSHA

standards.

The Court of Appeals' decision also obviates a stated limitation of OSI3A's statutory

framework. That is, the OSHA statutes expressly prohibit an implied private cause of action in

favor of any party. Ilowever, in this case, by allowing Lillie to rely upon alleged OSHA

violations, that is exactly what the Court of Appeals has done. OSHA regulations are clearly not

applicable as between independent parties where Zzo employer-employee relationship exists.

Prior to the Allen County Court of Appeals' holding, evidence of alleged OSHA violations was

only permitted in employer-employce intentiona.l tort cases or as a defense in product liability

cases involving injury to an employee. Neither situation presents itself in the instant cause.
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Rather, in this case, Lillic was an independent contractor. Accordingly, Lillie was responsible

for his own safety under the well established law of this state, and otherwise, had plenary

authority over the method and means of doing the work which he contracted to do.

As part and parcel of its nding, the Court of Appeals has established new duties between

independent contractors when previously there was a duty only under limited circumstances. If

injured independent contractors are perniilted to rely upon alleged OSHA (as well as ANSI and

Scaffold & Shoring Institute) violations to establish liability against other independent

contractors, then as a matter of course, they are put in the same position as and held to the same

standard as that worker's employer. 'I'his clearly is not the law of this state.

This case is of great public interest because of the potentially far-reaching effect of the

Court of Appeals' decision. The decision below allows a plaintiff to use standards mandated and

applicable only in the employer-employee context and apply them to an independent contractor

relationship, thereby blurring the distinction of the duties owed as between independent

contractors. "I'he Court of Appeals held that once duty is established through an independent

contractor's active participation, breach of that duty may then be proved by alleged OSIIA

violations. However, such evidence, as a practical matter, permits any alleged violation to

become a substitute for negligence andlor ordinary care since the focus of OSHA violations is

not those critical acts leading to injury to a worker (as required to be proved by Ohio common

law), but basic standards that an employer inust fulfill in order to help keep its worker's safe.

The holding inipermissibly broadens the duty owed by one independent contractor to another by

ignoring case law holding that an independent contractor is responsible for his own safety and

expanding the duty owed to one independent contractor by another, mandating OSIIA

regulations as the standard of care, regardless of whether or not the regulation standard is related
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to an act allegedly causing injury. In reaching its decision, the Court of Appeals ignored well-

reasoned case law and the general rvle of this state that an hidependent contractor is responsible

for his own safety.

OSIIA's workplace standards, by definition, necessarily relate to duty and not solely to

breach. The "1'hird District Court of Appeals confuses this issue. The effect of this confusion is

to increase independent contractor's transactions costs since they will be required to police and

remedy worksites for OSHA violations and potentially train other independent contractors on

OSI3A safety standards. As a practical matter then, such inereased duties will require contractors

to pass on these increased costs as part of their pricing structure in order to fulfill their

obligations established by the Court of Appeals. The end result then is increased costs to general

contractors, owners and ultimately the public at large. Accordingly, this case is one of great

public hnportance.

STATEMENT OF TI3L CASE ANDFAC"I'S

On October 30, 2005, a C.J. Banks store was being constructed inside the Lima Mall in

Linia, Ohio. (Opinion (ch, ¶ 2). Defendant Monarch Retail, LLC was the general contractor, and

DLM Enterpiises, a sole proprietorship owned by Donald L. Meachem, was the subcontractor.

(Id.) Lillie had been hired as a subcontractor by Meachem to complete drywall work. (ld.) On

October 30, 2005, Lillie was instructed to perform taping and mudding work above the ceiling

grid in the storage area of the store space. (Id.) Lillie placed a closed step-ladder on top of

scaffolding and leaned the ladder against the wall. (Id.) As he climbed the ladder, Lillie tell

approximately 10 to 14 feet to the ground, breaking his ankle. (Id.) The evidence is disputed as

to who assembled the scaffolding and who was to provide instruction on the jobsite.
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On May 1, 2006, Lille filed this negligence action based on the above described facts

with the Allen County Court of Common Pleas. Meacbem and Monarch were named as

Defendants. Defendants answered the Complaint and the arnended pleadings generally denying

liability to Lillie.

The matter proceeded through discovery and the parties appeared for a jury trial on

October 22, 2007. Prior to trial, the Court issued its Orders in Limine relating to various motions

filed by the defendants. "I'he Court ruled that Lillic was precluded from introducing evidence of

OSHA, ANSI or Scaffold & Shoring Institute regulations and rules and any purported violations

thereof. This included any such testimony by Lillie's expert, Richard E. Harkness, Ph.d, PE.

During the trial, Lillie's counsel repeatedly violated Judge Warren's Orders in Limine, resulting

in a mistrial.

Various appeals were taken by Appellant froni these events, all of which were returned to

the Trial Coiut for want of a final appealable order. 'Ihe matter was then reset for trial on

November 17, 2008.

Before the rescheduled trial, however, Meachem moved for and was granted leave to file

a Motion for Partial Summary Judgment. On February 4, 2009, the Trial Court granted

Summary Judgment in Meachem's favor. Li1lie filed his Notice of Appeal to the Allen County

Court of Appeals on February 18, 2009, and Meachem filed a Notice of Cross-Appeal on

February 24, 2009.

On September 21, 2009, the Allen County Court of Appeals issued its decision reversing

the Trial Court's grant of Suinmary Judgment in favor of Meachem, and retnanded the case back

to the Trial Court. The Cotiu-t of Appeals ruled that alleged violations of OSHA by Meachem

(and Monarch) may be introduced and relied upon by Lillie and his expert to prove negligence
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on the part of the defendants. This holding, in etfect, created a new and independent duty

running from Meachem to Lillie that is inconsistent with well engrained and clear case law

establishing the duties between independent contractors on a construction sites. The holding is

also at odds with the stated intention of the Occupational Safety & Health Act.

On October 1, 2009, Meachem files his Motion for Reconsideration with the Allen

County Court of Appeals. That Motion remains pending. Meachem now appeals this matter to

the Ohio Supreme Court.

ARGUMENT IN SIJPPOR'1' OF PROPOSITION OF LAW

Proposition of Law: Evidence of alleged OSHA violations and other general safety
rules/standards is inadmissible to prove negligence in a tort action between independent
contractors.

A. Permitting evidence of alleged OSHA violations confuses the well-defined
elements of neg6gence in a claim by an independent contractor.

The law regarding the duty of care owed to an independent contractor is well-defined.

Under the common law of negligence, "[w]here an independent contractor undertakes to do work

for another in the very doing of which there are elements of real or potential danger and one of

such contractor's employees is injured as an incident to the performance of the work, no liability

for such n-ijury ordinarily attaches to the one who engaged the services of the independent

contractor." Wellman v. The East Ohio Gas Co. (1953), 160 Ohio St. 103 (paragraph one of the

syllabus). In short, an independent contractor is expected to be responsible for his or her own

safety. See Eieher v United States Steel Corp. (1987), 32 Ohio St.3d 248, 250, 512 N.E.2d 1165;

Welhnan, supra @108.

An exception to this general rule applies, however, where the one who engages the

independent contractor "actively participates" in the work that caused injury. Hirschbach v.

Cincinnati Gas & Electric Co. (1983), 6 Ohio St.3d 206 (syllabus). Under that circumstance,
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liability can attach. Id. Active participation does not arise merely by virtue of a supervisory

role. Cafferkey v. Turner Construction Co. (1986), 21 Ohio St.3d 110. Rather, there must be

evidence demonstrating that the party directed the activity whieh resulted in the injury and/or

gave or denied permission for the critical acts that lead to a subcontractor's injury. Bond v.

IIoward Corp. (1995), 72 Ohio St.3d 332, 337. Said differently, active participation requires

some exercise of control over the means and manner of performing the critical acts which cause

injury. Bond, supra @ 336. Notably, "[t]he assuniption of enforcing safety rules and regulations

does not give rise to "active participation." Rockett v. Newark Builders Supnly, ]nc. (5°i Dist.

2006), 169 Ohio App.3d 379 (2006-Ohio-5715 20 citing Bond, supra @ 334).

Once a duty is established by proving active participation, the independent contractor

must then establish, as with all negligence claims, that a breach of that duty occurred wliieh

directly and proximately caused injury. 1'he independent contractor can establish breach by

proving that the dePendant failed to use reasonable and ordinary care in directing the work.

Permitting evidence of OSHA and other similai safety Iules in such cases muddles the

well-established common law duties and standard of care. This Court has carefully fashioned a

bright line rule for active participation that will almost certainly be eroded should independent

contractors now be able to use OSIIA as a tool for establishing duty and breach.

As an exaniple, this Court need only look at the language of the subject opinion. In

rationalizing why OSHA evidence should have been permitted, the 1'hird District stated:

Lillie sought to introduce evidence [of OSIIA] that [Meachem] had a duty to
provide a safe work environment. * **'fhe standards and regulatioiis Lillie wished
to present to the court merely demonstrate how or why the scaffolding he was
using, which had been provided by [Meachem] was unsafe and how or why using
a ladder on top of a scaffolding was unsafe.

(Opinion @ ¶ 18). Now, under this decision, a duty to an independent contractor does not arise
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from "active participation" but rather a failure to maintain "a safe workplace" as defined by

OSI3A. The Court of Appeals also found that Lil1ie could introduce ANSI and Scaffold &

Shoring Institute rules and standards. Assuming their applicability, which Lillie has not even

proven, the same arguments for prohibiting OSHA evidence apply to these standards/rules as

well. Meachem adds that these standards are even more prejudicial because they are uncodified

and, with respect to the Scaffold & Shoring Institute rules, are"illustrative oi-dy."

B. OSHA standards apply only to employers and employees, not independent
contractors.

Regulations enacted under OSHA dictate a myriad of occupational safety and health

regulations for employers and employees. See eg nerally '['itle 29 C.F.R. However, OSHA

standards relate only to employers and do not provide a private cause of action for third parties.

29 U.S.C 654(a); McClary v. M/I Sehottenstein Homes (1O`h Dist. Ct. App. Dee. 23, 2004), Case

No. 03AP-777 (2004-Ohio-7047) (OSHA violations inapplicable to subcontractor who does not

meet common law definition of "F,mployer" or the statutory definition under OSHA); Anderson

v. Ruofl' (10'h Dist.1995), 100 Ohio App.3d 601; State ex rel. Goodyear Tire & Rubber Co. v.

"1'racey (ls` Dist. 1990), 66 Ohio App.3d 71; Nielson v. Ford Motor Co. (8`f' Dist. 1996), 113

Ohio App.3d 495; Doe v. Adkins (4^' Dist. 1996), 110 Ohio App.3d 427. The OSH Act clearly

defines "employer" to include "a person engaged in business effecting commerce who has

employees . . ." 29 U.S.C. 653(5).

Despite this clear legislative language, the 'fhird District's decision in this case permits

the unwarranted use of OSPIA regulations as evidence of negligence against an independent

eontractor, a dangerous precedent given that Congress did not intend OSIIA to affect common

law rights, duties or liabilities. The preamble to the OSH Act reads:

Nothing in this chapter shall be eonstrued to ... enlarge or (liniinish or affect in
any other manner the common law or statutory rights, duties, or liabilities of
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employers and employees under any law with respect to injuries, diseases, or
death of employees arising out of, or in the course of, employment.

29 USC 653(b)(4),

In Hernandez v. Martin Chevrolet, Inc. (1995), 72 Ohio St.3d 302, this Court examined

the issue of whether a violation of OSHA constitutes negligence per se. Ilolding that it did not,

the Court emphasized the congressional intent to limit the scope of OSHA. Hernandez, srapra @

303. Quoting from that case:

If we held that a violation of OSIIA constitutes negligence per se, we would allow
OSIIA to affect the duties owed by individuals to those injured in the course of
their employment. Such a holding would be contrary to the intent of the
legislation. (citations omitted) Accordingly, we hold that a violation of OSHA
does not constitute negligence per se. Id.

The same logic applies in prohibiting the admission of OSHA regulations to establish

elements of a negligence cause of action. IJndisputcdly, OSIIA regulatioiis are safety

"standards"-- they dictate what conduct is safe and what is not. When introduced as evidence in

a negligence action, OSIIA regulations would ultimately supplant any common-law standard ol'

care. The undeniable result is that OSHA, which was never intended to apply to independent

contractors, would be defniing their liability in such cases.

SigniFicantly, Meachem can find no other Ohio appellate decision permitting an

independent contractor to introduce OSHA regulations as evidence to prove a required element

of his tort claim. On the contrary, other courts have detennined that the introduction of OSIIA

regulations/violations in the context of an independent contractor relationship is improper.

Abbott v. Jarrett Keclamation Services Inc. (Belmont 1999), 132 Ohio App.3d 729, 749 (holding

that evidence of OSHA violations were prejudicial and irrelevant in establishing an independent

contractor's duty of care to another contractor or to prove active participation); State ex rel.

Goodyear Tire & Rubber Co. v. 1'racey (Hainilton 1990), 66 Ohio App.3d 71, 76 (an
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independent contractor could not base his negligence claim on a violation of OSHA because

OSHA relates only to eniployers a.nd not to third parties).

Prior to the Court of Appeals' Decision, the primary type of case permitting admission of

OSHA regulations was employer-employee intentional tort cases. See e_g, Durbin v. Kokosine

Constr. Co., Inc. (Licking Cty. Ct. App. Feb. 5, 2007) Case No. 2006CA00017 (2007-Ohio-554);

Cross v, Hydracrete Pumping Co. (Cuyahoga 1999); Estate of Merrell v. M. Weingold & Co.

(Cuyahoga Cty. Ct. App. June 21, 2007), Case No. 88508 (2007-Ohio-3070). These cases are

plainly distinguishable because the employer-employee relationship provides a basis for applying

OSHA. Likewise, in products liability actions, OSIIA violations may be introduced by a

manufacturer as a defense to causation. Since this use of OSHA evidence does not expand or

affect a common law duty because it is used as a shield not a sword, it is not an impermissible

use of such regulations.

C. It is improper to create a blanket rule that OSHA regulations are admissible
as a matter of law.

Clearly, OSHA evidence, like all evidence, must be relevant to be admissible. Ohio

Evid. R. 401. Also, it cannot be unfairly prejudicial, confusing or misleading. Ohio Evid. R.

403. A review of the opinion in this case reveals that the '1'hird District gave no consideration

whatsoever to whether the OSHA evidence proffered by Lillie was relevant or prejudicial.

Rather than give deference to the trial court's determination on that issue under an abuse of

discretion standard, the panel simply held that evidence of OSHA violations is admissible in

negligenoc actions. 'ihis superficial treatment of the matter has the practical effect of creating a

blanket rule that OSHA is relevant as a matter of law.

In finding that OSHA regulations are generally admissible, the Third District made no

distinction for what purpose they can be used. "[S]everal courts have refused to admit OSHA

9



standards when the purpose of the proposed adniission was at odds with the legislation directive"

that OSIIA does not create a private cause of action. See Kuitz v. Minster Machine (6(h Dist.

1987), 1987 Ohio App. Lexis 5828 @) p. 33 (citing Minichello v. U.S. Industries, Inc. (C.A. 6,

1985), 756 F. 2d 26); .limincz v. Gulf & Western Mfg. Co. (Fla. App., 1984), 458 S. 2d 58, 59-

60; Rexrode v. American Laundry Press Co. (C.A. 10, 1982), 674 F. 2d 826; Murphy v. L & J

Press Corp. (C.A. 8, 1977), F. 2d 407. The trial com-t herein deterrnined that the alleged OSHA

violations, the ANSI standards and the Scaffold & Shoring Institute's rules were prejudicial and

irrelevant to the issue of active participation. "It is axiomatic that a determination as to the

admissibility of evidence is a matter within the soimd discretion of the trial court." Columbus v.

Tavlor (1988), 39 Ohio St.3d 162, 164. "The issue of wheier testimony is relevant or irrelevant,

confusing or misleading is best decided by the trial judge who is in a significantly better position

to analyze the impact of the evidence on the jury." Id. Minimally, the instant decision should be

reversed since the appellate court clearly usurped the broad discretion of the trial court to admit

or deny such evidence in favor of fashioning a broad rule of admission relating to OSHA.

CONCLUSION

The common law duty and standard of care in an independent contractor's negligence

action is well-established. This Court has clearly defined active participation, giving guidance to

bench and bar as well as those engaged in construction activity as to when liability to an

independent contractor will attach. Such clarity is the goal of any court. The appellate decision

in this case now pnts at risk the clear conunon law principles relating to the rights, duties and

liabilities of an independent contractor. Moreover, the dccision appears to violate the spirit of

Hernandez by essentially applying OSIIA in such a manner that it will affect the duties owed by

individuals to those injured in the course of their employment. Meachem maintains that the
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decision by the Third District is not only bad law but dangerous precedent for all construction

law cases.

Accordingly, this case involves matters of public and great general interest. Meachem

respectfully requests that this Court accept jurisdiction in this case so that the important issues

presented will be reviewed on the merits.

Respectfully submitted,

CIJRRY, ROBY & MULVLY CO., LLC

1'^ruc A. Ci ry (0052401)
LrC.IIaase (0063403)
8000 Ravine's Edge Court #103
Columbus, Ohio 43235
Tel: 614.430.8885
Fax: 614.430.8890
bourrvn.crmlaws.com

Counsel for Appellants Donald L Meaehern
& DLM Enterprises
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Case No. 1-09-09

WILLAMOWSKI, J.

{¶1} The plaintiff-appellant, Kenneth Lillie, appeals the judgment of the

Allen County Common Pleas Court granting partial summary judgment in favor of

the defendants-appellees, Donald Meachein and DLM Enterprise (collectively

referred to as "DLM"). On appeal, Lillie contends that the trial court erred by

granting suinmary judgment. Specifically, Lillie argues that the trial court erred

by finding that DLM owed him no duty, by preventing him from using as evidence

safety regulations and standards, and by striking the affidavit of his expert witness.

DLM also appeals the judgment of the trial court, claiming that the trial court

erred when it found that DLM had actively participated in Lillie's work activities.

For the reasons set fortli herein, the judgment of the trial court is reversed.

{¶2} On October 30, 2005, the C.J. Banks store was being constructed

inside the Lima Mall in Lima, Ohio. Monarch Retail LLC was the general

contractor, and DLM Enterprise, a sole proprietorship owned by Meachem, was

the subcontractor. Lillie had been hired as a subcontractor by DLM to complete

drywall work. On October 30, 2005, Lillie was instructed to pei-form taping and

mudding work above the ceiling grid in the storage area of the store space. Lillie

placed a closed step-ladder on top of scaffolding and leaned the ladder against the

wall. As he climbed the ladder, Lillie fell approximately 10 to 14 feet to the

-2-
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Case No. 1-09-09

ground, breaking his ankle. The evidence is disputed as to who assembled the

scaffolding and who was to provide instruction on the jobsite.

{¶3} The evidence is undisputed that the scaffolding Lillie had been using

was defective. The wheels of the scaffolding were intended to swivel in different

directions and to roll in order to move the scaffolding. One of the wheels on the

scaffolding would not swivel. A different wheel had no locking mechanisrn. The

record also contains evidence that none of the wheels that had locks were locked at

the time Lillie was using the scaffolding.

{14} On May 1, 2006, Lillie filed a complaint against Meachem, DLM

and Monarch asserting one claim of negligence, one claim of recklessness, and

one claim of breach of contract. Monarch and DLM filed their answers. On

August 11, 2006, with leave of court, Lillie filed a first amended complaint,

adding Simon Property Group, Inc. as a defendant. DLM and Monarch filed their

answers, and on December 26, 2006, Monarch filed a cross-claim against DLM.

Simon answered Lillie's first amended complaint on January 3, 2007, and DLM

answered Monarch's cross-claim on January 9, 2007.

{¶5} On Febiuary 16, 2007, Lillie voluntarily dismissed Simon from the

litigation. With leave of the court, Lillie filed a second amended complaint on

March 5, 2007, naming Christopher & Banks, Inc. as a defendant. DLM filed

their answer to the second amended complaint on March 12, 2007 and filed a

-3-
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Case No. 1-09-09

motion for partial sununary judgment on April 12, 2007. In its motion, DLM

argued that Lillie had failed to present any evidence of duty or breach on his

negligence claim. Christopber & Banks filed its answer to the second amended

complaint on April. 30, 2007. Monarch filed a memorandum contra partial

summary judgment on May 4, 2007, arguing that DLM had owed a duty to Lillie

and had breached their duty. Lillie filed his response in opposition to DLM's

motion for summary judgment on May 24,2007.

{¶6} On May 29, 2007, Christopher & Banks filed a motion for summary

judgment. The trial court denied DLM's motion for partial summary judgment on

June 5, 2007 and granted summary judgment to Christopher & Banks on August 3,

2007. On October 17, 2007, Monarclz dismissed its cross-claim against DLM.

Also on that date, DLM filed a motion in limine seeking to exclude any evidence

of violations of safety regulations and standards and the contract between

Monarch and DLM. 'Monarch also filed motions in limine to prevent Lillie from

introducing evidence of safety regulation and standard violations and to prevent

any testimony by Ricbard Harkness, Lillie's expert witness. The trial court

granted the defendants' inotions in limine on October 19, 2007, fmding that the

regulations promulgated by the Occiipational Safety and Health Administration

("OSHA") do not provide private causes of action, and that Harkness was

restricted from testifying about OSHA. and other safety standards.

-4-
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Case No. 1-09-09

{1[7} Trial cotnmenced on. October 22, 2007; however the court declared a

mistrial. On November 11, 2007, Lillie filed a written proffer of Harkness'

testimony concerning cominon law elements of negligence. Monarch filed a

motion to strike the proffer, and DLM objected to the proffer. On November 11,

2007, the trial court granted Monarch's motion to strike the proffer.

{¶8} On November 19, 2008, DLM filed a second motion for partial

summary judgment. In its motion, DLM argued that Lillie was unable to prove

that it owed him a duty, that it had breached a duty, or that any breach of its duty

was the cause of Lillie's injuries. Lillie filed a response on January 2, 2009, and

DLM filed its reply. On Februazy 4, 2009, the trial court filed its judgment entry

granting partial summary judgment to DLM. Since other parties and claiins

remained in the case, the court ceitif'ied that there was no just reason for delay

pursuant to Civ.R. 54(B); thus, invalang this court's jurisdiction for appellate

review. Ckef Italiano (1989), 44 Ohio St.3d 86, 547. N.E.2d 64. Lillie appeals the

judgment of the trial court, setting forth four assignments of error for our review.

Lillie's First Assignment of Error

The trial court erred in ruling as a matter of law that Plaintiff
Appellant faited to present evidence to pursue a claim of

negfigence.

-5-
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Lillie's Second Assignment of Error

The trial court erred in ruling as a matter of law that
Plaintiff/Appellant failed to demonstrate that either Defendant
owed a duty to the Plaintiff.

Lillie's Third Assignment of Error

The trial court erred in holding that evidence of OSHA
Regulations and ANSI standards are not adinissible to
demonstrate the duties of the Defendants to the Plaintiff or to
demonstrate the appropriate standard of care owed by the
Defendants to the Plaintiff.

Lillie's Fourth Assignment of Error

The trial court erred in holding that Plaintiff's expert's affidavit

submitted in opposition to Defendant's motion for summary
judgment was inadmissible.

{¶9} In its cross-appeal, DLM asserts one assignment of error.

DT.M's Assignrnent of Error

The trial court erred as a matter of law by concluding that
Appellees [sic] actively participated in the critical acts that lead
[sic] to Appellant's injury. Therefore, Appellees owed no duty to
Appellant, an independent contractor.

{¶10} Before reaching the merits of this case, we stress that our holding

will affect only the claim of negligence hl.ed by Lillie against DLM. Monarch did

not move for summary judgment (and the trial court did not grant sutmnary

judgment to it), DLM did not request summaiy judgment on any other claim

asserted in Lillie's coinplaint, and none of the defendants requested summary

judgment on the issue of comparative negligence.

6
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{¶11} For ease of analysis, we elect to address the assignments of error out

of order. In Lillie's third assignment of error, he contends that the trial court erred

by excluding evidence of OSHA regulations, and safety standards promulgated by

the American National Standards Institute ("ANSI") and the Scaffolding, Shoring

and Forming Institute ("SSFl"). In the fourth assignment of error, Lillie contends

that the trial court eired by excluding the affidavit and deposition. of his expert

witness, Richard Harkness, who testified at length concerning OSHA, ANSI, and

SSFT standards.

{112} Generally, the trial court's determination of a motion in limine may

not be appealed, and counsel must object at trial to preserve evidentiary rulings for

appellate review. Gable v. Gates Mills, 103 Ohio St.3d 449, 2004-Ohio-5719, 816

N.E.2d 1049, at ¶ 34.

A motion in lifnine is commonly used as a tentative,
precautionary request to limit inquiry into a speciffc area until
its admissibility is determined during trial. Riverside Methodist

Hosp. Assn. v. Guthfze (1982), 3 Ohio App.3d 308, 310, 3 OBR

355, 357, 444 N.E.2d 1358, 1361; see, also, State v. Grubb (1986),

28 Ohio St.3d 199, 201-202, 28 OBR 285, 288, 503 N.E.2d 142,

145. As a tentative, interlocutory, precautionary ruling, " * * *

finality does not attach when the motion is granted." Id. at 202,

28 OBR at 288, 503 N.E.2d at 145. "`By its very nature, * * * its
grant cannot be error. It is not a ruling on evidence. It adds a
procedural step prior to the offer of evidence."' (Citations

omitted.) State v. Maurer (1984), 15 Ohio St.3d 239, 259, 15 OBR

379, 396, 473 N.E.2d 768, 787. As such, "`* * * the ruling [oln a

motion in limine does not preserve the record on appeal[;] * * *

an appellate court need not review the propriety of such an

order unless the claimed error is preserved by [a timely
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objection] * * * when the issue is actually reached [during the] *

* * trial."' (Emphasis deleted and citation omitted.) Grubfi,

supra, 28 Ohio St.3d at 203, 28 OBR at 289, 503 N.E.2d at 146.

Dent v. Ford Motor Co. (1992), 83 Ohio App.3d 283, 286, 614 N.E.2d 1074. See

also Gates, at ¶ 34-35. IIowever, where, as here, the motion in limine is merged

into the fmal order granting summary judgment, an appellate court inay address

the trial court's decision. Brown v. Mabe, 170 Ohio App.3d 13, 2007-Ohio-90,

865 N.E.2d 934, at ¶ 6, citing R.C. 2505.03(A); State v. French (1995), 72 Oluo

St3d 446, 450, 650 N.E.2d 887; Grover v. Bartsch, 170 Ohio App.3d 188, 2006-

Ohio-6115, 866 N.E.2d 547, at ¶ 9; Horner v. Toledo Hosp. (1993), 94 Ohio

App.3d 282, 289, 640 N.E.2d 857.

{¶13} "Trial courts have broad discretion in determining whetlier to adinit

or exclude evidence" and as such, their decisions will not be reversed absent an

abuse of discretion. Wasinski v. Bur. of Worker's Comp., 3d Dist. Nos. 3-08-14,

3-08-16, 2009-Ohio-2615, at ¶ 48, citing Deskins v. Cunningham, 3d Dist. No. 14-

05-29, 2006-Ohio-2003, citing Huffinan v. Hair Surgeon, Inc. (1984), 19 Ohio

St.3d 83, 482 N.E.2d 1248; State v. Osborn, 3d Dist. No. 9-05-35, 2006-Ohio-

1890, citing State v. Bronlow, 3d Dist. No. 1-02-95, 2003-Ohio-5757; Wightman v.

Consol. Rail Corp. (1999), 86 Ohio St.3d 431, 437, 735 N.E.2d 546. Additionally,

Civ.R. 61 states as follows:

No error in either the admission or exclusion of evidence * * * is
ground for granting a new trial or for setting aside a verdict or
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for vacating, modifying or otherwise disturbing a judgment or
order, unless refusal to take such action appears to the court

inconsistent with substantial justice.

See also In re Matthews, 3d Dist. Nos. 9-07-28, 9-07-29, 9-07-34, 2008-Ohio-276.

An "`abuse of discretion' connotes more than an error of law or judgment; it

implies that the court's attitude is unreasonable, arbitrary or unconscionable."

Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219, 450 N.E.2d 1140, quoting

State v. Adams (1980), 62 Ohio St.2d 151, 157, 404 N.E.2d 144 (internal citations

omitted).

{¶14} In their motion in limine, DLM stated, "as between parties which

[do] not bear an employer-employee relationship, alleged violations of OSIiA.

standard are irrelevant, do not apply and do not create a private cause of action or

standard of care for purposes of tort litigation." DLM cited the court to Anderson

v. Ruoff (1995), 1.00 Ohio App.3d 601, 654 N.E.2d 449, and Flernandez v. Martin

Chevrolet, Inc. (1995), 72 Oliio St.3d 302, 303, 649 N.E.2d 1215, to support its

proposition. Two days after DLM filed their motion and before Lillie had an

opportunity to respond, the trial court excluded the evidence, finding that evidence

of OSHA violations is "prejudicial, irrelevant, and hearsay." J. Entry, Oct. 19,

2007, citing Abbott v. Jarrett Reclamation Services, Inc. (1999), 132 Ohio App.3d

729, 726 N.E.2d 511, citing Rotlistein, Occupational Safety and Health Law (4

Ed.1998) 561, Section 513.
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{^15} We find DLM's reliance on Anderson and He.rnandez to be

inisplaced. Anderson did not present aaiy type of employer-employee relationslup

between the parties. Instead, the plaintiff's decedent was a business invitee of the

defendant and died as the result of injuries suffered on the defendant's property.

When plaintiff sought to inelude evidence of the defendant's various OSHA

violations, the appellate court found the OSHA violations to be inapplicable to the

plaintiff's negligence case, stating that "OSHA standards relate only to employers

and do not provide a private cause of action for third parties." Anderson, at 605,

citing State ex rel. Goodyear Tire & Rubber Co. v. Tracey (1990), 66 Ohio App.3d

71, 76, 583 N.E.2d 426.

{^16} In Flernandez, the court's holding was simple and concise: "a.

violation of OSIIA does not constitute negligence per se." (Emphasis sic).

Hernandez, at 304. The court explained that negligence per se "decreases the

elements that a plaintiff must prove in a negligence action." Id., citing Swoboda v.

Brown (1935), 129 Ohio St. 512, 196 N.E. 274, at paragraph four of tlie syllabus

("[t]he distinction between negligence and `negligence per se' is the means ancl

method of ascertaininent. The former must be found by the jury from the facts,

the conditions and circumstances disclosed by the evidence; the latter is a violation

of a specific requirement of law or ordinance, the only fact for determination by

the juiy being the commission or omission of the specific act inhibited or
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required."). Hernandez is distinguished from this case, and thus inapplicable,

because Lillie did not, and has not, asserted a claini of negligence per se based on

DLM's alleged OSHA violations.

{¶17} Likewise, the trial court's reliance on Abbott was misplaced. The

evidence sought to be adinitted in Abbott was an OSTIA citation issued in January

1992 and a second OSHA citation issued in October 1992 following the death of

plaintiff's decedent. The court determined that the January 1992 citation may

have been relevant to show awareness that certain safety procedures were

required; however, it was irrelevant in establishing a duty of care. Abbott, at 749.

The court similarly held that the October 1992 OSHA citation did not help

plaintiff in establishing a duty of care or active participation. Id. During trial, the

OSHA investigator was prohibited from testifyin.g about the OSHA citations;

however, he was peimitted to testify "as to the proper safety procedures and that

the lack of safety procedures on October 29, 1992, violated industry standards."

Id. Thus, Abbott only restricted the use of OSHA citations but not the use of the

regulations themselves, as demonstrated by the topics covered by the

investigator's testimony. Interestingly, the reasons why the January 1992 citation

would have been considered relevant apply in this case as some evidence of the

foreseeability of injury.
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{¶18} Tn the matter before us, there is no dispute that OSFTA did. not

investigate Lillie's fall, and thus, no citations were issued. Lillie has sought to

introduce evidence that DLM had a duty to provide a safe work environment. In

his response to DLM's motion for summary judgment, Lillie argued that DLM

actively participated in his work activities, thus creating a duty of care. Lillie then

relied upon Harkn.ess' affidavit to introduce evidence of OSHA regulations and

ANSI and SSFI standards to address the element of breach of duty. The standards

and regulations Lillie wished to present to the court merely demonstrate how or

why the scaffolding he was using, which had been. provided by DLM, was unsafe

atid how or why using a ladder on. top of a scaffolding was unsafe.

{¶19} Iu discussing building regulations, the Supreme Court of Ohio has

held that the "violation of an administrative rule does not constitute negligence per

se; however, such a violation of an administrative rule may be admissible as

evidence of negligence." (Emphasis added). C'hambers v. St. Mary's School

(1998), 82 Ohio St.3d 563, 568, 697 N.E.2d 198, citing Stephens v. A-Able Rents

Co. (1995), 101 Ohio App.3d 20, 27-28, 654 N.E.2d 1315. Several appellate

districts have cited Chambers for the proposition that an OSHA violation might

present evidence of negligence. Estate of Merrell v. M. Weingold & Co., 8Th Dist.

No. 88508, 2007-Ohio-3070, at ¶ 60, citing Cross v. Hydracrete Pumping Co., Inc.

(1999), 133 Ohio App.3d 501, fn.1, 728 N.E.2d 1104; Aldridge v. Reckart Equip.
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Co., 4`h Dist. No. 04CA17, 2006-Ohio-4964, at ¶ 83, citing Mark v. Mellott Mfg.

Co., Inc. (1995), 106 Ohio App.3d 571, 587-588, 666 N.E.2d 631; Neil v. Shook

(Jan. 16, 1998), 2d Dist. No.16422. See generally Harlan v. Universal Forest

Prod., Inc., 12'b Dist. No. CA2003-11-293, 2004-Ohio-3915, at ¶ 48; Klein v.

Brothers Masonry, Inc., 6a' Dist. No. L-02-1080, 2003-Ohio-3098. Again, the

evidence sought to be admitted in this case is not evidence of a regulatory

violation, but of regulatory standards, which establish safety procedures to

effectuate Congress' stated purpose "to assure so far as possible every working

man and woman in the Nation safe and healthful working conditions and to

preserve our human resotuces * * * ." Section 651(b), Title 29, U.S. Code. See

also Fields v. Talawanda Bd. of'L'duc., 12`t' Dist. No. CA2008-02-035, 2009-Ohio-

431 (allowing evidence of OSHA standards to be used in negligence case against

employee of school district). On this record, we hold that the trial court abused its

discretion by granting DLM's motion in limine concerning evidence of OSHA

regulations and the voluntary safety standards promulgated by ANSI and SSFI.

Since Harkness' affidavit and deposition were based, in part, on his review and

application of the above mentioned regulations and standards, the trial court

likewise erred by granting DLM's motion in that regard.

{T20} At oral argument, counsel for DLM argued that OSHA is

inapplicable because, having no employees, DLM is not an "employer." This
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argument was not raised in DLM's motion in limine, nor was it raised in its

motion for summary judgment. Therefore, we will not consider that qnestion for

the fust tirne on appeal. See Marysville Newspaper.s, Inc. v. Delaware Gazette

Co., Inc., 3d Dist. No. 14-06-34, 2007-Ohio-4365, at ¶ 23 (citations omitted)

(gencrally, new arguments inay not be raised for the first time on appeal).

Likewise, this opinion does not address the admissibility of OSHA violations in an

intentional tort case. The third and fotuth assignments of error are sustained.

€¶21} An appellate couart reviews a trial court's summary judgment

decision de novo, independently and without deference to the trial court's decision.

Ohio Govt. Risk Mgt. Plan v. Harrison, 115 Ohio St.3d 241, 2007-Ohio-4948, 874

N:E.2d 1155, at ¶ 5, citing Comer v. Risko, 106 Ohio St.3d 185, 2005-Ohio-4559,

833 N.E.2d 712, at ¶ S. Summary judgment is appropriate only "when the

requirements of Civ.R. 56(C) are met." Adkins v. Chief Supermarket, 3d Dist. No.

11-06-07, 2007-Oliio-772, at ¶ 7. The party rnoving for summary judgment must

establish: (1) that there are no geniuaie issues of material fact; (2) that the moving

party is entitled to judgment as a matter of law; and (3) that reasonable minds can

come to but one conclusion and that conclusion is adverse to the nonmoving party,

said party being entitled to have the evidence construed most strongly in his favor.

Id., citing Civ.R. 56(C); Horton v. Hanvick Chem. Corp. (1995), 73 Ohio St.3d

679, 653 N.E.2d 1196, at paragraph three of the syllabus. In ruling on a motion
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for summary judgment, a court may not "weigh evidence or choose among

reasonable inferences ***." Id., at ¶ 8, citing Jacobs v. Racevslcis (1995), 1.05

Ohio App.3d 1, 7, 663 N.E.2d 653. Rather, the court must consider the above

standard while construing all evidence in favor of the non-movant. Jacobs, at 7.

{¶22} The party moving for summary judgment must identify the basis of

the motion to allow the non-movant a "meaningful opportunity to respond."

Mitseff v. Wheeler (1988), 38 Obio St.3d 112, 116, 526 N.E.2d 798. In its motion,

the moving party "must state specifically which areas of the opponent's claim

raise no genuine issue of material fact and such assertion may be supported by

affidavits or otherwise as allowed by Civ.R. 56(C)." Id. at 115, citing Harless v.

Willis Day Warehousing Co. (1978), 54 Ohio St.2d 64, 66, 375 N.E.2d 46, citing

Hamlin v. McAlpin Co. (1964), 175 Ohio St. 517, 519-520, 196 N.E.2d 781;

Dresher v. Burt (1996), 75 Ohio St.3d 280, 293, 662 N.E.2d 264. If the moving

party fails to meet its burden, summary judgment is inappropriate; however, if the

movinig party meets its initial burden, the non-moving party has a "reciprocal

burden outlined in Civ.R. 56(E) to set forth specific facts showinig that there is a

genuine issue for trial **"'." Dresher, at 294.

{$23} In their motion for summary judgment, DLM argued that they owed

no duty to Lillie because Phil Brunet, an agent of Monarch, had removed Lillie

from the task Meachem had assigned him to and told him to tape and mud the
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walls above the ceiling grid. DLM also asserts that Bn.met assenlbled the

scaffolding for Lillie, and that he instructed Lillie to use the closed stepladder on

top the scaffolding by leaning it against the wall. DLM relied on Rockett v.

Newark, 169 Ohio App.3d 379, 2006-Ohio-5715, 863 N.E.2d 177, to support its

argument. DLM also claimed that even if they did owe a duty to Lillie, he would

be unable to prove breach. DLM contends that Meachem had discarded the faulty

scaffoldin.g; that somebody else brought the scaffolding back into the store for use;

that Meachem did not erect the scaffolding; and that Meachem did not tell Lillie to

use the ladder. Finally, DLM asserted that Lillie had been unable to identify the

precise reason why he fell. DLM relied on Lillie's and Meachem's deposition

testimony.

{1[24} In response to DLM's motion, Lillie argued that DLM did owe him a

duty of care because they actively participated in his work activities. He asserted

that Meachem had instructed him to take orders from Brunet on the jobsite. Lillie

also asserted that Meachem was on the job doing drywall work. As to breach of

duty, Lillie relied on the testimony of his expert witness, Richard Harkness.

Lillie's responsive memorandum relied upon Harkness' affidavit, his own

deposition, Brunet's deposition, and Meachem's deposition.

{¶25} "To prevail in a negligence action, a plaintiff must demonstrate that

(1) the defendant owed a duty of care to the plaintiff, (2) the defendant breached
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that duty, and (3) the defendant's breach proximately caused the plaintiff to be

injured." Lang v. Holly Hill Motel, 122 Olv.o St.3d 120, 2009-Ohio-2495, 909

N.E.2d 120, at ¶ 10, citing Robinson v. Bates, 112 Ohio St.3d 17, 2006-Ohio-6362,

857 N.E.2d 1195, at ¶ 21, citing 111enifee v. Ohio Welding.Prod., Inc. (1984), 15

Ohio St.3d 75, 77, 472 N.E.2d 707. Whether a legal duty exists is a question of

law. lYfoeller v. Auglaize Trie itlachine Co., 3d Dist. No. 2-08-10, 2009-Ohio-301,

at ¶ 25, citin.g Mussivand v. David (1989), 45 Ohio St.3d 314, 318, 544 N.E.2d

265. "The existence of a legal duty is based upon whether the injury was

foreseeable." Id., citing Federal Steel & Wire Corp. v. Ruhlin Constr. Co. (1989),

45 Ohio St.3d 171, 174, 543 N.E.2d 769. "`The test for foreseeability is whether a

reasonably prudent person would have anticipated that an injury was likely to

result from the performance or nonperformance of an. act."' Covucci v. Syroco,

Inc. (Apr. 6, 2001), e Dist. No. L-00-1349, citing Menifee, at 77.

{126} Where the parties' relationship is that of contractor and independent

contractor, we are mindful that an independent contractor is primarily responsible

for its own protection. See Eicher v. United States Steel Corp. (1.987), 32 Ohio

St.3d 248, 250, 512 N.E.2d 1165. Prior to 1983, the Supreme Court of Ohio held:

[w]here an independent contractor undertakes to do work for
another in the very doing of which there are elements of real or
potential danger and one of such contractor's employees is
injured as an incident to the performance of the work, no
liahility for such injury ordinarily attaches to the one who
engaged the services of the independent contractor.
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Wellm.an v. E. Ohio Gas Co. (1953), 160 Oliio St. 103, 108, 113 N.E.2d 629.

Construction work is inherently dangerous. Bond v. Howard Corp. (1995), 72

Ohio St.3d 332, 336, 650 N.F,.2d 416.

{¶27{ However, relying on Ohio's frequenter statute, R.C. 4101.01, et seq.,

and establishing an exception to Wellman, the court held that:

[o]ne who engages the services of an independent contractor,
and who actually participates in the job operation performed by
such contractor and thereby fails to eliminate a hazard which
he, in the exercise of ordinary care, could have eliminated, can
be held responsible for the injury or death of an employee of the
independent contractor.

Hirschbach v. Cincinnati Gas & F,lec. Co. (1983), 6 Ohio St.3d 206, 452 N.E.2d

326, at syllabus. "The court defined `active participation' to mean `that the

general conth-actor directed the activity which resulted in the injury and/or gave or

denied permission for the critical acts that led to the ernployee's injury, rather than

merely exercising a general supervisory role over the project."' (Emphasis

deleted). Bond, at 337. The court later stated that "active participation giving rise

to a duty of care may be found to exist where a property owner either directs or

exercises control over the work activities of the independent contractor's

employees, or where the owner retains or exercises control over a critical variable

in the workplace." Sopkovich v. Ohio L'dison Co. (1998), 81 Ohio St.3d 628, 643,

693 N.E.2d 233. Despite the distinction between control of the work area and the
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work activities of the independent contractor, liability arises under either or both

circumstances. Id. at 639; 643.

{112$} In his deposition, Lillie testified that he had been hired by Meachem,

but Meachem had instructed hun to take orders from Brunet too. Lillie, Kenneth,

Dep., Apr. 12, 2007, at 23; 33. Lillie stated that another subcontractor hired by

Meachem, Greg Miley, was on the job more than anybody, and he also provided

direction. Id. at 24. Lillie stated that Meachem would give advice or help when

he was asked, then he was on the telephone. Id. at 26. However, there was also

testimony that Meachem installed diywall on the job. Id. at 64. On the day he

was injured, Lillie testified that Bninet told him to install ceiling tile in the sales

area. Id. at 35. When he ran out of ceiling tile, Brunet instructed him to do

drywall work. Id. at 37. Lillie borrowed an electrician's ladder and began tapuig

and mudding in the storage area. Id. at 35. At some point, the electrician needed

the ladder, so Brunet and the head painter set up the scaffolding for him. Id. at 39;

40; 49; 55; 109. Even on the scaffolding, Lillie would not have been able to reach

the height he needed. to reach, so Brunet told him to use a small stepladder on top

of the scaffolding. Id. at 39. Lillie got on the scaffolding, and. the head painter

handed the ladder to Lillie. Id. at 75. Lillie leaned the ladder against the wall at

Brunet's instruction because it was the only way to reach the work space. Id. at

72; 75. Lillie testified that he took two steps up the ladder and fell. Id. at 76.
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Lillie stated that he had never put a ladder on scaffolding before, biit he had seen

Miley do so, and Miley had been working with a ladder on top the scaffoldi.ng "all

day." Id. at 64; 76. Lillie testified that he had previously moved scaffolding with

Meachem and/or Miley riding on the top of it, and when he did so, he never had to

release any locks on the wheels. Id. at 58-59. Lillie also stated that Meachem did

not walk by whilc the ladder was on the scaffolding. Id. at 72.

{¶29} Philip Brunet testified that he was Monarch's project manager.

Brunet, Philip, Dep., Oct. 19, 2007, at 10. IIe stated that he turned the C.J. Banks

store project over to Meachem as a subcontractor and a.s the superintendant. Id. at

14. Brunet was essentially an "overseer" who helped to clean up and move things,

but he did not engage in hands-on work. Id. at 25-26. Btunet denied seeing

Lillie's fall, but stated that his only involvement was to move the scaffold, which

belonged to Meachem, from the backroom to the work area. Id. at 29; 30; 31.

Brunet testified that somebody instructed him to move the scaffolding "upfront,"

and he believed that person. was Meachem. Id. at 32. He also believed that

Meachern was involved in the assembly of the scaffolding. Id. at 34. Brunet

could not recall any scaffolding being located outside of the building. Id. at 50.

He also could not recall having had any conversation with Lillie other than general

pleasantries. Id, at 42.
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{¶30} Donald Meacbem testified that he was the superintendant on the C.J.

Banks store job, and both Lillie and Miley were subcontractors. Meachem,

Donald, Dep., Apr. 12, 2007, at 12; 13-14. Meachem had taken two or three sets

of scaffolding to the jobsite, and one of those sets had turned out to be "bad" so he

placed it outside with the scrap steel. Id. at 17-18. The "bad" scaffolding had one

wheel that did not ttun, and there was one lock, which may have been on the

wheel that would not turn, that "didn't seem to want to work." Id. at 19. When

Meachem placed the scaffolding on the scrap pile, he removed the wheels. Id. at

21.

{¶31} On the day of Lillie's fall, Meachem inst.ructed him to install ceiling

tile. Id. at 22; 23. He adrnitted that he haci instructed Lillie to take orders from

Bnmet as well. Id. at 28. Meachem did not see Lillie fall, but when he arrived to

see what had happened, he noticed that the scaffolding was pushed away from the

wall on an approximately 20-degree angle. Id. at 34. Meachem testified that the

scaffolding was the same scaffolding he had previously discarded; however, he did

not know how it had been returned to the jobsite, and he did not know who had

assembled the scaffolding. Id. at 25-26; 27. Meachem admitted that he has used a

ladder on scaffolding before, but he does not do it often. because the practice is

unsafe. Id. at 31-32. After Lillie's fall, Meachem removed the scaffolding from

the preinises but retai.ned possession of it. Id. at 36.
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{¶32} Because the motion for summary judgment was limited to the work

activities immediately preceding Lillie's fall, we must isolate our review to that

time frame. Although the existence of a legal duty is generally a question of law,

in this case, there are genuine issues of material fact that prevent such

determination. The evidence is undisputed that Lillie had been instructed to take

orders from Brunet by Meachem. As stated above, Lillie testified that Brunet

instructed him to do the taping and mudding work; that Brunet and the head

painter assembled the scaffolding; and that Brunet instructed him to use the ladder

against the wall. Brunet admitted that he moved pieces of scaffolding but stated

that he believed Meachem had instructed him to move the scaffolding into the

work area. Brunet's testimony also reveals that he had not given Lillie any

instructions, as their interaction consisted of general conversation. Finally,

Brunet believed that Meachem had assembled the scaffolding. Construing this

record in favor of the non-movant, Lillie, we find a genuine issue of fact as to

whether DLM actively participated in the "critical acts" that led to Lillie's injury.

Lillie's second assignment of error is sustained, as is DLM's assignment of error

on cross-appeal in which they argued that the trial court es7•ed by finding active

participation.

{¶33} As to breach of duty, DLM argued that it had no involvement in

bi-inging the faulty scaffolding back into the work area, that Meachem had not
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assembled the scaffold for Lillie to use, and that Meachem had not instructed

Lillie to use the ladder. However, as we set f.'orth above, there are issues of fact

concerning Meachem?s involvement with the movement and assembly of the

scaffolding as asserted by Bninet and thus there are genuine issues of material fact

concerning breach of duty.

{¶34} Finally, as to causation, DLM argued in its motion for summary

judgment that Lillie was unable to specifically identify the cause of his fall. In his

deposition, Lillie testified as follows:

Q: So did you start climbing up on the ladder?
A: I took two steps up.
Q: And what happened then?
A: I looked at the sky, and it was - my leg was hurting. It just
happened that quick.
Q: Do you know what happened then?
A: I started sliding down the wall and fell, but I don't
remember exactly what happened other than once I hit the
ground, I looked up.
Q: All right. So as far as how you actually got to the ground,
what caused you to get to the ground, you don't know as you sit
here today?
A: I just know everything just moved and slid and shot out of
the way, and I laid on the ground with a broken leg.
Q: Okay. What's `everything just moved?' What are you
talking about? Are you talking about the scaffold?
A: Yeah. * * *
Q: AIl right. Did the scaffold move? Do you know that?
A: I believe so. I can't -
Q: I'm not asking what you believe. Do you know if it actually
moved, the scaffold?
A: Everything spun. As far as - I can't remember, because I
was on the ground in pain. So as I was climbing up, the next
thing I know I was on the ground. It happened that quick.
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Q: All right. So if T'm - so as you sit here today, whether or
not that scaffold moved, you don't know.
A: When I was laying on the ground, to look, it wasn't in the
same place where it was supposed to be.

Lillie, Dep., at 76-78.

{^35} A plaintiff must be able to identify the cause of a fall. Mitchell v.

nite Castle Mgmt. Co., 10`h Dist. No. 09AP-88, 2009-Ohio-3246, at ¶ 10, citing

Stamper v. Middletown Ilosp. Assn. (1989), 65 Ohio App.3d 65, 67-68, 582

N.E.2d 1040. See also Cleveland Athletic Assn. Co. v. Bending (1934), 129 Ohio

St. 152, 194 N.P. 6. In Lewin v. LutheYn W. High School, 8th Dist. No. 88635,

2007-Ohio-4041, at ¶ 15, the court stated:

"a plaintiff wiIl be prevented from establishing negligence when
he, either personally or with the use of outside witnesses, is
unable to identify what caused the fall. In other words, a
plaintiff must know what caused him to slip and fall. A plaintiff
cannot speculate as to what caused the fall. However, while a
plaintiff inust identify the cause of the fall, he does not have to
know, for example, the oily substance on the ground is motor oil.
Tnstead, it is sufficient that the plaintiffknows the oily substance is
what caused his fall." (Emphasis added.) Beck u Camden Place
at Tuttle Ct•ossing, Franklin App. No. 02AP-1370, 2004-Ohio-
2989. (Internal citations omitted.)

(Emphasis sic.).

{¶36} In Koop v. Speedway SuperAmeriea, LLC, 12`h Dist. No. CA2008-

09-110, 2009-Ohio-1734, the plaintiff fel.l. inside one of defendant's stores. There

was evidence that an employee had mopped up a coffee spill shortly before the

plaintiff fell; however, the plaintiff "did not know then, or even now, what caused
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her to slip and fall that morning." Koop, at il 18. Plaintiff relied upon the former

store inanager's testimony concerning the dampness left on the floor followin.g the

employee's cleaning of the coffee spill, thus inviting the fmder of fact to infer that

the dampness was the cause of the plaintiff's fall. ld. at ¶ 19. However, the court

rejected the plaintiffs evidence and. held that "`[s]peculation or conjecture * * *

[as to] what caused the fall is not sufficient to establish the premises owner's

liability as a matter of law, because the issue of proximate cause is not open to

speculation ***."' Id. at ¶ 34, quotulg Scott v. Kings I,sland Co. (Feb. 16, 1999),

12th Dist. No. CA98-04-044, at 6-7. However, in this case, there is evidence in the

record as to the cause of Lillie's fall.

{¶37} The facts in this case are undisputed that there were no witnesses to

Lillie's fall other than Lillie himself. In his deposition, Lillie established that he

generally knew why he fell. He had cl.imbed onto the ladder and then slid down

the wall as everything slid and "shot ouY' of the way. Lillie's testimony cannot

establish whether the feet of the ladder slipped on the platform of the scaffolding,

whether the ladder simply fetl, or wliether the scaffolding moved and caused the

ladder to slip. However, he introduced Harkness' affidavit to show the specific

causation.

{113$} Harkness, a mechanical engineer, stated that he had experience in

"the supervision of construction activities including the responsibility for safe
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practices and the use of appropriate safeguards by eonstniction workers." Pl.'s

Response in Opp. to Def.'s Mot. for Surmn. J., Niay 24, 2007, at Ex. 3, ¶ 4.

Harkness liad reviewed the complaint, the motion for summary judgment, the

contract between Monarch and DLM, and the depositions of Meachem, Bnxnet,

and Lillie. Id. at Ex. 3, ¶ S. Harkness physically inspected the scaffolding and

found that one of the wheels did not lock and another wheel did not swivel. Id. at

Ex. 3, ¶ 18. Harkness opined, based on his education, training, experience, and

facts, that "when Mr. Lillie climbed the two steps, the weight of his body

transmitted a horizontal component of force through the feet of the ladder to the

platform of the scaffold. This caused the scaffold to rotate counter-clockwise

about the defective caster which did not swivel. The two casters on the other end

piece were not locked. The caster on the defective end piece had no lock." Id. at

Ex. 3, ¶ 17. Harkness also opined that DLM's failure to provide any safety

training and their having faulty equipment on the jobsite was a proximate cause of

Lillie's injury. Id. at Ex. 3, ¶ 30.

{¶39} Accordingly, there is evidence in the reeord to establish the

proximate cause of Lillie's fall. Because genuine issues of material fact exist as to

each element of Lillie's negligence claim against DLM and Meachem, the trial

court eired by granting partial summary judgment. The first and second

-26-

38



Case No. 1-09-09

assignments of error are sustained. DLM's assigninent of error alleged in the

cross-appeal is ovenuled.

{9140} The judgment of the Allen County Common Pleas Court is reversed,

and this cause is remanded for fiu-ther proceedings_

Judgtnent Reversed and
Cause Remanded

PRESTON, P.J., and SHAW, J., concur.

/jlr
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IN'I'HE COURT OF APPEALS OF OHIO F
THIRD APPELLATE DISTRICT ?Cu-9SEP

AI.LEN COUNTY

KENNETH D. LILLIl+:,

PLAINTIFF-APPELLANT,
CROSS-APPELLEE,

V.

DONALD L. MEACHEM, ET AL.,

DEFENDANTS-APPELLEES,
CROSS-APPELLANTS.

v: l-. EFt i5 OF C iI {;;t T:̂^
=.1_i_F.^ CNi?3HTY. 05€0

CASE NO. 1-09-09

JUDGMENT
ENTRY

For the reasons stated in the opinion of this Court, the assignments of error

are sustained and it is the judgment and order of this Court that the judgment of

the trial court is reversed with costs assessed to Appellees, Donald L. Meachem

and DLM Enterprises for which judgment is hereby rendered. The cause is hereby

remanded to the trial court for furtber proceedings and for execution of the

judgment for costs.

It is further ordered that the Clerk of this Court certify a copy of this

Court's judginent entry and opinion to the trial court as the mandate prescribed by

App.R. 27; and serve a copy of this Court's judgment entiy and opinion on each

party to the proceedings and note the date of service in the docket. See App.R. 30.

DATED: September 21, 2009
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