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IT. EXPLANATION OF WHY THIS CASE IS OF GREAT PUBLIC OR GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

Cross-Appellant agrees with the Attotney General that the right to convert his role in

these proceedings unilaterally from legal counsel to litigating party presents a substantial

constitutional question as well as a question of great public interest. Plaintiffs and Intervening

Plaintiffs brought claims against the State of Ohio, Department of Natural Resources (hereafter

ODNR), its Director, and the State of Ohio in care of the Governor of Ohio The Attorney

General entered representation under those complaints of ODNR, its Director and the State of

Ohio jointly. During the course of that litigation, a new Governor decided the position of a prior

Governor was incorrect and instructed his Director and Department to withdraw from their

previously held position. The Attorney General's position that he is authorized to file an appeal

and continue the dispute beyond the Common Pleas Court contrary to the wishes of the executive

authority of the State of Ohio raises a question of constitutional proportions whether the Attorney

General has inherent or implied powers to represent the State of Ohio whenever or wherever he

chooses in opposition to the Governor of Ohio, who is imbued with the "supreme" executive

authority of the State, Ohio Const., Art. III, sec. 5. The Attorney General's position contradicts

the express language of Ohio Revised Code section 109.02.

Cross-Appellant does not agree that Appellant State of Ohio's Second Proposition of Law

is ripe for hearing or is a matter of public controversy deserving of further consideration.

Similarly, the two Propositions of Law of Appellants' National Wildlife Federation (NWF) and

Ohio Environmental Council (OEC), which assert the same issues, though with less breadth of

support for ptivate property littoral rights, are equally flawed. The law of Ohio, including many

' As he did below, Cross-Appellant rejects the use by NWF and OEC of "Conservation Appellants" to describe
themselves, as it inappropriately and inaccarately implies that only those parties favor "conservation". Cross-
Appellant refers to these parties as "Appellants NWF and OEC".
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prior decisions of this Court over the past 175 years, statutory law, and historical documents and

law relating to the ownership of the lands, including those in the Westem Reserve existing before

the formation of Ohio, have conclusively detennined that the one place where the furthest

boundary of the State's interest in the "subaqueous" lands "underlying" Lake Erie has never been

and cannot be is the "Ordinary High Water Mark" (OHWM). Since the matter has been long

settled to the contrary in Ohio, and indeed in every Great Lakes state and the sole Great Lakes

Canadian province under "common law" principles, the alteration of the surveyed and deeded

boundaries of lands mostly devised into private ownership about 225 years ago prior to the

formation of Ohio would constitute an effective taking of private property prohibited by both the

United States and Ohio Constitutions. Nof-rvood v. Horney 2006-Ohio-3799; Hughes v.

Washington (1967), 389 U.S. 290, at 297-298.

Further, the right to exclude all persons from landing upon or transiting the shore of the

Lake has been well established and finally deternrined by this Court long ago. The assertion of

Appellants NWF and OEC that the public has rights not only to land upon and transit the shore,

but also conduct unrestricted recreation activities, and the denial of the State of private owner's

rights to exclude the public from their lands upon the shore, have been firmly and completely

rejected before this Court. Indeed, Appellants fail to demonstrate any Ohio law or precedent to

establish public rights of use in private shorelands.

Appellants Ohio Department of Natural Resources (ODNR) and Sean D. Logan, Director,

did not appeal the Common Pleas Coiut's decision to the Court of Appeals below, which

affirmed the Common Pleas Court, excepting only striking a refonnation of deeds not raised or

sought as relief by any party below. These Appellants are not aggrieved by the Court's

affirmance of the Connnon Pleas Court order they did not appeal, have not preserved and fail to
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present any issue upon which they appeal from the Court below They seek to find "aanbiguity"

where none exists and where the Court of Appeals plainly affirms the Court of Common Pleas..

Cross-Appellant submits his Proposition of Law No. 1, argued by Cross-Appellant below,

as the correct statement of law in opposition to Appellants State of Ohio's, NWF's and OEC's

Propositions of Law propounding "public trust territory" to "Ordinary High Water Mark". If this

Court considers the "public trust" boundary, the true boundary of the State's interest in the lands

underlying the waters of Lake Erie based upon the natural low water mark of Lake Erie and,

historic transfers and surveys in the chain of title consistent with the law of original states along

Lake Ontario and Lake Erie in force at the time of Ohio's admission should be upheld..

The vast majority of Lake Erie lands now in Ohio transferred into private ownership prior

to Ohio's formation and title was "quieted" in those owners by Act of Congress and Presidential

execution of a patent before Ohio's admission. Act ofApril 28, 1800, 6th Cong., Sess. I, Ch. 38,

S. 56-57? The land records demonstrate and establish that those transfers were done subject to

careful survey of the lands, division into townships and devise with metes and bounds

descriptions that include all lands to or beyond the water's edge as of the time of sale. The

surveyors and sellers were careful to describe all econotnically viable soil not actually under

water was part of their transfers at that time. Under legal standards of that day, the transfers

were properly to the natural low water mark of Lake Erie. The surveyed devise of those lands

and subsequent subdivisions as conveyed should not be overturned except upon evidence of

permanent alteration by long term, natural erosion or submergence.

In a similar vein, Cross-Appellant asserts Proposition of Law No. 2 to challenge the

propriety of Appellants NWF and OEC interjecting themselves into a property boundary dispute

2 An excellent history of colonial claims and grants in Ohio prior to statehood is the report presented to Congress
by Congressman and future Chief Justice Jolm Marshall on March 21, 1800. Connecticut Western Reserve,
American State Papers, Public Lands, Vol. 1, p. 83.
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between private owners and the State of Ohio, Department of Natural Resources arising in recent

years where they have or claim no interest in the property at issue, then injecting new issues into

the cause extending beyond the question of that boundary, not raised by the other parties before

the Common Pleas Court below after their intervention pleadings, and after the State's Motion

for Summary Judgment. Cross-Appellant is particularly concemed that granting these

Appellants intervention "of right" under Civ R 24(A) as holding "an interest relating to the

property or transaction that is the subject of the action" would cause havoc in future litigation

throughout the State of Ohio whenever any political action group seeks to collaterally attack

property rights beyond the scope of private property disputes of the real parties in interest.

1II. STATEMENT OF THE CASE AND FACTS

Cross-Appellant largely agrees with the Stateinent of the Case and Facts as stated by the

Attomey General with the additions and exceptions stated below.

The parties to the original action have been largely identified, but the naming of the State

of Ohio was somewhat more explicit, naming the "State of Ohio, o/o Robert Taft, Governor".

In their responsive pleading, the State parties asserted a third party complaint against the

United States of America and the U.S. Army Corps of Engineers, essentially seeking relief

against the United States for any failure to transfer to Ohio all lands up to the OHWM. The

United States removed the action to the U.S. District Court for the Northern Distiict of Ohio.

After dismissal by that Court of all third party claims against the United States and remand, class

certification proceeded in the Common Pleas Court.

The Attorney General incorrectly states all parties appealed except ODNR. Intervening

Plaintiffs L. Scot Duncan and Darla J. Duncan did not appeal. Unlike Appellees ODNR and
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Sean Logan, they appeared in the Court of Appeals and supported the decision of the Common

Pleas Court on the "water's edge" ruling.

More seriously, the Attorney General misstates that the Court of Appeals raised the

standing of the Attomey General sua sponte and suggests that the issue was neither raised nor

briefed by any party. However, the issue was explicitly raised by Cross-Appellant in his Answer

Brief to the State's Assignment of Errors and was directly responded to by the Attorney General

in her Consolidated Reply and Answer Brief.

Appellant ODNR states that it determined to withdraw from the litigation and "honor the

deeds" of lakefront owners subject to any court decisions "with the advise and consent of the

Governor." More accurately, the Department made that determination at the direction of the

Governor, who determined that the decisions of the prior Governor and Director would be

abandoned, as the Court of Appeals observed. State ez rel. Merrill v. Ohio Dept of Natural

Resources, 2009-Ohio-4256, at 10. This determination was made after all Motions for Summary

Judgment, supporting memoranda and memoranda in response had already been filed by the

parties. The Attorney General did file a Reply Meinorandum in the trial court shortly after the

Governor's determination of a change of policy, adhering to the former Governor's position,

asserted as "counsel" on behalf of the "State of Ohio".

Appellants state that NWF and OEC intervened. Actually, they filed motions to

intervene which were opposed and not ruled upon for about two years until the removal to and

ultimate dismissal and remand from the United States District Court. Inteivening Plaintiffs Taft

and Duncans filed a contemporaneous suit identical to Plaintiffs-Appellees which had already

been consolidated by order of the Common Pleas court, and was also removed to and remanded

from United States District Court. Upon certification of the class action by the court, Intervening
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Plaintiffs were recognized as intervenors of right, and Intervening Defendants were then granted

intervention without designation as permissive or of right.

Appellants NWF and OEC misstate that the parties entered stipulations that there were no

disputed issues of fact prior to their intervention. Not only does no such stipulation exist in the

record, but the memoranda of all parties, including Appellants State of Ohio, National Wildlife

Federation, OEC, and others contained substantial arguments over relevant facts, especially as to

the location of Ordinary High Water Mark, that belies this claim. Cross-Appellant also does not

agree with Appellants NWF and OEC on their characterization of the Court of Appeals decision.

IV. ARGUMENT IN RESPONSE TO APPELLANTS' PROPOSITIONS OF LAW

A. Appellant State of Ohio's Proposition of Law 1:

Cross-Appellant agrees with the initial portion of the State's first proposition to the extent

that the "State of Ohio" was a party burdened or "aggrieved" by the trial court's order, and

would have the right to appeal. However, the Proposition then concludes that only the Attorney

General may detennine what is appropriate litigation for the State, even in open rebellion against

the Governor's decision not to further pursue the legally discredited positions of a prior

administration. The proper question before this Court is whether the Attorney General has an

absolute right in every proceeding where the State of Ohio is a party to appeal any court ruling

not to his liking even in opposition to the "supreme" executive authority of the State of Ohio.

Further, in the present case, the "State of Ohio" was named by Plaintiffs and Intervening

Plaintiffs as a party in the representative person and "in care of' the Governor of the State, so the

Attorney General demands the right to substitute himself for the Governor on appeal as the

litigating party. Cross-Appellant submits the proper answer to either proposition is negative.
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The Attorn.ey General has inaccurately indicated that this issue presented was neither

raised nor briefed in the Court of Appeals below, Memorandum In Support of.Iurisdiction of

Appellant State of Ohio at 4-5, then leaps to the conclusion that this Court should summarily

reverse and hold the Attorney General be invested by implication with authority that is not

granted by either the Ohio Constitution nor any statute, nor supported in any precedent cited by

the Attorney General, but appears in direct derogation of those authorities. Given the Attorney

General's inaccurate assertions, Cross-Appellant submits the relevant portions of Cross-

Appellant's and the Attorney General's Briefs below on the subject. Cross-Appellant raised the

issue in his brief on appeal, at footnote 1 as follows:

"I The Attorney General of Ohio apparently appeals to this Court from the judgment
below on his own authority, without the request or approval of the Governor of the State
of Ohio. In the trial court below, upon substitution of counsel for the Attorney General,
the Departrnent of Natural Resources and its Director, by separate counsel, advised the
trial court that it had withdrawn its prior non-rule based "policy" that the upland owner
owned only to ordinary high water, and that the determination was made with the
knowledge and approval of the Governor of the State of Ohio (T.d. 170). The
Constitution of the State of Ohio provides that the complete executive authority to act on
behalf of the State of Ohio is vested in the Governor. Ohio Const. Art III, § 5. The
Attorney General is authorized by statute to represent the "State of Ohio" in the Supreme
Court of Ohio or in its lower courts upon the "requirement" of the Governor or General
Assembly. O.R.C.§ 109.02. There is no evidence of such a request, and the Governor
directed the remaining Defendants-Respondents to abandon their former position. In
light of these circumstances, the authority of the Attorney General to prosecute an appeal
in opposition to the Governor exercising the full executive power of the State of Ohio is
unclear." Answer Brief of Intervening Plaintiff-Appellee Homer S. Taft, (11a` District
Case 2008-L-008) at 1.

The Attorney General perfectly well understood the concern expressed and responded at footnote

I of her Consolidated Reply and Answer Briefas follows

Ohio law vests the Attorney General with independent authority to determine
litigation inherent in the structural decision to have an independently-elected Attorney
General. See Ohio Const., Art. III, sec. 1; R.C. 109.02; see also William P Marshall,
Break Up the Presidency?: Governors, State Attorney Generals and Lessons from the
Divided Executive, 115 Yale L.J. 2442 (2006) at 2451-52; 1978 Ohio Op. Att'y. Gen.
No. 24 (explaining the authority of the Obio Attorney General to prosecute and defend
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the State of Ohio in litigation). Although the Ohio Constitution does not list all the
powers of the Attorney General, it was "adopted with a recognition of established
common law principles, and ... did not repudiate but cherished the established cornmon
law." State of Ohio v. United Transp., Inc. (S.D. Ohio 1981), 506 F. Supp. 1278, 1281
(quoting State v. Wing (1902), 66 Ohio St. 407, 420); see also State qf Ohio v. Marshall
(0 Dist.), 2006 Oho App. Lexis 5327, 2006-Ohio-5357 (noting that "in the absence of
constitutional restrictions, courts have recognized the office of attorney general has all
the powers that attorneys general enjoyed at common law"). Moreover, "the broad
inherent common law powers of the attorney general in ... contesting infringernents of
the rights of the general public" is widely understood. United Transp., 506 F. Supp At
1281-82.

Additionally, the public trust doctrine dictates that "the Attorney General of the
state ... is the one [office] which should exercise the rights of the state of Ohio as they
relate to the natural resources of the state, and the rights of the citizens of this state to the
continued free use of such resources ...." State ex rel. Brown v. Newport Concrete
(1975), 44 Ohio.App. 121. For examples of past exercises of authority by the Ohio
Attomey General acting on behalf of the State of Obio with regard to the State's rights to
Lake Erie in particular, see (1) State of Ohio v. Cleveland & Pittsburgh Railroad Co., et
al (1916), 94 Ohio St. 62; (2) State ex rel Crabbe, Attorney General v. Sandusky,
Mansfield & Newar•Ic R.R. Co. et al (1924), 111 Ohio St. 512; (3) State ex rel. Duf,jy v.
Lakefront East Fifty-Fifth Street Corp. (1940), 137 Ohio St. 8.

Indeed it is telling that Taft's doubts as to the Attorney General's power to
maintain this appeal fails to elicit a single citation. The simple explanation is that Ohio
law does not support such a proposition. Case law, both old and new, repeatedly
acknowledges the Attorney General's broad connnon law authority to represent the
interests of the citizens of Ohio, and specifically with regard to public resources."
Consolidated Reply and Answer Brief qf Defendant Appellant/Cross Appellee State of
Ohio, (11a' District Case No. 2008-L-008) at 3-4

The court below also inquired of the Attorney General on oral argurnent as to these questions and

did not find the responses persuasive. The burden falls on the Attorney General to establish

jurisdictional standing.

The authorities the Attorney General argued below and before this Court are largely

inapposite to the question presented and wrongly interpreted in any event. The Attorney

General correctly observes that the question presented here is the right or standing of the

Attorney General to appeal acting as legal counsel for a named party, not the Attorney General's

right to sue as a party. Ohio's Governor is declared the "supreme" executive authority of the

State. Ohio Const., Art. III, sec. 5. Nowhere in the Obio Constitution is there any provision
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segregating the Attorney General's powers as independent of the Governor's authority or

investing the Attorney General with the power to overrule the Govetnor's decisions. The

Attorney General's citation below to an article suggesting merit in a "divided executive"

authority seems to argue witli the form of government Ohio has chosen. To the contrary, Section

109.02 of the Revised Code provides in pertinent part:

The attorney general is the chief law officer for the state and all its departments ... .
Except as provided in division (E) of section 120.06 and in sections 3517.152 to
3517.157 of the Revised Code, no state officer or board, or head of a department or
institution of the state shall employ, or be represented by, other counsel or attorneys at
law. The attorney general shall appear for the state in the trial and argument of all civil
and criminal causes in the supreme court in which the state is directly or indirectly
interested. When required by the governor or the general assembly, the attorney general
shall appear for the state in any court or tribunal in a cause in which the state is a party, or
in which the state is directly interested. Upon the written request of the governor, the
attorney general shall prosecute any person indicted for a crime.

The language of the statute clearly distinguishes between the responsibilities of the

Attorney General in causes before this Court and the responsibilities in lower courts, requiring

that appearance in the latter be made "when required by the governor or the general assembly".

The provision has been essentially the same since enactment in 1852 as GC 333 irninediately

after adoption of the 1851 Ohio Constitution. Curiously, the Attorney General in its argument

below apparently did not consider these basic legal foundations of the organization of state

government to be citation to authority.

Yet the Revised Code is replete with literally hundreds of instances where the General

Assembly has authorized the Attorney General to appear on behalf of various agencies of the

State only upon their request, or frequently "written request". In Title 15 of the Revised Code

alone, authorizations appear in 26 sections of 12 Chapters , including four in Chapter 1506 on

coastal management. R.C. §§ 1506.04, 1509.09, 1506.33, 1506.35 ; See also §§ 1503.05,

1509.04, 1509.32-33, 1511.07-071, 1513.15, 1513.37, 1514.03, 1514.05 -.071, 1515.081,
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1518.05, 1520.03, 1521 .06 et seq., 1533.35. Several sections of Chapter 109 itself regulating

the Attorney General would appear to be meaningless under the Attorney General's theory. E.g.

R.C. § 109.09, 109.10. The Attorney General's asserted authority requires the leap of faith that

the legislature has enacted each of these provisions unnecessarily, and they should be

disregarded. However, this Court long ago held in State ex rel. Doerfler v. Price, 101 Ohio St.

50 (1920):

"The Constitution of Ohio, especially Section 1 of the Article III, makes the attorney
general one of the executive officers of the state of Ohio. In the exercise of the police
power of the state, the general assembly of Ohio may delegate to him any such legal,
administrative or executive duties as it deems best and which are not otheitivise delegated
by the constitution." Id at Syllabus 3 (emphasis supplied).

If the General Assembly has the right to regulate the Attorney General's authority, the

Attorney General's assertion requires that this Court indulge the presumption that the General

Assembly in enacting R.C. § 109.02 did not intend its explicit words distinguishing authority to

appear before this Court on behalf of the State of right, but before the lower courts only upon

request or authorization of the Governor or the General Assembly. However, this Court has

always held that words in a statute may neither be added or deleted in interpretation, e.g., State v.

Lowe 2007-Ohio-606; Erb v Erb (2001) 91 Ohio St. 3d 503; Cleveland Elec. Illuminating Co. v

Cleveland (1988) 37 Ohio St. 3d 50, syllabus 3, and that the legislature is presumed if it chooses

differing words or distinctions within a statute to have intended those distinctions. E.g., Stansell

v. Roberts (1844), 13 Ohio 148; Hollingsworth v. State (1876), 29 Ohio St. 552.

The Attorney General relies exclusively on decisions relating to his standing to initiate

litigation in the name of the State, not standing to appeal or authority to act as legal counsel for

the State without authority of either the executive or legislative branch. The Attorney General

cites no case dealing with standing to appeal contrary to the instructions of either the Governor
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or the General Assembly. Two primary decisions of this Court relied upon by the Attorney

General below invoked original jurisdiction of this Court for special relief authorized by the

Ohio Constitution and R.C. §109.02 authorizing the Attorney General to appear in all cases

involving the State of Ohio before the Supreme Court. State ex rel. Crabbe v Attorney General

v. Sandusky, Mansfield & Newark R. R. Co. (1924), 111 Ohio St. 512, does not explicitly discuss

the Attorney General's authority to initiate original quo warranto actions in this Court, but State

ex rel. Duffp v. Lakeshore East Fifty-Fifth Corporation; (1940), 137 Ohio St. 8, reviews cases

and constitutional jurisdiction for original actions in quo warranto before this Court. In State of

Ohio v. Cleveland & Pittsburgh Rd. Co., (1916), 94 Ohio St. 62, the State initiated action in the

court below, but there is no discussion nor issue of the Attotney General's authorization by

others to bring the action, which allows no implication that none was necessary or granted,

especially where there is statutory authority for quo warranto actions in other courts. Cf. R.C.

§109.10.

To the contrary, a recent Court of Appeals decision held that the Attorney General's

standing to sue is limited even under claim of authority from a statute regulating charitable trusts

where the legislature also textually assigned a regulatory matter to an agency. In State ex rel.

Rogers v. New Choices Community School (2°a Dist. 2009), 2009-Ohio-4608, the court held the

Attorney General was without authority to initiate the suit, looking at the General Assembly's

authorizing language both as to the Attorney General's powers over charitable trusts and statutes

regulating educational institutions and placing their supervision elsewhere. More apposite to

standing to appeal on behalf of the "State" is this Court's decision in DeRolph v. State , 2001-

Ohio-5092 , 94 Ohio St.3d 40. The Court examined the Attorney General's claimed right to

represent the "State" in mediation proceedings ordered by this Court. This Court recognized that



the Governor and representatives of the General Assembly were appropriately represented in

those proceedings by separate counsel and could retain their counsel. This Court would not

require the Attorney General to represent them unless they wished to change counsel and

expressed doubt that the Attorney General could represent the "State of Ohio" given the

disparate interests of the Governor and General Assembly involved. Id at 42-43.

The sole case Appellant cites before this Court is the just released decision of State ex rel.

Cordray v. Marshall 2009-Ohio-4986. However, the Court itself recognized the matter as one of

standing to sue, not substitute itself as the party and appeal, and limited its holding to a "unique,

limited" set of facts. Id at ¶ 23.

The Attorney General's assertion of unfettered authority to represent the State or

deteimine when the State shall appeal, in effect as the litigating party, strips executive and

administrative officers and departments of the authority to judge if matters are worth further

litigation or have been satisfactorily resolved or settled, including the authority of the Governor

in particular, in whom the Ohio Constitution exclusively vests the supreme executive authority of

the State of Ohio. To render judgment on this question in the absence of complete briefing and

thorough examination, preferably with the assistance of informed amicus curiae, by a summary

ruling as the Attorney General suggests would risk considerable harm to the Constitution and

laws of Ohio.

B. Defendant-Appellant State of Ohio's Proposition of Law 2:

No party before this Court, including Cross-Appellant, has challenged at any tiine the

State's "public trust" rights and responsibilities over the navigable "waters of Lake Erie", nor for

that matter of those permanently submerged or "subaqueous" lands "underlying the waters of

Lake Erie" beyond the "natural shoreline". However, 200 years of precedent in Ohio and land

12



records even predating Ohio's formation and tracing back to early history of the American

colonies unalterably establish that the furthest extent of the "public trust" of the State in the

"territory" does not and cannot extend to the "Ordinary High Water Mark", much less the

inappropriate and unnatural "high water" mark asserted by the State below. To so rule would

overturn private ownership land records and legal precedent extending back at least to 1792 and

improperly amend the lawful deeds of thousands of lakefront property owners. As the

"immensely scholarly" opinion of the Common Pleas Court and the Court of Appeals decision

unanimously found on this point3, no decided case in Ohio supports State ownership of the soil at

the "ordinary high water mark", and a consistent line of decisions of this Court conclusively

establish that Ohio has rejected "ordinary high water mark" as the boundary on Lake Erie.

Further, in falsely claiming that the State of Ohio is prohibited by the "public trust doctrine" or

United States Supreme Court decisions from allowing private ownership below that level on any

navigable waters, the Attorney General (and all Appellants) not only ignore several explicit

holdings contrary, but fail to explain how such a prohibition would not equally affect other

navigable waters such as rivers, streams, and other inland lakes in Ohio that are conceded not to

follow that rule. E.g., Massachusetts v. New York, (1926) 271 U.S. 65; Portage Cty. Bd. of

Commrs. v. Akron 2006-Ohio-954, at 117-118; Gavit's Admr. v. Chambers (1828), 3 Ohio 495.

Sloan v. Beimiller (1878), 34 Ohio St. 492, is the most definitive early decision of four

key unanimous decisions of this Court respecting ownership of Lake Erie's shore. The Court

held that the entire "shore" between high and low water was owned exclusively by the upland

owner, could be alienated (transferred) separately from the upland above the "shore", and that

3 while the Attorney General cites Judge Cannon's "dissent" on the issue of standing to appeal, the Attomey
General does not aclmowledge that Judge Cannon's opinion, "coneurring in part and dissenting in part" commences
with his observation that considering the Attorney General's appeal and briefs would not alter the residt, as he
concurs "with the majority opinion as to the overall disposition of the case ...... State ex rel. Merrill v. State of

Ohio, 2009-Ohio-xxxx at ¶ 134.
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the owner of the "shore" had the right of any private landowner to exclude all others from

walking across ("traversing") or "landing" upon the "shore", plainly referring to the area

between high and low water. Speaking authoritatively through its Syllabus, this Court held:

"4. Where no question arises in regard to the right of a riparian owner to build out beyond his
strict boundary line, for the purpose of affording such convenient wharves and landing places
in aid of commerce as do not obstruct navigation, the boundary of land, in a conveyance
calling for Lake Erie and Sandusky bay, extends to the line at which the water usually stands
when free from disturbing causes."

"5. ... Held, ... The right reserved to the grantor is the exclusive right of landing on either
shore ..." Sloan at 492

In so holding, the Court has also expressly and conclusively answered both the Attorney General

and Appellants NWF and OEC that the private owner has the right to exclude all others from

"the shore". As was fully demonstrated below, the accepted definition and legal use of "shore"

is for that area between ordinary high water and low water Sloan expressly discussed

approvingly cases involving "low water mark" in New York and expressly stated that lands

above water when the water was free from disturbing causes was all privately held, citing an

Illinois decision, Seaman v. Smith (1860) 24 111. 521, that stands for either low water mark or

"water's edge", but explicitly rejects a high water standard. Sloan at 512.-513. The line at

which the water "usually stands" must a fortiori lie where the water remains present most of the

time - logically, the low water mark.

This Court subsequently decided what is generally considered the seminal case of Ohio

law developing the interaction between public and private rights in and along Lake Erie.

Appellant State of Ohio characterizes State v. Cleveland & Pittsburgh Rd. Co. (1916), 94 Ohio

St. 61 ("C&P Rd"), as an "ordinary high water" decision. This contradicts the syllabus holdings

provided by the Court as well as the text of the opinion. The Court speaks repeatedly and

exclusively of "subaqueous" soil, and "land under the waters of Lake Erie". Syllabus 2, 3, 6.
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The body of the opinion makes crystal clear that the Court means lands physically under water,

consistently using "subaqueous". The Court also cites with approval the language from Sloan v,

Beimiller, quoting New York's Canal Commissioners v. The People, 5 Wend. 423, that "... our

local law appears to have assigned the shores down to ordinary low-water mark to the riparian

owners, and the beds of the lakes, with the islands therein, to the public." Id., at 81.

Since the 1917 enactment of the Fleming Act, the Ohio Supreme Court has consistently

continued to rule that private owners' property rights extend to, but not into, the waters of Lake

Erie beyond the natural shoreline and that only submerged or "subaqueous" land may be within

the domain of the State's "public trust". First, this Court unanimously held that a private

landowner had the right to place fill on top of even an unnaturally accreted shore to prevent its

re-inundation or loss so long as no substantial fill was placed beyond the shore into the "waters"

of Lake Erie. State ex rel. Duffy v. Lakefront East Fifty-Fiftla Corp. (1940), 137 Ohio St. 8. The

Du^fy decision related to lands and fill at a time when water levels were at or near record lows.

State ex rel. Squire v. Cleveland (1948), 150 Ohio St. 303, also cited by all Appellants,

upholds provisions of the Fleming Act. The Syllabus of the Court stating its holdings rejects

Appellants' position:

"2. The state of Ohio holds the title to the subaqueous soil of Lake Eric ..."

"5. Where a littoral proprietor has filled in the shallow waters of Lake Erie in front of his
upland property, for the purpose of wharfing out to navigable waters..." Squire, at 303-

304.

In Justice Potter Stewart `s Opinion for a unanimous Court, many passages demonstrate that

"ordinary high water mark" is not the Court's holding:

"The owners of these properties have title which extends to the natural shore line of Lake
Erie, which is the 1914 shore line as determined by survey" Squire at 317

"... the other upland owners conceding that they did not fill in any of the lake beyond the
1914 natural shorehne..." Id., at 321
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"The claim was made by the state that the submerged territory in front of the lands of the
railroad companies was owned by the state of Ohio and that the companies were filling
up the waters of Lake Erie ..." Id., at 323

"to dump waste and fill material into the shallow waters in front of plaintiffs upland
property." Id., at 340

"that plaintiff and its predecessor in title had the waste material dumped into the shallow
waters in front of their uplands." Id., at 340

The Court further cites General Code Section 3699-1 , now R.C. § 721.04, which speaks of "over

and on any submerged or artificially filled land ... within the territory covered or formerly

covered by the waters of Lake Erie in front of littoral land." The section remains part of Ohio

law to this day. The Court applied the terms of the enactments in a consistent manner requiring

submergence.

When the Ohio General Assembly took up the suggestion of Justice Johnson in State v.

C&P Rd. Co. to enact law regarding the "public trust", the resulting Fleming

Act used words that are niost consistent with a "low water" standard of lands permanently

submerged, and by its plain and unatnbiguous words exclude any possibility of OHWM being

the demarcation. Section 1506.10, prior to amendment and recodification, was initially enacted

in 1917 as GC 3699-a as follows:

"It is hereby declared that the waters of Lake Erie within the boundaries of the state
together with the soil beneath and their contents do now and have always, since the
organization of the State of Ohio, belonged to the state of Ohio as proprietor in trust for
the people of the state of Ohio, subject to the powers of the United States government, the
public rights of navigation and rislrery and further subject only to the right of littoral
owners while said waters remain in their natural state to make reasonable use of the
waters in front of or flowing past their lands, and the rights and liabilities of littoral
owners while said waters remain in their natural state of accretion, erosion and avulsion.
Any artificial encroachments by public or private littoral owners, whether in the form of
wharves, piers, fills or otherwise beyond the natural shore line of said waters not
expressly authorized by the general assembly ... shall not be considered as having
prejudiced the rights of the public in such domain. ..." 107 V 587 (1917)
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The section remained undisturbed until an enactment in 1955, when the section was restated as

Sec. 123.03 of the Revised Code, in pertinent part as follows:

"It is hereby declared that the waters of Lake Frie consisting of the territory within the
boundaries of the state, extending from the southerly shore of Lake Erie to the
international boundary between the United States and Canada, together witli the soil
beneath and their contents, do now and have always, since the organization of the state of
Ohio, belonged to the state as proprietor in trust for the people of the state, for the public
uses to which it may be adapted, subject to the powers of the United States govemment,
to the public rights of navigation, water commerce, and fishery, and further subject erAy
to the property rights i=ight of4he-littoral owners, including the right while

to make reasonable use of the waters in front of or flowing
past their lands., and the ^^w'^ and ':aa'i:t:°^ of ^ ^"^*:..,,, er-esieti and ° ..,'°:,.. Any

artificial encroachments by public or private littoral owners, which interfere with the free
flow of commerce in navigable channels, ..." (amended language italicized and stricken
language with strike-through)

Section 1506.11 was first enacted by this same 1955 Act as Sec. 123.031 of the Revised Code.

Subsection (A) provided:

"(A) "Territory", as used in this section, means the waters and the lands presently
underlying the waters of Lake Erie and lands formerly underlying the waters of Lake Erie
and now artificially filled, between the natural shore line and the harbor line or the line of
commercial navigation where no harbor line has been established."

Were there any doubt of the General Assembly's meaning, it cannot be mistaken when reading

the above in conjunction with R.C. § 721.04 referred to above and retained and recodified in the

1917 and 1955 enactments. Section 721.04 refers to the territory as "within the territory covered

or formerly covered by the waters of Lake Erie in front of littoral land..." Read in pari materia

with the Fleming Act and subsequent enactments, the territory referred to is plainly only that

which is permanently submerged or "covered" by the waters of Lake Erie. Being part of the

same statutes as the enactinent in GC 3699-a, et seq., the words should be given the meaning as

defined in the latter and also giving full recognition to the General Assembly's definition of

"territory" which is or were under water beyond the shoreline. Appellants brush aside the
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complete and unambiguous words of the Act, including "underlying the waters of Lake Frie",

"covered by water", "beneath the waters", and "natural shore line" among others. The State

claims that the General Assembly instead meant "ordinary high water mark", a term well known

in 1917, but which the General Assembly chose not to use, selecting instead words at complete

variance with that term.

As deinonstrated in support of Cross-Appellant's Proposition of Law No. I below, the

boundary most consistent with "natural shoreline" and the land surveys and records would

prohibit extension of the State's interest landward of the "natural shoreline" defined as the "low

water mark" of Lake Erie, assuring that the private owner maintains actual contact with the

waters of Lake Erie that are a central property ownership aspect of such parcels under all water

level regimes.

C.. Appellants State of Ohio, Department of Natural Resources, et al. Notice of
Appeal

Appellants ODNR and Sean Logan, its Director, present no propositions of law to

support their appeal, but assert perceived "ambigirities" in the decision of the Court of Appeals

which they wish to discuss or have this Court more correctly determine. Cross-Appellant

believes close examination of the asserted ambiguities may prove less compelling than these

Appellants assert, as further discussed below on Appellants NWF's and OEC's first Proposition

of Law.

However, these Appellants filed no appeal in the Court of Appeals and did not appear in

that Court by brief or upon oral argument. Where the Court of Appeals in its order affirmed the

decision of the Common Pleas Court, excepting only a refonnation of deeds not sought by

Appellant ODNR or any party, these Appellants do not appear to present a proper grounds for

any appeal, nor have they preserved their right to assert error in this Court when not participating
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below. These parties, if not properly Appellants, remain parties before this Court as Appellees,

and as such are entitled to raise whatever arguments as Appellees as the Court may determine

proper if the Court accepts jurisdiction of this matter.

D. Appellants NWF and OEC Proposition of Law No. I

Appellants NWF and OEC engage in a creative rewrite of the opinions of this Court,

federal courts and the decisions and law of other states. The plain, unambiguous words of the

decisions discussed above under the Attoiney General's Proposition of Law No. 1 are avoided in

favor of contortionist explanations of those decisions. Perhaps most striking is their assertion

that Sloan v. Beimiller accepted a holding in Seaman v. Smith hold for "ordinary higb water",

when both Sloan and Seaman plainly do not adopt those words as their finding.

Appellants NWF and OEC continue in misapprehending the law by not accurately

relating the decision and misapplying the result in Illinois Central Rd. Co. v. Illinois (1892), 146

U.S. 387, where the Court explicitly held in part that the State could dedicate into private

ownership and use even such submerged lands as "... when parcels can be disposed of without

impairment of the public interest in what remains ..." Illinois Central Rd. at 453.

Appellants also fail to deal with the law not only of Ohio but many other states that use

low water mark, including along the lands of Lakes Ontario and Erie and even on ocean tidal

lands, approved by the Supreme Court of the United States.

In asserting that the Court of Appeals has changed the law of Ohio relative to lands

"filled in", distinguishable from artificial fill into the waters of the Lake, Appellants have edited

the discussion of the court below in a manner that does not fairly reflect the actual opinion of the

Court. Rather than speaking of artificially filling into the shallow waters of Lake Erie beyond

the natural shoreline into the waters of Lake Erie, the Court states:

19



"As we have identified, the shoreline is the line of contact with a body of water with the
land between the high and low water mark. Therefore, the shoreline, that is, the actual
water's edge, is the line of demarcation between the waters of Lake Erie and the land
when submerged thereunder held in trust by the state of Ohio and those natural or filled
in lands privately held by littoral owners." (emphasis in original) State ex rel. Merrill v.
State of Ohio, 2009-Ohio-4256 (11' Dist. 2009), at 1127.

Thus the Court of Appeals below correctly applied Ohio law such as is recognized by this Court

in State ex rel Duffy v. Lakeshore East Fifty-Fiflh Corp. (1940) 137 Ohio St. 8, where this Coutt

held that an upland owner may even fill in accreted lands to the water's edge even at low water

mark so long as the fill is not placed into the water, even if that fill then prevents the re-

inundation of the lands between high and low water. Justice Stewart made similar observations

of fill into the "shallow waters" of the lake beyond the upland owner's property as being what

may be proscribed. State ex rel. Squire v. Cleveland, ( 1948) 150 Ohio St. 303, discussed supra.

E. Appellants NWF and OEC Proposition of Law No. II:

The principal reason to decline consideration of Appellants NWF's and OEC's

Proposition of Law No. II is that this Court conclusively ruled to the contrary as a matter of

property rights over 130 years ago in Sloan v. Beimiller ( 1878) 34 Ohio St. 492. To alter the

explicit holding of the syllabus of that case at this late date would constitute an unconstitutional

taking of property without due process in contravention of both the Ohio and United States

constitutions. Cf. Norwood v. Horney 2006-Ohio-3799; Hzaghes v. Washington (1967) 389 U.S.

290. There is further indication in other cases decided by this Court that the Court intended

exactly what it said in Sloan, which is that the owner of the shore may exclude any and all

persons from landing upon or transiting the shore, from the margin of the water landward. E.g.

Hogg v. Beerman (1884) 41 Ohio St. 81;.
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V. ARGUMENT IN SUPPORT OF CROSS-APPELLANT'S PROPOSITIONS OF LAW

Cross-Appellant's Proposition of Law No. 1

The furthest landward boundary of the State of Ohio's public trust interest in the
waters of Lake Erie and the lands underlying those waters is the low water mark of
Lake Erie when those lands were conveyed into private ownership, subject to
natural long term changes which occur thereafter. Where those lands are
presently under water, the ownership of the soil beneath the waters is only affected
where long terni, imperceptible erosion is shown to reduce that grant by natural
occurrence. The best evidence locating that boundary is usually contained in the
conveyance documents to owners and the surveys and descriptions of conveyance in
the chain of title of a particular property.

Ohio decisions and statutory law establish beyond reasonable argument that the furthest

boundary of the State's interest in the lands underlying cannot be the "Ordinary 1-ligh Water

Mark". Had the lower courts in this cause made such a determination, it would have constituted

a clear derogation of the law as declared by this Court and the legislature consistently over the

entire existence of the State of Ohio, as well as in derogation of the grant into private ownership

of most of those lands in the Western Reserve prior to the fonnation of Ohio.

There are two interpretations of the fiuthest landward extent of the State's interest in the

"lands underlying" or the "soil beneath" the waters of Lake Erie with some degree of consistency

to historical grants and surveys and Ohio decisional law and statutes -- the moving "water's

edge" adopted by the trial court and Court of Appeals below and the "low water" boundary.

Cross-Appellant submits that the "low water" mark (as distinguished from "ordinary low water",

computed as an average equivalent to "ordinary high water" in tideless inland waters) is legally

the correct boundary completely consistent with prior Ohio precedent and history.

The actual low water mark is a significant measure of the ultimate extent of private

property on the Great Lakes in every state and province, and the explicit point of demarcation of

private lands in at least New York, Pennsylvania, and Minnesota, See, e.g., Stewart v.
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Turney(1923) 237 N.Y. 117,; Erie v. R.D. McCallister & Son (1964), 416 Pa. 54; Lamprey v.

Metcalf'(1893) 52 Minn. 181; Mitchell v. St. Paul, (1948) 225 Minn. 390. "Low water mark" was

the accepted water boundary between private and public lands under 18`t` Century common law

standards applicable to inland waters such as the Great Lakes, and maintains consistency to the

historical record of survey and sale of lands along the Lake, almost entirely before Ohio existed.

See Lockwood v. Wildman (1844) 13 Ohio 430.

In approving New York's rule of low water mark on Lakes Ontario and Erie in

Massachusetts v. New York (1926) 271 U.S. 65, the Supreme Court observed that it was the only

logical place for the boundary of private lands on our Great Lakes. Id at 92-93. The only Great

Lakes State to actually refer to "ordinary high water mark" respecting ownership is Wisconsin

However, Wisconsin modifies the rule to reserve all dry land or accretions below OHWM to the

water's edge at any level (to low water) for the exclusive occupancy of the upland owner, who

may exclude others from those lands above water. Doemel v. Jantz (1923) 180 Wis. 225; Jansky

v. Two Rivers (1938) 278 N.W. 527. Thus, Wisconsin is effectively a "water's edge"

jurisdiction. Michigan was generally accepted as using low water mark for ownership, Hilt v.

Weber (1930), 252 Mich. 198, and still uses at least a water's edge boundary for private

ownership of lands even under the peculiar detour from its long standing law in Glass v. Goeckel

(2005) 473 Mich. 667. Illinois provides that accretions to at least the actual water's edge are

privately controlled. Brundage v. Knox (1917) 279 Ill. 450. The province of Ontario, Canada, in

applying English common law, has uniformly held that the water's edge to low water is the

boundary on Great Lakes lands in Canada, as well as holding that the upland owner may exclude

others from access to or on their lands. Ontario Attorney General v. Wallcer (197 Suprenie Court

22



of Canada) (1975) 2 S.C.R. 78; Gibbs v, Grand Bend Village (1995 Ontario Court of Appeals),

26 O.R. (3d) [Ontario Reports] 644

The common law of all these jurisdictions, contrary to Appellants' arguments,

distinguished between the seasonal or annual changes of level experienced on inland fresh waters

and the daily tides on oceans. E.g., Stewart v. Turney, supra. The importance of the water as the

primary means of transportation and access in the 18th and early 190' Century transfer of these

lands, when there were no roads and land transit was often difficult, resulted in the law assuring

that the private owner would have complete access to water transport and the use of all

economically productive land under all water regimes.

Ohio settled upon "natLVal shoreline" to define the landward boLmdary of the "territory"

in which the State has a public trust interest. The commonly accepted definition of "shoreline",

with the "shore" being that area lying between ordinary high water and the low water mark, is

the termination of the shore at low water mark. Ohio has also consistently in every precedent

placed great emphasis on the "public trust" lands being actually covered by water or

"subaqueous". This is also fully consistent with the limited scope of the "public trust" interest,

which is exclusively for fishery, navigation and water commerce, all of which require the

presence of water. State ex rel. Squire at Syllabus 2 and p. 326.

Ohio law may most logically be viewed as adopting the views of its neighboring and

sister states of New York and Pennsylvania of low water mark along the Great Lakes upon its

adinission, especially with the historical background that most lands along Lake Erie already

were in private ownership, having been sold by Connecticut out of its Western Reserve lands to

the Connecticut Land Company and the Firelands or "Sufferors" conlpany in the late 1700s, with

all of those lands further surveyed, subdivided and transferred to private owners east of the
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Cuyahoga River prior to Ohio's formation. Indeed, the earliest acts of the Ohio General

Assembly recognized such land records and adopted them as Ohio records. 1 Ohio Laws, Chap.

XXIX (1803); Loclnvood v. Wildman, supra; Portage Cty. Bd. Of Commrs.. v. Alzron, supra.

There is also a time consideration to detennining the furthest landward boundary of

"public tiust" submerged lands. The vast majority of parcels along Lake Erie have been

conveyed to points that are frequently now under water, but were not submerged when the

surveyed and described lands were conveyed into private hands. To adopt today's "water's

edge" as the intersection of "public trust" territory with such lands witliout any evidence of the

natural, long term loss of those lands violates the fundainental property rights of those owners.

Once lawfully granted, lands along Lake Erie can only be diminished by natural, imperceptible

long term erosion or natural permanent submergence. Yet the uncontroverted evidence in the

trial court below was that most loss of lands has been from avulsive events. Under those

circumstances, the littoral owner would have the right to restore their lands even long after the

loss. United States v. 461.42 Acres of Land (N.D. Ohio 1963) 222 F.Supp.2d 55. The burden

should not fall upon the littoral owner, but upon the State of Ohio, on a case by case basis, to

establish a change in the boundary from its point at the time of original conveyance in the chain

of title and the earliest subdivision to the existing parcel. The historic evidence provided by the

chain of title as to survey and conveyance underlying the littoral owner's deeded lands is entitled

to a presurnption of accuracy absent evidence to the contrary. The decision of the Governor and

ODNR to "honor the deeds" is well grounded.

Cross-Appellant respectfully submits that the surveyed boundaries to the low water mark

of Lake Erie should be considered as the proper upper limit of the State's "public trust" interest

if this Court exercises jurisdiction on this matter.
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Cross-Appellant's Proposition of Law No. 2

In an action of property owners against agencies of the State of Ohio respecting the
boundary of submerged lands of Lake Erie with their littoral lands, membership
organizations whose members claim a recreational right in public lands may not
properly intervene as defendants under Civ. R. 24, especially as a matter of right
where they neither claim nor demonstrate any property interest of such
organization or even a property right generally and collectively of its members, in
the boundary issue which is the subject of the main action.

Appellants NWF and OEC sought to intervene under Rule 24 claiming an interest in the

subject matter of the litigation. Their proposed counterclaims essentially mimicked the claims

and relief sought by the State of Ohio and ODNR at the time and sought no relief for themselves.

They initially made no claims to a separate right to land upon, use and recreate upon the lands

not part of the State's public trust in submerged lands. Cross-Appellant objected to the

intervention of these parties in every proceeding, and particularly their injection of issues that do

not allege "an interest relating to the property or transaction that is the subject of the action"

under Civ. R. 24(A) and are not relevant to the "main action" of the Plaintiffs and Intervening

Plaintiffs as required by Civ.R. 24(B). Appellants NWF and OEC extended their ultimate

motions beyond the relief sought even by Defendants, and not sought by Intervening Defendants

in their pleading or until the last stages of the proceedings below after being granted intervention

VI. CONCLUSION

For the reasons stated above, Cross-Appellant prays this Court to affirm the decision of

the Court of Appeals respecting the lack of standing of the Attorney General, reverse the Court

of Appeals as to the right to intervene of Appellants National Wildlife Federation and Ohio

Environmental Council, and modify and affirm the Court of Appeals decision on the limit of the
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public trust boundary in the soil underlying the waters of Lake Erie in accordance with Cross-

Appellant's Proposition of Law No. 1.

Respectfully submitted,
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P.O. Box 16216
Rocky River, OH 44116-0216
440-333-1333
440-409-0286 (fax)
hstaft@yahoo.com

Homer S. Taft (0025112)

VI. CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Memorandum of Cross-Appellant Homer S. Taft

were served by first class U.S. Mail on this J`lr day of Noveinber, 2009, upon all parties by

serving their respective counsel of record addressed as follows:

Benjamin C. Mizer, Solicitor General
Stephen P. Carney, Deputy Solicitor
Cynthia K. Frazzini
John P. Bartley

Assistant Attorneys General
c/o Richard Cordray, Ohio Attorney General
30 East Broad Street, 17th Floor
Columbus, OH 43215

Kathleen M. Trafford
Porter, Wright, Mon-is & Arthur, LLP
41 South High Street,
Columbus, OH 43215

Neil S. Kagan
National Wildlife Federation
Great Lakes Regional Center
213 West Liberty Street, Suite 200
Ann Arbor, Michigan 48104

Peter A. Precario
326 South High Street
Annex, Suite loo
Columbus, OH 43215

26



Jaines F. Lang
Fritz E. Berckinueller
Calfee, Halter & Griswold
1400 McDonald Investment Center
800 Superior Avenue E.
Cleveland, OH 44114-2688

L. Scot Duncan
1530 Willow Drive
Sandusky, OH 44870

Homer S. Taft, (0025112)
Appellee and Cross-Appellant, Pro Se

27


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31

