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INTRODUCTION

"I'hese consolidated cases present a crucial question that has not been previously

addressed by this Court, naniely whether an asbestos claim subject to Am. Sub. H.B. No. 292

(referenced as "I-I.B. 292") can be severed from a non-asbestos/"mixed" exposure claim when

the elaimant is alleging that both the asbestos and non-asbestos/"mixed" exposure caused the

same pulmonary inj ury. i In this case, there is no dispute that the Appellees do not ineet the H.B.

292 criteria for asbestos exposure, a point they conceded to the trial court. In addition, it does

not appear that there is any dispute that the injuries alleged in this case fall within the coverage

of FI.B. 292 (covering asbestos claimants who bring a clann for non-malignant condition,

wrongful-death action, and for clainiants who are smokers suffering from lung cancer). See R.C.

2307.92(B), (C) and (D).

Nevertheless, the trial court and the court of appeals in effect permitted Appellees to end-

run the statute tlirough the inclusion of dubious and rote claims of other, non-asbestos exposures.

Although this Court, in recent decisions, has endorsed the goals of H.B. 292 in upholding its

constitutionatity against supremacy clause and retroactivity challenges, see, e.g., Norfolk

Southern Railway Co. v. I3ogle, 115 Ohio St.3d 455, 2007-Ohio-5248, 875 N.E.2d 919 (H.B. 292

applicable to FELA actions); Akison v. Anchor Packing Co., 120 Ohio St.3d 228, 2008-Ohio-

5243, 897 N.E.2d 1118 (upholding retroactive application of ILB. 292), the Court of Appeals has

now craiied an exception where "mixed" exposure claims are involved. It creates a wholly

unworkable scheme where an asbestos plaintiff, who has suffered otic distinct injury (Le.

' For purposes of this Brief, a "mixed" exposure means that the plaintiff is claiming a single
injury due to exposure to asbestos and other substances, such as diesel locomotive exhaust, sand,

silica and solvents.
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pulmonary injury) can avoid having to go through the prirna facie requirements by taeking on

vague and unsubstantiated allegations of non-asbestos exposures.

The Court of Appeals' decision, if permitted to stand, endorses a result that is not

conteniplatcd by the statutory scheme of H.B. 292, which is meant to streamline Ohio's ever-

burgeoning asbestos docket by administratively "parking" those claims where a plaintiff cannot

satisfy the prima facie elements. '1'he statutory language of H.B. 292 is clear on its face and

requires that Appellees demonstrate that the asbestos claims asserted in their tort action satis6es

the criteria set forth tlierein. Specifically, R.C. 2307.92(B) provides:

No person shall bring or maintain a tort action alleging an asbestos claim
based on a nonmalignant condition in the absence of' a prima-faeie
showing ... that the exposed person has a physical irnpaiinient, that the
physical impaument is a result of a medical condition, and that the
person's exposure to asbestos is a substantial contributing factor to the
rnedical condition.

R.C. 2307.92(B)

The term "tort action" is clearly defined in the Ohio Revised Code as "a civil action for

damages for injury, death, or loss to person." R.C. 2307.91(11). Furthermore, it expressly

defined the meaning of "a civil action," as used in the defiiiition of a tort action, as "all suits or

claims of a civil nature in a state or federal court. R.C. 2307.91(M) (emphasis added). Clearly,

the statutory language applies to any and all claims of a civil nature that nlake up Appellees' tort

action.

If the Court of Appeals' decision is permitted to stand, it would create a situation where

Appellees would have an initial trial on the other causative factors (wliich wot.ild necessarily

require a discussion of the involvement of asbestos since it also may have contributed to

Appellees' iujuries) and then down the road, if Appellees can show that they now meet the prima
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facie requirements, there would be a second trial on the same injuries with the same evidence

again i-egarding asbestos. This would mean that H.B. 292, a statute acknowledged to be one that

streamlines the asbestos litigation process by reducing the number of cases that move forward,

would now in fact double the amount of cases that would require adjudication in the courts.

Unfortunately, the trial court and the Court of Appeals, probably utiwittingly, sent a

message to plaintiff's lawyers that they will be allowed to employ gimmicks such as "severance"

to manipulate the system to avoid the prima facie requirements of ILB. 292. In this appeal, the

Com-t should send an equally strong message that such manipulations violate both the letter and

spirit of H.B. 292 and will not be permitted.

STA'TEMENT OF>i"ACTS

'These three lawsuits were Gled on the Cuyahoga County Asbestos Docket pursuant to the

Federal Fmployers' Liability Act ("FELA"), 45 U.S.C. § 51, et seq. Appellees' tort actions

allege various indivisible pulmonary injuries allegedly caused by exposuros to asbestos and other

toxic substances, including diesel locomotive exhaust, sand atid silica, as well as solvents.

(Weldy, Riedel and Six Complaints; Sup. pp. 1-83) Appellants Defendants Consolidated Rail

Corporation, American Premier Underwriters, Ino. and Norfolk Soutbern Railway Company

(collectively, "the Railroads") took the position that Appellees were required to comply with the

reporting requirements for asbestos-related claims pursuant to H.B. 292 (later codified as R.C.

2307.91-2307.97), specifically, R.C. 2307.91 and R.C. 2307.92. (Correspondence from

Plaintiff's Counsel, December 12, 2007; Sup. pp. 84-85).

On December 6, 2007, the trial court ordered Appellees' counsel to come forward with

the names of cases that counsel believed to be exempt from R.C. 2307.92. The above captioned

cases were listed by counsel as possibly being exempt. On December 14, 2007 each Appellee
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was required to file a written report and supporting test results which Appellees alleged fulfilled

the prima-facie evidence of their physical impan-ments and further alleged that Appellees met the

minimutn requirements specified R.C. 2307.92. The Railroads moved to dismiss Appellees'

written reports and supporting test results pursuant to R.C 2307.93(A)(1) because they did not

satisfp the necessary ci-iteria set forlli in R.C. 2307.92(B). (Motions to Administratively Dismiss

'I'ort Actions; Sup. pp. 94-101; 108-112.)

In their Responses to the Railroads' n2otions to administratively dismiss the Complaints,

Appellees argucd that the administrative dismissal provisions of R.C. 2307 did not apply to

"mixed" asbestos/non-asbestos based claims, arguing that the statute "cannot be extended to

affect a plaintiff's non-asbestos claim, simply because such claims have been properly pleaded

with a plaintiff s asbestos claims in one tort action." (Plaintiffs' Letter Briefs, December 12,

2007; Sup. pp. 84-93.) Appellees, in effect, requested that the trial com-t sever the asbestos

claims from the non-asbestos claims, and that the non-asbestos claims proceed to trial before the

Asbestos Trial Judge.

On February 7, 2008, Appellees formally requested that the trial court enter an order

severing the asbestos claims from the non-asbestos clainis, and that the non-asbestos claims be

scheduled for trial. (Plaintilf's correspondence, February 7, 2008; Sup. pp. 114-117.) On

February 22, 2008, the trial court, in a letter to counsel, ostensibly granted Appellees' request in

a vaguely worded order. (lA.) In doing so, it effectively ruled that mixed claims involving

allegations of asbestos and non-asbestos exposures were not subject to the administrative

dismissal requirements of R.C. 2307.92. Pursuant to the Railroads' request, the trial court

subsequently clarified this order to inchide the specific "severance" language originally

requested by Appellees, and on March 21, the February 22 Order was journalized pursuant to

4



Civ. R. 58(A). (2A-4A.) T'he Railroads then timely appealed to the Eighth Appellate District

Court of Appeals. 2

Following briefing and oral argutnent, on March 19, 2009 the Court of Appeals issued an

opiniotr and order affinning the judgment of the trial court. Riedel v. Consolidated Rail Corp.,

2009-Ohio-1242, 2009 WL 712495. (5A-13A.) In its opinion, the Court took the position that

"the adnlinistrative dismissal provision is litnited to the asbestos-related claims that are specified

in R.C. 2307.92." 1'he Court added that "[t]he legislature could have allowed the court to

adrninistratively dismiss the entire tort action, but cltose to limit R.C. 2307.93(C) to asbestos-

related non-malignaney claims, lung cancer claims in a smoker, and wrongful death claims."

The railroads then filed a Motion for Reconsideration, which the CoutC of Appeals denied

witlrout comment on Apri128, 2009. (14A.)

In reaching its decision, the Court of Appeals did not address or discuss the Railroads'

main argument, namely, that R.C. 2307.92(C) provides that "[t]he court shall maintain its

jurisdiction over any case that is administratively dismissed under this division." R.C.

2307.92(C). As pointed out by the Railroad, this language conteniplates the entire tort action

being administratively dismissed, including any non-asbestos related claims, with the entire

action remaining on the adntinistrative dismissal docket. Only upon satisfaetion of the pritna

facie requiremerits by Appellees can the cases be reinstated on the active docket.

Believing that the Court of Appeals erred in ruling that the provisions of H.B. 292 petYnit

the severance of claims allegedly resulting from non-asbestos exposures, the Railroads timely

sought review of the court of appeals decision puisuant to the Ohio Constitution,

I These cases were cnnsolidated for purposes of appeal.
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Section 4.02(B)(2)(d) (cases of public or great general interest) on June 12, 2009. (15A-19A.)

"This Couit accepted jurisdiction in this case on September 16, 2009. (20A.)

ARGUMENT

Proposition of Law. An asbestos claim subject to II.B. 292 may not be
severed from non-asbestos claims arising from the same lawsuit and
involving the same indivisible injury.

1. Introduction - The asbestos litiaation crisis and the enactment of H.B. 292.

These consolidated appeals chatlenge the trial court's ruling that asbestos-related claims

subject to the prima facie reporting requireinents of 2004 Am. Sub. H.B. No. 292, R.C. 2307.91

through 2307.98. (collectively referenced as "H.I3. 292") may be severed fi•om non-asbestos

based claims arising in the same lawsuit. This statute, which was signed into law on June 3,

2004, with an effective date of September 2, 2004, was designed to resolve Ohio's asbestos

litigation crisis. There is certainly no disagreement regarding the concLusion that Ohio's asbestos

litigation system is truly in a state of crisis. As this Court observed:

Based on its belief that "[t]he current asbestos personal injury
litigation systenl is unfair and inefticient, imposing a severe
burden on litigants and taxpayers alike," the General Assembly
enacted H.B. 292. H.B. 292, Section 3(A)(2), 150 Ohio Laws,
Part 111, 3970, 3988. By the end of 2000, "over six hundred
thousand people [had] filed asbestos claims" nationwide, and
Ohio had "become a haven for asbestos clainls and, as a result, is
one of the top five state court venues for asbestos filings" Id. at
Section 3(A)(3)(a) and (b), 150 Ohio Laws, Pa.rt III, 3989. The
General Assembly further noted that in Cuyahoga County alone,
the asbestos docket increased ftom approximately 12,800 cases
in 1999 to over 39,000 cases by October 2003. Id. at Section
3(A)(3)(e), 150 Ohio Laws, Part Ili, 3989. Eighty-nine percent of
claimants do not allege that they suffer frorn cancer, and "[s]ixty-
six to ninety per cent of these non-cancer ciainiants are not sick."
Id. at Section 3(A)(5), 150 Ohio Laws, Part III, 3990.

Norfolk Southern Railway Co. v. Bogle, 115 Ohio St.3d 455, 2007-Ohio-5248, 875 N.E.2d 919,

¶ 2; see also In re Special Docket, 115 Ohio St.3d 425, 2007-Ohio-5268, 875 N.B.2d 596, ¶ 3



(sumtnarizing General Assembly's legislative fmdings regarding the burgeoning asbestos

docket). In addition, as one court has observed:

'1'ragically, plaintiffs with asbestos claims are receiving less than
43 ccnts on every dollar awarded, and 65 per cent of the
compensation paid, thus far, has gone to claimants wlio are not
sick. -

âhilson v. AC&S, 7nc.,169 Ohio App.3d 720, 2006-Ohio-6704, 864 N.S.2d 682, at ¶¶ 22-27

(internal eitations omitted).

't'he General Assembly's response to this crisis, II.B. 292, draws on the couils' inherent

auttiority to control their own dockets. 'I'he statute directs courts to focus judieial attention on

the most serious injuries and where the plaintiff has made a prima facie showing that his injur-y is

related to asbestos. II.B. 292 instructs courts to adininistratively dismiss cases where there is no

present injury or no present evidence that the injury is liuiked to asbestos. This administrative

disrnissal does not constitute a final dismissal on the merits of the claim; it merely sets the case

aside - tolling the statute of limitations and preserving the court's jurisdiction over the matter -

until the plaintiff demonstrates that his injury is manifest and offers evidence showing tlzat the

injury was caused by asbestos.

Recognizing that H.B. 292 is a careful and measured response to the asbestos litigation

crisis, this Court has upheld the statute against constitutional challenges based on the Supremacy

Clause of the United States Constitution, in the context of an action brought tmder the Federal

Employers' Liability Act ("FELA"), 45 U.S.C. § 51, et seq. Norfolk Southern Railway Co. v.

Bogle, 115 Ohio St. 3d 455, 2007-Ohio-5248, 875 N.E.2d 919. In Bogle, this Court held that

sincc no new substantive burdens are placed on FELA asbestos claimants, the prima facie
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requirements contained in R.C. 2307.92 and the adrninistrative dismissal mechanism contained

in R.C. 2307.93 are procedural and thus, not preempted by federal law. Bogle at ¶16-29.

Although H.B. 292 has been upheld as a constitutionally sound niethod of dealing with

the growing 17ood of asbestos cases, nuinerous plaintiffs have contrived various niethods to end-

run the statute, inany of which have been rejected by this and other Ohio courts. For example,

this Court has rejected the argument that retroactive application of H.B. 292 violates the Ohio

Constitution. Ackison v. Anchor Packing Co., 120 Ohio St. 3d 228, 2008-Ohio-5243, 897 N.E.

2d 1118. More recently, the Eighth Appellate District rejected an argument tllat the asbestos

claimant does not have the ultimate burden to demonstrate that he or she is not a. "smoker"

pursuant to R.C. 230791(DD). P'arnsworth v. Allied Glove Corporation, 2009-Ohio 3890, 2007

WL 2400867 (Ohio App. 8 Dist). This appeal involves yet another tactic desigued to avoid the

prima facie requirements of the statute by claiming that cases involving "mixed" asbestos/non-

asbestos based clainls are not subject to the administrative dismissal provisions of R.C. 2307.92.

By tacking on rote claims of exposures that are not expressly covered by H.B. 292, such as

exposures to silica or diesel fumes, Appellees here propose to "park" the asbestos claims (for

which they readily concede they camiot establish a prima facic case) but let the non asbestos

claims go forward through discovery and, presumably trial and judgment. Not only does such a

scheme violate the letter of the prima facie requirements in H.B. 292, hut it would to absurd and,

ultimately, unfair and unworkable results.

H. The language of H.B. 292 clearly requires administrative disinissal
of an entire action where the action contains an asbestos clairrY.

It is well-settled that whe-e the language of a statute is plain and unambiguous and

conveys a clear and definite meaning there is no occasion for resorting to rules of statutory

construction. Ohio Dental Hygienists Assn. v, Ohio State Dental Board (1986), 21 Ohio St. 3d

8



21, 23. An unambiguous statute is to be applied, not inteipreted. Id. However, it is a cardinal

rule of statatoiy construction that a statute should not be interpreted to yield an absurd result.

Mishr v. 13oard of'ZoningAppeals of Village ofPoland, 76 Ohio St. 3d 238, 240, 1996-Ohio-400,

667 N.E.2d 365. "'[W]here the literal eonstrtiction of a statute would lead to gross absurdity, or

where, out of several acts touching the same subject matter, there arise collaterally any absurd

consequences, manifestly contradictory to common reason, * * * provisions leading to collateral

consequences of great absurdity or injustice, may be rejected ***."') Id. (quoting Slater v.

Cave (1853), 3 Ohio St. 80, 83-84. See also R.C. 1.47(C) ("In enacting a statute, it is presumed

that * [a] just and reasonable result is intended.°').

The Eighth Appellate District's holding rested solely on its interpretation of R.C.

2307.93(C), which provides that "[t]he court shall administratively dismiss the plaintifYs claim

without prejudice upon a finding of failure to make the prima-facie showing required by division

(B), (C), or (D) of section 230792 of the Revised Code." Riedel, ¶ 6 (quoting RC 2307.93(C)).

(Emphasis added). Iiowever, the Court's analysis completely ignored other portions of H.B. 292

that give context to how the temr "claim" is to be interpreted. The Cour-t of Appeals apparently

focused on the fact that the prima facie requirements of II.B. 292 requires a showing that

asbcstos exposure was a "substantial contributing factor" to the claimant's medical condition.

Riedel, ¶ 6. The Court, though, erred by loeusing on the plaintifl's burden of proof rather than

focusing on the statutory language discussing what liappens wlien the asbestos claimant fails to

establish a prima facie case, narrowly interpreting the word "claim" eontained in R.C..

2307.93(C) as meaning that only the "asbestos claim" may be dismissed.

9



In fact, the question of how the term "asbestos claim" is to be interpreted when

discussing the administrative dismissal remedy is easily resolved by refei-ence to other portions

of H.B. 292. Thus, R.C. 2307.92(B), provides that:

No person shall bring or maintain a tort action alleging an asbestos claim
based on a nonmalignant condition in the absence of a piima-facie
showing ... that the exposed person has a physical inlpairment, that the
physical impairment is a result of a medical condition, and that the
person's exposure to asbestos is a substantial conta-ibuting factor to the
medical condition.

R.C. 2307.92(B).

The Eighth Appellate District's analysis completely ignores this provision, which clearly

views the tenn "asbestos claim" in the Iai-ger context of a"tort actiou." It is important to note the

key passage here is contained in the very first sentence: "No person shall bring a tort action

alleging an asbestos claim. ..." (Emphasis added). The wording of this sentence is revealing,

for it contemplates that no "tort action" (meaning the entire lawsuit) "alleain" an asbestos claitn

may be pemiitled to move forward without a showing that asbestos exposure was a substantial

contiibuting factor to the claimant's medical conditiou. 'I'he only reasonable interpretation of the

use of the word "alleging" in this context is that no tort action that contains an asbestos claim

may go forward without the requisite prima facie showing.

This interpretation is supported by H.B. 292's definition of the broader terms "tort

action" and "civil action." '1'he term "tort action" contained in R.C. 2307.92(B) is defined as "a

civil action for damages for injury, death, or loss to person." R.C. 2307.91(11). Fui-tlierniore, the

statute expressly defines the meaning of "a civil action," as used in tlle definition of a tort action,

as "all suits or claims of a civil nature in a state or federal court. R.C. 2307.91(M). (Emphasis

added). Clearly, the statutory language applies to any and all claims of a civil nature that make

up Appellees' tort action.

10



By ignoring other portions of 1-I.B. 292 that provide greater context to tenns such as

"asbestos claim", "tort action," and "civil action," the Eighth Appellate District's analysis

violates a basic principle of statutory construction requiring the courts to "ascertain and give

effect to the legislative intent" of a statute by insuring that "'none of the language employed

therein should be disregarded, and that all of the tei-ms used should he given their usual and

ordinary meaning and signification except where the lawmaking body has indicated that the

language shall not so used."' Sarrniento v. Grange Casualty Co., 106 Ohio St. 3d 403, 2005-

Ohio-5410, 835 N.E.2d 692, ¶ 25. (Citations omitted). As a result, a statute "may not be

restrici:ed, constricted, qualified, narrowed, enlarged or abridged; significanee and effect sliould,

if possible, be accorded to every word, phrase, sentence and part of ali act." Id. (Citations

omitted). Applying these principles, the term "asbestos claim" cannot be viewed in a vacuum

when discussing how such a claim is to be treated as a component of a "tort action" which

alleges a myriad of different exposures.

I-Iere, counsel for Appellees' conceded to the trial court aaid the Court of Appeals that

they do not meet the Id.B. 292 criteria for asbestos exposure. Based on the plain meaning of the

statute, because Appellees' have wholly failed to satisfy any of the necessary criteria set forth in

R.C. 2307.93(A)(1), their entire tort action, including the asbestos claim and the other claims that

make up the "alleged various pulmonarry injurie.s occurring as a resalt of their occupational

exposures to various substances," should have been administratively dismissed by the trial court.

In arguing before the trial court and the court of appeals, Appellees erroneously relied on

R.C. 2307.93(A)(3)(c) in support of their position administrative dismissal is not proper for the

other causes of action asserted in their tort action states:

If the court that has jurisdiction of the case finds that the plaintiff
has failed to provide sufficient evidence to support the plaintiffs

11



cause of action or right to relief under division (A)(3)(b) of this
section, the court shall administratively dismiss the plaintiffs claim
without prejudice.

However, Appellees' reliance on this section neglected to address the entirety of the

provision. The remainder of R.C. 2307.93(A)(3)(c) states "[t]he court sball maintain its

jurisdiction over any case that is administratively dismissed under this division."

R.C. 2307.93(A)(3)(c). Clearly such language contemplates the entire tort action being

administratively disniissed, including any non-asbestos related claims, with the entire action

remaining on the administrative dismissal docket. Only upon satisfaction of the prima facie

requirements by Appellees can the cases be reinstated on fl-ie active docket.

Rather than directly address these arguments, the I?ighth Appellate District relied on

other intermediate appellate court decisions in support of its holding that the statute's language

does not require the showing of a prima facie case in mixed exposure cases. See, e.g., tVagner v.

Anchor Packirzg Co., 4"' Dist. No. 05CA47, 2006 Ohio-7097 (prima facie requirements of R.C.

2307.92 do not apply to colon cancer claimants); Nichols v. A.W. Chesterson Co., 172 Ohio

App.3d 735, 2007-Ohio-3828 (holding that prima facie requirements apply to only types of

asbestos exposures enumerated in the s(atute, not to all asbestos exposures); Penn v. A-Best

Products Co., 10`" Dist. Nos. 07AP-404, 07AP-405, 07AP-406, 07AP-408, 2007-Ohio-7145

(non-smoker with luiig cancer not subject to prima facie requirements).

The coart of appeals reliance on these decisions, as they clearly involved claims of

exposures that did not fall within the statule, is clearly misplaced, and do not at all purport to

discuss the scope of the remedy where, as here, there is no dispute that the claimants: (1) are

asserting claims that fall within the statute; and (2) eamiot nieet the prima facie requirements to

avoid dismissal of those claims. This is not a case like Penn, where the plaintiff was a non-

12



smoker with lung cancer. Thus, the question here is not whether a claimant has to present a

prima facie case in cases that fall outside the statute, but ratlier the scope of the remedy when a

claimant cannot meet the statutory requirements of H.B. 292. Here, there is no doubt that the

plaintiffs here have alleged injuries aud exposures that fall within the statute. Although the

statute is silent witli respect to the itnpact that a claim of mixed exposures can have on the

claitnant's burden of proof, that does not mean, however, that a claim of asbestos exposure

which clearly falls within the statutory scheme is rendered meaningless by a plaintiff making rote

allegations of exposures to additional substances.

The language of' H.B. 292, when viewed in its entirety, unmistakably requires that

asbestos claimants who fail to nrake the required prima facie showing must have their entire

cause of action administrativcly dismissed. Accordingty, the Railroads request that the judgment

of the Court of Appeals be reversed, and that the matter be reinanded to the trial court with

insti-uetions to administratively dismiss these lawsuits in their entirety.

III. Interpreting II.B. 292 to permit severance of claims involving nou-asbestos
exposures would lead to extra burdens on the courts and asbestos claimants
that the statute was designed to remedy

As noted earlier, accepted rules of statutory construction require the courts to construe

statutes in a manner that would avoid absurd and unfair results. See, e.g., Mis•hr v. Board of

Zonfizg Appeal,s of Vallage of Poland, supra. Intsrpreting H.B. 292 to pennit separate trials of

asbestos and non-asbestos based exposures would eviscerate the statute and actually double the

asbestos worldoad on Ohio's already overburdened courts. Surprisingly, none of these

considerations were given any weiglit by the Eighth Appellate District.

The most obvious problem created by the Court of Appeals' decision is the very real

possibility of multiple trials for the sanie clainled injury. Permitting severance in these cases
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would be completely unworkable and constitute a waste of the courts' limited resources. For

example, assuming an asbestos claim were severed froni a non-asbestos claim, if the

non-asbestos claims were to go to trial first, experts would still have to testify concerning

whetlier asbestos exposure played any factor in the claimed injuries, since a jury would be

entitled to know whether other exposures not part of the lawsuit could have caused the injuries.

Two separate trials would have to be had involving virtually the exact same evidence. Such a

result is not only conh-ary to the language of H.B. 292, but also to its stated purpose of

effectively managing all lawsuits where exposure to asbestos is alleged as a cause of the

plaintiffs injuries. lt is therefore ironic that coimsel for Appellees, in one of tlie hearings before

the trial court, conceded that separate trials on the different causes of action would be a"judicial

nightmare:"

I don't tliink that anybody would want Danny Six to have brought
six different actions for these six different causes of action. It
would be a judicial nightmare. And that's why this Court has
allowed in the past, and lot[s] of Ohio courts have allowed these
kinds of ca.ses to be joined under Rule 18. Here, we have one
asbestos claim set forth in the first cause of action with multiple
other claims.

(Hearing 'I'r., Morliz, el al. i,. Norfolk Southern Railway, Co., et al., Deceinber 19, 2007, at 62;

Sup, pp. 102-103.) If efficient adjudication is the goal of botl-i puties and obviously the goal of

the court system, then redundant and duplicative litigation cannot be pennissible in light of a

statute aimed at promoting judicial economy.

Permitthig severance of non-asbestos clainis also serves to undercut another express goal

of H.B. 292, which is to "give priority to those asbestos claimants who can demonstrate actual

physical harm or illness caused by exposure to asbestos." Am. Sub. II.B. 292, Section 3(B).

Rather than giving priority to the most seriously injured asbestos claimants as directed by the
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statute, the Court of Appeals has in effect rewritten the statute to give priority to non-asbestos

based claims by allowing them to be tried first. This absurd and unfair result violates the express

purposes of the statute and allows °creative pleading" to trump the needs of injured plaintiffs arid

the courts.

Another problem raised by the Court of Appeals decision concerns the question of

Appellees' claimed damages. In each of the complaints filed in this case, Appellees' are

claimhig one set of damages for all of their alleged exposures, whether the exposLn•e is to

asbestos or some other substance. To permit severance of these claims, in clear contravention of

the clear language of II.B. 292, would create a very real possibility of a double recovery by

plaintiffs.

The Eighth Appellate District's decision, unfortunately, is both bad policy and bad law.

If allowed to stand, it will destroy the prioritization scheine of H.B. 292, and be severely

detrimental to the concept of judicial economy the statute was designed to promote.

CONCLUSION

Defendants-Appellants, Consolidated Rail Corporation, American Premier Underwriters,

Inc., and Norfolk Southern Railway Con2pany respectfully request the Court to reverse the

decision of the Court of Appeal with directions that the thr•ee lawsuits be administratively

dismissed in their entirety. In prior cases interpreting H.B. 292, this Court has not hesitated to

uphold the letter and intent of the statute, rejecting arguments that would allow claimants to end

run its prima faeie requirements, as well as the adrninistrative dismissal procedures. This case

presents a unique opportunity to send a message that such manipulations are contrary to the
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purposes of H.B. 292, and will also provide much-needed guidance to the Ohio Coui-ts.
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IN THI; COURT OF COMMON PLEAS
CUYAHO(3A COIJNTY, OfIIO

ASBESTOS DOCKET

IACK RIL-"DEL v. CONSOLIDATED RAIL COFiI'., et al., Case No: 539576
JACK WELDY (Estate) v. CONSOLIDATED RAIL COZLP., et al., Case No: 457067
I)AJNNY SIX v. CO1dSOLTDA"IED HALL CORP., et al., Case No: 545282

Tn a letter dated P'ebruary 7, 2008, Plaintiff's counsel provided three orders

regarding the threa cases listed above (P&S 18493683). The three Orders Sctxeduling

Trial are Grattted atid will pLoceed as stated in tixe Orders. The pretrial and trial dates

have been set as previously ordered for each ea.so.

So Ordered,

Judge Hacry A. Hanna
Pebruaiy 22, 2008

lA



CN TRE COFIftr oI: COMMaN PLrAS
CuvAFIDGA COUNTY, OxLO

(AS>33ES'foS DOCKET)

.IACK •N.IHDLL

P[afnliffs

Case No.539576

va.

CONSOLA7ATED CtAIL CDRPORA'['ION,

and
AML.R7CA.N I:INANCIAL GROtIP, INC.,

ilkla Atv1ERICAN PRFhIIFR UNALRW1t17ERS, INC,

I7efendxnts.

ORAr• IZ SCIILrDUC.ING T12IAL

'I'}IIS COURT, having bcen preveutcd wilh und havink duty considered Dcfendon[s'

Reqnesl For an Drder Regarding ORC 2307.91 cl seq. as• vvntl as dcPendarns' tqrief inSopport of

ils regucst nnd having consideicd Piainriffs' P3rief in Opposition as well as PlainaifPs Leiler 6ricf

alongwitfi snppor!!ng ovidcacc flted in rceponscand afler conducti6g exlensivg hearings on

these matters, hemby

ORDERS, that the asbestoeis cfaim of the Plaintiffconlalned within his E'ust cause of

aclion shnu7d be severcd from his rr.nmining c7aims and

OI2DLRS, [hat Baid asbPSrosis o3eim should bc n8minutrsiively disutie.sr.d ond

ORAFRS, ihat the remaining ctairns, containet} within the rernaining tzuses ofaetion

and pertaining m substances olber than asbeatos. shonfd hc schcduled for iriaf ai the enriicst

convenienec of tnc Court nnd of the pardes.

&NTERED;

Tt;C- STATE Of 6n10 'I` 1. GNU1L0 F. fUEB9T, Cl[NX qF
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1NTFiL• COURT OF COMMON PLEAS
CUYAHOGA COUNTY,OHIO

(ASRE5TO5 OOCKIL7)

- -'~ CPSeTJa. M1570fi7
JACK W);LriY, ESTA"t'r

piaFntifCs

vs.

CONSO)[lAATECJ Rl*IL CORPORATTON,

and
AMLIfiICAN FINANC[AL GROUP, INC.,
ffWn AMERICAN PREMI;uRX1F7DERWR.f'1 RRS, iNC.,

UelCndnntS.

ORIj7LR gCIfILY3C1LrNG rRIAt, ,

THTS COUttT,B3vingbean presenrcd t^4th and hovin$ duly considtred Defendants'

Rec7uest for an Order ReUardsngORC 2)97.91 ct 6e9. ac well as Dcfcndants' Brief in Support of

its request and havFng corisidcred PlaintifEs' i3rief in OppoSition as well as Ptaintifl's l.ctter 8ricf

along with supporting evidcnee filed in respnnsE and after canducting exteqsivt hearings un

these nuattcrs, hereby

OTtY3LRS, Tbnl the asbestasi5 claim of the PlaintilFcontainad widvn His frrst cause of

actlon afiouJd hc severed fNm his mmaining claims znd

ORI)ERS, tha[said asbestvais claim shovld be adminislr3tively dismirsed and

OIiDERS, that the resnainingclrrims, contained within the remalning umses ofnetion

nnd pertnining tOsubstances athar than asbesins, s7tnuld be sobedulcd for Irial ai the eltliest

convenicnce of tfie Caurt and of the parties.

EN'FERHi7:

TBESTa7z6GtiHI0^ TEEOUfITOPCOMtdtlNpLErt5
CnyJhagaCyunt9 S>.

C011NTYA7q5tYiTrylythNRFGR ,,up.d

f IEPGGV CE0.TIFy THfiF rNE A90VB N19 F•0 IQ°t^^GLY

i . ^i^PFtht EtOGiGltVrt. VH .

t1oi40Ft ,(it.E Yr' F i+,
T̂HI$

pniPiES Pi' ' I^Dyt' SENLOF^ ^^^^^I^^^
oavoF V v n0. zn
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r;^v1'H6 COUR'C OFCOMfNON Px.BAS
Cl)YAHOGA COLINTY, OH7O

(AS73LS"FOS UOCKET}

J^ n N°-5°52E2
DANNY SIX

Plaintiffs

vs,

convculencc of thc Court and af the paerica.

NORT^OI.KSOL177T);R RAILwAY COMPANY, et. ul.-
^efcndnnis,

O7tDERSCHGDUX.7NGTRJsiL

7'11•tS COURT, baving been pmscmed withand baving duly conslderaf Dafendapts'

Request for an Order Regarding OE2C 2307.41 et seq. ns wel l as Ucfendaul.r' 13ricf in Suppnn of

itsrequst nnd having coosidercd Plaintiffs' Bricf in OpAoritinn as well as PtuinllfP.s Leaer Brief

uiong with seppar.lmg evidence filed in rrsponse and xtler conduating cxtensive hearings on

ihrsemnitcrs, hcreby

OR17EptS, ihat the asbes4nsis claim of the Plaintiff cnnraincd wititin bis frst cuuse of

action should be severed fiom his remaining cSaims and

pRT}RRS, thai said acbcsiosis claim sitoutd he edminisltatively dismissed and

OTUJ)11tS, IhHt Ihc retpeining ctaims, coninined within thc retnaining enuses oYaction

and pcriaining to suhstanees other Ihnn ashestos, should be scheduled for triai at thecarliest

p1YTLRED.

GEfiAt,OF.FUERST,G4E0.ROF
TE4FOHlo ^TUESra

3 aupalmy Caunly 35. 7HE 0OURr UF C8MMO1d PIEAB
, nun rnn.cnln COUMY.
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APR 2 d ZOOS

EIGH`L.R APi'ELLL3.TE DISTRZCT
CoUNT`l oP CETYAROGGA

JOU.EtNAL ENTi2Y AND OPINION
Nos. 91237, 9I238, azld 91239

JA.CK E. RM, DEL
DANNY It. SIX

joSEPHINE WELDY

PI,ATNTIEPS-A.l'PPJ,T,T EES

vs.

CONSOLIDATED RAM COR.^.'ORNNON9 ET AL.

DE'EENDA MS- APPE LLANTS

JUDGIVEN't'c
AFT`IRNlED

Civil Appea7 from the
Cuyahoga Coufi.tp Caurt of Common P7.eas

Case Nos. CV 539576, CV-545282, and CV-457067

SEIt`OLR.E: Gallagher, P.J., 73i7bane, .3'., and Dyke, J.
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SEAN C. GAT,TIA.GHRR, P.J.:

Defen.datats-appellants, ConsolidatedRaa7. Corporation, AmericanPremier

Underwriters, Inc., and Norfall: Sou.theru Railway Corporatiop. (collectively, "the

Ra.ilroada"), ba-ve appealed the decision of the Cuya.hoga County Court of

Comm.on Pleas, which adnrinistr.ati.vely dismissed the asbestoeis claims of

plaintif.fa_appe7loes, Jack B. Riedel, Dauny Six, and Josephine Weldy as

rppreseutat-ivo of the estate of JacJsWeldy (co7leckively "Plaint-iffe"), and severed

the remaln"in# claims. For the reasons that follow, we affirin.

Plaint-iffs filed occupational disease claims vnder the Feder.al E7nployers'

TLi.ability Act ("I`EI.A") and the Locomotivo Inspoction Act ("b,IA„) again-st the

Raihoe:ds. Plaintiffs all.eged varous pvlmonary injw.'i.es, whith occurred as a

resultoftheiroccu.pationalegpvsuretovarioustoxicstixbstanees. Thefirstcause

of action related to exposure to asbestos; the second, exposure to diesel

l.ocomotive exhaust; the thv.'d, exposure to sand and siliea; the fanrtb exposuse

to solvents and other toxic substances; the fifth, aggravation of pre-existing

conditions; and the sixth, n.egligent assignn,ent. Tn addition, Josephine Weldy

made a wro'ngfizl death cla'
sm. For herhusband, ,Tack Weldy, based on hi.s Chronic

Obatrncti^v'ePulmonaryD'
zsease andlai a occupational eapnsure to diesel exhaust.

Under each cause of action, Plaintiffs alleged. injuries that included

"pneumonconiosie, asbestosis, plevral di.sease, restr.ietivse lung di.sease,

%,@680 Fja O5 7 4
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obstruGgava lung disease, em-physema, asthma, xenctive airway disease," fear of

cascer, axxd lost wages.

The trial court requ.ired that plain.tiffs make a prima fe-cie showing i.n-

accoxdaance withR.C. 2307.92(B) as to their asbestos-related claims or stand to

have the asbestos claims admiuistratively dismissed. P1a'iaLiffs offered evidence

to m.a.7se tb.oir prim.a facie case, which evi.d.ence was challenged.by the Raib:oads•

'I`he ttia] covst granted the Railroads' motion for admiru.strati've. clisamissal as to

the asbestos-r.elatad. claims, bu-t sovered the remaining claims pertaining to

su,bstances other than asbestos.

7dieRail^oads appeal, asserEh gt5iatthetrialcourtexredi.nxolingthatthe

adnvs.i.strative dism.issal provi.sions of Id.B. 292 (R.O. 2307_93) did not apply to

the non-asbestos elnims, and iu perm.itting the non-asbestos claims to be

severod. The Railroads claim that tb.e' court should have admini'strativelq

dism7.Fsed all the claims pvrsuant to R.C. 2307'.930.

Sinca this case requires statutory in.terpxetatiou, whieh is a question of

law, we review the case do novo.
Stctte ex reb..City of Cleuetmnd v. Cornell,

0uyahoga.A.pp. No. 84679, 2005-Ohio-1977. Where the language of a statute is

plaill ang unam,biguous and conveys a clear and def'ini.te rr'pa"ing> we cannot

resort to the rules of statutory in-terpretation. Ohio Dental H5'gienists Assn• v.

W^1^6^30 575.
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dliio State Dental L'd.
(1986), 21 Ohio St.3d 21. Anrm.ainbigaous st.atute is to

be appli.ed, not interpreted. Id_

R.C. 2307.93(G) states that "The court 1313-al7. adfmini.strativ'eI,p dismiss the

plaintiff's claim without prejudice upon a fin.ding of failm'e to make the prima-

facie showing requixed by diviaion (B), (C), or' (D) of oection 2307.92 of the

Revised Code." R.C. 2307.92 sets forth.the minYm-um medical requixements for

a tort acL-ion alleging asbastos claims. To niaintain a tort action for
r an asbestos-

related claim, a claimant mvst make a prima facie showing that the exVosed

parson has a physical impairmen.t, that thephysical vn.pairm.ent is a result of a

medical condition, and that t'he persons exposure to asbestbs is a substantial

conntributing factor to tihe medical condi.titou. R.C. 2307.92 requires a prima faaze

show%ng specifically fox nonuial%gn.ant conditions undex subsection (B), lung

cancer in a"smolcer" imder subsection (C), and wrongfol death claims under

aubsoction (D), hut e^plicitly exempts c7aims for mesotlteliomaunder subsection

(E) from a prima facie showing.

The I^ailroads argze th.at non-asbes'Los claims, joiuzed in the same action,

musC comply with R.C. 2307.91, et seq., or be admiiii.stratively dismissed. We

disagree. The statute is clear that ll.. C. 2307.91, et seq., applies only to asbestos-

relaterl. claims.

arnT;!:3 a 42 tl ,nh fl c^ 7 i`.
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T.n TiRjagner v.AnchorPaching Co., LawrenceApp. No. 05CA47, 200fi-Ohio-

7097, the claimant had colon cancer and the court found that the prixna facie

re0(uirements o£R.G.2307.92 do not applyto "othercaneei" claimants. `.t`he eeurl>

reasoned that nothing in the statute explieitly applies to colon cancer, that the

statnte expTicitly requi.res only three ty,pes ofplaintiSfs to present a prima facie

sb.owing, and that colon canr.er is not one of them. Parther, tb_e court pointed out

that the draft of R.C. 2307.92 iazcluded a provision for othex cancers; la.owevex,

that provision did not matce it i.nto th.e final draft. The court stated that "while

the CrenoralAssemblymaywellhave intended all asbestos-related cancer claims

to be subject to the naw legislation, that intent is not clearly expressed in the

statutel"

The Wagner couxt also held that the trial eourt should not have used the

"competent med.ical authority" definition contained in R.C. 2307.91(Z) to

determine whether a cause of acti.on acerued under R.C. 2305.10 hecause, again,

the definition is limited to establi.shin.g a prima facie case fex the specific causes

of action. delineated in R.C. 2307.92,

Likewise in Nichols a. A.W. Chesterton Co., 172 Ohio App.3d 735,

2007-Ohi.o-3&28, the court concludedthat "7ft;he GeneralAssemblyhaclisn.tended

for the definition of `competenE medical authoritq' to apply to R.C. 2305.10($)(5)

in aZl asbestos cases, the legislature conld have eas9ly said so. Secause the

^QfltA 6 80 Pm 0 577
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General Assesnbl.y did not, it is apparent that the definition of `competent

medical autliority' contairied in R.C. 2307.91P applies nierely to thoso medical

doctors who provide a diagnosi.s for p'arposes of establishingprim.afacfe evi.denca

of an exposed person's physical impairment that meets the requir.ements of R.C.

2207,92,°'

TheninT'enn r). E4-.Best.7'rroducts G'o., I+'rankliu$pp. Nos. 07AP-404, 07AP-

405, 07AP-406, 07A3.'-407, 2007-C)hi.o-7145, the Tenth District stated that "A

plain reading of .R..C 2807.92 indicates tb.at only those types of cases explicitly

specified must demonstrate a pivna facie case." The court found that R.C.

2807.92 imposes no burden to present a prima facie case on a nonsmoker with

lun g eancei.

11s stated prev.iously, R.C. 2307.93(0) states that "The cotirt shall

administratively dismiss the plaintiffs claim vrithout prejudice upon a finding

of failure to make the prima-facie showing required by d'ivvision. (S), (Q, or (D)

of section 2307.92 of the Revised Code:' R.C. 2307.92(13), (C), and (D) rem,ire a

plaixztifEto present a prima facie case when alleging an asbeetos-related claim

for nonmaligeancies, lung cancer in a smoker, and wrongfal death.

The administrative dianiissal provision, is lunitecl to the asbestos-related

elaims that are "specified inIi..C. 2307.92. `i`helegislatiu'e ao2il.d bave al.lowedthe

covrt to adnmini.stratively dismiss the enti-^e tort action, but chose to limit

'VflLO680 '0578

iin



-6- .

R.C. 2307.93(C) to asbestos-related nonmalig.naney claims, lung cancer claims

in a smoker, and wronglizl death claims.

Although plaintiffs allege numerous nonmalignant condi.tions, which are

d.efined as conditions that are caused or may be caused by asbestos other than

a diagnosed cancer, plaintiffs could not set forth a prima faci.e showing'chat

these conditions va'ere substantially caused by eg,posure to asbestos. $owever,

these same conditions (except asbesLosis) may be caused by other su'bstances_

2`b.erefore, those claims r.exnain. because "[a] plain reading of I.Z.C. 2307.92

indicates that only those types of cases eslilicitly specif.i.ed must demonstrate a

prima faeie case:' Penn, supra.

17lain:tiffs prqperly joined their asbestos-related cla'vus with tb.eir non-

asbestos-related claan.s pursuant to Civ.R. 18, v-vhi-ch states that a party

a.ssextiug a claim fox relief as a.n original claim may join as many elaims, legal

or equitable, as he has against an opposin.g paruy. B'urther a trial court may

di.smiss one, sonie, or none of aparty's clauns without dismissing the entire case.

We find that the trial court did not err when it severed the non,-asbe'stos-

reJ.ated claims. Accordingly, the ltai7roads' sole assig-n.ment of error is overruled.

,,7udg.m.e?at affirmed.

It is ordered that appellees reeover from appeIlants costs hereiri taxed.

The covrt finds there were reasonable grounds for this appeal.

10 680 P60579.
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It is ordered. that a special man.date be sen.t to said court to carry this

judgment into eyecution.

A certified copy of thia entry shall constitute the mandate pvrsuant to

Rule 27 of the Rp7.es of.Apppellate Procedure.

SEAN C 7 liGBE7i, PIiESTIING JTJDGE

MARY EILEEN KLLBANE, J., and
ANN DYKE, J., CONCUR

`HL0680 00550
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CLERK OF GOupi
sGp,Ergc COUer ar- U:a

• r"-:r...,. ::r^lc^;E'i-Rie.^e1, Danny R. Six, Iosephine Case No. 2009-1070

Weldy

V.

Consolidated Rail Corporation et al.

ENTRY

Upon consideration of the motions for admission pro hao vioe of Miebael L.
Torcello by Christopher M. Murplry and Ira L. Poclheiser by David A. llamico,

It is ordered by the Comt that the motions are granted.

Upon consideration of the jurisdictionaI memoranda filed in this case, ihe CourC
accepts the appeal. The Clerk shall issue an order for the transmittal of the recoad from
the Court of Appeals for Cuvahoga County, and the parties shall brief this case in
accmdance w+ith the R.ules of Practice of the Supreme Court of Ohio.

(Cuyahoga County Court ofAppeals; Nos.^ 23 , 91238, and 91239)
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2307.91 Asbestos clainns - definitmons.

As used in sections 2307.91 to 2307.96 of the Revised Code:

(A) "AMA guides to the evaluation of permanent impairment" means the American medical

association's guides to the evaluation of per'manent impairment (fifth edition 2000) as may be modified

by the American medical association.

(B) "Asbestos" means chrysotile, amosite, crocidolite, tremolite asbestos, anthophyllite asbestos,
actinolite asbestos, and any of these minerals that have been chernically treated or altered.

(C) °Asbestos claim" means any claim for damages, losses, indemnification, contribution, or other

relief arising out of, based on, or in any way related to asbestos. "Asbestos claim" includes a claim
made by or on behalf of any person who has been exposed to asbestos, or any representative, spouse,

parent, child, or other relative of that person, for injury, including mental oi- emotional injury, death, or

loss to pei-sori, risk of disease or- other injury, costs of medical monitoring or surveillance, or any other

effects on the per-son's health that are caused by the person's exposure to asbestos.

(D) "Asbestosis" means bilateral diffuse interstitial fibrosis of the lungs caused by inhalation of

asbestos fibers.

(E) "Board-certified internist" means a medical doctor who is curreiitly certiFled by the American board

of internal medicine.

(F) "Board-certified occt pational medicine specialist" nieans a medical doctor who is currently certified

by the American board of preventive medicine in the specialty of occupational medicir e.

(G) "Board-certified oncologist" means a rnedical doctor who is currently certified by the American

board of internal medicine in the subspecialty of inedical oncology.

(H) °Board-certified pathologist" means a medical doctor who is currently certified by the American

board of pathology.

(I) "Board-certified pulmonaty specialist" means a medical doctor who is currently certified by the

American board of internal medicine in the subspeciaity of puimonary medicine.

()) "Certified B-reader" means an individual qualified as a "final" or "B-reader" as defined in 42 C.F.R.

section 37.51(b), as amended.

(K) "Certified industrial hygienist" means an industrial hygienist who has attalned the status of
diplomate of the American academy of industrial hygiene subject to compliance with requirements

established by the American board of industrial hygiene.

(L) "Certified safety professional" means a safety professional who has met and continues to meet all
requirements established by the board of certified safety professionals and is authorized by that board

to use the certified safety professional title or the CSP designation.
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(M) "Civil action" means all suits or claims of a civil nature in a state or federal court, whether

cognizable as cases at law ot- in equity or admiralty. "Civil action" does not include any of the

following:

(1) A civil action relating to atiy workers' compensation law;

(2) A civil action alleging any claim or demand made against a trust established pursuant to 11 U.S.C.

section 524(g);

(3) A civil action allegitig any claim or demand made against a trust established ptirsuant to a plan of

reorganization confirmed under Chapter 11 of the United States Bankruptcy Code, 11 U.S.C. Chapter

11.

(N) "Exposed person" means any person whose exposure to asbestos or to asbestos-containing

products is the basis for an asbestos claim under sectlon 7307.92 of the Revised Code.

(0) °FEV1" means foi-ced expiratory volume in the first second, which is the maximal volume of air

expelled in one second during performance of simple spirometric tests.

(P) "FVC" means forced vital capacity that is maximal volume of air expii-ed with maximum effort from

a position of full inspiration.

(Q) "ILO scale" means the system for the classification of chest x-rays set forth In the international

labot r office's guidelines for the use of ILO international c(assification of radiographs of

pneumoconioses (2000), as amerided.

(R) "Lung cancer" means a malignant tumor in which the primary site of origin of the cancer is inside

the lungs, but that term does not include mesothelioma.

(S) "Mesothelloma" means a malignant tumor with a primary site of origin in the pleura or the

peritoneum, which has been diagnosed by a board-certified pathologist, using standardized and

accepted criteria of microscopic morphology and appropriate staining techniques.

(T) "Nonmalignant condition" means a condition that is caused or may be caused by asbestos other

than a diagnosed cancer.

(U) "Pathological evidence of asbestosis" means a statement by a board-certified pathologist that more
than one representative section of lung tissue uninvolved with any other disease process demonstrates
a pattern of peribronchiolar or parenchymal scarring in the presence of characteristic asbestos bodies

and that ti-iet-e is no other more likely explanation for the presence of the fibrosis.

(V) "Physical impairment" means a nonmalignant condition that meets the mfnimum requirements
specified in division (B) of section 2307.92 of the Revised Code, lung cancer of an exposed person who
is a smoker that meets the minimum requirements specified in division (C) of section 2307.92 of the
Revised Code, or a condition of a deceased exposed person that meets the minimum requirements

specified in division (D) of section 2307.92 of the Revised Code.
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(W) "Plethysmography" means a test for determining lung volume, also known as "body

plethysmography," in which the subject of the test is enclosed in a chamber that is equipped to

measure pressure, flow, or volume changes.

(X) "Predicted lower limit of normal" means the fifth percentile of healthy populations based on age,

height, and gender, as referenced in the AMA guides to the evaluation of permanent impairment.

(Y) "Premises owner" means a person who owns, in whole or in part, leases, rents, maintains, or

controls privately owned lands, ways, or waters, or any buildings and structures on those lands, ways,

or waters, and all privately owned and state-owned lands, ways, or waters leased to a private person,

firm, or organization, including any buildings and structures on those lands, ways, or waters.

(7-) "Competent medical authority" means a medical doctor who is providing a diagnosis for purposes

of constituting prima-facie evidence of an exposed person's physical impairment that meets the

requirements specified in section 2307.92 of the Revised Code arid who meets the following

requirements:

(1) The medical doctor is a board-certified internist, pulmonary specialist, oncologist, pathologist, or

occupational medicine specialist.

(2) The medical doctor is actually treating or has treated the exposed person and has or had a doctor-

patient relationship witl the person.

(3) As the basis for the diagnosis, the medical doctor has not t-elied, in whole or in part, on any of the

following:

(a) The reports or opinions of any doctor, clinic, laboratory, or testing cornpany that perfoi-med an

examination, test, or screening of the claimant's medical condition in violation of any law, regulation,

licensing requirement, or medical code of practice of the state in which that examination, test, or

screening was conducted;

(b) The reports or opinions of any doctor, clinic, laboratory, or testing company that performed an

examination, test, or screening of the ciaimant's medical condition that was conducted without clearly

establishing a doctor-patient relationship with the claimant or medical personnel involved in the

examination, test, or screening process;

(c) The reports or opinions of any doctor, clinic, laboratory, or testing company that performed an
examination, test, or screening of the claimant's medical condition that required the claimant to agree
to retain the legal services of the law flrm sponsoring the examination, test, or screening.

(4) The medical doctor spends not more than twenty-five per cent of the medical doctor's professional
practice time in providing consulting or.expert services in connection with actual or potential tort
actions, and the medical doctor's medical group, professional corporation, clinic, or other affiliated
group earns not more than twenty per cent of its revenues frotn providing those services.

(AA) "Radiological evidence of asbestosis" means a chest x-ray showing small, irregufar opacities (s, t)

graded by a certified B-reader as at least 1/1 on the ILO scale.
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(BB) "Radiological evidence of diffuse pleurai thlckening" means a chest x-ray showing bilateral pleural

thickening graded by a certified B-i-eader- as at least B2 on the ILO scale and blunting of at least one

costophrenic angle.

(CC) "Regular basis" means on a frequent or recurring basis.

(DD) "Smoker-" means a person who has smoked the equivalent of one-pack year, as specified in the

written report of a competent medical authority pursuant to sections 2307.92 and 2307.93 of the

Revised Code, during the last Fifteen years.

(EE) "Spirometry" means the measurement of volume of air inhaled or exhaled by the lung.

(FF) "Substantial contributing factor" means both of the following:

(1) Exposure to asbestos is the predominate cause of the physical impairment alleged in the asbestos

claim.

(2) A competent medical authority has determined with a reasonable degree of medical certainty that

without the asbestos exposures the physical impair-ment of the exposed per-son would not have

occurred.

(GG) "Substat tial occupational exposur-e to asbestos" rneans employment for a cumuiative period of at
least five years in an industry and an occupation in vdhich, for a substantial portion of a normal work

year for that occupation, the exposed person did -ariy of the following:

(1) Handied raw asbestos fibers;

(2) Fabricated asbestos-containing products so that the person was exposed to raw asbestos fibers in

the fabrication process;

(3) Altered, repaired, or otherwise worked with an asbestos-containing product in a rnanner that

exposed the person on a regular basis to asbestos fibers;

(4) Worked in close proximity to other workers engaged in any of the activities described in division

(GG)(1), (2), or (3) of this section in a manner that exposed the person on a regular basis to asbestos

fibers, -

(HH) "Timed gas dilution" means a method for measuring total lung capacity in which the subject
breathes into a spirometer containing a known concentration of an inert and insoluble gas for a specific
time, and the concentration of the inert and insolubfe gas in the lung is then compai-ed to the

concentration of that type of gas in the spirometer.

(II) "Tort action" means a civil action for damages for injury, death, or loss to person. "Tort action"
includes a product liability claim that is subject to sections 2307.71 to 2307.80 of the Revised Code.
"Tort action" does not include a civil action for damages for a breach of contract or another agreement

between persons.
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(JJ) "Total fung capacity" means the volume of air contained in the lungs at the end of a maximal

inspiration.

(KK) "Veterans' benefit prograni" means any program for benefits in connection with military service

administered by the veterans' adrninistration under title 38 of the United states Code.

(LL) °Workers' compensation law" means Chapters 4121., 4123., 4127., and 4131. of the Revised

Code.

Effective Date: 09-02-2004
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2307e92 Asbestos clairn - prima facie showing - evidence

of ptaysical impairment - effect of decisi®ne

(A) For purposes of section 2305.10 and sections 2307.92 to 2307.95 of the Revised Code, "bodily

injury caused by exposure to asbestos" means physical impairment of the exposed person, to which

the person's exposure to asbestos is a substantial contributing factor.

(B) No person shall bring or maintain a tort action alleging an asbestos claim based on a nonmalignant

condition in the absence of a prima-facie showing, in the manner described in division (A) of section
2307.93 of the Revised Code, that the exposed person has a physical impairment, that the physical

impairment is a result of a medical condition, and that the pei-son's exposure to asbestos is a

substantial contributing factor to the medical condition. That prima-fade showing shall include all of

the following minimum requirernents:

(1) Evidence verifying that a competent medical authority has taken a detailed occupational and

exposure history of the exposed person from the exposed persori or, if that person is deceased, from

the person who is most knowledgeable about the exposures that form the basis of the asbestos ciaim

for a nonmalignant condition, including all of the following:

(a) All of the exposed person's principal places of employment and exposures to airborne

contaminants;

(b) Whether each principal place of employment involved exposures to airborne contaminants,
inclt ding, but not limited to, asbestos fibers or other disease causing dusts, that can cause pulmonary
impairment and, if that type of exposure is invoived, ttie general nature, duration, and general level of

the exposure.

(2) Evidence verifying that a competent medical authority has taken a detailed medical and smoking
history of the exposed person, including a thorough review ofthe exposed person's past and present

medical problems and the most probable causes of those medical problems;

(3) A diagnosis by a competent medical authority, based on a medical examinatton and pulmonary

function testing of the exposed person, that all of the following apply to the exposed person:

(a) The exposed person has a permanent respiratory impair-ment rating of at least class 2 as deflned

by and evaluated pursuant to the AMA guides to the evaluation of permanent impairment.

(b) Either of the following:

(i) The exposed person has asbestosis or diffuse pleural thickening, based at a minimum on
radiological or pathological evidence of asbestosis or radiological evidence of diffuse pleural thickening.
The asbostosis or diffuse pleural thickening described In this division, rather than solely chronic
obstructive pulmonary disease, is a substantial contributing factor to the exposed person's physical
impairment, based at a minimum on a determination that the exposed person has any of the following:

(I) A forced vital capacity below the predicted lower limit of normal and a ratio of FEVi to FVC that is
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equal to or greater than the predicted lower limit of normal;

(II) A total lung capacity, by plethysmography or tin ed gas dilution, below the predicted lower limit of

normal;

(III) A chest x-ray showing small, irregular opacities (s, t) graded by a certified B-reader at least 2/1

on the ILO scale.

(ii) If the exposed person has a chest x-ray showing small, irregular opacities (s, t) graded by a

certified B-reader as only a 1/0 on the ILO scale, then in order to establish that the exposed person

has asbestosis, rather than solely chronic obstructive pulmonary disease, that is a substantial

contributing factor to the exposed person's physical impaN-ment the plaintiff must establish that the

exposed person has both of the following:

(I) A forced vital capacity below the predicted lower limit of normal and a ratio of FEV1 to FVC that is

equal to oi- greater than the predicted lower limit of normal;

(II) A total lung capacity, by plethysmography or timed gas dilution, below the predicted lowei- limit of

nornial.

(C)(1) No person shall bring or maintain a tort action alleging an asbestos claim based upon fung
cancer of an exposed person who is a smoker, in the absence of a prima-facie showing, in the manner
described in division (A) of section 2307.93 of the Revised Code, that the exposed person has a
physical impairment, that the physical impairment is a result of a medical condition, and that the
person's exposure to asbestos is a substantial contributing factor to the medical condition. That prima-

facie showing shall include all of the following minimum requirements:

(a) A diagnosis by a competent medical authority that the exposed person has primary lung cancer and

that exposure to asbestos is a substantial contributing factor to that cancer;

(b) Evtdence that is sufficient to demonstrate that at least ten years have elapsed from the date of the

exposed person's first exposure to asbestos until the date of diagnosis of the exposed person's primary

lung cancer. The ten-year latency period described in this division is a rebuttable presumption, and the

plaintiff has the burden of proof to rebut ttie presumption.

(c) Either of the following:

(i) Evidence of the exposed person's substantial occupational exposure to asbestos;

(ii) Evidence of the exposed person's exposure to asbestos at least equal to 25 fiber per cc years as

determined to a reasonable degree of scientific probability by a scientifically valid retrospective

exposure reconstruction conducted by a certified Industrial hygienist or certified safety professional

based upon all reasonably available quantitative air monitoring data and all other reasonably available

information about the exposed person's occupational history and history of exposure to asbestos.

(2) If a plaintiff fites a tort action that alleges an asbestos claim based upon lung cancer of an exposed
person who is a smoker, alleges that the plaintiff's exposure to asbestos was the result of living with
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another person who, if the tort action had been filed by the other person, would have met the

requirements specified in division (C)(1)(c) of this section, and alleges that the plaintiff lived with the
other person for the period of time specified in division (GG) of section 2307.91 of the Revised Code,

the plaintiff is considered as having satisfied ttie requirements specified in division (C)(1)(c) of this

section.

(D)(1) No person shall bring or maintain a tort action alleging an asbestos claim that is based upon a

wrongful death, as described in section 2125.01 of the Revised Code of an exposed person in the

absence of a prima-facie showing, in the manner described in division (A) of section 2307.93 of the

Revised Code, that the death of the exposed person was the result of a physical impairment, that the

death and physical impaii-ment were a result of a medical condition, and that the deceased person's

exposure to asbestos was a substantial contributing factoi- to the medical condition. That prima-facie

showing shall include all of the following minimum requirements:

(a) A diagnos(s by a competent medical authority that exposure to asbestos was a substantial

contributing factor to the death of the exposed person;

(b) Evidence that is sufficient to demonstrate that at least ten years have elapsed from the date of the

deceased exposed person's first exposure to asbestos until the date of diagnosis or death of the

deceased exposed person. The ten-year latency period described in this division is a rebuttable

presumption, and the plaintiff l as the bui-den of proof to rebut the presumption.

(c) Either of the following:

(i) Evidence of the deceased exposed person's substantial occupational exposure to asbestos;

(ii) Evidence of the deceased exposed person's exposure to asbestos at least equal to 25 fiber per cc
years as determined to a reasonable degree of scfentific probabitity by a scientifically valid

retrospective exposure reconstruction conducted by a certified industrial hygienist or certified safety
professionai based upon all reasonably available quantitative air monitoring data and all other

reasonably available information about the deceased exposed person's occupational history and history

of exposure to asbestos.

(2) If a person files a tort action that alleges an asbestos claim based on a wrongful death, as
described in section 2125.01 of the Revised Code, of ari exposed person, alleges that ttie death of the
exposed person was the result of living with another person who, if the tort action had been filed by
the other person, would have met the requirements specified in division (D)(1)(c) of this section, and
alleges that the exposed person lived with the other person for the period of time specified in division
(GG) of section 2307.91 of the Revised Code in order to qualify as a substantial occupational exposure
to asbestos, the exposed person is considered as having satisfied the requirements specified in division

(D)(1)(c) of this section.

(3) No court shall require or permit the exhumation of a decedent for the purpose of obtaining
evidence to make, or to oppose, a prima-facie showing required under division (D)(1) or (2) of this

section regarding a tort action of the type described in that division.

(E) No prima-facie showing is required in a tort action alleging an asbestos claim based upon
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mesotheliorna.

(F) Evidence relating to physical impairment under this section, including pulmonary function testing

and diffusing studies, shall comply with the technical recommendations for exarninations, testing

procedures, quality assurance, quality control, and equipment incorporated in the AMA guides to the
evaluation of permanent impairment and reported as set forth in 20 C.F.R. Pt. 404, Subpt. P, App. 1,

Part A, Sec. 3.00 E. and F., and the interpretive standards set forth In the official statement of the

American thoracic society entitled "lung function testing: selection of reference values and interpretive

strategies" as published in American review of respiratory disease, ].991:144:1202-1218.

(G) All of the following apply to the cotirt's decision on the prinia-facie showing that meets the

requirements of division (B), (C), or (D) of this section:

(1) l'he court's decision does not result in any presumption at trial that the exposed person has a

physical impairrnent that is caused by an asbestos-related condition.

(2) The court's decision is not conclusive as to the liability of any defendant in the case.

(3) 'The court's findings and decisions are not admissible at trial.

(4) If the trier of fact is a jury, the court shall not insti-uct the jury with respect to tt e court's decision

on the prima-facie showing, and neither counsel for any party nor a witness shall Inform the jury or

potential jurors of that showing.

Effective Date: 09-02-2004
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2307e93 Asbestos c9aim - fiping of evidence of pFaysicaB

impairment - chaBlenge - adanireisfrative dismissa9,

(A)(1) The plaintiff in any tort action who alleges an asbestos claim shall file, within thirty days after

filing the complaint or other initial pleading, a wi-itten report and supporting test i-esults constituting

prima-facie evidence of the exposed person's physical impairment that meets the minirnum

requirements specified in division (B), (C), or (D) of section 2307.92 of the Revised Code, whichever is

applicable. The defendant in the case shall be afforded a reasonable opportunity, upon the defendant's

motion, to challenge the adequacy of the proffered prima-facie evidence of the physical irnpairment for

failure to comply with the mininium requirements specified in division (13), (C), or (D) of section

2307.92 of the Revised Code. The defendant has one hundred twenty days from the date the specified

type of prima-facie evidence is proffered to challenge the adequacy of that prima-facie evidence. If the

defendant n akes that chalfenge and uses a physician to do so, the physician must meet the

requirements specified in divisions (Z)(1), (3), and (4) of sectiorr 2307.91 of the Revised Code.

(2) With respect to any asbestos clairn that is pending on the effective date of this section, the plaintiff

shall file the written report and supporting test results described in division (A)(1) of this section within

one hundred twenty days following the effective date of this section. Upon motion and for good cause

shown, the court may extend the one hundred twenty-day period described in this division.

(3)(a) For any cause of action that arises befor-e the effective date of this section, the provisions set

forth in divisions (B), (C), and (D) of section 2307.92 of the Revised Code are to be appiied unless the

court that has jurisdiction over the case finds both of the following:

(i) A substantive right of a party to the case has been impaired.

(ii) That irnpaimient is oLherwise in violation of Section 28 of Article II, Ohio Constitution.

(b) If a finding under division (A)(3)(a) of this section is made by the court that has jurisdiction over
the case, then the court shall determine whether the plaintiff has failed to provide sufficient evidence
to support the plaintiff's cause of action or the right to relief under the law that is in effect prior to the

effective date of this section.

(c) if the court that has jurisdiction of the case finds that the plaintiff has failed to provide sufficient
evidence to suppott the plaintlff's cause of action or right to relief under division (A)(3)(b) of this
section, the court shall administratively dismiss the plaintiff's claim without prejudice. '1'he court shall
maintain its jurisdiction over any case that is administratively dismissed under this division. Any
plaintiff whose case has been administratively dismissed under this division may move to reinstate the
plaintiff's case if the plaintiff provides sufficient evidence to suppori the plaintiff's cause of action or the
right to relief under the law that was in effect when the plaintiff's cause of action arose.

(B) If the defendant in an action challenges the adequacy of the prima-facie evidence of the exposed
person's physical impairment as provided in division (A)(1) of this section, the court shall determine
from all of the evidence submitted whether the proffered prima-facie evidence meets the minimum
requirements spedfied in division (B), (C), or (D) of section 2307.92 of the Revised Code. The court
shall resolve the issue of whether the plaintiff has made the prima-facie showing required by division
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(B), (C), or (D) of section 2307.92 of the Revised Code by applying the standard for resolving a motion

for summary judgment.

(C) The court shall administratively dismiss the plaintiff's claim without prejudice upon a finding of

failure to make the prima-facie showing required by divisiori (B), (C), or (D) of section 2307.92 of the

Revised Code. The court shall malntain its jur-isdiction over any case that is administratively dismissed

under this division. Any plaintiff whose case has been administratively dismissed under this division

may move to reinstate the plaintiff's case if the plaintiff makes a prima-facie showing that meets the

minimum requirements specified in division (B), (C), or (D) of section 2307.92 of the Revised Code.

Effective Date: 09-02-2004
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2307.96 Asbestos clalm - ma>alt6ple defendants -

"substantial factor" test.

(A) If a plaintiff in a tort action alleges any injury or loss to person resulting from exposure to asbestos
as a result of the tortious act of one or more defendants, in order to maintain a cause of action against

any of those defendants based on that injury or loss, the plaintiff must prove that the conduct of that

particular defendant was a substantial factor In causing the injury or loss on wtiich the cause of action

is based.

(B) A plaintiff in a tort action who alleges any injury or loss to person resulting from exposui-e to

asbestos has the burden of proving ttiat the plaintiff was exposed to asbestos that was manufar_tured,

supplied, installed, or used by the defendant in the action and that the plaintiff's exposure to the

defendant's asbestos was a substantial factor in causing the plaintiff's injury or loss. In determining

whether exposure to a particular defendant's asbestos was a substantiaf factor in causing the plaintiff's

injury or loss, the trier of fact in the action shall consider, without Iimitation, all of the following:

(7.) The manner in which the plaintiff was exposed to the defendant's asbestos;

(2) The proximity of the defendant's asbestos to the plaintiff when the exposure to the defendant's

asbestos occurred;

(3) "I'he frequency and length of the plalntiff's exposure to the defendant's asbestos;

(4) Any factors that mitlgated or enhanced the plaintiff's exposure to asbestos.

(C) This sectioh applies only to tort actions that allege any injury or loss to person resulting from

exposure to asbestos and that are brought on or after the effecCive date of this section.

Effective Date: 09-02-2004
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