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STATEMENT OF TIIE CASE AND FAC'I'S

AmicrLs adopts the statement of the case and facts set forth by Appellant Ianies R.

Downour.

INTEREST OF AMICIJS CURIAE

The Office of the Ohio Public Defender ("OPD") is a state agency responsible for

providing legal representation and other services to indigent criminal defendants convicted in

state court. 'The primary focus of the OPD is on the appellate phase of criminal cases, inclading

direct appeals and collateral attacks on convictions. The primary mission of the OPD is to

protect and ensure the individual riglits guaranteed by the state and federal constitutions through

exemplary legal representation. In addition, the OPD seeks to promote the proper adininistration

of criminal justice by enhancing the quality of criminal defense representation, educating legal

practitioners and the public on important defense issues, and supporting study and research in the

criminal justice system.

As a»iicus ctrriae, the OPD offers the Court the perspective of experienced practitioners

who routinely haridle significant criminal cases in the Ohio appellate courts. The OPD has an

interest in this case insofar as Crim.R. 24(G) defines the role of an alteinate juror. Allowing

outsiders to be prescnt during deliberations is an infringement on criminal defendants' Sixth

Amendment right to a trial by jury. 1'hat right, one of the most critical that our federal and state

constitutions offer, should not be compronlised lightly.
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LAW AND ARGLJMENT

A. When, over objection, an alternate juror is present during deliberations, the burden
shifts to the State to prove an absence of prejudice.

When trial counsel objects to the presence of alteniate jurors in the jury rootn during

deliberations, the burden shifts to the State to prove an absence of prejudice. State v. Gross, 97

Ohio St.3d 121, 2002-Ohio-5524, at ¶136. In Gross, this Court held that reversible error occurs

when, over objection, altemate jurors participate in deliberations and eitlier 1) the State does not

prove the error to be harmless, or 2) the trial court does uot cure the error. Id. at ¶137.

Specifically, the Ohio Supreine Court reversed Gross' sentence because the State failed to show

an absence of prejudice and there was evidence that the alternate jurors participated. Id. at ¶136.

This Court should clarify the rule in Gross by holding that when trial counsel objects to

the presence of alteniate jurors during deliberations - with or without evidence of participation -

the burden shifts to the State to prove an absence of prejudice. As long as the alternates were

present in the jury room arid there was a contemporaueous objection, the nile should be that

prejudice is presumed. It is then up to the State to rebut that presumption. The question of

whether alternate jurors participated - over and above being simply present - would matter only

when there was no contemporaneous objection. See United States v. Olano (1993), 507 U.S.

725, 739 (holdnig that the presence of alternate jurors without objection is prcjudicial when they

participated in deliberations or exacted a "chilling effect" on the proceedings).

The State does not have an inipossible burden of proof. While that burden is high, it is

necessarily so. Applying the logic of the Maryland Supreme Court, which Mr. L'ownour cites in

his merit brief, the presumption can be rebutted only when an alternate juror has "no real

opportunity to influence the jury, such as wbere the alternate was in the jury room only

momentarily ...." Stokes v. Maryland (2004), 379 Md. 618, 641-42, 843 A.2d 64, 78. Those
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circrunstances would not require evidence from the jurors, which would violate Evid.R. 606(B).

Therefore, the State can meet its burden to prove absence of prejudice when there is a nonjuror

source of information. Additionally, trial courts can intei-view jurors on the subject of alleged

misconduct during the course of a trial. See Stale v. 1les•.sler, 90 Ohio St.3d 108, 121, 2000-

Ohio-30 (the trial court did not abuse its discretion in interviewing a jnror before the verdict

about alleged misconduct during deliberations). Such an interview would alleviate the need to

shif't the burden onto the State.

B. tn the alternative, it is structural error for an alternate juror to be in the jury room
during deliberations over objection.

Structm-al errors are constitutional defects that caxmot be analyzed under a harmless-error

standard. State v. Perry, 101 Ohio St.3d 118, 2004-Ohio-297, at ¶17, citing State v. Fischer, 99

Ohio St.3d 127, 2003-Ohio-2761. They affect the entire fi-amework of the proceedings, not just

some part of the trial process. Perry, at ¶17. Structural-error analysis is irrelevant unless a

constitutional error has ocetiured. State v. Esparza (1996), 74 Ohio St.3d 660, 662. Only a

limited class of cases are subject to automatic reversal becanse of structural error. Perry, at ¶18.

See ,Iohnson v. United States (1997), 520 U.S. 461 (complete denial of counsel); Turney v. Olsio

(1927), 273 U.S. 510 (biased trial judge); Vasquez v. Hillery (1986), 474 U.S. 254 (racial

discrimination in grand jury selection); McKaskle v. YViggins (1984), 465 U.S. 169 (denial of

self-representation at trial); Waller v. Georgia (1984), 467 U.S. 39 (deiiial of public trial);

Sullivan v. Louisiana (1993), 508 U.S. 275 (defective reasonable doubt instruction).

1. 'lle presence of alternate iurors in the jury room duriny deliberations is structural error,
because it involves constitutional error that defies harniless-error analysis and affects the entire
proceedin^s.

The Sixth Amendment guarantees criminal def8ndants "the right to a speedy aud public

trial, by an impartial jury...." That guarantee encoinpasses the right to have the jury make
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findings of guilty and render a verdict. Sullivan, 508 U.S. at 277. The Sixth Amendment right

includes a jury verdict based on a flnding of guilty beyond a reasonable doubt. Id. at 278. For

that reason, the Sullivan Court held that faihire to properly instruct the jury as to reasonable

doubt was structural error. Id. at 281-82. The Sullivan analysis acknowledged that errors in a

jury's verdict ar•e of constitutional magnitude. Id.

Sullivan recognized that some constitutional eiTors invalidate convictions. Id. at 279. In

assessing which en•ors fall into that structural-error category, the Court stated that the proper

inquiry is "whether the guilty verdict actually rendered in this trial was snrely unattributable to

the eiTor." Id. (emphasis original). Harniless-error review does not apply in those circumstances

because the verdict does not satisfy the Sixth Amendment. ld. at 280. Because there was no jury

verdict of guilty beyond a reasonable doubt - as the trial court's instructions were ineorreet -

there was effectively no verdict. Id. Therefore, "there is no object, so to speak, upon which

harmless-error scnrtiny can operate." Id. (emphasis original).

Here, the presence of an alternate juror during the jury's private, cloistered deliberations

is a similar constitutional error implicating the Sixth Amendment right to a trial by jury. The

alternate is not a part of the jury. State v. Mesrphy, 91 Ohio St.3d 516, 532, 2001-Ohio-112.

Rather, the alternate's presence is structural error, which requires automatic reversal of Mr.

Downour's conviction. See, e.g., Washington v. Rectrenco (2006), 548 U.S. 212, 219 (structural

errors require automatic reversal).

2. Mr. Downour's case is distinQuishable frorn cases declining to apply structural error wlien no
objaction was made at trial.

When there is no objection on the record, this Court has been reluctant to apply structural

error. Perry, at 1120, 24; State v. Fischer, 99 Ohio St.3d 127, 2003-Ohio-2761; State v. I-Iill, 92

Oliio St.3d 191, 2001-Ohio-141. In Hill, this Coru-t declined to apply structural error to the use
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oi' an anonymous jury, holding that courts should exercise caution in applying stn.ictLual-error

distinctions within a plain-error standard. I7ill, 92 Ohio St.3d at 199. Because structural errors

are so fimdamental that they defy harmless-error analysis, "it is arguable whether the harmless-

error/structural er-ror distinetion... should also apply to a plain-error case in which no objeetion

was raised at trial." Id. In particular, this Court noted that an unwarranted expansion of Crim.R.

52(B) would have destructive effects on the jury trial process. Perry, at ^20.

Applying that logic, this Court addressed the presence of alternate jurors in the jury room

during deliberations urider a plain-error standard. State v. Jackson, 92 Ohio St.3d 436, 2001-

Ohio-1266. This Court acknowledged in Jackson that the trial court's failure to follow Crim.R.

24(F) - now Crim.R. 24(G)(1) - was error. Id. at 439. Accord Mz{rPhy, 91 Ohio St.3d at 531.

But there was no objection to the alternates in Jackson. '1'herefore, in the context of plain error,

the Jackson Court was unwilling to presumc prejudice. Id. This Court relied on the United

States Supreme Court's ruling in Olano, 507 U.S. at 725, which held that tlie presence of

alternate jurors in deliberations did not amount to plain error. Id. Because the appellant failed to

either object at trial or show that he was prejudiced on appeal, the Jackson Court overruled the

proposition. id. at 440.

Unlike those cases, Downour's trial counsel mactc a contemporaneous objection in the

trial court. That objection preserved the issuc for review and supports structural-error analysis.

This Court is not bound by its precedent in the Jackson line of cases or by the IJnited States

Supreme Court's decision in Olano interpreting the effect of alternate jurors on deliberations

under a plain-error standard of review. Rather, this Court should hold that allowing the alternate

jurors to be present in the jury room dLiring deliberations, over objection, was stnictural error and

merits reversal. Because there was an object on the record, and because the presence of the
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alternate jurors was structural error, Mr. Downour is entitled to an automatic reversal of his

conviction.

CONCLUSION

Based upon the foregoing, this Court should reverse the iuling of the Sixth District Court

of Appeals and grant Mr. Downour a new trial.

Respectfully subinitted,

OFFICE OF THE OHIO PUBLIC DEFENDER

C,,tmAIR R(0082335)
Assistant State Public Defender

250 East Broad Street - Suite 1400
Columbus, Ohio 43215
(614) 466-5394
(614) 752-5167 - Fax
clairc.cahooii@^opd.ohio.gov

COUNSEL FOR AMICUS CURIAE,
OHIO PUBLIC DEFENDER
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