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STATEMENT OF FACTS

This cause and matter is before the Courl on appeals from delerminations
of the Ohio Board of Tax Appeals (BTA hereafter) involving several
properties acquired by the appellant-taxpayer as a result ol its purchase of
an entire portlolio of separate buildings located in Marietta | Georgia;
Roswell, Georgia; Duluth, Georgia; Norcross, Georgia; Suwanee, Georgla,
Orlando, Florida; Lake Mary, Florida; Cincinnati, Ohio; Blue Ash, Ohito;
Sharonville,Ohio; Fairficld, Ohio; West Chester, Ohio; Solon, Ohio;
Strongsvilte; Ohio; Twinsburg, Ohio; Lewis Center, Ohio; Grove City, Ohio,
CColumbus, Ohio; Minneapolis, Minnesota; Chanhassen, Minnesota; Fagan,
Minnesota; Eden Prarie, Minnesota; Edina, Minnesota; Bloomington,
Minnesota; Golden Valley, Minnesota; Plymouth, Minnesota; St. Paul,
Minnesota; Fridley, Minnesota; Cedar Lake, Minnesota; Crystal, Minnesota;
Iopkins, Minnesota, Nashville, Tennessee; Morrisville, North Carolina; and
Raleigh, North Carolina.

The properties subject to these appeals arc located in two separate
taxing districts of Franklin County and ALL, WERE TRANSFERRED AS
PART OF THE BULK SALE OF THE ENTIRE PORTFOLIQ.

In the complaints filed by the two separate boards of education, ( districts
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40 and 560}, all of the propertics were listed and the ONLY EVIDENCE
produced by the TWO boards of education was the single conveyance form

ol 9-29-03 listing the following properties:

PROPEHRTY PARCIL

3940 Gantz, 40-4140-80
4000 Gantz., 40-4140-89
2190-2200 Westbelt, S60-201732
2787-2805 Charter 560-189895
2829-2843 Charter S60-189895
3800 Zane Trace S560-112021
3035 Zane Trace 5600-191461
Westbelt 1] land S60-189895

Parcel 560-191461 [ 3635 Zane Trace | was sold within weeks of the
transfer and was the subject of BTA Case 06-A~1788. This property was
referenced by the BTA in a [votnote as not part of its decision but sold for
less several weeks afler Appellant’s acquisition for less than the Board of

Fducation allocation.

The single conveyance form listed all of the Franklin County
propettices transferred and listed fhe.bulk amount of $34,336, 121. NO
ALLOCATION WAS MADE EITHER ON THE CONVEYANCE FORM
OR INTHE PURCHASE CONTRACT . THE ONLY ALLOCATION
THAT WAS MADE WAS THE ALLOCATION ON THE BOE’S

COMPLAINTS WHICH HAD A GREATER AMOUNT ON



PARCEL 560-191461 than the actual subscquent arms-length sale ( BTA
06-A-1788).

The properties are all different, and are all located in different locales,
and arc different in size and construction. No evidence was presented by
cither BOF other than the conveyance form, also in the statutory transcript,
and no evidence was presented by the BOIT as to a valuation of each of the
separate propertics n the two taxing districts,

At the Board of Revision (BOR) hearing, appellant objected to the use
of the bulk transfer convevance forn as evidence as to the value of the
mdividual properties and objected to the allocations made by the BOE as

there was no collateral evidence as to the value of each separate property.

LEGAL ARGUMENT

Propasition of Law No. 1:

A complainant before a county board of revision has an affirmative duty
to present evidence as to the valuation it asserts is proper,

Proposition of Law No. 2:

Where a complainant before a county board of revision relies on a bulk
sale of separate parcels, each of which is a separate and distinct
economic unit, the complainant must produce reliable and competent
evidence as to the proper valuation of each of the separate economic
unity.



The burden of proof 15 upon the party asserting a valuation different
from that of'a county auditor before a board of revision with regard to its
assertion in thecomplaint. Elsag-Bailey, Inc. v. Lake Cty. Bd. of
Revision (1966), 74 Ohio St 3d 647; Consolidated Alwminum Corp. v,
Monroe Cty. Bd. of Revision (1981}, 66 Ohio St. 2d 410); Ashiey Woods,
L.P v, Hamilton Cty. Bd. of Revision (Aug. 8, 2003), BTA 2003-1-90),
unreported; Cross Country Inns, LLC. V. Hamilton Ciy. Bd. of Revision
( September 24, 2004}, BTA 2003-A-1266, unreported , Pingue
v. Franklin Ciy. Bd. of Revision (I 999)., 87 Ohio Si. 3d 62 (involving the
bulk sale of identical condominium units). Before the BTA | the burden of
persuasion does not change to the opposing party. And a complainant has
the affirmative duty to prove it’s the valuation it asserts.. SKE: Cincinnati
Bd. of Education v. Hamilton Cty. Bd. of Revision (1997), 78 Ohio St 3d
325; Bd. of Edn. of the Columbus City School Dist. V. Franklin Cty. Bd. of
Revision ( Nov. 28, 1997)), BTA No. 1996-8-93 , unreported, SEE:
Cleveland Bd. of Edn. V. Cuyahoga Cty. Bd. of Revision (1994) 68 Ohio
St. 3d 336, 337; Springfield Local Bd. of Edn. V. Summit Cty. Bd. of

Revision (1994), 68 Ohio St. 3d 493,495,
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In Lakota Local School Dist. Bd. of Edn. V. Butler Cty. Bd. of
Revision, 108 Ohio St. 3d 310, 2006-Ohio-1059, the Supreme Court was
quite clear that in instances where an Appellant board of education fails to
present evidence in support of its appeal, it is error for the BTA to rule in
tavor of the Appetlant BOE. The burden does not shift 1o the taxpayer in
this instance, see: Cummins property Services v. Franklin Cty. Bd. of
Revision, 2008-Ohio-1473 af paragraph 43, page 16. 1t was incumbert
upon the BOE as an appellant challenging the BOR determination fo
support its claim. Columbus City School Dist. Bd. Of Edn. V. Franklin Cty.
Bd. Of Revision (2001), 90 Ohio St. 3d 564.

“ When cases are appealed from a board ol revision to

the BTA, THE BURDEN OF PROOF IS ON THE APPELLANT,

WHETHER IT BE A TAXPAYER OR BOARD OF

FDUCATION, to prove its right to an increase or decrease from the

value determined by the board of revision . Cincinnati School Dist.

Bd of Edn. V. Hamilton Cty. Bd. of Revision (1977), 78 Qhio St. 3d

325, 328, ***  The Appellant before the BTA must present competent

and probative evidence to make its case; I'T 1S NOT ENTITLED (o

a reduction or an increase in valuation merely because no evidence is

presented against its claim. Hibschmar v. Board of Tax Appeals

(1943), 142 Ohio St. 47 *** “ Id. At 566( parallel citations omitted
And emphasis added).

The rules are the same before a county board of revision and the BTA must

have competent evidence in order to endorse an action of a board of

revigion.



In Columbus City School Dist. Bd. of Edn. V. Franklin County
Bd. of Revision (2001), 90 Ohio St. 3d 564, the Court stated stated at page
3% We cannot affirm a determination of value by the BTA that is not
supported by sufficient probative evidence™,
Any finding ol fact by the BTA or determination of substantive merits
must be based on cvidence Hawthorn Mellody, Inc. v. Lindley (1981),
65 Ohio St. 2d 47, 417 N.£. 2d 1257, and the BTA is required to state what
cvidence it considered relevant in reaching its determination Howard v.
Cuyahoga Cty. Bd. of Revision (1988) 37 Ohio St. [95, 524 N.E. 2d
887, 889.

Columbuy Bd. of Edn. V. Franklin Cty: Bd. (3}‘,1(’@11310}1 (1996), 76
Ohio 5t 3d 13, Black v. Cupahoga Cty. Bd. of Revision (1985), 16 Ohio St.
3d 11.

Suffice it to say it is error for the BTA to affirm the BOR’s
valuation when the complainant has not presented sufficient evidence to
the BOR to justify its position and the value it asserted. Bedﬁ;fd Bd. of
Edn. V. Cuyahoga Cty. Bd. of Revision (2007), 115 Qhio St 3d 449, 2007-

Ohio-5237.



Unlike the parcels in - Pingue v. Frankfin Cty. Bd. Of Revision (1999), 87
Ohio St. 3d 62, which involved IDENTICAL CONDOMINIUM UNITS, the
parcels are not in the same place but are vastly different separate
properties,

In adissent in Pingue, Justice Cook pointed oul: * The presumption
In R.C5713.03, however does not apply to Pingue’s multiple-parcel
purchase because the statutory scheme prefers the valuation of mdividucal
parcels unless multiple parcels are shiown to be a single economic unit.”
Id. At page 7. Moreover, in Polaris Amphitheater Concerts, Inc. v,
Delaware Cty. Bd. of Revision, 118 Ohio St. 3d 330. 2008-Ohio-2454
the Court entertained jurisdiction over an appeal involving one facet of a
parcel valuation- the land value- as separate from the total, je. land and
improvements, and found that an evidentiary basis was necessary as to
BOTH land and improvements which ostensibly, could be appealed
individually.

In the BTA case of Trans Healthcare of Ohio, Inc. v. Cuyahoga
County Board of Revision, et al. (May 16, 2003) BTA Case No. 2002-R-

2563, attached, the B'T'A rejected the bulk sale conveyance form with regard
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(o the 14 propertics that sold 5 months atter the tax licn date in issue for the
bulk price of 36 million dollars as having evidentiary value.

In Trans Healthcare, the BTA {ound that there must be some
evidentiary basis to delineate between the values of the various separate
properties as to * location. land size, building size construction quality, age
of improvements, special financing, and amenities for the various
properties ™ (Id. At pages 9 and 10). The BTA finding: ... the board finds
that Trans Healthcare has failed to establish fh;z{ the bulk sales price is
indicative of the true vafue for the subject property for the tax licn date.”
(Id. At page 11). The only allocation made herein was by counsel for the
board of education in filing its complaint and no evidence supports it.

In a seminal case involving bulk transfers, Corporate Exchange
Buildings IV and V., L.P. v Franklin Cty. Bd. Of Revision (1998), 82 Ohio
St 3d 297, atissue was the allocation of two office buildings in the same
office park adjacent (o cach other. At the BOR, Corporate Exchange sought
to have the value of both reduced to the arms-length sale price ( there was
no issue that the transter was not arms-length) of $14%500,00() from the
auditor’s combined value of $19,030,000. Thre BOR refused to allocate; the
BTA refused to allocate even though the president of Corporate exchange

who negotiated the purchase testilied how the deal was consummated and



the price arrived at. | Copies of the BTA decision and Supreme Court
decision attached hereto]. In her Dissent, Justice Lundberg Stratton stated:
“ Because Ido not understand how the BTA can insist on taxing
these two properties at a combined value of 319,030,000, while agreeing
that the true value is $14,500,000, 1 must strongly dissent from the
majority’s affirmance of the BTA’s decision. I would find the decision io
be arbitrary, unrcasonable, and patently unfair”. ( I1d at page 6).
It 1s strongly asserted that the BTA ignored not only its decision
but alse the Supreme Court decision in Corporate Exchange, which
[s appended hereto. It 1s interesting to note that this same BOR refused to
allocate hetween 2 adjacent buildings in the same taxing district. Is the
difference in treatment predicated on additional tax revenue?
How can the pufchaser of property not be justified in allocating between 2
buildings he bought but a BOL who was not invelved, has provided
no basis for its proposed numbers, and provided no collateral evidence of
value |, represented by an agent who did not even see the property, be
accorded such authority? And how does a board of revision, confronted by a
bulk sale ol the properties , make a allocation without any evidence

or explanation and shift the burden of proof on the taxpayer and not on



the BOL, the original complainant, as required?

In Corporate Exchange, supra, the Court pointed out at page 3 that
the parcels were not identical and stated clearly = Tlowever, as the appellant
before the BTA | Parinership needed to show that its allocation of the
purchase price between the twa parcels represented the true value of each
parcel.” The same burden would apply at a board ol revision. TTow then,
did the BTA in this casc affirm allocalions-not between two properties- bul
between eight separate properties in two diflerent taxing districls without
requiring the same level of proof that it applied to the taxpayer in
Corporate Exchange, supra ?

In the recent decision of the Supreme Court in Kuickerbocker
Properties Inc. XLII v. Delaware Cty. Bd. of Revision, 2008-Ohio-3192
(April 22, 2008}, the Supreme Court clearly discussed how actions of a
BOR can shilt the burden as well as deny basic due process and how it is
unlawful for the BTA to allow it to happen. It is clear from the record

that the action of the BOR in these cases do likewise.

Proposition of Law No. 3:

The Court will not kesitate to reverse a BTA decision that is based on an
incorrect legal conclusion or where there is no underlying evidence of
record to support the decision of the BTA.

In the recent per curiam decision of the Court in Worthington City
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Schools Bd. of Edn. V. Franklin Cty. Bd. of Revision, Stip Opinion No.
2009-Ohio-5932 the Court was quite clear in that a review of a BOR
decision by the BTA must encompass a review of the evidence and that the
BTA must stale what evidence it found dispositive { slip opinion page 13).
In this matter, the conveyance form listed the various parcels, in bulk
with one “price” listed for all { BOR exhibit B, attached) and the deed listed
all of the properties without any separation ol value as to each ( BOR
Fxhibit A, attached). As a factual and practical matter it is impossible for the
BTA to pomt to any evidence ol value for each of the scveral separate and
distinet propertics as no such evidence was presented by the board of
education and there is none ol record. In fact the only separation of value
was by some unknown calculation(s) by the altorneys for the board of
education by way of an attachment to the complaints filed ( see appended
attachment). This hardly rises to the level of evidence as there is no support
for these numbers and the board of education had no appraisals or other
evidence as to the values of each of the separate and distinct properties.
It is thus impossible for the BTA (o point out any evidence that lends
credence to the “allocations™ and the record contains no support for these
numbers. The BTA decision is erroneous and unlawful in that it affirmed

allocations for which there was no evidentiary basis for this unknown bulk

—11-



sale allocation , See: HK New Plan Exchange Property Owner 11, L.L.C. v
Hamitlton Cty. Bd. of Revision, 122 Ohio St 3d 438, 2009-Ohio 3546.

CONCLUSION

[t is respectiully requested that the Court reverse the decision of the BTA
and, upon remand to Order the valuation of the subject properties at the

Audifor’s original values as there was no evidentiary basis for the decision.

{\up’/d “(11[3 f)tfbll]ltiﬁ;[
/ff//»QL /(:{/ /(/L

Wayn(,F /P/etkuvzu (()077080 |
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Attorsey for Appellant
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Appellant, FirstCal Industrial 2 Acquisitions,LLC., hereby gives
notice of its appeal from a final order of the Ohio Board of Tax Appeals in
the matter of FirstCal Industrial 2 Acquisitions, LLC. v. Franklin County
Board of Revision, Franklin County Auditor , and Boards of Education of
the South-Western City Schools and Hilliard City Schools, being Case
Numbers 2006-B-178&9; 2006-B-1790; 2006-B-1791 and 2000-B-1792 on
the Docket of the Ohio Board of lax Appeals,

The final order, hereby appealed pursuant to the pertinent provisions
of section 5717.04, was journalized by the Board of Tax Appeals on
July 28, 2009 and a true copy of the final order is appended hereto
and made a part hereof .

Appellant, FirstCal Industrial 2 Acquisitions, LLC. states that the
final order of the Board of Tax Appeals is unlawful and erroneous in the
following respects:

I. The final order is unlawful and erroneous in that the Board of Tax
Appeals determination is contrary to Dayton-Monigomery Cly. Port Auth.

V. Monigomery Cty. Board of Revision, 113 Ohio St 3d. 281, 2007-Ohio-
1948.

2. The final order is unlawful and erroneous in that it affirmed the
allocation of a bulk sale for which allocation there was no evidence
presented to the board of revision contrary to Corporate Exchange Bldgs.
IV & V, L.P v. Franklin Cty. Bd. of Revision (1998), 82 Ohio St 3d 297,
and the BTA unreasonably and unlaw{ully determined that Pingue v.
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Franklin Cty. Bd. of Revision (1999), 87 Ohio St. 3d 62 ( involving the
butk sale of identical condominium units in a bulk sale ) was applicable to
the subject properties which are dissimilar separate properties in two
separate taxing districts.

3. The final order is erroneous and unlawful in that it is contrary to the
Court’s deciston in Simmons v. Cuyahoga Cty. Bd. Of revision (1988), 81
Ohio St. 3d 47.

4, The determination of the BTA is unlawful and erroneous in that it
purported to make a de novoe determination of the value of the property
without probative evidence as to its conclusion. Its decision thus violated
the principles stated by the Court in Coventry Towers, Inc. v. Strongsville
( 1985 ), 18 Ohio St 3d 122 that any such review by the BTA be upon the
preponderance of the evidence, the “evidence” being an unsupposted
allocation of a bulk sale of properties in two taxing districts.

5. "The BTA decision 1s unreasonable and unlawful in that it ignores the
dictates of Cleveland Bd. Of Edn. V. Cuyahoga Cty. Bd. of Revision

( 1994 ), 68 Ohio St 3d 336; Crow v. Cuyahoga Cty. Bd. of Revision
(1998 ), 50 Ohio St. 3d 55; Mentor Exempted Village Bd. of Edn. V.
Lake Ctry. Bd. of Revision ( 1988 }, 37 Ohio St. 3d 3138.

6. The BTA unlawfully placed the burden of persuasion on taxpayer
contrary to Springfield Local Bd. of Edn. V. Summit
Cty. Bd. of Revision ( 1994 ), 68 Ohio 5t 493.

7. The BTA decision is unreasonable and unlawful in that it ignored the
holding of the Court in 8t Bernard Self-Storage, L.L.C. v, Hamilton
County Bd. of Revision, 1155 Ohio St. 3d 365, 2007-Ohio-5249 in that the
allocation of the bulk sale was unsupported by evidence, and the BTA
deciston is contrary to Heéimerl v. Lindiey (1980). 63 Ohio St. 2d 309, 408
N.E. 2d 685; Conalco, Inc v. Monroe Cty Bd. of Rews‘wn (1977), 50 Qhio
St 2d 129, 363 N.E. 2d 722.
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WHEREFORE, Appellant respectfully requests the Court reverse

the unlawful and unreasonable final order of the Board of Tux Appeals.

it

Wayng B Petkovic (00”70‘%6)
Attorney lor Appellant taxpayer
840 Brittany Drive

Drelaware, Ohio 43015

Phene: 740-362-7729

Fax: 740-362-4136

Reg

CERTIFICATE OF SERVICE
A copy of the foregoing was served upon counsel for the county by certified
mail #7005 0390 0001 9567 1638; upon coungel for the Tax Commissioner
by certified mail 7005 0390 0001 9567 1515; and upon counsel for the
Board OfT iducation by certified mail 7005 0390 0001 9567 1522 this
ZC’) day of August, 2009,

Wi
Wayri¢ E. Petkovic (0027086)
Attofney for Appellant
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Ms. Margulies, Mr. Johrendt, and Mr. Dualap concur.

This cause and matler comes to be considered by the Beard of Tuax
Appeals upou four notices of appeal filed by appellant,” FirstCal lndustrial 2
Acquisition, LLC (“FirstCal™) on November 3, 2006 lrom  decisions, malled Oclober
5, 2006, of the Franklin County Board ol Revision (“BOR”), appellee herein

The subject properties are located in the City of Grove City - South-
Western City School District and City of Columbus — Hilliard Local School District
taxing districts’ of Frankiin County, Ohio, and arc further dentified as parcel nos.
040-004140-80, 040-004140-00, 560-112021, 560-189895, and 560-201732. The
Franklin County Auditar found the true and laxable values of the subject properties
{or tax year 2005 to be as follows:

Parcel No. 040-004140-80

Troe Value Taxable Valie
Land $ 047900 $ 331,770
Building $ 147,600 $ 51,450
Total $ 1,094,900 $ 383,220

Parcel No. 040-004140-%)
True Value Taxable Value

Fand $ ¢t % 0
Building $ 6,805,100 $ 2,381,790
Tolal 3 6,805,100 32,381,790

! Heard together and decided herein together for administrative efficiency.
* T'he Board of Education of the South-Western City Schools is appeliee in BTA No. 2006-B-1789 whereas the
Board of Bducation of the Hilliacd Locat Schools is appellee in BTA Mos. 2006-B-1790, 1791, and 1792,
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Parcel No, 560-1 12021

Land
Building
Total

Parcel No. 560-189895

Land
Building
Total

Farcel No, 560-201732

[and
Buiidig
Total

True Value

277,900
$1,672,100
$1,950,000

True Valye

51,082,000
58,118,000
£9,800,000

True Value

$ 416,200
$2,283.800
$ 2,700,000

Taxable Value

$ 97,270
$ 585240
$ 682,510

Taxable Value

5 588,700
32,841,300
$3,430,000

Taxahle Value

b 145,670
3 945,000
$1,096,670

Upon consideration of the complaints filed by the boards of education

(“BOEs™, the BOR determined the true and taxable values of the subject properties

for the 2005 tax year t¢ be as follows:

Parcel No. 040-004140-80

Land
Building
Total

True Value

§ 947,900
147,000
$ 1,094,900

Tuxable Value

$ 331,770
$ 51,450
§ 383,220

A




Parcel No. 040-004140-90

True Value

Taxable Vulue

f.and by & % {
Building £9,897.100  §3,463,990
Total $ 9,897,100 3 3,463,990

Parcel No. 360-112021

True Value

Taxable Value

fand $ 277900 $ 97,270
Building $2.459.600 § 860,860
Total $2,737,500 $ 958,130

Parcel WNo. 560-159895

Truce Value

Taxable Value

Land $ 1,682,000 $ 588,700
Building $11,945,900 $4 181,070
Total $13,627,900 $4.709,770

Parcel No. 560-201732

True Value

Taxable Value

Land b 416,200 § 145,670
Building $3,362,500 $1,170,880
Total $ 3,778,700 $1,322,550

In its notices of appeal, FirstCal claimed that the subject propetties
should be valued at the figures previously determined by the auditor.

The matter was submitted to the Board of Tax Appeals pursuant to R.C.
5717.01 upon the notices of appeal and the statulory transcripts certified by the

Franklin County Auditor, as secretary of the BOR. The board also has the record of
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the evidentiary hearing conducted by the BTA on April 23, 2008, FirsiCal and the
BOFEs also submilted legal argument.

The subject propertics were purchased on Oclober 12, 2005 by IirsiCal
for $34,336,121. Hx. 3. The sale entailed five parcels.3 These are the parcels hsted
herein above along with permanent parcel no. 560-191461.° There is no evidence in
the records of an allocation of values to the parcels by the buyer or seller. It is also
not disputed that the sale represents s anm’s-length transaction.

On Mareh 24, 2006, the BOFEs filed [ive separate complaints for cach of
the five parcels pursuant to the subject sale for lax year 2005, Thercaller, the BOR
accepfed the subject sale as an army’s-length transaction and allocated values to each
of the five parcels, S.T., Audio Recording,  FirstCal appealed the five cases to the
BTA on November 3, 2006, The appeals were assigned case neos. 20006-R-1788,
2006-B-1789, 2000-13-1790, 20(]64’;’.-1?‘91, and 2006-13-1792. BTA No. 2006-R-1788
was subsequently voluntarily dismissed. D27 Zane Trace, LLC v. Frarklin Cry. 8d.
of Revision (Mar, 18, 2008), BTA No. 2006-A-178§, um‘epor{cd.S

At the hearing before the BTA, TirstCal did not bring forth any
wiinesses but presented copies of the limited warcanty deed, the agreement for

purchase and sale, a conveyance fee stalement evidencing the tansfer, an Ohbio

* The limited warranty deed and conveyance fee statemenl appesr o coniain sowe duplications and/or eirors
in listing parcel uumbers, but il is uncontroverted that the sale entailed five parcels.  Parcel no. 040-004140
carries an “80” and “90” designation to reflect the tuxable and tax-abated portions.

‘Phis parcel is the subject of DZT Zane Trace, LLC v, Franklin Cty. Bd, of Revision {(Mar. 18, 2008}, BTA

No. 2000-A-1788, unreported.
* That property subsequently transferred from FirstCal to “DCT Zane Trace, LLC™ for $3,200,000 on March
20, 2006 according to the conveyance fee stalement.  BZT Zane Trace, LLC, supra, Ex. L
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supreme Court case, a BTA decision, and a letter from appellant’s counsel to the
BOFE counscl. Exs. 1-6. All were admitied into evidence by the board except for the
agreement for purcluse and sale. Exo 2. The board reserved rling pursuant to an
objection by BOES counsel that the document was neither part of the record nor
authenticated. This board reserved ruling 1o allow the partics (e brief the matter.

R.C. 571519 (G) provides:

A complaimant shall provide to the board of revision all
informalion o evidence  within  his  knowledpe  or
posscssion that affects the real property that is the subject
of his complaint, A complainant who fails to provide such
nformation or evidence is precluded from wroducing it
on appeal o the board of tax appeals * * ¥, cxcept that the
board of lax appeals or court may admit and consider the
evidence i the complamant shows good cause [or his
failure Lo provide the information or evidence to the board
of revision.”

The record reflects that FirstCal did not [ile a complaint or counter-complaint before
the BOR; therefore R.C. 5715.19(G) is mapplicable in the case before us. Sce New
Winchester Gardens, Lid. v. Franklin Coe. Bd. of Revision (1997), 80 Ohio St.3d 36,
{overruled on other grounds). The BOLis”™ objection is overruled,

At the BTA hearing, FirstCal argued, as {ollows:

“Anyhow, with regard to the issue before the [bloard, the
[bloard of [¢]ducation filed a [clomplaint in which it listed all
of the properties involved which parenthetically are in two
ditferent taxing districts within Franklin County. All of these
propertics were listed and then each [c]Jemplaint satd now this
one over here is involved. So what you have is $34 million,
an allocation made by counsel for the [bjoard of [e]ducation
in filing the {clomplaints with regard to this $34 million bulk
sale...having been no differentiation in the deed or the
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conveyance forms or the purchase conlract with regard to a
separate value for each property.

“Then a letter was requested that - A letler was sent
requesting that alt of these mmatters be consolidated.  Here's
when the [rubbing] begins.  The {bloard of fe]ducation

consolidated these matiers.

CESE

“The ather Issue that we intendd fo raise in our briel and
support is the sufficiency of these [clomplants with regard to
granting jurisdiction, the admixture of eight various parcels
two taxing districts on one bulk purchase, uk, and then trying
o call [sic] out from that an allocated value that was
essentially allocated by the [bloard of {e]ducation.

“We also think that the jurigdictional defect is readily
apparent with regard to the prohibition aboul including
properties in separate taxing districts.” HLE, at 7-9.

fin its July 14, 2008 brief, FirstCal contends as follows:

“The propetties subject to these appeals are located m fwe
separate {axing districts of Iranklin County and ALL
WERE TRANSFERRED AS PART OF THE BULK SALE
OF THE PORTFOLIO.  In the complaints filed by the two
separate boards of education, (districts 40 and 560), all ol the
properties were listed and the ONLY EVIDENCE produced
by the TWO boards of cducation was the conveyance form of
9-29-0)5 listing the following properties: {list omitted herein]

“The conveyance form listed all of the Frankiin County
properties transferred and listed the bulk amount of
$34,336,121. NO ALLOCATION WAS MADE EITHER
ON THE CONVEYANCE FORM OR IN THE PURCHASE
CONTRACT (Exhibit 3), THE ONLY ALLOCATION
THAT WAS MADE WAS THE ALLOCATION ON THE
BOFE’S [sic] COMPLAINTS WHICH HAD GREATER
AMOUNT ON PARCEL 560-191461 than the actual
subsequent arms-length sale (BTA 06-A-1788).
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“The properties are all different, and are all located in

differcnt locales, and are different in size and construction.

MNo evidence was presenled by either BOE other than the

conveyance form***”  Id. at 2-5.

Regarding the jurisdictional argument raised by FirstCal, the BOEs
responded, as follows:

“As to Appellant’s [jurisdictional] claims, no parcels in two

taxing districts were included W a single BOR complaint.

Parcel Nos. 040-004140-80 and  040-004140-90  were

included m one complamt (BOR 05-091211). The other tour

parcels were all located in taxing district 560 and they were

included in the four other complaints filed by the Board of

Fducation.” BOEs® June L8, 2008 brief ar 3.

We have revicwed the records and find FirstCal’s prisdictional claim (o
be without merit. Sce, also, Simon DeBartole Group L0, v. Cuyahaga Cty. Bd of
Revision, Cuyahoga App. No. 85052, 2005-Ohio-2621. We now turi to the merits of
the cases before us,

FirstCal argued that the subject sale was a bulll sale and that there was
no evidence as to the proper allocation of value to each of the subject properties,
Appellant directed owr attention to Corporafe Hxchange Bldgs. W & V. LP. v,
Franklin Cty. Bd. of Revision (1998), 82 Ohio SL.3d 297, in support. Fx. 5.

This board acknowledges that the sale 1s a bulk sale of five properties.
However, sale prices gamered through bulk purchase transactions have been accepted

as indicators of fair market value, Pingue v. Franklin Cty. Bd. of Revision (1999), 87

~ Ohio St.3d 62, and rejected as indicators of fair market value. Ilsag-Bailey, Inc. v.
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Lake Cty. Bd. of Revision (1996), 74 Oluo St 3d 647

in St. Bernard Self-Storage, L.L.C.v. Hamilion Ciy. Bd of Revision,
115 Ohio St.3d 365, 2007-Ohio-5249, the Supreme Court had belore it a purchase
contract which allocated the sale price among various components of the sale. In
rejecting the amount allocated by the purchase contract lor purposes of valuing the
real property for ad valorem lax purposes, the cowrt also reflected on the application
ol the case law swrrounding arma’s-length sales:

“ekE The starting poiot for our analysis is the seftled
proposition that “the best evidence of “true value in
money” s the proper allocation of the lump-sum
purchase price and not an appraisal lgnoring the
contenporanecus sale.” Conalco, Inc. v. Mowroe Cry.
Bd of Revision {1971, 50 Ohio St.2d 129, 4 0.0. 3d 309,
363 N.E2d 722, paragraph two of the syllabus. We
helicve this principle fully comperts with our more
recent holding in Berea Uity School Dist. Bd. of Fdn v,
Cuvahoga Cty. Bd of Revision, 106 Ohio St.3d 269,
2005-0Ohio-4979, 834 NIE.2d 782, 9 13, that “when the
property has been the subject ol a rceent arm’s-length
sale between a willing scller and a willing buyer, the sale
price of the property shall be “the true value for taxation
purposes.” Td., quoting R.C. 5713.03. As a result, we
view the Cornalco syllabus as effectuating the Berea
doctrine m the confext of a bulk sale.

“Bulk sales do differ, however. Unlike a simpler
transaction where a single parcel of real property is sold
individually, a bulk sale may involve the sale of all the
assets of a business, whereby a parcel of real properly
constitutes one of many business asscts sold at the same
time for an aggregate sale price. Alterpatively, a bulk
sale may consist of 4 sale of numerous real estate parcels
at an apprepate price as part of a single deal. In all such
cases, a question arises beyond the basie pronouncement
of Berea: whether the proffered allocation of bulk sale
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price t the particular parcel of real property is ‘proper,’
which is the same as asking whether the amount
atlocated reflects the truc value of the parcel for tax
purpeses.

“St. Bernard advocates the principle that an atlocation
presented on the face of a purchase coniract, i that
contract and  that allocation have been negotiated
hetween the parties, should automatically acquire the
force of preswmptive—-il not conclusive--validity. We
disagree. While St. Bernard’s suggested approach would
be simple Lo apply, it is not appropriate, because there
may be various purposes in allocaling a purchase price.
Bven in cases where those purposes are fully legitimate,
the amount allocated to a particular parcel does not
necessarily reflect the Wwue value in money of the parcel.
See Heimerl v Lindley (1980), 63 Ohio St.2d 309, 311,
17 0.0.3d 200, 408 N.E.2d 685.

“In bulk sale cases, we Lypically look for corroborating
ndicia to ensure thal the allocation reflects the frue value
of the property. Where attendant evidence shows reason
to doubt such a correspondence, we decline to use the
allocation to  establish true value. In feimerl for
example, the evidence showed that an allocation of the
purchase price of & business to certain personal property
on the cempany’s books was performed “for the sole
purpose ol reducing the parties” federal income lax
liabilitics” and accordingly was ‘not mtended lo reflect
the truc value of the equipment component of the
business.” kd. at 309-310, 17 0.0.3d 200, 63 Ohio St.2d
309, 408 N.E.2d 685. Instead of using the new allocated
hook value, the taxpeyer continued using the previous
cosl-depreciation schedule in preparing its personal
frroperty tax returns.

“In Heimerl, we cxpiessly distinguished the issue of
allocation from the situation in which the personal
property to be valued was the sole subject of the sale.
Heimerl, 03 Ohio St2d at 311, 17 0.0.3d 200, 408
N.E.2d 685, citing Grabler Mfa. Co. v. Kosydar {1975),
43 Ohio 5t.2d 75, 72 0.0.2d 42, 330 N.E.2d 924. In
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Heimer!, the value assigned to the property “‘was an
arbitrary apportionment of the whole for federal tax
purposes,” whereas in Grabler the ‘valuations were
dircet buy and sell prices of the paticular assets.’
Heimerf al 312,

“In the area of real property valuation, we have not
hesitated to authorize a departure rom a recent sale price
when 2 bulk sale price canvol properly be allocated. In
all of fhose cases, value was determined  without
reference o sale price because no  convineing
allocation of the sale price was oflered. Cf. Pingue v,
Franklim Ciy, Bd. of Revision (1999), 87 Ohio St.3d 672,
1990 Ohio 232, 717 NE.2d 293, Although the present
case differs from those cases in that the allocation s
presented in the purchase contact dseli, we hold that in
the context of valuing property for lax purposes, such an
allocation is not to be taken as indicative of the value of
the real property al jssue unless other indicia on the face
ol the vconlract, the cocumstances atlending the
allocation, or some olher independent cvidence
establishes the propriety ol the allocation. It follows that
neither the board of revision nor the Board of Tax
Appeuls was obligated to presume the validity of the
allocation (o goodwill”™ 1d. at §14-19. (Ioolnote
omitted.)

Thus, the price garnered through a bulk sale is evidence which may be
used 1o vafue realty sold, However, in the cases before us, there is no evidence of an
allocation except b}-'. the BOR.

In Corporate, supna, the court affirmed the BTA refusal to value two
parcels at their total sale price wherc there was no allocation at the time of sale.
FirstCal urges the same finding herein.  However, in that case, the court noted that
“lalfter reviewing the evidence, the BTA found thal [the appellant therein) ‘did not

present sufficlent competent and probative evidence 1o this Board to meet their burden

,/g;




of proof of establishing a value other than that found by the county board of revision.”
This conclusion was based on the BTA’s finding that ‘ro appraisal evidence or
testimony was oflered to support appellant’s valuation.”™ 1d. at 298, The cowrt went
on to state that “[s)ince [the appellant therein] has fadled to produce suflicient
competent and probative evidence fo meet its burden of proof and has not prescuted
evidence to support au independent valuation by the BTA, the BTA may approve the
board of revision’s valuation. Simmons v. Cupchoga Cry. Bd. of Revision {1998), 51
Ohio St.3d 47,49, 689 NE.2d 22, 24

In the case before us, the appellant secks o prove that the BOR’s
valuations of the subject properties are incorrect by showing thal no allocation of
values was made by the buyer ox seller. FirstCal argues that a return to the auditor’s
original determination of values is warran(ed thereby.

We disagree. This board notes the decisions in Cleveland Bd. of Fdn. v.
Cuyahoga Cty, Bd, of Revision (1994), 68 Ohio St.3d 336, 337, and Springfield Local
Bd of Edn. v. Summit Cty. Bd. of Revision (1994), 68 Ohic S1.3d 493, 495, wherein
the Supreme Court held that an appealing party has the burden of coming forward
with evidence in support of the valug which it has claimed. Once competent and
probative evidence of true value has been presented, the opposing parties then have a
corresponding burden of providing evidence which rebuls appellant’s evidence of

value. Id.; Mentor Exempted Village Bd, of Edn. v. Lake Cty. Bd. of Revision (1988),
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37 Ohio S1.3d 318, 319, The Supreme Court, in Amsdell v. Cuyahoga Ciy, Bd of
Revision (1994), 69 Ohio St.3d 572, 574, stated:

“The BTA was correcl in observing *** that a taxpaycer on

appeal ‘may successfully challenge o determination of the

Board of Rewision only where the taxpayer produces

competent and probative evidence to cstablish the correct

value of the subject property.”

Herein, the appellant does not dispute the ane’s-length nature ol the sale
but only the fact that there was no allocation made by the buyer or seller in the record.
We have no evidence from the appellant of another sale-basad metliod of allocation or
probative evidence establishing differcut values than those determined by the BOR.
Thus, i the present mutler, the board concludes that the property owner did not
provide sullicient evidence (o rebut the presumption that the sale price was the best
evidence of vajue.

Upon consideration of the existing record and the applicable law, the
Board of Tax Appeals finds and determines, upon a preponderance of probative and
compelent evidence, that the values of the subject properties, as of January 1, 2005,
were:

Parcel No. 440-004 140-80

True Value Taxable Value
Land $ 947,900 $ 33,770
Building _ § 147,000 $ 51,450
Total 51,094,900 $ 383220

Parcel No. §40-004140-90
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Land
Building
Total

Parcel No. 564-112021

Tand
Building
Total

Parcel MNa. 560-189895

7 l.and
Bulding
Total

Parcel No. 360-201732

Land
Building
Toal

True Value

$ 0
$9,897,100
$ 9,807,100

True Value

5 277,900
$2,459.600
$2,737,500

True Value

3 1,682,600
11,945,900
$13,627,900

True Value

$ 410,200
$3.362,500
$ 3,778,700

Taxable Value

3 0
$ 3,463,990
% 3,463,990

Taxable Value
F 97270
$ 860,860
$ 958,130

Taxable Value

$ 588,700
$4,181,070
$4,769.770

Taxable Value

§ 145,670
$1,176,880
$1,322,550

It is the order of the Board of Tax Appeals that the Auditor of Franklin
County list and assess the subject real properly in conformity with this decigion and
order. Tt is further ordered that this valee be carried forward in accordance with the
law.

obiosearchloybta
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Roat [ G. Muntgomery

[Assets #503-509 & 511

Franiklie Lunty Recarder

DUKE REALTY ORYO, an Indiena geveral partnership ("Grantoy'}, for valuable consideration

paid, GRANTS WITH LIMITED WARRANTY COVENANTS to FIR&“I‘EAL INDUSTRIAL 2
A(‘Qlil‘ii’I‘ION LL.C, a Delaware fumiled liabity commpany ("(ra m*c") whose tax mailing address is
11 Somb Wacker Dr, Suite 4000, Chicago, {I. 40606, the real property (lhc “Property”) sitwated in the
(,mml)f of Franklin, ( ity uf C«:}‘umbua. Slate of Ohio and botog lusther dcsmbcd n the atfached Exhibit
A wcorpornied berein by relerence, subiect 10 real esime taxes not dc[mqucn{ public rights-of-way,
matters that would be disclosed by ap accwate survey or physical insp(:ciiml ol the real estale and all

malters set forth on Exhibit B herelo

Privr instrument refercuce: 200302260056923, Page 53 wnd 2002031 10081878, Page 4, of the

Official Records of Frankln County, Chhie,

Address:

3040 Gantz. Road, Grove City, OH

4300 Ganz Rood, Grove City, OH

2LY0-2200 Westhell Dr., Columbus, O
27R7-2805 Charter 54, Columbus, OH °
2820.2847% Columbus, OM

3800 Zane Trage Dr, Columbus, UH

3635 Zane Trace Dr., Celumbes, OH

Westhelt HI Land, Columbus, O {ro addreas)

LG N WITNESS wHERDGT,
A4 day of Seprember, 2005
GRANTOR,

DUKE REALTY OHIO, an
Indiana general pantnership

|
(4400041 -iﬁ)- #0
040-004140-80

" 36020173200

S60-189595-00
360-189555-00
560-112021-00
560-191451-00
560-189895-00

Grantor bas cansed this Limited Werranty Desd (o be exeouted this

27059

DRHYEY AiOE TAX
]i"[‘ \) 2[’5(*
G ]
-H:'f‘.., PH W, TESTA
PRLERL I SO TY Al

By, DUKE REALTY LIMITED PARTNERSHIP, wn
Indisna limited parnership, ity Mauubmg Partner

By: DUKE REALTY (.?GRI’()I’{A'] TON, an
Indiapa corporation, its generai parne;

Vice President,
TRANSFEFRRED

‘oquigitions/Dispositions

pey 17 200

JOSEPR W TESTA 1
AUCITOR
FRANKLIN CROUNTY, Ohel

FIRST AMERICAN TITLE NS OO

MATIONAL COMMERCIAL SERVICES

Ne A5 (o0 B
lry B T 1775
11219 e Y7 /
St GG 8RR




STATH OF ;:L‘} L.V" - . 5 )

) 88:
COUNEY OF ()U fq’u"“’ 3

Before me, a Nolary Public in and for said County and State, porsonally appeared Michotas C.
Ambony, by me known ti bg the Viee Prestdanl, Acquisitons/Dispositiens of Thuke Realty Carporation,
an Indiann corporation, the genoeal parose of Theke Realry Limited Parinership, the Managing Partner of
DUKE REALTY OO, an Indiana general patnership, who acknowledged execulion of the foregoing
"Limited Warranty [leed” oz behal{ of said partnership. ;

WETNESS my hand and Notanial Scal ;'c‘%i'ié\(id\ of Scpiember, 2005
S
/ AN

q[, i ,MM
%Uuuj i’ubl i

My Commussion lxpires: o s
s "iFr K_,Uu_ \LA[

My Cournty of Residonse: i iﬂfgﬁ BESSEI'TE-SQJIH

J J e bt UGS, STATE OF i anceg

KT COMMISSICN EXPISE9 16,2000

e e S AN

;
|
1
1
E

This imstnament is prepared by Avn Colussi Dee, Attoney-al-Lavw, Duke Reaity Corporstion,
4225 Muperville Road, Suite 150, Lisle, [L 60532,

Mail afier recording to: Rondt C, Siinmens, Project Mansper, Baruck Femezano Kirschbavm Pertmsn &
Magelberg, LLP, 333 W, Wacker Ny, Suite 2700, Chicago, IL 60606 ’
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Asget #503-504 - 3940 & 4000 Gantr Dy,

STUATED TN THE STATE OF CUHIO, COUNTY OF FRANKLIN, CIT'Y OF GRGVE CITY, IN
VIRGINLA MILITARY SURVEY NQ. §231, BEING PART OF THE QRIGINAL 106.044 ACRIE
TRALCT CONVEYED TO OHIO HOLDING COMPANY BY DEED OF RECORD JN DEED BOOK
3036, PAGE 360, RECORDER'S OFFICE, FRANKLIN COUNTY, QHIO, (ALL REPERENCES TO
RECORDED DOCUMENTS ARE ON FILE IN SAI RECORDER'S OFFICE, UNLESS OTHERWISE
NOTED), AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT A FOUND CONCRETE POSY AL THE NORTHEAST CORNER OF SAID
106.044 ACRE TRACT, NORTHWEST CORNER OF Tl OHIO STATE UNIVERSITY
FOUNDATION IT. Al 1005 ACRE TRACT (OFFICIAL RECORD VOLUME 1:015 D-08),
NORTHEAST CORNER OF THE SYNTEX REAL ESTATT HOLDINGS, INC. 15.000 ACRE TRACT
(OFFICIAL RECORDS VOLUME 19836 105 AND IN A SOUTHERLY LINE GF LOT 11 OF
CSOUTHFARK", AS SAME IS NUMBERED AND DELINEATED UrOn THE RECORDED PLAT
THEREDE, OF RECORD IN PLAT DOOK 71, PAGE 31, SAID CORNER POST REFERENCED BY A
FOITND ROLID IRON PIN 200 FEET NORTHERLY UI AND A FOUND TRON PIN 12,00 IY—LI

FASTERLY OF SAID POST;

THENCE, ALONG PART OF AN FASTERLY LINE OF SAID (06044 [ACRE TRACT, WESTERLY
LINE OF SAIL 1005 ACKE TRACT »34D PART OF THE WESTERLY LINE OF THE OSBOURNE
TRUCKING COMPANY 1,493 ACRE TRACT (DERED BOOK 3661, Pn(xi 757, FARCEL 2), BOUTH
00 DEGREES 4t MINUTES |1 SECONDS WES:, 80016 FEET TO A SET IRON PIPE AND THE
TRUE POINT OF BEGINNING OF THIS DESCRIPTION:

THENCE, CONIINUING ALOMG PART OF AN EASTERLY LING OF SAID 1060.044 ACRE
TRACT, PART OF THF WESTERLY LINE OF 5AID 1495 ACRE TRAC T AND THE WESTERLY
LINE ('Jl" TUHE OSHOURNE TRUCKING COMPFANY 1616 ACRE ][U‘.Cl (DEED BOOK 36461,
PAGE 757, PARCEL 1}, WESTERLY LINE OF THE STORAGE fQUIlH:Hn'P'S PARTNERS [T -
MIM-OHIG 3,807 ACRE TRACT {OFFICIAL RECORDS VOLUME 5800 07 AND PART OF THE
WESTERLY LINE OF THE C & Y G0 0784 ACRE TRACT {OFF]CH\L RRCORD VOLUME 12794
B-15}, SOUTH 00 DEGREES 41 MINUTES 11 SECONDS WEST, 94800 FEET TO A SET IRON
PIPE AT THE HORTHEASTERLY TERMINUS QF OHIO DRIVE {60 FEET WIDE):

THENCE, ACROSS SAID 106.044 ACRE THACT AND ALONG A NORTHERLY LINE OF SAID
CHIO DRIVE, NORTH 62 DEGREES 14 MINUTES 28 SECONDS WEST, &.64 FEET 10 A SEV
IRON PIPE AT A POINL OF CURVATURE;

THENCE, CONTINUING ACROSS SAID 106044 ACRE TRACT, ALONG SAID NORTTIERLY
LINE OF OHIQ DRIVE AND ALONG THE ARC OF A CURVE i‘(}]IHF FIGHT, SAID CURVE
HAVING A RANIS OF 270.08 FEET, DELTA ANGLE OF 30 DEGREES 00 MINUTES 00
SECONDS, TANGEN! OF 72,35 FEET, AND CHORD BEARING AND DISTANCE OF NORTIT 47
DEGREES 14 MINUTES 24 SECONDS WEST, 13970 FEET TO A SET|IRON PIPE AT A POINT OF

TANGENCY,
THTNCE, CONTINUING ACROSS SAID 1566044 ACRE TRAICT, AND ALONG  SAID
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NORTHERLY LINE O OHIO DRIVE, NORTH 32 DEGREES 14 MINUTES 28 SECONDS WEST,
136 69 FEET TO A STT IRON PIPE AT A MOINT OF CURVATURE;

THENCE, CONTINUING ACROSS SATD 108044 ACRE TRACT, ALONG SAID NORTHERLY

LINE QF OHIO DRIVE AND ALONG THE ARC OF A CURVE 1O THE LEFT, SAIND CURVE
HAVING A RAIMNUS OF 330.00 TEET, DELTA ANGLE OF 56 DEGREES 41 MINUTES 52
SECONUS, TANGENT OF 178.05 FEET, ANDY CHORD BEARING AND THSTANCE OF NORTH 60
DEGREES 35 MINUTES 24 SECONDS WEST, 313.3% FEET TO A SFT IRON PIPE AT A POINT OF
TANGENCY; I

THERCE, CONTINUING ACROSS SAID 106,044 ACRE TRACT AND ALONG SAID NORTHERLY
LANE OF OHTG URIVF NORTH 88 DEGREES 56 MINUTES 20 SECONDS WEST, 306.61 FEET TO
ASETIRON PIPE AT A POINT OF CURVATURLE,

FHENCE. CONTINUING ACRDSS SAID 106.044 ACRE TRACT AND ALONG THE ARC OF A
CURVE TO THE RIGHT, SAID CURVE HAVING A RADIUS OF 50.00 FEET, DELTA ANGLE OF
90 DECREES (0 MINUTES 00 SECONDS, TANGENT OF 50¢.00 FEET, AND CHOED BEARING
AND DISTANCE OF NORTH 43 DEGREES 56 MIMUTES 20 SRCONDIS WEST, 70.71 FEET 7O A
SET RON PIPE AT A POINT OF TANGENCY IN THE BEASTERLY LINE OF GANTZ ROAT ¢80
FEET WIDE),

THENCE, CONTINUING ACROSS SALD 166044 ACRE TRACT AND ALONG SAID FASTERLY
LINE OF GANTZ ROAD, NORTH 0F DEGREES 03 MINUTES 40 SECOMDS BAST, 61571 FEET
TO AN [RONPIPE AT TIE SOUTHWEST CORNER OF SAID {5.000 ACRE TRACT:

THENCE, ACROS5S SAID 106 044 ACRE TRACT AND ALONG THE S{]IH‘H LINE OF SAL 15.000
ACRE TRACT, SOUTH 83 DEGREFS 33 MINUTES 48 SECONDS BAST, F14.24 FEEY 10 THE
PLACE OF BEGINNING, CONTAINING 13,120 ACRES, [ :
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Asset # 505 ; 21942200 Westhek Dy, , { o )

SITUATE IN THE STATE OF OHIO, COUNTY OF FRANKLIN, © lI‘f]()} COLUMBUS, BELING BN
VIRGINIA MILITARY SURVEY NU?&(BEPS 287, 5239 AND 5241 ANIY BEING A PART OF THE
GRIGINAL 257,553 ACRE TRACT CONVEYED 1O THE PRUDENTLAL INSURANCE COMPAMY
OF AMEBRICA BY DEED OF RECORD IN DEFD BOOK 3462, PAGE 301, RECORDS OF THE
RECORDER'S OFFICE, FRANKLIN COUNTY, QHIO, AND BEING MORE PARTICULARLY
LESCRIBED AS FOLIOWS

BEGIMNING FOR REFERINCE AT THE POINT OF INTERSECTICN OF THe CENTERLINE OT
HPLOMACY DRIVE WITH THE CENTERLINE OF WESTBELT DRIVE:

THENCE SOUTH 119 52' 40" EAST, A DISTANCE OF 45.00 FEET, ALONG THE CENTERLINE OF
WESTBELT DRIVE TG A POINT;

THENCE NORTH 78° 07 11" EAST, A DISTANCE OF 30.00 FEET TG A POINT IN THE
EASTERLY RIGHT-OF-WAY LINE CﬂF WESTBELT DRIVE $ALD POINT BEING THE POINT OF

TRUE BEGINNING FOR THE HEREIN DESCRIBED TRACT;

THENCE ALONG A CURVE 70 THE RIGHT HAVING A RADIUS OF 20.00 FEET A CENTRAL
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ANGEE OF 50° 007 00" THE CHORD TOQ WHICH BEARS NORTH 33 7' 11" EAST A CHORD
DIETANCE OF 28.28 FEEL, ALONG SAID RIGHT-OF-WAY TO A POIMNT OF TANGENCY IN THE
SOUTHERLY RIGHT-OF-WAY LINE OF DIPLOMACY DRIVE,

THENCE THE FOLLOWING THREL (3) COURSES AND DISTANCES ALONG THE SOUTHERLY
RIGHT-OF-WAY LINE GF DIPLOMACY DRIVE:

1. THEMCE WORTH 78° 07 11" FAST, A DISTANCE OF (0898 FLEL TG A POINT OF
CURVATURE
2. THENCE ALONG A CURVE TO THE RIGHT HAVENG A RADIUS OF $00.00 FEET A CENTRAL
ANGLE OF 13% 52 42" THE CHORD TO WILCH BEARS NORTIT £5° 03 327 EAST, A CHORD
DISTANCE OF 120,82 FEET, TG A POINT OF TANGENCY;

!

3 THENCE SOUTH 88Y 00 07" EAST, A DISTANCE OF 494.04 F'LFI TG A POINT N THE
WESTERLY LINE OIF A 26 FOOT STRIP OF LAND (S'['Rle?'HRI-_’!?,) CORNVEYED T
CONSCOLIDATED RAIL CORPORATION BY DEED QF RECORD 18 GRA621C1G;

THEMCE THE FOLLOWING THREE (3) COURSES ARND INSTANCES ALONG THE WESTERLY
LIME OF SAID 26 FOOT STRIP

1. THENCE SOQUTH 117 51" 49" EAST. A DISTANCE OF 46768 FERT, TG A POINT OF
CURVATURE;

2 THENCE ALONG A CURVE TO THE RIGHT HAVING A RADIUS OF i7206) A CENTRAL

ANGLE OF 10° 14' 28" THE CHORD TO WHICH HEARS SOUTH 6° 5" 33" EAST, A CIKIRD

PMSTANCE OF 307.03 FEET TO ATOINT OF TANGENCY, |'
i

FOTHENCE SOUTH 19 38" 21" BAST, A DISTANCE OF 1633 TEIT, TG A FOINT AT THI

MNORTHEASTERLY CORNER OF A 2013 ACRE TRACT (PARCEL 1) OF KECORD BN GRIZOCHE,

THERCE THE FOLLOWING TWO (2) COURSES AND DISTANCESIALONG THE NORTHIERLY
LINE OF SAID 2413 AURE TRACT (PARCEL 13

POTHENCE SGUTH 817 U6 00 WEST, A DISTANCLE OF 138.64 FEET,
2. THENCE NOKTH 877 48 53" WEST, A DISTANCE (OF 202.94 FEET, T0 A POINT ON A CURVE
N THE BASTERLY RIGHT-OF-WAY LINE OF WESTRILY DRIVY AT THE NORTIWESTERLY
CORMNER 0OF SAID 2913 ACRE TRACT (PARCEL 1)
THENCE THE FOLLOWING WO {2) COURSES AND DISTANCES ALGING THE EASTERLY
RIGHT-OF - WAY LINE OF WESTBELT DRIVE:
1. THENCE ALONG A CURVE TO TIIE LEFT HAVING A RADIUS OF 133000 A CHENTRAL

ANGLE QF 1067 28 32" THE CHORD TO WHICH BEARS NORTH 69 38 33" WEST, A CHORD
DISTAMCE OF 251.96 FEET, TOr A POINT OF TANGENCY;

2 THENCE NORTH 11% 57 49" WEST, A DISTANCE OF 434,83 ¥FRET, TO THE POINT OF TRUE
BEGINNING CONTAIMNMNG 6,124 ACRES, MORE OR 1.ESS
h-t3-&
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Agsat: !# K06 & 507 27872805 & 2B29-2843 Charter Street

BrH Group, Inc,

PPN 560-18598%

Aupust ). 2605

LFGAL DESCRIPTION OF
THE REMAINING 21275 ACRES OUT OF AN (MUGINAL 33112
TAURE(CALCULATED) 3129 ACRE (RECORD) TRACT IN LOT 2,

WESTBELT BUSINESS PARK WEST YN PLAT ROOK 58, PAGES 75.79,
DEFRED T PUKE REALTY OHIO
N INSTRUMENT £ 2361263056923

CITY OF COLUMBUY

COUNTY OF FRANKIIN

STATE QOF OHIQ

Stamted in the Siste of Ofiu, Coungy of Fasklia, City of Columbus, in Vieginie Mifitary
Survey N, 287 and being 2127 soeer ovt of an origingl 33,132 ucre {Cakutated) 31120
wore (Hecord) wsct i opart of Lot 2 aad pan of o7 8 of Wostbelt Busitess Park Wesl, as
Tovnd i Mt Book 38, Fages 75-79 sod deeded 1o Didie Realty Ohjo, reorded in nstnsmers
FZBUIOIZ60036923 in the Recorder's affize, Frnkfin County, CGhio, (all deedd and pla
refereaces made bedig io Frddin County Recorder's Office, unless nated aiberwing) ang
ot mwre parboul ety desorited us Fallaors:

Begianing 81 & monunont bos with sn aluminurs cep e conerets wonunent, Frenkiin Loninty
Mannmenst FCGS 7780 and bring the TRUE POINT OF COMMENCEMEMT, alto said poin
beiny tie ventesdine tntensertion of Roberty Road {widih varies) and Welcwl Rozd {80 fee), o
shown and delineated wpan the sid record plal of Westbelt Huviness Park Wesi, & subdivision of
recrad it Plud Book 5K, Pape 73;

Therce along the cemterfine of snid Walcist fomf, Morth 0% Begrees 37 Minates 1]
Beeonds Weat, 307716 fect 12 4 point on said ceateding,

Thenee leaving the cenieriine of sald Wleurt Road, North 81 i)egref.‘.!i 41 Miuutes 49
Bevouds Fual, 40406 feed 10 the Northwest corner of said Duke Realty Olio foad oad shw
being the Southwest comer of fand deedgd 1o Ve Yillage w Hilliord Greer Dondoingign
Cocmunity az recorded in plat hoek 124, page 17, which soind also deing b 1ke Fuxizily fine
of said Walourt {tead {refrrenee by @ %27 irom pipe [ound with g cap sla:np:d HTANDET West
4,39 fect perperdicoiar t the Easterty line of sai¢ Waloun Rosd), which pt;ii\'. alsa baing the
THUE POINT §F BEGINNING tor iy 21,275 acee tmee horeinafler destribact:

Theres atang the Norherly Hine of said Doke Resly Ulio Jand and ajong the Seuttherly ke
of sai¢ Viltlape ac Hilliard Gieen Coadonsoium Community liod, Nortk 8 Degrevs 42
Minwics 07 Seconds Easl, 468.01 feel 10 & /8" rebyt capped "BRH GROUI™ i suid
Mertherly and Seatherly dine:

Thense runniop parallel with e westerdy Eae of Claster Street (60° Wide), Bouth 68
DBrgrees |8 Misutes 64 Seconds ¥ ast, 552,57 Teet 1o o 587 cahar capped "BRH GROUP™

Thenes maning parablcl with the Morherly line of said Duke Beatty Ohio Jaid, Novih Bt
Tregretr 42 Minutes 07 Secondr East, D188 feet 10 0 5787 robur capped "DRH GROUP™ is
the Wester(y ling ot seid Clorker Stroes;

Theace zlong sauid Westerly line of Churer Stiwet, South 08 Dogreet 15 Mlnates 04
Seconds Hast, 47855 feof o £ point in said Westerly line, which paint pizn being the
Seuthcas! commier of herein descried land and the Seuthans cotrer of the nrjginel 33,032 were
Iract {referznee a detlt hote found, south 006 Meet, west 029 fees):

Thence renning paralfiel with the sarth fine of berein described tand slony the southerdy Jine
of hereiv desoribed land. and elso aloag the southerty line of the original 33,132 acer ttact,
Bouth 81 Dogrees 42 Minates 0T Secands West, 1386,2H evt 1o ¢ 5087 rcbar capped “Bi
GROLF inn e easterly line of seid Walcoll Road;

T05-F Lakaview Plora Bealevard, Worthington, Ohia 420564-4779
Fhoma Bra-La)-05000 Fux E14-043-C1I0
Emailiciofbrigooup.com




Thenve wlong said asteily Vine af Weleuis Road, Noril 08 Degrees 17 Minates 11 Secoads
West 141,19 Tect ko the TRUE POENT OF HECTRNING, containing 22,275 acres wabjro
10 sli begal easenweny, cesirietions, wed rght-of-wey ol reonl,

fanathen B Phelps, Ohic Surveyer Ne 2241, of BRH Oroup, Inc. Worlhingmon Ohio,
preparsd e sbove desenption from actusl ild sucveys petformed In May 2005 end dron
pins et are /& rebar ser with yellow plastic cop marked “BRM GROUP™ Dasis of
bearings erc brsed on the sume meridian 2 the Westbeft Business Frk West tecorded fn Plat
Ragk 58, Pages 75 hrw 72, Frenkiis Cousty Motanent FCGS 7746 and FUGS $568 were
used w establish e contoeline o Walcutt Read

Bearing = Norih 98 Degreex 17 dinutes §l Seconds West

GBRIE Geoup, Ine.
/'/
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Agset #5038 - 3500 ZLane Trace Drive

SITUATED IN THE STATE OF OHIO, COUNT Y OF FRANKLIN, CITY OF COLUMBUS, BEING
N VIRGINGA MILITARY SURVEY RO, 547, CONTAINING 1.977 .-\{' RES OF LAND, MOKE OR
LESS, 3940 ACRES OF 58A1) 3977 ACRES BEING OUT OF YHAT TRACT OF LAND (39448
ACRES OF LAND, MORE OR LESS, ACCOREING 106G A SUR\’F"'lBY BAURR, HOROWITZ &
MERCHANT, INC) CONVEYED 10 THE SOUTHGATE DEVELOPMENT CORPOEATION BY
DELED OF RECORD IN DEE BOOK 3321, PAGE 466 AND 0.017 ACRES OF LAND OF 5A[ 3.977
ACRES BEING QUF OF THAT TRACT OF LAND (70.102 ACRES OF LAND, MORE OR LESS,
ACCORIMNG TQ A SUERVEY BY BAUER, BOROWITZ & MERCH.EXNT, INCG CONVEYED TQ
THE SOUTHGATE DEVELOPMENT CORPORATION BY DFEDR OF RECORD IN DEED ROOK
3321, PAGE 4700 SAID 3977 ACRES BEING MOURE PARTICULARLY NESCRIBED AS
FOLLOWS:

BEGINNING, FOR REFERENCE, AT AN TRON PIN AT THE EASTERNMOST CORNFR OF SAID
70102 ACRE TRACT, THE: SaME BEING AT THE POINT OF INTERSECTION OF THD
SOUTTWESTERLY TINE OF THE PENN CENTRAL RAILROAD COMPANY RIGHT-OF-WAY
WITH A SOUTHEASTERLY LINE OF SAID SURVEY NO. 547, SAIL IRON PIN ALSC BEING
LOCATED 1300 FEET NORTHWESTERLY FROM, A% MEASURE I) AT RIGHT ANCLES, THE
CENTERLINE OF ROBERTS ROAD THENCE, FROM SAID REFERE N( B POINT, NORTI 58¢ 34'
12" WEST, WiTH THE NORTHEASTERLY LINES OF SAID 70102 AN'I) 30.248 ACRE TRACTS
AMD WITH THE SOUTHWESTERLY LINE OF SAID PENN CEN'TRAL RAILROAD COMPANY
BIGHT-OF-WAY, A DISTANCYE OF 1860.00 FEET TO THE TRUE PQIN"i OF BEGINNIIG, SALD
TRUE POINT OF BEGIMNNING BEING THE NORTHERNMOST CORMER OF THAT 9.40% ACRE
TRACT OF LAND REFERRED TO AS PARCET. TWO AND DESCRIBED IN A DEED 1O ECHO
TWO, OF RECORID TN DEED BOOK 1180, PAGE 331,

TIENCE SOUTH 31¢ 25' 48" WEST, WITIT THE NORTHWESTERLY] LINE OF SAHY 9401 ACRE
TRACT, A DISTANCE OF 48500 YLET TO A POINT IN A NORTHEASTERLY RIGHC OIwWAY
OF ZANE TRACE DIIVE (60 FEET In WIDTEH), AS THE SAME IS DESIGNATED AND
DELINEATED UPGN THE RECORDED PLAT OF ZANE TRACH DRIVE AND ROBERTS ROAD
GEDICATION IN COLUMBUS CORPORATE PARK, OF RECORD IN PLAT BOOK 48, PAGE 78;

THENCE NORTH a8~ 34" 12" WEST, WETH SAID N(JH'I'HIZAS'I'ERL:Y RIGHT-OF-WAY LINE OF
ZANE TRACE DRIVE, A STANCE OF 345,10 FEET TO A PUINT OF CURYATURE;

THENCE NORTHWESTWARDLY WITH A NORTHEASTERLY RIGHT.OF-WAY LINE OF SAID
ZANE TEACE DRIVE, THE SAME BEING THE ARC OF A CURVF TQ THE LEFT HAVING A
KADILIS OF 430.00 FEET AND A CHORD THAT BEARS NORTH 58° 53' 467 WEST, A CHORD

DISTANCE OF 4.89 FEGT TO A POINT;

THLENCE NORTH 31° 25" 48" EAST, PARALLEL WITH SAID NORTHWESTERLY LINE OF THE
92401 ACRE TRACT AND 35000 FEET NORTHWESTERLY FPHEREFROM (AS MEASDIRED AT
RIGHT ANGLES), A DISTANCE OF 493.03 FEET TO A POINT IN THE MORTHEASTERLY LINE
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OF SAID 39448 ACRE TRACT, THE SAMT BEING IN THE SOUTHWESTERLY LINY OF SAID
PEMN CENTRAL RAILROAD COMPANY RIGHT-OF-WAY;

THENCE SOUTIL 58¢ 34' 12" BAST, WITH THE NORTHEASTERLY TINE OF SAID 39 448 ACRE
TRACT AND WITH TUE SOUTHEWESTERLY LINE OF SAlD PENN CENTRAL RAILROAT
COMPIANY ERIGHT-QP-WAY, A DISTANCE GOF 35000 FEET TC THE TRUL POINT OF
BEGINNING AND CONTAIMING 3977 ACRES OF LAND, MORE GRTERS. 0 -\3-H
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Asset #5090 - 3638 Zane Truee Dyive

SITUATED 1N THE STATE OF QHIO, COUNTY OF FRANKLIN, CITY OF COLUMDUS, BEING
IN VIRGINIA MILITARY SURVEY NO. 547, CONTAINING 5.24] A( RES OF LAND, MORE OR
LESS, SAID 5241 ACRES BEING OUT OF THAT TRACT OF T_A\H) (70102 ACRES OF LAND
M(,H{T OR. LESS, ACCORDING TO A SURVEY OF BAUER, BOROWT! & MERCHANT, i\iC}
CORVEYED TO THE SOUTHGATE DEVELOPMENT CORPOR J\TIO‘\' BY DEED OF RECORD [
DEED BOOK 3321, PAGE 47C, KECORDER'S OFFICE, FRANKLEN CUU’\ 1Y, QU0 SAHD 5240
ACRES REMNG MORE PARTICULARLY DESCRIBED AS FOLLOWS !

BEGINNMG, FOR REFERENCE, AT AN IRON PIN AT THE EAST FRT\«\ADSL CORKER OF SAID
70102 ACRE TRACT, THE SAML BEING AT TiE PCINT fu INTERSECTION OF THE
SOUTHWLESTERLY LINE OF THE PENN CENTRAL RAILRQAD L(J\*!PA\H BIGHT-OF-WAY
WTTH A SOUTHEASTERLY LINE QF SAID SURVEY NO. »47, SND IRON PIN ALSO BEING
LOCATED 1500 FEET NORTHWESTERLY FROM, AS MFA&UR_.,D AT PIGHT ANGLES, THE
CENTERLINE OF RUHFRTS ROAD, THENCE, FROM sAuJI REFERENCE POHNT GF
BRGINNING, SOUTH 49748720° WEST WITH THE SOUTHWESTERLY LINE OF SALD 70.102
ACRE TRACT ARND WITH THE SOUTHEASTERLY LINE OF SA{lY SURVEY NG, 347, THE SAMI
BEING PARAILEL WiITH AND 1500 FEET NORTHWESTERLY FROM. AS MEASURED AT
RIGHT ANGLES, THE CENTERLING OF SAID ROBERTS ROAD, A!DIE: TANCE OF 670068 FEET
TC oA POINT, THENCE NORTH 40°1 40" WEST, A DISTANCE OF 1300 FEGT TO THE TRUE
POINT OF BEGINRING IN THE NORTHWESTERLY RIGHT-OF WM LINE (OF 410 RQBERTS
ROAIT AS SHOWN AMD DELINEATED UPON THE RECORDED I'L sz[ OF ZANE TRACE DRIVE
ANTY BEORERTS ROAL DENCATION [N COLUMBUS CORPORATE PARK, OF RECORD N
PLAT BOOE 48, PAGE 78, RECORDERS OFFICE, FRANKLIN COUNTY, OHID, 5AID TRUE
POINT OF BEGUINING BEING LOCATED 3600 FEET NMORTHWESTERLY FROM, AS
MEASURED AT RIGHT ANGEES THE CENTERTINE OF SAD ROBBRTS ROAD:

THENCE, FROM SAID TRUE POINT OF BEGINMING SOUTH A9%4820" WEST, WITH SAID
NORTHWESTERLY RIGHT-OR-WAY LINE OF $4ID ROBERTS ROAD AND WITH THE
NORTHWESTERLY RIGHT-GE-WAY LINE OQF SAID ROBERTS| ROAD AS SHOWN AND
DELINEATED UPON THE RECORDED PLAT OF ROBERTS ROAD AND OLD ROBERTS ROAD
DEDICATION AND EASEMENTS IN COLUMBUS CORPORATE PARK, OF RECORD IN PLAT
BOOK 55, PAGE 15, RECORDER'S OFFICE, FRANKLIN (_OUN‘I'Y OHIO THE SAME BEING
FARALLEL WITH AND 20.06 FEET NORTHWESTERLY FROM, A‘; MEASURED AT RIGHT

ANGLES, THE CENTERLINE OF SAID ROBERTS ROAD, A DISTANCE OF 345,15 FEET TO AN
RON PIN AT THE EASTERMMOST CORNER OF THAT 6572 ACRE TRACT OF LAND
DESCRIBAD N A DEED TOQ THE FIRST NATIONAL BANK OF B,OSi{)N TRUSTEE GF THE
POOLED REAL ESTATE INVESTMENT FUND, OF RECORD IN DEED BOOK 3760, PAGE 673,
RECORIER'S OFFICE, FRANKI RN COUNTY, OHIO; {
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THENCE NORTH $8°1412% WEST, WITH THE NORTHEASTERLY LINE OF SAID 6.572 ACRE
TRACT, A THSTANCE OF 501,10 FEET 70 AN TRON PIN;

THENCE NORTH 31°2548" EAST, A DISTANCE OF 4i0.00 FELT TO AN IRON PIN IN A
SOUTHWESTERLY RIGHT-OF-WAY LINE OF ZANE TRACE DRIVE (S1X1Y FEET B WIDTH),
AS SATD ZAME TRACE DRIVE 1$ DESIGNATED AN DELINEATED UPON SA1D RECORDED
PLAT OF ZANE THRACE DRIVE AND KOBERTS ROAD DEDICATION IN COLUMBUS
CORPORATE PARK, OF RECORD IN PLAT BOOK 48, PAGE 7K,

THENCE SOUTH 58°36'12" EAST, WITIHE A SOUTHWESTERLY RIGHT-OF-WAY LINE OF SAIT
ZANE TRACE DRIVE, A DISTANCE OF 43747 FEET TO AN {RON PIN AT THE POINT OF
CURVATURE;

THENCE SOUTHEASTWARDLY, WIH A SOUTIIWESTERLY RIGHT-OF-WAY LINE QF SAID
ZANE TRACE DRIVE, THE SAME BEING TIHE ARC OF A CURVE TO THE RIGHT HAVING A
RADIUS OF 12000 FERT, & CENTRAL ANGLE OF 1872252 ANy A CHORD THAT BLEARS
SOUTH 4472256 BAST. A CHORD DISTANCE OF 38,37 FEET TO THE POINT OF TANGENCY,

TUENCE SOUTH 4071 ' BAST, WITH A SOUTHWESTERLY I{lGi-Fi'~(]'§5-\R’(A¥' LINE OF SALD
ZANE TRACE DRIVE, A DISTAMCE OF 12581 FEET T A POINT OI} CURVATURTE,

THENCE SQUTHWARDLY, WITH THE ARC OF A CURVE TO THE :P.l(}H'f HAVING A RADIUS
OF 30.00 FEET, A CENTRAL ANGLE OF 90°0000° AND A CHORD THAT BEARS SOUTH
4°4820" WEST, A CHORD DISTANCE OF 4243 FLET TO THE TRUE POINT OF BEGINNING

WD CON NG 5.241 ACRE S LARD, MORLE O LESS, = ’
AND CONTAINTNG S OF MORL OR LES OJ‘L—"‘” ng<§w\)m%{

Asxet #8511 - Land

Siteted in the State of Oliy, County of Frankin, City of Columbus, in Virgiia Milttary Survey No. 287
end being & 11857 aoim tract o of Ty 2 of Westbell Business Park W.:csg as Tound i Plat Book 58,
Pages 75-79 and also being out of 8 33132 acre (Caleniated) 33,129 acre {Recerd) tract deeded w Duke
Realty Obio, recorded in Tustrument #260302260056223 in the Recordar's pflice. Franklin Coonty, Obie,
(1] deed and plat references made beiag 1o Frank!ia County Becmidar s Office, wuless noted otherwise)
and being more particatacly described as follows:

Begioning #f a monument box with aa aluminam sap in v concrele moeument, Franklin County
ponument FCGS 7746 und being the TRUE POINT OF COMMENCEMERNT, slse sald puint baing the
centerline intarsection of Roberts Rond (width varnes) and Walcne Rhad (80 feet), as shown and
delinsaed upon the said record plat of Westbelt Business Park West, a subdivision of record to Plat Bock

58, Page 75;

Thenee along the centerline of said Walcutt Road, Nowth 05 Degrees 17 Mmutes 11 Seconds Wesy,
3077.16 foel to u point on said centerting; i

Thence leaving the venterline of suid Waloat Road, North 8t Degrees 42 h;iinuws 49 Seconds Last, 40.00
feel o the Norhwest corner of said Duke Realty Ohio land and also being the Southwest comer of land
deeded to The Village a iliiHard Green Condaminium Commutiity as rccof;'dui wn plat boek 124, page 17,

313051 000
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whizh paint alse being in the Basterly lise of said Walcutt Road {reference by 2 %7 iron pipe fouad with 2
cap starqped “ZANTHE” West £.39 et peipendicular o Lhe Bastedy line of said Waloutt Road)

Thepce along tre Northerly tine of said Duke Realty Ohio lund and aloag the Southuly hae of sad
Village at Hilfiard Green Cendoruimium Community fand, Nosti §1 Degrees 42 Minies 07 Seconds East,
46801 fest (o @ /87 rebar set o said Morherdy and Sowherly line, which point also being (he TRUE
POINT OF BEGINNING for the 11.857 acre tract hereinafter describied;

Thence contiauing aloag said Mortherly line of said Duke Realty Ohie l'd.u%[ awd atong said Soulheriy Hne
of said Village at Hilliard Geeen Condominiem Conunupity land, North 81 Degrees 42 Minutes 37
Seconds Fast, 918 00 feet to fhe Northeast Corner of said Duke Realty Ohic land, which polot also betng
at the Youthenst comrer of said Village al Hilliard Green Condominium Cqmmunily {znd in the Westerly
line of Charter Strecl (60 feet) {reference by 2 %" bron pipe found wilk: & cap stamped “7VANDE" West
0.10 feet perpendicular ofT said Westerly Noe of said Charter Sireet);

‘Thence along caid Westerly Jine of Chatter Streel, South 98 Degress 18 Minules 04 Scconds Easr, 562.61
et 1o 0 S8 rohar sal in satd Wesiarly line

Thence crossing said Duke Really Ohie imd, runaing parallel with the Northerly line uf said Duke Realty
Ohio land and sloog the Southerly line of said Vitir zo at Hilliard Green Condominiuny Commuaity land,
Sonld 81 Degeees 47 Minses 07 Seconds West, 938.00 feef te a 587 rebarjuey

Thenee conlinwing across said Dike Realty Ohio land and runsing pamiel with the westorly hine of said
Charier Sueel, Nonk 08 Degrers 18 Minutes 04 Scconds West, 562.6) !fﬁ(‘é to the TRUE POINT OF
BEGINNING, containing 11 857 ames subject 1o all legal casements, restrictions, and right-of-way of

record. D»E&‘D
A of (5@03
877530
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EXHIBIT B

Rd., Grove City, O

Asset #503 & 504 - 3948 pud 400G Ga

| Rights of tesants, as teaants only, under unrecorded lewses.

2. Those mutlers, if asy, as mzy Be disclosed by a current and accurale survey of the subject property.

3. Alliaxcs nol yet due and payable

4, Tiasement, tecorded in QRY 15538, Page DD%; and re-recorded in ORV) 15656, Page BOT of Franklin
County Records.

o Fasement For Duke Realty fimited Pantnemalip 10 The Ohio Heli Telephone Company, dated
MNovember $5. 1994, filed for record November 23, 1594 and magorded in QRY 27860, Page MH of
Franklin County Records. :

£, Fasemenl & Right of Way from Duke Really Limited Pasinership to Columbus Southern Power
Company, dated September 16, 1997, fiied for rocord Seplemmber 20, 1997 and recorded as Frankdin
County Recorder's Documeat Mo, 199708200 1(36245.

Assel #5058 - 1190 220 Westhelt Dr, Colmmbus, QH

1. Rights nt tenmns, as lenants only, uniter unrscordod leases.

2. Those ;uﬂllcrb‘, iCny. as way be disclosed by a corrent and accucawe survey of the subsect property.

3. Al taxes not vet due and pryable.

4. Basements 85 shown on the Dodication Plat of Westbeli Lrive recorded in #lat Book 56 pages 61-61
in Frapklin County Recorder's Office,

5. Restrichions trom Maner Resl Estase Company (o The Pradential iﬂsun%ncc Company of America,
dated May 1, 1575, fited lor cevord May 8, 1975 and recorded in YVolume 3462, Page 381 of Franklin
County Records.

6. Restnctions from Manor Real Bstate Comapany 1o Penn Central Transportation Company, dated April
30, 1975, filed for record May 12, 1975 aud recorded in Mise, Vulumellé% Page 862 of Franklin
County Records. i

]
. . { . ;

7. Fasement contained in the Decd from The Prudential Insurance Compiny of America end Vantage
Propertics, Jae. 10 Gonsolidated Rail Corporation, dated May 1, 1984, filed for record Awgost 1,
1984 and recorded in ORY 4631, Page C16 of Franklin County Rccordls,

ML LI




9.

=

Fasement from The Pradends Tusurance Company of America to The Ohio Bell Telephone
Company, dated Uctober 13, 1978, filed for record December §, 1978 and recorded io Volume 3688,
Page 20 of Franklia County Records.

Memorandum uf Leage Apreemant by and between Duke-Weeks Beulty Limited Partnership {in

Duke Kealty Limited Partpership, Landlord, und DelMonme Fresh Prodice NAL Ine, Tenant, daterd
May 15, 2000, fiied for record May 20, 2000 and recorded as Franklia County Reeordeds Document
No. 2000051 20098744,

Asset #5046, 507 & 511 - IT87-2804 Charter Styeet, 2819-1843 Charter Streel &
Unimproved Land Columbus, OH

Rights of erants, asesants oaly, under unrecorded leases.
These matbess, i6any, as may be disciosed by a currenr and acourate survey of the subject property.

All taxes pol vet due and pavable

Railroad Maimenance Agreement and Declaration, recorded June 20, 1989, us Instrames) Numiber
OR 15873-0135 of Franklin County, Uhio Records. ;
Mernerandum of 1ease by and betwesy Puke Realty Chio, Landlord, z;u‘ SuperConductive
Components, tnc., Tenants, dated Septernber 29, 2G03, Bled for record Dgu-mhr“ 0 and
recorded as Prawddin County Recorder's Nacument Ne. 20041 20202 ?%643

|
Eastments, Building Setback and Nonerat Forest Aree a3 szt forth in Pla Book S8, Pages 75 through
79 of Franklin Coupty, Cbin Records; ss winendsd by Vacation of pan n* Impors S!.m Land
Ledication of part of Towmal Streef, recorced in Plat Hook 87, Page 21 ufn rankiin Coumy. Ohio
Revords; as further amended by Vaeation of 2 pertion of Secunitics Stres \,L Imp'm Siect aud
Easemend, recorded in Plat Book 60, Page 30 of Franklin Counry, CHriofRecerds.

Restrctions contaiued in the Deed from Roaafd A, HufY, Trustes 1o Yantage Properties, Ine., dated
April 1. 1983, filed for reeord April 1, 1963 in ORY 2636~ IIES of franklin County, (thio Reouids, as
amended by First Amendiment, Bled for reeerd Septemnber 29, 1988 in ORY [ 2338.F12 of Franklin
County, Ohio Records; Scoond Amendment, filed {or rew ord hinc 20, 11‘89 i ORY 13591-D405 af
Franklin County, Ohio Records; Third Amendwent, filed {or record I.mc 30, 1989 i GRY 18120-7117
ol Frankiin County, Ohic Reoords; Fosrth Amendment. filed For rmmdju we 25, 1992 i ORV

15756-C 11 of Franklin County, Obie Kecords; Filth Amendent, ﬁlcﬁltcr record Cotober 27, 1994
in OR 27769-014 of Frankiin County, Ohic Recerds; Sixih Amendment, filed for record in OT
288B4-G19 of Franklin County, Ohic Records; Seventh Amendment, Giled fov reemd October 27,
1958 as Instewigent Mumgber 199810270274149 of Frunklin Coanty, Ohia Records: Bighth
Amendment, filed for record May 25, 1999 as Drstwment Number 199905250132499 of Franklin
County, Olile Records; and Ninth Amendment, filed for record March 11, 2002 as nstrument
Number 200203110061868 of Franklin County, Ohio Records.

NUDE_2TER
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9.

10.

Hasement & Right of Way from Duke Reabty Ohio 1o Columins Southern Power Company, daled
February 12, 2004, fled for record May 4, 2004 and recorded as Prankfin County Recorder's
Document No, 200405040101748.

Deed of Easement fram Duice-Weeks Realty Limited Partnesship to Cily of Columbus, Ghio, dated
July 22, 1999, filed for record August §, 1999 and recorded as Franklin County Reconder's Document
Na, 1999080601 99860: as affected by the Release of Basement reeonded March 28, 2002 g5
Instrument No. 200203280078557.

MNon-Exclusive Easemen: & Right of Way from Duke-Weeks Realty 1 KmICd Danscrsiup success o
fhuke Renfty Limired Partnership to Cohimbies Snuthern Power (_,mnpany, dated Cctober 12, 1059,
filad for rscord Moversber 16, 1999 and recorded a5 Frazklin County Recorder's Document No.
9011160286558,

- Non-Bxelusive Basemens & Right of Way from Duke-Weeks Realty Limned Partnership 16 Deke

Realty Limited P.;m..,lbiup 1o Colunbus Soutwry Power Company, dfm:d October 12, 1999, fHiled for
record Novesnber 16, 1959 and recorded as Frankiin County Recorder! stDocument No.
199911 160286569,

. Auperileek Non-Exclusive Easement from Duke-Weeks Really LimitsdiParinership successor to Duke

Realiy Limited Partaership to Olde Belt Telephone Company aka mnc{:itcch Ohio luc., iled for
record December 13, 199% and recorded as Frauktin County Recordey's iD(}cumcm N,

199912130305304. |

i
. Terms and conditions of Declaration of Eazements dated July 22, 2005 by Duke Realty Ohic,

rectnded September 16, 2005, as Document Mo, 2005001601 93043

Asset #508 - 3800 Lane Trace Drive, Columims, QF

Rights of tensnts, as tenants enly, wider untecorded leases,

Those matiers, if any, as may be disclosed by a carrant and accurate survey of the sulijest propeity.

All taxes not yet due and payable.

Ensement fror The Southzate Development Comporation W Columbus ad Soathern Oig Flectric
Company, dated March 28, 1974, filed for recnrd Apnt 9, 1974 and rec{vrdcd in Valome 3404, Fage
294 of Franklip Counly Records. i

Restrictions and Fasements reserved in the Deed from The Southgate ]')ﬂw_iﬁpmcm Corporstion Lo
The Central Trust Company, MoA, duted Augost 22, 1975, filed for seeonil August 27, 1975 and
recarded {n Volume 3430, Page 66 of Franklin Counly Records,

Matters shown ou plat yeenrded in Plat Book 48, Page 78 af Franklin County Records.

e LG
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Agsgt #5049 — 3835 Zane Trace Drive, Columnbus, Of

1. Rights of temiuns, a8 tenants only, under unrecarded loases.

2. Those mawers, if any, as may be disclosed by a current and accurate gurvey of the subject properly.

1. All taxes not yet duc and payable.

4 Declaration of Restrictions frora Southeate Develapment Corporation te Colunbus Corporate Park,
dated Magch 2, 1978, filed for record Mireh 6, 1978 and recorded in Misc. Volumae 169, Page 361 of
Franklin County Records.

5. Wasement comained in e Deed [rom The Southgate Development Comperation w The First Nationel
Bank of Boston, ot al, dated Octaber 30, 1979, filed for record Movember [, 1979 and recnrded in
Voluwe 3760, Page 673 of Franklin Counly Records.

6 Easement fom The Southpate Developmant Corperation to Columbus and Sovthem Ohin Flectric
Company, dated November 25, 1979, Bled for record |Jecember 6, 1974 and revorded in Volune
3767, Page 29% of Franklio County Records E

i

7. Fasemenl contained in the Desd from The Southgale Dovetopment Cor’pﬁrui‘mn to Winthrop Partners
21, dated Qaioher 14, 1982, fled for record Ouiaber 14, 1982 and recorded i ORV 2124, Page AU
af Frankhn County Records

% Matiers shown on Plat recerded in Plat Yook 48, Page 7% of Franklin Uounty Reeords.
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Ms. Tackson, Ms. Margulies, and Mr, Eberhart concur,

This matter is before the Board of Tax Appeals upon a notice of appeal filed

by Trans Healthcare of Ohto, Inc. (“Trans Healthcare™). Trans Healthcare appeals [rom a
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decision of the Cuvahoga County Board of Revision (“BOR™), in which it determined the
taxable value of the subject property for tax year 2000.
The Cuyahoga County Auditor and the BOR determined the true and taxable

value of the subject property for 2000 to be:

TRUE VALUE TAXABLE VALUL
Land $ 646,400 § 226,240
Buwilding $3,044.000 $1.065,400
Total $3.,690.400 $1.201,640

Trans Healitheare contends that based upon a June 5. 2000 sale of the subject property, the
auditor and BOR have overvalued the subject property for 2000 and that the true and

taxable values as of the tax Len date should be as follows:

TRUE VALUL TAXABLE VALUE
I.and $ 239,530 $ 83,830
Huitding $2.358. 160 $ 825360
Total $2.597,690 3 909,190

As of tax lien date. the subject property consisted of land improved with a
nursing home, located at 570 North Rocky River Road, Berea, Cuyahoga County, Ohio. [t
is identified on the cnunty’g books and records as permanent parcel number 362-04-019),

Trans Healthcare sought a reduction at the BOR, eiting a June 5, 2000 sale.
The BOD filed a counter-complaint, requesting the BOR to retain the auditor’s values. Al
the BOR hea..ring, Trans Healthcare presented the testimony of Robert Mellinger, a fax
consultant. After constdering the record, the BOR affirmed the auditor’s valuations. It s

from that final determination that I'rans Healthcare now appeals.
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The matter was subimitted to the Board of Tax Appeals upon the notice of

appeal, the statulory transcript certitied by the BOR (“S.T.7), and briefs of counsel.!
L APRELIMINARY MATTER

Belore addressing the meriis. the board deems it appropriate to address the
BOL™s motion {0 strike affidavit and conveyance {ee stalement, \-\’hi::lh were attached to
Trans Healthcare™s bricf.

First, counsel [or the BOT objects to the admission into evidence of the
affidavit of Jeffrey A. Barnhill, Trans Healthcare™s chicf financial officer. Counsel argues
that such witness should have been present (o testify at the proceedings before the BOR,
sinee the BOR would logically have been concerned with issucs surrounding the sale of
the subject property, to which this affidavit pertains. Counsel claims because the witness
was not present at the BOR, his alfidavit cannot be received into evidence before this
board, pursuant to the provisions of R.C. 3715 1HG) and CASA 94 1.0, v, Franklin Cip.
Bd. of Revision (2000), 89 Ohio 5t.3d 622.

R.C.5715.19(G) requires a complainan( to provide all existing cvidence to
the BOR or risk being precluded from introducing it on appeal to this board, and
specifically states as follows:

“A complainant shall provide to the board of revision all

nformation or evidence within the complainant’s knowledge

or possession that affects the real property that is the subject of
the complaint. A complainant who fails to provide such

' This appeal is a refiling of BTA No. 2001-R-1066, which was dismissed for luck of jurisdiction under Cleveland
Elec. [ifum. Co. v Lake Cty. Bd of Revision, 96 Ohic S4.3d 165, 2002-Ohic-4633. The partics were given the
opportunity fo object to the board’s use of the prior record estublishied jn BTA NQ. 2001-R-1066 in an order jssued
March 21, 2003, To date, neither party has filed an objection. Additionally, the parties originally waived hearing

i this matier.



information or evidence is prechided from froducing it on

appeal to the board of lax appeals or the court of coninon

pleas, except that the board of tax appeals or court may admit

and consider the evidence if the complamant shows good

cause for the complamant’s fathaee to provide the information

or evidence to the board of revisien.”

tn Columbus Bd of Fdno v, Franklin Crv. Bd of Revision (1996), 76 Ohio
S€.3d 13, the Supreme Court of Ohio stated:

“After the BTA hearing, Nestle submitted a copy of a

resolution and  quitclaim deed by the Frankiin County

Commissioners, Because these decuments were not pait of the

original record from the BOR and were submitted after the

BTA hearing, they must be disregarded by the BTA ™
See. also. 4 & J Food Mare Inc. v, Zaino (Aug. 17, 2001, BTA No. 1999-5-1608,
unrcported; ARY Assisted Living, Inc. v. Hamilion Cry. Bd. of Revision (Iuly 30, 1999),
BTA No. 1998-N-168, unreported; Westerville City Schools Bd. of Edi. v, Franklin Cry.
Bd. of Revision (Feb. 23, 1996), BTA No.1995-T-278, unreported.

In the presenl matter, the record reflecls that Trans Healthcare did not call
Mr. Barnhill as a witness before the BOR, although the circumstances surrounding the sale
of this property were addressed by the BOR at its hearing. Furiher, the record shows that
Mr. Barghill’s statements were provided to this board in affidavit form after the record
was closed.

After reviewing the entire record and (he applicable case law, this board

conchides that the testimony of Mr. Barnhill should have been presented to the BOR.

Further, counsel has not cstablished good cause as to why this affidavit should be
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considered by the board.  In addition, generally allidavits are not considered reliable,
competent, and probative evidence upon which this board can base its decision, as there s
no opportunity for eross-examination of the affiant by opposing counsel or inguiry by the
board. Sce Bd. of Edn. of Hilliard City School Dist. v, Franklin Cry, Bd. of Revision (Nov.
25 1992), BTA No. 1190-G-789. unreported.

Accordingly, the affidavit of Mr. Barnhill will not be considercd by the
hoard, and the BOEs motion to strike the aflidavit s sustained pursuvant to 1RO
ST 19(G) and CASA 94, supra. See, also, Corpline v Hamilton Cry, Bd \Q]f Revision
(May 17, 2002), BTA No 2001-A-422, unreported, appealed to the Supreme Cowrl of
Ohie and remanded for implementation ot settlement, 97 Ghio St.3d 1212, 2002-Chio-
S805; Bd of Edn Upper Arlington City School Dist. v, Frankiin Cry. Bd. of Kevivion
(Dct 12, 2001), BTA No. 2000-A-1802, uwweported; Chahda v. Cuyahoga Cry. Bd of
Revision (June 15, 2001). BTA No. 1999-5-1905, unreported, and I'&R Lid. Partnership
v. Hamilton Cry. B of Revision (Jan. 12, 1990), BTA No. 1994-K-1389 unreporied.

Second, counsel for the BOE requests that this board strike the conveyance
© fee statement also attached to Trans Healtheare™s brief. The board notes that copies of
public records and reports may be allowed as exceplions to the hearsay rule under Bvid K.
803(8). To be properky authenticaied, however, Evid.R. [005 requires these documents be
certified.

The copy of the conveyance fee statement aflached to Trans Healthcare’s

brief is not certified, and it was submutled after the partics waived hearing and the record
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was closed in this matier. Therefore, the board finds that the BOJ s motion to strike the
conveyance fee statement 1s well taken. Cofumbus B of fidn and 4 & J Food Mart Inc.,
supra.
IL TIHE MERITS
In an appeal [rom a board of revision valuation. this hoard must determine
the true value of the subject property. R.C 5717030 Specifically. R.C.5717.03 reads:

R

“In case of an appeal from a decision of a county board of

revision, the board of tax appeals shall determine the taxable

value of the property whose valuation or assessment by the

county board of revision iy complained of ¥+#+.7

{(Uraphasis added.)

While the action of & county board of revision 1s given a presumption that it
was taken i good faith and reflects sound judgment, the decision ol a county board of
revision regarding the valuc of property is not to be accorded a presnmption of
correctness. Springfield Local Bd. of Edn. v. Summit Cty. Bd. of Revision (1994), 68 Oluo
St.3d 493. The Board of 'Tax Appeals must make an independent de novo determination
as to a property’s true value predicated upon the preponderance of the evidence. Coventry
Towers, Inc. v. Strongsville (1985), 18 Ohio St.3d 120, 122

A party appealing a decision of a county board of revision has the burden of
coming forward with evidence in support of the value that it has asserted.  Cleveland Bd.

of Edn. v. Cuyahoga Cty. Bd. of Revision (1994), 68 Ohio 5t.3d 335, Crow v. Cuyahoga

Cry. Bd. of Revision (1990), 50 Ohio St.3d 55; Menior Exempied Village Bd. of Edn. v.
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Lake Cty. Bd. of Revision (1988). 37 Ohio 5t.3d 318. It is nol enough to simply come
forward with some evidence of valuc. The burden of persuasion rests with the appeliant to
convince this board thal it is entitled to the vatue that it seeks. Cincinnati Bd. of Edn. v.
Hamilron Cty. Bd. of Revision (1997), 78 Ohlo 50.3d 325.

(Onee competent and probative evidence of true value has been presented by
the appeliant, the other party to the appeal has a corresponding burden of providing
evidence to rebut the appellants evidence.  Springfield Local Bd of Edn and Mentor
Exempied Village B of Bdn., supra. Accordingly, this board must exanvine the available
record and then determine value based upon the evidence betore it Coventry {owers, FET
supra, and Clark v Glander (1949). 151 Ohio St. 229, In so doing, we determine the
welght and credibility (o be accorded the evidence presented. Cardinal Ied. S0 & L. Assn.
v. Cuyahoga Ciy. Bd of Revision (1975), 44 Ohio St.2d 13.

In the present appeal, Trans Healthcare relies upon a sale as support for its
contention of the subject property’s value. This transaction encompassed the sale of 14
propertics at various locations in Ohio. The sale occurred on June 5, 2000, five months
after the tax lien date. 'The sale price was approximately $36,000,000.

It is long established that the “best evidence of “true value in money” of real
property is an actual, recent sale of the property in an arm’s-length transaction. " Conalco
v. Bd. of Revision (1977), 50 Ohto St.2d 129, at the syllabus; State ex rel Park Invesiment

Co. v. Bd. of Tax Appeals (1964), 175 Ohio St. 410, Further, R.C. 5713.03 provides.
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“In determining the true value of any tract, {ot or parcel of real

estate under this section, i such tract, lot or parcel has been

the subject of an arm’s length sale between a willing seller and

a willing buver within a reasonable length of time, either

before or after the tax lien date, the auditor shall consider the

sales price of such tract, lot or parcel to be the true value for

taxation purposes.”

Thus, where there 1s an actual sale ol real property, which is both recent and arm’s-length,
the county auditer, as well as this board, must consider such a sale as evidence ol the
property’s true value. Conaleo and Park Investment, supra.

While the sale may be the “best evidence™ of value, 1t s not the only
evidence. Consequently, the Supreme Court of Ohio has held that there exists a rebutiable
presumption that a recent, arm’s-length sale i3 reflective of true value.  Ratwer v. Stark
Cty. B of Revision (1986), 23 Ohio SU.3d 59, 61, Where the inference 15 raised that the
sale price does not reflect true value, we must at least review and consider other probative
evidence of the subject property’s true value.  Rucinski v. Cuyahoga Cly. Bd. of Revision
(Mar. 5, 1999}, BTA No. 1998-5-155, unreporied, 4.

Since we have excluded the affidavit of Mr. Barnhill and the conveyance fee
statement {rom consideration, 'I'tans Healthcare has presented nothing to this board to
establish that the sales price was an accurate mdicator of the true value of the subject
property. Mr. Mcllinger, the only witness Trans Healthcare presented at the board of

revision, {estified that he was not involved in the sale, that he did not know tf the subject

property had been listed on the open market, and that no appraisal was done with regard to

the sale, so there was no appraisal to support the allocation. Turther, Trans Healthcare

o0
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walved hearing before this board. where 1t could have presented evidence m support of the
sale and the value 1t claums.

Therefore, Trans Healthcare failed in its barden ol coming forward with
evidence it support of the value that 1t has asserted. Cleveland Bd. of Fdn.. Crow, Menior
Fxempted Village Bd of Edn.. and Cincinnati Bd of Edn., supra. The BOR dechined to
nse the allocated sale price as cvidence of value for tax Len date January 1, 2000, and we
TLST dgrec.

Fven if the board considered Mr. Barnhill’s atfidavit and the convevance fee
statement, Trans [fealthcare would suli fail inits burden. Although the June 2000 sale is
recent compared Lo the tax lien date and apparently arm’s-length, the hoard finds that the
allocated sale price does not represent the true value of the subject property. The sale
included 14 propertics, several of which received no allocated value hecause they
consisted of vacani fund which had no use to Trans Healthcare without butldings. i
addition, the purchase contract indicates that some of the properties were feased, but it
does not identify which ones. There was no attempt to address how the sale price was
atlocated based upon the true or fair market value of the differing propertics, whether by
agreement of the parties or by KMPG appraisal.  Although the contract delineates value
among land, buildings, certificales of need, and equipment, there is no detail provided, and
therefore the board is unable to evaluate whether, the allocated values reflect the

differences in location, fand size. building size, construction quality, age of improvements,
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special financing, and amenities for the various properties. Sce The Appraisal of Real
Estate (12" E4.2001) 441-448.

Trans Healtheare would have the board rely on its holding in Willoughhyv-
Fastlake Bd. of Fdn v, Lake Cry. Bl of Revision (Apr. 20, 200D, BTA Nos. 1998-R-309
and 519, unreported. In Willonghby-Fastlake, the property owner purchased nine
propertics of vartous sizes, ages, and conditions. In the purchase agreement, each property
was allocated a price. This board lound that the purchase price was the best evidence of
value and that the contract reflected the fatr markel value for the real eslate.

Although a bulk salc is not necessarily an unreliable indication of value, it
may inciude factors that mdicale that the sale price docs not reflect true value.  Pingue v,
Frankiin Cry. Bd. of Revision (1999} 87 Ohio St.3d 62 Some of these factors inchude
lcase arrangements, the purchase ol ongoing businesses and personal property, as well as
the reat estale, and properties sited in various locations, where there is no underlying
analysis. Dingue; Elsag-Bailey, inc. v. Lake Cty. Bd. of Revision (1996), 74 Ohio St.3d
647, MOA-TI. Corp. v. Franklin Cty. Bd. of Revision (July 20, 2001), BTA No. 1998-F-
1445, unreported.

The board finds that there are encugh factors present in the instant matter to
cast doubt as lo whether the allocated sale price is a valid mdicator of the subject

property’s {rue value.
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1. THE CONCLUSION
Based upon the foregoing, the board linds that Trans Healtheare has failed to
establish that the bulk sales price is indicative of the true value for the subject property as
of the tax lien date. Therelore, the Board of Tax Appceals (inds the true and taxable values

of the subject property to be as tollows as of January 1, 2060:

TRUE VALULE TAXABLLE VALUR
[.and $ 646,400 5 226,240
Building $3.044.000 $1.065.400
Total $3.690.400 $1.,291.646

Accordingly, the Cuyvahoga County Aunditor 18 hereby ordered to list and
assess (the subject property in confornuty witly this beard’s decision and order and to carry
forward the determined values 1o accordance with law.

ahivsearchkeybta
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CORPORATE EXCHANGE BUILIINGS [V & V, LIMITED PARTNERSHIE, APPELLANT, 1
FRANKLIN COUNTY BOARD OF REVISION LT AL., APPELLEES.
[Cile as Corporate kxchange Bidgs [V &V, LP. v, Franklin Coy. Bd of Revision
{1998}, 82 Ohio 5134 247
Taxation — Real property valuation of office buildings on two nonadjacent
parcels where purchase price was not allocated ar time of sole - Board of

Tav Appecls may approve board of revision's valuation of each parcel,

vhen,

(Mo, 97-996  Submitted January 27, 1998 - Decided July 1, 1998

Arreat from the Board of Tax Appeals, No. 95-A-1641.

On February 25 1994, Corporate Exchange Buildings [V & V, Limited
Partnership (“Partnership™). appellant. {iled a real estate valuation complaini for
tax year 1993 with the Franklin County Board ol Revision {“BOR™} for parcel
nurnher 211627 located in Cobumbus. Ghio. The valualion of parcel number
211027 is the subject of this opinion. At the same time Partnership also filed a
separale real estate valuation complaint lor parcel number 183730, While the two
parcels are in close proximity to each other, they are not adjacent and are taxed
separalely. I its complaint for parcel number 211627, Partnership requested that
the true value of the property be reduced from the auwditor’s wvaluation of
$11,100,000 to $8,244,700. For parcel number 183730, Partnership requested that
the true value of the property be reduced trom the anditor’s value of $7,930,000 to
$6,255.300. Parteership’s claim for a reduction in true value was based on its
recent purchase of the two parcels. In both cases the Board of Fducation of the
Westervitle City Schools (iled a countercomplaint seeking an increase in value.

Title to both parcels was conveyed to Partnership in a single deed dated

November 4, 1993, The conveyance fee statement reported that the consideration
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for the two parcels was  F14.500.000. A four-story office building known as
Corporate Exchange Building V' is localed on parcel number 211627, consisting of
3403 acres. Corporate Exchange Building V, containing 130,008 nel repiable
square leet, was constructed in 1989 A ihrec-story office building known as
Corporate Exchange Building IV is located on parce! number 183730, consisting
ot 5.016 wores. Corporate Exchangs Bainbding IV, containing 90,891 nal rentable
square feet, was constructed in 1987, No provision was made in the purchasc
contract or elsewhere e aliocaie the purchase price between the two parcels

The BOR affirmed the anditor’s assessment i both cases. Separate appeals
for the two parcels were flod with the Board of Tax Appeals (“BTA”). By

agreement of the parties, the cvidence and festimony presented to the BTA {or

parcel nunber 211627 was stpulated as the testimony and evidense for parcel
aumber 183730,

At the BTA, Partnership presented two witnesses.  Partnership’s fst
withess, Michael Dalakrishnan, s a Partnership Hmited partoer and a vice-
president  of Partnership’s  general  partier,  Joseph  Skilken  Company.
Balakrishnan described the negotiations that culminated in Partsership’s purchase
of the two parcels. Partnership’s second witness, Stephen 11 Falor, is a focal
broker, and testitied about his involvement in the sale of the properties on behalf
of the sellers. Neither wilness testified about the allocation of the purchase price
between the two parcels.

Aller reviewing the evidence, the BTA found that Partnership “did not
present sufficient competent and probafive evidence to this Board to meet {heir
burden of proof of establishing a value other than that found by the county board
of revision.” This conciusion was based on the BTA’s finding that “no appraisal

evidence or testimony was offered to support appellant’s valuation.”
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Partnership filed separate appeals with this court for cach parcel. (See case
No. 97-997 [or parce! number 183730

This cause s now before this court upan an appeal as of right.

Wayne I Petkovie, for appelant.

Ropald 1 O'Brien, Frankiin County Prosecating Attorney, and Aatthew
Chafin, Assistanl Prosecuting Attorney, for appellees Franklin Conmnly Board of
Reviston and Franklin County Auditor.

Teajord. Rich & Whealer, Jeffre) A Rich and Karol Cessell Fox, far

appellec Board of Education of the Westerville Civ Schools.

Per Curiam. Partgership contends that the BTA erred in not allocaning the
purchase price belween the two parcels. We disagree.

The amount that the Partnership paid for the wo parcels contaming
Corporate Exchange Buildings 1V and V is not in dispute. In addition, the BTA
determined that the sale to Partnership was an army’s-length sale; presumably then,
the sale price reflects true value. Waliers v Knox Cov. Bd of Revision ( 19893, 47
Ohie 51.3d 23, 24, 546 N.E.2d 932, 934. Howover, the arrn’s-length sate price was
jpaid for two separate properties,

The two parcels arc not identical.  While the amount of land contained in
each parcel is about the same, the buildings located on the parcels are different in
size and age. Partnership set forth an allocation of the purchase price in the
complaints it fited with the BOR. However, as the appeliant before the BTA,
Partnership necded to show that its atlocation of the purchase price between Lhe

two parcels represented the true value of each parcel. Sec Cincinnati School Dist



-
i

B of Edno v Hamilion Coe Bd. of Revision (1997), 78 Ohio St.3d 325, 677
N.FE.2d 1197

Partnership’s two witnesses, however, testilied anly about their invelvement
with the negetiations that culminated in the purchase of the two purcels. [n
addition. the velumineus amount of documents presented by Partnership related
only to the negotiations, purchase. and transfer of the two parcels.

After hearmg this testimony and reviewing these documents, the BTA
correctly refused (o accept the allocation of the purchase price made by
Parinership. The BTA concluded that it could find ne basis to “justity reliance
upcr appellant’s suggested valuation allocation.”

Partnership argues that the BTA had (estimony before it to allocate the
purchase price based on rentable square feet. Partnership quotes from the BTA s
decision. Thal quote. however, was taken from the brief Pactnership filed with the
BTA. Partnership cites no seurce in the record for the statement.

Maoreover, the only reference in the BTA record as 1o how the allocation
could be made is contaived in the opening statement of counse! for Partnership.
Ile stated  that the purchase price was allocated based on square footage and that
he “believe|d] there will be testimony that this is alsa a reasonable way in this type
ol property to apportion.” However, statements of counsel are not evidence. In
State v. Green (1998}, 81 Chio St.3d 100, (04, 689 N.E.2d 556, 559, we stated
that a “statement of facts by a prosecuter daes not constitute evidence.” This
premise 1s adopted in VI Wigmore, Evidence (Chadbourn Rev.1976) 349, Section
1806, wherein it is stated that in an argument o the jury by counsel, any
representation of fact “must be based solely upon those matters of fact of which
evidence has already been introduced or of which ne evidence need ever be

introduced because of the notoriety as judicially noticed facts.”
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Partnership lurther contends  that Yewngscown Sheer & Tube Co. v
Mohoning Creo Bdlof Bevision (19810, 66 Ohio St.2d 398, 20 (0.0.3d 349, 422
NE2d 846, requires the BTA to allocate the purchase price. In Foungstown, the
BTA adopted a (otal valvaton lor a steel production comples siluated on
approximately four hundred sixteen acres containing seme two hundred major
structures. The property consisted of fourteen individual parcels located in three
taxing districts, We required the BTA, on remand, to break down its aggrepate
valuation into individual parcel values betore ceriifying s decision and order to
the county auditor The Powsgstown record, however, contained opinions and
documentation frem multiple appraizers Trom cach side on which the BTA could
base an allocation of wial value. Thus, i Fowgsiown, (he BTA had before i
evidence of value which it could use 1o allocate the 1otal true value.

In Convenivy Towery, e v, Strongsville {1985), 18 Ohio St.3d 120, 18 OBR
15, 480 NE2d 412 we acknowledged the authority of the BTA 10 excrcise
independent judgment i determining the true valee of property.  However, such
wmdependent judgment must be based upon the evidence presented to it, We have
comsistently required that the BTA’e decisions be supported by sulficient
probative evidence. Flawthaors Mellody, Inc. v. Lindley (1981), 65 Ohio St.2d 47,
19 Q.00.3d 234, 417 N.E.2d 1257, Here, the BTA recelved no evidence on which
it independently could allocate the purchase price.

Partnership also ciles Zazworsky v. Licking Cty. Bd. of Revision (1991), 61
Ohie St.3d 604, 575 N.E.2d 842, as a case where this court ordered the BTA to
apply & sale price as frue value. In Zazworsky, the taxpayer was required (o
purchase a parcel of real property containing a warchouse he did not want in order

lo acquire a sublease on a building he did want. He paid $1060,000 for both the
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building and the sublease. The only question before the BTA was the value of the
purchased warehouse.

The BTA affirmed the board of revision's valuation ol $184.500 for the
purchased  warehouse,  stating  that  the  sale  ocourred “under  peculiar
cireumstances.”  We reversed and ordered the BTA o enter a valuation of
F100.000, hotding that no evidence supported the BTA s decision.

Aanvorsky dillers from (his case. Only one piece of real property was at
Issue i Lazworsky, and we did not need to allocate a purchase price between tvo
pieces of real propecty. Indeed, Zazworsky himsell maiintained that the tue value
of the purchased warchouse was 5100,000.

Since Partnership has tailed to produce sufficient competent and probative
evidence 1o meet s burden of proof and bas not presented evidence o support an
independent valuation by the BTA, the BUA may approve the board of revision’s
valuaion. Stmmoas v Cupafioga Covo Bd of Revision (1998), 81 Ohio St.3d 47,
49, 689 N.E.2d 22, 24,

For all the {oregoing reasons, the decision of the BTA is reasonable and
lawful and it is affirmed.

Decision affirmed

Maver, C.J., DouGLas, RESMICE. F.IL. SWERNEY and Cook, JJ., concur.

PFEFER and LUNDBERG STRATTON, T, dissent.

LUNDRERG STRATTON, J., dissenfing. Because I do not understand how the
BTA can insist on taxing these two properties at a combined value of 519,030,000,
while agreeing that the true vabue is $14,500,000, T must steongly dissent from the
majority’s affirmance of the BTA’s decision. | would find the decision o be

arbitrary, unreasonable, and patently untair.
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A long line of cases in Ohio has held that a recent sale of property that is an
arm’s-length transaction is the best evidence of the “true value™ of the property.
Cincinnatt Schoal Dist: Bd of Fdno v, Hamilion Cry. Bd. of Revision (1997}, 78
Ohio 5t.3d 3250 327,677 N.E2Zd T1G7, 1199, Conaleo v. Monroe Civ Bd of
Revision (1977), 30 Ohio S1.2d 129, 4 .03d 309, 363 N.E2d 722: Srare v rel
FPark Tavesiment Coovo Bdoof Tax Appeals (1904), 175 Ohio SU 4190, 25 0.0.2d
432165 NI2d 908 Here, the BTA concluded dhar the sale of Corporate
xechange Buddings TV and Voway an arm’s-length transaction.  Fhe sale reason
for the BTA’s rejeciion ol the valuation of Corporate Exchange Buildings 1V and
V Limited Partnership ("Partnership™) was the claimed failurce of the Partnership to
present an appraival that allocated the purchase price between the two buildings.
However, the BTAs postiion is not supported by the law. To grant Partnership’s
request [or reduction in the tax valuation of the twe buildings, the BTA needed
only to confront the issue of allocating the single sale price, presumed to be the
true value, between the two hutldings. o fact, the BTA had a durv to ailocate the
sales price once the true vabue was established so as to reach a [air and consistent
lax assessment.

In Conlea, this courl held, at the syliabus;

“i. The best evidence of the ‘true value in money’ of real property s an
actual, recent sale of the property in an arm’s-length transaction.  (State, ex rel.
Park [nvesiment Co., v. Bd. of Tax Appeals, 175 Ohio St. 410125 0.0.2d 432, 195
N.E.2d 908, approved and followed.)

“2. In valuing real property sold within three days of the tax lien date in an
arm’s-length transaction, (he best evidence of ‘true value inmoney’ is the proper
allocation of the lump-sum purchase price and not an appraisal ignoring the

contemporaneous sale.” (Emphasis added.)
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The appellees totatly misinterpret Conaleo. In Conaleo, the allocation issue
wag not between two picces of property, but rather between real estate and other
assets. such as accowns receivadle, related (o the same property. in that case, a
sale of the property occureed two days after the tax valuation conducted by (he
appraiser for the county auditor. The BTA ignored the sale and relied only on the
appraiser’s vatue. No appraiser testified for the wxpayer Conalco an aflocation of
the purchase price. Rather, Conaleo relied on accounting principles for aliocation.
In rejecting the BTVA s posinon, the court stafed:

“The board should have determimed, wnder the specific facts of this case,
whether [Conaleo™s] aliceation resulted in oo distorted  valuation of the real
property.

CEEE Apparently, the board adopted the Tair market value appraisal made
by appellee [county auditor]. despite testimony by appellee’s appraiser thal he
inored the centemporaneous sale of the property.

TR

“The board’s decision iu the present case. accepting the appellee’s appraisal,
despite an arm’s-length sale within close proximity to the lax lien date, and
rejecting AP 16, thereby avoiding a determination upon {Conalen’s] allocation of
the purchase price, is unreasonable and unlawlful.” /d., S0 Ohio St.2d a¢ 131-132.
4 0.03dat 310-311, 303 N.E.2d at 723-724,

In a subsequent case, also misinterpreted by appellees, this court reaffirmesd
the best evidence rule of a recent sale:

“We hold that the best evidence of the “true value in money” of tangible
personal property is the proper allocation of the purchase price of an actual, recent
sale of the property in an arm’s-length transaction.
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“ % 4% The board is required to arrive al its own valuation in an appeal from
the valuation assessed by the Tax Commissioner. Clark v, Glander (1949, 151
Ohio 56229 [39 0.0 56, 85 NIL2d 291), paragraph one of the syllabus.” Tele-
Media Co v Lindley (1982), 70 Ohio S1.2d 284, 287-289, 24 0.0.3d 367, 369
3TQ, 430 N.E2d 1362, 1565,

inr fele Media, the taxpayer was seeking a valuation lfower than the actual
sate price. The court found that the book value, property alfocaied. is the hest
evidepce of wue value. fof, at 286, 24 0.0.3d at 368-309, 436 NE.2d ar 1364
The court placed the burden of allocation on the BTA when a true value was
knowr,

bdonot lind Blsag-Bailey, Tne v Lake Cty Bel of Revision {1996). 74 Ohio
Stad 6470 660 NEZD 1184, w0 be an point. Elsag Bailey deall with a
complicated  transaction with two competing appraisals that recomunended
different appraisal methads bui invelved no sale. Hisag-Bailey merely states that
the BTA could look at both appraisals and make its own determination of the frue
value,

I this case, the BTA did not fulfiil its duty of properly allocating the true
value,  Instead. it arbitrarily clung to the appraised value and ignored the sale
price, contrary to the mandate of Conalco. Had the property sold for mere than
the appraised value, the appellees certainly would have been the ones appealing
and making the same arguments Partnership now makes.

In fact, Partnership offeved the BTA a reasonable, togical method of
allocating the purchase price between the two buildings based upoa the reatablie
square footage of each building. Dvidence of the rentable space of each bui]diug
was before the B1A in the numerous exhibiis offered by Partnership refated to the

sale of the properties. No appraisal was necessary to substantiate the value of each
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tmilding or the method of allocation in light of the recent sale. No expelt
testimony was necessary to explain or substantiale what amounted to a4 simple
mathematical calculation.  As in Conalco, the BTA needed enly to apply an
accounting principie (o determine the allocation.

The BTA made no defermination that allocation of value between the
buildings was nol poésiblc. Further. BTA made no lactal finding thar
Partmership’s proposed method of allocation was improper, unreasonable, or not
based upan veritiable information. None of the appellecs presented any evidence
in cebuttal. No other method of allocation was even suggested. Instead, the BTA
summmarily rejected Partnership®s proposed method of allocation of value withoul
any legal or facwal basis. citing enly Parinesship’s failure o have “appraisal
evidence or wstimony.”

Yet the BTA concluded thal Partnership did not justify its allocation
methed. and. theretore, the BTA affinned the auditor's valuation of the properties,
The auditer's assessment of value for both parcels tomaled $19.030.000. The
audiior assessed the value of Building IV at $7,930.000, approximately [orty-two
percent of the combined values, and assessed the value of Building v at
$11,100,000, approximately fifty-eight percent of the combined values.

Partnership’s allocated values closely mirrored those of the auditor. The
true value, as evidenced by the recent sale, was § 14,500,000 for both parcels.
Partnership requested that a value of $6,255,300 be placed on Building 1V,
approximately forty-three percent of the combined sale price.  Partnership
requested that a vatue of $8,244,700 be placed on Building V, approximately {ifty-
seven percent of the combined sale price.

if the BTA had reason nof to adopt the Parlnershi p’s proposed allocation,

the BTA had before it sufficient information about each building from which to



dertve its own allocation of the $14,500,000 sale price it already accepied as the
trae value. Exhibits revealed similarities sboul the buildings. They are in close
proximity 1o each other within the same oflice park. Both are situated on five
acres of fand. They were built within s few years of each other. Building 1V has
three steries with 90,891 rentable square fect. with three hundred fortv-one
parking spaces and a ninety six percent occupancy': Building V has {our stories
with 130.008 rentable square feet. with four hundred filty-tivo parking spaces and
over ninety-five percent occupancy. Building construction was victually identical,
Commercial tenants were of the same quality. Both were Class A structures with
similar reatal ranges.  The building had been owned and managed by the same
partnership. These are non-lucluating, descriptive factors upon which the BTA
could have compared and contrasted the two buildings in order (o reach its awn
nidependent allocation of the $14,500.000 value,

The BTA’s finding that the purchase of Corporate Exchange Buildiags 1V
and ¥V owas an ann’s-length transaction reinforces the presumption that the sale
price of $14,500,000 was the true value for the two properties. The BTA’s
decision Lo alfirm the auditor’s separafc asscssments of value results in both
properties being valued, lor tax purposes, at $4,530,000 more than they were
valued in an ar’s-length transaction. 1 fail to see how this can be fair or just.
Such a decision, without further justification, is inhereatty arbitrary, capricious,
and unreasonable. The BTA had a duty in light of the unrefuted and volumminous
evidence before it to fairly and justly aflocate the true value between the two
buildings. To arbitrarily ignoie the purchasc price and Windly adhere to the

L

'éppr:tisal because the buildings are “independent” is grossity unfair and flies in the
tace of Conalco. [f the BTA did not accept the Partrership’s aliocation, it could

perform its own. Yet appellees offer no alternative. [t did not matter a great deal
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it the allocation differed by some percentape, since the Partnership was the same
taxpayer. But what the BTA could ner de was totally ipnore the $14.500.000

value it already recognized, refuse to allocate the price between the two busldings,

and inpose a value of $19,030,000, a $4,530.000 difference. because the luxpayer

did not separately appraise the nwe buildings. An appraisal is not necessary in light
of the best evidence before it which the law reguired (he BTA 1o consider, |
cannot cendone such a patently ourageous resall.

Fhelieve that Partnership met ils burden by establishing the arm’s-length
nature of the sale transaction and by proposing a logical. reasonable, and vertfiable
method of allocating the sale price belween the two buildings for 1ax prrposes.
The BTA arbitravily reflused to consider Partnership’s atlocation or any other
allocation. Therctore, | would reverse the decision of the BTA and remand this
matter 0 the BTA wath mstructions to delermine a formula to allocate the
B14,500.000 sale price between the two buildings.

PPEWER, [, concurs in the foregoing dissenting opinion.

FOOTNOTI:
b Ueenpancy of Building IV was reported as seventy-six percent in a March
1993 financial statement; however, sales information dated July 1993 reported

occupancy at ainety-six percent.
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