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ST.9TF'1tlENT OF FAC'1 S

This cause and matter is before the Court on appeals from determinations

of the Ohio Board of Tax Appeals (BTA hereafter) invoCving several

properties acquii-ed by the appellant-taxpayer as a result oCits purchase of

au1 cutire portfolio of separate buildings located in Marietta , Georgia;

Roswell, Georgia; Duluth, Georgia; Noreross, Georgia, Suwanee, Georgia;

Oi-lando, Florida; Lal<c: Malv, Florida; Cincinna(i, Ohio; Blue Ash, Ohio;

Sharonville,Ohio; Fairtield, phio; West Chester, Ohio; Solorl, Ohio;

Strongsvillc; Ohio; Twinsbut-g, Ohio; Lewis Center, Ohio; Grove City, Ohio,

Columbus, Ohio; Miiuleapolis, Minncsota; Chanhassen, MinnE.sota; Eagan,

Minnesota; Fden Prxrie, Minnesota; >Jdina, Mitnlesota; B(oomington,

Minnesota; Uolden Valley, Minnesota; Ptvnrouth, Miimesota; St. Paul.,

1Vfinnesota; Fridley, Mi.nnesota; Cedar Lake, Minnesota; Crystal, Minnesota.;

IIopkins, Minnesota; Nashville, Tennessee; Moi-cisville, North Carolina; and

Raleigh, North Carolina.

The propet-ties subject. to these appeals arc located in two separate

taxing tlistricts qf Franklin Coacnty andALL WERE 7RANSFERREDAS

PART OF T'HE 13ULK SALE OF THE ENTIR E PORTFOLID.

In the coniplaints filed by the two separate boai-ds of education, ( districts
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40 and 560), all of the properties ^vere listed and the ONLY EVIllLNCE

prociuced by t:he'tW0 boards of edtication \va the siugic conveyance form

of 9-29-05 listing the followinr; properties:

PROPERTY PARC'E>L
3940 Gantz, 40-4140-80
4000 Cantz. 40-4140-89
2190-2200 Westbelt, 560-2Q1Z32
2787-2805 Charter 560-189895
2829-2843 Charter 560-18989.5
3800 Zane 1race 560-11202-1
3 63 5 Zane Trace 560-191461
Westbelt III land 560-189895

Parcel 560-191461 [ 3635 Zaue Trace )\^as sold within weeks oftlie

transfer ancl was the subject oC13TA Case 06-A-1788. Hhis property was

referenced by the BTA in a footnote as not part of its decision hut sold for

less several weeks aftet-Appellant's acquisition lor less than tlie Board of

F,ducation allocation.

T he single eonveyance form listed all of the Franklin County

properties transferred anrllisted the bulk amount of $34,336, 121. NO

ALLOCAT ION WAS MADE ETTHIsR ON THE CONVEYANCE FORM

OR IN THE PURCHASE CONTRACT. THE ONLYALLOCATION

THAT WAS MADE WAS THE ALLOCATION ON TFIE BOE'S

COMPLAINT"S WHICH HAD A GREATER AMOUNT ON
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PARCEL 560-191461 tl^urn the actual subsequent arrns-length sale (B7A

06-A-I788).

The properties arc all different, and are all located in different locales,

and are different in size and construction. No evidence was prescnted by

eithet- BOF other than the conveyance form, also in the statutorv transcaript,

and no evidence was presented by the. BOL. as to a valuation of each ofthe

separate propertics in the two Caxing districts.

At Lhe. 13oaa-d of Revisiori (BO1^) hearing, appellant objected (o tE?c rase

of the bullc transfer convcyaxice form as evidence as to the velue of the

individual properties and objected to the allocations made by thc BOE as

therc was no collateral evidcnce as to the value of each separate property.

I:EGAL <4RGUMEnr7'

Proposition of Law No. 1:

A complainant before a counor board of revision has an affrrrnrcf.ive duty
to present evidence as to the valuation it asserts is prope:

Proposition of Law No. 2:

Where a comptainant before a county board of revision relies on a bulk
sale of separate parcels, each of which is a separate and distinct
economic unit, the complainant rnust produce reliable and competent
evidence as to the proper valuation of each ofthe separate economic
units.

-3-



Tlie burden of proof is upon the pat-ty asserting a valuation different

from that of a county auditor before a board oi'revision with regard to its

assertion in thecomplain[. ELsag-Bailey, lnc. u Lake Ctp. Bd, of

Revision ("1966), 74 Ohio St 3d 647; Consolidated Alurninrcrrr Corp. v.

Monroe C'h,. I3d of Nevision (I98I), 66OhioSt. 2d 410; As/tle^, fToods,

L.P. v. Harnilton Cty. I3d. of Ilevision (Aug 8, 2003), BTA 2003-V-90,

urirepor•ted; Cros,s Country, Inns, LL( : V Hamilton C1Jz Bd, of Revision

(September 24, 2004), R7A 2003-A-7266, unreported, Pingue

v. Fran/elin CtP. Bd. of Revision (1999), 87 Clhio .S`t. 3d 62 (involving the

hulksale ofidentical condominium units). -3efore the 13'I'A, the burden of

persua,sion does rio[ c•.ha.nge to the opposing party. And a complainant has

the aPf-]nnativc duty to prove it's the valuation it asserts.. SEE: Cincinnati

Bd ofEducation v. Lfarrailton Ct.yz Bd of Revision (7997), 78 Ohio St. 3d

325; Bd. of Edn. qf the Columbus City School Dist. V. Franklin CLJ^ Bd. of

Revision (Nov. 28, 1997)), BTANa I996-S-93, unreported. SEE:

Cleveland Bd. of'Erln. V Cuyahoga Cty. Bd. of Revision (7994) 68 Ohio

.St. 3d 336, 337; S"pringfield Local Bd. of Edrt. V. Surnnrit Cty. Bd. of

Revision. (1994), 68 O/ai.o St. 3d 493,495.
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In Lakota Local School Dist. Bd. of Bdn. V. Bcrtler Cty. Bd. of

Revision, 108 Qhio St. 3d 3I0, 2006-Ohio-1059, the Supreme Court was

quite clear that in instances where an Appellant board ot education fails to

present evidence in support of its appeal, it is er-ror toi- the BTA to rule in

fiavor of thc Appellant F3OF,. The burden does not shift to the laxpayer in

this instance, see: Cnrntrrins property,Senvi.ces r. Franklin Cty. Bd. of

Revision, 2008-Ohio-1473 at paragraph 43, hage 16. it Wa.s incutnbent

upon the BOE as an appellant challenging the 130R determination to

support i ts claim. Columbus City School Dist. Bd. Of Edn. Ii Franklin Cty.

Bd. Of Revision (2001), 90 Ohio St. 3d 564:

" When cases are appealed froin a board oCrevision to
the 131-A, THE BURDEN OF PROOF IS ON T1IP API'GI,I,ANT;
SVHETHER IT BI!, A TAXPAYER OR BOARD OF
EDUCATION, to prove its right to an increase or decrease from the
value determined by the board of revision . Cincinnati S`chool Dist.
Bd of Edn. V. Frarnilton Cty. Bd. of Revision (1977), 78 Ohio St. 3d
32.5, 328, ". The Appellant before the BTA must present competent
and probative evidence to make its case; IT IS NOT ENTITLED to
a reduction or an increase in valuation n-ierely because no evidence is
presented against: its claim. Hibschman n. Board of I`axAppeals
(1943), 142 Ohio St 47 ** k. "Id. At 566(parallel citations omi.tted
And emphasis a(filerl).

"I'he rniles are the same before a county board of revision and the 13TA niust

have competent evidence in order to cndorse an action of a board of

revlslon.



ln Colunabns City School Dist. Bc! of Edn. V"Franklin Connty

Bd. of Revision (2001), 90 Olzio St. 3d 564, the Court stated stated at page

3: " We cannot affirm a determination of value- by the BTA that is tlot

supported bv suffic.ienl probative evidence:".

Any tindirig ol fact bythe 13TA or detei-mina[ion of sUbstantive merits

must be based on evidenee Hawthorn 1VleL/ody, lnc. v. Lindley (1981),

65 Ohio St. 2d 47, 4/7 N.L. 2d 1257, ancl the BTA is required to st.a.te what

evidence it consicter-ed relevant in reac-huig its detei-mination Howard v.

Ciryalaoga C;'ty. 73d. of Revision (7988) 3 7 Ohio St. 195, 524 N.E. 2d

887,889,

Colccnahus Bd. of Edn. V. Fr'anktitz Ctt% Bd. ofRevision (1996), 76

O>caio St. 3d 13, Black v. Cnyalaoga COz Bct. of Revision (7985), 16 Ohio St.

3d 17.

Suffice it to say it is eri-oi- for the BIA to affirm the BOR's

valuation when the complainant. has notpresented suffiicient evidence to

the BOR to justi f its position and the value it asserted. Bedf'ord BcZ of

Edn. V Cuyalaoga Cty. Bd. of Revision (2007), 115 Ohio St 3d 449, 2007-

Olaio-5237.
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Unlike the parcels in Pingue v. Franklin Cty. Rd. Of'Revision (1999), 87

Ohio St. 3d 62, ^\-hich invokled iDi:NTICAL CONDC)MINllIM IJNITS, ihe

parcels arc not in the same place but are vastlv di>_Ierent separate

properties,

ln a dissent in l'inguc, .Tustic:e Cook pointed out: " The presumption

In R.C. 5713.03, hw^re-ver cioes not apl)ly to Pingue's multiple-parcel

purchase because the statutory se(iemc prefei-s the valuation of isadividua1

parceis unless multiple parcels are shown to be a siuigle economic unit."

ld. At page 7. Moi-eovei-, in Polaris• Anapliitheater Concerts, Ine. v.

Delawru•e Cty. Bd. of Revision, 118 Ohio St. 3c1330. 2008-Ohio-2454

the Court entertained jurisdiction ovcr an appeal involving one facet of a

parcel valuation- the land val i.ic- as separate froni the total, ie. land aud

improvements, and found that an evidentiary basis was necessary as to

$OTH land and improvements which ostensibly, could be appealed

individually.

In the BTA case of Trans Fiealtlrcare of Ohio, fnc, v. Cuyahoga

CountP Board of Revision, et al. (Nlay, 16, 2003) B7A Case No. 2002-R-

2563, attached, the B"lA rejected the bulk sale conveyance fonn with regard

-7-



to the 14 properties that sold 5 months after the tax licn date in issue for thc

bulk price of 36 nlillion dollars as having evidentiary value.

In Tr•ans Healthcare, the >3TA found that ttiere rnust be some

evidentiary basis to delineate between the vatuCs oi'the vai-ious separate

properties as to " loc•ation, larrd size, building size consiructinn qucrlitj. (ii;e

of improvemen[s, spec•ial finan.cing, oad carnenities for the various

pro^crties "( Id 1 t paKes 9 and 10). Die BTA finding: "... the board f uzds

thcrt Trctrrs Ilecrlthcar a has failed to estab/islz that t6ae bulk sales price is

indic ati>>e ot the trz.cc value for the subject pNOpet°ty finthe tas hen date.

(Id. At pa^e 11). Tlle only atlocation made herein was by counsel for the

boa-d of education in tiling its complaint and no eviderice supports it.

In a semina case imrolving bulk transfers, Corporale Exchange

Buildings If^and L', L.P. v Franklin. Ct3z 13d. OfRevision (1998), 82 Ohio

St. 3d 297, at issue \vas the allocation of two ofCice buildings in the same

office parlc adjacent to each other. At the BOR, Corporate Exchange sought

to have the vah.ic of both reduced to the arms-length sale price ( there was

no issue that the transfer was not atlns-length) of $14,500,000 from the

auditor's combined value of $19,030,000. The BOR refused to allocate; the

BTA i-efused to allocate even though the president of Corporate exchange

who negotiated the purchase testified how the deal was consununated and



the price arrived at. [ Copies of the RTA decision and Supreme Court

decision attached hereto]_ In her Dissent, Justice Lundberg Stratton stated:

Becaacse I do not understanct how the BTA can insist on taxing

these trvo properties rat a cornbined value of $19,030,000, while agreeing

that the trare value is $14,500,000, I ntust strongly dissent frona the

majority's affirnaance of the BTA'.s decision. I wouCdfind ttze decision to

be arbitrary, nnrerrsonalJle, anrt patentCy unfair". (Irt at pabe (j).

I(, is sCrongly asserted that tbe B"I'A ignored not only its dccision

but tdso the Suprerne Court decision in Corporate Exchange, v,>hich

Is appended hereto. It is interestino to note that this srnnc 13OR refused to

allocate between 2 adjacent buildings in the sarrie taxing district. Is the

difference in Ireatment predicated on additional tax revenue?

I[ow can the purchaser of property not be justified in allocating between 2

buildings he bought but a BOE who was tiot involved, has provided

no basis for its proposed numbers, and provided no collateral evidence of

vahrc , represented by an agent who did not even see the property, be

accorded such authority? And how does a boai-d of revision, confronted by a

bulk sale of the properties , make a allocation withont any evidence

or explanation and sluft the burden of proof on the taxpayer and not on

-9-



the BOE, the original complainant, as required?

Iri Corporate Exchange, supra, the Court pointed out at page 3 that

the parcels werc not identical and stated clearly " IIowever, as the appellant

before the BT'A, Partnership needed to sho\^that its allocation ofthe

purc.hase price betWe.en the fwo parcels rcpresented the. ttlie vahic: of each

parcel." The same burden would appl\ al a board of rcvision. Ilo^w then,

did the BTA in this case aftlrm alloc^iLions-not between two properties- hut

between eight separate properties iii two dititcrent taxing districts without

requiring the same level of proof that it applied to the taxpayer in

Corporate Exchange, supra ?

In the recent decision of the Supreme Court in Knickerbocker

Properties Inc. XLII v. Delaware Cti,. Bd. of Reri.ti°ion, 2008-Ohio-3I92

(April 22, 2008), the Supreme Court clearly discussed how actions of a

BOR can shift the burden as well as derry basic due process and how it is

unlawf'ul for the BTA to allow it to happen. It is clear from the record

that the action of the BOR in these cases do likewise.

Proposition ofLaw No. 3:

The Conrt witl not hesitate to reverse a BTA decision that is based on an
incorrect legal conclusion or where there is no underlying evidence of
record to support the decision of'the BTA.

In the recentper curiam decision of the Court in Morthington City



Schools Bd_ of Edn. V Franklira O.Y. Bd. of Revision, ,Slip Opinion No.

2009-Ohio-5932 the Court \-vas quite clear in that a review of a BOR

decision by the B IA must encon-tpa.ss a review of the evidence and Chat the

BTA nnis( state what evidence it fourtd dispositive ( slip opinion page 13).

In this mattei-, the conveyance fortn listed ttle various parcels, in bull<

with one "price" lisfed for all ( BOR exhibit t3, attached) anci the deed listed

all of the properties without airv separation of value as to each ( BOR

lixliibitA, atttic(ted). As a fsctual and practical matter it is impossible for the

BTA to point to anY evidenc•e of value for each o{'thc several separate and

distinet propertics as no such evidenc-e v,-as presented by i:hc board of

education and thei-e is none oCrecord. ln fac.t ttte only separation of value

was by sorne wiknown calculation(s) by the attorneys for the board of

ectucation by way of an attachment to the cotnplaints Ci led ( see appended

attachment). This hardly rises to the level of evidence as there is no support

for these numbers and the board of education had no appraisals or other

evidence as to the values of each of the separate and distinct: propet-ties.

It is thus iinpossible for the BTA to point out atiy evidence that lends

credence to the "allocations" and the record contains no support for these

numbers. The BTA decision is erroneous and unlawful in that it affirmed

allocations for which there Nvas no evidentiatT basis for this unknown hulk

-11-



sale allocation , See: FIK New Plan L'xchange Proper>Y Owner 11, L.L.C. v

ffanzilton Cty. Bd. qjRevi.cion, 122 Ohio Sl. 3tt 438, 2009-Ohio 3546.

CONCI,I)SION

It is cespect Cull}^ requested that the Court reverse the decision of the BTA

and, upon remand to Order the valuation of the st.cbject properties at. the

Auditor's oiiL,inal vlhtcs as thcre ^,vas no evidentiary basis foi- the decision.

Resp4'u^ly Sub

Wayne T% Vetkovic (0027086)

Cer-ti Gcate of Service
A copy of lhc foregoing br'eCwas mailed to all coirnsel of record this

day of ^ ,^009 bv prepaid regular I7.S. Mail.

Wayn ^ 1^^+. Petlcovic (0027056)
Atton y for Appellant
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Paul A. Stickel, Assistant Prosecutor
373 South High Street
Columbus, OH 43215



614-462-7473

For the Tax Commissioirier: Richard Cordray, Atty. General
30 East Broad Street
CotniribEis, OH 43215



Appellant,FirstCallndustrial2Acquisitions,LLC_, herebygives

notice of its appeal fi-orn a final order ol the Ohio Board of'fax Appeals in

the matter of Fir:ctCal Industrial 2 Acquisitions, LLC. v. £raxklin. County

Board of Revision, Franklin Countytluditor, and IIoards ofPducation of

the South-Western City Scleools and Ililliard City Schools, beittg Case

Numbers 2006-B-1789; 2006-11-1790; 2006-B-1791 and 2406-B-1792 on

the Docket of the Ohio Board of'l'ax Appeals.

The final order, hereby appealed pursuant to the pertinent provisions

of section 5717.04, wasjourna(ized by the Board of Tax Appeals on

July 28, 2009 and a true copy of the final order is appended heroto

and macle a part hereof.

Appellant, PirstCal lndustrial 2 Acquisitions, LLC. states that the

final order of the Board of Tax Appeals is unlawful and erroneous in the

following respects:

1. The final order is unlawful and erroneous in that the Board of Tax

Appeals determination is contrary to Dayton-Montgonzery Cty. Port Auth.

V. Montgomery Cty. 1loard ofRevision, 113 Ottio St 3d. 281, 2(107-Ohio-

7948.

2. 'hhe final order is unlawful and erroneous in that it affirmed the
allocation of a bulk sale for which allocation there was no evidence
presented to the board of revision contrary to Corporttte Exchange Bidgs.

IV & V, L.E v. Frartklin Cty. Bd. ofRevision (1998), 82 Ohio St 3d 297,
and the BTA unreasonably and unlawfully determined that Pingue, v.



Franklin Cty. Bd. of Revisiorr (1999), 87 Ohio St. 3d 62 ( involving the
bulk sale of identical condominiiml units in a bulk sale ) was applicable to
the subject properties which are dissimilar separate properties in two
separate taxing districts.

3. The final order is erroneous and tmta.wfiil in that it is conCraay to the
Court's decision in Simrraons v. Cuyahoga Cty. Bd Qf revisiou (1 988), 81
Ohio .St. 3d 47.

4. "1'he determination of the B'IA is unlawful :uid erroneous in that it
purported to make a de novo detsz'mination of the value of t:he property
without probative evidence as to its conc-lusion. Its decisiou thus violated
the principles stated by the Court in Coventry 7oFVers; Ino, u Strongsville
( 1985 ) , 18 Ohio St 3d 122 tkiat any such review by the B'I't-1 be upon the
preponderance of the evidettce, the "evi(ience" heing an unsupported
allocation of a bulk sale of properties in two taxing distriets.

5. The B'lA decision is unreasonable and unlawful in that it: ignores tlie
dictates of ClevelandBd. Ofh'dra. Y: Cuyahoga Cty. Bd. ofRevision
(1994), 68 Ohio St 3d 336; Crow n C'uyahoga C4^ Bd. of Revisinu
(1990 ), 50 Ohio ASt. 3d 55; Mentor Exempted Village Bd. of Edn. [!
Lake Ctfy. t3d. o f Revision ( 1988), 37 Ohio Si: 3d 318.

6. The B'1A unlawtitlty placed the btu•den of persuasion on taxpayer
contrary to ,Springfield Local Brl of'F_dn. V. Summit
Cty. Bd ofRevision ( 1994), 68Qli.ioSt. 493.

7. The BTA decision is unreasonable and unlawfut in that it ignored the
holditig of the Court in St. Bernard Self-Storttge, L.L.C. v. Hamilton
County Bd of'Revision, 1155 Ohio St. 3d 365, 2007 Ohi©-5249 in that the
attocation of the bulk sale was unsupported by evidence, and the BTA
decision is contrary to Heimerl v. Lindley (1980). 63 Oliio St. 2d 309, 408
N.E. 2t1685; Conalco, Inc v. Monroe Cty. Bd. of Revisiou (1977), 50 Ohio
.St. 2d 129, 363 N.E. 2d 722.



bVNIsREf'OI{E, Appellant respect(cltv requests the Court reverse

the un(awfut and urareasonable fzna[ order of the Board qf Ta.xAppeals.

ReyspNtfutly si^^y3i}^Ctcd:

Wayn^Y. Petkovic (0027086)
Attorney for Appella-nt taxpayer
840 B}'itta.riy Drive
Delaware, Ohio 43015
Phone: 740-362-7729
Fax: 740-362-4136

CL'RTIPICATL Or SLRVICI?
A copy of the Eoregoing was served upon counsel for the county by certified
mail 47005 0390 0001 9567 1638; upon counsel for t(-ie Tax C,omrnissioner
by cerCified mail 7005 0390 000 f 9567 1515; and upon counsel for the
Roard of Education by eettified mail 7005 0390 0001 9567 1522 this

*`^f)"L` day of August, 2009.
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Waypy 11. Petkovic ( 002'7086)
Attor-ney for Appellant
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Tvls. Margulies, Mr. Johrendt, and Mr_ Dunlap concur.

This cause and matter corrres lo be considered by the Board of Tax

Appeals upou liour notices of appeal liled by appellant,l Uii•s1Cat hxlustrial 2

Acquisition, I,LC ("FirstCal") on November 3, 2006 fi'om decisions, nlailcd October

5, 2006, of the I^tanklin County Hoard ofRevkion ("liOR"), appellee herein.

't'hc subject properties are located in the City of Grove City - South-

Vvestcfn City School District and City, of C:olumbus - Hilfiard I ocai Schoot Dis slct

taxinE, di;tiicts` of Franklin County, Uliio, and are furthcf identifred as parcel nos.

040-004140-80. 040-00d140-90, 560-112021,.560-189895, and 560-201732. Thc.

L'rarilclin County Auditor found the true and taxable valnes of the subjcct propet-ties

for tax year 2005 to bc as follows:

1'a rce l No. 040- 00414 J- 8 0

Laaid

True Value

$ 947,900

Taxable Value

$ 331,770

Building $ 147,000 $ 51,450
'i'otal .`C 1,094,900 $ 383,220

Parcel No. 040-004140-90

Land

True Vahze

$ 0

'Iaxable Value

$ 0
Builflittg $ 6,805,100 $ 2,38i,796
Total $ 6,805,100 $ 2,381,790

I Heard together and deeided herein togethei^ for adtnittistrative eff[cienoy.

' Tlte Board of Education of the Soulh-Westem City Schools is appetlee in BTA No. 2006-B-1789 whereas the.
Board of Gducatioo of the Hilliard Loeal Schools is appzlle,e in B1'A Nos. 2006-B-1790, 1791, and 1792.

A - ^)



Parcel No, 560-1 1 202-1

"I'rtie Value 'l'axable Value

Land $ 277,900 $ 97,270
Building $1,672,100 $ 585,240
Total $1,950,000 $ 682,510

Parccl Na. 560-189895

Truc Value T;ixable Vatuc

Land $1,682,000 $ 588,700
Building $8,118,000 $2,841,300
'1'otHl $9,800,000 $3,430,000

Parcel 6Io. 560-201732

True Value Taaable Value

Land $ 41(3,200 $ 145,670
Building $2,283,800 $ 945,000
Lotal $ 2,700,000 $1,090,670

Upon consideration oP the comptaints tiled by the boards of education

("BOrs"), the BOR determirrecl the true aixi taxable values of the subject properties

for t.lie 2005 tax year to be as follows:

Parcel No. 040-004140-80

True Value Taxable Value

Land $ 947,900 $ 331,770
Building $ 147,000 $ 51,450
Total $ 1,094,900 $ 383,220

^^.) ^ ^



Parcel No. 040-004140-90
True Value Taxxhk: Valne

i,and $ 0 } 0
Building $ 9,897,100 $ 3,461,990

Cotat $ 9,897,100 $ 3,463,990

Parcel No. 560-1 1 202 1
True Vabae. Taxabte Value

I.and $ 277,900 $ 97,270

IiuildiTig $2,459,600 $ 860,800

'1`otal $2,737,500 $ 958,130

Parcel No. 560-189895
True Valuc. Taxeblc Value

Land $ 1,692,000 $ 588,700

Building $11,945,900 $4,181,070

Total $13,627,900 $4,709,770

Parcel No, 560-201732
T'ive Value Taxabte Value

Land $ 416,200 $ 145,670

13uilding $3,362,500 $1,176,880

Total $ 3,778,700 $1,322,550

In its notices of appeal, FirstCal clauned that the subject properties

should be valued a(. the iigures previously determined by the auditor.

The niatter was submitted to the Board of Tax Appeals pursuant to R.C.

5717.01 upon the notices of appeal and the statutory transcripts certified by the

Frank(in County Auditor, as secretaiy of the BOR. The board also has the record of



the evidentiary hearing conducted by tlie I3TA on April 23, 2008_ PirstCtrl and the

BOFs also submitted legal argument.

The subject properties werc purchased on October 12, 2005 by FirstCal

1or $34,336,121_ F,x. 3. The sale entailed five parcels.3 These are dhe parcels listed

herein above alortg ivi±h pernlarlent parect no. 560-191W.' There is no evfdence in

the records of an allocation of values to the parcels by the buyer or :;eller. It is also

not disput.ed tliat the sale repre-sellts .rn arm's-length transaction.

On Matc.ii 24, 2006, the LSOF.s filed tiva separate complaints for each of

the five parcels put'suant to the subject sate for [ax year 2005. The.reafter, the BOR

acce.ptect the subject sale as an arm's-teugth transaction m'td allocated values to each

of the five pa.cels. S.T., Audio Aecording. I^irstCal appealed the five cases to [he

BTA on Nove.mber 3, 2006. The appeals were assigned case nos. 2006-R-1788,

2006-B-1789, 200613-1790, 2006-13-1791, and 2006-13-1792. BTA No. 2006-R-1788

was snbsequently volulrtarily dismissed. DZl'7atae TFace, LLC v. Franlydin Cha 13«'.

ofllenision (Mar. 18, 2008), BTANo. 2006-A- 1788, wtreportc,d_s

At the hcaring beforc the BTA, FitstCal did not bring forth any

witnesses but presented copies oC the limited warranty deed, the agreettlent Por

purchase and sale, a conveyance fee statement evidencing Ihe transfer, an Ohio

3 The iitnited warranty deed <utd conveyance fee statcnicot appear to contain some dupliaations andlor errors
in listing pareel tntmbers, bul it is unoontroveited that the sale entailed five parcels. Parcel no. 040-004140
carries au "80" and "90" designation to reftect the taxable and tax-abated portion.s.
4 T'his patz:el is the stibject of D7T 7ane Irar.e, LLC v. Franklirr Cty. Ctd, of Revision (Mat. t8, 2008), BTA

No. 2006-A-1788, unreported.
5 1'hat propelty subsequently transPerred froni FirstCal to "DCT Zane 'Crace, LLC" for $3,200,000 on March

20, 2006 according to the conveyance fee statemcnt. DZ727arre 7'race, L1,C, supra, Ex. 1.



Supreme Court case, a B"I'A decision, and a letter from appellant's counsel to the

BOF cotwsel. F,xs. 1-6. All were adniitted into evidence by the board except for the

agreement for purclYase and sale. Ex. 2. The board reset-ved i-ulinb ptn'suani lo an

objection by 130F,5' counsel Ihat the document was neither part of tlre record nor

.rnthentica-ted This hoarei reserved ruling to allow the parties tn brief the matter.

R.C. >115.19 (G) provide.s:

"A complainant shall provide to the board of revision all
infonnatiou or cvidence within his knowledge or
posscssion that affects the real property that is the sut ject
of his complaint. A conrplainant who faits to provide such
information or evidence is precluded from itllroilucing it
on appeal to the board of trx appeals *** oxcept that thc
board of tax appeals or court may a<lmit and consider thc

evidence if [lie complairtant ahows g;ood cause for his
failure to provide the information or evidence to the board
of revision."

The record re.l7ec.ts that FirstCat did not file a complaint or cotmCer-complaint belore

the BOR; thercfore T.Z.C. 5715.19(G) is inapplicable in ttto case before us. Sce IV'ew

Winchester Gurderis, L.td. v. Franldin Ct)i. 13d. of Revision ( 1997), 80 Ohio St.3d 36,

(overruled on other grounds). The BOEs' objection s overruled.

At the B'TA hearing, FirstCal argued, as follows:

"tkryhow, with regard to the issue before the [b]oard, the
[b]oard of [e]ducation filed a[e]omplaint in which it listed all
of the properties involved which parenthetically a,re in two
difl'erent taxing districts within Prankliti County. All of these
properties were tisted and then each [c]omplaint saict now this
one over here is involved. So what you have is $34 nrillion,
an allocation made by cotwsei for the [b]oard of [e]ducation
in fjling the [c]otnptaints with regard to this $34 nii]lion bulk
sale...having been no difterentiation in the deed or the



conveyancc forms or the purchase conlract vvith regard to a

sepu-ate value for each property.

"1'hen a letter was requested that - A letter was sent

requesting that all of thesc matters be c:onso{idatcd- 1lere's
wheu the [iubbing] begins. "L'he [b]oard of [e]diication

consolidated tix-.ee matters.

"The other issue that we intend to raise in our brief and

snpport is ehe sufficiency of these [c I ompIaints with regard to
granting jurisdiction, the adniixture of eight various parcels iu

two taxing districts on oue btilkpurchase., uh, and then trying
to eall [sie] out from that an allocated value that was
essentiatly allocated by the [b]oard o£ [e]ducatiou_

" We also t]ru lc that the jurisdictional defect is rcadily
apparent with regard to the prohibition about including

properties in separatc taxing districts." FI.R, at 7-9.

In its July 14, 2008 brief, PirstCal ontends as follows:

"'The properties suitject to these appeals are located in iwo

separate iaxing rlisti.iets of I'ranhlin Coanty and ALL
WERE 7RAN.SFERRED AS PART OF THE BULIC SALE

OF THE PORTFOLIO. In the complaints filed by the two

separate boards of education, (districts 40 and 560), all of the

properties were 3istzcl and the ONLY EVIDENCE produced
by the TWO boards of education was the conveyance form of
9-29-05 listing the foAowing properties: [list ornitted hcrein]

"The conveyance forrn listed all of the I'ranfctin County
properties transferred and listed the bulli antonnt of-
$34,336,I21. NO ALLOCA77ON WASMADE EITIIER
ON TIIE CONVE YANCE h'ORM OR IN TIIE.PURCHASE
CONTRACT (Exhihit 3). THE ONLY ALLl1CATION
7 xTAT ThAS MADE WAS THE ALLOCATION ON T HP'
BOE'S [sic] COMPLAINTS WHICH HAD GREATER
AItIOIJNT ON PARCEL 560-79146I than the actual
suhseqarent arms-length sale (BTA 06-A-1788).



"The properties are all different, and are all located in
different locales, and are different in size and construction.
No evidence was presented by either I3OB ottter than the
conveyance form* *" Id. at 2-5.

Regarding the jurisdictional argunlent raised by Firs1:(:.i1, tlie 1,3OEs

responded, as #ollows:

"A.s to AppellanYs [jurisdictionall ciaims, no parcels in two
taxing districts were inclu;led in a single I3OR complainl.

Paroel Nos. 040-004 1 4 0-80 and 040-004140-90 were
included in one complaint (BOR 050912.11). 1'hc other totu'

parcels were atl located in taxing district 560 and they werc
included in the four ofher complaints filed by tlie Board of
I:ducation." .BOFs' June t8, 2008 brief at 3.

We have reviewed thc records and find FirstCa('s jiarisdictional clairn to

be without rnerit. See, also, Simon De13ar-tolo _C,rosep (.i'. v. Cuyahoga Cty. 13d of

Revision, Cuyahoga App. No. 85052, 2005-Ohio-262I_ We now turn to the merits of

the cases befot'e us.

ltirstCal argued that thc subjoct sale was a bulk sale and that there was

no evidence as to the proper allocation of value to each of the subject properties.

Appellant directed our attention to Corporate F,xchange Bldgs. IV & V, C.P. v.

l%ranldin Cty. 73d. of Revision (1998), 82 Ohio S0d 297, in support. P:x. 5.

"I'his boaid acknowledges that thc sale is a bulk sale of ftve properties.

Iiowever, sale prices garnered tln-ough bulk ptirchase traosactions have been accepted

as indicators of fair tnarket valae, Pingiie v. TYanklin Cty. 13d. nf IZevision (1999), 87

Ohio St.3d 62, and rejected as indieators of fair market value. L'lsng-Bailey, Inc. v.

^-/3



Lake Cty. Bd. of'Revision (1996), 74 Ohio St. 3d 647.

In St. Be>'nard SefStorcrge, L.L.C. v. Ilarnilton Cty. 13d, of Revision,

115 phio S1.3d 365, 2007-Ohio-5249, the Suprenie Court had befoic it a put'cltase

contract which allocated the sale price an'tong various compon®nts of the sala, hl

rejecting tha amount allocated bi, the purchase contract {br purposes of valuing the

real property for ad valoretn tax purposes, thc court also reflected on the application

ol the case law swrrounding arm's-length sales:

"**'r The starting point for our analysis is the settled
proposition that `the bcst evidenee of "true value in
money" is the proper allocation of the Iunp-sum
purciiase price and not an appraisal i^jroring the

contemporaneotts .sale.' Conalco, Inc. v. Uonroe Cly.

13d qfltavisiorz (1977), 50 Ohio St.2d 129, 4 0.0. 3d 309,

363 hF.E.2d 722, paragraph two of the syllabus. We
belicve tllis princ.iple fully comports with oui- more

recent hotding in Berea C'ity School Dist. Bd of r?drr v.
Cuyahoga Cly. £3cl of Revision, 106 Ohio St.3d 269,

2005-Ohio4979, 834 N.E.24 752, ';l 13, that `wheo thc
property has been the subject of a recent arm's-lcngth
sale behveeu a willing seller aad a willing bu,ver, the sate
price of the property shall he "thc true value for taxation
purposes."' Id., quoting R.C. 5713.03. As a result, we
view the Conalco syllabus as effectuating the I3erea

doctrine nt the context of a bulk sale.

`Bu1k sales do differ, however. Unlike a. simpler
tr,ursaction where a single parcel of real property is sold
aidividually, a bnik sale rnay involve the sale of all the
assets of a business, whereby a parcel of real property
constitutes otie of many business assets sold at the sarxie
time for an aggregate sale price. Alternatively, a bulk
sale inay consist of a sate of nnnlcrous rcal estate parcels
at an aggregate price as pat-t of a single deal. In all such
eases, a question arises beyorrdthe basic pronounceme,nt
oI' Berea: whetlier the proffered allocation of bulk sale



ptiee to the particular parcel of real property is `proper,'
which is the same as asking whetlier ttic amount
allocated reflects the true value of the parcel for tax
purposes.

"St. Bernard advocates tlte principle that arn allocation

presented on thc face of a ptn-chase contraot, if that

contract arrd that allocation have been negotiated

betwcen thc parties, shouid automatically acquire flle
force of presumptive--if not conclusive--validity. We

disagre.e. Arvhile SL. 1lernard's si.iggested approach would
he simple to apply, it is iiot appropriate, because there

may be various purposes in allocating a purchase price.
Even in c:ases where those purposes are fully legitimate,
the zunount a(located to a particular parcel does not

nece.ssarily reflect the tnue value in money of the parcel.
See I-Iezrnert v_ Cindley (1980), 63 Olsio St.2d 309, 311,
17 0.0. 3d 200, 408 N.E_2d 685_

'In bultc ssile cases, we typically look for uorroboiating
indicia to ensure that ttte allocation reflects the [rue value
of the property. Where attendant evidence shows reason

to doubt such a correspondence, we declure to use the
allocation to estabiish tnte value. hi Ileinzerl, fbr
example, the evidenc.e showed that an allocation of the
purchasc price of a business to certairi personal p-operty
on ttic company's books was perfonned 'for tlie sole
purpose of' reducing the partics' federal income tax
liabilitics' and accordiiigly was `not intended to reflect
the truc value of the equipment component of the
business.' ld. at 309-310, 17 0.0.3d 200, 63 Ohio St.2d

309, 408 N.E.2d 6$5_ Tnstead of using the nevv allocated

book value, the taxpayer continued using the previous
cost-depreciation schedttle in preparing its personal
property tax return.s.

"In Fleimer-Z, we cxpressly distinguished the issue of
allocation from the situation in which the personal
property to be valued was the sole subject of the sale.
Helrnerl, 63 Ohio St.2d at 311, 17 0,0.3d 200, 408
N.P:.2d 685, citing Grabler A. C'o. v. Kosydar (1975),
43 Ohio St.2d 75, 72 0.0.2d 42, 330 N.L.2d 924. hi



Hefrneid, the value assigned to the property 'was an
arbitrary apportionment of the who(e for federal tax
purposcs,' whereas in C:rabler the `valuations were
direct buy amd sell prices of the particular assets.'
ffeirnerf at 312.

"h5 the area of real property valuation, we have not
hesitatcd to authorize a departure from a rec.e.nt salc, pricc
whe.n a bulk sale price cannol properly be allocated, In
all of those cases, value was determined withoul
referenc.c to a sale prioe because no convineing
allocation of the sale price was oflared. Cf. Pingue v.

P'ranktin Cty. 6r7. of Revision ( 1999), 87 Ohio St3d 62,

1999 Ohio 272, 717 N.E.2d 293. tllthough the present
case diflers from those cases in tlrat the allocation is
presented in the purchase contact itselC we hoLd that in
Ihe c•.ontcYt of valuing property for tax purpose.s, such =
allocation is not to be taken as incticative oP the value of
the real property at is.sue anless othe,r indicia on tlie face
of the conttact, the circ.unistances attending the
allocation, or sorne olher independent evidence
establishes the p-opriety of tlie allocation. It follows that
neither the bo<n-d of revision nor the Board of Tax
Appeals w.as obligated to presume lhc validity of the
allocation to goodwill." Id. at 1^1[14-19. (liootnotc
otttitted.)

Thus, the price garnered through a bulk sale is evidencc which may be

used to vatue realty sold. Ilowever, in the cases before us, there is no eviclence of an

allocation except by the BOR.

In Corporate, supra, the court affumed the B"hA refusal to value two

parcels at their totai sale price where there was no allocation at the time of sale.

FirstCaL urges the same fittding hercin. However, in that ease, the court noted that

"[a]fter reviewing the evidence, the B'IA found that [the appellant therein] `did not

present sufficient competent attd probative evidence to this Board to meet tltcir burden



of proof ofestablishirig a value other tti.an that found by the county Ix) ard of revision.'

7'his conclusion was based on the 13TA's fuiding that `no appraisal evidence or

tesCimony was ollered to support appellant's vnluation_"' Id. at 298. 1'he court went

on to stato that "[s]nnce [the appellant Iherein) has faited to produce sufficient

compctent and probativa evidence to meet it.s burden of proof and llas not presctrted

evidenc.e to support an independent valuation by the 13I A, the Li"f'A may approve thc

board of revision's valuation_ Simmons v Cuyahoga Cty. I3d. of Pevi.sion (1998). 81

Ohio St-3d 47, 49, 689 N.E. 22, 24."

In the case bcfore us, the appellani seel<s to prove that the BOR's

valuations of the suhject propcrties are inconvct by shovJng that no allocation of

valnes was made by the buyer or seller. First(^al argues that a return to the auditor's

original deterniuiation of values is warran[ed lhereby.

We disagree. This board notes the decisions in C'leveland Bd of Gdn. v.

Cuya7iaga Cly. 13d, of Revision (1994), 68 Ohio St.3d 336, 3:37, and Sprir¢g/Zeld Local

f3d of Ldn. v- Sutizmit CYy. Bd, of Xevisaon (1994), 68 Ohio St.3d 493, 495, wherein

the Supreme Court held that an appealing party has the bui-den of coniing Forward

with evidenee in stapporf of the value wfiiich it has clainied. Once competent and

probative evidence of true value has been presented, the opposing ptu'ties then liave a

corresponding burden of providing evidence which rebuts appellant's evidence of

value. Id.; tLlentor Exempted Village Z3d. ofF;dn, v. Lake Cty. Bd, ofRevision (1988),



3'I Ohio S1.3d 318, 3[9. The Supreme C:oui , in fLnsdell v. C,'uyahoga Cty. Bd of

Revision (1994), 69 Ohio St.3d 572, 574, stated:

"The 13TA was eorrra in observing *** that a taxpayer on
appeal 'may successfully challenge a determuiation of the
Boud of Revision only where the taxpayer produces
competent and probative evidence to establish the correct
vahte of the subjec.t property."

Herein, the appellant does not disprrtc. tlw anu':; le.ngth nature ofthe sate

but onlv the fact that there was no allocation madc by the huyer or selter in thc recorct.

Wc have no evidence from the <tppcituit of mother sale-based method of allocation or

probative evidence est<Eblishing ditfcrcnt values than Ihose deterinined by the 1301Z.

'1'hus, in the present mutter, the board concludcs thaC the property owner did not

provide. su113cicnt eviclence to rebut the presumptiou that the sale price was thc best

evidenee of vatuc.

Upon consideration of the existing re.cord and the applicable law, the

Board of "1'ax Appeals finds and determines, upon a prepouderanee of probative and

competent evidence, that the values of the subject properties, as of 7anuary 1, 2005,

were:

Parcel No. 040-004140-80

Lartd

1'^ue Value

$ 947,900

1'axable Valtie

$ 331,770

Building $ 147,000 $ 51,450
Total $ 1,094,900 $ 383,220

Parcel No. 040-004140-90



True Value Taxable Value

Land $ 0 $ 0
Building $9,897,100 $ 3,463,990
Total $ 9,897,100 $3,463,990

Parcel Na. 560-1 12021

frue Value '1 axable Value

Land $ 277,900 $ 97,270
Building $2,459,600 $ 860,860
Total $2,737,500 $ 958,130

Parcel No. 560-189895
Truc Value Taxable Value

i,and $ 1,682,00{) $ 588,700
Building $11,945,900 84,181,070
7'otal $13,627,900 $47769,770

Parcel No. 560-20 1732

True Value "haxable Value

Land $ 416,200 $ 145,670
Building $3,362,500 $1,176,890
Total $ 3,778,700 $1,322,550

It is the ordcr of thc Board of Tax Appeals that the Auditor ot'Franktin

County list and assess the suhject real propetty in conformity wilh this decision and

order. It is further ordered that t(iis value be carried forward in accordance with the

law.

ohiosearchkcybta
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I,IMITGD WAARAN'CV' 11EL.D
(Asscts!l503-509 & 511 j

11^1lllifllllfi[^II^lf(fll^l{I^111{i1111
200510120214744

re.: ls s^.3x.uo rxw^ecUUasu
.etvixa2s f,6anc nxraTl bai
P^,t 6, aunlvw'^<co^tler

DUKE RD:ALTY OH70, ;n Indiaru gcncralpuficrshlp ("Grnntari'), Cor val:vnhlc considerztion
paid, GRANTS WI'fH 1.11rI1TED WAR}tANTY COVENANTS to FI12S`PCAL INAUS7TtJAI, 2
ACQlASYPTON, Id,C, a Delawetc limited liability eomlmny ("GraIIe.t")f wttose tax mniLng addre.> is
311 Somb Wackcr Dr., Svite 4000, Chicago, CI, 60606, the nnd prulrcrty (thc "Praperc)+') sititated iu the
Cnunt), of Franklin_ City of Colurnbus, Swtn of Oitio and boing further dcscntmd i n the areached Exhibit
A, iucorpnntted hcrcin hy rclcrenec, 5ubject lo leal esiate taxts uot de(inquent, puhlic rigLts-of-way,
matters Ihal would be discloscd by an accmate survc'y or plrysical inspection nlthe :eA eat.ite and all
mattcrs .set f ortlt on ExLibl! B hcrel o I

Priur instrumcut refercncc: 200302260056923, i'age 53 und 2002031 10,1618767 Papn J, of thc
OfRcial Rccowdg of frenldin Coumy, Ohicn i

.-1dJress: Paj cel No.t

1940 f:an[>. Road, Grove City, OH 040.U04140-80
4000 Uaniz Road, Grove City, OH 040-004140-e0
2190-22011 }Vestbeh Dr., Columhas, OH 56D-261712-00
2787-2805 Charter St., Columi,,^s, OR ' 560-189595-00
2529-28d3 Columbus, Oli 560-189895-00
3800 7ancfrate Dr., Columbu.s, UH 5 60-1 1 2021?)0
3635 Zanc Irace Dr., Columbus, OH 560-I91461-00
Westbelt [It Iand, Columbus, OH (nn nddre,c) 560I39895-00

iN WCI7v'HSS SVIIERIiOP, Granto
,CL day of Seplembcr, 2U05-

G [2n.NTO2 ^.

y

015ii KYAX'-^ TflANSFERRED

^ _._^^
3iE:PNIY.TEST.4

as cause his Limitcd We Ianty Dcrd to be cxecut

DUKI! RP.AL'I'Y C)HIO, an

Indiana general paiinership

Dy. DiJKP: RP.Ar.TY LINITP:D PFtTN13RSH â', un
Indiana limitcd orslu ^p3rm p, it5 MaluginBFarlncr

By: DUKLRP.AL-TY CORPORA1-10?5, au
7ndiana corporation, its (5eriernl parme

oCt 1Z2oa
dOSErh lN TSTA I

AVCI, oF.
VenNHLJn COUNTY, OI`J:

I

onsmispositions

f18S1 AMERKAN IITtF INS. CO-
NATIONAL COMMERCIAI SERVICES

No. 12 0 '3-C'_'q..._-__
ItrOL^,`̀be^., jIF0 'S 7

t-12- 1q(a ICaOyv7
lcao -&73
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00 SSCOI IN CY OF rr

t3efore me, a tv`olHry Public in and for said County an<:- Stat<:, pcrconally appcarmd ttiicho!es C.
Anflhony, by mc known to be the Viec Presidenl, Acsluisitions!Dispusitious of LAlkc Realty CorpOratiou,
an Indiana eoqioeatfou, shc gauaal paAnCr of Duke Reidty Limited Parinnship, the Managing Pattner of
DUKE RLALTY OII70, mi Lediana genelal partnuship, who acknwvledgcd execulion of the foregoing
"Lunited Warran[y Deed" on behalf of said partnershlp

'NITNGSS my hand ;md Nntanal Sral :h5^t Itllla, of.Scp;ember, 20U5

hfy Coirtntission Gxpines

Mp County of 12e.sidr,ncel _

I'rint^i S igoanm^)

OFffcRL gt=AL
SUZANNE 8653tT7E.gG]IH
nnlAfv oUO^e ST,4rf pr-IWN@S
kfl" CUTA415ylOh' IX?7RE9 1.16.2pat

7his instrutnert is prepared 5r: Atm Coluui Der, Attomey-ulLa,+•, Dukc Realcy Corpom{ron,
4225 Napcfville Road, Suitc 150, ilsle, fL, 60532.

MaiI ajte.record'ug tra: Rondi C. Sienmouu, ]'rolect A4unager, Barnck Peni+zzatti Kinchbanm Perlatan k,
Nagc]be.rg, LLP, 333 P3 . WackerDr., Suite 2700, Chicago, IL 60606 1
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E.l"fIII3IT A

Assct t]503-504 - 3940 & 4000 Gap(t Dr.

SiiIUATtiD IN 111E 5TATE OF GIIIO, COl74TY OF FRANKLIN, Cil'Y OF GRCIVE CITY, IN

VIRGIPFIA MLLIII'AIIY SURVEY NO. 6231, FIEING PART OF THE ORIGINAL 106.044 ACRE
TRACT CONVEYED TO OHIO HfILDINCi COMPANY BY DEED OF RECORD IN DL,ED BOOK
3036, PAGE 361, RECORDE.R'S OFFICE, FR4NKLIN COUNTY, OFIIO, (AL.l. REPFRENCES 'iO

11ECORDEL7llOC'UMENTS ARE ON FILE IN SAID RECORllBR'S OFFICE, UNLESS OTILERWIS6
NOTP.D), ANI] BE1NG ivIORE PARiT(. T1LARLY I)ESCRIL3F.U AS POLU)WS:

COiNiMhNCINCi Al' A FOUND CONCILETL' POS'C AT THE NORTHE.AST CORNER OF SAID
106.014 ACR€ TRACT, NORPHWE9T CORNFR OF THI'. OH10 STATE LiMV$RSITY
FOUNDATION ZT. AL, 10.05 AC:RE IRACC (01'FLCIAL RECOI4D VOLUME 1103,5 D-08),
NORTIiPAST COR.NER Of IHP. SYIdIFC PSAI. ES7AT); HOLDINGS, INC. I5.000 ACRETAACT
(OFFICTAL RECORDS VOLUME 19836 I115) AND IT' A SOUTILERL.Y LINE OF LOT I1 OP

"-SOVTHP,4RK", AS SC.[dE IS NUM13cRS0 ?1\D DP1S,3EATEll UPON THE ItECORllED PLAT

PHERti4P, GF REC:ORD IN PLAI' OOOK 7 i, P.0.GP 31, SAID CORNr'R YUST REFCRLNCED 13Y A
FOUbID RC)J.LI) IitONf'IN 2 10 FEET NORTILERi-] OF ANI) A. 1'OIJND IRON PIN 12.00 FELT
FASTIsRI.Y OF.SA(D POST; I

TLiENC$ ALONG P.ART OF AN GYSTERLY 1-0-4I? OF' SAID 106.044 J.ACRG 1RACT, W BSTPRLY
IdNE OF SAID 10_05 ACRE 7RACT rulD PART OF TIIE WBSCHRLY L1NE OF TCIE OSBOURNE
"IRLJCKING COMPANY 1.495 ACRE 7 RACT (DEED B(lOK 3661, PA( iH 757, P.NtCEL 2), SOUTH
00 DEOREES -0I M1NT)TES I 1 SECONDS'tVES1, 809.16 FE61 TO AI SLP LRON PIPE AND THE
TkIJN PO WT 6F l3E'diINN1NG OF THIS D$SCRIP116N:

THENC.E, CONITNUING AL.ONG PART OF AN CASIZRLY" LINE OF SAID I06.0411 ACRE
77:AC1-, PART OE LIiP WESTERLY LINE OF SAID 1'495 ACRE TRACT AND'1'HF V4_'-STERLY
LL\`E OF TISL OSIIOLIRNI{ CRUCKP7C COMPANY IG16 ACRE TRACT (DIiHD BOOK 3661,
PAGE 757, PARCEL 1). VIESTERLY LL'JE OF 'IT-LE STORAGG EQUI'TIESIPS. PARTNERS lli -
MIII-0HIO 3.807 ACRP 1RACC (OFFIC1Al. RECORDS VOLUME 5800 7-0?) AN7) PART OP'L'HEC
W ESTERLY f.A7E OF THA C& Y CO (1.7€4 ACRE TRACT (OI-T)CI,qL RBOORD VOL;IIM7-: 12794
B-15), SOUTH 00 UEGREES 41 MINUTES I1 SECONllS WCST, 948.00 I'EET TO A SFT ff<ON
PIPE AT THE NORTHEASTERLY TBK,V1INl7S OF OHH7 DRIVE (60 PGEI WIDE):

(
THLiP7CL', ACROSS SALT) 1Q6.044 ACRE ;f(ACT AM) AU)NG A NOtYIHL1tLY L1NE. OF SAID
OHI) DRIVE, NORTH 62 DEGREES L4 MhA'UT'IS 29 SEOONUS WEST, 5.CNI FEET 70 A SEI

IRON PIPE AT A POIiTl'OF CIJRV.ATURE:

THENCE, COtiT1NUlN(l ACROSS SAID I06044 ACRE "IltACI, ALONG SAID NORTI-LERLY
LINli OF OFIlO DRIVE ANll ALONG 'T}IE ARC OF A CURVE'i13I'I'HE RIGFTT, SAID CURVE
HAVING A RADIUS OF 270.06 FEET, DELTA ANGLE OP 30 DEGREES 00 MINI1lES 00

SECOAâS, TANGENJOF 72.35 F'651, AND CHORD BBARfNG AAID DIST'ANCE OF NORTII 47
DEG REES 14 MINUTI's.S 2N SECONDS WEST, 139.76 FEET TO A SET'^ IR014 PIPE Al- A POTNT OF

TANGENCY;

TIIENCIG, CONTINUNO ACROSS SAID 106-044 ACRE TRACT, AND ALONG SAID

si1a5: 1.11

A z _̂



NORTHERLY LdNE OP 01110 DRIVE, NORTH 32 DE(iREES 14 MINUTES 28 SECONDS WEST.
136 69 FEEh TO A SP,T 1RON PIPE AT A POINT OFCUR VATURE;

THENCP., C(JN'I INIITNCi ACROSS SAiD 106.044 ACRE 1RI1CT, ALONG SAiD NORTHERLY
LINE> OP 01110 DRIVE AND ALONG THE ARC OF A CURVF. TO THH LEFT, SAIL) CURVE
HAVINCC A RADIUS OF 330 00 PE(-'I'. DELTA ANGLE OF 56 DEGREES 41 MINUIES 52
SECONDS, TANGF.NT OF 178.05 pL:EC, AND CHORD BEARING AND DISTANCE OF NORTH 60
DEGRECS 35 MS:dl1TES 24 SF,CONDS WE5h, 3 L3J9 1^TTl' 10 A SEIIRON PIPP. AT A POINT OF
TANGGNCY;

TIIENCE, CONCIM1INCi ACROSS SAID 106.04d ACRP TRACI' AND ALONG SAID NORTHEIZCY
LW}:.OF OHiO DRIVE, ;r'I^R"Ll[ 85 DEUItEES S6 A4Rd[,'TES 20 SECUNDS WIiST, 106.67 FP:P.T TO
ASET)RONPIPE.A"fAPOIN"I'OFCURVATURE;

THI?NCE- CONTINUING ACROSS SAID 106.0=14 ACRL TRACT AND ALONG T11C ARC O6 A
CURVE "10'IHF: R[GHC, SAII) CURVF HAVING A RADIUS OF 5000 PELT, I)LLTA ANGLE OF
90 DEGREES 00 bf1tiIICcS 00 .SGCONDS, TANGENL OF 50fJ0 FEET, AND CH069 BEARING
AND `JISI,ANCi? OF NOICiH 4} pI;CiRI^.Y:i 5g OryfC70TES 20 SF,I' 701YDS wtiS7, 90-71 F6E1Th> A
SFh IRON PIPE AI A POINT OF "In.NGEN('Y IN TI-fE EASTC-.RLY LINE OF GlWTZ ROAD (80

Pt31;"P WIDE);

"fHENCL, CON"ITNUING ACROS.S SAID I06.044 ACRL TRACF ANGI ALONG SAID ifASIFRLY
L.L*IE OR GANTZ ROAD. NOR"!:I{ pl DEGREES 03'°{INPI1?S 40 SIiCOM).S EASF, 615,71 F'EET
TO AN IItON PIP[> AT T17E SOUTHl1'EST CORNHR OP SAfI) Li.WO ACRE TRACC

THENCE. ACROSS SAJD 106.044 ACRE 7RACT AND ALOTICi THHSOL.rCH I.[NP, 0FS.AID 15.000
ACRE TRACC. SOUtII 83 DHCIItEFS 33 MINUTES 49 SECONUS F,AST_ 814.24 FEET TO 11I6
PLACi Or DE(3iNNING, CON7'AINING 13. L20 ACRH.

0-J^'F PH v4
^ 040^ 4MD

AS,mtHiOS: 2[90 2200!*3estbdtD,

SITUATE IN TI-IL: STATE Or OICIO, COtINI'Y" OF FRANKt,IN, C;ITY1OP COLUMIIUS, 13EING FL'
VIRGINIA MILIIAKY SURVGY NUMBERS 287, 5239 AND 5241 AND HEING A PAR'i OPTIIE
cIRiGINAL257.5g3ACIUUTRACPCONVEYED'lti fI3EPRUD}_T'TL4L[N8URANCECOMPANv
Op AMERICA UY DEED OP R.LCORD IN 17F17) HOOK 3•16J PAGE 301, RECORDS OF -(7-IL
RECOR,D6R'S OFFICF IRANKLIN COUNIY, OHIO, AND HGlta'u MORE PARTICULARLY
DGSCRIDED AS FOILOWS

IIEG[NNING FOR REFERENCE A'1THE 1'OLNC OF INTERSECTION OF T1iE C6NTSRLINE. OP
DIPLOMACYDRIVEWITHTH7iCHNiERLINEOFYlESTBEL;IDR ^ :

THENCE SOUTH I 1° 52' h9" EAST, A D1.S"1'ANCE OF 45.00 FEET, ALDNG THE CPIJIP,RLINH OF

WESf"13ELT DItIVE TO A POIN 1;

THENCE NORI'H 18' 09' 7I" BAST, A DISTANCY, UF 30.00 FBfiI' TO A I'OINL IN THE
EASTERLY R1GHT-OF-WAY LINE OF WESTBEI:T DRIVIi SAID PdINT BE1NG THE POINT OF
"IR[JH DGGiNNLNG FOR T15E ITEREIN DF,SCKIBED 1'RACT;

T3I}>NCC ALONQ A CURVE TO 1 HI3 LLIGHT HAVING A RADRIS OF 20.00 FtET A CENTRAE,

4



<JNGLIi OF 9Q" Do' 00" 114B CHORD 10 A4nCH BEARS NORTH 33° 07' 11' EAST A C'HORD
DISTANCEOF 29,28 PF.El, ALONG SAID P,]GHT-OF-IVAY TO A POINT OF TAR'GP:NCY lt'7 TIPc
SOUTHERLY RLGHT-OP-WAY [.[NL OF DIPLONIACY IIRIVH;

713ENCE TIfE FO[lAIVING'IT-iRFIi (3) QO[IRSES AND D[S'PANCES A1.ONG THG SOUTflERLY
RJGHT-0F-WAY L[NEC3FDIPLOMACY DRIVR

1. THENCfl I4ORlH 78' 07' II" EAST, A DISTANCE OF 108.78 FEET, TO A POINC OF
C.lSR VAI IAi f;;

2PHENCE. ALONG A CURVE'1'O'I'b`E RIGILT 13A V[NG A RADIUS DP 50(LliO FEEF A CENCRAL
ANGL9 OP 17° 52' 42" 'I-IIS CHORD TO WIIICH HHARS NOI?T[ 85° 03' 32' EASC, A CHORD
DISTANCE OF 120.X2 FEET, TO AI'OINT OFTANGENCY;

3. TITENCE SOUTH 88` 00' 07" EAST, A DISTANCE OF 9494 Ftkl, TG A PCIIAIT [N IlIL
WFSTERL"f LL*7E 01' A 26 POOT STRIP Of' LAN[7 (SCRIPjTHRL3) CY)NVEYF.D TO
CONSC7LL7ATED RA.IL CORFORAT[ON BY DEED Cll' RECO[2D lti GIR4ti31CIG;

T1fENCETf iF_ F01LOW1NG "FHRh7-: (3J COURSES AND 1)1STANCES ALO;dG THE I^'ESCGRLY
LINE CF SAID '26 FOOC SC2D'^

1_ TIiFNCE SOUII-I 11° 52' 49" @AST, A DIS"IANCH OF 467.69 FE):1. TJ A POINT CiP
CL1RVii 717RF,;

2. T7IENCH ALONG 4 CURVL TO THl3 1t1GIII' HAVING A RADIUS OF 1720 OO A CI?N'C'RAL
ANGLL OF 10° 14' 28" THE: CHORD TO WHICH HEARS SOUTH 6° 45' 25" I:ASY, A C116F.D
DISTAi7CEOP307.01 FEETTOAPOINTOPTANGENCY;

Z. 'CHEN(;E SOUCH 1° 38' 21" EAST, A DISTAxNC16 OF 1-653 FFPC, 1O A POCi'L AT T[n?
NOKCL[F.AST'$81.Y CORIhTR OP A 2.913 ACRF TRACT (PAR(_EL 1) OP F;ECORD [',v OiCS2nCt'

TH$NCE THP FOLLCIIWLNG I'WO (2) CO[IRSES ANI) [11STANCES^ALONG TI[E NOR7?[I3tI:Y
LINE OF SAID 2913 ACRE IRACT (PARCEL I)

I- THE*tCE ,SOLITH X I`[i6' OU" WFS'L', A 1â15'IANCG OF L 3T64 FEFT;^

Z. TRCstiCE NOR"CH 87° 48' S3" WEST, A DISTANCb UF 202 Qq FEEP, 7'U A YO1NC ON A CURV6
IN T[[E HASTERLY IUGHT-OF-WAY ISNF OF W LSTI3GLT DRIVL4 Al' THP. [SOR'Y'f IWESlLRI,Y
CORNLiR f^F SAID 2.913 ACRH TRACT (PARC(iL 1);

7TTNCE THE FOLLOWING TWO (2) COURSIS AND DIS-IANC'CS ALONG TIIE £AS"LERLI'
RIGHT-OF-WAY 1,INE 0E U'L!S'1'BHLT DRIVF,:

I. THENCB ALONG A CURVE TO TI[E LBPF [-IAVING A RADIUS OF 1380.00 A('F.ISI'RAI,
ANG[.ft OI, 10° 28' 72" 'IHE CHORD TO WHICH HE:ARS NORIT-1 6' 33' 33" OdEST, A CHORD
DIS'tANCEOF251.96I'ELT,TOAYOINTOF'PANCP:NCY; I

2. T13EYCE NORTH 11° 52' 49" W°.SI, A DISTPJICE OF 484,83 FEET, TO THI; NOIN-i' OF TRUE
BEGINNING CONT.AII^i1NG 6.124 ACRES, MORE OR I.F,SS

aUl73.X
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Asset N 506 & 507 2787--2805 & 2829-2843 Chartcr Street

BRH Group, Inc,
pPN 560-18,985

Au8us1J-2G05

LF&AL RFSCR}PTION (IF
TIfE t6i(qAINIM1'G 21.275 AgHE3 OUT OF AN OI3IGINALI4_13Z

AC'124{CALCU[.AT7D) 13.129 ACRE 0REC(1RD) TRACC kN LOT 2,
W&STBCI:f It11SINES4 PARRWES'i'1N PLATDOOK58, PAGBn 75-79,

DN,FilAD TO DUKE RRII1PY 01110
IN ItiS:Ri1MENT rt 20030226003691J

CITYOFrOLU6ffiUS ^
COViv PI' OF 513ANK]dR

S'CA!'6.()FOHIO

Stiluerod in dm Sls¢ of (N,io, Caan,7 of pronklln. Cllr of (]olcmbnz, InI VirgLiia l-0IiiNry
Soovcy No. 287 und IkfnlS 20,1) encn oot ufan originnl Z7.132 ucrc (Cakularcdj lt-1- 1g
mrc (RCCON) tmct in 1'art of Lot 2 and Pnn nf Lut 8 ol Wcstb^a f)oxni'css Park WcsL as
Ibond In Plat Dook 58, Pagns 25-29 arrd dc<dcd to pW c Rcally Oluo, nwidrd in Inswmrn;
92003U2260UJ6923 in Ihc Rccmdari nlijrx, Rnnklin County, l'N:in, (zll dfrd aai pla
rcfcrcnces mnde. tning w Iounklln Ceunly RernNerv Otrcc, ^,-'luz nmiJ albcrnizJ aie
Izln6 nwrc yania^hrly dcmribcd m(olbws:

d6 `6^1 tt-.^ 4 II', p ^t P k'1,^Co
M IICt51t adtr yl IR f-Fh7Nfn COiMPTtCrlSfN Ln
6 OP el l r r fK LN + dn ) dWl lft dri0frs)

trv^bn eaddrliiqtrdrlxr.. „rtwidplaro(Hexbeh(jm,nexeParkRCSl,anvbd6vsinnol
rwwd in Plul ISOUkStl, Pag<'ry: ^

Rhenee nlong Ihe e nredinr of snld Walur,t Ro.d, tlorlh 08 pqr.ni 19 A[invtn II
Seennds 5i'ce4 3077 16 feaue e point un ssid canedfn<.

'Ibmicc Ienving Ihc cen;erlire, of szld Walcure IIanQ Nor'.b 81 Dgl^ 42 R/lanlea 49
Srrnudl Fsp, 40,00 frret ta Iln Ncrth.mst comc^ of sn;d tlukc Itcxity (yhlo lond and viau
hing tin Suulhwc.al cmncr nf laod dccl;d 11 'I1r0 Vilingc at Ililliurd (itten CoLLdmundmr.
Carnmuniip'a .-onia: in plxtha^k 2i.pegc 17, which oeimCnlsobcing io IYC Ei¢ted; :icc
cfsa+d W vlcu0 floaJ (mfcrcrKt by a Z" 7rut pip: f: und wilh a eup stempeA "]AND^- Wcsl
0,39 {ect peqrcnqleoVnr ru nc, Fawly Ifne of snic' Wulcun Roed), vYaich poin: x lso h:ing 05c

THt7E YO11+°f (1F OEGItlWING tor 0m:1.295 auc nncn c,rdnafl>-dui^i*.cd:

'ILCnce along Iho Nnnhedp linc efsaid Dokn Reolly Ohiu land and along hc Smnhcrlp litm
nf soid Village al Hlllierd Grcen Condmnwn Cmmnmnhy Innd, NorEh BI Uegree 41
M'inulo 07 Sernnde FM, 46g.01 feet m a SB' reba, ,PpN "Ul:il GR(IUI"' ii. soid
NonOCrly and 9-mh1rly Gnc.

Thnwc rvnnioF p'cMlcl aith'hc wcsmrly 6nc of Chu+n Slrect (60` Wide), ,Soutb U8
Degraes IS Minutee OA Seconda e:vr,562.P leet to n Sf9'rch.. ..... '41RIf GItOUI'".

'Ihumc rvnning Irerullcl wich IFe Nonhalv tina of eaid Dukc Itcnby pLlo luld, Nonb 81
AeTrrcv 42 Mlnulra 0 Secnnda 6a.v, 718.OV fect lo o 5/8':ebur cxpped °URII CiROGP' Ic
t4a W estcrly line of said rlwncr 61"c

Thence along cafd Warerh linc of CMuac 54ca, Soutb 08 llcgreci I8 Mlnma Ot
8ecouds Paa4 478-58 ket lo s poim in s^idWesicrly linc, which Iodm nl„o F<ing ILe
Southensl corner of herein dc.s<ribcd Innd, and 1ha Somheah corna oftheofiggna133.132 i¢rz
Irect (mlercnet n drill hole fbuoa, smw`t 0A6 Iea, Wcst 0.29 Rce):

Thence running paralid wilhlhe nor(h linc of hreein deecrl6ed land along^lhc samhcrly line
of hervir, dtsni6cd land. nr.d elm along tbe southerly Ilne of Ihe originn133.U2 ecrc rc¢a.
Soutb 81 Depreex42 Mlumes 095ewnda VVaaS 086,28 frzr w e 5/8- ' rebercnppeJ'BictJ
CROIIP'inVtecaotcrlplfncofs2iJWelcutlRwrd;

709-Fteka;v.?kra13c..IwardrvorchbytorrOhie 4ZID85-^T79

Yhm, 9w-546fl5C0 Pue 214-04b0170

Cma161rtdMbrharouprw.m

6
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IIrencc elong m7d -azmlfy lirtcedWnkml ftoad, ( ior1L OB âcarece 17 Minates I1 Scmola
Wrer IU4L19 fz<I m Orc 7A11€YOfNI' OF NEGfNNfNC, wnwtniny 21.275 err,l cubjrcr
w ell Icgel enuniuiis, ccnricriws, w,d righroGuv;ol rvtianl.

IGo-1
fiicsctairrlon ve;xuvF;o: I
^ DFAA C ^31NCJJS PC_

i
ro

,

fU11nIIlBl1 E I'fY_Ip,C, GhIO SYIV[^r N. $24I, of RNJ{ G[ClEn, IRC. ^VOllhlll^SVn f]Ii10,

peqatcb Ihe abo-rc 8es:.r^ption Crom ernrcf flefd sunovs pe&vmrd in Teny tQO> end uon
plnc m u<o SB"xtP" rcbc- vcr wish ycllow plaslic cap narkcd "BflN GROU?"_ Uusis of
beuingx eR InsN on ilic x.mn merldien as Ue N'ctbtll Ous'lnnca Yedc W'csl eecordr6 in Pial
q aok 58, Fegcs 75 dvu 79. Fienllln Covr9n1or:.nnrn11 CGS 7746 uid FCGS SSbx ^
uscd to omlrlish {lic cmia(lmc ul' Waliwl Rnad
6caong- Norlh UN Dc4r.ex 11 Mtnutef I15c:vuda Wvl
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Assct #508 - 38U0 Z,une'I'rnce Urive

SiTU.AI'ED IN FHE STATE OF O'r110, COUNTi OF FRANKLIN, CITY OF COLIIMBUS, BELNG
IN VIRCiINIA MILFIARY SURVEY NO. 547, CONTAINCNG 9.97'. AC7RGS OF LAND, MORE OR
LESS, 3.94U ACRES OF SAiD 3,977 ACRES BEING OO'I' OF 7T1AT TRACT OF LAND (39,418

ACRES OF LAN7), MORE OR LESS, ACCORDING 7'O A SURVEY1BY BAUP.t, BOROWITZ &
MERCHANT, IN(:.) CON'VftY@D 10 THE SOUFHGA'I'E DEVF.i.DPM1:N"T C7ORPOP.ATLON EY
DEED OFRI:C:ORl) IN IJEHI) HOOK 3321, PA(B 466 AND 0 037 ACRES OP L.4ND OF SAB) 3 U77
AC:RF.,S BF;ING OUF OF THAT TRACI' OF I_AND (70.102 A( - 'RES OF LAND, MORB OR LESS,
ACCORDING TO A SURVEY BY BAUER, BOROWITZ & MERC:ItANT, IRC.) CONVI:YEL) TO
THE SOU9'HGATF DP.VELOPMENF CORPORATION BY DEED Or PECORD IN DEEI) BOOK
3321, PAGE 470, SAID 3.977 ACRES BEING MUHh PARTICUL.ARLY DI?SCRIRFD A.S
FOLLOWS^

I3EGINt7NG, FOR RGFERL2CG, AT AA IRON PIN AT'I'HE EASTF.RNA40ST CORNER OB SAID
70_102 ACRE 7}tACP, 111L SALvtE BEING AT TIIE POINT O1, SNTI'RSE<7CiON OF ']7{E
SOUTIIWESCERl.I' LIIvE OF ll{li PENN CFNTRAL RAB-ROAD COMPANY KIGIIGOF-WAY
WITIi A SOIJTHF.ASTERLY LINE 01' SAID SURVEY NO. 547, SAII) I1tON PLN ALSO BEING
I,O(:ATP.D :1.00 IESC NORTHR'ESTERLY FROM, AS MG1SiJRE1) A1-R[GI{C A,Y'CLES, THE
CCM'EKL(.h`E; OF ROHERTS IiOAD; CHPNC.F., FROM,SAID REPfiRY.NC6 POIN'i', NORTII 59° 34'
1T' WEST, W1TH THE NOKTHGAST'ERL-Y LINH.S OF SAID i0.102 AND 39.445 ACRE TRACCS
AND V,'ITH THE SOiJiUWBS]BW,Y LINE: OF SAID PENN CENTRAL R,AILROAD C.bMP.'tNY
RIGH7-OF-WAY, A I)LS'CANCE OC I n60.00 FEHT TO THB TRUE PnINT OF BEG1NNIPIG, SA1D
'CRUE PM7^ OF BEGIMV[NO BEIVG TItE NORI-HP,RNMOS'C CORNER OF THAT y 40t ACRE
ltZAC7' OF LAND REFERRED TO AS PARCEJ, TWO AND DESCRIBED IN A DEED CO ECJ10
TWO,OFRECORDINNDEHllBOOIC3380,t'AGE33i;

TiIENCG SOUTH 91° 25' q8" WEST, W17Ti THE NORTHVIESTHR.(.Y LINE OF SAII) 9.401 AC.ftf:
7RACl', A DISTANCE OF 495 UO IEL'T TO A PC1I74T LN A NORTHEASTERLY RIG3d I'-OF-WAY'
OP ZDNE TRACE DI[IVE (60 FEFT IN WIDTH), AS 'FIdF. SAIvIP IS DESIGNATED ANI)
DEI.INEA'C6D UPON Tffi^. RECURDEll PLAT OP ZANE TRACE UXNE AND ROBBRTS ROAD
DEDICATION IN COLUMBUS COKYORATE P.ARK, OF RECORT) 1N PLAT BOOA 48, PAGE 78 ,

TIIEiNCE NORTN 58 P' 34• 12" >-VESC, WII7I SAID NOR'IHEAS7fihLY RAGffC-OF-WAY LINB OP
Z.ANE FRAC6 DR IV G, A DISTANCE OF 345.10 YIsET' TO A POINT OP CUR V ATl IRF;

I
'I'HENCIi NUR"FIIWE.STWARDLY W1Tlt A NORTHEASTERLY RiGHT-OF-WAY LINE OF SA[I)
ZANE TRACE DRIVH THE SAMS BEING T'IIE ARC, OP A CORVG 7'O THE LFv(T HAVING A
RADRIS OF 430.00 BELP AND A(7HORD -IIiAT BEAVZS NORiN 5^8" 53' 46" WiST, A CflORD
DISTANCE OF 4.89 FEETTO A POINT;

THENCG NORTH 31° 25' 48" EAST, PARALLBL WCIli SAID NOR7HWESlI?RLY LINE OF THE
9.401 ACRE TKACT ANID 35000 FEHI' NORTHWESTERLY THEREFROM (AS MxASURED Al'
RIGFIT ANGLES). A DIS"I'ANCE OF 495.03FI36T TO A POINT IN TF)L NORTIIEASTERLY L1NFE.

^mi zo-s



OF SAID 39.448 ACRE TRACT, THE SAME BEING IN THL SOUTHWESTERLY LINI? OP SAID
PENNCENTRAL RAILROAD CUMPANY RIGHT-OF-WAY;

THENCG SOlT11I 5S` 34' L2" F.AST, W7IH THE NORTIIEASTEItLY i.RQP, OF SAID 39.448 ACRE.
TRACT .MlD 1VITH TIIE SOUlYiWESTERLY LINE OF SAID PENN CEN7RAL RAILROAD
COMPIv`dY RIGIiT-OF-WAY, A DISTANCE OF 35000 FEET TO 'IFIB TRUE POINT OI'
ftI-6INNINCi AND CONTAL?lING 3977 ACRES OF I.AN*D, MORE.ORI.ESS. 0 -l3 -H

Asset 0509 - 3635 7.nne Trnce Exive

Ac-of Cj('o) I1.^o31

SiTUATED IN THE STA'[L' OF OHIO, C'OUNTY OF FRANKI.IN, CITY OF COLUMBUS, BEING
IN VIRGINIA MILI-IAR1'" SURVEY NQ W. CONTAINING 5.241 ACRES OF LAND, MORE OR
L1uSS, SAID 5241 ACRES BEING CUI- OF TILaT TRACT OF LAND (70 102 ACRES OF LAND,
MORE OR LESS, ACCORBING TO A SURVEY OF BA0ER, BORO^S7Z & MERCHANI, INC.)
CUN VBYIiD TO THE SOIJIiiGATB DEVELOI'M 6NT CORPORATiCINBY DLED OF RECORD IN
DEED HOOK 3321, PAC36 47C RFC:ORDER'S OFFICE, FRANKLLN COL'A`LY, 01110, SAID 5241
ACRP:S BEING MORL Pr`,RTICULARL.Y DESCRI7317D AS FOLLC)1i'S

BEGINNING, FOR REFERENCE, AT .1N IRON PIN AT TI IE E.ASTE.RNRIO,S C CORNER OF SAID
70.102 ACRE TP.AC'I, T11E SAbIL BEING AT TIIE POINT OI( INTERSFA;I7ON OF THE
SOI7CHWHSTERLY LINH OF Tfl1 PL'vN C-EN'LRAL RAILROAD C:O(EIPANY P1GIi7=0F-W.qY
WTI'H A SOUI1{P,AS't'EZLL.Y LINE OF SAIC SURVHY NO. 541, SA[D IRON PIN A1.SO BEING
IOCAI'F.I) 15.00 FEETNORI1iWYS'IERI,Y FROM, AS MF:ASUR.:D AT RIUIiI A.NGLES, TTIE
CL:NTFRI-1AB OF ROBERTS RQ4D, THENCC FROM SAID1 REFERENCE POINT OF
BEGLNNiNU, SOUCH 49"48'20" tib'[3S'P W1THi'HE SOUI'HW6S'IERLY LINE OF SAID 70.102
ACRE TRACIAND WITH'I'HE SOUI-HEASTERLY LINE OP SAID SURVEYNO, 547, THE SAASE
BEJNG PARALICI. WITH AND 15.00 i`FE,T NOTSHNS'ES'FL+RLY FROM, AS MEASURED AT
RIGIIT ANULLS, ITiE CL7vTEALINS OF :AID ROBERTS ROAD A)DISTAhCC OF 676.66 FiiE"I'
TO A POTNT; 'LHENCE NORTH 40°I 1'40" WEST, A DIST/WCE' OF^ I i_W FEl'c TO THE 7RLIE
POINI' f)F BEGINNII^"G IN 'CHH NOIdPHWESTERLY RI(iH'1'-OF-WA) L.INF, OF SAII) ROBEii'CS
ROAI) A.S SIIUWN AND DELFNEATL-A UYON 17tY'. RFC:ORDED 1'LAI OF LANECRACE DR1VE
AND ROBERTS P.OAD DFDICATION IN CO1.UM13LIS CORPORA9-6. PARK, 01' RECORD IN
PLAT BOOK 48, PAGB 78, RECORDER'S OFFICE, FRANKLIN CO"v'NTY, OHIO, SAID TRUE
POIN"i' OI' BCGlJdMN`(! BI:ING LCX:AI'F,D 30.00 FEET NpRTHWESTERLY FROM, AS
MEASUILF.D AI- RIGtiF Al'GC,kS THE CEiti I fiR i.INF. OF SA ID RO13GP.TI: R0.4 D:

THENCE, FROM SAB) TRUE POINT OP BECiINNING SOUII-I 44°4ft'20" 4SBS'P, WITEt SAID
NORTHWESTERLY RIGHI Ol^-WAY IINB OF SAID ROBARIS ROAD AND WITB 'TH71
NORTHWESTERLY RILHTOF-WA} CiNT? OF SAII) ROBERTS^ ROAD AS SHOWN AND
DELINEATED UPON 'f 1IG RECORDEA PI AT OF ROBERTS ROAI) eVvD OLD ROBERTS ROAD
DEDICATION ANT) L'ASEMENTS IN COLLIMBUS CY)RPORAT6 PARK. OF RECCJRD IN P7.AT
BOOK 55, PAGE 15, ftECORDE.R'S OPFICE, FRANKLIN COUNTY-, OI9tO THE SAN4B BEINC3
PARALLEL WfITI AND 'O.Q6 FEBT NORTHW6STERLY FROM, AS ?vIEASURED A'I' RIGHT
ANGLES, T64E CENTF'RL)NE OP SAID ROISERTS ROAD, A DIS'PANCE OF 345.I5 F7?GP TO AN
IItON PIN A1YIIT: EASTE1tINMOST CORirTiR OF THAT 6.572 ACRE TRACT OF LAND
DESCIU,'ctED IN A DEED TO TGd33 FIRST NA1'IOtiAL BANK ON I30S7ON, T'RUSTEE OF THE
POOL.EI) REAL.ESCATE INVESTMENP FUND, OF RECORD IN DESD BOOK 376Q. PAGE 673,

RECORJ7HR'S OFFICE. FRANKI[N CC?UNIY, OtaO;
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THENCE NOR'1H 58°}4'12" WFS'I', WIIH THti NORTHEASTE&1.Y LINE OF SAID 6.572 ACRE
TRAC"h, A DISTANCE OF 501.10 FLET TO AN IRON PIN,

THENCE NORTH 31°25'4H" EAS"f, A DIS'IANCE OF 410.(H) FEET T0 AN IRON PIN IN A

SOU'FIIWESTERLY RIGHT'-OP-WAY LINE OF ZANE TRACE DRIVE (SiXTY FEET fN WIDTHI,
AS SAID Z.ANE TRACE DA(VE 7; DESIGNf 7T-D AND DEI,CJEATLD UI'ON SAID R[CORDED

PLA'C OF ZANE TRACE DRIVE AND ROBERTS ROAD DHD(CA'I90N IN COLUbt13US
CORPORATE PARP, Oh' RF,CORD IN PI,AT BOOK 48, PAGE 76;

THENCP.SOVI1158'34'l2" EAST, WITIt A.SOUTHWP:STERI,Y R1GIf1-O1 -tS'AY f.INL OP SAID
Z/iNE. IRACE DR1VE, A DISTANCF Of 437.47 FEFT l'0 AN CRQN PIN .AT THE 1'OINT OF

CURVATURE;

THENCB SOGTf7EAS7WARDLY, WIIH A SDUlTI'.YCiS fP.P.LY IUG}ff-OP-PiAY LINE OF SAID

ZANF CRACE DRIVt:,P11E SAD1L I3F.ING T}Ill AI(C O?' A CURVf? 90 T[iE RIGIIT HAVINC A

RADIUS C1F 12009 PGPT, A CE.N]RAl ANGI,E OP IB LZ'71" 1U`1I: A ('HORI) 1'HATI312ARS

SOUTkI49 22'56" f3AST. A CHORD7lISI1NCI'_03 35 1' CPEf TO THG P(il's f (7('IANGGP:CY,

TH3INCF SOUTT{ 40°I7'4U" FAST, WITH A SUULIiWESTBRLI' RIOfIT-C77'-tSrAY LP,v`E OP SAID

ZANR "IRACL DRIV E, A DISTANCE (1F 121.01 FBLT T`J n POINT 01^ CUR VP.TIIRE;

1'111T1CE SOUTTIW ARDLY, WCCI I THE ARC OF A CUR V E TO "I`HF RIGHf HAVING A RADIUS
OF 30.00 EEET, A(Y;NTRAL AN81E OF 90°00'Ub" AND A CHORD THAT DEARS SOU7H
4'48'20" WEST, A CHORD DISIANCE OP 42.45 EEEP TO THg ITtIRi PO1NT OP BHGINNING

ftNDCQNTAINING5<41ACRLSOFLANI>,MORLORLLSS.

Asset p511 - Land

Sihtated in thc.Stzie of(lhio, County of Pranl:iin, Cllv of Coluoiuus, in t'irelnia n4iGtary Smvey No. 28
and being a 11.857 acre tract oct of f,o: 2 of Weslbett Husincss Park W es4 +w fomu{ ve Plat Hook 58,
Pages 75=19 tuid alm beittg out of a 33 ) 32 acre (Ca]culatcd) 33.129 acre (Recerd) traet deedcd to Duke
Rcalry Ohio, rccordcd in I^^stniment 528i102.26005G32:3 in thc Reccrdci's ^aft:cr Franklio Coonp•, Ohio.
(ull deed and plat refcccnces madc bcuig xo Paml-lin (;ounry Iicernde,'s Office, urdess rotec: otbarwiec)

and being more paaztieularSy desctihed as ftollows:

[3eginning nf a mcnument box with an aturninum cap in o conerelc trmonumcnt, Pranklin Cowtty
Mnnument FCGS 7746 attd being fne TRUE PLIINT OF COMME'NCI:MENT, also said puin( bring ihc
centerline intescction of Roberts Road (widlh varies) and Wnlcnn Road (RO fect), as shoicu and
delineatcd upon the said record plat of W cstbell Business Park West, a eu ^ loisiwt of re;oaS fu Plat Rook

58, Page 75

TI1Cncc along (lic ec.uterline of sr.id Wala;tt ltoad. idodh 08 IJegr>;es 17 Miimtcs 1I Seconds N'e.sl,

3077-1 G feet to a point ae sxid unterline;

"Tucnce leaving thc centerline of said Wnlmttt Road, No>th 81 Degrcc6 42 Minutes 49 Secottdx Fast, 40.(7(I
feel to thc Norihtccst corner of said Duke Roalty Ohio land ;md also bein^ the SomLwce7 corner of land
deeded to The Vilinge at fI711iard Green CoudaminSum Community ns rceorded m plat Lrook 124, page 17,

J^' ' ^ V



which {tint also being in thr, Faslcrly lute of said Watcutt Road (refcrencc hy a%" iron pipt- tbnnd with a

cap aarnped "ZANDE" Wrst 0.39 Cact pelpendloular to tlie Gasterly Gne of said W alcutt Road);

Thence along Gie Noctherly (in: of said Duke Rcally Ohio laud and alnng ttie Southerty line of said
Viilage atHilHard Gtcen Condominium Community land, North 31 Degrees 42 Minutcs 07 8econds East,
463,01 feet te a 518" rebar set in said Nonherly and Southerly Ihte, which point also M_ing lhc TRUIr
POINI' OF IIEGINNING for ihe 11.857 acre ttact b=inafter dcscribed;

Thence continuing atong said Northorly linc of said Ihrke Realty Ohio tund and along said Southerly line
of said Villagc at Iiilliard Gaen Condominium Counrnmity Iand, ilorih 81 Dcgrees 42 Minutas 07

Scconth Cast, 91800 feef to Yhc Noitltcast Corner of said Duke Realty Ohio land, witich point aise bezlm

at the Soullu"tsI cOmex of said Village at Hilliard Green Condominiwtt Community land in the Westerly

linc of (--'hMer Street (60 fccl) (mfc.ronce by a'/<" iron pipc found wilh u cap ham}rd ' IAND6" West
0.10fcctperpendictdarofTsaidy'7esterlylineafsaidCharterStrtc0;

'ITumce along .=aid 1i'erierlyluie of Charter Srecl, South 08 lleytees 18 yfnums 0-0 Scconds Fasi, 562_tiI

fcef to a 5(8" rcbar rl Sn c2id V.'cs!edy Iinc',

Tha:cc cro'>Sing said lltae Rcally Oltio i,ml, runninp parallel widi'he Northerly line of said Duke Rcalty

Ohio land and'aloog the SoutherH line nlsaid Vili:'ge nt Hilliard C3rccn Coodotninium Comnmuity land,
SouOt 81 Degreus 42 Minr.ncs 07 Scconds WcstL Pi 890 lcet tn a 5l8" reba sct1

Thence uoulinuing acioss s.11 Dnkn Realty Clhio lartd and rumting p.tntlet tivith the westerty linc of.sald
Chnner Sueet, Nortit 08 rtcg^ ,ns IS A9i utes 04 Scconds 4Vcst, 562-61 1 fect to tLt II UE POIN!' OF
k1EG17r`A'R4G, chntaining 11857 ac^es subject to all Icgal caseNenas, restnetions, and right-of-u•ay of

r>=cord. 0-6-D
Au, a^ ^560^

¢t

4- '3/



SXi[IB71' B

Assctfl503&SU4-394(and4L100Gant<Pd., C,rovc Citv 011

I- Rights of tenants. as Icn®nts only, under unrecorded lez^ses.

.,. T1n,sc mntlcrs, if 2uy, as may be dueloscd by a cturent end accurate .;urvey of tlte subject pmprity

7. "J! Iaxcs not yet due uud payahlc.

4, finsemcni, recotded in OAV 15549, Page DO5; and re-rxcowed in ORVi 15656, Page H471 of Franklin

Cowxty Records.

.. Easement trorc I)uke Reaft;.' L,imited Partnccship to 'Ote Okuo Bell Telcpb.nne Company, dated
hnvembr ._I994,'dt,dLrrecort.iio^=ember23,1994andn?cordcdinORV2 7960,PagcE0tof
Ftsnklin ( o n 1 Reco ls. -

Fasenrcr,t .'f. Riglu of W ayfrorn Duke Really Lindled Pannersltip to Columbus Southcm Power

Company, dated Scptemher 10, I 997. IIded for rccord Seplember 20, 1991 and rceurde,d as FrankJin
Cannty Rccordcts Document No. 199709300106255,

Asset 4505 1190 2,2Ct4 Wextkett Dz C'olumDus Oli

Righ75ottenvus,artcoar.tsonly,umterunre:ordcdleases.

2 Thoee molters, itany-. us m. 9`w^ discloscd by a curmnl and accualc su

3 ASl taxcs not yet dne and payabla

-ey olthe subten property

4. L^r.rucnls as shoceu on tbc Dciication Ytat of Westbelt Ilrlvc iocordcd in 1'Ia1 Book 50 pages 61 -61

in Fnmklin County Rcconlc2s 015cc.

uoceCwsyanyofAiner4ea,5. RestrictionsllomAdauorReai[slateCompnnytoThcP.udcmialtnsur
dated May I, 1975, D1al for record May 9, 1975 and reeorded in Volunte'3462. Page 301 of Franklin

County Kccords

6. Rm:lrictions ffrdm Manor Real Estalc Company to Ponn CenVa1 Transp6rtation Company, dauyd Apri1
30, 1975, Oled for record May J Y., 1975 aud reeorded in Mise. Valnme^lfi4, Page 869 of Frnnklin

County Records.

7, Gasement oontaineat in tLe Deed front Thc Prudcntlal Insureru.e Cuntptuty of America ¢nd Vantagc
Prnpertics, hic- to Con,olidatcrt Rai; C:orporation, dated May 1, 1984, filod Cor record August 16,

1964 and recorded in ORV 4631, Page C26 of Franklln County Rceords.

A _^-?-



- 8 P.ascmcnl from 1Le Prudntial huuranee Cvmpany of America lo Lhe.Ohio 13c11iclephone
Campany, dated Oeiduet 13, 1978, filed Cor record (kcemticr 8, 1978 and remrded in Volnme 3698,

Page 20 uf Pranklin Co::nty Recurds-

9 Memorandumu€Leaae Akueemeut by and txtrvecn Duke-W"eeLs Realty Limited Parinershtp fk.a
Duke, Rralty Limited Partrrcrship, Iandlord, and DelMontc Flcsh Ptulncc NA., luc, 7 cnaat, dated

May 15, 2000, filed }or tecord May 20, 2000 and mco:dcd as Franklia Cnunty Rccardars Docurnenl

No. 200005190098744. 1

Asset flSG6, 507 & 5 511 - 2787-Z805 C.hnr{er Streel, 2829-2843 Charter Strect &
Unimgrvved Land Cvlumbnc OII

1- Siights of tettan[s, as Icuan!s an(y, under unreccrded Ictscs.

_1. 1 hesC R4attl'Is, i y'oc di.ccL

3. rVl laxcs uotyei duc andpnyahle

y a currenl and accurate >u. rev ef Ihc Snbj^ct propeny-

9. Railroad Maintenance.Agreement nnd DeclarnBon, reConledJnne2(I, 1989, as Instr,:ment Number
OR 15873-C15 oCFranklin County, Ohio Rccotda

5 Melnorartdumofl.e-asebyand'oetweenDukeRealtyOhio,Landlord,andS+r)Qef.;anducu
Cuuqtoncnts, [ne.,Cerants, d8ted Septe.mbe,r 29, 2003, lilcr4 for record Dccrsrher 2, 2004 and
rceardcd as fruJain Couulv Rec'orde.r's 17ncumcnt W. 2004 12020274643.

6 bbrsoments, Buiiding 5etback ru;dt3at;:ra1 Forrst ;vcr as set Porlh in Pl:it Bo^^k 53, Paocx 75 theonqh
79 of Frankl5n County, Ol:io Itccords; as mnendod hy Vacation of part of Import Slrrt and
Dedication of paut of Jonrnal Strccr, re.rorded in PIaCJiook 87, Pagc 21 uCi=rnnilue Coumy Ohiu
Kecords; as Curthc: ameruled by Vacation of a porcion crfgecmitics Slrrrt Import ftuca utd

lnsemenl, ta:ordul in Plat Dook 60, Pagc 30 of Franklin Coanry, Ohio Rccerds_

l. kmuicuoto comaiucn3 in rSc Deed frorn Rouald A. Iduff, Trustee to V,mmge tne_, d.ncd
Apti] I. 1983, filed for reoord Apnl I, 1983 in ORV 2636-FI15 offrnnldin County, Qhio Kc:.mdc; as
amttnded by First Anumdlnent, filed for record Septeatbct 29, 1988 in ORV 12738-P19 of Prank]in
Cotmty, Ohio Rceords; Sccond Amendment, filed forrocord 11me2.0, 19893nOICV 13591 -M75 ol
Prmddin County, Ohio Records: Thittl Flmendmeut, filed for record June 30, 1989 in ORV 18 120-f 17
of Franklin County, Ohio Ro:nrds; FaMh Amendmant, 61ed for recoi:i June 25, 1992 ie ORV
19756-C 11 of Franklin County, Obio Reeords; °ifth Mrendment, filed{fbr rexcrd QctoDer 27, 1994
iu OR 27769-614 ofPmnklin Couoty, Ohio Rccord.s; Sittlh Amendmezrt, 8ied for rxordin OR

28884-G19 of Franklin County, Ohio Records; ScventH Amendmenr, filcd tor tccmd (Jclobcr 27,
t998 as ]natansrent Numttcr 199g4Q270274149 of STunklin Cuunty, Oluo Rccordat Lighth

Mrendineut, fYcd for rccetr3 M;ry 25, 1999 as lnnsvumcnt Numbcr 199905250132499 of Franklin
County, Ohio Ikecnrcl.c; and Nindr Atm-ndment, filed for eccord Marclt d 1, 2002 as fnstrurr:ent
Nurnber 200203110061868 of Franklin Couaty, Oitio Recards.

1$
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S. hasemcnt & Right of Way fmm Duke Rexltp Ohio to Coltimbus Southem Powcr Company, rizled

February 12, 2004, fde,v fetr record May 4, 2004 aud recorded as Ptanklin County Reconler's

Document No. 200405M0101?48.

9. Dead of Eastmett from Duk-e-Wccks Realfy LSmized Partnership to Cily of Cofuntbus, Ohio, dated
Jtdy 22, 1999, filed for racord August 6, 1999 and reeordad 2s Eranklin County Recordexs Document

No. 199Y08060199860; as affected by Ihe Releese of F.a>emcnt occotdcd Mnrch 28, 2002, as

lnstrumcnl No-200203280078557.

10. Non-Exclusive EtSement Xt Right of Way fmm Duke-3Veeks Realty t,imited Paiurcrship su=ss tu

DuSce Rea{ly C.imimd Parlnets6ip to Columbus Southern Powcr Company, datexl Octol>, 12, 1999,

Gled for rxord lNrovember 16. 1999 and recotdcd as Pranklin County Rceo¢icr`s Document No.

t99911160286558. 1

I 1- Nuo-&cclusive Ezsemeni & Right of W'ay itnm 1Juke-Wceks Real9y I,iini:cd PatLicrskup to Dukc
Realty Limiicd S'ar0ieIshiy ln Co:uutbus Soadtetn PowerCompany, datcd October 12, 1999, 6ted for
reeord Novemtwt 16, 1999 and recorticd rs Pranklin C:ounty Reco^der's^IJocumem No.

199911160286569.

12. Amerilcch Non-Fxclssive Rasement Hoin Dukc,-VJeeks Really L.mitallf'artnetshll; successor toDukc

Rcally Limitod Pntutenshig.lo Qhio Bell Tcle.phone Company aka Arneiitcch Ohio htc., 5lcd For
record Docembcr 1, 1999 nnd mcordc-rl as Prutkfin Couniy Iiccerdn's,Doeument No.

199912130305304.

13. Terms and condilions of Declzretiun of ha.ce-ments datetl7uly 22, 2805 bv Dukc Reulty Ohic•,

rccozded September 16, 2005, as Document No, 200509160i 93 045.

Asset #508 - 381710 Zene Trncc llriveiC7olnmbns`OE3

I_ Righis ofl<fants, as lenants only, tmderunreeorded leases.

_. Thosc rnatters, iFany, as may be disclosed by a etarrent and ;,cc

3. N7 taxe.s not yel duo and payable._

a6ject propaty-

4 6a=ement frorn Thc Southgate Developvtan tbToration tu Colnmbus ind Snulhnm Unio F.lectnc
Company, daGcd March 28, 1974, filcd for record Apnl 9, 1974 nnd rec.ordcd in Volumc 3404, Page
294 of Franldin County R.ccords.

_i Rcstrictions and Hasctnents reser+ed in the Deed finm'lhe Soulhgate Dcvclnlnneui Cn.porution W
The Ccntral Trust Company, N..A., dated Augusl 22, 1975. filcd for recixd August 27, 1975 and

reoorded in Volume 3480, Page 66 nCPranktiu Cauuly Rceorda.

6. 4latters ahown ou plsUecmded in Pial Book 48, Page 78 of Pamklin C

luoA ]A1C

uup• Records.
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Asset 11509 _3635 Za^tt Trece DriveCnlaun bus. OH

1_ Rightsoftenmrts,astenantsonl)',onAerunreatrcledlwses.

2. Those mat[crs, if an)', as may be disdosed by a currci)l and accurata Stvvcy of the subject propedy.

3. Aâ texcs not yet duc and payable.

4. DalarationofRea9icdot¢sfromSout.".,v,atcIIevelnpmentCotpotaliontnClolumtttsCotPoratcPark
dated M+uch 2, 1978, filed fut rccord Matctt 6, i978 and recardcd iu D^ sc_ V'olurnc 169, Page 361 of

FranUfn County Rccanls.

5. Fascmenl conlxined in I}:e Deed Cro2 i7m Soutlthatc Davelopment Co;poiatiou mThe Fisst NaUOnal

Bank of Boetor_ ei al. dated October 30, 1979, filcd for record Novemf^ cr[ 1979 and recnrded in

Volumc 3760, Pagc 673 ofPrnnklhr Coaoty Rc^',ords.

6, 6asemen (inmPneSnuihf;ate Devclnpmettt( ;trpoalimt to Cofumbossnd Soulhem ()hio 7ileotne
Contpany, da(ctf Novcmbcr 21, i 979, Fded fnr rex>rd Ueccmher 6, 1979 and re:orded in Vnhtme

3767, Paga 299 of Fraoklin County Records

7. GasementcontoincdinlheDecelfYttm'Ihe3outhuatcl7cx'etopmentCorporutientoW}nthropPaztners
81, datcd Qaloba 14, I962, Eled for raaord (haobec.- 74. ? 982 and recoided in ORV 2124, Page A01

ofFrnnAlin Ccunrv Rccords

8 tvfattecc shnwa on Pla; recorded in Plat Ro<+k 48 , Page 711 of Franklin Countr Records.

p pol _:.dx
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01110 13OARI) OF TAX APPEALS

I'ra.ns Healthc•.are of Ohio. Inc-..

Appcllant,

vs.

Cuyahoga C.ounty Board of Revision
Cuvahol;a Cotn(v Auditor, and
Berca City School District
Board of Education.

API'EARANCE;S:

Appellees.

For the Appcl lanl

For thc ('ounly

Appellees

CASE NO. 2001-R2>63

(R1^:A1. PROPLR[YIAX)

llRCISION AND ORDiT

John C Grund^ Co_ LPA
John C. Grundti
P.O. Box 591
Cortland. O H 444 l 0

Williarn D. ivtasou
Cuyahoga C:ounty Prosecuting Attornep
Timothy J. ICollin

Assistant Prosecuting Attorne.,
Cour(s1'ower, EighthPloor
1200 Ontario Stra;t
Cleveland, OH 44113

For ttte Appellee - Kadish, Hinlcel & Weibel
Board of I;ducation Kevin Hitilcel

1717 East Nintlr St.rcct. ,Suite 2112
Cleveland, OH 44114

Entered May I6, 2003

Ms. Jackson, Ms. Margulies, and Mr. Eberhart coneur.

`1'his matter is beYore the Board of Tax Appeals upon a notice of appeal filed

by 1'rans Healthcare of Ohio, Inc. ("Trans Healthcare"). "i'ratls Healthcare appeals li-otn a
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decision of the Cu;-ahoga County Board of Revision ("BM"), in which it determined the

taxahlc value of the subject property for tax year 2000.

The C:uyahoga Cotmty Auditor and the BOR determuied the trne and taxable

value of the subjeci propcrty for 2000 to be:

TRUE V"A:,LTi TAXABLL V:1L1I1?

I:and $ 646,-100 ^ 226.240
Bttilding $3 () ^'14,000 R1,U65.4U0
Totat $3.690.400 $1.291.640

Trans I-Iealthc<u-e contends that based upon a June 5. 2000 sale of tlt(f subject ptoperiy, the

auditor and BOR have overvahied Ihe subject properititor 2000 and that thc truc and

taxable values as of tlie tax lien date shoulci he as follows:

"1'R1JG VALUL 'IAYA131,1-. VALUG:

Land $ 239,530 $ 83,830
Buildine $2.358160 $ 825 , 360
Total $2,597,690 $ 909,190

As of tax lien date, the stibject property consisted of land inrproved with a

nursing hosne, located at 570 North Rocky Rivcr Road, Rerea, Cuyahoga County, Ohio. It

is idcntificd on the county's books and records as permanent parcel nuntber 362-04-010.

Trans Healthcare sought a reduction at the I30R, citing a June 5, 2000 sale.

Thc BOB filed a counter-complaint, requesting the BOR to retain ttrc auditor's values. AC

the ROR hearing, Trans I-lealthcare presented the testimony of Robert Mellinger, a tax

consultant. After cottsidering the record, the BOR affirmed the auditor's valuations. It is

fxom that final determination that "Trans Healtheare now appeals.
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The matter was subutitted to the Board of Tax Appeals upon the notice of

appeal, the. statuton transcript certitied by the BOR (" S.'I'." ), and brieLs of counsel. t

I. API2I;LIR4tIYARYI\IA'I'TER

F3elore addtessin-, thc nleriLs, the board deems it appropriate to address the

B013 's oiotion to strike affida^ it and conveyance fcc sLatcment, wltich were attached to

I'rans Healthcare's briel'.

First, cormse[ foi lire BOL objects to Ihe admission into evidence of the

affidavit of Jt,[Jrey A. Bandhi(l, lluns Heatthcares chicf linulcial ofticer- Counscl argues

that such witncss shoitld hme been presenL to Lestify at thc proceedings be.fore the BOR,

since the ROR would lu^^icalhhave becn concernr^l ^aiih issues surroundino the sale of

the subject propertv, to ^s-hich this afYidaoit pertain.s. Counsel claiuns because the ^,vitness

was not pre.senL at the BOR, his a[lidaVit cannot be recezived into evidence before this

hoard, pursrIant to ttic provisions of R.C. ^715.19(G) and CASA 94 L.P. v. Trarlklirr U.

Bd o/'Revision (2000), 89 Ohio St.3d 622.

R.C. 57I5.19((!) requires a complainant to provide all existing evidence to

the BOR or risk being precluded from introducing it ort appeal to this board, and

specifically states as follows:

"A complainant shall provide to the board of revision all
information ol- evidence within the complainant's knowledge
or possession that affects the real property that is the subjeet of
thecomplaint. A cornplainant who fails to provide such

This appeal is a refiling of BTA No. 2001-R-1066, which was dismissed for lack ofjurisdiction under Clevelarad
Elee. Ilhom. Co. e Lake Cty. Bd. of Revision, 96 Ohio St.3d 165, 2002-Ohio-4033. The parties were given ttie
opportunity to object to the board's use of the prior record established in 13t'A NO. 2001-R-1066 in an order issned

Marelr 21, 2003. To date, neither party has Cited an objection. Additiottalfy, the parties originally waived hearing
in this matter.
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information or evidenee is preotuded fiam introducing it on
appeat lo the board of tax appeals or the court of common
pleas, except that the board of tax appeals or cotu-t may admit
and consider the evidence if the complainant shows good
cause for thc coznplainant`s iailttre to provide the information
or evidence to the board ofrevision."

In Cohrntbzt.tBd of Isdn. c. 1%ranklrn Cly. Bci ofRev(sion (1996), 76) Ohio

St_3d 13, Ibe Suprerne Court of Ohio slated:

`^A11.cr the BTA hearing, Nestle submitted a copy of a

resohition arrd quitclaim deod by the Franklin Countv

Commissioncrs. Because lhese documents were not part of the

original rccord from the ROR and were subniitted after the

131 A hcaruig. they mttsl be disrcgarded by the BTA."

See, also, A&.I Foocl ;Ifar( bnc v. Zaino (Aug. 17, 2001, BIA No. 1999-S-1608,

unrcportad; 4RV A)strtcd L.ivirzv,, Inc. i Harnilton Cty. Bd. of Revisron (Juh' 30, 1999),

BTA No. 1998-N-165, unreported; i'<eslerville Ctty Schools Bd. of Edra. >>. Frinxkiin Cry.

13d. ofRevision (Feb. 237 1996), BTA No.1995-T-278, unreported.

In the present mattcr, ttre record rellecf.s t1ial. Trans Nealthcare cGd not call

Mr. Barnhill as a witrress before the BOR, althouglr the eircurnstances surroundingthe sale

of this property were addresseci by the BOR at its hearing. Furllier, the record shows that

Mr. Barnhill's stalenenfs were provided to this board in affidavit form after the record

was c.losed.

After reviewing 14ie e.ntire record and llze applicable case law, this board

conctudes that the testirnony of Mr. Barnhill should have been presented to the BOR.

Further, comisel has not established good cause as to why this affidavit should be

4 /' s ^



considered by the board. In addition, generally aflidavits are not considered reliable,

coutpctent, and probative. evidence upon which this board can base its decision, as there is

un oppa^tunity for cross-examination of fhc affiant by opposing counsel or inquiry by the

board. Se® Rd. o{li^dn o/ffillinrd l,ity Sc'hool Di.^t v. Frcntkfrn C'.ry, ]3d ofRevismi (Nov.

25, 1992). BTA No. 1190-U-789.. unreportcd.

Accordintrv, the ali-tdavit o]' 1v-1r. 13artiliill will not be c.onsidered bv the

hoard, and the 13OE's ntotion to strike the affidavit is sustained pursuant to R.C.

571 ') 19((;) and (-'ASd 94, supra. Sce, also. Cotpline v. Hrnnilton t ty BcC of Revision

(Ma) 17, 2002). I3"lA No 2001 AL122. unreporled, appeale-d to I.he Suprc:me Coto-t oi

Ohio and remanded for impleincrttation of settlcuicnt, 97 Ohio St.3d 1212, 2002-Oltio-

5805; Iid. of 1sdn. Upyar Ar'linatort City School TJist. v. Frurzk-lin ('ty. Rd. of Revision

(Occ.12, 2001), E3TA No. 2000-A-1802, ui repoited; C'dralado v Crrvczyuga ( g-. Pd of

Revf.sion (Jtttte 15, 2001), 13'T'A No. 1999-S-1905, ttnrcported; and F&R (,td. Yartner.ship

v. Hairtilton Cry. RcC nfLZevisiort (Jan. 12, 1996), BTA No. 1994-K-1389, unreported.

Second, counsel 1or the BOE requests that this board strike the conveyance

fee statetnent also attac.hed to `1'rans Hca(thcare's brief. The boarci notes that copies of

public records and reports may be allowed as excepl.ions to the hearsay rule trnder Bvid.R.

803(8). "I'o he properly authenticated, however, Evid.R. 1005 requires these documents bc+

certified.

The copy of the conveyance fee statement attached to Trans Healthcare's

brief is not c.ertified, and it was submitted after the partic.s waived hearing and thc reeord

5
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was closed in this roatter. Therefore, th<: board finds that the 130i3's motion to strike the

conveyanee fee statement is well taken. Colunahus Iid of h'dn. and A & J I''ood Nlaf-t Lnc•.,

supra.

[l. TrIIs N1E[2rTS

In an appeal [iont a board of revision vahration, this board rnust dc.termine

the truc valuc of the sublject propertv R.C.'571 7.03. Speciticalh. R C. ^717.07 reads:

1. ^„ ,

"In c.ase of an appeal froni a clccision of a county board of

revision, the boaid of tax appe.als shall determine ttie taxable

value of thc property whose valuation or assessment by the

countv board of revision is complained of

(Lniphasis added.)

While the action of a counr}board ot icvisioa rs eivcn a presuniption that it

was talcert iii good faith and reflects sound judguic.nt, the dMsion of a c.ounty board of

revision regat-ding the value of propert_y is uot to he accorded a presutnption of

con-ectnese. ShrinrjieCd Local BcT ofEdn, v. Surunit Cay. Bd cf Revlsion (1994), 68 Olvo

St.3d 493. The Board of '1'ax Appeals tnust make an independent de novo determination

as to a property's true value predicated upon (he preponderance of the evidence. Coventr^)

Towers, Tnc_ v. S`nrongsville (1985), 18 Obio St.3d 120, 122.

A party appealing a decision of a cowtty board of revision has the hurden of

coming forward svith evidence in support of the value that it has asserted. Cleveland Bd.

ofTdn. v. Cuyahoga Cty. Bd of Revision (1994), 68 Ohio St.3d 335; Crow P. Cuyahoga

Cty Bd. of Revision (1990), 50 Ohio St.3d 55; Mentor Exempted Village Bd. of Edn. v.
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1,ake Cty. Bd ofRevision (1988), 37 Ohio St.3d 318. It is not enouUl to simply colne

forward with sotne evidence of valuc_ I'hc burden of persuasion rests wnth thc appellant to

convince t.his board that it is cntitled to the value that it seeks. C'iricinna(i Bd, of £dn. v.

Ifanzilton Cty. Bd. o1'Kcvision (_1997), 78 Ohio St.3d 325.

Once c.ompeteut and probatis e a\ ideice of true value has been prescnted bv

the appellant, the other part}' to the appnal has a corresponding burden of providing

evidence t(i rcbut the ^ippellant's evidence. SprarAo%reld Local Bd. otEdr¢. and R9entor

Lzr napied Village Bd. o/ h;cln., supra. Accordingh', this board must examine the available

record and then determine value based upon the e6dence bclore. it. Coventry 7o^ivrs, Inc.,

supra, and C'lark v. C,'lander (1949)_ 151 Ohio St. 229. In so doing, we detcrrninc the

weight and credihility to be accorded the evidence presented Cardinal 1-ed S. & 1:. A.rs•n.

v. Cuyaho,qa Cty. Bd crfRevi_rion (1975), 44 Ohio St.2d U.

l.n the present appeal, Trans flealthc.arc r'elies upon a sale as support for its

conteiition of the subject property's value. This transaction encompassed tlie sale of 14

properties at various locations in Ohio. The sale occurred on Time 5, 2000, five months

after the tax lien clate. 'Che sale price was approximately $36,000,000.

It is long establisihed that the "best evidence of `true val.ue in money' of real

property is an actual, recent sale of the property in an arm's-length transaction. " C'onalco

v. Bd. of Revision (1977), 50 Ohio St.2d 129, at the syllabus; State e.x rel Par-k Investment

Co. v. W. ofTaxAppeals (1964), I75 Ohio St. 4 10. Further, R.C. 5713.03 provides.



"In determining the true valuc of anv tract, lot or parccl of real
estate i.mder this section, if such tract, lot or parcel has been
the subje.ct oi'an arm-s length sale between a vvilling seller and
a rvilling buver within a reasonable length of lime, either
bcfore or after the tax tien date, the auditor shall consider the
sales price of such tract, lot or parcel to be the true valuc for
tazation purposcs.

TIws_ where there is an actual sal.e of real propcrty, \vhich is holli ic,.ent and arm"s-length,

the countv auditor. as well as this board. Jnust consider such a salc as evidenee of the

property s true ^'alue C onalc•o and Pork Irxi es[menL supra.

\Vhile the sale may he tlie "bcst evidence" of %aluc, it is not the onlv

evidence. Comsequeutl% , the Suprene Court of Oliio has held that theie etists a rebuttable

presumption that a ri;cent, <um`, l^a^gth salc is reflective of true valuc. Ratner v. Starlc

Cty. Bd qj Re tision (1996), 23 Ohio S(.3d 59, 61. Where tlic• inlei-c.nc.e is raised thal the,

sale 1>rice. cloes not reflect true value, we must at least review and consider other probative

evidenec of the subject property's true valia.e_ Rucins•ki v. (:uyahoga Cty. 13d. oJ Revi.sion

(Mar. 5, 1999), B'lA No. 1998-S-155, unreported, 4.

Since we have excluded the affidavit of Mr. Barnhill and the conveyance fee

statement li-om considcration, 'hrans IHealthcare has presented nothuig to this board to

establish that the sales price was an accurate indicator of the true value of the subjec:t

property. Mr. Mellinger, the otily witness Trans Healthcare presented at the board of

revision, testitied that hc was not involved in the sale, that lie did not know if the subject

property had been listed on the open rnarket, and that no appraisal was done with regard to

the sale, so there was no appraisal to support the alioeation. Further. Trans IIeaithe.are

8
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waived hcaring before tli is board, u`rhere it could have presented evidcnce in support of t(ie

sale and the value it claims.

ThereLore, 'frans Healthcare failed in its burden ol c.onunl* fonvard with

evideuce in support of the value that it h is asserted Clc^veland I3d. oj l-dn. ('ror+^. Aeruor

h`xe>nlned Vrllage Hd oJ L'dn._ and (.'incinnali L'cl ofBdn., supra. T1te BOR declined to

ase ihe allocated salc pticc as mdcncc of taluc for taY licn date .(anuarv 1, 000, and wc

ntusi agrec.

I?.ven if the board considered Mr. Bartililll's affidavit and the conve\ance fee

statemenY, Trans Ilealthcare wotild still liail in its burden. Althoue.h the .fune 2000 sale is

recent compared to the tax lien date and apparcutly arrn's-Iength,. (he board iinds that the

allocated sale price does not repr'escnt the true vahte oF the subject propcrt}. The sale

ineludcd 14 propcrtic.s, several of which received no allocated va(uc because thev

consisted of vacant land which had no use to Trans Healthcat-e withoul bui(clings. hr

addition, the purcliase contract indicates that. some of the properties Nvere (eased, but it

does not identitY which ones. There was rio attempt to address how the sale price ^vas

allocated based upon thc truc or fair market value of the differing propertie.s, whether by

agreement of the parties or by KA1PG appraisal. Although the contract delineates value

among land, buildings, certificates of need, and equipment, there is no detail provided, and

therefore the board is unable to evaluate whether, the allocated values reflect the

differences in location, land size, building size, construction quality, age of improvements,

9 4



special financing, atid amenities for 1he oarious properties. Sce 1'he Appra,isal of Real

Estate (12"' Ed.2001) 441-448.

Trans Ilealthc,are would liave the board relv on its holding in Willoici^hby-

Ecrstlake Bd, qfEdn v. Lake Cty. 13c1. of Revisiorr ('ypr. 20, 2001), BI'A Nos_ 1998-R-509

aud 519. uureported. In 83 illoughby-Lastlake, the property owner purchased nine

propertics ofvau-ious sizes, ages, and conditions. In the purchase agreement. eac.h property

was allocated a price. This hoard found that the purchase price was the best evidence of

value and thal the contract re(lected Lhe lair nzarkel value for the real cstale.

Although a bullc sale is not necessarih^ an unretiable indication of vatue, it

may inchGde 1acCors thaUindicale that the sale price does not icIlect true va(ue. Pingm, v

FrMIklan C'ty. Bd. ofKevision (1999)_ 87 Ohio St.3d 62. Sonie of these facCOrs include

Icase an'angenients, the pm-chase oC ongoulg businesses and personal pi-opei-ty, as well as

the real es'taLe, and properties sited in various locatiois, where there is no underlying

analysis. P gue; L'Isag-Baile,y, Inc_ v. Lake Cty_ Bd. of Revision (1996), 74 Ohio St.3d

647; Alf(9A-I7. Cc» p. v. Franklin C'ty. 73d. of Revision (July 2t1, 2001), fiTA No. 1998-E-

1445, unreported.

The board finds ttiat there are enough factors present in the instant matter to

cast doubt as to whether tttc allocated sale price is a valid indicator of the subject

property's true value.
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It. "I'I-IL CONCC,USION

Based upon the foregoing, the board Iinds that Trans Ilealthcarc has failed to

establish that ihe bult: sales pricc i s indicative of the true value for the subject property as

of the tax (ien date. ThercJbrc, Ihe Board of Tar Appcals ftnds the true and taxable vahtas

of the subject propert} to he as fol(oWs as of January 1, 2000:

"I'RUti: VAI UL C:UABl,l{ VALliF.

Iand $ 646.400 $ 236.240
Buildine $3,044.000 ^t,065.400
't'crtal $3,690400 $1,291,640

Accordingk, the ('msha<^a C'ounry Auditor is herebv ordercd to list and

assess the sitbjecl propnt\in conforniit\° mth ihis board's dcxision und order rtnd to carrv

forward the determitied values in accordrntce wilh lm.

ouose lleIdawbta

17 4 (/,/



C'o1i1'ote,\1t ExcHnur^l: Bt!u-ntNCS 1V & V, LlMrren P,alzrN;^ s}lrn, A'Pr: [..an^r, r_

FRi^NI•:Llld COIiNtY BOAI2ll OP RLVISION GiAL.. APPLt.t.l?FS-

[Cite as C'orporate Lschartgc Glclgc LG' cY. V LP. v. h7-ankl[n Cty. 13d_ ojRcvision

(1998), 82 Ohio St.3d 297.]

T rxation - Rea1 propc-t7y r Wuation of qf/ice buildings on tiro tzrrnrldjacena

p n c el.s rahei -Pu cha.st 1 r ice ivas not alloccrted at dtm. "/.sale -- Board o>

T tr ,(hpecrl.^ ut t- app )rc ooanr 1 ,e^+isiun s valuatt,m nj ca:h turrcel,

i*hE'n.

(No. 97-990 Submitted Januai7' 27, 1998 - Decided Publp i, 1998.)

APPeAt-flom the Board of Tax Appeals, No. 95-A-46'l.

Un F'ebruan 25, 1994, Corporate Lxchsutge Buildings IV & v, Limifed

Yertnership ("I'artneiship'), app:;ItanL trh,d a real estate valuation crnnplain( for

iaz ycar 1993 witli the Franlau) (_-ouuh- h3oarrl of Revision ("BOR") for parcel

number 21162i located in C.olurnbus. Ohio. The ^-ahiation of parcet nuntber

21 t627 is the sublect of this opinion. At the same time Partnership also fileci a

separate rcal cstatu valualion comptaint Cor parcel number 183730. While the two

pare-els are in close proximity to each other, they arc not adjacent and are taxed

separalely. In its complaint fa' parcel ntmiber- 211627, Pai'tnership requested that

the true value of ttte property be reduced from the auditor's valuation cif

$11,100,000 to $8,2447 700. For parcel nwnber 183730, Partnership requested that

the trne value of the property be reduced flom the auditor's vahte of $7,930,000 to

$672551300. Partnership's claim for a reduction in true value was based on its

recent purchase of ttle two parcels. fn both cases the I3oardof Education of the

Westcrvitle City Schools ftled a countercomplaint seeking an increase in value.

"I'itle to both parcels was conveyed to Partnerslup in a sirugle dee.d dated

November 4, 1993. ' t'he conveyanc.e fee statentent reported that the consideratiott
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for the tt^rr parcels was $14,500.000. A Cour-story of6ce buildnn, kuown as

Corporate [3xchxngc [3ui[dirtg V` is located on parcel nutnber 21 1627, consislin(1 of

5.103 ,,cres- Corporate Exchange Building V, containing 130,008 net rentable

squaie leet, vms constructed in 1989. A threo-storv ofliee buildinf known as

Coiporate Exchange Building IV is located on parce[ uumhcr 183730, cortcisting,

ot 7.01k, ,,^,cs- Crnporate Fxchange Building [V, containing 90.891 nei rentabfe

;quare feet, xsas con.structed in 195' fyo prot ision was iuede in the purchasc

conrract or elscx4l,crc to allocale the purchase pri'e behaeen the hao parc<Is

Rhc P30R affinucd thc auditor'. tissessment in both cases. Scpa,aie appea[s

for the two parcuIs were tiled wilh the Board of "llr Appeals ("IifA"). By

agreemeut of tl,c pvdies, thc cvidcn,,c and testimony presented to thc 1N1Yt for

parel nuniber 21162i" wa^ stipulated as the testiniony and evidence Inr parcet

number 183730.

At thc. R IA, Partnci,hip presented two witnesses Partneuhtp's fir:st

witne.ss, Michael Balakrishnan, is a Partnership limited partner and a vice-

president of Partnership's genera[ parl.ner, iosc:ph Skilken Con,pam,,.

Balakri.vhnan described lhe negotiations that culminated in Pattnership`s purchase

of the two parcels. Partnership's second witness, Stephen lt. Fa[or, is a[ocal

broker, and testified about his involvement in llie sale of the properties or, behaif

of the sellers. Neither witness testified about the allocation of the purchase price

between tl,e two parcels.

APter reviewing the evidence, the BTA found that Partnership "did not

present sufficicnt compcl.cnt and probative evidenee to tttis Board to rncet lheir

burden of proof of establisl-ing a value other than that found by the county board

of revision." This conclusion was based on the BTA's finding that "no appraisal

evidence or testimony was offered to support appellant's valuation."
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Partnership filed sepaiatc appeals with this cour( for eaclt parcel. (`;ce case

No. 97-997 for parcel numhcr 183730.)

This cause is now betore this court upoii arn appeal as ol right.

IJ'ayne f. Peikovic, forappellant_

Rcmrld J U Ftiaii, Pranklin Countc f'rosec:utinl, Attorne%, and A! mhztv fL

C'nufn, Assistant ProsecutinL Attotiie^, tor appell e; 1-ranF:lin Gount<- 13oard ol

Revision and Flan(clin County Auciitor

T>aJurd. Rich (c A Hieh ;cnd Krsru7 C^assel( loz, tor

appellec Hoard of Education oC the '^estenille Citv Schoole.

Per Criarx. 1'artnership contenda th,tl tlie B1A errcd in not alloeolinE the

purchase pt icc he.tween the hro parcefs. 1A e rlisa2roe-

1he amotint that the Partne.ship paid ior the two parccts contaiuhty;

Corporate Exchange Buildings IV and V is noi in disput:. In addition, the B1'A

determined that thc sale to Partnerslup was au arm's kn5th sale; presumablv then,

thc sale price reflects irue value. Walters v Knox Cnv. Itd ot Revision (1989), 47

Ohio St.3d 23, 24, -)46 N.R.2d 932. 934. However, the arrn's-length sale price tvas

paid for two separate properties.

The> two parcels are not identical. White tlte amounl of land contained in

each parcel is about the same, the buildings located on the parcels are dilferent in

size and age. Partnersltip set forth an allocation of the purchase price in the

comp(aints it filed with the BOR. However, as the appellant beforc the BTA,

Partnership necded to show that its allocation of the purchase price between Ihe

two parcels represented the true value of each parcel. See Cincinnati Sc•hool Dist.



l3<t_ o)Ldn. v_ Ilanmlron ('tp. I3d o%Pcvi.siort ( 1997), 78 Ohio St3d 325, 077

N.F,2d 1197.

I'arlnetship's two mtnesses, however, testiCied only ahont t(teir involvement

with thc ucPotialions that culminated in rbe purchase of the twn parcels. tn

addition. the voluntinous amount of documents picsctlled by Partnership related

onh^ to the negotiations, pwchase, and transfer of the two parcels.

Alier hearing lhis testimonv and revicwinyt these documents, the B"CA

colrectls refused to accept the allocation of the purchase price made by

l'artuership. Hhe BTA concluded 111,11 it could 6nd no basis to "justtly reliaricc

upon appellant's sugeested valuaiion a(Iocation."

Partneship argue.s that tlic BTA had lestimon}^ beforc it to allocate thc

pucha;e price based on rentahlc syuaic I'eet Pattnership quotrs from the T3TA's

decision. Thnl quote, howeter, \ras takcn fi-om Ihe briefPartne.rship fi[ed with the

BTA. Partnership citcs no source in the record for tlie sifernent.

Moreo^er, the only reference in the BTA record as lo hosv the allocation

cotild be made is contained in lhe opening slatement of counset for Partnership.

Ile stated that the pnn;hase price was alloc.atcd hase,d on sqtiare footage and that

he "believe[d] there will b ,.cI i my that this is also a reasonable way in this type

of propetty to apportion." Hasvever, stateme.nts of' counscl are not evidence. In

6'tate v. (ireen (1998), 81 Oiiio St3d 100, 104, 689 N.B.2d 556, 559, we stated

that a"statement of facts by a prosecutor does not constitute eddence." '1'his

premise is adopted in Vl Wigniore, Eviclence (Chadbourn Rev.1976) 349, Section

1806, wherein it is stated that in an argutnent to the jury by cottusel, any

representation of fact "must be based sotety upon those rnatters of fact of which

evidence has already been introduced or of which no evidence need ever bc

introduced because ofthe notoriety as judicially noticed facts."

4



Partnership lurther contends that Ynzrrigstonm Shee! & Z'uhe C:o. v.

4luhoxnr; C'r7Bu r,/ Pcevistori (I981), 66 Ohio 1.2d 398, 20 0.113d 349, 422

N-Is?d 846. requires the l3"I'A to allocate the purchase pricc- In Youngslo>7^n, the

F3TA adopted a lotal v<duatian for a steet pmduction coH1plex siluated on

approximatelt Cour hundred sixteen acres containing sonie tsoo hundred major

strucb.tic;. The piopehconsi.sted of fctn-recn individual paicels loc.ated in three

taxim, distric.ts. A4^c required the BLA, on re.mand, to brcak down it5 i;gragate

t°aluation into indi%idual pair.el valuas hctore celifving its decision ar-id order to

the count\auditot - "Ihe. f-o•mgstorn iccord, howcvcr, coniained opinious and

documentadon liom multiplC lppraisas iruin cach side, on which the BTA could

base nu allocation of cotal %aluc. Zhus, in 7owi,tslon-rt, llte BhA had be.fore it

evideucCuf Nalue I:hich ir could usc to xllocatc thc Iotal true value_

In C n otirt Imvers, hr.:'- v. Sh'oxgsvi!(e (1985), 18 Ohnr Sl3d 120, 18 OBR

151, 480 NJr;23 41Z, we acknosided7ed the authoritv of the 13TA lo cu.rcise

indopendcnt jadgment in dclermining the truc value of property. IIov,ever, such

independent judgmenl must be bascd upon the ovidencc presented to it. We have

consistcnlly required thai the 13'1'h's decisions be supported by .sufficient

probative evidence. FfatrthoM RTellody, Inc. v. Lindley (1981), 65 Ohio St2d 47,

1 9 O.O_3d 234. 4 17 N-F,.2d 1257. Here, tlte BTA received no evidenee on which

it independently c.outd alloeate the purchase price.

Partnership also cites Zazvlursk}, v. Licktg Cty- Bd of Revision (1991), 61

Ohio St.3d 604, 575 N.E.2d 842, as a case where this court ordered the BTA. to

apply a sale price as true value- In Zazavorsky, the taxpayer was required to

purchase a parcel of real property containing a warehouse hc did not want in order

to acquire a sublease on a build'nig he did want. IIe paid $100,000 for both the



building and tlte sublease. The ontv question betmc the CiCA "as the value of the

purchased warehouse-

lhe BGA afftrnred the board of revisiorrs valuation of $IB4_500 tor thc

purchased warehouse, stating that the sale occurred "under peculiar

circurnstances- \V" rcecr.se.d and ordercd the R"fA tn enter a valuation nt

$100,000, holding that no evidence supported the BT.A's decision.

Zu:-iiulskq difiers Gotu ihis c,ase c)ulv onc Irre,;c of real propeits tivas at

keua in ZLrovkl md we clid not need to allacate a purohase price behwroi t vo

pieces of real propert,i'- [ndeed, Zazworskv himself maintained that the ti-uc valne

of the purchased warehoc se was 5100,OOQ.

Since Paitnership has failed tn produce sufficient compcicnt and probative

evidence to meet its burden of proof and has not piesented e\-idence to ,upport an

inde.pendent valuation by the B 1A,the B CA tnay appro%re the board ofte.i,ion's

^ahralion Sinzmon.s' n. Cuyano;(<t (a_ RcL oJRevision (1998) , 81 Ohio 8t3d =17,

19 689 N.Li:?d 22. 2d.

Por all the tbregoing reasons, the decision of the BTA is reasonablc and

awful artd it is affmned.

Decision a(firneed.

MOYI;R, C.J., DOUGLAS, RRSMCK, 171- S\4;1?PNEY atld COOK,.iL, Concur.

PFEIPER and I.UNpBERQSTRA'fTON, J.i., dissetlt.

I,UtNnItERG STioTTOn, J., dissenting. Because I do not understand hmv the

BTA can ittsist on ta,eing these two properties at a combined value of $19,030,000,

while agreeing that 4re true vatue is $14,500,000, I musC strongly dissent frotn the

majorlty's affirrnaoce ol' the BTA's decision. I would find tbe decision to be

arbitrary, unreasonable, and patently unfair_



A long line of cases in Ohio has held that a recent sale of property that is an

arm's-length tran.saction is ttie besl evidence of the "true vahie" of thc, property.

Cincinnati Cchool pis! L3d <rJ F,dn_ v_ Hcmiflton Cty. Bd_ o/ havis'ion (1997), 78

Ohio St.3d 125_ 327, 677 N.G.2d 1I97, 1199; Concrlco v. A9aaroe t`h, &L of

Lleviston ( 1977), 50 Ohio St 2d 129. 1 0.0.3d 309, 363 N.E.2d 7-'' SYote ec r el.

Tur-k lmes'trnen! Cb v Bd of'las Appeuls ( 1964), 175 Ohio St. 410, 25 0.O.2d

432, 195 N.F.?d 908. Here, the IitA concluded that the sale of Corporate

Itxchanve C;uildint, iV and V was an arms-letttinh uansaclion_ The sole reason

for the 13TA's rejruion ofihe valuation ofCorpoiate Gxchanq^c Ruildings 1V and

V Liinited Partuciship ("Yarfnersltip") was the claimed toilurc oElhe I'anttietship to

present an sppraeud i.hat allocated the purchase price beRVecn Lhe two buildines.

Ho;veter, thc CiTVs position is ncit supported by the lav,^. To rrramt Paitneiship's

requ°st tor reduction in the tax valuatiou olthe Uvo buildings, the BTA nee.ded

onh, to confront the issue of allocatiny the single salc price, presunied to bc the

truc vahie, betwe.en the two huildings. In fact_ the I3T.A had a dzrry to allocate tbc

sales price once ttie truc• value was eslablished so as to reach a fair and consistent

tax assessinent.

In Conalco, this court held, at the syllabus:

°1. The be;st evidence of the `true value in moncy' of real property is an

actual, recent sale of the property in an arm's-Iength transaction. (State, ex rel.

Parklnvesmaent Ca, v. (3d. ofTar Appeals, 175 Oltio S(. 410 [25 0.0.2d 432, 195

N.L.2d 908], approved and followed.)

"2. In vatuing t-eai property sold within three days of the tax lien date in an

arnt's-length transaction, the best evidence of `true value itt money' is tlie proper

allocation of the lump-sum purchase price and not an apprai.ral ignoring the

contemporaneot.rs sale" (Eniphasis added.)
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"hhc appellee.s totally misinterpret Co«nlco. In Cortalco, thc allucation issuc

was uot bet^aeeu iuo picces of propertm, bu[ rather brtwecn real estate and other

asset> suc-h a., atccounis recykabte, related to the satne property. In that case, a

sale of thw propeitv occurrecl tuo days after the tax valuation conducted bv the

appraiser fot the counr,= auditor "Clie 1:3 1 .-1 igno ed the sale and re(ied only ou he

appiaiticrs vafue. No appraiser testitied Inr tlte t+xpayer Conalco on allocation of

Ihe pmchase price. Rather, ('unalca relied oi accuuntinK prunciples 16r allocation.

hl rejeeting tlic 131 A s position. tfie cowt 10a00d:

'"[hc bo.vrd Shoulii have deterniincd. iuidci Ihe specHic facts of this case,

whciltcr 1Coaatco's) allocation resultcd in a dtstorted valuation of the rcal

p-operty.

1 *.Apparentl2, Ihe board adopted thc lair inarlcet value appraisat made

by appellee [count? auditrn^, despite testimonv Y• appellee's appraiser ihat he

ignored the contemporaneous Sale of t[ie propertq,.

I Y T K

"The board`s decision in [he present c.ase_ acceptiug the appellee's appraisal,

despite an arm's-length sale within close proximity to thc tax liei date, and

rejecting APH 16, thereby avoiding a detciTninalion upon [Conalco's] allocation of

the purchase p-ice, is unreasonable and uulawfut." Id., 50 Ohio St.2d at 131-132,

4 0.0.3d at 310-311, 363 N.G.2d at 723-724.

In a subsequent case, also rnisiute preted by appellees, this court reaffirrned

the best evidence ruie of a recent sale:

"Wehotd that the best evidence of the `true value iti money' of tangiblo

personal property is the proper allocation of the pure-hase price of an actuat, recent

sat of the property in an arrrt'.s-length transaction.

„ * * *
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^* "' The board is required to arrive at its owii valuation in an appeal from

the valuation assesscrl by the l'ax Coirunissioner. C1ark i Glander (19^19), 1 s I

Ohio St. 229 P9 0.0. 50, 85 N.E. 291], paragraph one of the. .syllabus.` Tele-

tb£edia C'o v_ Lrndley (1982), 70 Ohici Sl.2d 284, 287-289, 24 0.0.3d 3(i7, 369

370. 136N.E.2d 1362, 136`).

In Telc-;L9nrlia. the t2vpayer ss^as seekine a vaJualion lmter than the actual

sale price - lhe court found that the buok value, proper!} u/located, is the best

e^idcnrc of tnic s,a luc-. Id at 286. 24 0.0.3d at 368-309. 136 NLE.2d at 1364-

Ihe court placed lhe burden of allocation on the- Bhrt when a true vahre was

knowa.

i do not Gnrl fZsag-I3r,rle7+, 7nc r Lake Cty fh ofRevi.rion (11996), 14- Ohio

St.3d 647. 66(1 G2d I 184, to he on point. b,'IsagIJailep dealt svith a

coroplicated transactiou with t«^o competing `<pprai.va[s that recomnieudetl

dilferent appraisal methods but involved un salc L?lsagI3aiLey merely states that

the RI.A could look at both ahpiaisals and rnake its oum detennination of the true

value.

In this case, the B7'A did not fulfill its chrtv of properly altocating the truc

value, tnstead, it arbitrarily clung to the appraised vahte and ignored Itie sale

price, contraiy to lhe iiiandate of Cona(co. Had the property sold for more than

ttie appraised value, the appellees certainly would have heern the ones appealing

.uid making the same arguincnts Pattnership now makes.

Iti fact, Partnership offered ttte B'I'A a reasonable, logical method of

allocating t6c purchase price between t[ c two buildings based upon the rentable

square footage of each building. Gaidence of the reutable space of eacit building

was before Ihe S'1'A in the nunierous exhibits offered by Partnetship related to the

sale of the properties. No appraisal was necessary to substantiate the value of each

9 4 .^^(5



boildinE or the tnethod of allocation in light of the recent sale. No expeit

testimony \s-as necessaty to explain or substantiate what amounted to n simple

ioathentatical ct+lculation. As iu Conalco, the BlA needed only 1a apply an

accoutiting princip[e. to determine thc allocation.

The B1'A made no determination that allocalion of value bew°een the

buildines %eas not posaible. Ptuther, BTA made no factual Ptndine that

Parinerships pnoposcci method of allocation ivas improper, unreasonable, or not

base.d upon verifiable inionuaI ion. Ixbne of Ille appeltecs presented anv evidenec

in rebuHal. No other method of allocation was evcai suggcslecf lnstead, the BTA

swmmuih, ielected Partnei:ship's proposed method of allocation of valne withoul

wny leg.d or factual basis. ciiing only Paruwrship's faihirc to hav< appraisal

e,xideuce or teslimonv.`

let the R7A concluded thal Partnership did not juslify its allocation

methorL and. therefole, lhe B1'A afflrnwd the auditor's vatuation of the piopcrties.

l'he audhtoi's :-ssessmeut of value for both parcels totatecJ `n19.03p,000. Thk'

auctitom assessed the va(ue of Building IV at $7,930,000, approximately fmtv-ttvo

percent ol' the comhined values, and assessed the value of Ruildinf^, V at

$1 1,100,000, approximately 6ftv-eight percent of the combined values.

Partnetship's allocated values closely mirrored ihose of tho auditor. The

true value, as evidenced by the rcct:nt sale, was $14,500,000 for both parcels.

Partnership requestcd that a value of $6,255,300 be placed on Building iV,

approximately forty-threc percent of the combined sale price. Partnership

requcsted that a value of $8,244.700 be placed on Building V, approximately ftfty-

seveu percent of the contbined sale price.

If the I3TA had reason not to adopt Lhe Partnership's proposed allocation,

the BTA had before it sufficient infot-mation about each building from which to

r(
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rlerive its own ailocatioi f the ,$14,500,000 sale price it alrc ccepterl as the

true value-. Exhibits revealed similarities about the buildinte;_ fhey are in dose

proximit}t,o each otlter within the sante ofllce park. 13otli are situated on tivc

acres oCtand. Thewere, built mthin l te'3- years of each other. Building IV has

thiac stories with 90,891 rentable syuvc teet, \mh three hundred fortv-one

parking spaces and a ninetysix percent occupancy'; Ruildinp V hds four stories

mYh 130,OU8 rentable squate feeL \^nth lour humhed tifty-two parking z,paccs and

oV r ninety-finre peicent occupancy, Building eonstruction «a5 ^irtualk identical.

Commercial tenants were ol ihe same quality 13oth %^-cre Class A structures witl

similar re.ntal ranges. Thc building had been o^\ned and managed by itte same

partnership. lhese are non f7uluatin>, descriptnc I:^Ltois upon Xchieh tlie BIA

could have conpared and contrastect lhe buo buildims in order lo reach its o%t^n

independent allocation of the $ I 4,500.000 value.

Thc KfA's finding that the purch.rsc ol Corporate >3 xcliutge Buildines I V

and V was an ann's-Icnpth hansaction reinforces the presumption that the sale-

price of $14,500,000 was the truc value for the hs+o properties_ The B1A's

decision Lo aflirm the auditor's separatc asscssments of value resalts in both

pnperties bciug valued, for tax ptuposes, at $4,S;U,000 more thaii they were

valued in an arrn's-tettgth transaction, I tail to sec how this can be fair or just.

Such a decision, without futther justification, is intreently arbitrary, capricious,

and uttreasonable. 'I'he BTA had a duty in light of the unrefinted and volutninous

evidence before it to fairly and justly allocate the true vatue behvicen Qre two

buildings. To arbitrarily ignoie the purchase price and blindly adhere to the

appraisal because the buildings are "independent" is grossly unfair and flies in the

face of Cortalco. If the STA did not accept the Partnership's allocation, it coutd

perfornt its own. Yet appellees ofler no alternative. It did not matter a great deal

11 ^• t^^
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if the allucation differed bv some percentahe, since the Partuership was the same

taxpayer But tvhat tlte 13TA could not do oas totally irnore the $14.500.000

value it aheady ret,or;nized, iefuse to allocate the price betwcen the two buildings.

and iinpose a value of S19,030,000, a$4,530,000 diffe.rence, because tho taxpayer

did uot separately appraise the two buildings. An appraisal is not ne-cessarv in light

of Ihe best evidencc bt'(bi-e it whiclt the law i-eqrsired tlie BTA to consider. I

cannot condone such a patcn(ly outrageous resulL

I believe that Panuership met its biircten b) establishing the arm's-le.ngth

nature of (he sale uansaction and by prot ooine a IogicaL reasonable, and vei ifiable

incthocl of allocating the sale price betv.ecn the hwo buildings for iax purposes

Tlte B1A atbitrarilv reiLsed to consider Partnership'S atlocation or any other

allocaUnn. Therckorq Iwotild ie\ crse thcdecision of the BTA and remand thia

matter tn the B"IA with inshuctions to deJermine a iin-rnuta to allocate the

$14,50(1.000 sale price bettiwecn the two buildings.

PnStn'.a,.f., conaurs in the fore>;=oing dissenting opinion.

FOOTNOTI!;:

1. Oceupancy of Building IV was repm-ted as serenty-six perecnt in a Marc.h

1993 financiat statement; however, sa(es information daied July 1993 reported

ocenpancy at ninety-six percent.
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