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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW NO. |

AN INDICTMENT THAT CHARGES A DEFENDANT WITH ENDANGERING

CHILDREN IN VIOLATION OF R.C. 2819.22(A) AS A FELONY OF THE

THIRD DEGREE 1S SUFFICIENT REGARDLESS OF WHETHER IT

INDICATES THAT THE VICTIM SUFFERED SERIQUS PHYSICAL HARM.

In outlining the litany of mistakes that he believes entitles him to a significantiy
lighter punishment for his crime, Pepka fails to note that the indictment in this case was
also signed by the foreperson of the grand jury. (T.d. 8). All applicable rules indicate that
this was a proper indictment by a grand jury. Pepka claims, and the Court of Appeals
concluded that there is no way to conclude by looking at the indictment if the grand jury
ever considered the question of serious physical harm to the victim in this case, but this
contention is only viable if the apparent intention of the grand jury is ignored. Section 10,
Article 1 of the Ohio Constitution provides that “no person shall be held to answer for a
capital, or otherwise infamous crime, unless on presentment or indictment of a grand jury.”
The indictment of the grand jury in this case indicates that Pepka was to answer for
endangering children as a felony of the third degree. Absent any indication otherwise, the
only valid presumption is that the grand jury heard evidence of serious physical harm,
thereby necessitating a charge of endangering children as a felony of the third degree.

Indeed, Crim.R. 6(E) allows a defendant to request the transcript of the grand jury
proceedings “upon a showing that grounds may existfora motion to dismiss the indictment
because of matters occurring before the grand jury.” If Pepka believed that the grand jury

charged him with endangering children as a felony of the third degree without considering

whether the victim suffered serious physical harm, Pepka should have sought the



transcripts of the proceedings in order to litigate this claim. As the matter stands, the only
indication of what the grand jury sought to charge is the actual indictment, which
specifically states Pepka faces charges of endangering children as a felony of the third
degree.

Pepka’s unfounded and irrelevant allegations of mistakes by the state aside, his
claims in response to arguments advanced in the state’s brief fail to account for several
important considerations. Pepka claims that, “[a]s written, the language relied upon by the
state is surplusage and could have been subject to a motion to strike under Criminal Rule
7. (Appellant’s Br. at 7). To the contrary, the indication that Pepka was facing a felony of
the third degree is required by that very rule: “The indictment shai‘l be signed in accordance
with Crim.R. 6(C) and (F) and contain a statement that the defendant has committed a
public offense specified in the indictment. ***. Each count of the indictment or information
shall state the numerical designation of the statute that the defendant is alleged to have
violated.” Crim.R. 7(B). it is only by disregarding this language that Pepka can claim that
there is no way to conclude if the grand jury considered the serious physical harm that the
victim in this case suffered. But this language is a necessary part of the indictment and
should be given meaning. In this case, the only meaning that can possibly be derived from
the indication that Pepka’s act “constitutes a Felony of the Third degree, contrary to and
in violation of the Ohio Revised Code, Title 20 §2919.22(A)" is that Pepka’s actions caused
serious physical harm to the victim. See R.C. 2928.22.

Pepka attempts to liken the language in question to the pro forma incantation
“untawfully” that may be included at the end of an indictment. This analogy is unavailing,
as the indication that Pepka faced a felony of the third degree is much more specific and
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purposeful than an indication that an act was unlawful. That is not to say Pepka's
indictment does not contain any pro forma incantations, namely the fact that Pepka's
actions were “against the peace and dignity of the State of Ohio.” (T.d. 8). But the
allegation that Pepka's actions were against the peace and dignity of the State of Ohio
forms no part of the state’s argument. |

Pepka argues that the indication that he faced a felony of the third degree is a mere
conclusion and should be given no regard. Whether the second paragraph of each charge
is labeled a conclusion, or summary, or determination is irrelevant. What is germane is that
it is indicative of what the grand jury sought to charge. Pepka argues that “Itlhe grand
jury’s action cannot be presumed. There could be a stack of $50,000 dollars [sic] on the
table before them, and the jurors could indict for stealing $1,000.” (Appeliant's Br. at 11).
Pepka is correct in this matter. But if the indictment were for theft as a felony of the third
degree, it would be illogical to assume that the grand jurors indicted the defendant for
stealing $1,000, just as if the indictment were for theft as a felony of the fifth degree, it
would be inappropriate to assume that the grand jurors indicted the defendant for stealing
$50,000. See R.C. 2913.02(B)(2). Thus, the indication of the degree of offense in the
indictment may, in certain cases such as the one at bar, be indicative of what the grand
jury sought to achieve.

Pepka seeks to have this Court ignore the second paragraph of his indictment
because such disregard for the language of the indictment allows him to claim that there
is no indication that the grand jury considered the serious physical harm suffered by the
victim. The fact remains though, that the indictment in this case, as endorsed by the grand
jury foreperson, clearly stated that Pepka faced three counts of endangering children as
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felonies of the third degree. The only way this language has any meaning is to conclude
that the grand jury considered the serious physical harm, as the only way that a violation
of R.C. 2929.22(A) can be a felony of the third degree is if the victim suffered serious
physical harm.

PROPOSITION OF LAW NO. |l

THE ELEMENTS OF ENDANGERING CHILDREN DO NOT INCLUDE
SERIOUS PHYSICAL HARM SUFFERED BY THE VICTIM. RATHER,
SERIOUS PHYSICAL HARM IS ASPECIAL FINDING TO DETERMINE THE
DEGREE OF THE OFFENSE, BUT IS NOT PART OF THE DEFINITION OF

THE CRIME.

Pepka initially notes that the state’s two propositions of law are “categorically
inconsistent.” (Appellant’s Br. at 14). It may be true that a ruling in favor of the state on
either assignment of error would render the other assignment moot-it does not follow that
the arguments are “categorically inconsistent.” Indeed both propositions of law could be
affirmed, if this Court so chose. Nonetheless, both propositions are soundly based on the
law as it now exists.

Pepka is correct in his assertion that Stafe v. Fairbanks, 117 Ohio St.3d 543,
2008-Ohio-1470, 885 N.E.2d 888, Stafe v. Smith, 117 Ohio St.3d 447, 2008-Ohio-1260,
884 N.E.2d 595 (“Smith "}, and State v. Smith, 121 Ohio 8t.3d 409, 2009-Ohio-787, 905
N.E.2d 151 (“Smith II"), are not directly on point to this case. Indeed, if these cases were

directly on point, there would be little reason for this Court to consider the present case.

Nonetheless, the analysis in these cases is illuminating to the situation at hand.



R.C.2929.22, atissue in this case and R.C. 2921.331, are atissue in Fairbanks are
statutes that are constructed in a very similar manner. Thus this Court's analysis relating
to the serious physical harm element in R.C. 2921.331 has application to this case:

in this case, R.C. 2921.331(C)(5)(a)(ii) is not an element that has a specified
culpable mental state. Instead, the penalty enhancement is contingent upon
a factual finding with respect to the result or consequence of the defendant's
willful conduct. Whether the result or consequence was intended by the
defendant is of no import. If the trier of fact finds beyond a reasonable doubt
that a substantial risk of serious physical harm to persons or property
actually resulted from the defendant's conduct, then the enhancement is
established. This is purely a question of fact concerning the consequences
flowing from the defendant's failure to comply. It involves no issue of intent
or culpability, and no inquiry into the defendant's state of mind with respect
to that element is contemplated or necessary. It is analogous to determining
whether the offense occurred in daylight or in darkness or whether the place
where it occurred was dusty or wet. It is simply a finding of the presence or
absence of a condition.

Fairbanks at §[11.

This analysis was adopted and extended in the Smijth cases where this Court found
that “the elements of theft do nof include value. Rather, value is a special finding to
determine the degree of the offense, but is not part of the definition of the crime.” Smith |
at 931 (emphasis sic). On reconsideration of this opinion, this Court further explained that,
while the value of the property stolen affected punishment, it did not constitute an element
of the actual offense:

R.C. 2913.02(A) defines theft without reference to value and sets forth all

that the state must prove to secure a conviction. Subsection (B)(2) of the

statute classifies theft as a misdemeanor of the first degree but also states,

“If the value of the property or services stolen is five hundred dollars or more

and is less than five thousand dollars or if the property stolen is any of the

property listed in section 2913.71 of the Revised Code, a violation of this
section is theft, a felony of the fifth degree.”



While the special findings identified in R.C. 2913.02(B)(2) affect the
punishment available upon conviction for the offense, they are not part of the
definition of the crime of theft set forth in R.C. 2913.02(A).

Smith Il at §6-7.

Fairbanks and the two Smith cases dealt with statutes that are structurally aligned
with the statute at issue in this case. Pepka notes that the procedural posture is different
in that case—all of the cases were indicted differently than the case at bar—but regardless,
the analysis applied in these cases remains applicable to the case here. Moreover, Smith
/i specifically addressed the manner in which this Court’s analysis may be applied to
indictments. The defendant in Smith If was convicted of fifth-degree felony theft. Smith If
at 1. The defendant had originally been indicted on the greater charge of robbery. Id. at
3. This Court concluded that “because theft is a lesser included offense of robbery, the
indictment for robbery necessarily included all of the elements of all lesser included
offenses, together with any of the spedial, statutory findings dictated by the evidence
produced in the case.” Id. at T14. But this Court noted that "had the grand jury returned an
indictment against Smith for theft, due process would require that the indictment contain
notice of the value of the property involved or the degree of the offense alleged.” Id. at {[13.

Pepka asks the question, “if there was a jury trial on any such indictment and at the
end of the state’s case the only evidence regarding the victim was that she spent all of her
days merrily playing in the meadows, can anyone doubt that the defendant would be
entitled to a directed verdict of acquittal on the felony charge for failure of proof on the
‘serious physical harm' element of the change?” (Appellant’s Br. at 20-21). Of this there

can be no doubt, just as if the jury heard extensive evidence that the child victim suffered



serious burns, serious brain injury, and nearly died of hypothermia as a result of a
defendant’s actions, there can be no doubt that third-degree felony endangering children
would be an appropriate conviction. The state does not contend, and has not argued, that
serious physical harm need be found by the petit jury in order for a conviction of
endangering children as a felony of the third degree. But the question of whether a victim
suffered serious physical harm as a result of a defendant's actions is a special finding by
the petit jury and not an element of the base crime endangering children,

As noted above, Section 10, Article 1. of the Ohio Constitution provides that “no
person shall be held to answer for a capital, or otherwise infamous, crime, unless on
presentment or indictment of a grand jury.” (Emphasis added). Pepka's argumentassumes
that endangering children as a misdemeanor of the first degree and endangering children
as a felony of the third degree are separate crimes requiring separate elements be
indicted. But as the statute is constructed, and as this Court's analysis in Fairbanks, Smith
J. and Smith If indicate, endangering children in violation of R.C. 2919.22(A) is but a single
crime. The level of the offense is determined not by a defendant's actions, but by the
results of a defendant's actions. Nonetheless, a grand jury need only indict a defendant for

the crime committed by his actions.



CONCLUSION

The indictment in this case properly charged three counts of endangering children
as felonies of the third-degree. The addition of language to each charge that indicated that
Pepka's actions “resulted in serious physical harm to the said female minor victim,” may
have clarified the indictment but, it did not change the degree of the offense originally
charged, nor did it change the penalty from what Pepka originally faced.

For these reasons, the state requests, and justice requires, that this Honorable
Court reverse the decision of the Eleventh District Court of Appeals.

Respectfully submitted,

Charles E. Coulson, Prosecuting Attorney
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Judgment; Reversed and remanded.
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Appellee).
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TIMOTHY P. CANNON, . | _

_ {'[[1} Appellant, AJosephl Pebka, appeals the.judg_ment‘entered by the Lai»';e
County Court of Common Pleas. The trial court séntenced: Pepka io an aggregate
prison term of four years for his convictions on threg c-ounts of endangering children.

%2} In March 2007, Pepka was living with his g}lrlf'riend,_ Kaysie Perry, and her
eight-month-old daughter, M.P.,} at his apartment inEastlaS;e,' Ohio, On the morning of

March 3, 2007, Perry was going-to do laundry at th-e-:home of Pepka's sister, Jennifer .

1. We will refer to the victim by her initials:



2

Fazekas, so Pepka of'feréd'to give M.P. a bath. With Perry still in the apartment, Pepka
ran some water iﬁ tﬁe bathtub and then pl.‘aced M.P.-. in it. The water was too hot, and
M.P. began crying. Pepka took her out and added some c,r:)id' waier, but Permy
intervened, determined the water was still too hot, and added more cold water to the
bathtub. |

43} After completing the bath, Pepka brought M.P. to the bedroom for Perry to
‘dress her. Both noticed that her fest were pink. M.F. was put in her playpen, and Perry
and Pepka evidently argued about his inabitiﬁy to propér!f care for MP Perry then went
"to Fazekas' hoﬁse, about 20 minutes away.. | ‘

{94} Upon arriving at Fazekas" home, Perry .fou'r':d Fazekas on the phone with
-Pépka. He said M.P. was having seizures and.asked if he should call 9-1-1. Fazekas
called Lake West Hospital, where the on-call nurse‘in.structed that M.P. needed {0 be
brought to the emergency room, Perry left for home; land Pepka céll'ed 9-1-1,

{95} According to Pepka, shortly' a‘f_ter Perrj; left for Fazekas' home, M.P.
stopped crying anci he thought she was having a éeizure. Failing to contact Perry, he
‘ cé!led Fézekas. Wheﬁ he hung l;lp, hé testified he removed MPs clothes and put hér
in_ an eigﬁth of an inch of cold water to revive her; she woke up and commenced crying.
He then claims to have wrapped her in two towels ané_i plaf:ed her on the living room
fioor while he called 9-1-1. | |

{56} Respending. paramedics described a- different scéne. They testified to
finding M.P. lying half-dressed in wet ciothes, on a wet blanket; in_the living room, her
enfire body wet. She was blue-grey and unresponsi\},é_. Since her body temperature

was s0 low, they ’irénspor{ed her almost immediately fo.Hill_crést-Hospital. While in the

A-5
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ambulance, the paramedics determined her body temperatufe waé only 85.7 degrees
Fahrenheit, They did manage to restore her to consciciausnessg

{47y M.P, was transferred from Hilicrest to Rainbow Bai;.ﬁes and Children's
Hospital. Dr. Lolita McDavid testified that M.P.'s body tempe‘rétpra had dropped
dangerous}yr low; that her left foot was burped from immersion in ‘something hot; and
that she suffered from a subdural hematoma and -re’dnal hemorrhages in each eye, She
testified these last injuries were consisteﬁt with shaking.

{48} A social worker from the hospital contacted’ Eastlake police. Lieutenant
Garbo and. Detective Bergant went to Pepka’s apartmént in the evening. Pepka was
asleep when they arrived, but he let them in. Eventuai'!y, he agreed to speak with them
at the station. Pepka signed a Miranda waiver at the station and agreéd to a recorded
ihterviéw. |

{9} There are discrepancies in Pepka's testimony about that interview,
compared to that of-tﬁ'e poii.ce.: Testifying at the suppression hearing for the state,
Lieutenant Garbo claimed fhat the atmosphere ';m'ras‘ generally cordial.  Detective
éergant conducted the p.rincipai part of the interview. .Lieﬁtenéﬁt.Garbo testified that at
no fime was Pepka threatened in any way and that no promises were made to him to
gain his cooperation. He testified that at one time Pei‘)ka requested an attorney, at
which point the interview' immediately ceased, and the tape reco'rd‘er.was turned off, Hé
further testiﬂéd that Pepké then spontaneous!yvadrﬁitted) that_he.had burnt M.P.’s fest
while bathing her and that Pepka insisted on coﬁtinging the ihteryiew. He recalled

Pepka reguesting a cigaretie break at one point and accompanying Pepka to the

AS



garage. He admitted that they talked abdut the case while Pepka smoked, and he.
warned Pepka that his account did not appear to exp]ai'n M.P.'s injuries,

{'{[10} Testifying on his own behalf at the suppreéssion hear‘iﬁg. Pepka agreed
that he accompaniéd the officers to the police station voluntarily. However, he testified
that when he reguested cbunsel and thevfape recorder was tufned‘off, Deteclive
. Bergant yelled at him and verbally abused him, calling him a liar, He further testified
that he did not request a cigaretie break, but thati,he 'smoked in the garage in the
' company. of Lieutenant Garbo when Detective Bergant insisted on a break to check with
his supervisor whether to arrést. Pepka -or send him home. Pepka further stated that
prior to having his cigarette, he was takén to a different room than the one in which the
interview took place and locked in it for five minutes. He testified that while smoking his
cigarette, Lieutenant Garbo urged him to admit to sh'aking M.P., because the .jﬁdgé
: fnight go easier on him. ‘He teétiﬁéd to requesting aﬁ' attorney not once, but three or
four fimes. | |

{911} On June 25, 2007,. an indictment in tﬁrée dqunts'Was filed against Pepka.
Each count read és follows: | |

412} “On or about the 3rd day of March, '2_007, m the City of Eastlake, Lake
County, State of Ohio, one JOSEPH PEPKA did reg:klessiy, ba’ihg the parent, guardian,
;:usiodian. person having custody or control, or person indoco parenﬁé of a minor victim,
a child under eighteen years of age or a mentally or lphysical]y h'aridicap{ped child under
twenty-one years of age, to-wit: eight months of age; create a éub_stantial risk o the

health or safety of the said female minor victim, by vibiétiz:ng a duty of care, protection, or

support.



{q13} “This act, to-wit: Endangering Children, constitutes a Felony of the Third
degree, contrary to and in violation of the Ohio Rcf:‘vi'sed:Code,-Title 20 §2918.22(A) and
- against the peace and dignity of the State of Ohio.” - ) | ,

(114} On July 13, 2007, Pepka filed a written wéiver of his right to appear at
arraignment and a written plea of “not guilty” to the charges-againsf him: The matter
was set for trial on December 17, 2007. Pepka moved to suppress the statements he
made fo Lieutenani' Garb'o‘and Detective Bergant. A %uppréssion he'aring was held on
Qctober 18, 2007’, and, on November 29, 2007, the motion was overruled.

| {18} On December 11, 2007, the state n__wo';redthe trial' court to amend the

indictment to add this additional language, following the first parag raph in each count.
“Which resulted in serious physical harm to the said female minor victim.” The state
requested this amendrﬁént due fo the provisions of R.C. 2919.22(E). Pursuant to R.C.
2919.22(E)}2)(a), endangering children pursuant o RC 2919.22(A), with which Pepka
was charged, is normally a first-degree 'misdemeanor.. The state had charged in the
indictment that he had- committed third-degree felonie;s. Violations of R.C. 2919.22(A)
rise to third-degree felonies if they involve “serious phyéicaE- harm to the child” pursuant
to R.C. 2618.22(E)2)(c). | |

{916} On December 12, 2007, the trial"courf filed its judg'man{ entry, granting the
motion fo amend. | |

{917} On December 17, 2007, trial commenced. . Prior to opening statements,
the trial court met with counsel on tﬁe_ record, in charﬁbers, Counsél for Pepka objected
" to the amendment or, aliernatively, requested- a mé—wéek continuance. Defense

counsel argued that he had not prepared the case with ‘a view to defending the issue of

A-8
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serious physical harm to M.P. as a principal matter, thougﬁ he admi’ded assuming the
state might argue the point. He argued that the afeendﬁent. However, would put the
issue of fhe seriousness of.the injuries sueta_ined squarely to the forefront of the jury’s
attention. On questioning by the trial court, he admitted knowing the r;harges brought
were for third-degree felonies, not misdemeanors, - Defense counsel stated that, in view
of the amendment, he wished to obtain expert medical testimony regarding the severity
of M.P.'s injuries. The trial court denied the objection to the amendment and denied the .
continuance request.

{418} The state presented several WEtnesses,:inc!ud.ihg Perry,-Dr. McDavid, Vand
Lieutenant Garbe. 'Foliowing the state’s case-in-chief, Pepka moved for acquittal on all
three counts pursua{';t to Crim. R. 28, The trial court denied this motion. Pepka
presented two wutneeses as well as testlfymg in his own defense After the defense
rested, Pepka renewed his Crim.R: 29 motion, The tnal court demed hIS renewed
motion. The jury returned verdicts of “guilty” on each ceunt.

{19} Prior to commencing the sehtencing heedng, the trial court placed the
fo Howmg staternent on the record:

- {920} “The Court will also note that | spoke exiensively with eounse[ in chambers
as 1o the issue of sentencing, and specifically as 0 the issue of the proper level, or
proper degree of the offense of endangering children. And unfortunately that
conversation wasn't on the recerd but 1 will summaride right now V\;hat we discussed.
The Defendant objects to this case being sentenced, the Defendant in this case being

sentenced in this case on three felony 3 counts rather than three misdemeanor 1

counts. The argument being that this Court should not 'have el]owed, and this Court
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should therefore reverse its decision allowing the State to amend the,indictﬁnent prior ic
trial. The Court allowed ;he state to amend the indic{m_ent: by making the allegation that
serious physical harm was a resulf of the endangerihg-qhiidren. Without that language,
the counts would be misdemeanar 1's. With that language the counts are felony 3'5.'
The reason why | allowed the amendment was that it was before trial. That the
Defendant was not prejudiced because the indictmé'ht‘states that he was being charged
with felcmies of the third degree rather than misdemeanors of the first degree. And that
the discovery provi&ed and the discussions between counsel at-all fimes leading up to
trial was that the child sustained serious physical harm -as a result of the endangering
children. Had | not permitted the amendmept, the State, because it was prior to trial
that they moved. this, that they moved for the amendment, jeopardy had not yet
attached. Thg State could have dismissed the chargés, and then immediately re-
indicted and re-filed with that. So | believed at the time that it was.h.ar.r.niess error,
because the Defendant was fully appraised that the S';ate was pprst;‘ing the additional
ﬂn.ding. Or if one wanis to call it an element, of'serious. physical harrﬁ\. | still feel that
~ way, despite the Defendait’s raising fhe issue again. M. Pattersﬁn did timely object fo
that amendment and argun;lent was taken at the ti'r.ne prior to frial. And those
" discussions are on the record. So at this time the Court afﬁirms what its decision was
when | allowed the amendment, and the Cour‘; does d{aréy the request to convert the
convictions from three felony 3's to three misdemeaﬁc}r 1 level genalﬁes. Have I"
adequately stated our conversation in chambers, Mr.‘Pu'rola?

213 “[Mr. Purolal: - Yes. A shortened version, bﬁt_ | think it covers all the

important points, yes.”
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{22} Thereafter, the tnal ;:ourt éenténced Eepka‘to sérve a fwo-year term of
imprisonment on the first count, three years on the sébnnd couvnt, and four years on the
third count. The trial court ordered the terms fo run 'c‘n'ncnrrent!y. :

{23} Pepka ralses three assignments of errcir: His first assignment of error is:

| {424} "The purported améndment of the indictment' by the trial court by adding a
matenal element that elevated the charge from a first degree misdemeanor to a third
degree felony is unauthonzed by law, and is a nullity.”

{425} Pepka contends the indictment against hlm was fatally flawed in charging
third-degree felony child endangering, since it did not prior to amendment aliege ihe
necessary element of his condnct_ causmg serious physical harm to M.P. R.C.
2918.22(E)2)(c). Consequently, he argues that he could only have been convicted of
~first-degree misdén*_ueanor gh‘ild engiangarihg. The state .réplies that each count of the
original indictment alleged Pepka's ' crimes cqns‘titu’ted-. thirdsdegree felony child
‘.end'énger'ing, which can anly oceur if serious physical harm results to the v.ic:tim, making
the amendment, in effect, surplusage. ‘

{926} “Section 10 of Article | of the Ohio Constitution provsdes that, ™™ no
person shall be held fo answer for a capitat, or otherwise infamous crime, unless on
presentment or indictment of a grand jury *** This provisicn guarantees the accused
that the essential facts constituting the offense for which hé is tried will bé found in‘the
indictment by the grand jury. Harris'v. State (1932), 125 Ohio St. 257, 264. Where one.
of the vital elements identifying the crime is omitted fro_rn the indictment, it is defective
and cannot be cured by the court as such a procedure wold 'n,ermit the court to convict

the accused on a charge different from that found by the grand jury. Id.; State v.
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Wozniak (1961), 172 Chio St. 517, 520 ***." State 'v.,-Head/ey (1983), 6 Ohio $t.3d 475,
478-479. (Paraliel citaﬁon omitted.) |
27 "An indictment is sufficient if it conté'ins the elements of the offense
charged ‘and fairly informs the defendant of the cha‘rge‘.againsf which he must defend,
and enables the defendant to plead an acquittal ar conviction in bar of future
‘prosecutions for the same offense. Hamling v. United Stafes (1974}, 418 U.S, 87, 117,
28} “Crim.R. 7(D) states: The court may at any time befo;e, during, or afier
trial amend the indictment, information, c'omﬁiaiﬁt, or bill of particulars, in respécf to any
défect, irﬁperfeétion, or omission in form' or substance, or of.lany variance with the
evidence, provided no change is made in the name .or identity of the crime charged. i
any amendment is .made o the substancé of the ind'tc’tmenf ¥ the defendant is entitled
to a discharge of the jury on the defendant s motioh, if a jury has been impaneled, and
to a reasonable contmuance unless tt appears cleariy from the whole proceedings that
the defendant has not been misled or prejudlced by the d‘efect or variance in respect to
which the amendment is madé, or that the defendant's rights ‘will bé fully protected by
proceedmg with the trial =
{1[29} “An amendment to the indiciment that changes the naine or identity of the
crime is unlawful whether or not the defendant was granted a continuance to prepare for '
trial: further, a defendant need not demonstrate that he suffered any prejudice as a
resu'!t of the forbidden amendment. Middletown v. B!eviﬁs (1987), 35 Ohio App.3d 85,
67, ™. A trial court cormnmits reversible 'error when- it pérrﬁits an amendment that

changes the name or identity of the crime charged.. [Stai‘e, V. _Kftﬂe, 4th Dist. No.
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04CA41, 2005-Ohio-3188, at §12; State v. Heao‘léy. B _Oh-ib' St. 3d %‘t 478-479.]" Stafe v.
Fairbanks, 172 Ohio App.3d 768, 2007-Ohio-4117, &t §45-17. (Pafall_el citations omitted
and emphasis added by Twelfth Appeliate District.) o |

@30} “Whether an amendment changes ?hé rsa,;'né or- identity of the crime
charged is a matter of law.' . Stafe v.-Cooper (June 25, 1998), Ross App. No.
97CA2326, 1998 Ohio App. LEXIS 2958, citing State v. Jackson (1992), 78 Ohio
App.3d 479, **. Hence, we review this question de novo." Stafe v. -Kitf.ie, 2005-Ohio-
3198, at 2. (Parallel citation omitted.) ' a

{931} Thus, amendments o an ;mdictment éhang%ng the name or identity of the

crime alleged are flatly forbidden, even wheﬁ a defendant is. not prejudiced thereby. In

“this case, the name of the crimes alleged was never.amended; ﬁ,epk_a was always

charged with “endangering children.” The guestion is'- whether the amendment adding

'tﬁe lahguége specifying_th'é alleged crimes ‘résuited in: serious physical ham fto the

victim — the necessary element for liting those crimes from first-degree misdemeanors

to third-degree felonies — changed the identity of the crimes. As the Supreme Court of

Ohio made clear in Headley, the identity of a c_:rime is changed w}%ére an amendment

" purports fo add an element that results in subjectihé the defendant to a more setious
;.)enalty. Stale v. 'Headfey, 6 Ohio St. 3d at 479,

{932} The state argues that the identity of the crime Waé never changed
because the original indictment specified, in the body of each count, that Pepka was
being charged with third-degree felony endangering chijdr_é‘n, a crime. which only 'e%ists
when serious physical harm is suffered by the victim, The problém with this argument is

there is no way 1o ’:el%_, from the face of the unamende& indiciment, whether the Lake



County Grand Jury considered this elément,‘ since thét-indi.c:tment failed to contain th.,e
janguage specifying that third-degree felony enda’nge-ni'ng cﬁildren 'r.nust be conduct
resulting iﬁ serious physical harm. In Stafe v. Colon, the Supreme Court of Ohlo
emphatically reiterated that a defendant's constitu’gipnél right fo have each and every
necessary element of a crime found by preseniment to the grand jury is not to be
infringed. See, e.g., State v. Colon, 118 Ohio St.3d 26} ZOOBTOhio-1624. In addition,
the Supreme Court .of Ohio has again noted, "Crin'w.R.'?(D) does not permit the
amendment of an indictment when the amendment changes the penalty or degree of
- the charged offense; amending the indictment to change the penalty or degree changes
the idehti‘cy of the offense.” Staté v, Davis; Slip Opinion No. 20b8~0hio-4537, syllabus.
{433} The case sub }udicé is- closely analogous to the Twelfth Distﬁct‘s decision
in State v. Fairbanks, supra. In Faifbanks, the appellant was c'harged'wtth two counts of
.in‘ctmidatioﬁ. State v. Fairbanks, 2007-Ohio-4117, at-§}5. The caption of the indictment
specified that the charges ‘were th'trd~degreé felonies brought pursuant to R.C.
2921.04(B), which prohibits attempting to intimidate a wit’nesé through “force cﬁ untawiul
threat of harm to any person or property.” Id. at {5, 7. Howevér, the body of the
indiciment simply referred to R.C. 2921.04. Id. at 6. Qn the day of trial, before
opeﬁing statements, the state moved to amend the indictm"e‘ni by édding the appropriate
“force or threat of harm” language; and, the trial couﬂ granted the motion on the basis
that the appellant knew, through discovery, that forée or threats were at issue. id. at'{9.
The appellant's objection was noted for the record; but not n*ltade part of it. id.
434} The appellant was convicted on each count of in{imidation. id. at §10. On

appeal, the appeliant assigned as error the trial court’é granting of the amendment to
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the indic{ment. The Twelfth District fouﬁd the iaslsignment weli-taken. |d. a’c- 1I23. E{
stated: |

{135} “We are aware that the caption or Headiﬁé -of the indictment listed the
felony subsection and indiﬁated that the —charge \_A_fés' a felony of the third degree.
However, the text ar body of the indictment did not list the level of the offense or the
specific statutory subse'ction, and most importantly, cdnf_ained no ‘force or unfawful
threat of harm’ element to constitute the fefony charge.” 1d. at 24. (Emphasis added.)

{936} In this case, each cot_jnt of the original indictment specified the charge wés
for third-degree felony child endangeting — but, the counts: laéked the “serious physical
harm” speciﬁcétion or element necessary to constifute the felony. Because _of that,
- there is no'way to know whether the grand junj found..probable cau‘sa. as fo this
necessary element of the crime. The indictment was fatélly defective. Stafte v. Headley,
& Ohio St, 3d at 479.

{37} Moreover, the Supreme Court of Ohio has recently held that “an
indictment that omits -an essential element is defective; [and] a court cannot a_liow an
amendment that would allow the court to convict the accused on a charge different from
that found by the grand jury.” State v. Davis, Slip Opinion ND. 2008-Ohio-4537, at f10.
- n th:s matter, there is nothing in the record to estabhsh the grand Jury made a finding
that there was probable cause the victim suffered serious physical harm. 'We disagree
with the trial court’s conclusion that Pepka was not prejudiced by the amendment to the
indictment. The addition of the serious physical harm element was the difference
between the offense being a first-degree misdemeanor or a third—degree felony. Thus,

the trial court permitted Pepka to be convicted of‘av charge that was “essentially
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different from that found Ey the grand jury.” Sfafe v. Davis, at §12, quoting State v.
Headley, 8 Ohio St.3d at 478-479. | |

{438} The trial court erred in amending the iﬁdictmént.

{439} Pepka argues that, in light of the defective amendment to the indictment,
he has actually only been convicted of three counts of first-degree misdemeanor
endangering children. Thus, he essentially proposes a remedy of amending'h_is
convictions from thi'rd-degree'felonies to first-degree misdemeanors. While the 'state_
contends the amendment of the indictment was proper, it does not specifically set forth
an alternative argument objecting to Pepka's propose,d.‘ remedy. In addition, we note
Pepka’s proposed remedy -isoéoﬁsisten‘@ with that taken by the Seventh Appellate

District:

{140} "As in [State vi:Hous, 2d- Dist. No. Dz-CAMS, 2004-Ohio-666], thew

indictment here failed to set out-the element that elevated the offense cﬁarged from a .

misdemeanor fo a felony. Therefors, the indictment did not properly charg_e' a felony
offense. However, also' like in Hous, the misdemeanor here was a lesser-included
offense of the imbroperiy charged felony. Miédemeanor fampering with reoo.rds is a
iesser-included offense of felony tampering with recards. Th‘e'state must prove all of
the same elements with thé exception of the record belo'ngihg to. a ?overnmentai'enﬂty.
- The jury found that the state proved all of the elements of felony tampering with records
Beyond a reasonable doubt, Therefore, it necessarily also found that appellant
commifted misdemeanor tampering with records. Qonsequehtly, the result here is the
same as it was in Hous, Appellant had notice of the misdemeénor tampering with

records charge and the jury’s verdict necessarily found her guilty of committing all the
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essential elements of misdemeanor tampering Qith records. Therefdre, the proper
remedy here is to reverse appellant's convictions for. f'elohy' tamperiné with records and
return the case to the trial court to enter judgments‘.éf- con\;fiction ah_d sentence against
her for misdemeanor tampering with records.” State v:_Héyes,- 7th Dist. No, 07-MA-134,
2008-Ohio-4813, at f42.

{41} Accordingly, we adopt Pepka's proposed rame'dy and his convictions will-
- be con\;erted to first-degree misdemeanors.

| 1942} Pepka's first assignient of error has mert.

{943} Pepka’s second assignment of error is:

{944} “The trial court erred in overruling the motion to suppréss the defendant's
statements and aildwing them to be heard by the jury because they were obtained in
' viotation of the Féurth and .F'tfth Amendments‘ of the'United States Constitution.”

© {945} We have found merit in Pepka's filrst éss_ignment of error.  However, this

finding doés not render Pepka's second assignrﬁent of efrdr moot. | .this court finds
that the trial court erred in denying Pepka‘é motion to suppress, his convictions would
be reversed; this matter would be retﬁrned to the trial court's docket at the point whefe
the error occurred; and the state would be barred from using the suppressed evidence
in a subsequent retrial. See, e.g., State v. Slocum, 11th Dist. No. 2007—A—0081, 2008-
Ohio-4157, at 1153-54.
{446} “"Appeliate review of a motion to supp'ress presents a mixed ques{ion of
law and fact.” State v. Bumside, 100 Ohio St.3d 152, 200_3—Ohio.~5372, al §18. The
| appellate court must accept the frial court's factual ﬁﬁdings, provide‘cﬁ._they are supported

by competent, credible evidence. Id., citing Stafe v. Fanning (1982), 1 Ohio St.3d 19.
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Thereafter, the appellate court must independently determine whether those factual
findings meet the requisite legal standard. Id,, citing‘Sf,af—e. v. McNamara (1987), 124
Ohio App.3d 708, A

{947} Pepka asserts the trial court erred in c_:ie'ny'ing_ his motion to suppress. He
argues that it is inherently unbeﬁeVab!e that he WOU!'d have admitted to burning M.P.'s
feet, after requesting an attorney, and while the fape recorder was turmned off. He cites
to his own testimony at the suppressiqn hearing that Detecti\}e Bergaﬁt verbally abused
him while the tape recorder was off; that he was locked in another room for five minﬁtes
while Detective Bergant allegedly spoke to a superior .about arresting -Pepka; that
Lieutenant Garbo urged him to admit shaking M.P. when he smoked his cigarette so the |
judge would go easier on him; and that he requested an"aﬁdrney multiple times. 'Pepka
-cohtends that, unde;' this scenario, his statemenfs to the police must be considered
=coe;'ced.

: {148} Pepka’s argumenis aré based solely on his version of the police interview
'[i"s question. Lieutenant Garbo's versién removes fhe interview from the realm of police
coercion. As frier of fact, the triéi court was entitléd 1o credit Lieutenant Garbo's
testimony. |
- {449} Pepka's second assignment of error lacks merit. X

{50} Pepka‘s third assignment of errof is: |

{51} “Since there was no evidence any of Joseph Pepka’s .cp'nduct caused any
of the child's injuries, or that he ‘perversely disregard[ed] a kndwn risk’, the evidence is

insufficient as a matter of law.”
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{452} We have found marit in Pepka’s first assighment of error. However, this
finding does not render Pepka’s sufficiency argument.mo_oi. Shduld we find merit in.
Pepka's sufficiency argument, he would be entitled to“écquiﬁal- and the state wouid be
bafred from retrying him due to double jeopardy pr_ofegtions. See VStats v. Freeman
(2000), 138 Ohio App.3d 408, 424, citing Stale v. Thoﬁpkins (1997), 78 Ohio St.3d 380,
387. In additipn, we note that we are adopting Pepka's propbs_ed rémedy of converting
his felony endangering children convictions to mis;lerheahor convictions. In spite of

this, we will address his-sufficiency argument in relation to the felony offenses. There

are two reasons for this approach: (1) when the trial court ru'led on Pebka’s Crim.R. 29

~ motion, it was in the context of the felony offenses and {2) by statutory definition, if there

is sufficient evidence to support the felony convictions, there is sufficient evidence fo

support the corresponding misdemeanor convictions.

{33} A fﬂal court shall grant & motion for acquittal when there is insufficient

_evidehce to sustain a conviction. Crim.R. 29(A). When determining whether there is

sufficient evidence i)résé.hted to sustain a CDH\II'ICﬁOI'I, “tjhe relevant inquiry is whether,
after viewing the evidence in é light most favorable to the prosecuﬁbn, any rational trier
of fact could have found the essential elemerits of the crime proven beyond a
reasonable doubt” State v. Jenks (1991), 61 Ohiq St.3d 259, paragraph two of the
syllabus, following Jackson v. Virginia (1879), 443 U.S. 307.

{1[54}‘ Pefnka was charged with endangeriﬁg children in . violation of R.C.
2919.22, which provides, in pertinent part:

{4551 “(A) No person, who is the parent, gua.rdia'n, custodién. person having

custody or control, or persen in loco parentis of a child under eighteen years of age or a
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mentally or physically handicapped child under twenty-one years of age, shali create a
substantial risk to the health or safety of the child, by vio.la‘ting a duty of care, protection,

or support. **

{561 “(E)(1) Whoever violates this section is guitty_’_of endangéring children.

sy |

{458} “(c) If the violation is a violation of division (A) of this sécﬁon and results'in
serious physical harm 1o the child involved, [endangering children is] a felony of the third
degree|.]”

{59} The state presented evidence that M.P, was eight ﬁonths old at the time
of tﬁese incidents. in addition, there was evidence prese'réted'tha’{ Peﬁka was the live-in
boyfriend of M.P.'s mother at the time of the offense. Thus,..hé stood in loce parentis fo
M.P. Stafe v. Huff, 5th Dist. No. 2002CAQ0012, 2003—QHE0-430, at 18, Moi;eover, at
the time of M.P.’s injuries, the evidence démonstrated Pepka had “control” of M.P,;
since he was caring for M.P. while Perry was gone from the apar_t‘ment‘. ‘Accordingly,

. the state presented sufficient evidence that Pepka was in tontrol 61‘, Or & person in loco
" parentis of, M.P., who was under 18 years old at the time of her-'in'j‘uriés.

(960} Pepka argues that none of the evidence relates his- conduct directly to
M.P.’s injuries. He further argﬁes that the state failed fo prove his conduc‘t, iftany, was |
"reckless,” which is the required mens rea for endangérjh’g children.  Stafe v. Swain
(Jan. 23, 2002). 4th Dist. No. 01CA2591, 2002 Ohio App. LEXIS 327,'3’[ *18. The third
element of endangering children requires the state to present évidence that the conduct
complained of “recklessly created a substantial risk to tﬁé"heéith or s'éfety of the child[.}]"

id. R.C. 2901,22(C) defines “recklessiy”:
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{961} "A person acts reckiessly when, with heedless indifference to the
consequences, he perversaly disregards a known risk that his -cbn_duct is likely to cause
a certain result or is likely fo be of a certain nature. A person is reckless with respect fo |

circumstances when, with heediess indifference to the consequences, he perversely

disregards a known risk that such circumstances are likely to exist.”

{9623 Pepka was solely responsible for bathing M.P. at the time he placed herin
the bathtub, evidently burning herfeet. In his statemént-to the police, Pepka admitted
that he did not check the temperature of the water prior to placing M.P. in the bathtub.

The Eighth Appellate District has held that “[ilt is reckless to put a child into bath water

. that has not been tested.” .Stafe v. Parker (July 8, 1998), 8th Dist. No 74294, 1999 Ohio

App. LEXIS 3231, at *14. We agree. In the case-sub judice, there was evidence

presented that Pepka failed to check the temperature of the bath water, thereby

disregardirig a knpwh risk of burning M.P. by placing her into bath'wé'ter hot enough to

cause bums. This conduct could be found fo be reckless under R.C. 2901 22(C).

{463} Pepka was élone with M.P. inlthe apartment w!:len she developed
Hypothermia. In his interview with the pqlice, Pepké admitted that he put M.P. in cold
wéter in an attempt fo revive her. Furthe-r, the testimony of the responding paramedics,
who found M.P. soaking wet and grayish-blue, was_sufﬁcient fo_r a jury to infer that
Pepka had plunged M.P. in cold water, causing severe hypoth‘e’rmia. The same
testimony, along with that of Dr. McDavid, established t'hat M.P.s bbdy temperature was
only 85.7 degrees Fahrenheit, and that she might have _d'ied from tﬁe hypothermia. The
jury could clearly ﬁnq that plunging a baby into cold wéter suffici’én{ to cause severe

hypothermia is reckless conduct pursuant to R.C. 2801.22(C).
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{964} The testimony of Dr. McDavid, along with various medical records
introduced, provided evidence that M.P. h;\d suffered a subdur'al‘h_em:atcma and retinal
bleeding, probably due to severe shaking. In his o_ral_ .s{étement-tp the police, Pepka
admitted that he shook M.P. in an attempt to wake her up. ~Shaking a baby sufficiently
to cause such injuries is evidence of recklessness.

{%j65} In regard to all three charges, the state presented sufficient evidence that
Pepka “recklessly created a substantial risk to the health or safety of 't-he child.” Stafe v.
Swain, supra, at *18.

{466} Next, we will address whether t_he state presénted suﬁcient evidence on

the elernent of serious physical harm.

{967} *‘Serious physical ham to persons,’ means any of the following:

T

{1{69} *(b) Aﬁy physical harm that carries a substantia[ risk of death;

{70} “(c) Any physical harm that involves some permanent incapacity, whether
partial or total, or 'thét involves some temporary, substantial inca’pacit;/:

1y '

{972} “(e) Any physical harm that involves acute péin of guch duration as to

result in substantial suffering or that involves any degree of prolonged or intractable

pain.” R.C. 29001.01{A)5).

{973} There was_evidence presenied that M.P.'s feet were 'ééVereiy burned. Dr.
McDavid testified that M.P. suffered partial thicknés‘s burns, which' are burns “through
the epidérmis." Further, she testified that she classified écme of- M.'P.'s injurieé fo her

fest as “denuded. Meaning the top layer of skin is off.” Finally, Dr. McDavid testified
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that the burns to M.P.'s feet would have been painful. Taken fogether, the esvidence
presented by the state was suificient for a jury' ‘{o find "that Pepka's conduct of
submerging M:P. into the hot water caused M.P. Sarioué ~physiceui harm under sither
R.C. 2901.01(A)5E)C) or (&). |

{474} Further, the state presented evidence indicating the violent shaking M.P.
suffered caused subdural hematoma and retinal damage. At the time of trial, Perry
testified that M.P., who was 18 months old at thét time, had not started talking, wore
eyeglasses, and took phy'/sicai and speech therapy. The state presented evidehce that
the injuries resulting from the shaking constituted serioﬁs physic‘aal .harm pursuant to
R.C. 2801.01(AX5)(c) and (8). |

- {q75} Finally, there was evidence presented that M.P.'s body témperature was
- only 85.7 degrees Fahrenﬁeit when the paramedics transfefred her to the hospital,
'fesulting in hypothermia. Dr. McDavid testified that a.person cotld entt‘ar a coma or die
from bemg ina hypothermlc state. As such the state presanted sufﬁment evidence that
Pepka’s actions caused M P. serious physmal harm due fo the hypothermla pursuan’t to
R.C. 2901.01(A}5)(b), (c}, and (&).

{476} The state presented sufficient evidence on each of the‘e'lements of -third-
dégree felony endaﬁgering children to allow a rational jury to c':d_nclude Pepka had
committed the crimes for which he was charged beyond a reasonable doubt.

{77} Pepka’s third assignment of error is without merit,

{478} The judgment of the Lake County Court of Commpn_‘Fleas is reversed,
and this matter is remanded for further proceedings c.onsistent ‘with this opinion.

Specifically, the trial court is to vacate Pepka's felony-e‘ndangering children convictions.
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Thereafter, the trial court is fo enter judgments of coriviction on three counts of first-
degree misdemeanor endangering children. See State v..Héyes,r 2008-Ohio-4813, at

1192, Finally, the trial court shall resentence Pepka on the misdemsanor convictions. 1d.

COLLEEN MARY OTOOLE, J., concurs in part, dissents in part, with
Concurring/Dissenting Opinion. :

CYNTHIA WESTCOTT RICE, J. conous in part, disserits in part, with
Concurring/Dissenting Opinion. . ‘

i

COLLEEN MARY O'TOOLE, J., concurs in part and dissents in part, with
Concurring/Dissenting Opinion.

{979} 1 concur fuil'y with the wall-reasoned disposition of the three assignments
of error, as well as requiring the trial court fo enter judgments 6f C:oﬁvictio_n for first-
degree misdemeanor endan‘gering children. | dissent insofar as the majority orders the
trial court to resentence Mr. Pepka. He was originally sentenced to concurrent terms of
two, three, and four years for third-degree felony endangering children. As the
appropriate charges were for first-degree misdemeanor endangering children, carrying
maximum sentences of one hundred eighty days imprisonment, and his sent.ehces'. ran
concufrently_, I would hold that the term of his imprisonment h.as éxpiréd.

{480} | further note my concemn that we are nof issuing a valid judgment.
Section S(A)J, Article IV, of thé Ohio Constitution: provides that three judges are
necessary to hear an appeal. Section 3(B)(3). Arti'c:le v, of the Ohio Constitution
provides, in perﬁnent part: “A maijority of the }udées hearing ‘fhe cause shall be

necessary fo render a judgment” Judge Cannon and | agree that Mr. Pepka's
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indictment was fatally ﬂlawed, and have voted'*to reverse oﬁ that basis. However, we
cannot agree on whether Mr. Pepka should be resen’téhoed, of released. Judge Rice,
on the other hand, dissents regarding the dispositive asslgﬁfnent of error, and would
affirm the trial court's judgmént entirely, -Nevertheless, she has voied to remand the
- cause to the trial court for resentencing upon reversal. it appears to me that we may be
rendering an iliusbry judgment, since our decision to remand for reééntencing depends
upon the vote of a judge who has voted to affirm the irial court. [ think we. may be
violating the Ohio Constitution's mandate that at least two judges of an appellate panel
must agree in order to render a judgment. ‘Despite'e'amest research, | have been
unable to find a case where an Cllhjo appeliate judge has voted both fo affirm a trial
court's judgment of sentence, and to reverse that judgment and remand fér
resentencing, all based on a single assignment of error,

{81} Consequently, | respectfully coneur in part, and dissent in part.

CYNTHIA WESTCOTT RICE, J., concurs in paﬁ, dissents in part, with
.Concurring/Dissenting Opinion. :

{182} | concur with the majority, as to the second and third assi‘énments of error,
I also concur with the disposition by the writing judge. Although lldis_:sent in part, |
concur that this case should be remanded to the trial court for re-sentencing.

{83} The majority maintains that even though the indictment specified that the
charge of child endangerﬁent was a felony of the tﬁird ‘dégree,_-the amendment fo

include the “serious physical harm” speciﬂcaﬁbn was improper and constitules
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reversible error. For the reasons set forth below, | respectfully dissent, as to the first
assignment of error. |

(84} In State v. O'Brien (1987), 30 Ohio St3d 122, the Supreme Court
established the following principle of law:

{85} “An indictment, which does not contain all the essential elements of an
offense, may be amended to include the omitted element, if the name or the identity of
the crime is not changed, and the accused has not been misled or prejudiced by the
omission of such element from the indictment (Crim.R. 7[D], construed and éppiied.)"
O’Brien, supra, at paragraph two of the syllabus.

86} In O'Brien, the state moved to amend an indiciment subsequent to the
close of its case-in-chief, to specify the mens rea element of “recklessness” for the
-‘charge of endangering children. The Court pointed out that the indictment was properly

amended to inciude this essential element because: .“[n]eit'hér the penally nor the

degree of the offense was changed as a result of the amendment. Since the addition of
‘the culpable henta! state of ‘reckieésnesé’ did not chahge thé nan;ae or identity of the
. orime of endangering children, the amendment wés prépér pursuant to Crim.R. 7(B)."
(Emphasis added). O'Brien, supra, at 126.

{487} .in State v. Headley (1983), 6 Ohio St.3d 475, upen mo.tion, the trial court
amended an indictment {o specify the type of controlled substance involved in a drug-
trafficking charge, when the orig@nat indictment had not identified it. Although the issue
was whether the original indictment was fatally flawed (not w_he_ther the amendment was
proper), the Supreme Court analyzed the omissionbl and subséqueni amendment under

Crim-.R, 7(D). “The court observed “[flhe severity of the offense is ‘dependent upon the
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type of drug involved,” and in particular, that possession of‘-ce'rtain éontrolled
substances merits‘a charge of éggravated trafﬂoking,.w'hile posses_sibn of otheré merits
a charge of trafficking in drugs, a lesser offense. id. at 479, #ﬁréué'nt to this analysls,
the Court concluded that an amendment to spééify the fype c_>f drugs involved wa;s
improper because changing the type of drug involved would “change the very identity 61’
ihe offense charged.” Id.

{488} Most recently, in Stafe v. Davis, Slip Opinion No. 2008-Ohio-4537, the
Supreme Cburt revisited the iséue. In Davis, the defendant was indicted on ‘sevefal
drug-related charges, inétu_di'ng two counts of aggrévétéd tr'afﬁcking'in drugs. Uﬁ!ike the
indictment in'the case at bar, the indiciment in Davis apparently did not expressly state
the felony level with which the defendant was'cha.rged. Howevet-‘., the statute under
which the defendant was charged reflected that ’thé charge was a felony of the fourth
.degree. During trial, the'court amended the charQe and' increased the amouﬁt of
controlled substances involved. As amended, the charge was a felony of the second
degree. The Supreme Court determmed pursuant to O'Brien and Headley, such an
amendment was smproper holdmg that **** amend;ng the indiciment to change the
penalty or degree changes the identity of the offense.” Id. at M.

{489} With this guidance in mind, | would hold the amendment‘ under
considera’tionrwas proper. To wit, the amendment neither altered the identity of the
crime nor did it enhénce or change the penalty or degreé of the charged offense.
Further, the original indictment described the actions of appeltant which constituted
endangering children and specifically stated appelié_nt was béing charged with a tHird
degree felony. The 'only way a defendant charged._with end'ange_riﬁg children may be
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convicted of a third aegree felony is by proo{c tfwat the victim(s) suffered serious physical
hérm. R.C. 2918.22(E)2)(c). 'The pre~af71ended indictment was therefore sufficient to
put appellant on nhotice of the orime, its slements, and its degreé; The amendment was
merely a clarification adding nothing to the crime charged that Wés_n ot already apparent
on its original face.

{990} I would also point out that the caption of the crime (the portion of the
indictment Iisting the -crime, statutbry subsection, and felony dégrc—:e) was specifically
incorporated into the "text or body” of the indictment. This observation is relevant
b‘ecaﬁse the majority relies upon the Twelfth Appéliate;'District‘s. hblding in State v.
Fairbanks, 172 Ohio App.3d 766, 2007-Ohio-4117.

{991} In that case, the indictment .provided a caption stating the crime charged,
the stafutory sﬁbsectién, and the felony degree. Below anéi se’pafate from the caption
~was the text §r body of the indictment setting forth the date of the crime, the defendant’s
: a}iegéd prohibited conduct, and the elements of the crime charged. The captién and
body of that indictment were set forth in the instrument with nothing indicating the crime
alleged in the caiation was specifically connected to the allegéd prohibited conduct in the
body. As a result, the Twelfth -District determined the state’s aitémpt to amend the
indictment changed the identity of the crime. That tS bécause' the caption and body
were fundamentally disconnected and the indictment did not inclulde the level of the
offense or specific statutory subsection in fhe- body, adding an essentiatréiement to the

body of the indiciment functioned fo facially alter the level of the Qﬁéns_e from a

misdemeanor to a felony.
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{192} He're;éit.émativeiy, the indictment sets forth the alleged prohibited conduct
within the bedy which is necessarily conneqfed té tlﬁe fol'lowing caption: “This act, to-wit;
Eﬁda_ngering Children, constitutes a Felony.of the "Third degrée', contrary to and in
violation of the Ohio Revised Code, Title 29, [Section] 2019.22(A) and against the
peace and dignity of the State of Ohic.” - The “[t]his. act” language demonstrates there
can be no confusio;w as to what alleged behavior is.being charged under the specific
statutory'sﬁbé.e‘cﬁdn prohibiting endangering -chi!dre,n, a felony §f the third degree.
Because there is unequivocal la'nguagé ihcorporating ,tHe charged oﬁénse, statutory
subsection, ‘and felony level to the alleged proh_ibitéd conduct, th,é instant matter is
dis@inguishable from Fairbanks. | | _

993} Finally, | would point out this court has recently stated:

€04} “It is well settied that ‘under Ohio léw; a criminal indictment is intended fo
serve two basic pu;li):bSES! (1) it compels the étate'to aver all material elements of the
chérgad offense so that the defendant can havle proper notice- and a reasonable
opportunity to defend himself, and (2) .by properly identifying the charged offense, it
. protects the defendant from future prosecutions for the safne' crime.™ State v. Balich,
11th Dist. No, 2006-A-0031, 2007-Ohio-2305, at 31, guoting State ex rel. Smith, 11th
Dist. No. 2004-A-0080, zoos-dhio-szs, at 5. '

{995} In éaﬁchl the stéte failed to amend an indictment to -inr;iude.the mens rea
element of recklessnéss in a child endangering t;ase. Hc-wéver, this court held the
omission did not render the indictment plainly defective ba'caﬁ_se_ the reference to the

statute in the indictment sufficiently “apprised [the déf_endant} of the charged offense.”

Id.
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{996} The am'endmeht neither chaﬁged the name 5r idenﬁty of the crime
charged in the original indictment. M.oreover, it did not Ialt'er the potential penalty with
which appellant was faced. From the inception of the, ur_aderlying bfdsecution, abpellant
was aware of the charged offénse and was on notice .of the essential elements the sta’té
was requirecj to prove.. 1 would therefore hold the frial court did not.err in amending the
indictment fo include the “gerious physical harm” spéciﬁcaﬁon and. accordingly affirm its

judgment.
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For the reasons stated in the opinion of this court, it is the judgment and
order of this court that the judgment of the Lake County Court of Commeon Pleas
is reversed and the matter is remanded to the trial court for further proceedings

consistent_with the opinion, Costs to be taxed against appellee.
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NUHGE TH’MOTHY P. CANNON

COLLEEN MARY O'TOOLE, J., concurs in part, dissents in part, with
Concurring/Dissenting Opinion. :

CYNTHIA WESTCOTT RICE, J., concurs.in part, dissents in part, with
Concurring/Dissenting Opinion. o




Crim.R. 6(C)

(C) Foreman and deputy foreman. The court may appoint any qualified elector or one of
the jurors to be foreman and one of the jurors to be deputy foreman. The foreman shall
have power to administer oaths and affirmations and shall sign all indictments. He or
another juror designated by him shall keep a record of the number of jurors concurring in
the finding of every indictment and shall upon the return of the indictment file the record
with the clerk of court, but the record shall not be made public except on order of the court.
During the absence or disqualification of the foreman, the deputy foreman shall act as

foreman.
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Crim.R. 6(E)

( E) Secrecy of proceedings and disclosure. Deliberations of the grand jury and the vote
of any grand juror shall not be disclosed. Disclosure of other matters occurring before the
grand jury may be made to the prosecuting attorney for use in the performance of his
duties. A grand juror, prosecuting attorney, interpreter, stenographer, operator of a
recording device, or typist who transcribes recorded testimony, may disclose matters
occurring before the grand jury, other than the deliberations of a grand jury or the vote of
a grand juror, but may disclose such matters only when so directed by the court preliminary
to or in connection with a judicial proceeding, or when permitted by the court at the request
of the defendant upon a showing that grounds may exist for a motion to dismiss the
indictment because of matters occurring before the grand jury. No grand juror, officer of
the court, or other person shall disclose that an indictment has been found against a
person before such indictment is filed and the case docketed. The court may direct that an
indictment shall be kept secret until the defendant is in custody or has been released
pursuant to Rule 486. In that event the clerk shall seal the indictment, the indictment shall
not be docketed by name until after the apprehension of the accused, and no person shall
disclose the finding of the indictment except when necessary for the issuance of a warrant
or summons. No obligation of secrecy may be imposed upon any person except in
accordance with this rule,
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Crim.R. 6(F)

(F) Finding and return of indictment. An indictment may be found only upon the
concurrence of seven or more jurors. When so found the foreman or deputy foreman shall
sign the indictment as foreman or deputy foreman. The indictment shall be returned by the
foreman or deputy foreman to a judge of the court of common pleas and filed with the clerk
who shall endorse thereon the date of filing and enter each case upon the appearance and
trial dockets. If the defendant is in custody or has been released pursuant to Rule 46 and
seven jurors do not concur in finding an indictment, the foreman shall so report to the court

forthwith.
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Crim.R. 7(B)

(B) Nature and contents. The indictment shall be signed in accordance with Crim.R. 8(C)
and (F) and contain a statement that the defendant has committed a public offense
specified in the indictment. The information shall be signed by the prosecuting attorney or
in the name of the prosecuting attorney by an assistant prosecuting attorney and shall
contain a statement that the defendant has committed a public offense specified in the
information. The statement may be made in ordinary and concise language without
technical averments or allegations not essential to be proved. The statement may beinthe
words of the applicable section of the statute, provided the words of that statute charge an
offense, or in words sufficient to give the defendant notice of all the elements of the offense
with which the defendant is charged. It may be alleged in a single count that the means by
which the defendant committed the offense are unknown or that the defendant committed
it by one or more specified means. Each count of the indictment or information shall state
the numerical designation of the statute that the defendant is alleged to have violated.
Error in the numerical designation or omission of the numerical designation shall not be
ground for dismissal of the indictment or information, or for reversal of a conviction, if the
error or omission did not prejudicially mislead the defendant.
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Ohio Constitution, Section 10, Article 1

Except in cases of impeachment, cases arising in the army and navy, or in the militia when
in actual service in time of war or public danger, and cases involving offenses for which the
penalty provided is less than imprisonment in the penitentiary, no person shall be held to
answer for a capital, or otherwise infamous, crime, unless on presentment or indictment
of a grand jury; and the number of persons necessary to constitute such grand jury and the
number thereof necessary to concur in finding such indictment shall be determined by law.
In any trial, in any court, the party accused shall be allowed to appear and defend in person
and with counsel: to demand the nature and cause of the accusation against him, and to
have a copy thereof; to meet the witnesses face to face, and to have compulsory process
to procure the attendance of witnesses in his behalf, and a speedy public trial by an
impartial jury of the county in which the offense is alleged to have been committed; but
provision may be made by law for the taking of the deposition by the accused or by the
state, to be used for or against the accused, of any witness whose attendance can not be
had at the trial, always securing to the accused means and the opportunity to be present
in person and with counsel at the taking of such deposition, and to examine the witness
face to face as fully and in the same manner as if in court. No person shall be competled,
in any criminal case, to be a witness against himself; but his failure to testify may be
considered by the court and jury and may be made the subject of comment by counsel. No
person shall be twice put in jeopardy for the same offense.
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R.C. 2913.03(B)(2)

(B)(2) Except as otherwise provided in this division or division (B)(3), (4), (5), (6), (7), or (8}
of this section, a violation of this section is petty theft, a misdemeanor of the first degree.
If the value of the property or services stolen is five hundred dollars or more and is less
than five thousand dollars or if the property stolen is any of the property listed in section
2913.71 of the Revised Code, a violation of this section is theft, a felony of the fifth degree.
If the value of the property or services stolen is five thousand dollars or more and is less
than one hundred thousand dollars, a violation of this section is grand theft, a felony of the
fourth degree. If the value of the property or services stolen is one hundred thousand
dollars or more and is less than five hundred thousand dollars, a violation of this section
is aggravated theft, a felony of the third degree. If the value of the property or services is
five hundred thousand dollars or more and is less than one million dollars, a violation of
this section is aggravated theft, a felony of the second degree. If the value of the property
or services stolen is one million dollars or more, a violation of this section is aggravated
theft of one million dollars or more, a felony of the first degree.
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R.C. 2919.22(A)

(A) No person, who is the parent, guardian, custodian, person having custody or control,
or person in loco parentis of a child under eighteen years of age or a mentally or physically
handicapped child under twenty-one years of age, shall create a substantial risk to the
health or safety of the child, by violating a duty of care, protection, or support. it is not a
violation of a duty of care, protection, or support under this division when the parent,
guardian, custodian, or person having custody or control of a child treats the physical or
mental illness or defect of the child by spiritual means through prayer alone, in accordance
with the tenets of a recognized religious body.
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R.C. 2921.331

(A) No person shall fail to comply with any lawful order or direction of any police officer
invested with authority to direct, control, or regulate traffic.

2. (B) No person shall operate a motor vehicle so as willfully to elude or flee a police officer
after receiving a visible or audible signal from a police officer to bring the person’s motor
vehicle to a stop.

(C){1) Whoever violates this section is guilty of failure to comply with an order or signal of
a police officer.

(2) A violation of division (A) of this section is a misdemeanor of the first degree.

(3) Except as provided in divisions (C)(4) and (5) of this section, a violation of division (B)
of this section is a misdemeanor of the first degree.

(4) Except as provided in division (C)(5) of this section, a violation of division (B} of this
section is a felony of the fourth degree if the jury or judge as trier of fact finds by proof
beyond a reasonable doubt that, in committing the offense, the offender was fleeing
immediately after the commission of a felony.

(5)(a) A violation of division (B) of this section is a felony of the third degree if the jury or
judge as trier of fact finds any of the following by proof beyond a reasonable doubt:

(i) The operation of the motor vehicie by the offender was a proximate cause of serious
physical harm to persons or property.

(ié) The operation of the motor vehicle by the offender caused a substantial risk of serious
physical harm to persons or property.

(b) If a police officer pursues an offender who is violating division (B) of this section and
division (C)(5)(a) of this section applies, the sentencing court, in determining the
seriousness of an offender's conduct for purposes of sentencing the offender for a violation
of division (B) of this section, shall consider, along with the factors set forth in sections
2029 12 and 2929.13 of the Revised Code that are required to be considered, all of the
following:

(i) The duration of the pursuit;

(i) The distgnce of the pursuit;

(iii) The rate of speed at which the offender operated the motor vehicle during the pursuit;
(iv) Whether the offender failed to stop for traffic lights or stop signs during the pursuit;
(v) The number of traffic lights or stop signs for which the offender failed o stop during the

pursuit;
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(vi) Whether the offender operated the motor vehicle during the pursuit without lighted
lights during a time when lighted lights are required;

(vii) Whether the offender committed a moving violation during the pursuit;
(viii) The number of moving violations the offender committed during the pursuit;

(ix) Any other relevant factors indicating that the offender's conduct is more serious than
conduct normally constituting the offense.

(D) If an offender is sentenced pursuant to division (C)(4) or (5) of this section for a
violation of division (B) of this section, and if the offender is sentenced to a prison term for
that violation, the offender shall serve the prison term consecutively to any other prison
term or mandatory prison term imposed upon the offender.

(E) In addition to any other sanction imposed for a violation of this section, the court shall
impose a class two suspension from the range specified in division (A)(2) of section
4510.02 of the Revised Code. If the offender previously has been found guilty of an
offense under this section, the court shall impose a class one suspension as described in
division (A)(1) of that section. The court shall not grant limited driving privileges to the
offender. No judge shall suspend the first three years of suspension under a class two
suspension of an offender’s license, permit, or privilege required by this division on any
portion of the suspension under a class one suspension of an offender’s license, permit,
or privilege required by this division.

(F) As used in this section:
(1) “Moving violation” has the same meaning as in section 2743.70 of the Revised Code.

(2) “Police officer” has the same meaning as in section 4511.01 of the Revised Code.
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R.C. 2929.22

(A) Unless a mandatory jail term is required to be imposed by division (G) of section
1547 .99, division (B) of section 4510.14, division (G) of section 4511.19 of the Revised
Code, or any other provision of the Revised Code a court that imposes a sentence under
this chapter upon an offender for a misdemeanor or minor misdemeanor has discretion to
determine the most effective way to achieve the purposes and principles of sentencing set
forth in section 2829.21 of the Revised Code.

2. Unless a specific sanction is required to be imposed or is precluded from being imposed
by the section setting forth an offense or the penalty for an offense or by any provision of
sections 2929.23 to 2929.28 of the Revised Code, a court that imposes a sentence upon
an offender for a misdemeanor may impose on the offender any sanction or combination
of sanctions under sections 2929.24 to 2929.28 of the Revised Code. The court shall not
impose a sentence that imposes an unnecessary burden on local government resources.

(B)}1) In determining the appropriate sentence for a misdemeanor, the court shall consider
all of the following factors:

(a) The nature and circumstances of the offense or offenses;

(b) Whether the circumstances regarding the offender and the offense or offenses indicate
that the offender has a history of persistent criminal activity and that the offender’s
character and condition reveal a substantial risk that the offender will commit another
offense;

(c) Whether the circumstances regarding the offender and the offense or offenses indicate
that the offender's history, character, and condition reveal a substantial risk that the
offender will be a danger to others and that the offender’s conduct has been characterized
by a pattern of repetitive, compulsive, or aggressive behavior with heedless indifference
fo the consequences;

(d) Whether the victim's youth, age, disability, or other factor made the victim particularly
vulnerable to the offense or made the impact of the offense more serious;

(e) Whether the offender is likely to commit future crimes in general, in addition to the
circumstances described in divisions (B) (1)(b) and (c) of this section.

(2) In determining the appropriate sentence for a misdemeanor, in addition to complying
with division (B){(1) of this section, the court may consider any other factors that are
relevant to achieving the purposes and principles of sentencing set forth in section 2929.21
of the Revised Code.

(C) Before imposing a jail term as a sentence for a misdemeanor, a court shall consider
the appropriateness of imposing a community control sanction or a combination of
community control sanctions under sections 2929.25, 292926, 2029.27, and 2929.28 of
the Revised Code. A court may impose the longest jail term authorized under section
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2629.24 of the Revised Code only upon offenders who commit the worst forms of the
offense or upon offenders whose conduct and response to prior sanctions for prior
offenses demonstrate that the imposition of the longest jail term is necessary to deter the
offender from committing a future crime.

(D)(1) A sentencing court shall consider any relevant oral or written statement made by the
victim, the defendant, the defense attorney, or the prosecuting authority regarding
sentencing for a misdemeanor. This division does not create any rights to notice other than
those rights authorized by Chapter 2930. of the Revised Code.

(2) At the time of sentencing for a misdemeanor or as soon as possible after sentencing,
the court shall notify the victim of the offense of the victim's right to file an application for
an award of reparations pursuant to sections 2743.51 to 2743.72 of the Revised Code.

A-42



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56

