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MEMORANDUM IN OPPOSITION TO MOTION TO SET EXECUTION DATE

This Memorandum is to update the Court on the status of anticipated litigation

and inform the Court of reasons not to set an exeeution date for Roderick Davie, as

the State of Ohio has requested.

The State has suggested that Roderick Davie has already liad a clemency

proceeding in 1998 and that the Parole Board recommended against clemency thus

implying that there is some urgency for this Coui-t to set an execution date. While

technically this is correct, Mr. Davie did not participate in that clemency proceeding

because, inter alia, it was eleven years premature. Governor Voinovich ordered

clemency review of all death row inmates in 1998. Death row inmates did not

participate. It is anticipated that the Parole Board will again offer Roderick Davie

and opportunity to request clemency from the Governor.

Additionally, as the Court is aware, the Ohio Department of Rehabilitation and

Correction has announced that it intends to implement a new method of carrying out

executions ordered by this Court. This new and untested method of execution is

scheduled to take effect November 30, 2009. (See attached Affidavit of Terry

Collins, Director of Department of Rehabilitation and Correction, filed in Cooey v.

Strickland, SDOH Case No. 04-1156) As ofthis writing, however, the State has only

announced that it intends to implement this new procedure in time to execute Kenneth
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Biros on December 8, 2009, even though it has never been used in any similar

situation and even though it has not been submitted to experts for review or subjected

to any form of litigation.

Although the state intends to use this new and untested procedure to execute

Kenneth Biros on Decernber 8, 2009, it is anticipated that Biros as well as all other

death row inmates are likely file new legal challenges to what the State has

announced will be the new method of execution. It is likewise anticipated that

because this is a new and untested method of execLition, the official adoption of this

new method of execution will start anew the statute of limitations for bringing § 1983

actions in federal court, thus permitting those in the same position as Davie to

participate in the new litigation.

Undersigned counsel intends to meet with Davie at the Ohio State Penitentiary

on December 1, 2009 to have him execute the necessary documents to permit him

challenge this new and untested method of execution. Because the state is rushing

this new and untested method of execution into use, Davie (and similarly situated

death row inmates) have not had the opportunity to initiate these lawsuits as of this

writing.

It is anticipated however, that the new method will be subjected to the same

rigorous legal testing and examination as all previously adopted methods of execution
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have been. Setting an execution date for Davie will only result in additional and

needless litigation to obtain stays of execution from the federal courts while the

anticipated § 1983 litigation over this new and untested method of execution is

completed.

Undersigned counsel intends to give the Court continuing notice of the filing

of this anticipated litigation and any additional developments as they occur. This

procedure is mandated by this Court once an execution date is pending. While no

execution date is presently pending, counsel will provide Notice of all filings in

anticipation of the Court's consideration of the State's Motion to Set Execution Date,

as this information is relevant to the Court's consideration.

Roderick Davie likewise notes that there are now seven execution dates

scheduled, one every month from December 2009 through June of 2010. Thus there

is no need for a hasty decision on this Motion to Set an Execution Date, given the

anticipated litigation on this new and untested method of execution.

Respectfully submitted,

David C. Stebbins (0005839)
Assistant Federal Public Defender
10 West Broad Street, Suite 1020
Columbus, OH 43215
614.469.2999
614.469.5999 FAX
David-StebbiDs@fd.org
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and

Kathleen McGarry, (0038707)
McGARRY LAW OFFICE
P.O. Box 310
Glorieta, New Mexico 87535
505-757-3989 (Voice)
888-470-6313 (Facsimile)

By:
David C. Stebbins (0005839)
Counsel for Rodericlc Davie

CER'TIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Memorandum in Opposition to

Motion to Set Execution Date, was served by regular United States Mail on Dennis

Watkins, Prosecuting Attorney, andLuWayne Annos, AssistantProsecuting Attorney,

160 High St. N.W., Warren, OH 44481, this 23d day of November, 2009.

David C. Stebbins (0005839)
Counsel for Roderick Davie
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IN THE UNITED STATES DISTRIC'T COURT
FOR THE SOUTFIERN DISTRICT OF OHIO

RICHARD COOEY, etaL,

Plaintiff-Intervenors, Case No. 2:04-cv-1156

v. Judge Frost

TED STRICKLAND, Governor, et:d Magistrate Judge Abel

Defendants.

DEFENDANTS' SECOND MOTION FOR SUMMARYJUDGMENT
WITH REQUEST FOR EXPEDITED BRIEFING SCI-IEDULE

Defendants moVe for sumniary judgment. Fed. R. Civ. Pro. 56(c). Ohio has unilaterally

altered Ohio's consututionally sound lethal injecdon procedures in a ma,nner that rcndcrs moot all of

thc claims before the Court. Defendants request an expeditcd briefing schedulc A memorandum

in support follows.

Respectfully submitted,

RICHARD CORDRAY
Ohio Attorney General

s/ /LAM /, d/d/IGPs
CHARLES L. WILLE* (00564q4)
Principal Assistant Attoiney General
*Lead Cozerrsel

s/ j ErzcHo/losvay

J. ERIC HOLLOWAY (0063857)
Assistant Attorney General
Criminat Jusdce Section
150 East Gay Street, 16th Floor
Columbus, Oliio 43215
(614) 728-7055; (614) 728-8600 (fax)
Email: charles.wille@ohioettorneygcneral.gov

Eric.Hollo-,vay@OhioAttoi-neyGencr,,il.gov

Counsel for Defendants
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MEMORANDUM IN SUPPORT OF DEFENDANTS'
MOTION FOR SUMMARY JUDGMEN7'

1. Introduction and Stateinent of the Case and Facts

A. Summary of the Motion

By way of this civil rights action, various offenders condemned to deatti seek to change how

Ohio unplements its lethal injections procedures to execute condemned offenders in Ohio. Ohio

recently has dccided unilaterally to alter its constitutionally sound procedures in a manner that

rcndcrs moot all of the claims before the Court.

First, Ohio no longer Nvill use a thrce drug protocol. Instead, Ohio will usc a Icthal injcction

procedure that uses one chemical, thiopcntal sodium, in an aniount sufficient to cause death, which

even Plaintiffs own nicdical expert has posited can bc accomplished. That chemical will be injected

via an intravenous connection to the condemned offender. Neither pancuronium bromide noc

potassium chlotide will be used as part of the letl al injection process.

Second, Ohio will implcnient a lethal injection procedure that includes a baclcup procedure,

to be used if a suitable IV site cannot be attained or rnaintained_ The baclc-up proccdure will involve

injec.ting a combination of mvo chemicals into the condemned offcnder through an intramuscular

injection. '1'he two cheinicals to be used iuclude midazolain an(i hydromorphonc.

Lastly, some of the plaindffs contend that they have a rigl t to the presence of couuscl

during the execution process. As established in prior filings with the Court, and as reasserted below,

this claim has no basis in law, and it does not support the continued injunative relief in this matter.

B. Cooey's Lawsuit.

On September 3, 2009, defendants filed their first motion fot summary judgment. (Doc.

534.) In ic, they set forth their depicuon of the inception of this action through the 42 U.S.C. ^ 1983
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action filed by Richard Cooey. Defendants reincorporate by reference as if fully rewiitten all

portions of Section II.A of that modon as if fully rewtitten hcre_ (See Doc. 534, p. 7.)

C. The Intervention of Biros and Other Prisoners and this Court's
Previous Preliminary Injunction Proceedings.

On Septemba- 3, 2009, defendants filed their first motion for summary judgnie.nt. (Doc.

534.) In it, they set foi-th their depiction of the intervention of all other plaintiffs to this action.

Defendants reincorporate by reference as if fully rewritten all portions of Secuon ILB of that motion

as if fully rewritten here, (See Defendants' MSJ, Doc. 534, p. 7-8.)

However, defendants note certain events that occurred after the filing of their first motion

for summaty judgment. Namely, on September 17, 2009, following the postponement of the

execution of Romell Broom, the Court issued an order (Document 553) grandng plaintiffs' motion

to reopen discovety and to atnend thc schedule to provide for the filing of atnended dispositive

motions. In the meantime, the United States Court of Appeals for the Sixth Circuit stayed the

execution of Lawrence Reynolds, another capitally-sentenced prisoner who has challenged his

execution by Ohio's "three-drug" protocol, and whose complaint had been dismissed by this Court

as timc barre.d. See Rq,nolds v. Stficy;dmtd, 2009 WI33166083 (6th Cir. Oct. 5, 2009).

On October 19, 2009, after it becarne apparent that further factual developtnent could be

necessary as a result of the postponenient of Broom's execution, and in light of the possibility that

defendants could alter their execution proce.dures in fight of the postponcment of Broom's

execution, the Court issued an order (Document 590) again staying the December 8, 2009 execution

of Kenneth Biros, and reschedullng the trial datc. I lowever, in its order, the Court recog nized the

possibility that the stay of Biros' execution could bc vacated, in the event chatiges in defendants'

execution procedures rendered Biros' constitutional challenges to the "three-drug protocol" moot.



Case 2:04-cv-01156-GI_F-MRA Document 601 Filed 11/13/09 Page 4 of 10

1). The Changes to Ohio's Execution Procedures

On October 23, 2009, defendants notified the Court of their consideration of possible

changes to defendants' procedures for the exccution of condemned prisoners. Fffective on

November 30, 2009, TertSr Collins, the. Director of the Ohio Department of Rehabilitation and

Correciion, has directed changes in the procedtues used to carry out the execution of condemned

prisoners. The changes include the discontinuation of the use of pancuronium bromide and

potassium chloride in the execution process. 'I'he altercd cxecution procedures provide, as

alternative methods, the intravenous administration of five (5) grarns of tkuopental sodium; and the

intrarnuscular adminis tion of en (10) milfigrams ("ing") of midazolam and forty (40) mg of

hydromotphonc. The alternative procedures are described in detail in the attached affidavit of

Director Collins. (Fx. A, (Iollins Affidavit.) '1'he altered procedures will be available for use in the

execndon of Plaintiff Kenneth Biros, shotiild his execution proceed on December 8, 2009.

II. Defendants arc entitled to judgment as a matter of law.

A. The Court has jurisdiction to address the merits of this case.

ln light of an interlocutory appeal, (Notice, Doe. 596), filed in regards to the Court's Order

issued on October 19, 2009, (Doc. 590), it is appropriate to confirm this Cotu-t's continuing

jurisdiction in this matter. Although the filing of a timely notice of appeal in the distdct court

normally divests that com-t of further jurisdiction, an appeal korn an intcrlocutory order granting or

denying prelitninary injunctive relicf does not strip the district cotst of jurisdiction to proceed with

the action oti the merits. Lix parte National F.uane/irag & Stcrwping Co., 201 U.S. 156, 162, 26 S. Cc.

404, 50 L. Ed. 707 (1906); Mnltari Cn. v. Ltiagle-PicfierlndaUt, Inc., 55 F.3d 1171, 1174 (6th Cir. 1995)

(district court may proceed with action on the merits whese order denying preliminary injunction

appealed). Hence, this Court may address the instant motion that goes to thc merits of p1ainuffs'

claims.
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B. Defendants have negated all of Plaintiffs' claims.

In the instant case, the plaintiffs allege that their executions by lethal injection will subject

them to cruel and utiusual punishme.nt and deprive them of due process in violation of their rights

under the I;ighth and Fourteenth Amendments. Sorne of the plainti£fs also allege that Ohio's

execution procedures deprive then-i of the "unfettered tight" to have their counsel present during

theic exccations, and of a staattorily created "property interest" in a totally painless execution.

Defendants respcctfully submit that they are entitled to judgment as a matter of law. First, the

recene changes to Ohio's execution procedures render moot plaintiffs' claiuns that defendants' use of

a so-called "three-drug protocol" to execute theai will subject them to a substantial risk of severe

pain. Defendants' ocw procedures call for eithei the intravenous administrauon of a single, massive

dose of thiopental sodium -- a method acttially proposcd by plaintiffs -- or the intramuscular

adtninistration of two other anesthetic drugs. In any case, defendants represent that to execute

plaintiffs, there will be no use of pancuronium broniide and potassium chloride -- which is the core

of plaintiffs' consdtutional challenges. Second, for reasons previously explained by defendants, and

reiterated here, the claim that plaintiffs arc entitted to counsel throughout the execution process and

the claim based upon the. "property interest" theory, as a matter of law, do not state cognizable

grounds for relief 1lccordingly, as fully explained irafia, the

should bc granted.

stant mo on for summary judgtnent

C. Plaintiffs' challenges to defendants' previous "three-drug protocol" are
moot.

Summary judgnient is proper only if thcrc is no genuine issue as to any material fact, and the

moving party is entitled to jttdgment as a matter of law. Fed. A. Civ. P. 56(c). A district court may

properly grant a motion for sununary judgmerit based on the grounds of lack of standing or

mootness. See Ailor P. City of Mayr7airlrnlle, 368 F. 3d 587 (6th Cir. 2004). "Sirriply stated, a case is

moot when the issues presented are no longer `live' or the parties lack a legally cognizable interest in
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the outcome." Aourel/ v. McCormack, 395 U.S. 486, 496 (1969). Voluntary cessation of allegedly illegal

conduct will render a case moot if it can be said with assurance that there is rio reasonable

expectation that the alleged violation will recus, and intcrim rellef or events have completely and

irrevocab]y cradicated the effects of the alleged violation. City of Los Angeles v. Da?n.r, 440 U.S. 625,

631 (1979), citing United States P. 1K!7: Grant, Co., 345 U.S_ 629, 633 (1953) and Delunis v. Odegaara;

416 U.S. 312 (1974) (internal quotation niarks omitted).

It is readily apparent here that the i-ccent changes to defendants' execution procedures have

t-endered moot plaintiffs' constitutional challenges to the "three-drug protocol" previously used by

defendants to execute condemtied prisoners. The issues pt'esentcd by plaintiffs' complaints stem

from the alleged risk of severe pain which coiild be caused by the use of pancuronium bromide and

potassium chloride, the second and third drugs in the so-called "three-drug protocol," in the event

that the first drug, thiopcntsil sodium, is not properly administered. Tn view of the new procedures'

elimination of the second and third drugs, the issues presented in plaintiffs' suits are no longer

actionable. Indeed, defendants' intent to administer a five (5) gram does of Chiopental sodium, and

to eliminate the second and third dnigs, corresponds to the relief actually requested by the plaintiffs.

Moreover, there is ao possibility here that the allegedly unconstitudonal conduct will reoccur,

or that there is any lingering effects of previous allegedly unconstitulional conduct. There is

absolutely uo reason to believe that defendants wiIl reinstate the previous "thrce-drug protocol" if

the plaintiffs' suits were disinissed. And, more importantly, if de£endants exccute plaintiffs using the

revised procedures, defendants cannot "go back to their old ways" and execute plaintiffs ttsing the

priox procedures. See DeFrtnis u Odegaer, stsfrra, 416 U.S. at 320 (student's chaltenge to admissions

policy was moot because student was adniitted during the lltigation an(i would be perinitted to

graduate regardless of the outcome of the suit).
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Finally, the gist of plaintiffs' claims is the risk of jirture harm, e.g., the severe pain they woutd

suffer during their executions in the, event of a failure to administer effectivcly the first drug in the

"three-drug protocol." As stated, pancuronium bromide and potassiutn cliloride no longer will be

used in Ohio's lethal injection proccss. Thus, there is no issue hese of remedying the effects of prior

allegedly unconstitutional acts, in sum, plaintiffs' eonsututional challenges to defendants' previous

"three-drug pi-otocol" are tnoot.

D. The claims that plaintiffs have been deprived of rights to "unfettered"
presence of cotnisel during their execution and to a "property interest" in
painless exeeution on tlieir face fail to state legal grounds for relief.

Plaintiffs Bethel, Elmore, Jackson, and Ketterer allege that Ohio's procedures deny thenz

"the unfettered right" to have counsel present to witness their executions and to represent their

hntcrests. The above plaintiffs further aver that Ohio's pr-ocedures violate their rights under the

governing Ohio statutes to an execution withoat a risk of unnecessaty pain, and that this is

tantamount to a"property interest," the deprivation of which violates their Fourtecnth Amendment

due process rights. In strpport of the latter claim, plaintiffs rely on the decision of an Ohio trial

judge consti-uing the statutes in question to confer such rigbts upon condemned inmates. As

explained below, plaintiffs' novel claims arc insufficient as a matter of law to sustain any relief.

It has been the law for over a hundred years that a condetnned prisoner lias no rights tmder

the Due Process Clause regarding the nutnber and character of those who may witness his

execution, and that the state's control over such matters "are regulations which the legislattre, in its

wisdom, and for the public good, can legally prescribe." Holden P. Minnesota, 137 U.S. 483 (1890).

I3ere, these plainriffs merely attempt to reassert a theory of recovery which has long been decided

against their claim, which alone justifies the dismissa] of this claitn.

Also, the Supreme Court of the United States has held that the Eighth Amendment, "which

is specifically conccrned with the unnecessary and wanton infliction of pain in penal institutions,"
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serves as the primaiy source of snbstantive protection to convicted prisoncrs. IY/hitley v. Gllbers, 475

U.S. 312, 327 (1986). Here, these plaintiffs are attempting to obtain relief regarding the conditions

surrounding their punishment by relying upon due process-based theories. "I'he Eighth tlmendment

provides thcir forum for relief, if they have any, but Holden, srpia, already holds they do not.

Furthermore, daese plaintiffs are attempting to obviate the most basic elements of a civil

rights claim raised under 42 U.S.C. ^ 1983. To present a claim under 42 U.S.C. ) 1983, a plaintiff

must allege and prove that (1) a defendant acted undex color of state law and (2) the defendant's act

violated plaintifPs rights protected by federal law, eithei the federal constitution or the laws of the

Unite.d States. F/agg Bror., Inr,^ aa Bmok.r, 436 U.S. 149, 155-57, 98 S. Ct. 1729, 56 L. Ed. 2d 185

(1978); Searg v. City of Dayton, 38 F.3d 282, 286 (6th Cit. 1994); see also Adickes v. S. H. Kress & Co.,

398 U.S. 144, 150, 90 S. Ct. 1598, 26 L. Ed. 2d 142 (1970). "The plain language of secdon 1983,

interpreted and tinderscored by the Supreme Court in Mairxe v. Thiiioutat, 448 U.S. 1, 65 L. Ed. 2d

555, 100 S. Ct. 2502 (1980), solely supports causes of action based upon violations, under the color

of state law, of federal statutory law or constitutional rights. Section 1983 does not provide a cause

of action for violauons of state statutes: " Becri v. Univer.ral flealtfi .S'y.rtem, 371 F.3d 165, 174 (3rd Cir.

2004). Thus, to ehe extent these plaiutiffs challenge Ohio's lethal injection procedures based upon

Ohio's statutes, their claims must fail as raised under 42 U.S.C. ^ 1983.

Even more reasons support the denial of the instant clairn. Viewed in light of the above

clearly established law, plaintiffs' claims are insufficicnt as a matter of law to sustain relief. No

decision of the Supreme Court of the United States or a circuit court of appeals has ever held, to the

defendants' ktsowledge, that a condeu-ined inmate has an "unfcttered right" to liave liis counsel

witness his execution. Moreover, plaintiffs aver no facts from which it may be reasonably found

that defendants have unre.asonably restricted their access to counsel, up to and including ttie

moment of execution. It is indisputable that plaintiffs may choose to have counsel witness their
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executions. As noted previously, Ohio's procedures provide for ]ine.s of communication between

the execution chamber and responsible government officials. Plaintiffs aver no facts from which it

could be reasonably fonnd that defcndants would restrict cotmsel's access to those perntitted lines of

comrnmiication in the event that communication between the inntate and his counscl were necessaiy

for the pur-laose of counsel's representation in an on-going proceeding with respect to which the

prisoner enjoyed a constitutional right to counsel's assistance. Siunply put, when the last appellate

effort is exhausted, any estabIlstied right to counsel terminates. Plaintiffs subnuttecl no basis upon

which to conclude that this ight persists after appellate efforts are exhausted.

Viith respece to plaintiffs' remaining claim, plaintiffs' substantive riglits regarding the

punishment they receive from the state are those guaranteed by the h;ighth Atnendment. Vhitley P.

111her.r, vttpra. To the extent that they seek relief undet Section 1983 based on the decision of a state

trial judge that Ohio's procedures violate Ohio law, plaintiffs as a niatter of law have not alleged a

claim upon which relief may be granted. Been P. Universal Health Systeln, sxpta.

III. Conclusion and Request for Relief

Defendants ask the Court to set an expedit.ed briefing schedtde. They ask that any

opposition bc filed no later than November 20, 2009. They ask that any Reply be due November

24, 2009.

For the reasons set forth above, defendants have shown that they are entitled as a matter of

law to final judgme.nt in their favor. Accordingly, defendants respectfully request that Ihe Court

grant the instant motion for summary judgment.
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Respectfully submitted,

RICHARD CORDRAY
Ohio Attorney General

s/ 94" 4 tfU/I/i
CHARI.ES L. WILLE* (0056444)

Principal Assistarrt Attorney General

*Lead Couzarel

s/ J. E'racllolloavcry

1. ERIC HOLLOWAY (0063857)
Assistant Attorney General

Criminal Justice Section
150 East Gay Street, 16th Floor
Columbus, Ohio 43215
(614) 728-7055; (614) 7288600 (fax)
F,mai1: charles.wiIle@ohioattorneygenesal.gov
Eric.floHoway@OliioActorricy(;eileral.gov
Counsel for Defendants

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing has been fotwarded to counsel fox plaintiffs on this

13th day of November, 2009, via the court's elcctronic hling systetn. A copy of this fiIlng will be

saved on all parties and counsel for parties through the Court's P,CI' system.

s e)64" L, wIle
CHARLES L. WILLE (0056444)
Principal Assistant Attorney General
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In re: I2ie.6rtrrJCooeyv. 12nfier67`af}, Case No. 2:04-cv-1156 (S.I>. C7hio) (I'rost, Dj.)

Affi vit of T4try Coliina

County of Franlclin

State of Ohio
ss

aving been duly sworn, the affiant testifies as follows:

T aniTerry Collins; I have personal 1 rio,^vdedge of the fact_s in this affidavit, and T arn

coinpetent to testify.

2. I am the Director of the Ohio Deparunent of Rehabilitation and Correction ("ODRC"). As
part of my duties, I ensure that Ohio's death penalty is carried out lawfully.

3. T enforce aind am able to modify ODRC's policy directive regarding executions by iethal
injection. ODRC's polic.y ditective Por the execution of a condenmed offender by iethal
inje<:tion is nnmbered 01 -COM-'11.

4. I have given instn.ictiozis to change the lethal injecrion procedures. The previous method
used three dnigs: thiopental sodium, pancuroniutn brotnide; and potassium chloride.

5. Two changes have occurred, first regarding the chemicds used and second regarding the
inclusion of a back-up procedure.

6. For the first change, going forward, pancuronium hroniide no longer will be used as pare of

the lethal injection process. Also, potassium chloride no longer will be used as part of that

process.

7. Instead, as the first alternative, the execution proc€sdures will use five (5) grams of thiopental
sodium. That chemical wlll be injected via an established intravenous ("lV") site, aa
explained in more detail below,

7.1 The members of the execution team that are qualified under Ohio law to adxniruster

intravenous medications will consider the feasibiliq= of establishing one or two

hitravenous injection sites. Such members inay tnake reasonable attempts to ^

establish IV injection sites.

7.2 lJpon the establishment of one or more IV injection sites, the execution shall be

performed by the administration of five (5) grau7s of th,iopental soclium via the IV

inject'ion site.

7.3 'Ihe thiopental sodium shall be prepared with 25 nig/cc concentration, 40 ec per
gr:atn for a total of 200 cc, administered in five svYinges.

7.4 The offender wi11 be subsequentl,v examined to confirm unconsciousness and lack of
respiration. Additional thiopental sodium may be adtninisteced if necessary.

8. Asecond change has beezi made to the lethal injection procednre. As a back-up, if an IV
site cannot bc established or maintained, then an intramuscular ("ID4") injection may he
used. That injection would consist of 10 milligrams ("mg") of midazolam and 40 tng of
hydrornwphone, as explained in more detail below.

DEFENDANTS' EXHIBIT A
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In rc: Richard Goocy v. Robert Taft, Case IVo. 2:04-cv-7156 (S.D. Oliio) (Frost, D.J.)

8.1 If the team beTieves it is not feasible to establish an IV iajection site, or
if the tcam attempts and fails to establish or xmaintain a site after reasonable efforts,
thc team shall consult with the warden arho Nvill in ttun consult with the director.

8_2 Upon the approval of the warden and the director, thc team may use the IM
injection method described below.

8.2 A team member shall prepat-e 10 mg of midazolam with 5mg/mT. concentration and

40 mg of hydromorphone prepared with 10 mg/n1L concentration. The 10 mg of

midazolam anc140 mg of hydromorphot7e shall be combined in a shringc for TR4

injection.

€3.3 ']'his combination shall be injected into a large muscle of the inmate, such as the

deltoid, the thigh or the buttocks.

8.4 After five minutes, a tcam member will examine the offendei to confirm

unconsciousness and a lack of t cspiraiion. An additional s,vringe of midazolam and

hpdromotphone identica2 to the fv-st may be administered if necessary.

8.5 A ftet- an additional five minutes, a t:earn member will examine the offender to
confirm unconsciousness and a lack of respiration. ,t1,n addidonal syringe of 60 mg
hydromorphone only will be administered if necessau-y.

9. The changes presented above will become effective no later than November 30, 2009. The

changes will be iniplemented in suf6cient ti ne ta conduct the execution of Kenneth Biros,

scheduled for December 8, 2009.

haFrt6nr q((.rani instfm.r rramrg0ii.

Terr.y^ollixis, Director
Ok o ^epartuient of Rehabilitation and Correction

Signed and swc n before me tbis IZ day of Novexnbec, 2009.

i 11r.liR 11 U RC7t1^
Ail6PIiPy 1t Li}Pi

rahiK; s!ale af Ohio
'IC!il$$I^;i i1iii Cdo ^'"9lie^i4131,7t?iu
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