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EXPLANATION OF WHY THIS CASE IS NOT A CASE OF PUBLIC OR
GREAT GENERAL INTEREST AND DOES NOT INVOLVE A

SUBSTANTIAL CONSTITUTIONAL QUESTION

Anuabell B. Poole, appellant herein, seeks to invoke this Honorable Conrt's jur•isdiction

over this discretionary appeal. For the following reasons, jurisdiction in unwan•anted, and the

appeal should be dismissed.

Appellant argues that the trial court abused its discretion by fai].ing to advise her of her

Fifth Ainendrnent rigllts. The Elevent.h District Court of Appeals held that the trial court did not

erT because appellant had already plea guilty, was sentenced, and had failed to assert the Fifth

Amendnlent privilege at any time diuing her former co-defendant's trial. Slate v. Poole, 11" Dist.

App. No. 2009-A-0010 at 11[32., 2009-Ohio-5634.

In its holding, the Eieventh District Coiu-t of Appeals relied on case law establishing that

once a co-defendant pleads guilty it is within the discretion of the trial coart to infonn the witness

of the Fifth Amendment privilege. Id. at 931. Based oit the theory that appellant could have

testified to any number of sitrLations when questioned about the jacket. Coffman was wearing, the

court detenniued that the trial court did not abuse its discretion in failing to infonn her of her

Fifth Amendment privilege. Td. at'f(38-40.

The discretionary appeal at bar presents neithei- a constitutional violation, an issue of

great public or geueral interest, nor an issue of fnst impression. Therefore, appellant's bid for

jurisdiction must fail.
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STATEMENT OF TIIE CASE

The Ashtabula Cotmty Grand Jary returned an indietment on Septelnber 19, 2008,

charging Annabell Poole, appeIlantherein, withPoesession of Drugs, in violat.ion of R.C.

2925.11(A) &(C)(1)(a), a felony of the fifth degree. Upon arraignment, appellant pled not guilty

to the charge.

Appellant tiled a Mot.ion to Dismiss/ Suppress on October 24, 2008, alleging, among

other ttiings, that appellant's Fifth Amendmcnt right. against self incrirnination was violated. A

hearing was held on this motion and the trial court grauted the suppression portion of the motion

finding that appellant's Fifth Amendment rights had been violated.

The State of Ohio filed a notice of appeal. Thc Sleventh District Court of Appeals

reversed the decision of the trial cour^t. and remanded the case for farther proceedings. State v.

Poole, 11°i Dist. App. No. 2009-A-0010 at §41, 2009-Ohio-5634. Appellant now seeks

jurisdiction in this Honorable Court.

STATEMENT OF THE FACTS

The present case stems from a trattic stop of appellant and Robert Coffinan which took

place on Decetnber 15, 2007. (T.p. 2008CR65 5-6.) While retuniing from a trip to the bauk they

were pulled over for speeding. (T.p. 2008CR65 6.) Appellant was a passenger in the vehicle.

(T.p. 2008CR65 7.) According to appellant, Mr. Coffman was wearing her wintei coat when

subject to a search by police after the traffic stop. (T.p. 2008CR65 9.) During the search,
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methamphetamiue was discovered in the pocket of the coat Mr_ Coffman was wearing. (T.p.

2008CR65 10.) At Mr. CofCnian's trial appellant indicated that this tnethamphetamine belonged

to her. (T.p. 2008CR65 10.)

As a result of the traffic stop and subsequent search, appellaut was arrested in addition to

Mr. Coffrnan. (T.p. 2008CR65 10.) Appellant eventually pled guilty to possession of chemicals

for the nianufacture of dt-ugs and was sent t.o prison. (T.p. 2008CR65 11.) At the time of he-

testiinony at Mr. Coffnian's trial, appellant was incarcerated. (T.p. 2008CR65 1.)

bo

Prior to her testimony, the State of Ohio had no specific idea as to wliat appellant was

ng to testify to. (T.p. 2008CR365 20.) The discovery that the methamphetatnine in Mr.

Coffman's coat pocket actually belonged to appellant occurred at this time and not at the tnne of

the traffic stop. (T.p. 2008CR365 21.) At the time appellant pled guilty t.o the manufacturing

cYiarge she did not indicate that the methamphe-tatnnle focmd in Mr. Coffnian's coat belonged to

her. (T.p. 2008CR365 21.) 'I'he police report did not offer any information that would have led

the State to believe that appellant was going to elaim ownership of the methaniphetatnine in Mr.

Coffinau's pocket. (T.p. 2008CR365 26.) The State of Ohio believed that the purpose of

appellant's testimony was merely to show Mr. Coffrnan's cooperation with police officers. (T.p.

2008CR365 27.)
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ARGUMENT

PROPOSITI0N OF LAW

ONCE A CO-DEFENDANT PLEADS GUILTY AND IS
SENTENCED, THE PRIVILEGE AGAINST SELF
INCRIMINATION IN TIIAT CASE TERMINATES AND ATRIAL
COIIRT HAS DISCRETION IN DECIDING WHETHER OR NOT
TO INFORM HEER OF HER FIFiTI AMENDMENT PRIVILEGE.

"`The Fifth Amendment privilege against self-ineriniination protects a witness fi•om

answering a question which night incritninate hirn if it is determined ui the so und discretion of

the trial court that there is a reasonable basis for the witness [to] apprehend that a direct answer

would incr•iminate hinL "' Poole at 9[20 quoting State v. Cunarnings (Nov. 5, 1990), 5`s Dist. Nos,

89-CA-45, 89-CA-46, 1990 Ohio App. LEXIS 5126, *4, citing Matson v. U.S. (1917), 244 U.S.

362. "`It is witliin the discretion of the court to warn a witness aboat the possibility of

incriminating herself, United States v. Silverstein (C.A. 7, 1984), 732 F.2d 1338, 1344, just so

long as the court does not abnse that discretion by so actively encoiu•aging a witness' silence that

advice becomes intunidation. "' Id. at T21 quoting State v. Abdelhaq (Nov. 24, 1999), 8°i Dist.

No. 74534, 1999 Ohio App. LEXIS 5573, *16, citing United States v. Artlnar (C.A. 1991), 949

F.2d 211, 216.

In order for a trial coui-t to iule on whether it is reasonable for a witness to claim Fifth

Amendment privilege, the witness must first invoke the privilege in response to a particular

question. Id. at 9[22. "`[I]t is well-established that a district court may not rule on the validity of

a witness' invocation of the fifth a nendrnent privilege agaiust compulsory self-incrimuiation

tmtil the witness has asserted the privIlege in response to a particular question. "' Id. at T23

quoting United States v. Stephens, 492 F.2d 1367 (61' Cir.), cert. denied, 419 U.S. 852, 95 S.Ct.
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93(1974); United States v. Harmon, 339 F.2d 354, 359 (6°i Cir. 1964), cert. denied, 380 U.S. 944,

85 S.Ct. 1025 (1965).

"[If n order for a trial court to n.rle on a claitn of privilege against self incrimination, the

witness must first assert it in response to a particular question. The trial court then exercises its

discretion in determining whether it is reasonable for the witness to assert it. Since Poole never

asserted a Fifth Amendinent privilege during her testiinony in Coffman's trial, the judge did not

erf in not ruling on the privilege." Id. at 125.

Ohio Appellate Courts have held that a trial court has a duty to inforin a co-defendant. of

his privilege against self inerimination, however, once that co-defendant pleads guilty, it is

witliin the discretion of the trial court to inform the witness of the privilege. Id. at 9[31 citing

State v. Carter, 4t° Dist. App. No. 07CA1, 2007-Ohio-2532; State v. Oden (July 21, 1977), 8°i

Dist. No. 36241, 1977 Ohio App. LBXIS 9374. Moreover, "courts hold that ouce a co-deiendant

pleads guilty and is sentenced, hi.s privilege against self incrimination in that case terminates."

Id. at 11[32 citing Bank One of Clevelatul, N.A. v. Abbe (C.A. 6, 1990), 916 F.2d 1067, 1076;

Mitcheld v. United States (1999), 526 U.S. 314, 325.

In the present ease, "when Poole testified for Coffinan, she was no longer a co-defendant

in a pending criminal case with Coffrnau. WhIle she retanzed a privilege against seJf-

incranination as to other potential critninal charges, she did so as a witness and not as a co-

defendant. The trial com•t therefore had discretion in dee:iding whether to infoim her of her Fifth

Amendrnent privilege as it would concet-aing any other wit,ness." Id. citing IJnited States v.

Boothe (C.A. 6, 2003), 335 F.3d 522, 525, cert. denied at (2004), 541 U.S. 975.

"Poole argues that because she testified the coat Coffinau was wearing was hers, the trial
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court in Coffinan's case should have known she wonld thereafter adinit the di-ugs found in his

pocket wei-e hers. She argnes the trial court `should' therefore have advised her of her rights."

M. at 9[37.

"At the suppression hearing, Poole had the bnrden to prove the tsial judge in Cof&nan's

case abused his discretion by not advising her of he- rights. However, the prosecutor stated at the

suppression hear•nig that he had no idea what Poole was going to say at trial. Although lie

inteiviewed her prior to her testiinony in Coffinan's trial, she never told him she was going to say

the methainphetarnine found in Coffrnan's pocket was hers. He thought she was going to t.estiPy

that Coffinan was cooperative and was surprised when the officer found the drugs in his pocket.

If the prosecutor did not know what Poole's testimony would be, we fail to see how the judge in

Coffman's trial can be required to have anticipated it. This is particularly true since Poole never

asserted her Fifth Autendinent privilege." Id. at 1][38.

Poole's testilnony that the coat belonged to her did not necessarily tnean she was going to

say the drugs were hers. Id. at 139. She could have said the drugs belonged to a third party who

for sorne reason left them in the coat. Id. "Thus, whei Poole testified the coat Coffman was

wcaring was hers, it did not necessarily follow that she was goitig to incrinrinate herself. Poole

th.erefore failed to sustain her burden to prove the trial judge in Coffrnan's case abused his

discretion in not stopping her testiniony to advise her of the privilege against self incriniination."

Id. Accordiugly, the t17a1 court did not abuse its discretion in not advising appellant of her Fifth

Amendment rights.
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CONCLUSION

For the foregonig reasons, the State of Ohio respectfully reduests this Honorable Court to

deny jurisdiction atd distniss the discretionary appeal at bar.

Respectfully submitted,

TI3OMAS L. SARTINI (0001937)
PROSECUTING ATTORNEY

SIWey M. Pratt (0069721)
Assistant Prosecntor
Ashtabula Count.y Prosecutor's Office
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(440) 576-3662 Fax (440) 576-3600
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