
No. 2009-1998

In the Supreme Court of Ohio

APPEAL FROM THE COURT OF APPEALS
NINTH APPELLATE DISTRICT

SUMMIT COUNTY, OHIO
CASE NO. 24567

DONALD WARD, et al.
Plaintifls-Appellees,

V.

SUMMA HEALTH SYSTEM, et al.,
Defendants-Appellants

MEMORANDUIVI OF APPCLLEES
DONALD WARD, ET AL.,

IN OPPOSITION TO .IURISDICTION

S. Peter Voudouris (0059957)
(Counsel of Record)
Nicole Braden Lewis (0073817)
Karen E. Ross (074173)
'I'ucker, Ellis, & West, LI.P
1150 Huntington Building
926 Euclid Avenue
Cleveland, OH 44115
216.592.5000
Facsimile: 216.592.5009
Attorneys for Defendantsl
Appellants, Summa Health System

Douglas G. Leak (0045554)
(Counsel of Record)
One Cleveland Center, 9"' Fl.
1375 E. 9"' Street
Cleveland, OH 44114
216.623.0150
Facsimile: 216.623.0134
Attorney for non-party Appel
Robertl: Deb.ski, MD.

Michael J. Elliott (0070072)
(Counsel of Record)
Lawrence J. Scanlon (0016763)
SCANLON & ELLIOT'1'
400 Key Building
159 South Main St.
Akron, OH 44308
330.376.1440
Facsimile: 330.376.0257
MElliott(a),scanlonco.com
Attorneys, f'or PlainliJ'fs/Appellees
Donald and Susan Ward

MED
Ni4/y ,'' UaV'q

CLENK OF COURT
SUPRENIE COUnT OF ®HIO



David M. Best(00]4349)
4900 West Bath Road
Akron, OII44333
330.665.5755
Facsimile: 330.666.5755
Attorneyfor non partyAppellant
Robert R Debski, M.D.



TABLE OF CONTENTS

'I'able of Authorities ........................ ....................................................................................... ii

1. Explanation of wliy this case is not one of public of great interest .................................... I

II. Statement ofthe case and facts .............................................................. ...................... 2

III. Law and Argument .......................................................................................................... 5

DEBSKI'S PROPOSITION OF LAW NO. 1: The Ninth District's
decision is in direct conflict with this Court's decision in Roe v. Pltxnned

Parenthood Southwest Ohio Reginn, (2009) 122 Ohio St. 3d 399, 912
N.E.2d 61, 2009 Ohio 2973 in that it allows for the production of personal

medical informatioti of non-party patients in violation of the physician-
.........................................................................................................patient privilebe 5

DEBSKI'S PROPOSITION OF LAW NO, 2: The Ninth District's
decision is in direct conflict witli this courC's decision in Medical Mutual
v. Schlotterer, 122 Ohio St. 3d 181, 2009 Ohio 2496 and the first district's
decision in Calihan v. Fullen (1992), 78 Ohio App. 3d 266 in erroneously
holding that a patient is not a protected source when asserting the
physician-patient privilege ......................................................................................... 8

SUMMA'S PROPOSITION OF LAW: A health care entity with
knowledge or possession of a non-patient's private health information
cannot disclose or produce that information without an express waiver
t'rom said non-patient . ................................................................................................ 9

IV. Conclusion ....................................................................................................................... I 1

Certificate of Seivice ............................................................................................................. 13

CONCLUSION

CER'I'IFICATE OF SERVICE



TABLE OF AUTHORITIES

CASES

Riddle v. Warren General Hospital, (1999), 86 Ohio St. 3d 295 ......................................... 7

Calihan v. 1%ullen, (1992), 78 Ohio. App. 3d 266 .................................................................. 6, 8, 9

.Iackson v. Greger, (2006) 110 Ohio St. 3d 488 .................................................................... 7, 11

Medical Mutual of Ohio v_ Schlotterer, (2009), 122 Ohio St. 3d 181 ................................... 6, 8

Roe v. Planned Parenthood Sottthwest Ohio Region, (2007), 173 Ohio App. 3d 414 .......... 7, 11

Roe v. Planned Parenthood Southwest Ohio Region, (2009), 122 Ohio St. 3d 399 .............. 6, 7

STATUTES

I-lealth Insurance Portability and Accountability Act of 1986,
("HIPPA") 42 U.S.C. 1301 et sed.............................................................................. 9, 10

R.C. 2317.02(B) ..................................................................................................................... 7, 8, 9

REGULATIONS

45 CFR § 164.512 ................................................................................................................... 10

RULES

Civ. R. 26 ............................................................................................................................... 11

ii



I. Explanation of why this case is not of public or great general interest.

This is not a case of great public or general interest and therefore should not be accepted

for further review by this Court. The absence in Appellant's own memorandum of any

demonstrable basis of such inlport demonstrates that the matter should not be reviewed.

'Throughout Appellant's memoranduni it is repeatedly alleged that the lower court's decision lias

put an end to the physician-patient privilege within its purview. Nothing could be further from

the truth. The Appellant's memorandum misstates the lower court holding by claiming that a

patient is no longer protected by the physician-patient privilege. Not only is this an inaccurate

reflection of the lower court's holding but is contrary to the express dictates contained within the

statutory physician-patient privilege which the lower court relied upon as thc basis of its

decision.

The Appellant was correct to point out the concern the Ninth District had when deciding

that under certain circumstances an individual may be obligated to reveal matters concerning his

or her own medical condition. What it failed to rnention was that the Ninth District proceeded to

clarify and reconcile the concerns raised:

[I]t might seem that such a pronouncement would obliterate the privilege entirely.
However, we do not believe that is the case. Compelling the patient to testify
concerning the patient's medical condition or communications made to or by the
patient's physician could only possibly require the patient to disclose inforniation
within the patient's laiowledge. Information unknown by the patient and only known
by the patient's doctor or only contained in the patient's medical record could not,
and would not, be disclosed and clearly would fall within the privilege.

Ward at 126.

In this case the issue is not whether a patient is protected from the disclosure of medical

inforniation. The lower court and the statutory privilege make it clear that absent a waiver

documents, records, information and physician-patient communications are not discoverable



irom a protected source. Id at 26. The Ninth District correctly decided that in certain limited

ciremnstances information being sought from an individual's own personal knowledge does not

fall within the privilege. Id. at 25.

II. Statement of the case and facts.

On May 26, 2006, Donald Ward was admitted into Appellant, Summa Health System,

("Summa") to undergo heart valve replacement surgery. When adinitted, Mr. Ward was an

otlierwise healthy individual, free of any known disease or virus, other than his hear-t condition.

During Mr. Ward's admission into Sunima he was exposed to Hepatitis B. On or about October

10, 2006, as a result of this exposure, Stnnina notified Mr. Ward of the need for testing pursuant

to the hospital's Hepatitis Look Back Program. Thereafter, Mr. Ward was tested and diagnosed

as having IIepatitis B.

Only the Appellants know exactly how, when, and why Mr. Ward was exposed to

Ilepatitis B during the operative procedure. What has been deterniined, however, is that one of

Mr. Ward's niedical providers exposed him to Hepatitis B during the valve replacement surgery.

Appe]lees have been unsuccessful in determining wliich individual exposed Mr. Ward to

IIepatitis B due to the lack of cooperation on the pa-t of Sununa and fhe inability to compel

infortnation from the non-party Appellatit, Dr. Debski, which should have been discoverable in

the proceeding.

As a result of the exposure and testing positive for Hepatitis B a Complaitrt was filed on

behalf of Appellees, Donald and Susan Ward. Sutnnia was named as a Defendant. In order to

pursue the matter, Appellee requested information known to Sutntna pertaining to who caused

the exposure to Hepatitis B, when the exposure occurred, and how the exposure happened.

During discovery, Sumnia retased to provide information that would identify the individual or
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individuals responsible for Mr. Ward's exposure to Hepalitis B. Documentation prepared by a

conglomeration of local heaith departments entitled the IIepatitis B Study produced by Summa

that would further indicate who, how, and why Mr. Ward was infected with Hepatitis B, was

produced in a redacted form. (See Defendant Stnnnza Health System's Privilege Log ("Privilege

Log") dated November 14, 2007 attached as Exhibit 2 to Plaintiffs' Motion to Compel and

Motion for Protective Order.) Any information identifying the individual responsible for

exposing Mr. Ward to Hepatitis B was completely removed from the record along with other

information that may or may not identify the individual responsible for the exposure.

Dr. Debslci was a health care worker involved in the subject surgery. In fact, he was the

surgeon who performed the open heart procedure. At the time of the procedure lie was not an

employee of Summa. Aecording to the redacted version of the IIepatitis B Study, the individual

responsible for the exposure was a healthcare worker, (Abell Depo. at p. 33 11. 9-16.) During her

deposition, the Director of lnfeetion Control for Summa conceded that the exposure occurred

sometime during Mr. Ward's stin-gery (Abell Depo. at p. 35 1L 1-4) and the person responsible

was not an employee of Summa. (Aheli Dcpo. at p. 33 Il. 17-19.) Dr. Debski fits all known

criteria as the source of Mr. Ward's Ilepatitis B exposure and infection.

Appellants served a subpoena duly issued on Dr. Debski that required his attendance to

testify on matters such as did he have Hepatitis B at the time of Donald Ward's surgery, when

did first become aware that he had contracted Hepatitis B, what precautions and other procedures

did he take to limit or avoid exposure toward other individuals, did Sunima ever become aware

of his infection, and did he ever notify Summa or other institutions where he had patient

privileges of the infection. Rather than attend his deposition, counsel for Dr. Debski responded

and stated that he would not add any information that was not stated in the medical records. (S'ee
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Letter of Counsel David Best dated January 23, 2008 attached as Exhibit 2 to Plaintiffs' Brief in

Opposition to Protective Oider filed by Robert F. Debski.) His attorney also provided that under

no circuinstances would Dr. Debski talk about his own personal medical situation. (Id.)

On December 4, 2007, Appellants filed a motion to compel to receive the documentation

and interrogatory answers that Summa was unwilling to provide in their entirety, see supra.

Summa filed a Motion for Protective Order to protect whatever interest it had in tilyning over the

evidence and non-party Appellant, Dr. Debski, filed a motion for protective order from testifying

on matters relevant to Mr. Ward's exposure to Hepatitis B, see supra.

On June 5, 2008, the trial court denied Appellees Motion to Compel and Motion for

Protective Order, and granted non-party Appellant's Motion for Protective Order. (Trial Court

Order dated June 5, 2008.) That decision was appealed to and subsequently remanded ftom the

Nintli District in CA No. 24289. By entry dated September 23, 2008, the Appeals Court found

the matter not to be a "final, appealable order." Upon remand, the trial coru-t ordered Appellees

to file an affidavit of inerit within forty-five days. AppeAants were unable to do so because they

were unable to discover the source of Donald Ward's exposure to Hepatitis B which was due to

the trial court's order denying the inotion to compel and granting non-party Debski's motion for

protective order. Thereafter, the trial court dismissed Appellees' claim by Order dated

December 22, 2008. (Trial Coiul Order dated December 22, 2008.) Thus, the subject appeal

ensued which was determined to be a final appealable order. Ward at T 7.

In its Decision and Journal Entry dated September 16, 2009, the Ninth District reviewed

three assignments of error presented by the Wards. As an initial matter, the Ninth District

reviewed whether the inforniation sought froni Summa was confidential and privileged from

disclosure as held by the trial court. The Ninth District coirectly decided that the trial court
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failed to conduct an in carnerci review of the documents in question and was therefore

insuffrcient evidence to conclude that the documents were privileged under the statutory

priviteges raised by the Appellants below. Because the Ninth District correctly ruled on error in

the trial court that part of the lower corLrt's decision has not been appealed.

The second assignment of error] presented by the Wards was that the trial court erred in

granting Dr. Debski a protective order by determining that the physician-patient privilege applied

to bar the Appellees from questioning the doctor on his own personal health and whether he was

the source of Donald Ward's exposure to Hepatitis B while undergoing surgery. In deciding that

the physician-patient privilege did not apply the Court simply looked to the language of the

statute and applied the statutory language to the facts and circumstances at hand.

Because the Ninth District was simply interpi-eting statutory language this is not a case of

great public or general interest.

1 The third assignment of error addressed the trial eorut's decision to dismiss the Wards' claim
pursuaait to the inability to file the affidavit of inerit. The inability to file the affidavit of merit,
however, was a direct result of the inability to discover the source of Donald Ward's exposure to
IIepatitis B. As such, the Ninth District held that the trial coui-t erred in dismissing the case

when it also erred on the discovery issues.
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III. Law and Argument

PROPOSITION OF LAW NO. 1: The Ninth District's decision is in direct
conflict with this Court's decision in Roe v. Planned Parenthood Southwest Ohio
Region, (2009) 122 Ohio St. 3d 399 in that it allows for the production of
personal medical information of non-party patients in violation of the physician-
patient privilege.

The Ninth District's decision does not conflict with the Court's decision in Roe as it

did not deal with or address any of the facts or circumstances addressed by the Ninth

District in its decision below. 2

The basis or reason why the Appellant believes this case to be of great public or general

interest is due to purported conflicts between the Ninth District decision and decisions by this

Couit as well as other court of appeals decisions. This same argument has already been

attempted and lost by the Appcllant in the Ninth District. Dr. Debski and Stm7ma previously

moved the Ninth District to certify a conflict between its decision and the Supreme Court

judgments in Roe and Medical Mutual of Ohio v_ Schlotterer, (2009) 122 Olrio St. 3d 181, as

well as the First District Cow•t of Appeals decision in Calihan v. Fullen (1992), 78 Ohio App. 3d

266, see infra. While the Ninth District held that allcged conflict between a district eourt and the

Supreme Court is not a proper ground for certification it did evaluate Appellant's arginnent that

its decision conflicted with the Calihan decision. See Journey Entry entered October 27, 2009,

C.A. No. 24567, p 2 of 3.

One thing that is entirely missing from the Appellant's argument is the simple fact that

none of the cases cited to by it are in any way factually amalogous to the fact at laand. The Roe,

Schlotterer and C'alihan decisions all involved cases where a party was attempting to compel the

2 As the Appellant Summa I-Iealtli System has filed a confused and confusing "me too"
memorandum in support of jurisdiction its Proposition of Law will be addressed following the
two propositions raised by Appellant Debski in his memoranduin in support of jurisdiction.
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discoveiy of confidential medical records from a protected sorn-ce. See e.g., Roe. The Ninth

District held that no such conflict of law existcd as its own decisioti did not deal with

confidential medical information from a protected source but rather was limited to the issue of

whether Ohio R.C. 2317.02(B) prevented testimony by a person that may concern his medical

condition. For that reason and that reason alone none of the decisions cited to by the Appellant

do not conflict with the Ninth District's decision.

The Appellant wishes to analogize the case at hand to the Roe decision. In reality the Roe

decision is of no relevance to this case. In the Roe decision, there was no issue of whether

information being sought by the Roes was confidential information subject to statutory

protection. The Roes sought discovery of the medical records of non-party minors. Roe, 122

Ohio St. 3d at 402. Based upon the Court's deeision in Biddle v Warren General (tospital,

(1999), 86 Ohio St. 3d 395, the trial court deterrnined that that such confidential information may

be discoverable "[where] their need for the information outweighed the nonparty patients'

interest in maintaining the confidentiality of their records. Roe, 122 Ohio St. 3d at 402. The

court of appeals reversed the trial court's decision but on the grounds that the records were

unnecessary to the Roe's case and even if necessary the countervailing interests of the nonparty

patients outweighed the probative value of the records to the case. Id., citing to Roe v. Planned

Parenthood Southwest Ohio Region, 173 Ohio App. 3d 414 at 1142-44. This Court accepted

jurisdiction on the issue of whether the Roes were able to discover confidential records of third

parties pursuant to the authority expressed in Biddle. In denying the Roes proposition this Court

held that "[a]ny such exception to the physician-patient privilege is a matter for the General

Assembly to address." Id. at 408, citing to Jackson v. Greger, 110 Ohio St. 3d 488, at ¶13.

(Quotation omitted.)
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'1'his case does not deal with nor does it address the release o1' confidential medical

records by a protected source such as a pliysician, medical practice, clinic, or hospital. 7'his case

is ttot asking the comt to create a judicially created waiver or exception to the physiciaai-patient

privilege. This case involves an individual who just happens to be a physician who is being

asked about his own medical condition. While the inforrnation sought may be of a personal

nature and therefore other protections may apply, see infra, it is not information protected by the

physician-patient privilege. 'I'he Wards are not requesting tliat any of Dr. Debski's own medical

records be produced or that any of his own medical providers provide them with information.

And while Dr. Debski is not a party insomuch as he has not named as such in the Complaint he is

a likely source of Donald Ward's exposure. Because of this there can be no doubt that the

information sought is of relevance to the case at hand.

PROPOSITION OF LAW NO. 2: The Ninth District's decision is in direct
conflict with this court's decision in Mertical Mutuul v. Sehlotterer, 122 Ohio St.

3d 181, and the first district's decision in Calihun v. Fullen (1992), 78 Ohio App.
3d 266 in erroneously holding that a patient is not a protected sonrce when
asserting the physician-patient privilege.

Appellant's second proposition of law does little more than advance the same argument

that was set forth in its first proposition and law and because of this it too is wrong.

Like the decision in Roe the decisions in Medical Mutual of Ohio v. Schlotterer, (2009)

122 Ohio St. 3d 181, and Calihan v. Fullen (1992), 78 Ohio App. 3d 266, addressed the

discoverability of medical records from a protected source. Nothing in eitlier ot' those two

decisions is in conflict with the Ninth District's decision. In fact in denying the Appellant's

motion to certify a conflict expressly analyzed the Calihan decision to its own.

We conclude that no confliet of law exists. As noted above, in the instant case, we
determined that the physician-patient privilege pursuant to R.C. 2317.02(B) did not
protect the patient, in this case Dr. Debski, from being required to testify at a
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deposition about his medical information. Thus, our holding was lirnited to the issue
of whether R.C. 2317.02(B) prevented the testimony of the patient. Calihan, by

contrast held that "the R.C. 2317.02(B) physiciairpatient privilege protected (the

patient'sl metlicral records from compelled disclosure under the Rules of Civil

Procedure governing discovery. (Emphasis added.) Calihan, 78 Ohio App. 3d at 271.

Calihan did not involve attempts by a party to obtain the patient's testimony.

"fherefore, Calihan does not conflict with our holding in the instant case. Because no
conflict exists, the motion to cei-tify is denied.

Journey Entry entered October 27, 2009, C.A. No. 24567, p 2 of 3. (Emphasis added.)

PROPOSITION OF LAW: A health care entity with knowledge or possession of
a non-patient's private health information cannot disclose or produce that
inforrnation without an express waiver from said non-patient.

The Ninth District decision does not compel or require Summa to disclose or

produce private health information from a non-patient and therefore Summa's

"proposition of law" is not even an issue properly before this Court.

As stated, Summa's argument suggests that the Ninth District's decision somehow

required it or compelled it to turn over private health information. As outlined above, the Ninth

District sirnply held that absent an in camera inspection there was insufficient evidence before

the trial court to detemiine documents that had been requested by the Appellees was privileged

atid therefore not discoverable. Obviously, all of the same privileges and protections raised by

the Appellant would apply to the documents once the trial court had the opportunity to conduc[

an in canzera inspection.

In support of its position, Summa states that the "Ninth District decision is contrary to

HIPAA, 42 U.S.C. 1301 et seq., which fiu-Cher protects an individual's private health information

from unwanted diselosure." Sumtna Memo. in Support of Jurisdiction at p. 7. Witliout saying

exactly how Summa argues that the Nintli District's decision somehow violates the IIealth

Insurance Portability and Accoutitability Act of 1986 ("IIIPAA"). This position is not only

contrary to the decision itself but is also contrary to the express dictates of HIPAA. As
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acknowledged by Summa in its Brief below, under certain circumstances HIPAA allows for

opportunities when protected health irdbrmation may be disclosed. (See e.g., Brief of

Defendant-Appellee Summa Healtli System at p. 12 ("[i]f Summa receives satisfactory assurance

from the Wards that reasonable efforts have been made by them to ensure that the individual has

been given notice of the request, private information may be disclosed. 45 CFR § 164.512

(e)(1)(II)(A). ...Disclosure is also perrrmitted in response to a valid Court Order. 45 CFR §

164.512 (e)(1)(i). ...[1 [D]isclosure would be permitted, as the Wards note in their Brief, if

Surnma had received satisfactory assurance that reasonable efforts had been made to secure a

(e)(1)(ii)(B).))qualified protective order. 45 CFR § 164.512

Of course, all of this ignores the simple fact that Sumrna has not been ordered to produce

even a single document by the Ninth District. Therefore, its argument, no matter how incorrect

and inaecurate it is, is without ajustifiablc basis and should not be entertained by this Court.

As indicated above, throughout Dr. Debski's rnemorandum the untenable position that

the Ninth district decision "denies non-party patients the protection from disclosure of

confidential medical information afforded [to] them by Ohio's statutory physician-patient

privilcge" (Debski's Brief in Support of Jurisdiction at p. 10.) and that in so holding "thc entire

public at large faces the real risk of having their privilegecl and confidential medical matters

disclosed in any civil action with no ability to protect their own privacy rights" (Id. at p. 10.) has

been stated and restated. How ridiculous. Aside from the fact that the Ninth District decision

upholds the physician-patienl pr-ivilege and does not even affect privileged or confidential

medical rnatters, passirn, the Ninth District recognized a number of other protections a Court has

to guard against unwarranted disclosure of personal information which tnay or may not be

privileged. The Appellant completely ignores the holding of the Ninth District which stated:
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ITihis does not prevent the trial court from issuing a protective order where
appropriate. The Supreme Court of Ohio has stated that "Civ.R. 26(C) still applies
to discovery that is excepted frotn privilege protection. Trial courts may use
protective orders to prevent confidential information... from being unnecessarily
revealed. Whether a protective order is necessary reniains a determination within the
sound discretion of the trial court." I-Iowever, in this case the trial court issued a
protective orcler barring nearly all testimony by Dr. Debski because it found the
physician-patient privilege applied. As we have determined the privilege does not
prevent the Wards frnm compelhng Dr. Debski's testimony, the protective order
granted by the trial court is clearly too broad. However, given the confidential
nature of the information the Wards seek, it would be within reason for the trial
court to issue a protective order to prevent the unnecessary disclosure of medical
information...

Appellate Opinion at ¶ 30, emphasis added.

Whetller it meant to or not the Appellant completely ignores the above language in the Ninth

District's decision in an effort to create controversy where none exists.

In reality, what the Appellants are asking this Court to do is modify the express language

of a statute by judicial fiat. T'his Court held in Roe that any exception to the physician-patient

privilege is a matter for the General Assembly to address. Roe at 408, citing Jackson v. G°eger,

110 Ohio St. 3d 488, P 13 ("this court... has consistently rejected the adoption of judicially

created waivers, exceptions, and limitations for testimonial privilege statutes.") Just as any

exception to the privilege is a matter for the General Assembly to decide any modification to the

privilege must only be addressed by the General Assembly.

IV. Conclusion

Key to the Appellants' argument is an ability to demonstrate that the information souglrt

to be withheld from discovery is confidential information protected by the physician-patient

privilege. At no point throughout the entire length of Appellants' menioranda did they explain or

provide a reasoned basis of how such information qualifies as protected infonnation under the

statute.
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As the inforniation the Appellants seek to protect is not information protected by the

statute their argn.iments must fail. And as such there is no issue presently before this Court which

constitutes a matter of great public or general interest.

The Supreme Court should not take jurisdiction of this appeal.
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