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IN THE SUPREME COURT OF OHIO

The Office of the Ohio Consuniers' Counsel,

Appellant,

V.

The Public Utilities Commission of Ohio,

Appellee.

Supretne Court Case No. 09-2022

(In the Matter of the Application of Columbus
Soutlrem Power Company for Approval of its
Electric Security Plan; an Ainendment to its
Corporate Separation Plan; and the Sale or
Transfer of Certain Generation Assets, In the
Matter of the Application of Ohio Power
Company for Approval of its Electric Security
Plan, and an Ainendment to its Corporate
Separation Plan.)

Appeal from the Public tJtilities
Commission of Ohio
Case Nos. 08-917-EL-SSO and
08-918-EL-SSO

MOTION TO SUSPEND COMMISSION ORDERS APPROVING RATES
AND

MOTION TO REQUIRE PAST RETROACTIVE COLLECTIONS TO.BE ESCROWED
BY

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL

To serve the public interest and avoid irreparable harm to the 1.2 million residential

customers of Coluinbus Southern Power Company ("CSP") and Ohio Power Company ("OPC,"

collectively "Companies") the Office of the Ohio Consumer's Counsel ("OCC" or "Appellant")

respectfully moves this Court to suspend the Public Utilities Commission of Ohio's

("Commission's" or "PUCO's") orders approving the Companies' rates for an electric security

plan ("ESP"). Such rates were initially approved by the PUCO in its Opinion and Order ("ESP

I



Order") issued on March 18, 2009 (Appx. 000031), and have been collected from customers

since April 1, 2009. OCC requests the Court suspend the ESP Order while OCC's appeal of that

order is pending.' The Court should direct the PUCO to institute rates that contirme the

provisions, tenns, and conditions of the Companies' most recent standard service offer along

with any expected increases or decreases in fuel costs from those contained in that offer,

consistent with R.C. 4928.143(C)(2)(b). (Appx. 000025).

OCC also seeks an order requiring the Coinpanies to place in escrow the past payments

made by custoniers that pertain to the retroactive portion of the rate increase. These payments

have been collected from customers since April 1, 2009, and will cease after the December 2009

billing cycle. Placing the retroactive rate payments in escrow would facilitate the refund of the

entire $62 million in past retroactive rate collections, should this Court find the retroactive rate

increases are unlawful and seek to make customers whole. By placing the payments in escrow

the Court will be able to easily segregate and keep record of the portion of the rates affected and

expeditiously order a refund.2 "I'his relief requested is essential in order to afford customers the

' OCC filed a Letter at the PUCO on November 7, 2009, indi.cating its intention to file a motion

for stay at the Court. See In the Matter of the of the Application ofColumbais Southern Power
Company for Approval of its Electric Security Plan; an Amendment to its C'orporate Separation
Plan; and the Sale or Transfer of Certain Generation Assets, PUCO Case No. 08-917-EL-SSO,

and In the Matter of the Application of Ohio Power Cornpany for Approval of its Electric
Security Plan; and an Amenclrnent to its Corporate Separation Plan, PUCO Case No. 08-918-

EL-SSO, Letter of Intent (November 7, 2009). Exhibit B.

2 The retroactive rate increase was identified by the Companies in workpapers submitted to the
Staff; along with their compliance tariffs, as the "Increase due to 12 months Increase in 9
months" and is shown on Exhibit A. OCC received the information in a public records request.

2



"adequate remedy at law" this Court stated that OCC had when the Court denied OCC a Writ of

Prohibition in S.Ct. Case No. 09-710.3

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
(REG. NO. 0002310)
01110 CONSUMERS' COUNSEL

By:
MaurdMR. Grady, C
(Reg. No. 0020847)
Terry L. Etter
(Reg. No.0067445)
Richard C. Reese
(Reg. No. 0076211)
Assistant Consumers' Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-8574 (Telephone)
(614) 466-9475 (Facsimile)
grady(ci occ.state.q_h_us
ett_e r(a%occ. state. o h. us
rcese (^i pec. state. oh. us

Attorneys,for Appellant
Office of the Ohio Consumers' Counsel

3 OCC, along with other intervenors, sought a Writ of Prohibition to prevent the PUCO from
continuing to authorize collection of the retroactive portion of the rate increase from customers.
Supreme Court Case No. 2009-0710, State of Ohio ex rel. Ojlice of the Ohio Consumers'
Counsel, Ohio Manufacturers' A.rsociation, The Kroger Co., and the Ohio Hospital Association
v. Alan R. Sehriber et al.
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IN'PHE SUPREME COURT OF 01110

The Office of the Ohio Consumers' Counsel,

Appellant,

V.

'I'he Public Utilities Commission of Ohio,

Appellee.

Supreme Court Case No. 09-2022

(In the Matter of the Application of Colunibus
Southern Power Company for Approval of its
Electric Security Plan; an Aniendment to its ) Appeal from the Public Utilities
Corporate Separation Plan; and the Sale or ) Commission of Ohio
Transfer oF Certain Generation Assets, In the ) Case Nos. 08-917-EL-SSO and
Matter of the Application of Ohio Power ) 08-918-EL-SSO
Company for Approval of its Electric Security
Plan, and an Amendinent to its Corporate
Separation Plan.)

MEMORANDUM IN SUPPORT

1. IN'TRODUCTION

The OCC moves the Court to suspend the PUCO's ESP Order that permits the

Companies to collect unlawful rate increases from customers, in violation of numerous

provisions of the Revised Code, including provisions of newly enacted S.B. 221. These Lmlawful

rate increases are being appealed by OCC and were the subject of earlier appeals° as well as an

4 OCC filed a notice of appeal which was docketed as S.Ct. Case No. 09-1620 on September 10,
2009. IEU Ohio also filed an appeal on separate issues in that docket. OCC tiled a motion for
stay in the docket. That appeal was disinissed and the motion for stay denied by the Court on
October 29, 2009, following motions to disniiss filed by the Companies and the PUCO. Those
motions alleged that OCC's (and IEU Ohio's) appeal was not yet ripe due to pending
applications for rehearing before the PLJCO.

1



original action in prohibition5 where OCC and others sought to proliibit the collection ot'the

retroactive portion of the Companies' ESP rates. 'That original action was disniissed by the

Court on grounds that the complaint did not state a"justiciable" claim and that the issues raised

"may be resolved on appeal and thus relators have an adequate remedy at law."6

This Court has an opportunity to prevent the Companies from collecting more unlawful

rate increases from customers. The authority to suspend the PUCO's Order is a power

referenced in at least three provisions of Revised Code, Chapter 4903. Those provisions begin

in R.C. 4903.12 "No court other thau the supreme court shall have power to review, suspend, or

delay any order made by the public utilities cornmission***". (Appx. 000005). The power to

suspend is mentioned again in R.C. 4903.17, "the supreme court in case it stays or suspends an

order***" atid in R.C. 4903.18 "In case the supreme court stays or suspends any order or

decision of the public utilities commission* **"7. (Appx. 000007 and 000008).

'The power to suspend the Commission's order is a power separate and apart from the

power to stay, as is evidenced by the General Assembly's repeated use of the term "suspend" in

the above cited provisions of the code. According to Ohio's rules of statutory construction,

under R.C. 1.47, (Appx. 000001) it must be presumed that the entire statute, including the power

to suspend portion, is intended to be effective. Otherwise the suspension power and the words of

the statutes conveying it, would be rendered superfluous. It is the duty of the Court to give effect

5 Supreme Court Case No. 2009-0710, State of Ohio ex rel. Office of 'lhe Ohio Consumers'
Counsel, Ohio Manufacturers' Association, The Kroger Co., and the. Ohio Hospital Association
v. Alan R. Schriher• et al.

6 Id. Entry (June 17, 2009). (Appx. 000108).

7 Accord R.C. 119.12, which permits a court to suspend an order of an agency and tix its terms,
if an unusual hardship to the appellant will result from execution of the agency's order pending

appeal. (Appx. 000002).

2



to the words of these statutes, not to delete words used.8 Hence, in keeping with its duties, the

Court should exercise its power of suspension, independently, and without the need for the bond

that is required for a stay.

With regard to the past collection of $62 million of retroactive rates from customers,

OCC seeks an order from this Court requiring the Companies to place the revenues collected

from the past retroactive rates in escrow to facilitate refunds for unlawflil past retroactive

collections. This is the only way that an adequate remedy at law, referred to by this Court,y can

be assured. It is a tool consistent with provisions of R.C. 4903.17, 4903.18, and 4903.19. (Appx.

000007-000009).

Without the Court's action, however, customers who must pay these unlawful rates will

be irreparably harmed, as explained below. The irreparable harm flows from the fact that

customers will likely not be able to obtain a refund of rates, already paid, under Keco Indus, v.

Cincinnati & Subarrban Bell Tel. Co.,1D even if this Court later determines that the rates under

appeal were unlawful. Given the rates are in effect only unti12011, and the retroactive portion in

effect until the end of 2009, by the time this Court issues a decision in this appeal, two-thirds of

the rate increase collections will likely have been collected and customers will likely not be able

to recoup the rates paid even if the Court determines those rates were unreasonable and unlawful.

8 Columbus-Suburban Coach Lines v. Pub. Util. Comm. (1969), 20 Ohio St.2d 125, 127, 49 O.O.

445, 254 N.E.2d 8.

9 In dismissing OCC's Writ of Prohibition, this Court concluded that OCC had an "adequate
remedy at law." (Appx. 000108).

10 Keco Indus. v. Cincinnati & Suburban Bell Tel. Co. (1957), 166 Ohio St. 254, 141 N.E.2d

465, par. 2 of the syllabus.
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1'his is irreparable harin that cannot likely be avoided unless this Court overrules or distinguishes

its holding in the Keco case.

II. STANDARD OF REViEW

OCC's motion for a Court order suspending the PUCO ESP order is an action for

injimctive relief As this Court is aware, an injunction is an equitable remedy that is available

when there is no adequate remedy at law. 11 Here, because of the Court's holding in Keco, and

the limited time rates are in effect (the retroactive portion in effect unti12009 and the rest in

effect unti1201 I), it is likely that there is no adequate remedy at law to protect customers from

paying unlawful rates and later securing a refund of those unlawful rates.

While the provisions of R.C. 4903.12, 4903.17, and 4903.18 are silent as to the factors

the Court should consider in determining whether to suspend the PUCO's orders, the PUCO has

urged'2 adoption of the four-part analysis to apply to stays, another form of injunctive relief.

'fhis analysis was conveyed in Justice Douglas' dissent in MCI Telecomrnunications Corp. v.

Pub. Util. Com. 13 There Justice Douglas presented four factors to consider wllen examining a

request for a stay of PUCO orders: (a) Whether there has been a strong showing that movant is

likely to prevail on the merits; (b) Whether the party seeking the stay has shown that it would

I I Ilaig v. Ohio St. Bd. of Educ. (1992), 62 Ohio St.3d 507, 510, 584 N.E.2d 704.

12 In the Matter of lhe Cnmmission's Investigation Into the Modification of7ntrastate Access
Cliarges, (February 20, 2003), PUCO No. 00-127-TP-CO1, unreported. (citing MCI
Telecommunications Corp. v. Pub. Util. Com. (1987), 31 Ohio St.3d 604, 606, 510 N.E.2d 806
(Douglas, J., dissenting)).

`11Cl TeZecommunications Corp. v. Paib. Util. Com. (1987), 31 Ohio St.3d at 606 (Douglas, J.,
dissenting).

4



suffer irreparable hartn absent the stay; (c) Whether the stay would cause substantial harm to

other parties; and (d) Where lies the public interest.14 The Sixth circuit, like other courts, has

relied upon similar factors when determining whether it is appropriate to suspend an

administrative order pending judicial review.15

'fhe Sixth Circuit Court of Appeals has emphasized that these factors are not

prerequisites that must be met before an order can be suspended or a stay granted.16 Rather these

factors are to be balanced, allowing the court flexibility in determining whether to grant or deny

relief. Thus, this Court may permit a lesser showing on one factor to be compensated by a

stronger showing on one or more of the other factors. Under a balancing approach no single

factor is dispositive since all four factors are to be balanced.' 7 For instance, the Sixth circuit has

held that a movant need not always establisli a high probability of success on the merits in order

to justify a stay. " Rather a showing of the probability of success on the merits can be less where

14 In the Matter of the Commission's Investigation Into the Modification oflntrastate Access

Charges, (February 20, 2003), PUCO No. 00-1 27-TP-COI, unreported (citing MCI

7'eleconamunic•ations Corp. v. Ptib. Util. Corn. (1987), 31 Ohio St.3d at 606 (Douglas, J.,

dissenting)).

15 See Michigan Coalition qf'Radioactive Marterial Users, Iric, v. Griepentrog (C.A. 6, 1991),

945 F.2d 150, 20 Ped.R.Serv.3d (Callaghan) 1171; Ohio ex rel Celebrezze v. Nuclear Regulatory

Cornm'n (C.A. 6, 1987), 812 F.2d 288, 290.

16 In re DeLorean Motor Co. (C.A.6, 1985), 755 F.2d 1223,1229, 1Fed.R.Serv.3d (Callaghan)

277.

" See Roth v. Bank of Comrnonwealth (C.A. 6, 1978), 583 F.2d 527, 537-538, writ of certiorari
granted (1979), 440 U.S. 944, 99 S.Ct. 1420, 59 L.Ed.2d 637, quoting with approval
Metropolitan Detroit Plurnbing & Mechanical Contractors Assn. v. Dept. ofHEW (E.D. Mich

1976), 418 F.Supp. 585, 586.

18 Ohio ex rel Celebrezze (C.A.6, 1987), 812 F.2d 288, 290 (citations omitted).

5



there are stronger showings of other factors such as irreparable harm. In the words of the Sixth

Circuit Court of appeals "more of one excuses less of the other."'()

As illustrated below, this Coiirt should suspend the Commission's order because OCC

can show all of the elements necessary to support injtmctive relief, in the fonn of a suspension of

the PUCO orders. First, there is irreparable harm to consumers due to what others likely would

assert to be the Keco prohibition on refunds pending appeals. Indeed, irreparable hann is

definite, pronounced, and admitted by the PIJCO. 'f his irreparable harm is strong, and outweighs

other factors under consideration, decidedly tilting the balance toward granting relief. Second,

there is a strong public interest in favor of establishing and maintaining reasonable electric rates

within the state. Third, OCC has raised serious questions going to the merits of the issues being

appealed especially where the Cominission has violated numerous provisions of the Revised

Code, as well as the Ohio Constitution. Fourth, there will be no substantial harm to the

Companies since the Companies will have increased rates by virtue of R.C. 4928.143(C)(2)(b),

(Appx. 000025) albeit not the full increases approved by the PUCO in its ESP Order.

III. LAW AND ARGUMENT

A. Irreparable Harm Will Be Suffered By Residential Customers In The
Absence Of Action By This Court.

Harin is irreparable "when there could be no plain, adequate and complete remedy at law

for its occurrence and when any attempt at monetary restitution would be "impossible, difficult,

Michigcin Coalition ofRadioactive A9aterial Users, Inc., 945 F.2d at 153.
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or incomplete."20 In the context of judicial orders, this Court traditionally looks to the lack of an

effective legal remedy to determine whether to allow injunctive rolie£2'

For the Compatiies' residential consumers affected by the Commission's Order here,

harm is irreparable because customers are being forced to pay increased rates that may not be

recoverable by them. This harm occurs because the Company can be expected to argue, and the

PUCO can be expected to rule, that recompensing consumers is barred by Ohio law. Thus, they

will claim the law prohibits the refund of overpayments by customers during the appeal of

PUCO orders, where such payments are not made subject to refund.22

The PUCO itself recognizes the irreparable harm that is caused to custoniers wllen rate

increases are implemented and later appealed. Recently tlie Commission granted a stay to

prevent switching fees from being assessed to NOPEC, a competitive aggregator, and

acknowledged the irreparable haim that would likely be suffered by NOPEC due to the Supreme

Court's liolding in Keco Industries, Inc. v. Cincinnati and Suburban Bell Tel. Cn. 23 "Based on

the Supreme Court's decision in Keco Industries Inc., NOPEC, Gexa, and their customers may

20 FOP v. City of Cleveland (App. 2001), 141 Ohio App. 3d 63, 8, 749 N.E.2d 840 (citing

Cleveland v. Cleveland Elec. Illuminating Co. (App. 1996), 115 Ohio App.3d 1, 12, 684 N.E.2d

343, appeal dismissed (1997), 78 Ohio St.3d 1419, 676 N.E.2d 123.

21 See, e.g., Tilberry v. Body (1986), 24 Ohio St.3d 117, 493 N.E.2d 954; and Sinnott v. Adua-

Chem, Inc. 116 Ohio St.3d 158, 2007-Ohio-5584, 876 N.E.2d 1217, at ¶16.

22 See, e.g., Keco Indus. v. Cincinnati & Suburban Bell Tel. Co. (1957), 166 Ohio St. 254, 141

N.E.2d 465, par. 2 of the syllabus.

23 ld.
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not be entitled to a refiind of switahing fees already collected by FirstEnergy even if the

Commission determines that such fees are unjust or unreasonable."24

In Keco, the Supreme Court limited retroactive ratemaking, according to its interpretation

of R.C. 4905.32 (Appx. 000012), and held that "Under this section a utility has no option but to

collect the rates set by the Commission and is clearly forbidden to refund any part of the rate

collected."2s The increases to customer bills that are being imposed while the underlying appeal

is being heard by the Court may be unrecoverable by customers once paid, if the Court continues

to adhere to its ruling in Keco. iJnless this Court overrules or percnits an exception to Keco,

which OCC believes to be warranted in this case, return of the collected monies to consumers is

unlikely. This amounts to a strong slrowing of irreparable harm to customers in the event that

OCC prevails on appeal. This factor should weigh heavily in the balancing of the factors

considered for a stay.

B. A Suspension of ESP Rates Serves The Public Interest Because It Protects
Customers From Paying Unreasonable Rates While The Court Reviews The

Issues On Appeal.

Justice Douglas, in articulating a standard for injunctive relief, emphasized that the most

important consideration is "above all ***, where lies the interest of the pubtic" and that "the

public interest [I is the ultimate important consideration for this Court in these types of cases."26

Justice Douglas' dissent in MCI emphasizes that Commission Orders "have effect on everyone in

24 In the MatteY of the Complaint of Northeast Ohio Public EneY^ry Council v. Ohio Edison
Conzpany and the Cleveland Electric Illunzinating Company, (July 8, 2009) PUCO Case No. 09-

423-EL-CSS, unreported (citation omitted). (Appx. 000116).

25 Keco Industries, Inc. 166 Ohio St. at 257, 141 N.E.2d at 468.

26 MCI Telecommunications Corp. v. Pub. Dtil. C.'om. (1987), 31 Ohio St.3d at 606, 510 N.E.2d

at 807 (Douglas, J., dissenting).
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this state -- individuals, business and industry."27 In these difllcult economic times, that ef7'ect is

most sharply felt by residential consumers who can ill afford increases in essential services such

as utilities in general and electricity rates in particular.

The public interest in this case focuses on the need to establish reasonable rates.

"Reasonable rates" are a cornerstone concept of rate regulation under Revised Code Title 49.

Unreasonable rates are prohibited under R.C. 4905.22 (Appx. 000010). The fixing of reasonable

rates is a specific duty that the General Assembly delegated to the PUCO under R.C. 4909.15

(Appx. 000013). Newly enacted S.B. 221 carries through this concept of reasonable rates.

According to R.C. 4928.02(A) (Appx. 000018), state policy includes insuring that there is

reasonably priced electric service within the State of Ohio. Yet, if the Companies are permitted

to collect these unlawfully increased rates from customers, the rates reflect elements that cause

them to be higher than what would otherwise be collected. R.C. 4911.15 (Appx. 000017) allows

the Consumers' Counsel to represent consumers "whenever in [her] opinion the public interest is

served."2s The Consumers' Counsel first intervened in the case below to serve the public interest

and moves to suspend the Coinmission's order now for the same reason.

C. The OCC Has Raised "Serious Questions Going to the Merits" of the Issues

under Appeal.

OCC need not show that it is likely to prevail on the merits, or that there is a strong

probability of success, because the other factors eonsidered in the balancing test, especially the

iireparable harm, weigh heavily in OCC's favor. The Sixth Circuit Court of Appeals, in

Friendship Materials Inc. v. Michigan Brick Inc °y approved a test that permitted

'71d.

28 R.C. 4911.15 (Appx. 000017).

29 Friendship Materials• Inc. v. Michigan Brick Inc. (C.A. 6, 1982), 679 F.2d 100, 105.
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injunctive relief where the plaintiff failed to show a strong or substantial probability of success

on the merits, but showed "serious questions going to the merits and irreparable hann which

decidedly outweighs any potential harm to the defendant if an injunction is issued." Because the

irreparable harm shown here is definite, and strong, this Sixth Circuit test should be applied.

The OCC provided substantial and appropriate evidentiary support for its positions

during the proceeding at the PUCO. The gravity of the errors presented, when fally weighed and

addressed, raise serious questions going to the merits o£the PUCO decision.

'I'he underlying appeal 30relates to four assignnients of error, thi-ee of which pertain to

questions of law, not questions of fact. The questions of law presented in the underlying appeal

and addressed in this stay focus on whether a public utility may charge rates to customers where

the Comrnission has permitted rate increases but violated numerous provisions of the Code.

Additionally this appeal raises the question as to what remedy customers are entitled, under S.B.

221, for rates that have already been unlawfully collected. Accordingly, for these issues of law,

this Court has complete, independent power of review. 31

Specifically, R.C. 4903.13 (Appx. 000006) provides this Court with the authority to

reverse, vacate, or modify a Commission order where the Court finds that order unlawfiil or

unreasonable. Here OCC can show that the order is unlawful because it violates finidamental

provisions of the Revised Code, newly enacted provisions of S.B. 221, the Ohio and U.S.

Constitutions, and Ohio Supreme Court precedent.

30 Notice of Appeal, S.Ct. 09-2022 (Nov. 5, 2009).

31 Consumers' Counsel v. Pub_ Ut1d. Comm. (1983), 4 Ohio St.3d 111,112, 447 N.E.2d 749.
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Assignment of Error 1: Retroactive Ratemaking violates the Revised
Code, established regulatory doctrine, and the Ohio and U.S.
Constitutions

On March 18, 2009, the PTJCO set the beginning of the term of the ESP plan back to

January 1, 2009.32 "I'he tertn of the ESP is the period of time over which the increases in

customer generation, transmission, and distribution rates can be collected from customers. It

then proceeded to allow the collection of twelve months of increased ESP revenues in the

reinaining nine months of 2009, beginning with tariffs implemented and approved April 1, 2009.

The PUCO also ordered the revenue collected from customers for the first three months of 2009

to be "recognized" as an "offset" to the new increased rates and charges. 33

In reaching back and ordering the term of the ESP to begin on January 1, 2009, the

Commission engaged in unlawful retroactive ratemaking. The retroactive ratemaking the PUCO

allowed violates R.C. 4928.141(A), a provision of newly enacted S.B. 221. (Appx. 000020).

lJnder Section 4928.141(A) of the Revised Code, only the rates from an existing rate plan may

be placed in effect on January 1, 2009, if a utility's standard service oPfer ("SSO") rates are not

"first authorized" tinder Sections 4928.142 (Appx. 000021) or 4928.143 (Appx. 000025) ol'the

Revised Code. On January 1, 2009, there were no first authorized rates. Rates were first

authorized on March 18, 2009. Yet the PUCO's ESP Order established new rates for the

Companies' customers that were placed in retroactive effect starting January 1, 2009, due to the

effective term of the ESP plan. These new, increased rates are not a continuation of the

32 In the A9atter qf the Application of Ohio Power Company for Approval of its Electric Security
Plan; and an Amendment to its Corporate Separation Plan, PUCO Case No. 08-918-EL-SSO,
ESP Order at 64. (Appx. 000031).

33 Id.
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Companies' existing rate plan. 'fhus, the Commission's ESP Order violates Section

4928.141(A) of the Revised Code. (Appx. 000020).

Additionally, this retroactive ratemaking is not permissible in Ohio as this Court has

consistently ruled. In Lucas County v. Pub7ic Util. Comm.34 this Court found no statutory

authority for ordering a prospective credit or rebate, finding that balancing a past rate with a

different future rate amounts to retroactive ratemaking, which is not permitted under Ohio's

comprehensive regulatory scheme.3' Ilere, the Commission is also permitting the Companies to

collect increased rates on a prospective, not rebilled basi.s: the Commission is balancing or

"recognizing" and "offsetting" past rates in effect from January througli March 2009, with future

rates, to be collected on a prospective basis during the reinaining nine months of 2009. This

PUCO ruling is retroactive rateniaking that is prohibited by Lucas County v. Pub. Ulil. Comm.

Retroactive ratemaking also violates Article I, Section 10 of the United States

Constitution (Appx. 000029) and Article 11, Section 28 of the Ohio Constitution (Appx. 000030)

by re-charging customers who had settled expectations regarding the rates they were to be

charged for electric service.36 Article I, Section 10 of the U.S. Constitution provides that "No

State shall *** pass any *** ex post facto law, or law impairing the obligation of contracts ***."

Article II, Section 28 of the Ohio Constih.ifion provides "The general assembly shall have no

34 Lucas County v. Pub. Util_ Comm. (1997), 80 Ohio St. 3d 344, 348-349, 686 N.E.2d 501.

d.

16 Ohio Fdison v. Public Util. Comm. (1978), 56 Ohio St 2d 419, 424, 384 N.E.2d 283. "Such

result would necessarily be violative of the provisions of Section 10, Article I of the United
States Constitution, and Section 28, Article II of the Ohio Constitution, in that it would be an
attempt to retroactively charge a regulatory order of the commission, having the effect of

existing law." Cited with approval in Columbus Southern Power Co. v. Public Util. Comm.

(1993), 67 Ohio St.3d 535, 541, 620 N.E.2d 835.
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power to pass retroactive laws, or laws impairing the obligation of contract "'t'hese

constitutional provisions establish that the Commission inay not retroactively change one of its

own ratemaking orders that have the effect of law. Given that the Commission is a creature of

statute, it camiot do what the General Assembly chose not to do.37 The Commission violated

both of these constitutional provisions when it allowed the Companies to collect retroactive rates.

`I'he Commission's Orders also violate Sections 4905.30 (Appx. 000011) and 4905.32

(Appx. 000012) of the Revised Code because utilities may only collect rates under approved and

filed schedules. '1'hese statutes collectively set forth the filed rate doctrine. The Companies'

existing standard service offer ("SSO") rates that were charged and collected from customers in

the first three months of 2009 were approved by the Commission in Case No, 08-1302-EL-

ATA.3s "These are the only lawful rates that can be applied to services provided by the

Companies during the first tliree months of 2009.

By allowing CSP and OP to collect twelve months of 2009 increased rates over the

remaining nine montlis of 2009, the PUCO is enabling the Companies to deviate from their pre-

existing, filed, and approved rates for the first three months of 2009. The PUCO is permitting

the Companies to adjust future 2009 rates to malce up for the fact that lower rates existed in the

first three months of 2009. "Recognizing" and "offsetting" the revenues collected from

customers during a prior period against new rates is evidence that the rates during January

37 See for example Akron & Barberton Belt Rck et al. v. Ptiblic Util. Comm. (1956), 165 Ohio St.

316, 319, 135 N.E.2d 400, citing City of I'oledo v. Public Util. Comm. (1939), 135 Ohio St. 57,

19 N.E.2d 162.
38 In the Matter of'the Application of Colr.ambus Southetn Power Company and Ohio Power
Company for Authority to Modify the Fxpiratian Dates on Certain Rate Schedules and Riders,
PiJCO Case No. 08-1302-EL-ATA, Continuation Order I at 3(December 19, 2008) also
Continuation Oder 11 at 2 (February 25, 2009). See Appx. 000109, 000113.
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through March 2009 are being recalculated, something that is not permissible under Sections

4905.30 and 4905.32 of the Revised Code.

• Assignment of Error 2: Requiring customers to pay carrying charges
on past environmental investments is not permitted under uewly
enacted provisions of S.B. 221.

In the Order appealed, the Commission allowed the Companies to collect from customers

the incremental capital carrying costs that will be incurred after January 1, 2009, on past

environmental investments (2001-2008) that are not presently reflected in the Companies'

existing rates. Permitting these carrying charges to be collected from customers will cost

customers approximately $330 million in carTying charges. During the three-year ESP ending in

December 2011, CSP customers would be charged $26 million per year and OP customers would

be charged $84 million per year.3`'

However, there is no statutory basis for collecting enviromnental-related carrying

charges. It is not found in R.C. 4928.143(B)(2)(a) (Appx. 000025), which speaks to the cost of

fuel and purchased power, emission costs and federally mandated carbon or energy taxes. It is

not Found in R.C. 4928.143(B)(2)(b), which allows for construction work in progress and

environmental expenditures on and after January 1, 2009. With no basis in law, the Court should

find the Commission order unlaw(ul.

39 See Companies' Ex. 7 at Exhibit PJN-8; Companies' Ex. 1 at Exhibit DMR-l.
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• Assignment of Error 3: The Commission erred in not compensating
customers for revenues from off-system sales, failing to follow
precedent that calls for a sharing of such revenues.

In the PUCO Order appealed the Commission did not modify the Companies' proposed

ESP to offset costs by profits from off-system sales. In reaching its decision, the Commission

detennined that the law does not require such an offset °

Recognizing oPf-system sales profits, however, is consistent witli Commission precedent

upholding a sharing of the profits of off-system sales between customers and utilities.41 The

Commission has recognized that if plant has been constructed for the benefit of jurisdictional

customers and ultimately paid for by those customers, in fairness there should be some sharing of

revenues realized by the utility utilizing that plant when it makes non-jurisdictional or off-system

sales 42 Moreover, the Commission has determined that providing off-system sales revenue to

jurisdictional customers can assist in achieving the goal ofproviding reliable and safe service to

customers at the lowest reasonable cost43 which is consistent with the mandates of R.C.

4928.02(A) of S.B. 221. (Appx. 000018).

40 Opinion and Order at 17. (March 18, 2009).

41 See, In the Matter of the Application of the Cleveland Electric Illutninating Company for an
Increase in Rates, Case No. 84-188-EL-AIR, Opitiion and Order at 21 (March 7, 1985). (Appx.
000123).

42 Id at 21.

43 See, In the Matter of the Application of the Cincinnati Gas & Electric Company for an
Increase in its Rates for Gas Service to All Jurisdic•tionat Customers, Case Nos. 95-656-GA-
GCR, Entry on Rehearing (February 12, 1997). (Appx. 000168).
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The Commission's failure to respect its own precedents violates Cleveland Electric Illum.

Co. v. PaEb. Util. Comm., 42 Ohio St.2d 403 (1975). Cleveland Electric Illuminating holds that

the Commission should "respect its own precedents in its decisions to assure predictability which

is essential in all areas of the law including administrative law."44 This it did not do.

Additionally, Cleveland Etectric Illuminating requires that while the Commission may change its

position, it must justify the change by showing there is a clear need for change and must show

that the prior decisions are in error. The Commission did not show there is a clear need to

change its policy in this regard. Moreover, the Commission did not show that its prior decisions

are in error. Consequently, the PUCO has violated Cleveland Electric Illuminating and in doing

so ended up with an unreasonable and unlawful result.

Assignment of Error 4: The Commission erred in imposing an
unreasonable level of provider-of-last-resort charges on customers,
without record support.

The PUCO approved a provider-of-last-resort ("POLR") charge for the Companies,

which customers are paying in rates. This charge is allegedly necessary to compensate the

Companies for the fliture financial risk associated with customers who purchase their generation

from a competitive retail electric service ("CRES") supplier but later return to the Companies for

generation service.as As OCC Witness Smith noted, however, that risk is practically

nonexistent.46

The approved POLR revenue requirements to be collected from all customers represent

unprecedented increases over the POLR charge in effect under the Companies' prior rates - a

44 Cleveland Electric Illuminating, 42 Ohio St.2d at 431.

4' AEP Ohio Ex. 2A at 26 (Baker).

46 See OCC Ex. 10 at 33(Smith).

16



567 percent increase (from $14.6 million to $97.4 inillion) per year in the case of CSP and a 3 8

percent increase (from $39.7 million to $54.8 million) per year in the case of OP 47 Yet there

was little evidence to demonstrate that the current POLR charge already being collected in rates

is insufficient to cover the POLR costs. The sole basis for the Commission's decision was an

estimate of the POLR risk provided by AEP.'g In relying solely on the Companies' view of the

POI.R risk, however, the Commission ignored the overwhelming weight of the evidence against

the Companies' position. The Commission instead relied upon a model ot'the financial risk that

was inappropriate for the purpose for which it was used. Thus, the PUCO's order was unlawftil

and unreasonable and against the manifest weight of the evidence. It should be reversed.

D. The Companies Will Suffer No Substantial Harm As A Result Of This
Court's Stay Of The Orders.

Any harm that the Companies will suffer ifthey are prohibited from collecting

supplemental rates is not a legally cognizable harm because it flows from the ultra vires acts of

the Cormnission. 'I'here is no entitlement to additional revenues, because the Commission's

action in approving the collection of increased rates was an ultra vires act that is prohibited by

law. "I'o permit the Companies to claim harm based on not receiving revenues they are not

entitled to collect would permit the Companies to be unjustly enriched.

Moreover, the extent of harm likely to be incurred by the Companies will in large part be

mitigated by the fact that the Companies may, consistent with R.C. 4928.143(C)(2)(b), place

rates in effect that compensate it for increased fuel costs, otr top of the eontinued rate plan.

Indeed this was the "fix" that the General Asseinbly recognized in the event that an ESP was first

authorized by the PUCO, bat subsequently rejected by the utility. Fuel costs are a significant

47 AEP Exhibit DMR-1.

48 ESP Order at 40. (Appx. 000031).
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expense for the Companies, and their assured recovery will mean that the Companies receive

adequate compensation while this appeal is pending, just as they would receive this very same

compensation if they had rejected the first authorized ESP. Indeed, as addressed in detail in lEtl

Ohio's Writ of Prohibition, the Companies' filings in the P[JCO cases below appear to indicate

that the Companies have not accepted the ESP modified by the PUCO, which would cause a

default to rates set under R.C. 4928.142(C)(2)(b).49

E. Escrowing past retroactive payments is consistent with R.C. 4903.17 and
R.C. 4903.18.

Under R.C. 4903.17, if the Supreme Court stays or suspends an order of the PUCO, the

Court may direct the affected public utility to pay into the hands of a trustee "all sums of money

collected in excess of sums payable if the order had not been stayed or suspended." R.C.

4903.18 provides that if the Supreme Court stays or suspends a PUCO order, it may require the

utility to keep verified accounts to sliow the amounts being charged or received in "excess of the

charges allowed" by order of the commission.

While these provisions are directed toward the situation where utilities, not customers,

obtaiu a stay or suspension of the PUCO orders, the statute can be applied to extend those same

protections to consumers, as well as utilities. As duly noted by Justice Herbert,so the General

Assembly never intended to handicap a municipality [or statutory representative] from seeking to

protect its citizens who are consuiners of public utility services. Requiring the retroactive

portion of rates to be placed in escrow, pending the resolution of this appeal, moreover, assures

the adequate remedy the Court claimed OCC had, when it denied OCC's Writ of Prohibition.

49 State ofOhio ex rel Industrial Energy Users-Ohio v. 7he Public Utilities Cornmission qfOhio,
S.Ct. Case No. 09-1907. (October 21, 2009).

so Columbus v. Pub. Util. Cotnm. (1959), 170 Ohio St. 105, 110-112, 163 N.E.2d 167, 10 0.O.2d
4.
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IV. CONCLUSION

As discussed above, OCC is able to satisfy the grotmds for obtaining a suspension of a

PUCO order. In applying the four factors that the Court has generally considered for injunctive

relief, the balance tilts in favor of granting OCC a suspension. OCC has shown that definite and

great in•eparable harm, absent a suspension of rates, will be suffered by the residential customers

who are forced to pay the unlawful rates, unless an exception to Keco is made. "I'he public

interest in this case lies as well with insuring that customers, in these difficult economic times,

are not further burdened by unlawful charges. OCC has raised serious question on the merits of

the issues raised in this appeal-issues that primarily pertain to statutory violations. Moreover,

the hann to the Companies is not substantial and is mitigated by permitting the Conipanies to

collect continued rates, adjusted for fuel expenses, consistent with R.C. 4928. l43(C)(2)(b).

OCC seeks relief from this Court for the customers of the Companies, in several forms.

First, OCC moves for a suspension of the ESP rates approved by the Commission on March 18,

2009, pending disposition of this appeal. 'fhis action would preclude the unlawful collection of

rates from customers on a going forward basis. Durnig the pending appeal, the PUCO should

order that the Companies' prior continued rate plan, effective January 1, 2009, be reinstituted,

along with adjustments for fuel expenses, as provided under R.C. 4928.143(C)(2)(b).

OCC also seeks an order requiring the Companies to place in escrow the past retroactive

collections that have been occurring since April 1, 2009 and that will end December 31, 2009.

This order will facilitate the retuin to customers of such payments, should this Court find the

retroactive rate increases are unlawful and seek to make customers whole. This relief requested

by OCC is sought to afford customers the "adequate remedy at law" this Court stated that OCC

had when it denied OCC, and others, a Writ of Prohibition in S.Ct. Case No. 09-710.
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1.47 Presumptions in enactment of statutes.

In enacting a statute, it Is presumed that:

(A) Compliance with the constitutions of the state and of the United States is intended;

(B) The entire statute is intended to be effective;

(C) A just and reasonable result is intended;

(D) A result feasible of execution is intended.

Effective Date: 01-03-1972
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119.12 Appeal by party adversely affected - notice -
record - hearing - judgment.

Any party adversely affected by any order of an agency issued pursuant to an adjudication denying an

applicant admission to an examination, or denying the issuance or renewal of a license or registration

of a licensee, or revoking or suspending a license, or allowing the payment of a forfeiture under section

4301.252 of the Revised Code may appeal from the order of the agency to the court of common pleas

of the county in which the place of business of the licensee is located or the county in which the

licensee is a resident, except that appeals from decisions of the liquor control commission, the state

medical board, state chiropractic board, and board of nursing shall be to the court of common pleas of

Franklin county. If any party appealing from the order is not a resident of and has no place of business

in this state, the party may appeal to the court of cornmon pleas of Franklin county.

Any party adversely affected by any order of an agency issued pursuant to any other adjudication may

appeal to the court of common pleas of Franklin county, except that appeals from orders of the fire

marshal issued under Chapter 3737. of the Revised Code may be to the court of common pleas of the

county in which the building of the aggrieved person is located and except that appeals under division

(B) of section 124.34 of the Revised Code from a decision of the state personnel board of review or a

municipal or civil service township civil service commission shall be taken to the court of common pleas

of the county in which the appointing authority is located or, in the case of an appeal by the

department of rehabilitation and correction, to the court of common pleas of Franklin county.

This section does not apply to appeals from the department of taxation.

Any party desiring to appeal shall file a notice of appeal with the agency setting forth the order

appealed from and the grounds of the party's appeal. A copy of the notice of appeal shall also be filed

by the appellant with the court. Unless otherwise provided by law relating to a particular agency,

notices of appeal shall be filed within fifteen days after the mailing of the notice of the agency's order

as provided in this section. For purposes of this paragraph, an order includes a determination appealed

pursuant to division (C) of section 119.092 of the Revised Code.

The filing of a notice of appeal shall not automatically operate as a suspension of the order of an

agency. If it appears to the court that an unusual hardship to the appellant will result from the

execution of the agency's order pending determination of the appeal, the court may grant a suspension

and fix Its terms. If an appeal is taken from the judgment of the court and the court has previously

granted a suspension of the agency's order as provided in this section, the suspension of the agency's

order shall not be vacated and shall be given full force and effect until the matter is finally adjudicated.

No renewal of a license or permit shall be denied by reason of the suspended order during the period

of the appeal from the decision of the court of common pleas. In the case of an appeal from the state

rnedical board or state chiropractic board, the court may grant a suspension and fix its terms if it

appears to the court that an unusual hardship to the appellant will result from the execution of the

agency's order pending determination of the appeal and the health, safety, and welfare of the public

will not he threatened by suspension of the order. This provision shall not be construed to lirnit the

factors the court may consider in determining whether to suspend an order of any other agency

pending determination of an appeal.

The final order of adjudication may apply to any renewal of a license or permit which has been granted
during the period of the appeal.

000002
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Notwithstanding any other provision of this section, any order issued by a court of common pleas or a

court of appeals suspending the effect of an order of the liquor control cornmission issued pursuant to

Chapter 4301. or 4303. of the Revised Code that suspends, revokes, or cancels a permit Issued under

Chapter 4303. of the Revised Code or that allows the payment of a forfeiture under section 4301.252

of the Revised Code shall terminate not more than six months after the date of the filing of the record

of the liquor control cornrnission with the clerk of the court of common pleas and shall not be

extended. The court of common pleas, or the court of appeals on appeal, shall render a judgment in

that matter within six months after the date of the filing of the record of the liquor control cornmission

with the clerk of the court of common pleas. A court of appeals shall not issue an order suspending the

effect of an order of the liquor control comrnission that extends beyond six months after the date on

which the record of the liquor control commission Is filed with a court of common pleas.

Notwithstanding any other provision of this section, any order lssued by a court of common pleas
suspending the effect of an order of the state medical board or state chiropractic board that limits,
revokes, suspends, places on probation, or refuses to register or reinstate a certificate issued by the
board or reprirnands the holder of the certificate shall terrninate not more than fifteen rnonths after the
date of the filing of a notice of appeal in the court of common pleas, or upon the rendering of a final
decision or order in the appeal by the court of common pleas, whichever occurs first.

Wlthin thirty days after receipt of a notice of appeal from an order In any case In which a hearing Is

required by sections 119.01 to 119.13 of the Revised Code, the agency shall prepare and certify to the

court a complete record of the proceedings in the case. Failure of the agency to comply withln the time

allowed, upon motion, shall cause the court to enter a finding In favor of the party adversely affected.

Additional time, however, may be granted by the court, not to exceed thirty days, when It Is shown

that the agency has made substantial effort to comply. The record shall be prepared and transcribed,

and the expense of it shall be taxed as a part of the costs on the appeal. The appellant shall provide

security for costs satisfactory to the court of common pleas. Upon demand by any interested party, the

agency shall furnish at the cost of the party requesting it a copy of the stenographic report of

testimony offered and evidence submitted at any hearing and a copy of the complete record.

Notwithstanding any other provision of this section, any party desiring to appeal an order or decision of
the state personnel board of review shall, at the time of flling a notice of appeal with the board,
provide a security deposit in an amount and manner prescribed In rules that the board shall adopt in
accordance with this chapter. In addition, the board is not required to prepare or transcribe the record
of any of its proceedings unless the appellant has provided the deposit described above. The failure of
the board to prepare or transcribe a record for an appellant who has not provided a security deposit
shall not cause a court to enter a finding adverse to the board.

Unless otherwise provided by law, in the hearing of the appeal, the court Is conflned to the record as
certifled to it by the agency. Unless otherwise provided by law, the court may grant a request for the
admission of additional evidence when satisfled that the additlonal evidence is newly dlscovered and
could not with reasonable diligence have been ascertained prior to the hearing before the agency.

The court shall conduct a hearing on the appeal and shall give preference to all proceedings under

sections 119.01 to 119.13 of the Revised Code, over all other civil cases, Irrespective of the position of

the proceedings on the calendar of the court. An appeal from an order of the state rnedical board

Issued pursuant to dlvision (G) of either section 4730.25 or 4731.22 of the Revised Code, or the state

chiropractic board Issued pursuant to section 4734.37 of the Revised Code, or the liquor control

0000^
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commission issued pursuant to Chapter 4301. or 4303. of the Revised Code shall be set down for
hearing at the earliest possible tirne and takes precedence over all other actions. The hearing In the
court of common pleas shall proceed as in the trial of a civil action, and the court shall determine the
rights of the parties in accordance with the laws applicable to a civil action, At the hearing, counsel

may be heard on oral argument, briefs may be submitted, and evidence may be Introduced if the court

has granted a request for the presentation of additional evidence.

The court may affirm the order of the agency cornplained of in the appeal if it finds, upon consideration
of the entire record and any additional evidence the court has admitted, that the order is supported by
reliable, probative, and substantial evidence and is in accordance with law. In the absence of this
finding, it rnay reverse, vacate, or modify the order or make such other ruling as is supported by

reliable, probative, and substantlal evidence and is in accordance with law. The court shall award
compensation for fees in accordance with section 2335.39 of the Revised Code to a prevailing party,
other than an agency, in an appeal filed pursuant to this section,

The judgment of the court shall be final and conclusive unless reversed, vacated, or modified on
appeal. These appeals may be taken either by the party or the agency, stiall proceed as in the case of
appeals in civil actions, and shall be pursuant to the Rules of Appellate Procedure and, to the extent
not in conflict with those rules, Chapter 2505. of the Revised Code. An appeal by the agency shall be
taken on questions of law relating to the constitutionality, construction, or Interpretation of statutes
and rules of the agency, and, in the appeal, the court may also review and determine the correctness
of the judgment of the court of comrrron pleas that the order of the agency is not supported by any
reliable, probative, and substantial evidence in the entire record.

The court shall certify its judgment to the agency or take any other action necessary to give its
judgrnent effect.

Effective Date: 04-10-2001; 07-01-2007
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4903.12 Jurisdiction.

No court other than the supreme court shall have power to review, suspend, or delay any order made
by the public utilities commission, or enjoin, restrain, or interFere with the commission or any public
utilities comrnissioner in the performance of official duties. A writ of mandamus shall not be issued
against the commission or any commissioner by any court other than the supreme court.

Effective Date: 10-01-1953

12 00000/2009
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4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified by the
supreme court on appeal, if, upon consideration of the record, such court is of the opinion that such

order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by notice of appeal, filed with
the public utilities commission by any party to the proceeding before it, against the commission,
setting forth the order appealed from and the errors complained of. The notice of appeal shall be
served, unless waived, upon the chairman of the commission, or, in the event of his absence, upon any
public utilities commissioner, or by leaving a copy at the office of the commission at Columbus. The
court may permit any interested party to intervene by cross-appeal.

Effective Date: 10-01-1953
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4903.17 Order in case of stay.

The supreme court, in case it stays or suspends the order or decision of the public utilities commissiorr

irr arry matter affecting rates, joint rates, fares, tolls, rentals, charges, or classifications, may also by
order direct the public utility or railroad affected to pay irito the harids of a trustee to be appointed by
the court, to be held ur til the final determination of the proceeding, under such conditions as the court

prescribes, all sums of morrey collected in excess of the sums payable if the order or decisiorr of the

commisstorr had not been stayed or susperided.

Effective Date: 10-01-1953

000007
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4903.18 Order to keep excess accounts pending review.

In case the supreme court stays or suspends any order or decision of the public utilities commission
loweririg any rate, joint rate, fare, toll, rental, charge, or classification, the commission, upon the
execution and approval of the suspending bond required by section 4903.16 of ttie Revised Code, may
require the public utility or railroad affected, under penalty of the immediate enforcement of the order
or decision of the cornmission, pending review, to keep sucti accounts, verified by oath, as are, in the
judgment of the commission, sufficient to show the amounts being ctiarged or received by such public
utility or railroad in excess of the charges allowed by the order or decision of the commission, together
with the names and addresses of the corporations or persons to whom overcharges will be refuridable
in case ttie charges made by the public utility or railroad pending review are not sustained by the

supreme court.

Effective Date: 10-01-1953
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4903.19 Disposition of moneys charged in excess.

Upon the final decision by the supreme court upon an appeal from an order or decision of the public
utiiities commission, all moneys which the public utility or railroad has collected pending the appeal, in
excess of those authorized by such final decision, shall be promptly paid to the corporations or persons

entitled to them, in such manner and through such methods of distribution as are prescribed by the

court. If ariy such morieys are not claimecl by the corporatlons or persons entitled to them within one
year from the final decision of the supreme cout, the trustees appointed by the court shall give notice
to such corporations or persons by publication, once a week for two consecutive weeks, in a newspaper
of general circulation published in Columbus, and in such other newspapers as are designated by such
trustee, said notice to state the names of the corporations or persons entitled to such moneys and the
amount due each corporation or person. All moneys not claimed within three months after the
publication of said notice shall be paid by the public utility or railroad, under the direction of such
trustee, into the state treasury for the benefit of the general fund. The court may make such order
with respect to the comperisatfon of the trustee as it deems proper.

Effective Date: 10-07-1977
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4905.22 Service and facilities required - unreasonable

charge prohibited.

Every public utility shall furnish necessary and adequate service and facilities, and every public utility

shall furnish and provide with respect to its business such tnstrumentalities and facilities, as are

adequate and in all respects just and reasonabke. All charges made or demanded for any service

rendered, or to be rendered, shall be just, reasonable, and not more than the charges allowed by law

or by order of the public utilities commission, and no unJust or unreasonable charge shall be made or

demanded for, or in connection with, any service, or in excess of that allowed by law or by order of the

commission.

Effective Date: 10-01-1953
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4905.30 Printed schedules of rates must be filed.

Every public utility shall print and file with the public utilities commission schedules showrig all rates,

joint rates, rentals, tolls, classifications, and charges for service of every kind furnished by it, and all
rules and regulations affecting them. Such schedules shall be plainly printed and kept open to public

inspection, The commission may prescribe the form of every such schedule, and may prescribe, by
order, changes in the forni of such schedules. The commission may establish and modify rules and

regulations for keeping such schedules open to public inspection. A copy of such schedules, or so much
thereof as the comrnission deems necessary for the use and information of the public, shall be prir ted
In plain type and kept on file or posted in such places and iri such manner as the commission orders.

Effective Date: 10-01-1953
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4905.32 Schedule rate collected.

No public utility shaii charge, demand, exact, receive, or collect a different rate, rental, toll, or charge

for any service rendered, or to be rendered, than that applicable to such service as specified in its

schedule filed with the publlc utilities commission which is in effect at the time.

No public utllity shall refund or remit directly or indirectly, any rate, rental, toll, or charge so specified,

or any part thereof, or extend to any person, firm, or corporation, any rule, regulation, privilege, or

facility except such as are specified In such schedule and regularly and uniformly extended to all

persons, firms, and corporations under like clrcumstances for like, or substantially similar, service.

Effective Date: 10-01-1953
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4909.15 Fixation of reasonable rate.

(A) The public utiiities commission, when fixing and determining just and reasonable rates, fares, tolls,
rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and useful in rendering
the public utility service for which rates are to be fixed and determined. The valuation so determined
shall be the total value as set forth in division (7) of section 4909.05 of the Revised Code, and a
reasonable allowance for materials and supplies and cash working capital, as determined by the

commission.

The commission, In its discretion, may include in the valuation a reasonable allowance for construction

work in progress but, in no event, may such an allowance be made by the commission until it has

determined that the particular construction project is at least seventy-five per cent complete.

In determining the percentage completion of a particular construction project, the commission shall
consider, among other relevant criteria, the per cent of time elapsed in construction; the per cent of
construction funds, excluding allowance for funds used during construction, expended, or obligated to
such construction funds budgeted where all such funds are adjusted to reflect current purchasing
power; and any physical Inspection performed by or on behalf of any party, including the commission's

staff.

A reasonable allowance for construction work in progress shall not exceed ten per cent of the total
valuation as stated in this division, not including such allowance for construction work in progress.

Where the commission permits an allowance for construction work in progress, the dollar value of the

project or portion thereof included in the valuation as construction work in progress shall not be

included in the valuation as plant in service until such time as the total revenue effect of the

construction work in progress allowance is offset by the total revenue effect of the plant In service

exclusion. Carrying charges calculated in a manner similar to allowance for funds used during

construction shall accrue on that portion of the project in service but not reflected in rates as plant in

service, and such accrued carrying charges shall be included in the valuation of the property at the

conclusion of the offset period for purposes of division (3) of section 4909.05 of the Revised Code.

From and after April 10, 1985, no ailowance for construction work in progress as it relates to a
particular construction project shall be reflected in rates for a period exceeding forty-eight consecutive
months commencing on the date the initial rates reflecting such allowance become effective, except as

otherwise provided in this division,

The applicable maxirnum period in rates for an allowance for construction work in progress as it relates
to a particular construction project shall be tolled if, and to the extent, a delay in the in-service date of
the project is cat sed by the action or inaction of any federal, state, county, or municipal agency having
jurisdiction, where such action or inaction relates to a change in a rule, standard, or approval of such
agency, and where such action or inaction is not the result of the failure of the utility to reasonably
endeavor to comply with any rule, standard, or approval prior to such change.

In the event that such period expires before the project goes into service, the commission shall

exclude, from the date of expiration, the allowance for the project as construction work in progress

from rates, except that the commission may extertd the expiration date up to twelve months for good

cause shown.

http://codes.ohio.gov/orc14904.15 00?0Y/2009
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In the event that a utility has permanently canceled, abandoned, or terminated construction of a

project for which it was previously permitted a construction work in progress allowance, the

commission immediately shall exclude the allowance for the project from the valuation.

In the event that a construction work in progress project previously included in the valuation is

removed from the valuation pursuant to this division, any revenues collected by the utility from its

customers after April 10, 1985, that resulted from such prior inclusion shall be offset against future

revenues over the same period of time as the project was included in the valuation as construction

work in progress. The total revenue effect of such offset shall not exceed the total revenues previously

collected.

In no event shall the total revenue effect of any offset or offsets provided under division (A)(1) of this

section exceed the total revenue effect of any construction work in progress allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in division (A)(1)

of this section;

(3) The dollar annual return to which the utility is entitled by applying the fair and reasonable rate of

return as determined under division (A)(2) of this section to the valuation of the utility determined

under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period less the total of any

interest on cash or credit refunds paid, pursuant to section 4909.42 of the Revised Code, by the utility

during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in the discretion of the

commission, be computed by the normalization method of accounting, provided the utility mairitains

accounting reserves that reflect differences between taxes actually payable and taxes on a normalized

basis, provided that no determination as to the treatment in the rate-making process of such taxes

shall be made that wlll result in loss of any tax depreciation or other tax benefit to which the utility

would otherwise be entitled, and further provided that such tax benefit as redounds to the utility as a

result of such a computation may not be retained by the company, used to fund any dividend or

distribution, or utilized for any purpose other than the defrayal of the operating expenses of the utility

and the defrayal of the expenses of the utility in connection with construction work.

(b) The amount of any tax credits granted to an electric light company under section 5727.391 of the

Revised Code for Ohio coal burned prior to January 1, 2000, shall not be retained by the company,

used to fund any dividend or distribution, or utilized for any purposes other than the defrayal of the

allowable operating expenses of the company and the defrayal of the allowable expenses of the

company in connection with the installation, acquisition, construction, or use of a compliance facility.

The amount of the tax credits granted to an electric light company under that section for Ohio coal

burned prior to January 1, 2000, shall be returned to its customers within three years after initially

claiming the credit through an offset to the company's rates or fuel component, as determined by the

commission, as set forth in schedules filed by the company under section 4905.30 of the Revised

Code. As used in division (A)(4)(c) of this section, "compliance facility" has the same meaning as In

section 5727.391 of the Revised Code.
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(B) The commission shall compute the gross annual revenues to which the utility is entitled by adding
the dollar amount of return under division (A)(3) of this section to the cost of rendering the public
utility service for the test period under division (A)(4) of this section.

(C) The test period, unless otherwise ordered by the commission, shall be the twelve-month period
beginning six months prior to the date the application is filed and ending six months subsequent to
that date. In no event shall the test period end more than nine months subsequent to the date the
application is filed. The revenues and expenses of the utility shall be determined during the test period.
The date certain shall be not later than the date of filing.

(D) When the commission is of the opinion, after hearing and after making the determinations under
divisions (A) and (B) of this section, that any rate, fare, charge, toll, rental, schedule, classification, or
service, or any joint rate, fare, charge, tolt, rental, schedule, classification, or service rendered,
charged, demanded, exacted, or proposed to be rendered, charged, demanded, or exacted, is, or will
be, unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law, that the
service is, or will be, Inadequate, or that the maximum rates, charges, tolis, or rentals chargeable by
any such public utility are insufficient to yield reasonable compensation for the service rendered, and
are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value of all property of the public utility actually used

and useful for the convenience of the public as determined under division (A)(1) of this section,

excluding frorn such value the value of any franchise or right to own, operate, or enjoy the same in

excess of the arnount, exclusive of any tax or annual charge, actually paid to any political subdivision

of the state or county, as the consideration for the grant of such franchise or right, and excluding any

value added to such property by reason of a monopoly or merger, with due regard in determining the

dollar annual return under division (A)(3) of this section to the necessity of making reservation out of

the income for surplus, depreciation, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each case,

(a) Including a fair and reasonable rate of return determined by the commission with reference to a

cost of debt equal to the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that cost of

property that Is included in the valuation report under divisions (F) and (G) of section 4909.05 of the

Revised Code, fix and determine the just and reasonable rate, fare, charge, toll, rental, or service to be

rendered, charged, demanded, exacted, or collected for the performance or rendition of the service

that wlll provide the public utility the allowable gross annual revenues under division (B) of this

section, and order such just and reasonable rate, fare, charge, toll, rental, or service to be substituted

for the existing one. After such determination and order no change in the rate, fare, toll, charge,

rental, schedule, classification, or service shall be made, rendered, charged, demanded, exacted, or

changed by such public utility without the order of the commission, and any other rate, fare, toll,

charge, rental, classification, or service is prohibited.

(E) Upon application of any person or any public utility, and after notice to the parties in interest and

opportunity to be heard as provided in Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923.

of the Revised Code for other hearings, has been given, the commission may rescind, alter, or amend

an order fixing any rate, fare, toll, charge, rental, classification, or service, or any other order made by

00015
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the con mission. Certified copies of such orders shall be served and take effect as provided for original

orders.

Effective Date: 11-24-1999
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4911.15 Counsel may represent residential consumer or

municipal corporation.

The consumers' counsel, at the request of one or more residential consumers residing in, or municipal
corporations located in, an area served by a public utility or whenever in his opinion the public interest
is served, may represent those consumers or corporations whenever an application is made to the
public utilities commission by any public utility desiring to establish, modify, amend, change, increase,
or reduce any rate, joint rate, toll, fare, classification, charge, or rental.

1'he consumers' counsel may appear before the public utilities commission as a representative of the

residential consumers of any public utility when a complaint has been filed with the comrnfssion that a

rate, joint rate, fare, toll, charge, classification, or rental for commodities or services rendered,

charged, demanded, exacted, or proposed to be rendered, charged, demanded, or exacted by the

utility is in any respect unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in

violation of the law.

Nothing in Chapter 4911, of the Revised Code shall be construed to restrict or limit in any manner the
right of a municipal corporation to represent the residential consumers of such municipal corporation in
all proceedings before the public utilities commission, and in both state and federal courts and
adrninistrative agencies on behalf of such residential consurners concerning review of decisions
rendered by, or failure to act by, the public utilities commisslon.

Effective Date: 06-12-1980
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4928.02 State policy.

It is the policy of this state to do the following throughout this state

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondlscriminatory, and

reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers
with the supplier, price, terms, conditions, and quality options they elect to meet their respective

needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over
the selection of those supplies and suppliers and by encouraging the development of distributed and

small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric

service including, but not limited to, demand-side management, time-differentiated pricing, and

irnpiementation of advanced metering infrastructure;

(E) Encourage cost-effectlve and efficient access to information regarding the operation of the

transmission and distribution systems of electric utilities in order to promote both effective customer

choice of retail electric service and the develapment of performance standards and targets for service

quality for ail consumers, including annual achlevement reports written in plain language;

(F) Ensure that an electric utility's transmission and distribution systems are available to a customer-

generator or owner of distributed generation, so that the customer-generator or owner can market and

deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electriclty rnarkets through the development

and Implementation of flexible regulatory treatment;

(H) Ensure effective competition (n the provision of retail electric service by avoiding anticompetitive
subsidies flowing from a noncompetitlve retail electric service to a competitive retail electric service or
to a product or service other than retail electric service, and vice versa, including by prohibiting the
recovery of any generation-related costs through distribution or transmission rates;

(I) Ensure retail electrlc service consumers protection against unreasonable sales practices, market

deficiencies, and rnarket power;

(3) Provide coherent, transparent means of giving appropriate incentives to technologies that can

adapt successfully to potential environmentai mandates;

(K) Encourage implementatlon of distributed generation across customer classes through regular
review and updating of administrative rules governing critical issues such as, but not limited to,
interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the Implementation of
any new advanced energy or renewable energy resource;

(M) Encourage the edu cation of small business owners in this state regarding the use of, and
encourage the use of, energy efficiency programs and alternative energy resources in their businesses;
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(N) Facilltate the state's effectiveness in the global economy.

In carrying out this policy, the comrrmission shall consider rules as they apply to the costs of electric
distribution infrastructure, including, but not limited to, line extensions, for the purpose of

development in this state.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.141 Distribution utility to provide standard service

offer.
(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a comparable

and nondiscriminatory basis within its certified territory, a standard service offer of all competitive

retail electric services necessary to maintain essential electric service to consumers, including a firm

supply of electric generation service. To that end, the electric distribution utility shall apply to the

public utilities commission to establish the standard service offer in accordance with section 4928.142

or 4928.143 of the Revised Code and, at its discretion, may apply simultaneously under both sections,

except that the utility's first standard service offer application at rnintmum shall include a filing under

section 4928.143 of the Revised Code. Only a standard service offer authorized in accordance with

section 4928.142 or 4928.143 of the Revised Code, shall serve as the utility's standard service offer

for the purpose of compliance with this section; and that standard service offer shall serve as the

utility's default standard service offer for the purpose of section 4928.14 of the Revised Code.

Notwithstanding the foregoing provision, the rate plan of an electric distribution utility shall continue

for the purpose of the utility's compliance with this division until a standard service offer is first

authorized under section 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to

division (D) of section 4928.143 of the Revised Code, any rate plan that extends beyond December 31,

2008, strall continue to be in effect for the subject electric distribution utility for the duration of the

plan's term. A standard service offer under section 4928.142 or 4928.143 of the Revised Code shall

exclude any previously authorized allowances for transition costs, with such exclusion being effective

on and after the date that the allowance is scheduled to end under the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under section 4928.142 or 4928.143 of the

Revised Code, send written notice of the hearing to the electric distribution utility, and publish notice in

a newspaper of general circulation in each county in the utility's certified territory. The commission

shall adopt rules regarding filings under those sections.

Effective Date: 2008 SB221 07-31-2008
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4928.142 Standard generation service offer price -
competitive bidding.
(A) For the purpose of complying with section 4928.141 of the Revised Code and subject to division

(D) of this section and, as applicable, subject to the rate plan requirement of division (A) of section

4928.141 of the Revised Code, an electric distribution utility may establish a standard service offer

price for retail electric generation service that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that provides for

all of the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the bidding,
and ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners.

No generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary, concerning the

conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster

supplier participation in the bidding process and shall be consistent with the requirements of division

(A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of this

section, the electric distribution ut ility shall file an application with the commissfon. An electric

distribution utility may file its application with the commission prior to the effective date of the

commission rules required under division (A)(2) of this section, and, as the commission determines

necessary, the utility shall immediately conform its filing to the rules upon their taking effect.

An application under this division shall detail the electric distribution utility's proposed compliance with

the requirements of division (A)(1) of this section and with commission rules under division (A)(2) of

this section and demonstrate that all of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least one regional
transmission organization that has been approved by the federal energy regulatory commission; or
there otherwise is comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to take
actions to identify and mitigate market power or the electric distribution utility's market conduct; or a
similar market monitoring function exists with commensurate ability to identify and monitor market

conditions and mitigate conduct associated with the exercise of market power.

(3) A published source of information is available publicly or through subscription that identifies pricing
information for traded electricity on- and off-peak energy products that are contracts for delivery
beginning at least two years from the date of the publication and is updated on a regular basis,
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The commission shall initiate a proceeding and, wittiin ninety days after the application's fiting date,

stiall determine by order wtiether the electric distribution utility and its market-rate offer meet all of

the foregoing requirernents. If the finding is positive, ttie electric distribution utility may initiate its

competitive bidding process. if the finding is negative as to one or more requirements, the commission

in the order shall direct the electric distribution utility regarding how any deficiency rnay be remedied

in a timely manner to the commission's satisfaction; ottierwise, the electric distribution utility shali

withdraw the application. However, if such remedy is made and ttie subsequent finding is positive and

also if ttie electric distribution utility made a simultaneous filing under this section and section

4928.143 of the Revised Code, ttie utility shall not initiate its competltive bid until at least one hundred

fifty days after the filing date of those applications.

(C) Upon the cornpletion of the competitive bidding process authorized by divisions (A) and (B) of this

section, including for the purpose of division (D) of this section, ttie cornmission shall select the least-

cost bid winner or winners of that process, and such selected bid or bids, as prescribed as retail rates

by the commission, shall be the electric distribution utility's standard service offer uniess the

commission, by order issued before the third calendar day following the conclusion of the competitive

bidding process for the market rate offer, determines that one or rnore of the following criteria were

not met:

(1) Each portion of the biddll g process was oversubscribed, such that the amount of supply bid upon

was greater than the amount of the load bid out.

(2) There were four or rnore bidders.

(3) At least twenty-five per cent of the load is bid upon by one or rnore persons other than the electric

distribution utility.

AIl costs incurred by the electric distribution utility as a result of or related to the competitive bidding

process or to procuring generation service to provide the standard service offer, including the costs of

energy and capacity and the costs of all other products and services procured as a result of the

competitive bidding process, shall be timely recovered through the standard service offer price, and,

for that purpose, the comrnission shal3 approve a reconciliation mechanism, other recovery

rnectianism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utllity that, as of July 31,

2008, directly owns, in whole or in part, operating electric generating facilities ttiat had been used and

useful in this state shall require ttiat a portion of that utility's standard service offer load for the first

five years of ttie rnarket rate offer be competitively bid under division (A) of this section as foliows: ten

per cent of the load in year one, not rnore than twenty per cent in year two, thirty per cent in year

three, forty per cent in year four, and fifty per cent in year five. Consistent with those percentages, the

cornrnission shall determine the actual percentages for each year of years one through five. The

standard service offer price for retail electric generation service under this first application strall be a

proportionate blend of the bid price and the generation service price for the remaining standard service

offer load, which latter price shall be equal to the electric distribution utility's most recent standard

service offer price, adjusted upward or downward as the cornmission determines reasonable, relative

to the jurisdictional portion of any known and measurable changes frorn ttie level of any one or more

of the following costs as reflected in that most recent standard service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used to prodt ce electricity;
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(2) Its prudently incurred purchased power costs;

(3) Its prudently incun-ed costs of satisfying the supply and demand portfolio requirements of this
state, including, but not limited to, renewable energy resource and energy efficiency requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration

of the derating of any facility associated with those costs.

In making any adjustment to the most recent standard service offer price on the basis of costs

described in division (D) of this section, the commission shall fnclude the benefits that may become

available to the electric distribution utility as a result of or in connection with the costs included in the

adjustment, including, but not limited to, the utility's receipt of emissions credits or its receipt of tax

benefits or of other benefits, and, accordingly, the commission may impose such conditions on the

adjustment to ensure that any such benefits are properly aligned with the associated cost

responsibility. The commission shall also determine how such adjustments will affect the electric

distribution utility's return on common equity that may be achieved by those adjustments. The

commission shall not apply its consideration of the return on common equity to reduce any

adjustments authorized under this division unless the adjustments will cause the electric distribution

utility to earn a return on common equity that is significantly in excess of the return on common equity

that is earned by publicly traded companies, including utilities, that face comparable business and

financial risk, with such adjustments for capital structure as may be appropriate. The burden of proof

for demonstrating that significantly excessive earnings will not occur shall be on the electric

distribution utility.

Additionally, the commission may adjust the electric distribution utility's most recent standard service

offer price by such just and reasonable amount that the commission determines necessary to address

any emergency that threatens the utllity's financial integrity or to ensure that the resulting revenue

available to the utility for providing the standard service offer is not so inadequate as to result, directly

or indirectly, in a taking of property without compensation pursuant to Section 19 of Article I, Ohio

Constitution. The electric distribution utility has the burden of demonstrating that any adjustment to its

most recent standard service offer price is proper in accordance with this division.

(E) Beginning in the second year of a blended price under divlsion (D) of thls section and

notwithstanding any other requirement of this section, the commission may alter prospectively the

proportions specified In that division to mitigate any effect of an abrupt or significant change in the

electric distribution utility's standard service offer price that would otherwise result in general or with

respect to any rate group or rate schedule but for such alteration. Any such alteration shall be made

not more often than annually, and the commission shall not, by altering those proportions and in any

event, including because of the length of time, as authorized under division (C) of this section, taken

to approve the market rate offer, cause the duration of the blending period to exceed ten years as

counted from the effective date of the approved market rate offer. Additionally, any stich alteration

shall be Iimited to an alteration affecting the prospective proportions used during the blending period

and shall not affect any blending proportion previously approved and applied by the commission under

this division.

(F) An electric distribution utility that has received commission approval of its first application under

division (C) of this section shall not, nor ever shall be authorized or required by the commission to, file

an application under section 4928.143 of the Revised Code.
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Effective Date: 2008 SB221 07-31-2008; 2008 fiB562 09-22-2008
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4928.143 Application for approval of electric security

plan - testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric distribution
utility may file an application for public utilities commission approval of an electric security plan as
prescribed under division (B) of this section. The utility may file that application prior to the effective
date of any rules the commission may adopt for the purpose of this section, and, as the commission
determines necessary, the utility immediately shall conform its filing to those rules upon their taking

effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except
division (D) of this section, divisions (I), (J), and (K) of section 4928.20, division (E) of section
4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of electric
generation service. In addition, if the proposed electric security pfan has a term longer than three
years, it may include provisions in the plan to permit the commission to test the plan pursuant to
division (E) of this section and any transitional conditions that should be adopted by the commission if
the commission terminates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost
is prudently incurred: the cost of fuel used to generate the electricity supplied under the offer; the cost
of purchased power supplied under the offer, including the cost of energy and capacity, and including
purchased power acquired from an afflllate; the cost of emission allowances; and the cost of federally

mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution utility's

cost of constructing an electric generating facility or for an environmental expenditure for any electric

generating facility of the electric distribution utility, provided the cost is incurred or the expenditure

occurs on or after January 1, 2009. Any such allowance shall be subject to the construction work In

progress allowance limitations of division (A) of section 4909.15 of the Revised Code, except that the

commission may authorize such an allowance upon the incurrence of the cost or occurrence of the

expenditure. No such allowance for generating facility construction shall be authorized, however,

unless the commission first determines in the proceeding that there is need for the facility based on

resource planning projections submitted by the electric distribution utility. Further, no such allowance

shall be authorized unless the facility's construction was sourced through a competitive bid process,

regarding which process the commission may adopt rules. An allowance approved under division (B)(2)

(b) of this section shall be established as a nonbypassable surcharge for the life of the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric generating facility that is

owned or operated by the electric distribution utility, was sourced through a competitive bid process

subject to any such rules as the commission adopts under division (B)(2)(b) of this section, and is

newly used and useful on or after January 1, 2009, which surcharge shall cover all costs of the utility

specified in the application, excluding costs recovered through a surcharge under division (B)(2)(b) of

this section. However, no surcharge shall be authorized unless the comrnission first determines in the

proceeding that there is need for the facility based on resource planning projections submitted by the
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electric distribution utllity. Additionally, if a surcharge is authorized for a facility pursuant to plan

approval under division (C) of this section and as a condition of the continuation of the surcharge, the

electric distribution utility shall dedicate to Ohio consumers the capacity and energy and the rate

associated with the cost of that facility. Before the commission authorizes any surcharge pursuant to

this division, it may consider, as applicable, the effects of any decommissioning, deratings, and

reti re ments.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail electric
generation service, bypassability, standby, back-up, or supplemental power service, default service,
carrying costs, amortization periods, and accounting or deferrals, including future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Provisions for the electric distribution uti lity to securitize any phase-in, inclusive of carrying

charges, of the utility's standard service offer price, which phase-in is authorized in accordance with

section 4928.144 of the Revised Code; and provisions for the recovery of the utility's cost of

secu riti zation.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the
standard service offer, including provisions for the recovery of any cost of such service that the electric

distribution utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation and

notwithstanding any provision of Title XLIX of the Revised Code to the contrary, provisions regarding

single issue ratemaking, a revenue decoupling mechanism or any ottier incentive ratemaking, and

provisions regarding distribution infrastructure and modernization incentives for the electric

distribution utility. The latter may include a long-term energy delivery infrastructure modernization

plan for that utility or any plan providing for the utility's recovery of costs, including lost revenue,

shared savings, and avoided costs, and a just and reasonable rate of return on such infrastructure

modernization. As part of its determination as to whether to allow in an electric distribution utility's

electric security plan inclusion of any provision described in division (B)(2)(h) of this section, the

commission shall examine the reliability of the electric distribution utility's distribution system and

ensui-e that customers' and the electric distribution utility's expectations are aiigned and that the

electric distribution utility is placing sufficient emphasis on and dedicating sufficlent resources to the

reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economiodevelopment, job
retention, and energy efficiency programs, which provisions may allocate program costs across all
classes of customers of the utility and those of electric distribution utilities in the same holding

company system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution utiiity. llie

commission shall issue an order under this division for an initial application under this section not later

than one hundred fifty days after the application's filing date and, for any subsequent application by

the utility under this section, not later than two hundred seventy-five days after the application's filing

date. Subject to division (D) of this section, the commission by order shall approve or modify and

approve an application filed under division (A) of this section if it finds that the electric security plan so

approved, including its pricing and all other terms and conditions, including any deferrals and any

future recovery of deferrals, is more favorable in the aggregate as compared to the expected results
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that would otherwise apply under section 4928.142 of the Revised Code. Additionally, if the
commission so approves an application that contains a surcharge under division (e)(2)(b) or (c) of this
section, the commission shall ensure that the benefits derived for any purpose for which the surcharge
is established are reserved and made available to those that bear the surcharge. Otherwise, the

comrnission by order shall disapprove the application.

(2)(a) If the commission modifies and approves an application under division (C)(1) of this section, the

electric distribution utility may withdraw the application, thereby terminating it, and may file a new

standard service offer under this section or a standard service offer under section 4928.142 of the

Revised Code.

(b) if the utility terminates an application pursuant to division (C)(2)(a) of this section or if the

commission disapproves an application under division (C)(1) of this section, the commission shall issue

such order as is necessary to continue the provisions, terms, and conditions of the utility's most recent

standard service offer, along with any expected increases or decreases in fuel costs from those

contained in that offer, until a subsequent offer is authorized pursuant to this section or section

4928.142 of the Revised Code, respectlvely.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the Revised Code, if an

electric distribution util(ty that has a rate plan that extends beyond December 31, 2008, files an

application under this section for the purpose of its compliance with division (A) of section 4928.141 of

the Revised Code, that rate plan and its terms and conditlons are hereby incorporated into its proposed

electric security plan and shall continue in effect until the date scheduled under the rate plan for its

expiration, and that portion of the electric security plan shall not be subject to commission approval or

disapproval under division (C) of this section, and the earnings test provided for in division (F) of this

section shall not apply until after the expiration of the rate plan. However, that utility may tnclude in its

electric security plan under this section, and the commission may approve, modify and approve, or

disapprove subject to division (C) of this section, provisions for the incremental recovery or the

deferral of any costs that are not being recovered under the rate plan and that the utility incurs during

that continuation period to comply with section 4928.141, division (B) of section 4928.64, or division

(A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the

utility as authorized under that division, has a term, exclusive of phase-ins or deferrals, that exceeds

three years from the effective date of the plan, the commission shall test the plan in the fourth year,

and if applicable, every fourth year thereafter, to determine whether the plan, including its then-

existing pricing and all other terms and conditions, including any deferrals and any future recovery of

deferrals, continues to be more favorable in the aggregate and during the remaining term of the plan

as compared to the expected results that would otherwise apply under section 4928.142 of the Revised

Code. The commission shall also determine the prospective effect of the electric security plan to

determine if that effect is substantially likely to provide the electric distribution utility with a return on

common equity that is significantly In excess of the return on common equity that is likely to be earned

by publicly traded companies, including utilities, that face comparable business and financial risk, with

such adjustments for capital structure as may be appropriate. The burden of proof for demonstrating

that significantly excessive earnings will not occur shall be on the electric distribution utility. If the test

results are in the negative or the commission finds that continuation of the electric security plan will

result in a return on equity that is significantly in excess of the return on common equity that is likely

to be earned by publicly traded companies, including utllities, that will face comparable business and

financial risk, with such adjustments for capital structure as may be appropriate, during the balance of
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the plan, the commission may terminate the electric security plan, but not until it shall have provided

interested parties with notice and an opportunity to be heard. The commission may impose such

conditions on the plan's termination as it considers reasonable and necessary to accommodate the

transition from an approved plan to the more advantageous alternative. In the event of an electric

sectrrity plan's termination pursuant to this division, the commission shall permit the continued deferral

and phase-in of any amounts that occurred prior to that termination and the recovery of those

amounts as contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan under this section, the

commission shall consider, following the end of each annual period of the plan, if any stich adjustments

resulted in excessive earnings as measured by whether the earned return on common equity of the

electric distribution utility is significantly in excess of the return on common equity that was earned

during the same period by publicly traded companies, including utilities, that face comparable business

and financial risk, with such adjustments for capital structure as may be appropriate. Consideration

also shall be given to the capital requirements of future committed investments in this state. The

burden of proof for demonstrating that significantly excessive earnings did not occur shall be on the

electric distribution utility. If the commission finds that such adjustments, in the aggregate, did result

in significantly excessive earnings, it shall require the electric distribution utility to return to consumers

the amount of the excess by prospective adjtrstments; provided that, upon making such prospective

adjustrnents, the electric distribution utility shall have the right to terminate the plan and immediately

file an application pursuant to section 4928.142 of the Revised Code. Upon termination of a plan under

this division, rates shall be set on the same basis as specified in divislon (C)(2)(b) of this section, and

the commission shall permit the continued deferral and phase-in of any amounts that occurred prior to

that termination and the recovery of those amounts as contemplated under that electric security plan.

In making its determination of signiflcantly excessive earnings under this division, the commission

shall not consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent

company.

Effective Date: 2008 SB221 07-31-2008
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AR'nCt.F IV: JUUICIAI.

ARTtC.E 1V: 1L`nrcteL

3t%DfCL1I POWER VESTED /NCOURT.

$1 The judicial power of the sta(e is vested in a su-
preme court, courts of appeals, courts of common

pleas and divisions thereof, and such other courts inf'e-

rlor to the Supreme Coort as may from time to tintc be

established by law.
(1851, am. 1883, 1912, 1968, 1973)

ORGAPdZATION AND 3 t%RISPICTION OF.S'UYR@MA COURT.

§2 (A)'fhe Suprcnte Court shall, until othetwisc pro-

vided by law, consist of seven judges, who shall be

known as the chief justice and justices. In case of the

absenceor disability of the chiefjnstice, thejudge hav-

ing the petiod of longest total service upon the court

shall be the acting chief justice. If any tmmnber of the

court shall be unable, by reason of illness, disability or

disqualification, to hear, consider and dccidc a cause

or causes, the chief justice or the acting chief justice

tnay direat anyjudge of any court of appeals to sit with

the judges of the SuprcttteCourt in the place and stead

of the absent judge. A inajority of the Snpreme Court

shall be necessary to constitute a quormn or to render

a jndginent.

(B)(1) The Supreme Courl sltall have original jurisdic-

uon in the following:
(a) Quo warranto;
(b) Matulamts;
(e) Habeas cotpus;
(d) Prohibition;
(e) Proccdendo;
(1) in any cause on review as may be necessary to its

complete detennination;
(g) Admissiun to the praeth;e of law, the discipline of

pcesons so adtnitted, and all other mattcrs rclating

to the practice of law.

(2) The Strpretne Court shall have appellatejurisdiction

as follows:
(a) In appoals from the courts of appeals as a niatter

of right in the foilowing:
(i) Cases originating in the comts of appeals;
(ii) Cases in wltich the death penalty has been

atfimied;
(i9i) Cases involving questions arising nnder the

constitution of the United States or of this

state.
(b) In appeals from the courts of appcals in cases of

20

tclony on leave tirst obtainccL
(c) In direct appeals fron the eoutts of common pleas

or other courts of record inferior to the court of
appe.als as a tnatter of right in cases in which the

cleath penalty has been imposed.
(d) Such revisory jurisdiction of the proceedings of

administrative officers or agencies as may be

conferrcd by law;
(a) In cases of public or great gencral interest, the

Supreme Court may direct any court of appeals
to certify its rccord to the Suprerne Court, and
ntay review and affima, modify, or reverse the
judgment of the court of appeals;

(t) The Supreme Court shall review and affiau,
modify, or reverse the judgment in any case

certified by any court of appeals putsuant to
section 3(B)(4) of this article.

(3) No law shall be passed or nile made whereby any
person shall be prevented fi'ont invoking tlte original

jurisdiction ot'the Supreme Coart,

(C) The clecisions in all cases in the Supreme Court
shall be reported together with the reasons therefor.

(1851,am.1883,1912,1944,1968,1994)

(IROAN/Z.197ON AND JUR/SDICTION OF COtlRT OP APPEALS,

§3 (A) The state shall be divided by law into coinpact

appellate districts in cach of which there shall be a

court of appeals consisting of three judges. Caws may

be passed increasing the number of judges in any dis-

trict wherein the volume of business may tEquire sueh

additional judge or judges_ In districts having addi-

tional judges, three judges shall partieipate in the hear-

ing and disposition of each easc. The court shall hold

sessions in cach county of the district as tltc necessity

arises. The county cotnntissioncrs of each county shall

provide a proper and convenient place for the court of

appeals to hold court.

(B)()) The courts of appeals shall have original juris-

diction in the following:
(a) Quo wananto;
(b) Mandamus;
(c) Habeas corpus;
(d) Probibition;
(e)Proccdendo
(f) In any cansc on review as may be necessaty to its-

completc detelmination.

(2) Courts of appcals shall have such jurisdiction as

may bc provided by law to review and affirrn, tnodify,

'1'all Coxs"frrUTtON OF THe STAt`PoF OHIO
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In the Matter of the Application of Columbus
SouthernPower Company for Approval of
an Electric Security PSan; an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain. Generating Assets.

In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Plan; and an Amendment to its
Corporate Separation Plan.

)
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)
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)
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)
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OPINION AND ORDER
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accurate and coa3plete rep.^c^"ucxi.on af a c:ase file
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The Commission, considering the above-entitled applications and the record in
these proceedings, hereby issues its opinion and order in this matter.

APPEARANCES:
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Betsy L. Elder, 52 East Gay Street, Columbus, Ohio 43216-1008, and Bobby Singh, Integrys
Energy, 300 West Wilson Bridge Road, Worthington, Ohio 43085, on behalf of Integrys
Energy.
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OPINION:

1. HISTORY OF PROCEEDINGS

-6-

On July 31, 2008, Columbus Southern Power Company (CSP) and Ohio Power

Company (OP) (jointly, AEP-Ohio or the Companies) filed an application for a standard
service offer (560) pursuant to Section 4928.141, Revised Code. The application is for an
electric security pLan (FSP) in accordance with Section 4928.143, Revised Code.

By entries issued August 5, 2008, and September 5, 2008, the procedural schedule
in this matter was established, including the scheduling of a technical conference and the
evidentiary hearing. A technical conference was held regarding AEP-Ohio's application
on August 19, 2008. A prehearing conference was held on November 10, 2008, and the
evidentiary hearing commenced on November 17, 2008, and concluded on December 10,
2008. The Commission also scheduled five local public hearings throughout the
Companies' service area.

The following partles were granted intervention by entries dated September 19,
2008, and October 29, 2008: Ohio Energy Group (OEG); the Office of the Ohio Consumers'
Counsel (OCC); Kroger Company (Kroger); Ohio Environmental Council (OEC);
Industrial. Energy Users-Ohio (IEU); Ohio Partners for Affordable Energy (OPAE);
Appalachian People's Action Coalition (APAC); Ohio Hospital Association (OHA);
Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.
(Constellation); Dominion Retail, Inc. (Dominion); Natural Resources Defense Council
(NRDC); Sierra Club - Ohio Chapter (Sierra); National Energy Marketers Association
(NEMA); Integrys Energy Service, Inc. (Integrys); Direct Energy Services, LLC (Direct
Energy); Ohio Manufacturers Association (OMA); Ohio Farm Bureau Federation (OFBF);
American Wind Energy Association, Wind on Wires, and Ohio Advance Energy (Wind
Energy); Ohio Association of School Business Officials, Ohio School Boards Association,
and Buckeye Association of School Administrators (collectively, Schools); Orm,et Primary
Aluminum Corporation (Ormet); Consumer Powerline; Morgan Stanley Capital Group
Inc.; Wal-Mart Stores East, LP and Sam's East, Inc., Macy's, Inc., and BJ's Wholesale Club,
Inc. (collectively, Commercial Group); EnerNoc, Inc.; and the Association of Independent
Colleges and Universities of Ohio.

At the hearing, AEP-Oldo offered the testimony of 11 witnesses in support of the
Companies' application, 22 witnesses testified on behalf of various intervenors, and 10
witnesses testified on behalf of Staff. At the local public hearings held in this matter,124
witnesses testified. Briefs were filed on December 30, 2008, and reply briefs wene filed on
January 14, 2009.
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A. Sunnmary of the Local Public Hearines

Five local public hearings were held in order to allow CSrs and OP's customers
the opportunity to express their opinions regarding the issues in this proceeding. The
hearings were held in the evenings in Marietta, Canton, Lima, and Columbus.
Additionally, an afternoon hearing was held in Columbus. At those hearings, public
testimony was heard from 21 customers in Marietta, 21 customers in Canton, 17
customers in Lima, 25 customers at the afternoon hearing in Columbus and 40 customers
at the evening hearing in Columbus. In addition to the public testimony, numerous
letters were filed in the docket by customers stating concesn about the applications.

The principal concern expressed by customers, both at the public hearings and in
letters, was over the increases in customer rates that would result from the approval of
the ESP applications. Witnesses stated that any increase in rates would negatively impact
low-income customers, the elderly, and those on fixed incomes. Cu.stomers cited the
recent downturn in the economy as the prinnary source of their apprehension. It was
noted by many at the hearings that customers are also facing increases in other utility
charges, gasoline, food, and medical expenses and that the proposed increases would
cause undue hardship. On the other hand, some witnesses at the public hearings and in
the letters filed in the docket acknowledged AEP-Ohio as a good corporate parkier in
their respective communities.

B. Procedural Matters

1. Motion to Strike

On January 7, 2009, A6P-Ohio filed a motion to strike a section of the brief jointly
filed by OCC and Sierra (collectively, OCEA). More specifically, ALtP-tJhio filed to sirike
the sentence starting on line 2 of page 63 ['"in fact '} through the first two lines of page 64,
including footnotes 244 to 248. AEP-Ohio argues that the above-cited portion of OCEA's
brief, regarding the deferral of fuel expenses and the carrying charges and the tax effect
thereof, relies upon testimony offered by OCC witness Effron in the FirstEnergy
Distribution Case.t AEP-Ohio notes that Ivir. Effron was not a witness in this ESP
proceeding and, therefore, was not available for the Companies, or any other party, to
cross-examine. Accordingly, the Companies argue that consideration of Mr. r-ffmn's
testimony in t'nis matter would be a denial of the Companies' due process rights, and
request that the specified porlion of OCEA's brief be stricken. On January 14, 2009, QCC
filed a memorandum contra the motion to strike. OCC agreed to withdraw the second
and third sentences on page 63, the quoted testimony of Mr. Effron on page 63, and
footnotes 244 to 248 on pages 63 and 64. However, OCC contends that AII'-Ohio's

In re Ohio Edison Compnny, The Cleveland Etectric Iltuminating Company, and ToEedo Edison Ctrmpwsy, Case
No. 07-551-EL-ACR, et al. (FirstEnergy qistribution Case).
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motion is overly broad and the remaining portion of the brief that AEP-Ohio seeks to
strike is appropriate legal argument regarding deferrals on a net-of-tax basis and,
therefore, should rematin. AEP-Ohio filed a reply on January 16, 2009. AfiP-Ohfo first
notes that because the memorandum contra was filed by OCC only and Sierra did not
respond to the motion, it is not clear whether Sierra is also willing to withdraw the
portions of the brief listed in the memorandum contra. AEP-0hio al.so argues that the
remaiv.ling portion of this particular argument in OCEA's brief should be stricken with the
removal of the footnotes. With this removal, AEP-Ohio then argues that there is no
longer any support in the brief for such argunlents. By let6er docketed January 22, 2009,
Sierra confirmed that it joins OCC in OC'C's withdrawal of the lirnited portions of the
OCEA brief as stated by OCC in its January 14,2009, reply.

The Commission grants, in part, and denies, in part, AEP-Ohio's moison to strike
OCEA's brief. The Conunission agrees with AEP-Ohio and OCC that the use of
Mr. Effron's testimony filed in the FirstEnergy Distribution Case in this proceeding was
inappropriate and, therefore, we accept OC.C's and Sierra's withdrawal of that portion of
their brief. As for the rama;n;.,g portion of OCEA's brief that AEP-Ohio has requested to
be stricken, we agree with OCC that the language that discvsses the calculation of
deferred fuel expenses on a net-of-tax basis could be construed to be legal argument on
brief, which rationalized why the issue should be decided in OCEA's favor. Moreover,
we can surmise that if OCEA had recognized its error in the drafting stage of the br4ef,
that OCEA would have drafted similar legal arguments without referencing Mr. Effroti s
testimony. Accordingly, we wiil oniy strike the portions of OCEA's brief that OCC and
Sierra have agreed to withdraw.

2. Motion for AEP-Ohio to C',.ease and 1?esist

On February 25, 2009, Integrys filed a motion with the Commission requesting that
the Commission direct AfiP-©hio to cease and desist the Companies' refusal to process
SSO retail customer applications to enroll in the Interruptible Load for Reliability (ILIt)
Program of PJM Interconnection, LLC (PJM). Integrys also filed a request for an
expedited ruling; however, Integrys represented that counsel for AEP-Ohio objected to
the expedited ruling request. Integrys is a registered curtailment service provider with
PJM and as such receives notices from PJM and coordinates with retail customers to
curtail load. Integrys argues that retail custorner participation in PJM demand response
programs was raised in the Companies' ESP application and has not yet been decided by
the CoFnmission. For this reason, Integrys contends that ABP-Ohio lacks the authority to
refuse to process the ILR appllcations and the denial of the application violates the
Companies' tariffs. Two other curtailment service providers in the AEP-COhio service
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territory, Constellation and KOREnergy, Ltd., filed memoranda in support of Integrys'
motion.2

On March 2, 2009, AEP-Ohio filed a memorandum contra the motion to cease and
desist. AEP-C7hio affirnvs the arg,utnents made in this proceeding to prohtbit retail
customers from participating in PJM's demand response programs. Further, A8C'-Ohlo
argues, among other things, that despite the claims of Integrys andConstel2ation, AEt'-
Ohio is providing, in a timely rnanner, the load data required for customer enrollment in
the PJM ILR program, informs the customer that AEP-Ohio is not consenting to the
customer's participation in the program, and discloses that the matter is carrentiy
pending before the Commission.

On March 9, 2009, Integrys and Constellation filed a withdrawal of the motion to
direct AEP-Ohio to cease and desist. The movants state that despite AEf'-Ohia's
assertions that the applicants were not eligible to participate in PJM's demand response
prograins, PJM rejected AEP-Ohio's opposition to the ILR applications and processed the
ILR applications. Integrys and Constellation further state that, except for two pending
applications, all their customers in the AEP-()hio service territory have been certified for
participation in the PJM programs.

As the parties aclrnowledge, this matter was presented for the Commission's
consideration as part of the E5P application. The Commission, therefore, specifically
addresses and discusses the issues raised concerning S.SO retail customer participation in
I'JM demand respome programs at Section VI.C of this opinion and order. Accordingly,
we grant Integrys' and Constellation's request to withdraw their motion to cease and
desist.

II. DISCUSSION

A. A2plicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of ensuring access to
adequate, reiiable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing AEP-Ohio's application, the
Cornmission is cogniaant of the challenges facing Ohioans and the eie-`tric industry and
will be guided by the policies of the state as established by the General Assembly in
Section 492$.02, Revised Code, which was amended by Senate Bill 221 (SB 221).

Section 4928.02, Revised Code, states that it is the policy of the state, inter alia, to:

2 KOREnergy, Ltd., has not [iled to intervene in this proceeding and, therefore, its memoranda in support

wiIl not be considered.
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(1)

(2)

(5)

(6)

(7)

(8)

(9)

Ensure the availability to consumers of adequate, reliable, safe,
efficient, nondiscrirninatory, and reasonably priced retail
electric service.

Ensure the availability of unbundled and comparable retail
electric service.

Ensure diversity of electric supplies and suppliers.

Encourage innovation and market access for cost-effective
supply- and demand-side retail eiectric service including, but
not limited to, demand-side management (DSM), time-
differentiated pricing, and implementation of advanced
metering infrastructure (Alvfi).

Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution
systems in order to promote both effective customer choice
and the development of perforanartce standards and targets for
service quality.

Ensure effective retail competition by avoiding
anticompetitive subsidies.

Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.

Provide a means of giving incLntives to technologies that can
adapt to potential environmental ynandates.

Encouxage implementation of distributed generation across
customer classes by reviewing and updating rules governing
issues such as interconneetion, standby charges, and net
metering.

(10) Protect at _*isk pop"lation.g including, but not limited to, when
considering the implementation of any new advanced energy
or renewable energy resource.

In addition, SB 221 amended Section 4528'.14, Revised Code, which now provides
that on January 1, 2009, electric utilities must provide consumers with an SSO, consisting
of eithex a market rate offer (MRO) or an ESF. The SSO is to serve as the electric utility's
default S5C). 11i.e law provides that electric utilities may apply simultaneously for both an
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tvSRO and an ESP; however, at a minunum, the first SSO application must inciude an
application for an ESP. Section 4928.141, Revised Code, specifically provides that an SSO
shall exclude any previously authorized allowances for transition costs, with such
exclusion being effective on and after the date that the altowance is scheduled to end
under the electric utility's rate plan. In the event an SSU is not authorized by January 1,
2009, Section 4928.141, Revised Code, provides that the current rate plan of an electric
utility shall continue until an SSO is authoriz.ed under either Section 4928.142 or 4928.143,
Revised Code,

AEP-Qhio's application in this proceeding proposes an ESP, pursuant to Section
4928.143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Commission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general circulation in each county in the electric utility's certifi.ed territory.

Section 4928.143, Revised Code, sets out the requirements for an ESP. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must include provisions relating
to the supply and pricing of generation service. The plan, according to paragraph (B)(2)
of Section 4928.143, Revised Code, may also provide for the automatic recovery of certain
costs, a reasonable allowanee for cextain construction work in progress (CN7fP), an
unavoidable surcharge for the cost of certain new generation facilities, conditions or
charges relating to customer shopping, automatic increases or decreases, provisions to
allow securitization of any phase-in of the SSC) price, provisions relating to tranamission-
related costs, provisions related to distribution service, and provisions regarding
economic development.

The statute provides that the Commission is required to approve, or modify and
approve the ESP, if the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.14?,
Revised Code. In addition, the Comnvssion must reject an ESP that contains a surcharge
for CWIP or for new generation facilities if the benefits derived for any purpose for which
the surcharge is established are not reserved or made available to those that bear the
surcharge.

The Commission may, under Section 492$.144, Revised Code, order any just and
reasonable phase-in of any rate or price established under''ection 4928.141, 4928.142, or
4918.143, Revised Code, including carrying charges. If the Commission does provide for
a phase-in, it must also provide for the creation of regulatory assets by authorizing the
deferral of incurred costs equal to the amount not collected, plus carrying charges on that
amount, and shall authorize the deferral's collection through an unavoidable surcharge.
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By finding and order issued September 17, 2(108, in Case No. 08-777-ELORD (SSO
Rules Case), the Commission adopted new rules concerning S60, corporate separation,
and reasonable arrangements for electric utilities pursuant to Sections 4928.06, 4928.14,
492$.17, and 4905.31, Revised Code. The rules adopted in the SSO Rules Case were
subsequently amended by the entry on rehearing issued February 11, 2009.

B. State Policy - Section 4928,02, Revised Code

ABP-Ohio submits that, contrary to the views of the intervenors, Section 4928.02,
Revised Code, does not impose additional requirements on an ESP and the ESP should
not be modified or rejected because it does not satisfy a11 of the policies of the state.
According to the Companies, "lt]he public interest is served if the ESP is more favorable
in the aggregate than the expected results of an MRO" (Cos. Br. at 15).

OHA asserts that the Commission "must view the 'more favorable in the
aggregate' standard through the lens of the overriding 'public interest,'" and that the
public interest cannot be served if the result is not reasonable (OHA Br. at 10).
OPAE/APAC seems to state that the FSP must be more favorable in the aggregate and
comply with the state policy, but also recognizes that state policies are to be used to guide
the Commission in its approval of an F5P (OPAE/APAC Br. at 3). OEG agrees that the
policy objectives are required to be met prior to the approval of an ESP (OEG Br. at 1).
The Commercial Group submits that costs must be properly allocated to ensure that the
policies of the state are met, to improve price signals, and to ensure effective retail
competition (Commercial Group Br. at 5).

In its reply brief, AEP-Ohio maintains that its proposed ESP is consistent with the
policy of the state as delineated in Sections 4926.02(A) through (N), Revised Code, and is
"worthy of approval, without modification" (Cos. Reply Br. a 7). According to the
Companies, the ESP advances the general policy objectives of the policy of the state (Id. at
6-7). Furthermore, the Companies argue that the concerns raised by some intervenors
regarding the impact of AE,P-Ohio s EtSP on the difficult economic conditions would have
the Conunission ignore the statutory standard for approving an ESP and, instead,
establish rates based on the current economic conditions (Cos. Reply Br. at 7). While the
Companies believe that aspects of the proposed ESP address these concerns (e.g., fuel
deferrals), they argue that their SSO must be established in accordance with applicable
ESP statutory provisions (Id.).

As explained above, and previously in our opinion and order fssued in the
FirstEnergy ESP proceeding,3 the Commission believes that the state policy codified by
the General Assembly in Chapter 4928, Revised Code, sets forth irrtportant objectives,

3 In re Ohio Edison ComVan,y, 77m CkvelaRd Electric Itluminating Company, arnd the Toledo Edison Company,
Case No. 08-9,15-EL-SSO, Opinion and Order at 12 (December 19, ZAO8) (PirstEnergy ESP Case).
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which the Commission must keep in tnind when considering all cases filed pursuant to
that chapter of the code. As noted in the FirstEnergy F5P case, in dete'rnvning whether
the ESP meets the requirements of Section 4928.143, Revised Code, we take into
consideration the policy psnvisfons of Section 4928.02, Revised Code, and we use these
policies as a guide in our implementation of Section 4928.143, Revised Code.
Accordingly, we agree with ALT-Ohio and will use these policies as a guide in our
decision-making in this case, just as we did in the FirstEnergy ESP Case (Cos. Reply Br. at
6).4 The Commission has reviewed the E5P proposal presented by AF1'-Ohio, as well as
the issues raised by the various intervenors, and we believe that, with the modifications
set forth herein, we have appropriately reached a conclusion advancing the public's
interest.

C. Application Overview

In their application, the Companies are requesting authority to establish an SSO in
the form of an. ESP pursuant to the provisions of Sections 4928.141 and 4928.143, Revised
Code. The proposed E3P is to be effective for a three-year period commencing Jantrary 1,
2009. According to the Companies, pursuant to the proposed ESP, the overall, estimated
increases in total customer rates, including generatlon, transmission, and distribution,
would be an average of 13.41 percent for CSP and 13 percent for OP in 2009, and 15
percent in 2010 and 2011 for both CSP and OP (Cos. Ex. 1, Exhibit DMR-1). The
Companies also propose a 15 percent cap per year on the total allowable increases for
each customer rate schedule should the actual costs be higher than expected, excluding
transmission costs and costs associated with new govemment mandates (Cos. App. at 6).

III. GENBRATiON

A. Fuel Adjustment Clause iFACl

The Companias contend that Section 4928.143(B)(2)(a), Revised Code, authorizes
the implementation of a FAC mechanism to recover prudently incurred costs associated
with fuel, including consumables related to environmental compliance, purchased power
costs, emission allowances, and costs associated with carbon-based taxes and other
carbon-related reguiations (Cos. Ex. 7 at 4-7).

4 Some intUvenors recognize that the state polky objective must be used as a guide {w fmptemen# the ESE'

provision (IEU Br. at 19; OPABJ A.PAC. Br. at 3).
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1. FAC Cosis

The Companies proposed to include in the FAC mechani.sm types of costs
recovered through the etectric fuel component (EFC) previously used in Ohios (Cos. Ex. 7
at 3-4). In addition to those types of costs, the Companies stated that Section
4928.143((3)(2)(a), Revised Code, provides fox a broader cost-based adjustment mechanism
that authorizes the inclusion of alI prudently incurred fuel, purcha.sed power, an.d
environmental components (Id. at 4). Companies' witness Nelson iternized and described
the accounts that the Companies proposed to ineiude in their FAC mechanism (Id. at 5-7).

Staff, OCC, and Sierra support the FAC mechanism that will be updated and
reconciled quartcrly (Staff. Ex. 8 at 3-4; OCEA Br. at 47-48, 67-68; OCC Ex.11 at 4-8, 31-40).

Specifically, Staff witness Strom testified that the costs proposed to be recovered through
the FAC mechanism are appropriate and recovery of those costs through a FAC
mechanism is logical (Staff Ex. 8 at 3). OC:C and Sierra also agree that Section
4928.143(B)(2)(a), Revised Code, authorizes the enactment of a FAC mechanism to
automatically recover certain prudently incurred costs (OCEA Br. at 47), and C1CC does
not seem to oppose the list of categories of accounts proposed to be included in the FAC
by Companies witness Nelson (OCC Ex. 11 at 18-20). Additionally, Staff recommended
that annual reviews of the prudency and appropriateness of the accounting of PAC costs
be conducted (Staff Ex. 8 at 3-4), and QCC recommended that an interest charge be paid
to customers on any over-recovered fuel costs in a quarterly period until the subsequent
reconciliation occurs, similar to the carrying charge for any under-recovery that she
believed the Companies were proposing to collect6 (COCC Ex. 11 at 4). Krog;er and IEU,
however, seem to state that a FAC mechanism cannot be established urttil a cost-of-service
or earnings test is completed (Kroger Br. at 9-10; IEU Br. at 12-15). IEU also questioned
the appropriate term of the proposed FAC mechanism (IEU Br. at 13; Tr. Vol. I( at 143-

146).

The Commission believes that the establ3shrnent of a FAC mechanism as part of an
ESP is authorized pursuant to Section 4928.143(B)(2)(a), Revised Code, to recover
prudently incurred costs associated with fuel, including consumables related to
environmental compliance, purchased power costs, emission allowances, and costs
associated with carbon-based taxes and other carbon-related regulations. Given that the
FAC mechanism. is authorized pursuant to the ESP provision of SB 221, we will limit our
authorization., at this time, to the term of the ESP.

5

6

See Sections 4905.01(G), 4905.66 through 4905.69, and 4909.159, Revised Code ( repeoled January 1,

2001); Chapter 49D1:1-11, Ohio Adsninistrative Code (O.A.C.) (rescinded November 27, 2p05).

In AEP's Brief, the Companies clarified that they did not propose to collect a caxry3ng charge an any

FAC underaecovery in one quarterly period until a reconclliation in the subsequent period occurred.

The only carrying charge that they proposed was on the FAC deferrats that would not be col[ected until

2012-2018 (Cos. Br. at 27).
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With regard to interest cliarges assessed on any over- or under-recoveries for FAC
costs within the quarterly period until the subsequent reconciliation occurs, we agree with
OCC witness Medine that symmetry should exist if interest charges were assessed on any
under-recoveries ('i'r. Vol. VI at 210). However, we do not conclude that any interest
charges on either over- or under-recoveries are necessary as a deterrent to the creation of
over- or under-recoveries as CCC witness Medine suggests (Cd. at 210-211). As proposed
by the Companies and supported by others, the FAC mechanism includes a quarterly
reconciliation to actual FAC costs incurred, which will establish the new charge for the
subsequent quaxter. These quarterly adjustments combined with the annual review
proposed by Staff to review the appropriateness of the accounting of the FAC costs and
the prudency of decisions made are sufficient to control the over- or under-recoveries that
may occur within a particular quarter. Therefore, we find that the FAC mechanism with
quarterly adjustments as proposed by the C:ompanies, as well as an annual prudency and
accounting review reconuinended by Staff, is reasonable and should be approved and
implemented as set forth herein

(a) Market Purchases

As part of the FAC costs, the Companies proposed to purchase incremental power
on a"slice of the system basis" equal to 5 percent of each company's load in 2009,
10 percent in 2010, and 15 percent in 2011 (Cos. Ex. 2-A at 21). The Companies argue that
while these purchases wi1l be included in the FAC mechanism, as the appropriate
recovery mechanism for these costs, the purchases are permitted as a discretionary
component of an ESP filing autltorized by Section 4928.143(B)(2), Revised Code, which
states: "The plan may provide for or include, without limitation, any of the following-."
(emphasis added) (Cos. Br, at 37). To support its proposal, APP-Ohio states that the
purchases reflect the continued transition to market rates and represent an appropriate
recogaition of the Companies' incorporation of the loads of Ormet Primary Aluminum
Company (Ormet) and the certified territory formeriy served by Monongah.e.la Power

Company (MonPower) (Cos. Ex. 2-A at 21-22). The Companies further assert that, during
the ESP, they should be able to continue to recover a market-based generation price for
serving these loads, as was previously authorized by the Commission during the RSP

period.

Staff supported market purchases sufficient to meet the additional load
responsibilities that the Companies assumed for the addition of the former MonPower
customers and Ormet to the Companies' system, which equals approximately 7.5 percent
of the Companies' total loads (Staff Ex. 10 at 5). However, based on the size of the
additional load assumed by the Companies, Staff only recommended that the incremental
power purchases equal, on average, 5 percent of each company's load in 2009,73 percent
in 2010, and 10 percent in 2011(ld.).

000045



08-917-EL-SSrJ and OS-918-EL49Sfl -15•

Tlie Companies responded to Staff s reduction in the amount of market purchases
by adding that the Companies also intended to utilize their proposed levels of market
purchases to encourage econoniic development (Cos. Ex. 2-H at 7).

Various parties oppose the inclusion of increruental "slice of the system" power
purchases in AEP-Ohio's E5P. OEG witness ICollen testified that the Commission should
reject this provision of AEP-{7hio's ESP because the Companies have not demonstrated a
need for the excess generation purchased on the market to meet its existing load, and such
"purchases are not pradent because they will unecononiicaily displace lower cost
Company owned generation and cost-based purchased power that is available to meet
their loads" (OEG Hx. 3 at 3,9-10). IEU witness Bowser agrees that this portion of the E'SI'
should be rejected (IEU Ex. 10 at 9). Kroger witness Higgins also concurs, stating: "The
only apparent purpose of these slice-of-system purchases is to serve as a device for
increasing prices charged to customers" (Kroger Ex. 1 at 9). CKMA concurs with the
testimony offered by these intervenor witnesses (OCEA Br. at 53-55). intexvenors also
question this provision in light of the AEP Interconnection Agreement (OEG Ex. 3 at 10-

14; OCEA Br. at 54-55).

Given that AEP-Ohio has explicitly stated that the purchased power is not a
prerequisite for adequately servirtg the addifional load requirements assumed by AII'-
Ohio when adding Ormet and the MonPower custoin.ers to its system (Cos. Ex. 2-B at 7),
the Commission finds that Staff's rationale for the support of the proposal, as wetl as the
recommendation for a reduction in the amount of purchased power proposed to equal the
additional load, fails. We struggle, along with the other parties, to find a rational basis to
approve such a proposal in the absence of need. The Commission notes that while we
appreciate AEP-Ohio's willingness and cooperation with regard to the inclusion of armet
and MonPower customers into its syste.m, we believe that the Companies have been able
to prepare and plan for the additions to its system under the cx.trrent regulatcrry scheme
and have been compensated during the transitional period. As for the reliance on the
market purchases to promote economic development, the Commission believes that this
goal can be more appropriately achieved through other means as outlined in this opinion
and order, the Commission s recently adopted rules, and SB 221. Accordingly, we find
that AEP-Ohio's FSP shall be modified to exclude this provision.

(b) Off-System Sales (0581

Kroger and OEG contend that FAC costs must be offset by a credit for OS5
mazgins, stating that other jurisdictions governing other operating companies of AEP
Corporation require such an OSS offset to revenue requirements (IGcger Br. at 11-12;
Kroger Ex.1 at 3, 9, 10; OEG Br. at 10; OEG Ex. 3 at 14-15,16-17). IGroger argues that it is
incongruent to allow a rate increase based on certain costs without examining AEP-dhio's
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net costs to determine that AEP-Ohio's costs have actually increased (Kroger Br. at 11-12).
OEG notes that the Companies` profits for 2007 from off-system sales were $146.7 miIIion
for OP and $124.1 miillion for CSP (OEG Ex. 3 at 14). OEG reasons that because the cost of
the power plants used to generate off-system sales are included in rates, all revenue from
the power plants should be a rate credit (OEG Br. 10). OCEA raises similar arguments to
those of OEG and Kroger in its brief (OCEA Br. at 57-59). More specifically, OCEA argues
that the Companies' proposal to eliminate off-system sales expenses from Ohio ratepayers
is not equivalent to providing customers the benefit of off-system sales margins. OC:EA
notes that, in other cases, the Commission has required elecixic uti3ities to share the
benefits of off-system sales revenue with jurisdictional customers (OCEA Br. at 58-59).

Staff did not take a position in regard to the intervenors' arguznents to offset FAC

costs by the CJSS margin. Staff, however, concluded that the costs sought to be recovered
through the PAC are appropriate (Staff Fx.10 at 4; Staff Ex. 8 at 3; Staff Br. at 2).

The Companies argue that an OSS offset to FAC charges is not required by Section
4928.143(B)(2)(a), Revised Code, or any other provision in SB 221 (Cos. Fx. 2-E at 8-9; Cos.
Reply Br. at 12). The Companies also state that the regutatory or statutory regimes in
other states have no bearing on Ohio or Ohio's statutory requirements (Sd.). As to the
other arguments raised by OEG and OCEA, the Companies argue that the intervenorsi
arguments ignore the fact that the Companies' ESP reduces the FAC and envirorunental
carrying cost expenses for AEP-Ohio customers based on the calculation of the pool
capacity payments in the FAC and use of the pool allocation factor (Cas. Ex. 7, Exhibits

PJN-1, PJN-2, PJN-6 and PJN-8).

Upon a review of the record in this case, the Comn ►ission is not persuaded by the

intervenors' arguments. We do not believe that the testimony presented offered adequate

justification for modifying the Companies' proposed ESP to offset CSS margins from the
FAC costs. Section 4928.143(B)(2)(a), Revised Code, specificaity provides for the
automatic recovery, without limitation, of prudently incurred costs for fuel, purchased
power, capacity cost, and power acquired from an affiliate. As recognized by the

Companies, the pertinent statutory provisions do not require tltat there be an offset to the
allowable fuel costs for any C7SS margins. Additionally, Ohio law governs the
Companies' ESP application, and thus, we are not persuaded by the argume.nts of Kroger
regarding how other jurisdictions handle OSS margins. Moreovcr, consistenfi with our
discussion in Section VlI of our opinion and order, we do not believe that OS.S should be a
connponent of the Companies' ESP, or factored into our decision in this proceeding.
Intervenors cannot have it both ways: they cannot request that OSS margins be credited
against the fuel costs (i.e., offset the expenses); and, at the same time, ask us to count the
OSS margins as earnings for purposes of the significantly excessive earnin.gs test (SM)

calculation.
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(c) Alternate Enerey Portfolio Standards (ineluding Renewable
Energy Cred'zt arograml

Section 4928.64, Revised Code, establishes a2ternative energy portfolio standards
which consist of requirements for both renewable energy and advanced energy resources.
Section 4928.64(B)(2), Revised Code, introduces specific annual benchmarks for renewable
energy resources and solar energy resounces begicuiing in 2009.

The Companies' ESP application included, as a part of the FAC costs, cost recovery
for renewable energy purchases and renewable energy credits (RECs) with purchased
power reflected in Account 555 and RECs reflected in Account 557 (Cos. Ex. 7 at 6-7,14).
The Companies stated that they plan to purchase almost all of the RECs required for 2009.
The Companies further state that they will enter into renewable energy purchase
agreements (REPAs) to meet compliance requirements for the remainder of the ESP
period, for which they have already conducted a request for proposal (Cos. Ex. 9 at 10-11).
The Companies also recognized that recovery of such costs to comply with Section
4928.64(E), Revised Code, is, as stated in the statute,avoidable. Therefore, the Companies
explained that they intend to include all of the renewable energy costs within the FAC
mechanism and not as part of any FAC deferrat. The Companies, however, recognized
that their request for proposal and procurement practices for renewable energy will be
subject to a prudency review and the renewable purchases subject to a financial audit
(Cos. Br, at 96-98).

Staff and OPAE/APAC express concern with the Companies' plan to include
renewable energy purchases and 12ECs as a component of the FAC mechanism (Staff Ex. 4
at 6-7; Staff Br. at 4-5; OPAE/ APAC Br. at 11).

The Commission notes that the renewable energy purchases and RECs
requirements are based on Section 4928.64(E), Revised Code, and any recovery of such
costs is, as the statute provides, bypassable. With the Companies' recognition that such
costs must be accounted for separately from fuel costs, and is not to be deferred, the
Conunission finds that Staff's and OPAE/APAC's issue is adequately addressed.
Accordingly, with that clarification, the Comnmission finds that this aspect of the
Companies' FsSP application is reasonable and should be adopted.

2. FAC Baseline

The Companies proposed establishing a baseline FAC rate by identifying the FAC
components of the current SSO. The Companies started with the EFC rates that were
unbundled as part of the electric transition plan (ETP) proceedings (those in effect as of
Cktaber 5,1999) (step #1), and then added calendar year 1999 amounts for the additional
fuel, purchased power, and environmental accounts that are included in the requested
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FAC mechanism for this proceeding (1999 data from FERC Form 1 and other financial
records were used as the base period for the additional components that were not in the
frozen EFC rates) (step #2) (Cos. Eac. 7 at 8). The Companies then adjusted the 1999 frozen
EFC rates (step #1) and the 1999-level rates developed for the additional components
(step #2) for subsequent rate changes (step #3) to get the base FAC component that is
equal to the fuel-related costs presently embedded in the Companies' moat recent S50
(i.e., the RSP) (Id.). The subsequent rate changes that occurred during the RSP period and
reflected in step #3 of the Companies calculation included annual increases of 7 percent
for OP and 3 percent for CSP, an increase in CSP's generation rates for 21K17 by
approximately 4.43 percent through the Power Acquisition Rider, and a reduction in OP's
base period FAC rate by the amount of the Gavin Cap and mine investment shutdown
cost recovery component that was in OP's 1999 EFC rate given that the Regulatory Asset
Charge (RAC) established in the ET't' case expired (Id. at 9).

Staff argued that the actual costs should be used in deteitnining the FAC baseline
and, therefore, recommended using 2007 actual data, escalated by 3 percent for CSP and 7
percent for OP, as a reasonable proxy for 2008 (Staff Ex. 10 at 3-4). Staff explained that
utilizing actual 2007 costs and updating them to 2008 is appropriate given that the
resulting amounts should be the costs that the Companies are currently recovering for
fuel-related costs (Id.). Additionally, Staff notes that this proposal produces a result that
is very close to the result produced by utilizing the Companies' methodology (Staff Br. at
3).

OCC recommended the use of 2008 actual fuel costs to establish the FAC baseline,
which will be reconcil.ed to actual costs in the future FAC proceeding (OCC E.x. 10 at 11-
14). OCC's witness testified that her concern is that if the FAC baseline is establis.hed too
low, the base portion of the generation rates (the non-FAC portion) will be estabiished too
high (OCC F..x.10 at 13). tn its Brief, OPAE/AI'AC opposed the Companiea' use of 1999
rates as the baseline and seems to support ©CC's recornmendation to use 2M8 fuel costs
(OPAE/ APAC Br. at 11-12). The Companies' responded by explaining that they did not
use 1999 rates as the baseline, rather the 1999 level was just the starting point to
calculating the baseline (Cos. Reply Br. at 21). The Companies also stated that a variable
baseline was not appropriate as it would result in a variable non-FAC generation rate as
well since the non-FAC component of the current generation raSO was detennined to be
the residual after subtracting out the FAC component (Id.).

As noted by OCC's witness, the 2008 actual fuel costs were not known at the time
of the hearing (OCC Ex. 10 at 14). Thus, the Companies and Staff proposed
methodologies to obtain a proxy for 2008 fuel costs. iNhile both had a different starting
point to the calculation of the 2008 proxy, we agree that in the absence of known actual
costs, a proxy is appropriate to establish a baseline. Therefore, based on the evidence
presented, we agree with Staff's resulting value as the appropriate FAC baseline.
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3. FACDeferrals

The Companies proposed to mitigate the rate impact on customers of any PAC
increases by phasing in their new ESP rates by deferring a portion of the annual
incremental FAC costs during the ESP (Cas. App, at 4-5; Cos. Ex. 3 at 11; Cos. Ex. 1 at 13-
15). The amount of the incremental FAC expense that would be recovered from
customers would be limited so that total bill increases would not be more than 15 percent
for each of the three years of the fiSP (Id.). The 15 percent target for FAC does not include
cost increases associated with the transmission cost recovery rider (TCRR) or with any
new government mandates (the Companies' could apply to the Commission for recovery
of costs incurred in conjunction with compliance of new government mandates, including
any Commission rules imposed after the filing of the AfiP-Ohio application (Cos. App. at
6)). The Companies proposed to periodically reconcile the FAC to actual costs, subject to
the maximum phase-in rates (Cos. Ex.1 at 14-15). Under the Companies' proposal, any
incremental FAC expense that exceeds the maximum rate levels will be deferred. The
Companies project the deferrals under the proposed ESP to be $146 mi.ll.ion by December
31, 2011 for CSP and $554 miilion by December 31, 2011 for OP (Cos. Ex. 6, Exhiblt LVA-
1). If the projected FAC expense in a given pesiod is less than the maximum phase-in
FAC rates, the Companies proposed to give the Commission the option of charging the
customer the actual FAC expense amount or increasing the FAC rates up to the maximum
levels in order to reduce any existing deferred FAC expense balance (Id.). Any deferred
FAC expense remaining at the end of 2011 would be recovered, with a carrying cost at the
Weighted Average Cost of Capital (WACC), as an unavoidable surcharge from 2012 to
2018 (td.).

As noted previously, Staff, OCC, and Sierra support the FAC mechanism that will
be updated and reconciled quarterly (Staff. Fx. 8 at 3-4; qCC Ex. at 11 at 4-5, 31-4t); OCEA
Br. at 47-48, 67-68). Staff, tOCC, and Sierra, however, oppose the creation of any long-term
deferrals for fuel costs (Staff Ex. 10 at 5; OCEA Br. at 62). Similarly, the Commercial
Group recommended that "customers pay the feill cost of fuel during the I1.SP"
(Commercial Group Ex. I at 9). Constellation argued that the deferral praposal should be
rejected because it masks the true cost of the P.SP generation, deferrals have the effect of
artificially suppressing conservation, the carrying costs proposed by the Campanies
would be set at the Companies' cost of capital, which would include equity, and
customers do not want to pay interest on any deferred amounts (instead, customers
would rather pay when the cosls are incurred so as to not pay the interest) (Constellation
Br. at 8-9). T'he Schools also questioned the need for the phase-in of rates, as well as the
avoidability of the surcharge that would be created to collect the deferred fuel costs, with
carrying charges, from 2012 to 2018 (Schools Br. at 3).
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IE the Comrn.ission, however, authorizes such deferrals to levelize rates during the
ESP period, Staff, ©CC, and Sierra believe that the deferxals should be short-teim
deferrals that do not extend beyond the ESP period (Staff Ex. 10 at 5; OCEA Br. at 62).
IEIJ also supports the use of a phase-in to stabitize rates, but daes not believe that Section
492$.144, Revised Code, allows the deferrals to extend beyond the ESP term (IEU Br. at
27-29).

Purthermore, OCC opposed the Companies' use of WACC, stating that such an
approach is not reasonable and results in excessive payments by customers (GCC Fac. 10
at 34). Through testimony, OCC asserts that the carrying charges on deferrals should be
based on the current long-term cost of debt (OCC Ex. 10 at 34-35; Tr. Vol. VI at 157-158).
However, in its joint brief, C7CC seems to have modified its position and is now arguing
that the carrying charges should be calculated to reflect the short-term actual cost of debt,
excluding equity (OCEA Br, at 62). In reliance on OCC's testitrtony, Consteilation submits
that it is appropriate to use the long-term cost of debt (Constellation Br. at 8). The
Conunercial Group also opposed the use of WACC; instead, Cotnmetcial Group witness
Gorman recommended that the Companies 6nance the PAC phase-in deferrals entirely
with short term debt given that the accruals are a temporary investment and not long-
term capital (Cotnrnercial Group Ex. 1 at 9-11).

Additionall.y, the Commercial Group and OCC argued that the deferred fuel
expenses should be calculated to reflect the net of applicable deferred income taxes
(Commercaal Group Ex. 1 at 9-10; OCEA Br, at 63). Commercial Group witness Gorman
testified that if a company does not recover the fuel expense in the year that it was
incurred, the company will reduce its current tax expense and record a deferred tax
obligation. The deferred tax obligation would then represent a temporary recovery of the
fuel expense via a reduction to the current income tax expense (Commercial Group Ex. 1
at 10). Commercial Group witness Goxman then goes on to recognize that the income tax
will ultimately have to be paid after the incremental fuel cost is recovered from
customers, but states that, while deferred, the company will partially recover its deferred
fuel balance through the reduced income tax expense (Id.). To bolster their argument that
deferred fuel expenses should be calculated on a net-of-tax basis, OCC and Sierra relied,
in their brief, on a witness' testimony in an unrelated proceeding, which has been
subsequently withdrawn as explained above. Neither OCC nor Sierra offered any record
evidence to support its position.

AEP-C?hio, on the other hand, argued that the calculation of carrying charges for
the deferrals should not be done on a net-of-tax basis. AEP-Ohio witness Assante testified
that limiting the application of the carrying cost rate to a net-of-tax balance of FAC
deferrals improperly utilizes a traditional cost-of-service ratemaking approach in a
generation pricing proceeding (Tr. Vol. IV at 158-160). Additionally, while the Companies
proposed the phase-in proposal to help mitigate increases and believe that their proposal
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is reasonable, in light of the opposition received from several parties, the Companies
stated that they would accept a modification to their FSP that elimiirtated such deferrals
(Cos. Reply Br. at 4142).

To ensure rate or price stability for consumers, Section 4928.144, Revised Code,
authorizes the Commission to order any just and reasonable phase-in of any electric
utility rate or price established pursuant to 4928.143, Revised Code, with carrying charges,
through the creation of regulatory assets. Section 4928.144, Revised Code, also mandates
that any deferrals associated with the phase-in authorized by the Commission shall be
coliected through an unavoidable surcharge. Section 4928.144, Revised Code, does not,
however, lintit the time period of the phase-in or the recovery of the deferrals created by
the phase-in through the unavoidable surcbarge.

Contrary to OCC and othera7 we believe that a phase-in of the increases is
necessary to ensure rate or price stability and to mitjgate the iznpact on customers during
this difficult economic period, even with the modifications to the PSP that we have made
herein. T'o this end, the Comrniss.ion appreciates the Companies' recognition that over 15
percent rate increases on customers' bills would cause a severe hardship on customers.
Nonetheless, given the current economic cliniate, we believe that the 15 percent cap
proposed by the Companies is too highs Therefore, we exercise our authority pursuant
to Section 4928.144, Revised Code, and find that the Companies should phase-in any
authorized increases so as not to exceed, on a total bill basis, an increase of 7percent for
GSP and 8percent for OP for 2009, an increase of 6percent for CSP and 7percent for OP for
2010, and an increase of 6percent for CSP and 8percent for OP for 2011 are more
appropriate Ievels.

Based on the applicatiort, as modified herein, the resulting increases amount to
approximate overall average generation rates of 5.47 cents/kWh and 4.29 cents/kWh for
CSP and OP, respectively in 2009; 6.07 cents/kWh and 4.75 cents/kWh for C5P and OF',
respectively, in 2010; and 6.31 cents/kWh and 5.31 cents/kWh for CSP and OP,
respectively, in 2011.

Any amount over the alIowable total bill increase percentage levels witl be
deferred pursuant to Section 4928.144, Revised Code, with carrying costs. If the FAC
expense in a given period is less than the maximum phase-in FAC rate established herein,
the Companies shall begin amortization of the prior deferred FAC balance and increase
the FAC rates up to the maximum levels allowed to reduce any existing deferred FAC
expense balance, including carrying costs. As required by Section 4928.144, Revised
Code, any deferred FAC expense balance remsining at the end of 2011 shall be recovered

7 See, e.g., t7CC Reply Br. at 45-4fi; ConstellaHon Br. at 6-9.
e Numerous letters filed in the docket by various customers cortfirm our belief.
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via an unavoidable surcharge. We believe that this approach balances our objectives of
limiting the total bill increases that customers will be charged in any one year with
minimizing the deferrals and carrying charges collected from customers.

Based on the record in this proceeding, we do not find the intervenors' argumectts
concerning the calculation of the carrying charges persuasive. Instead, for purposes of a
phase-in approach in which the Companies are expected to carry the fuel expenses
incurred for electric service already provided to the customers,9 we find that the
Comparnies have met their burden of demonstrating that the carrying cost rate calculated
based on the WACC is reasonable as proposed by the Companies. As explained
previously, Section 4928.144, Revised Code, provides the Commi.Asion with discretion
regarding the creation and duration of the phase-in of a rate or price established pursuant
to Sections 4928.141 through 4928.143, Revised Code. The Commission is not convineed
by arguments that limit the collection of the deferrals to the term of the ESF. L.imiting the
phase-in to the term of the F5P may not ensure rate or price stability for consarners within
that three-year period and may create excessive increases, which may defeat the purpose
for establishing a phase-in. The limitation of any deferrals to the ESP term may also
negate the cap established by the Commission herein to provide stability to consumers.
Therefore, we find that the collection of any deferrals, with carrying costs, created by the
phase-in that are remaining at the end of the ESP term shall occur from 2012 to 2018 as
necessary to recover the actual fuel expenses incurred plus carrying costs.

Regarding OCC's, Sierra's, and the Commercial Group's recommendations that the
tax deductibility of the debt rate be reflected in the carrying charges on a net-of-tax
basis,30 we have recently explained that this recommendation accounts for the
deductibility of the debt rate, but does not account for the fact that the revenues collected
are taxable.tl If we were to adopt the net-of-tax recommendation, the Companies would
not recover the full carrying charges on the authorized deferrals. We believe that this
outcome would be inconsistent with the explicit directive of Seetion 4928.144, Revised

9 We agree with the Companies that this decision is ennsistent wiHe our decision in the recent TCRR and
accounting cases with regard to the catculation based on the tong-term cost of debt Sae In re Colurn6ua
SoutNrern Power Company atzd Ohio Power Campany, Case No. 08-1202-EL-UNC, ftading and Order
(Deeember 17,2008) and In re CotumBus Southern Power Company arrd Ohio Pomer Company, Case No. 08-
1301-EL-i7tdC, Finding w-id Order ('aeceazbee 19, 2008). However, we Seiteve that, with regard to the
equity component, these cases are distinguistiabte from the current ESf proceeding, where we are
establishing the standard service offer and requiring the Companies to defer the collection of incarred
gcmeration costs associated with fuel over a Icmger period. We also believe that this decixion is
teasonable in tight of our reduction to the Companies' proposed FAC deferra ► ceLp wht.ch may have the
effect of requiring the Companies to defer a higher percantage of FAC costs than what was otherwise
proposed.

I^ C)CEA Br. at 63-64; Commerciial Group Ex. 1 at 9-10.
lj In re Ohio Edison Co., The Cieaetmrd Efeetrtc 7iturmnating Co., Totedo Edioon Co., Case No. 07-551-El-AIR, et

al., (}pin7on and 4rder at IQ (ranuary 21, 2049).
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Code. "If the conunission's order includes such a phase-in, the order also shall provide
for the creation of regulatory assets pursuant to generally accepted accounting principles,
by authorizing the deferral of incurred costs equal to the amount not collec6ed, plus
carrying charges on that arnount" Therefore, we find that the carrying charges on the
FAC deferrals should be calcnlated on a gross-of-tax rather than a net-of-tax basis in order
to ensure that the Companies recover their actual fuel expenses. Accordingly, we modify
the deferral provision of the Companies' FSP to lower the overall amount that may be
charged to customers in any one year.

B. Incremental Carreins Cost for 2001-2008 Environmental lnvestment and the
Carrving Cost Rate

A component of the non-FAC generation increase is the incremental, ongoing
carrying costs associated with environmental investments made during 2001-20M. The
Companies propose to include, as a part of their ESP, costs directl.y related to energy
produced or purchased. While the Companies are not proposing to include the recovery
of capital carrying costs on environmental capital investments in the FAC, the Companies
are requesting recovery of carrying charges for the incremental amount of tlte
environmental investments made at their generating facilities from 2001 to 2008. The
Companies' annual capital carrying costs for the incremental 20a1-2008 environmental
investments not currently reflected in rates equals $84 million for OP and $26 m,illion for
CSP. 7'he Companies' ESP includes capital carrying costs for 2001 through 2008 net of
cumulative environmental capital expenditures for each company multiplied by the
carrying cost rate.

Each company's capital expenditures in the ESP are determined by the
expenditures made since the start of the market development period as offset by the
estimate included in the Companies' rate stabilization plan (RSP) case, Case No. 04-169-
EI,dJNC, and the enviromnental expenditures included in the Companies' adjustments
received in the R5P 4 Percent Cases12 (Cos, Ex. 7 at 15-17, Exhibits P)N-8, PJN-12). The
Companies calculated the carrying cost rate based on levelized investment and
depreciation over the 25-year life of the environmental invesiaient. CSP and OP utilized a
capital structure of 50 percent common equity and 50 percent debt to calculate the
carrying charges, asserting that such is consistertt with the capital struchire as of
A.4arch 31, 2008, and consistent with the expected capital structure during the FSP period.
Short-term debt and the Gavin Lease were excluded from QP's capital structure. AEP-
Qhio asserts that such was the process in the RSP 4 Percent Cases. ABP-C)Ivo also argues
that, for ratemaking purposes, the Gavin Lease is considered an operating lease as
opposed to a component of rate base. Further, the Companies reasan that the WACC
incorporated a 10.5 percent ROE as used by the Coa7mission in the proceeding to transfer

12 3tt re Columbus Soudrern Power Company and Ohfo Power Company, Case Nos. 07-1I32EGLJNC, 07-1191-
EL-UNC, and 07-12i$-EL-LITVC (RSP 4 Percent Cases).
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MonPower's certified territory to CSP (MonPower Transfer Case)13 (Cos. Ex. 7 at 16-17,
19, Exhibit PjN-8, Exhibits PJN-10 - PJN-13; Cos. Ex. 7-B at 7).

Staff testified that the Companies should be allowed to recover carrying costs
associated with capitalized investments to comply with environrrtental requirements
made between 2001-2008 that are not currently reflected in rates (Staff Ex. 6 at 2, 4-5).
Staff confirtned that AEP-Ohio's estimated revenue increases for incremental carrying
costs associated with additional environmental investments iit the amounts of $26 million
for CSP and $84 nmillion for OP are not currently reflected in rates (Id.).

C7CEA and OEG oppose the Companies' request for recovery of environmental
carrying charges on investments made prior to January 1, 2009. OEG contends that the
rates in the RSP Case included recovery for environmental capital improvements made
through December 31, 2008, as reflected in the RSP 4 Percent Cases. Further, OCEA and
OEG argue that SB 221 oniy permits the recovery of carrying costs associated with
environmental expenditures that are prudently incurred and that occur on or after
January 1, 2009, pursuant to Section 4928.143(B)(2)(b), Revised Code (OCEA Ex. 10 at 32;
OEG Ex. 3 at 21). Thus, OCEA reasons that approval of such expenditures necessitates an
after-the-fact review, which cannot be considered in this proceeding. OEG, however, is
not opposed to the Companies' increases due to environmental capital additions made
after January 1, 2009, in the ESP in accordance with Section 4928.143(BB)(2)(b), Revised
Code (OEG Ex. 3 at 20). OEG and Ksoger argue that the Companies assertion that
existing rates do not reflect environmental carrying costs ignores the Compaaies' non-
environmental investment and the effects of accumulated depreciation and, therefore,
according to OEG and Kroger, fails to demonstrate any net under-recovery of generation
costs in total by the Companies (OEG Ex. 3 at 21; Kroger Ex. 1 at 10-11). OCEA and
APAC/OPAE agree that the Companies have failed to demonstrate that they lack the
earnings to make the environmental investments (OCEA Ex. 10 at 32; APAC/OPAS Br. at
5-6).

Further, OCEA asserts that there are several reasons that the Companies' attempt
to recover environmental carrying cost during the ESP is unlawful. OCEA contends that
it is retroactive ratemak9ng14 and Senate Bill 3, which was the governing law from 2001 to
20(5, included rate caps pursuant to Section 4928.34(A)(6), Revised Code, and the RSP,
applicable to 2006 through 2008, included liznitations on the rate incxeataes. Therefore, the
Cornpanies can not collect now for costs incurred during those periods. Further, OCEA

13 In tke Matier af the Transfer of Monongaheta Power Compun+fs Certiffed Territory in O3ttn to the Cnivm6us
Southern Parner Company, Case No. 0,5-765-ELL1NC.

14 Keco tndustrfes, Inc. v, Gncinnati £s Suburban Be2t Tel. Co. (1957),166Ohio St. 25.
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states that allowing for recovery of such environmental carryin.g costs would also violate
the Stipulation and the Commisaion's order in the ETP case.15

OCEA argues that, should the Commission allow AEP-Ohio to recover carrying
costs on environmental investments, the Coulpanies' carrying charges should be based on
actual investnl.ents made, not actual and forecasted environmental expenditures, and the
carrying costs should be adjusted. More specifically, C)CEA recommends that because the
Companies failed to provide any support or explanation of the calculation of the property
taxes or general and administrative components of the carrying cost calculation, the
Cornmission should not grant recovery of these aspects of the Companiea' request.
Additionally, C?CEA and fEU argue that the proposed carrying cost rates do not reflect
actual financing for enviranmental invesfinents, which could impact the calculation of the
carrying cost rates (IEU Br. at 21-22, citing IEU Ex. 7 at 132-133; Tr. Vol. XI at 111-113;

OCEA Br. at 71-72). The carrying cost rates, according to IEU and OCEA, should be
revised to reflect actual financing, including the use of poliution control bonds that have
been secured by the Companies (fd.). To support their argulnent, IEU and OCEA rely on
Staff witness Cahaan who testified at the hearing that "if specific financing mechanisms
can be identified that would be appropriate and applicable to the assets being f3nanced, I
see no reason why those shouldn t be specifically used"16 (IEU Br. at 21-22; OCEA Br. at

72-73). However, Staff witness C'.ahaan also stated that "[Alt the time when we looked at
the carrying cost calculations it seemed reasonable, given the cost of debt and cost of
equity of the company,"17 which is consistent with his prefiled testimony that said: "I
have examined the carrying costs rates provided to Mr. Solianan and found them to be
reasonable" (Staff Ex.10 at 7).

OCEA also recommends that the carrying costs for deferrals of environtnental costs
be revised to reflect actual short-term cost of debt, as opposed to WACC as proposed by
the Companies, and that the calcudated cazrying charges should not be based on the
original cost of the environmental investment but at cost minus depreciation. Thus,
OCEA argues that the Companies are seeking a return on and a return of their investment
as would be the case under traditional ratemaking, but overstating the depreciation
component. OCEA also advocates that the carrying cost rates, 13.98 percent for OP and
14.94 percent for CSP, are too high in light of the economic environment at this time
(OCEA Br. at 73-74). Finally, CX'F..A urges the Commission to offset the Companies'
request foi canying charges by the Section 199 provision of the Internal Revenue Code
(Section 199). Section 199 allows the Companies to take a tax deduction for "qualified
production activities income" equal to 6 percent in 2009 and 9 percent in 2010 and

15 tn the Matter of the ApFlication of Co$embus Soutlwrti Power Compax3t and Oltia Power Canpany forAPproaal

of Their Etectric Transitiox Plans and fvr Reeerpt of Transition ltevenues, Ca.se Nos. 994729-EL-Er7 and 99L
1730-EI.BTP, Opmion and Order (September 2$, 20176).

16 Tr.Vo1.X1Iat237.

17 [d.
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thereafter. tEU, OEG, and OCEA request that the Comrnission adjust the carrying costs
for the Section 199 deduction as the Commission has found appropriate in the
Companies 07-63 Case'a and in the FirstEnergy ESI' Case. OCEA argues that while
Section 4928.143(B)(2)(a), Revised Code, allows the Companies to automatically recover
the cost of federally mandated carbon or energy taxes, which will be passed on to
customers, customers should be afforded the benef'its of the Section 199 tax deduction
(OCEA Br. at 74-75; IEU Br. at 21; IEU Ez.10 at 6; OEG Ex. 3 at 23).

T3re Companies emphasize that their request for carrying costs is for the
incremental carrying charges on the 2001-2008 investments that the Companies wiIt incur
post-January 1, 2009. AEP-Ohio explained that the carrying costs themselves are the costs
that the Companies will incur after January 1, 2009, and, therefore, the Companies reason
that the "without limitation° language in Section 4928.143(B)(2), Revised Code, supports
their request (Tr. Vol. XIV at 93, 114). AEP-Ohio stres.ses that Section 4928.143(B)(2),
Revised Code, is the basis for the carrying cost request as opposed to paragraph (B)(2)(a)
of Section 4928.143, Revised Code, as OCEA and OEG claim and, therefore, the arguments
as to retroactive ratemaking are misplaced (Cos. Reply' Br. at 29,30). Furth.er, the
Companies insist that Section 4928.143(B)(2)(b), Revised Code, supports their request, as
the carrying charges are necessary to recover the ongmng cost of investments in
environmental facilities and equipment that are essential to keep the generation urtits
operating. The Companies assert that the operating costs of their generation units remain
well below the cost of securing the power on the market (Cos. 8x. 7-B at 7).

As to the claims that the carrying costs are overstated, the C.ompanies claim that
the levelized depreciation approach used by the Companies is better for customers than
traditional rateniaking given the relative newness of the environmental inveslsnents (Tr.
Vol. V at 55-56; Tr. Vol. VIl at 22-23). The Companies also argue that the Companies
investments in environmental compliance equipment during 2001-2008 were not factored
into the rates unbundled in 2000 and capped under the ETP case as alleged. The rate
increase approved, as part of the RSP, and the RSP 4 Percent Cases did not, according to
the Companies, provide recovery of the carrying costs to be incurred during the ESP
period (Cos. Ex. 7, Exhibit4 PJN-8 - PJN-9 and PJN-12). The Companies reply that the
intervenors' request to adjust carrying charges for the Section 199 deduction is flawed.
AEP-Ohio states that the Section 199 deduction is not a reduction to the statutory tax rate
used in the WACC, a fact which AEP-lJhio asser_ts has been recognized by E1 RC and the
Financial Accounting Standards Board. The Companies further note that IPiU witnesa
Bowser indeed confirmed that Section 199 does not reduce the statutory tax rate (Tr. Vol.
Xl at 271-273). The Companies also argue, and IEU witness Bowser agreed, that the
Section 199 tax deduction is applicable to AEP Corporation as a whole and not to each
operating subsidiary. The Companies note, therefore, that any deduction available to

ls (n re Cotumbus Soutitern Porver Company and Qhfo Paurer Company, Case No. 07-63•Tii., CINC, Opinion and
Order (October 3, 2007) (07-63 Case).
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AEP-Ohio is reduced if one of the other AEP Corporation operating affiliates is not
eligible for the Section 199 deduction (Cos. Br.:36; Tr. Vol. Xi at 266-267). Accordingly, the
Companies state that AHP-(Jhio has not been able to take the fult deduction (Tr. Vol. XN
at 115417). Further, the Companies argue that the intervenors have misinterpreted the
Commission's decision in the FirstEnergy E.SP Case to imply that the Commission made
an adjustment to account for the Section 199 deduction. For these reasons, the Companies
request that the Commission reconsider adjusting carrying charges for the potential
Section 199 deduction.

Upon reviezv of the record, we agree with Staff that AFP-Ohio should be allowed
to recover the incrementaal capital carrying costs that wiIl be incurred after January 1,
2009, on past environmental investments (2001-2008) that are not presently reflected in the
Companies' existing rates, as contemplated in A.EI'-Ohio's RSP Case. Further, the
Commission finds that this decision regarding the recovery of continuing carrying costs
on envirorunental investments, based on the WACC, is consistent with our decision in the
07-63 Case and the RSP 4 Percent Cases. Additionally, we agree with Staff that the
levelized carrying cost rates proposed by AEP-Ohio are reasonable and, therefore, should
be approved. We further find, as we concluded in the FirstF.nergy BSP Case, that
adequate modifications to the Companies ESP application have been niade in this order
to account for the possibility of any applicable Section 199 tax deductions.

C. Annual Non-FAC Incmases

The Companies proposed to increase the non-FAC portion of their generation rates
by 3 percent for CSP and 7 percent for OP for each year of the ESP to provide a recovery
mechanism for increasing costs related to matters such as carrying costs assaciated with
new environmental investments made during the ESP period, increases in the general
costs of providing generation service, and unanticipated, non-mandated generation-
related cost increases. 9pecifically, as part of this automatic increase, the Companies
intend to recover the carrying costs assariated with anticipated environrnental
investments that witl be necessary during the E.SP period (2009-2011) (Cos. Br. at 27; Cos.
Reply Br. at 46-49). The Companies argued that the annual increases are not ccist-based
and are avoidable for those customers who shop. The Companies also proposed two
exceptions to the fixed, annual increases, one for generatiorl. plant closuxes and the other
for OP's lease associated with the scrubber at the Gavin Plant, which would require
additional Commission approval during the ESP. Afber establishing the FAC component
of the current generation SSO to get a FAC baseline, the Companies determined that the
remainder of the current generation SSO would be the non-FAC base component.

The intervenors oppose automatic annual increases in the non-FAC component of
the generation rate, and argue that any generation increases should be cost-based (IELI Br.
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at 24; OPAE/ APAC Br. at 6; OEG Br. at 12; OCEA Br. 29-31). OEG contends that since the
Companies have not provided any support for the automatic annuai increases, which
could result in total rate increases over the three-year period of $87 million for CSP and
$262 nullion for OP, the annual increases should be disaIlowed (OEG Ec. 3 at 18-19);
Similarly, Kroger argues that AEP-Ohio did not appropriately account for costs associated
with the non-FAC component of the proposed generation rates (Kroger Br. at 14).

Staff opposes CSP's and OP's recomtnended annual, non-FAC increases of 3 and 7
percent, respectively (Staff Ex. 10 at 4). Instead, Staff stated that it believes a more
appropriate escalation of the non-PAC generation component would be half of the
proposed amounts; therefore, recommending annual increases of 1.5 percent for CSP and
3.5 percent for OP (Id.). Staff witness Cahaan rationali7.ed the proposed reduction by
stating that "an average of 5% for the two companies may have been a reasonable
expectation of cost increases at the time that the ESP was contemplated, but not now.
With the recent financial crises, we are entering a recessionary, and possibly a
defiationary, period and any expectations of price increases need to be revised
downward" (Id.). Furthermore, while recognizing that the ultiniate balancing of interests
lies with the Com.mission, Staff witness Cahaan testified that Staff's recommended
reduction ivt the proposed increases was a reasonable balance between the Companies'
obligation and costs to serve customers and the current economic conditione (Tr. Vol. X1I
at 211). The Companies rejected Staff's rationalization for the reduction in their proposed
non-FAC increases (Cos. Reply Br, at 49). IEI3 also rejected Staff's rationalization for the
reduction, arguing that no automatic increases are warranted (IEU Br. at 24).

Stating that it is in the public interest for the Companies to continue investing in
environmental equipment and to be in compliance with current and future envimnnnental
requirements, Staff witness Soliman also recommended that AEP-Ohio be permitted to
recover carrying costs for anticipated environrnental invrstments made during the FSP
period (Staff Fx. 6 at 5). Staff recommended that this recovery occur through a future
proceeding upon the request of the Companies for recovery of additional carrying costs
associated with actual environmental investment after the investrnents have been made
(Staff Br. at 6-7). Specifically, Staff suggested that the Commission require the Companies
to file an application in 2010 for recovery of 2009 actual environmental investment cost
and amlually thereafter for each succeeding year to reflect actual expenditures (Tr. Vol.
XII at 132; Staff Ex. 10 at 7). OCFA seerns to agree with Staff's recommendation (OCIBA
Br. at 71).

The Companies further respond that Section 4928.143, Revised Code, does not
require that the SSO price be cost-based and, instead, Section 4928.143(B)(2)(e), Revised
Code, authorizes electric utilities to include in their ESP provisions for automatic
increases in any component of the S5C7 price (Cos. Reply Br. at 4$-49).
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The Commission finds Staff s approach with regard to the recovety of the carrying
costs for anticipated environmental investments made during the ESP to be reasonable,
and, therefore, we direct the Companies to request, through an annual filing, recovery of
additional carrying costs after the investments have been made.

We also agree with Staff that the economic conditions must be balanced against the
Companies' provision of electric service under an ESP. In balancing these two interests,
as well as considering all components of the ESP, we believe that it is appropriate to
modify this provision of the Companies' ESP and remove the indusion of any automatic
non-FAC increases. As recognized by several Intervenors, the record is void of sufficient
support to rationalize automatic, annual generation increases that are not cost-based, but
that are sigluficant, equaling approximately $87 million for CSP and $262 million for OP
(see, i.e., OCEA Br. at 29-30, citing Tr. Vol. XIV at 208-209). We also believe the
modification is warranted in light of the fact that we have removed one of the Companies'
significant costs factored into establishing the proposed automatic increases.
Accordingly, we find that the 1sfiP should be modfEied to elim3nate any automatic
increases in the non-FAC portion of the Companies' generation rates.

IV. DISIRIBUTIOiV

A. Annual Distribution Increases

To support initiatives to improve the Companies' distribution system and service
to customers, the Companies proposed the following two plans, which will result in
annual distribution rate increases of 7 percent for CSP and 6.5 percent for OP:

1. Enhanced Service Reliabifltv PIan fESRP)

The Companies proposed to implement a new, three-year PS.RP pursuant to
4928.143(B)(2)(h), Revised Code,19 which includes an enhanced vegetation initiative, an
enhanced underground cable initiative, a distribution autoniation initiative, and an
enhanced overhead inspection and mitigation initiative (Cos. Ex. 11 at 3). While notin,g
that they are providing adequate and reliable electric service, the Companies justify the
need for the ESRP by stating that customers' service reliability expectations are increasing,
and in order to maintain and enhance reliability, the ESRP is required (Id. at9, 6,10-14).
AEP-Ohio further states that the three-year ESRP, consisting of the four reliability

19 On page 72 of its brief, the Companfes rely on Section 4928.1540)(2)(h), Revised Code, to support their
request to receive cost recovery for the ineremezrta4 costs of the uuremen[a1 HSRP activities. We aze
assuming that the reference was a typographical error end that the Compazdee intended to cise to
Section 9928.1A'i(B)(2)(h), Revised Code (see Cos. Reply Br. at 50-51).

000060



08J.M-Ft: SSU and o8-97.8-EIrSSC) -31-

prograrns, is designed to moderni2e and improve the Companies' distribution
infrastructure (Id.).

(a) Enhanced ve , tationinitiativg

The Companies state that the purpose of this new initiative is to improve the
customefs overall service experience by reducing and/or eliminating momentary
interruptions and/or sustained outages caused by vegetation. The Companies proposed
to accomplish this goal by balancing its performaru:e-based approach to reflect a greater
consideration of cycle-based factors (Id. at 26-28). T'he Companies state that under their
proposed vegetation initiative, they will employ additional resources (appmximately
double the current number of tree crews in Ohio), employ greater emphasis on cycle-
based planning and scheduling, increase the level of vegetation management work
performed so that all distribution rights-of-way can be inspected and mai.n.tained, and
utilize improved technologies to collect tree inventory data to optimi.ze plaruung and
scheduling by predicting problem areas before outages occur (Id. at 28-29).

(b) Enhanced undertTround cable initiative

The Companies state that the purpose of this initiative is to reduce momentary
intesruptions and sustained outages due to failures of aging underground cable. The
Companies' plan to target underground cables manufactured prior to 1992 to replace
and/or restore the integrity of the cable insulation (Id. at 31).

(c) Distribution automation (DA) initiative

The Companies explain that DA is a critical component of their proposed
gridSMART distribution initiative that is described below. DA is an advanced technology
that improves service reliability by muii.mizing, quickly identifying and isolating faulted
distribution line sections, and remotely restoring service interruptions (Td. at 34-35).

(d) Enhanced overhead inspection and mitig.ation initiative

The Companies state that the purpose of this initiative is to improve the customer`s
overall service experience by reducing equipment-related momentary interruptions and
sustained outages. The Companies intend to accomplish this goal through a
comprehensive overhead inspection process that will proactively identify equipment that
is prone to fail (Id. at 18). The Companies also state that the new program wiA go beyond
the current inspection program required by the electric service and safety (E%S) rules,
which is a basic visual assessment of the general condition of the distribution facilities, by
conducting a comprehensive i.nspection of the equipment on each structure via walking
the circuit lines and physically climbing or using a bucket truck to inspect (Id. at 19). In
conjunction with this program, .r1EP-c7hio proposes to focus on five targeted overhead
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asset initiatives, including cutout replacement, arsester replacement, recloser replacement,
34.5 kV protection, and fault indicator (Id. at 20-22).

Generally, numerous intervenors and Staff opposed the distribution initiatives and
cost recovery of such initiatives through this proceeding. Many parties advocated for
deferral of these distribution initiatives, and the ESRP as a whole, for consideration in a
future distribution base rate case (Staff Br. at 7; Staff Fx.1 at 6-7; OPAE/APAC at 19; IE[T
Br. at 25-26; Kroger Br. at 18; Ot-IA Br. at 17; OMA Br. at 6). Further, (KBA argued that
the Companies have not demonstrated that the ESRP is incremental to what the
Companies are required to do and spend under the current ESSS rules and current
distribution rates ((DCBA Br. at 44; OCC Ex.13 at B-11). While supporting several aspects
of the Companies' ESRP programs, Staff witness Roberts also questioned the incremental
nature of the proposed ESRP programs (Staff Ex. 2 at 4-6,13,17,18; Tr. Vol. VIII at 70-77).

The Commission agrees, in part, with Staff and the intervenors. The Commission
recognizes that Section 4928.143(8)(2)(h), Revised Code, authorizes the Companies to
include in its ESP provisions regarding single-issue ratemaking for distribution
infrastructure and modernization incentives. However, while SB 221 may have allowed
Companies to include such provisions in its ESP, the intent could not have been to
provide a'b3ank check' to electric utilities. In deciding whether to approve an ESP tltat
contains provisions for distribution infrastructure and modernization incentives, Section
4928.143(B)(2)(h), Revised Code, specifically requires the Commission to exanune the
reliability of the electric utility's distribution system and ensure that customers' and the
etectric utilities' expectations are aiigned, and to ensure that the electric utility is
emphasizing and dedicating sufficient resources to the reliability of its distribution
system. Given AEP-Ohio's proposed ESRP, the only way to examine the full distribution
system, the reliability of such system, and customers' expectations, as well as whether the
programs proposed by AEP-Ohio are "enhanced" initiatives (truly incremental), is
through a distribution rate case where all components of distribution rates are subject to
review. Therefore, at this time, the Comm.ission denies the Companies' request to
implement, as well as recover costs associated therewith, the enhanced underground
cable initiative, the distribution automation initiative, and the enhanced overhead
inspection and mitigation initiative. With regard to these issues, we concur with OI-iA:
"The record in this case reflects the fact that the distribution prong of AS"sP's electric
service deserves further Comcnission scrutiny - but not in the context of this aceelerated
ESP proceeding" (OHA Br. at 17).

Nonetheless, the Comui'vssion finds that AEP-Ohio has demonstxated In the record
of this proceeding that it faces increased costs for vegetation management and that a
specific need exists for the implementation of the enhanced vegetation initiative, as
proposed as part of the three-year ESRP, to support an incremental level of reliability
activities in order to maintain and improve service levels. The Companies' current
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approach to its vegetation management program is mostly reactive (Staff Ex- 2 at 10).
While we recognize the difficulties that recent events have caused, we believe that it is
important to have a balanced approach that not only reacts to certain incidents and
problems, but that also proactively lirnits or reduces the impact of weather events or
incidents. In ad.dition to reacting to problems that occur, it is imperative that AEP-tJhio
implements a cycle-based approach to maintain the overall system. To this end, the
Companies have demonstrated in the record that increased spending earmarked for
specific vegetation initiatives can reduce tree-caused outages, resulting in better reliabdlity
(Cos. Ex. 11 at 27-31). QCC witness Cleaver also recognized a problem with the current
vegetation management program, and supported the adoption of a new, hybrid approach
that incorporates a cycle-based tree-trimming program with a performance-based
program (C1CC Ex. 13 at 30, 35). Staff witness Roberts further supported the move to a
new, four-year cycle-based approach and recommended that the enhanced vegetation
initiative include the following: end-to-end circuit rights-of-way inspactions and
maintenance; mid-point circuit inspections to review vegetation clearance from
conductors, equipment, and #acilities; greater clearance of all overhang above three-phase
primary lines and single-phase lines; removal of danger trees located outside of rights-of-
ways where property owner's permission can be secured, and using technology to collect
tree inventory data to optimi2e planning and scheduling (Staff Ex. 2 at 13).

The Commission is satisfied that the Companies liave demonstrated in the record
that the costs associated with the proposed vegetation initiative, ineluded as part of the
proposed three-year ESRP, are incremental to the cutrent Distribution Vegetation
Management Program and the costs embedded in distribution rates (Cos. a.11 at 26r31).
Specifically, the Companies proposed to employ additional resources in Ohio, place a
greater emphasis on cycle-based planning and scheduling, and increase the level of
vegetation management work performed (Id. at 28-29). Although OCG's witness
questions the incremental nature of the costs proposed to be included in the enhanced
vegetation initiative, UCC offered na evidence that the proposed initiative is already
included in the current vegetation management program, and thus, is not incremental
(QCC Ex. 13 at 30-36). Rather, OCC seems to quibble with the definition of "enhanced."
OCC witness Cleaver stated: "I recommend that the Commissian rule that the Company's
proposed Vegetation Management Programs, while an improvement over its current
performance based progran), is not an enhunce»tent but rather a reflection of additional tree
trinuning needed as a result of their prior program" (Id. at 35 (emphasis added)).
Furthermore, we believe that the record clearly reflects customers' expectations as to tree-
caused outages, service interruptions, and reliability of customers' service.20 We also
believe that, presently, those customer expectations are not aligned with the Companies'
expectations. However, as required by Section 4928.143(B)(2)(h), Revised Code, we
believe that the Companies' proposal for a new vegetation initiative more closely aligns

"Q A common theme from the customers throughout the focai public hearings was that outages due to
vegetation have been problematic.
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the customers' expectations with the Companies' expectations as it relates to tree-caused
outages, importance of reliabflity, and the increasing frustration surrounding momentary
outages with the emergence of new technology.

Accordingly, in balancing the customers' expectations and needs with the issues
raised by several intervenors, the Counnission finds that the enhanced vegetation
initiative proposed by the Companies, with Staff's additional recommendationg, is a
reasonable program that will advance the state policy. To this end, the Commission
approves the establishment of an ESRP rider as the appropriate mechanism pursuant to
Section 4928.143(B)(2)(h), Revised Code, t,o recover such costs. The ESRP rider initially
will include oniy the incremental costs assaciated with the Companies' proposed
enhanced vegetation initiative (Cos. Ex.11 at 31, Chart 7) as set forth herein. Consistent
with prior decisions,u the Commission also believes that, pursuant to the sound policy
goals of Section 4928.02, Revised Code, a distribution rider established pursuant to
Section 4928.143(B)(2)(h), Revised Code, should be based upon the electric uti}ity's
prudently incurred costs. Therefore, the 1JSRP rider w-ill be subject to Commission review
and reconciliation on an annual basis.

As for the recovery of any costs associated with the Companies' remaining
initiatives (i.e., enhanced underground cable initiative, distribution automaflon initiative,
and enhanced overhead inspection and mitigation initiative), the PSItP rider will not
include costs for any of these pmgrams until such time as the Conunission has reviewed
the programs, and associated costs, in conjunction with the current distribution system in
the context of a distribution rate case as explained above. If the Commission, in a
subsequent proceeding, deternunes that the programs regarding the remaining initiatives
should be implemented, and thus, the associabed costs should be recovered, those costs
rnay, at that time, be included in the ESRP rider for future recovery, subject to
reconcii4ation as discussed above.

2. GridSMART

The Companies propose, as part of their ESP, to initiate Phase 1 of gridSMART, a
three-year pilot, in northeast central Ohio. GridSMART wfll include three main
components, AMI, DA, and Home Area Network (HAN). The AMI system features
include smart meters, two-way comrrtunications networks, and the information
technology systems to support system interaction. ApP-Ohio contends that AMT wili use
internal communications systems to convey real-time energy usage and load informat:ton
to both the customer and the company. According to the Companies, AMI will provide
the capability to monitor equipment and convey information about certain malfunctions
and operating conditions. DA will provide real-time control and monitoring of select

ZS In re Ohio Edison Co., T he Cievetand Electric ntuminaEing Co., Toledo Edison Co., Case No. 48-935-EA5(T,
Opiudon and Order at 41(Dec:ember 19, 2008).
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electrical components with the distribution system, including capacitor banks, voltage
regulators, reclosers, and automated line switches. HAN will be installed in the
customer's home or business and will provide the customer with information to allow the
customer to conserve energy. HAN includes providing residential and business
customers who have central air conditioning with a programmable cammunicat3ng
thermostat (PCT) and a load control switch (LCS), which is instailed ahead of a major
electrical appliance and will tum the appliance on and off or cycle the appliance on and
off. AEP-C7hio reasons that central air conditioners are typically the largest piece of
electrical equipment in the home and will yield the most significant demand response
benefit (Tr. Vol. III at 304). LCS will provide customers who have a direct load control or
interruptible tariff the ability to receive commands from the meter and the option to
respond and signal the appropriate action to the meber for confirmation. The Companies
propose a phased-in implementation of Phase 1 gridSMART to approximately 110,000
meters and 70 distribution circuits in an approximately 100 square mile area within C5P's
service territory (Cos. Ex. 4 at 9, 12-13; Tr, Vol. III at 303-304). The Companies further
propose to extend the installation of DA to 20 circuits in areas beyond the gridSMART
Phase 1 program. The Companies propose a phased-in approach to fully implement
gridSMART throughout their service area over the next 7 to 10 years, if granted
appropriate regulatory treatment. The Companies esti.mate the net cost of gridSMART
Phase 1 to be approximately $109 million (including the projected net savings of $17
inillion) over the tluee-year period (Cos. Ex. 4 at 15-16, KI.S-1). The rate design for
gridSMART includes the projected cost of the program over the life of the equipment.
The Companies have requested recovery during the ESP of only the costs to be incurred
during the three-year term of the ESP (Cos. Ex.1 at DMR-4). Thus, AEP-Ohio asserts that
it is inappropriate to consider the long-term operational cost savings when the long-term
costs of gridSMART have not been included in the ESP for recovery.

Although Staff generally supports the Companies' implementation of gridSMART,
particularly the AMI and DA componenta, Staff raises a few concerns with this aspect of
the Companies' ESP application. Staff is concerned that the overhead costs for meter
purchasing is overstated and recommends that the overhead costs be reviewed before
approval to ensure that the costs are not duplicative of the overhead meter purchasing
costs currently recovered in the Cornpanies' rates (Staff Ex. 3 at 3). Staff argues that there
is no reason for the Companies to restrict the PCTs to customers with air conditioning
only, and recommends that the device be offered to any c+lsto!n.er that desires to own this
type of thermostat to control air conditioning or other electxical appl4ances (Staff Br. at
12). Staff and C?CC also argue that customers who have invested in advanced
technological equipment for gridSMART will not benefit from dynamic pricing and time
differentiated rates if the Companies do not sirnultaneously file tariffs for such services
(Staff Ex. 3 at 5; OCEA Br. at 82). Staff recommends that the Companies offer some form
of a critical peak pricing rebate for residential customers, and some form of hedged price
for commercial customers for a fixed amount of the customers' demand (Staff Ex. 3 at 5).
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Further, Staff argues that the Companies' grldSMART proposal does not contain
sufficient information regarding any risk-sharing between the ratepayers and
shareholders, operational savings, or a cost/benefit analysis, and states that AEP-Ohio
did not quantify any customer or societal benefits of the proposed gridSMART initiative
(Staff Br. at 12-13). Staff notes that according to the Companies, DA will not be
implemented until 2011, the third year of the EPSP, and that the ESP proposes to install DA
beyond the Phase I gridSMA12T area ('Tr. Vol. III at 246). Staff opposes DA outside of the
Phase I area because the Companies' cannot estimate the expected reliability
improvements associated with the installation of DA. Staff also argues that DA costs
should be recovered through a DA rider. The cost of gridSMART, per ASl'-Ohio's
proposal, is to be recovered by adjusting distribution rates. Staff is opposed to increasing
distribution rates in this proceeding (Staff Ex. 5 at 6). Instead, Staff recommends that a
rider be established and set at aero. The Staff argues that a rider has several benefits over
the proposed increase to distribution rates, including separate accounting for gridSMART
costs, an opportunity to approve and update the plan annuatly, assuran+ce that
expenditures are made before cost recovery occurs, and an opportunity to audit
expenditures prior to recovery. Finally, Staff also advocates that the Companies share the
financial risk of gridSMART between ratepayers and shareholders, as there is a benefit to
the Companies. Additionally, Staff questions whether gridSMART win meet m*nimum
reliability standards. Lastly, Staff asserts that AEP-Ohio should conduct a study that
quantifies both customer and soc3etal benefits of its gridSMART plan (Staff Br. at 14).

OCC, Sierra, and 4PAE/APAC argu.e that the Companies' ESP fails to
demonstrate that its gridSMART program is cost-effective as requixecl by Sections
4928.02(D) and 4928.64(E), Revised Code, and state that AEP-(Jhio's assumption that the
societal and customer benefits are self-evident is misplaced (OCEA Br. at 77-80;
OPAE/APAC Br. at 17-18). t7CC, Sierra, and OPAE/APAC note that there are a number
of factors about the program that the Companfes have not determined or evaluated,
which are essential to the Commission's consideration of the plan. OCC, Sierra, and
OPAE/APAC state that the Companies have failed to include any full gridSMART
implementation plan or costs, the anticipated life cycle of various components of
gridSMART, a methodology for evaluating performance of gridSMART Ifiase I, an
estimate of a customer s bill savings, or the positive impact to the environtnent or job
creation (OCEA Br. at 79-80; OPAE\APAC 9r, at 17-18), Further, ClCC''s witness states
that the FSP fails to acknowledge that full system implementation is required before
many of the benefits of gridSMART can actually be realized (OCC Ex. 12 at 6). CCC
recommends that Phase I have its own set of perfnrmance measares, a more detailed
project plan, including budget, resource allocation, and life cycle operating cost
projections for the fu117-10 year implementation period of gridSMART and beyond, and
perfornlance measures for the Commission's approval (OCC Ex. 12 at 18).
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AEP-Ohio regards the Staff's proposal to offer I'CTs to any customer as overly
generous, particularly given that Staff is reconmtending that the rider be set initially at
zero (Cos. Br. at 68-69). AEP-C?hio also submits that it has committed to offering new
service tariffs associated with Phase I of gridSMAR.T once the technology is installed and
the billing functionalities available (Cos. Ex. 1 at 6; Tr. Vol. III at 304-305; Cos. Br. at 68-
69). Further, regarding Staff's policy of risk sharing, the Companies contend that the
assertion that the gridSMART investment benefits CS? just as much as it does customers
is not true and, given that the operational savings do not equal or exceed the cost of the
program, is without any basis presented in the record. Thus, AEP-Ohio argues that
discounting the net cost to be recovered by CSl' is unfair and inappropriate (Cos. Reply
Br. at 63-64). The Companies are unc3ear how the Staff expects to determine whether
gridSMART meets the minimum reliability standards and contend that this issue was first
raised in the Staff's brief. Nonetheless, the Companies argue that imposing reliability
standards as to grldSlbiART Phase 1 is inappropriate, primarily because strict
accountability for achieving the expected retiability impacts does not take into account the
many dynamic factors that impact service reliability index pexfovnance. Moreover,
accurate measurement and verification of the discrete impact of gridSMART deployment
on a particular reliability index would be difficult. The Cc7mpanies also explain that the
expected reliability impacts provided to the Staff were based on good faith estimates of
the full implementation of gridSMART Phase 1 as proposed by the Companies. Thus, the
Companies would prefer the establishment of deployment project milestones as opposed
to specific reliability impact standards.

Although the Companies maintain that their percentage of distribution increase is
reasonable and an appropriate part of the E,SI' package, in recognition of Staff's preference
for a distribution rider and to address various parties' concerns regarding the accuracy of
AEP-()hio's cost estimates for gridSMART Phase I, the Companies wonld agree to a
gridSMART Phase t rider set at the 2009 revenue requirement subject to annual true-up
and reconciliation based on CSP"s prudently incurred net costs (Cos. Reply Br, at 70; Cos.
Ex.1, Exhibit DMR4).

The Commission believes it is important that steps be taken by the electric utilities
to explore and implement technologies, such as AMI, that will potentially provide long-
term benefits to customers and the electric utility. GridSMART Phase I wiil provide C.SP
with beneficial inforrnation as to implementation, equipment preferences, customer
expectations, and customer education requirements. A properly designed AMI system
and DA can decrease the scope and duration of electric outages. More reliable service is
clearly beneficial to CSP's customers. The Commission strongly supports the
irnpiementation of AMI and DA, with HAN, as we believe these advanced technologies
axe the foundation for AES'-C?hio providing its customers the. ability to better manage
their energy usage and reduce their energy costs. Thus, we encourage CSP to be m.are
expedient in its efforts to implement these components of gridSMART. While we agree
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that additional information is necessary to implement a successful Phase I program, we
do not believe that all information is required before the Commission can conc2ude that
the program is beneficial to ratepayers and should be impleniented. Therefore, we will
approve the development of a gridSMART rider, as we agree with the Staff that a rider
has several benefits over the proposed annual increase to distribution rates, including
separate accounting for gridSMART, an opportunity to approve and update the plan each
year, assurance that expenditures are made before cost recovery occuxs, and an
opportunity to audit expenditures prior to recovery. The Comniission notes that recent
federal legislation makes matching funds avaitable to smart grid projects. Accordingly,
the Companies' gridSMART proposal contained in its proposed ESP to recover $109
million over the term of E5P, should be revised to $54.5 nullion, which is half of the
Companies' requested amaunt. Additiorially, we direct 6"'F to make the necessary filing
for federal matching funds under the American Recovery and Reinvestment Act of 2009
fox the balance of the projected costs of gridSMA'RT Phase T. The gridSMART rider shall
be irutially established at $33.6 million for the 2009 projected expenses subject to annnal
true-up and reconciliation based on the company's pm.dently incurred costs.

With the creation of the ESRP rider and the gridSMART rider, the Commission
finds that annual distribution rate increases in the amounts of 7 percent for CSP and 6.5
percent for OP to recover the costs for the ESRP and gridSMART programs are
unnecessary and should be rejected. Accordingly, the Comm'sssion finds that AEPd}hio's
proposed ESP should be modified to inciude the ESRP rider and the gridSMART rider, as
approved herein, and to eliminate the annual distribution rate increases.

B. Riders

1. Provider nf tast Resort fPOLRI Rider

The Companies proposed to include in their ESP a distribution non-bypassable
Ft?LR rider (Cos. App. at 6-8). The POLR charge was proposed to collect a POLR revenue
requirement of $108.2 miilion for CSP and $60.9 rniliion for OP (Cos. Ex. 2-A at 34; Cos.
Ex. 1, Exhibit DMR-5). The Companies stated that they have a statutory obligation to be
the POC,R,27 and thus, the proposed POLR charge is based on a quantitative analysis of
the cost to the Companies to provide to customers the optionality associated with POLR
serv-ice (Cos. Ex. 2-A at 25-26). AEg'-Ohim argued that this charge covers the cost of
allowing a customer to remain with the Companies, or to switch to a Competitive Retail
Electrie ,r^e.rvice (CRES) provider and then return to the Companies` SSO after shopping
(Td.). To further support the proposed increase, the Companies added that their current
POLR charge is significantly below other Ohio electric utilities' POLR charges (Cos. Ex. 2
at 8). The Companies utilited the Black-Scholes Model to calculate their cost of fulfilling

22 See Section 4928.141(A) and 4928.14, Revised Code.
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the POLR obligation, comparing the customers' rights to "a series of options on power"
(Cos. Br. at 43; Cos. Ex. 2-A at 31). AEI'-0hio listed the five quantitative inputs used in
the Black-Scholes Model: 1) the rnarket price of the underlying asset; 2) the strike price; 3)
the time frame that the option covers; 4) the risk free interest rate; and 5) the volatility of
the underlying asset (Id.). The Companies assert that the resulting POLR charge is
conservatively low (Cos. Br. at 44).

The numerous intervenors and Staff opposed the level of POLR charge proposed
by the Companies, as well as the use of the Black-Scholes Model to calculate the POLR
charge (OPAE/APAC Br. at 14-1.7; OCC Sx. 11 at 8-14). Specifically, OCC and others
questioned the use of the LIBOR rate as the input for the risk-free interest rate (Tr. Vol. X
at 165-182,188-189; Tr. Vol. XI at 166-182). Staff questioned the risk that the POLR charge
was intended to compensate the Companies for, explaining that there are only two risks
involved: one risk is the risk of customers returning to the SSO and the other risk is that
the customers leave and take service from a CRES provider (niigration risk) (Staff Ex. 10
at 6). Staff witness Cahaan testified that the risk associated with customers returning to
the SSO could be avoided by requiring the customer to retum at a market price, instead of
the S50 rate, which would either be paid directly by the retuming customer or any
incremental cost of the purchased power could be flown through the FAC (Id.). Staff
witness Cahaan admitted that if customers are perniitted to return at the SSO rate,
without paying the rnarket price or without compensating the Companies for any
incremental costs of the additional purchased power that they would be required to
purchase, then the Companies would be at risk (Tr. Vol. XIII at 36-37). Thus, Staff witness
Caliaan concluded that, if the risk of returning is addressed, then the rnigration risk is the
only riyk that should be compensated through a POLR charge (Id. at 7}.

The Companies responded that their risk is not alleviated by customers agreeing to
return at market price, arguing that future circurnstances or poficy considerations may
require them to relieve customers of their promises to pay market price wtien
circumstances change (Cos. Ex. 2-A at 27-30). AEP-Olhio's witness expressed skeptidsm
as to a future Commission upholding such promises (Id). AEP-Ohio also opposed
recovering any costs for market purchases incurred for rehirning customers through the
FAC as an improper subsidization of those customers who chose to shop, and then return
to the electric utility, by non-shopping customers (Cos. Ex. 2-E at 14-16). Furthermore, the
Cornpanies claim that their risk of being the POLR exists, regardless of historic or current
shopping levels (Id.). Nonetheless, AEP witness Baker testified that, even adopting Staff
witness C.ahaan's theory that the Companies are only at risk for migration (the right of
customers to leave the S'SO), migration risk equals approximately 94 percent of the
Companies' POLR costs pursuant to the Black-Scholes model (Tr. Vol. XIV at 204-205;
Cos. Ex. 2-E at 15-16).
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As the POLR, the Commission believes that the Companies do have some risks
associated with customers switc.hin.g to CRES providers and returning to the electric
utility's 5S0 rate at the conclusion of CRFS contracts or during times of rising prices.
However, we agree with the intervenors and Staff that the POLR charge as proposed by
the Companies is too high, but we do not agree that there is no risk or a very minunal risk
as suggested by some. As noted by several intervenors and Staff, the risk of returning
customers may be mitigated, not elizninated, by requiring customers that switch to an
alternative supplier (either through a governmental aggregation or individual CRES
providers) to agree to return to market price, and pay market price, if they return to the
electric utility after taking service from a CRES provider, for the remaining period of the
ESP term or until the customer switches to another alternative supplier. In exchange for
this commitment, those customers shall avoid paying the POLR charge. We believe that
this outcome is consistent with the requirement in Section 4928.20(j), Revised Code, which
allows governmental aggregations to elect not to pay standby service charges, in
exchange for agreeing to pay market price for power if they return to the electric utility.
'I'herefore, based on the record before us, we conclude that the Companies' proposed ESP
should be modified such that the POLR rider wiil be based on the cost to the Companfes
to be the POLR and carry the risks associated therewith, including the migration risk,
The Comniission accepts the Coenpanies witliess' quantification of that risk to equal 90
percent of the estimated POLR costs,23 and thus, finds that the POLR rider shail be
established to collect a POLR revenue requirement of $97.4 million for C,``P and $54.8
znillion for OP. Additionally, the POLR rider shali be avoidable for those customers who
shop and agree to return at a market price and pay the market price of power incurmd by
the Companies to serve the returning custom.ers. Accordingly, the Commission finds that
the POLR rider, which is avoidable, should be approved as modified herein.

2. Regulator^Asset Rider

'1.'he Companies proposed to begin the recovery of a variety of regulatory assets
that were authorized in various Commission proceedings regarding the Companies'
electric transition plan (E'TP), rate stabilization plan (RSP), line extension program, green
pricing power program, and the transfer of the MonPowwer's service territory to CSP. In
their application, the Companies proposed to begin the arnortization of these regulatory
assets in 2011 and complete the amortization over an eight-year period. The projected
balances at the end of 2010 to amortize are $120.5 snillion for CSP and $80.3 million for
OP. AEP-tJhio asserts that these projected balances, or the value on June 30, 2tM}g, were
not challenged by any party. 'To recover these regulatory assets, the Companies created a
RAC rider to be colleeted from customers in 2011 through 2018. The rider revenues will
be reconciled on an annual basis for any over- or under-recoveries.

23 See Cos. Ex. 1, Exhitdt DMR-5.
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Staff proposed that the eight-year amortization period proposal be deferred until
the Companies' next distribution rate case where all components of distribution rates are
subject to review (Staff Ex. 1 at 4). AEP-Clhio responded that SB 221 authorizes single-
issue ratemaking related to distribution service, which is what it is proposing, AEP-Ohio
also notes that the only opposition to the Companies' proposal is with regard to the
collection of the historic regulatory assets, which was by Staff (Cos. Reply Br. at 94). The
Companies subrnit that StafPs preference to deal with this issue in a distribution rate case
is irrelevant and inconsistent with the statute.

The Commission finds that the Companies have not demonstrated that the creatian
of the RAC rider in its proposed ESP, as a single-issue ratema.king item for distribution
infrastructure and modernization incentives, fulfills the requirements of SB 221 or
advances the state policy. Therefore, the Commission finds that the RAC rider should not
be approved in this proceeding. We note, however, that we agree with Staff that the
consideration of the requested amortization of regulatory assets is more appropriate
within the context of a distribution rate case where all distribution related costs and issues
can be examined collectively. Accordingly, the Commission finds that AEP-Ohio's
proposed ESP should be modified to elhninate the RAC rider.

3. Energy F^f'icaencv Peak Demand Reduction, Demautd Resnonse
and Tnterrul2tible Capabilities

(a) Energy EEficiencyand Peak pemand Reduction

Section 4928.66, Revised Code, requires the electric utilities to imple.ment energy
efficiency programs that will achieve energy savings and peak demand programs
designed to reduce the electric utility`s peak demand. Specifically, an electric utitity must
achieve energy savings in 2009, 2010, and 2011 of .3 percent, .S percent, and .7 percent,
respectively, of the normalized annual kWh sales of the electric utility during the
preceding three calendar years. This savings continues to rise until the cumulative
savings reach 22 percent by 2025. Peak demand must be reduced by one percent in 2009
and by,75 percent annually untiJ. 2018.

CS? and OP include, as part of their ES7', an unavoidable Energy P.Eficiency and
Peak Demand Reduction Cost Recovery Rider (EE/PDR rider). The estimated annual
DSM program cost (including both EE and PDR) is to be trued-up annually to actual cost
and compared to the amortization of the actual deferral on an annual basis via the
EE/I"DR rider (Cos. Ex. 6 at 4748).

(b) Baselines and Benchmarks

In the ESP, the Companies have established the baselines for meeting the
benchmarks for statutory compliance by weather nonnalizing retail sales, excluding
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econom.ic development load, accounting for the load of former Monf'ower service
territory and the Ormet/Hanrdbal Real Estate load, accounting for future load growth
due to the Companies' economic development efforts, and accounting for increased load
associated with the funds for economic development purposes parsuant to the order in
Case No. 04-169-EL-OItD (IiSP Order)24 (Cos. Ex. 8 at 4; Cos. Ex. 2A at 46-51). The
Companies contend that its process is consistent with Seckions 4928.64(B) and
4928.66(A)(2)(a), Revised Code. The Companies request that the methodology be adopted
in. this proceeding so as to provide the Companies clear guidance with statutory
compliance mandates. Further, the Companies reserve their right to request additional
adjustments due to regulatory, economic, or technological reasons beyond the reasonable
control of the Companies.

As to the calculation of the Companies' baseline, Staff asserts that the former
MonPower load was acquired prior to the three-year period (2006 to 2BO8) and is not truly
economic development. Therefore, Staff contends that the MonPower load is not a
reasonable adjustment to the baseline. Staff suggests that the Companies' savings and
peak demand reductions for 2009 be as set forth by Staff witness Scheck (Staff Ex. 3 at 6-8,
Hx. GCS-l and Ex. GCS-2). Staff recommends that CSP and OP make a case-by-case filing
wtth the Conunission to receive credit for the energy savings and peak demand reduction
efforts of the electric utility's mercantile customers. Staff argues that because programs
like PjM's demand response programs are not cornmitted for integration into the electric
utilities' energy efficiency and peak reduction programs, such credits should not count
towards AEP-Ohio's annual benchmarks and retail customers who have such agreements
should not receive an exemption from AEP-Ohio's energy efficiency cost recovery
mechanism (Staff Br. at 17-19; Staff Ex. 3 at 6-11).

Kroger recommends an opt-out provision of the rider for non-residential customers
that are above a threshold aggregate load (10 MW at a single site or aggregated at
multiple sites) within the AEP-Ohio service territories. IGroger proposes that, at the time
of the opt-out request, the customer would be required to self-certify or attest to AEP-
Ohio that for each facility, or aggregated facilities, the customer has conducted an energy
audit or analysis within the past three years and has implemented or plans to implement
the cost-effective measures identified in the audit or analysis. Kroger argues that the
unavoidable rider penalizes customers who have implemented cost efficient DSM
measures. Kroger contends that this is consistent with the intent of Section
4928.66(A)(2)(c), Revised Code (Kroger Fx.1 at 13-14).

iEU notes that the Commission has previously rejected a proposal similar to
ICrogefs opt-out proposal with a demand threshold for mercantile customers in. Dulce's

24 In re Cotumbus Southern Power Company and Ohio Paurer Company, Case No. 04-169-fiL-ORD Opinion and

Order Qanuary 26, 2005) (RSP Order).
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ESP case.25 IEU urges the Commission, consistent with Section 4928.66, Revised Code,
and its determination in the Duke ESP case, to reject I(roger's request (lEU Reply Br. at

22).

The Commission concludes that the acquisition of the former MonPower load
should not be excluded from baseline. The MonPower load was not a load that CSP
served and would have lost, but for some action by CSP. Therefore, we find that the
Companies' exclusion of the MonPower load in the energy efficiency baseline is
inappropriate. The Commission does not believe that all ecortomic development should
automatically result in an exclusion from baseline. On the other hand, we agree with the
Companies' adjustment to the baseline for the Ormet load. We note that the Companies
and 5taff agree that the impact of customer-sited specific DSM resources will be included
in the Companies compliance benchmarks and adjusted for any existing resources that
had historic implication during the years 2006-2006. The Commission also recognizes that
Staff and the Companies agree that the appropriate approach would be for the Companies
to make case-by-case filings with the Commission to receive credit for contributions by
mercantile customers.

In regards to KrogeWs recommendation, for an opt-out process for certain
commercial or industrial customers, the Commission finds Kroger's proposal, as
advocated by Kroger witness Higgins, too speculative. It is best that the Commission
determine the inclusion or exemption of a mercantile customer's DSM on a case-by-case
basis. We note that Section 4928.66(A)(2)(c), Revised Code, provides, in pertirtent part,
the following:

Any mechanism designed to recover the cost of energy efficiency and
peak demand reduction programs under divisions (A)(1)(a) and (b) of this
section may exempt mercantiie customers that commit their demand-
response or other customer-sited capabilities, whether existing or new, for
integration into the electric distribution utility's demand-response, energy
efficiency, or peak demand reduction programs, if the commission
determines that that exemption reasonably encourag,es such customer to
commit those capabilities to those programs.

This provision of the statute permits the Commission to approve a rider that exempts
mercantile customers who commit their capabilities to the electric utility. However, the
statute does not dictate a minimum consumption level. For these reasons, the
Commission rejects K.roger's proposal.

25 In re Duke Energy Ohio, Iru., Case No. 08-920-E1.-bSCf, et at., Opinion and Order (December 17, 2008)
(Duke ESP Order).
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(c) Enerc and Peak Demand Reductio Praerams

The Companies propose ten energy efficiency and peak demand reduction

programs that will be refined and supplemented at the completion of the Market Potential
Study through the czeation of a working col{aborative group of stakeholders.

As part of the Companies' energy efficiency and peak demand reduction plan, the
Coinpanies propose to spend $178 million on the following programs: (1) Residential

Standard Offer Program, Small Cornmercial and Industrial Standard Offer Prograrn,
Commercial and Industrial Standard Offer Progrant; (2) Targeted Energy Efficient

Weatherization Program; (3) Low Income Weatherization Program; (4) Residential and

Small Commercial Compact Pluorescent Lighting Program; (5) Comm.ercial and Industrial

Lighting Program; (6) State and Municipal Light Esnitting Diode Program; (7) Bnergy

Star% New Homes Program; (8) Energy Star(9 Home Appliance Program; (9) Renewable

Energy Technology Program; (10) Industrial Process Partners Program (Cos. Ex. 4 at 20-
22). OEG supports the Companies EE/PDR rider as a reasonable proposal (OEG Ex. 2 at
13). OPAE generaYly supports the Companies proposed programs as reasonable for low-
income and moderate income customers. However, OPAE requests that the Companies
be required to empower the collaborative to design appropriate programs, provide
funding for existing programs that can rapidly provide energy efficiency and demand
response reductions, and to retain a third-party administrator bo manage program
implementation (OPAE Ex. 1 at 16-17; OPAE/ APAC Br. at 21-22).

Staff also generally approves of the Companies' demand.•side management and
energy efficiency programs. However, Staff notes that certain of AEP-Ohio's programs
are expensive and should be required to comply with the Total Resources Cost'Pest (Staff
Br. at 17-19; Staff Ex. 3 at 6-11).

OCC makes five specific recommendations (OCC Ex. 5 at 9). First, OCC contends

that the Companies DSM programs for low-income residential customers are adequate
but should be available to all residential customers in Ohio. Second, OCC recommends

that AEP-Ohio work with Columbia Gas of Ohio, Inc., to develop a one-stop home

perfonnance program in year two of the ESP. Third, OCC recommends that programs for

consumers above 175 percent of the federal poverty level should be competitively bid and
customers charged for services according to a sliding fee scale based on income. Fourth,
like Staff, OCC contendc that all programs shotald be evaluated for cost-effectiveness
pursuant to the Total Resource Cost Test. Finally, OCC expresses concern regarding the
administrative costs of the programs, in comparison to energy efficiency programs
offered by other Ohio utilities and recommends that the administrative cost of the DSM
program (administrative, educational, and marketing expenses) be determined by the
collaborative, and limited to 25 percent of the program costs to ensure that the majority of
the program dollars reach the customers (Id.).
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The Commission directs, as the Companies submit in their ESP, that the
collaborative process be used to contain administrative cost of the EE/PDR prograuis and
to ensure, with the possible exception of low-income weatherization programs, that all
programs comply with the Total Resource Cost Test. We do not agree with UPAB/APAC
that a third-party adm}inistrator is necessary to act as a liaison between the Companies

and the collaborative. Thus, the Companies should proceed with the proposed EE/PDR
programs proposed in its ESP as justified by the market project study and as refined by
the collaborative.

(d) Interruptible Cavacitv

The Companies count their interruptible service towards their peak demand
reduction requirements in accordance with Section 4928.66(A)(2)(b), Revised Code. More
specifically, the Companies propose to increase the Iimit of OP's Interruptible P'ower-
L7iscretionary Schedule (Schcdule IRP-D) to 430 Megawatts (MW) from the current limit
of 256 MW and to modify L' aP's Emergency Curtailable Service (EC9) and Price
Curtailable Service (I'CS) to make the services more attractive to c-ustomers. The
Companies request that the Commission recognize the Companies' ability to cuxtail
customer usage as part of the peak demand reductitoms (Cos. Ex. l at 5-6).

Staff advocates that any credits awarded for the annual peak demand reduction
targets for the Companies' interruptible programs should only apply when actual
reductions occur (Staff Ex. 3 at 11). OCEA argues that interruptible load should not be
counted toward AEP-C3hio's peak demand reduction as it is contrary to the intent of SB
221 to improve grid reliability and would be based on load under the control of the
customer rather than AEP-Ohio. Further, OCEA argues that the Companies would reap
an inequitable benefit from interruptible load (possibly in the form of off-system sales)
that is not reduced at peak which would allow the Companies to seil the load or avoid
buying additional power, OCEA contends that any such benefit is not passed on to
customers (OCEA Br. at 102103; Tr. Vol. IX at 68-69).

The Companies argue that capacity associated with interruptible customers should
be counted toward compliance with the requirements of Section 4928.66, Revzsed Code, as
the ability to interrupt is a significant demand reduction resource to AEP-Ohio. Further,
the Companies state that interruptions have a real impact on customers and the
Corripardes do not want to interrupt service when there is no system or market
requirement to do so (Cos. Ex.1 at 6). The Companies note that Section 4928.66(A)(1)(b),
Revised Code, requires the electric utility to implement programs "designed to achieve" a
specified peak demand reduction level as opposed to "aclueve" a specified level of energy
savings as required by Section 4928.66(A)(1)(a), Revised Code. Staff witness Scheck
admits that the plain meaning of "designed to achieve and "achieve" are different (Tr.
Vol. VIII at 208). The Companies argue that the different language in the statutory
requirements is intended to recognize the differences between energy efficiency programs
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and peak demand reduction programs. As such, the Compenies contend that Staffs
position is not supported by the language of the statute and it does not overcome the
policy rationale presented by the Companies. The Companies also note that, in the
context of integrated resource planning, 3nterruptible capabilities are counted as capacity
and evaluated in the need to plan for new power facilities. Finally, the Companies note
that the Commission defines native load as internal load minus interruptible loadA For
these reasons, the Companies contend that their interruptible capacity should be counted
toward their compliance with the peak demand reduction benchmarks (Cos. Br. 114-115;
Cos. Reply Br. at 90-93).

Further, the Companies claim that interruptible customers receive a benefit in the
form of a reduced rate for taking interruptible service irrespective of whether their sexvice
is actuaiiy curtailed. AEP-C?hio notes that it includes such interruptible service as a part
of its supply portfolio, utilike the PJM demand response programs, which is based on
PJM's zonal load. Therefore, AEP-Ohio asserts there is no disparate treatment between
counting interruptibZe capabilities as part of peak dernand reduction compliance
requirements and prohibiting retail participation in wholesale P`JM demand reduction
programs (Cos. Reply Br. at 90-91). Further, as to OCEA's claims regarding interruptible
customer load, the Companies argue that the assertions are without merit or basis in the
statute. The Companies argue that counting interruptible load fits squarely within the
stated intent of the statute that prograxns be "designed ta achieve" peak demand
reduction and facilitates the ability to avoid the construction of new power plants. As to
the customer's control of interruptible load argument, the Companies note that the
customer has a choice to "buy through" to obtain replacement power at market prices to
avoid curtailment and in such situations the Companies' supply port#oiio is not affected.
Regarding OCEA's assertion that the Companies might benefit from the associated
interruption, AHP-0hio acknowledges that off-system sales are indirectly possible, as are
other circumstances, based on the market price. Nonetheless, AEP-Ohio argues that such
does not alter the fact that ABP-Ohio's retail supply obligation is reduced and the supply
portfolio is not accessed to serve the retail customer. Accordingly, ABP-C)hio asserts that
interruptible tariff capabilities should count toward the Companies' peak demand
reduction compliance requirements.

The Commission agrees with the Staff and OCEA that interruptible load should
not be counted in the Companies' determination of itg EE/PDR compliance requirements
unless and until the load is actuafly interrupted. As the Companies recognize, it is
imperative, with regard to the PJM demand response programs, that the Companies have

26 See proposed Rule 4901:5-5-01(Q), O.A.C., In the Matter of the Adoption of Rutes for Atternatina and
Reneu»bJe Ertergy Techriologms und Resources, and ,Etnisaion Conh at Retrvrting Requirements rrnd Arrrendment
of Chapters 49015-1, 4901:5-3, 49015,5, and 4901S-7 of the Ohio Admiraistrative Code, Autsuant fo f7tapfer
4928, Revised Code, to lmplement Serwte 8i7l Na 221, Case No. 08-888-EL-ORD (Green Rules).
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some control or commitment from the customer to be included as a part of AEP-Ohio's
Section 4928.66, Revised Code, compliance requirements.

Further, the Commission emphasizes that we expect that applications filed
pursuant to Section 4928.66(A)(2)(b), Revised Code, to be initiated by the electric utility
oi-dy when the circumstances are justified. At the time of such filing by an electric utility,
the Commission wilt determine whether the electric utility's continued compliance is
possible under the circumstances.

4. cono Qev ^^^D-M0 #C emverv Ri^ er the P :.̂._tu.t:zLS!
with Ohio Fund

The Companies F3S1' application includes an unavoidable Economic Development
Rider as a mec:hanism to recover costs, incentives and foregone revenue associated with
new or expanding Commission-approved special arrangements for economic
development and job retention. The Companies propose quarterly filings to establish
rates based on a percentage of base distribution revenue subject to a true-up of any under-
or over-collection in subsequent quarterly filings. In addition, the Companies propose the
development of a"Partnership with Ohio" fund from shareholders. The fund would
consist of a $75 milli.on commitment, $25 million per year of the E.SP, from shareholders.
The Companies' goal is for approximately half of the fund to be used to provide
assistance to low-income customers, including energy efficiency programs for such
customers, and the balance to be used to attract and retain business development within
the AEP-Ohio service area (Cos. Ex.1 at 12; Cos. Ex. 3 at 15-16; Cos. F,ac. 6 at 49; Tr. Vol. III
at 115-119).

OCC proposes that the Commissfon continue its policy of dividing the recovery of
forgone revenue subsidies equally from AEP-Ohio's shareholders and customers or
require shareholders to pay a larger percentage. Further, OCC expresses some coricern
that the rider may be used in an anti-competitive manner as it is not likely that incentives
andjor discounts will be offered to shopping customers. To address OCC's
anticompetitive concerns, OCC proposes that the Commission make the economic
development rider avoidable or establish the charge as a percentage of the customer's
entire bill rather than a percentage of distribution charges. OCC also recommends that all
parties participate in the initial and annual review of the economic development contracts
and that, at the annual review, if the customer has not fulfill.ed its obligation, the
arrangement be cancelled, the subsidy paid back, and the Companies directed to credit
the rider for the discounts (OCC Ex.14 at 4-8; OCEA Br. at 104-106).

The Companies contend that Section 4905.31, Revised Code, as amended by SB 221,
explicitly provides for the recovery of foregone revenues for entering into reasonable
arrangements for economic development and, thus, OCC's recomm.endation to continue
the Commission's previous policy is misplaced. Further, the Companies note that the
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Commission's approval of any special arrangement will include a public interest
determination. Thus, the Companies argue that OCC's recommendation for all parties to
initially and annually review economic development arrangements is unnecessary,
bureaucratic and burdensome, and should be reiected. The Companies contend that
economic development and fuIl recovery of the foregone revenue for economic
development is consistent with SB 221 and a significant feature of the Companies' ESP,
which should not be modified by the Commission (Cos. Br. at 132).

The Commission finds that OCCs concerns are unfounded and unnecessary at this
stage. The Conunission is vested with the authority to review and determine whether or
not economic development arrangements are in the public interest. OCC's request is
denied.

OPAE and APAC argue that the Companies have not provided any assurances that
the $75 million will be spent from the Partnership with Ohio fund if the Commission
modifies the ES'P and fails to state how much of the fund will be spent on low-income, at-

risk populations (OPAE/ APAC Br. at 19-20). The Companies submit that, if the ESP is
modified, they can then evaluate the modified ESP in its entirety to determine whether
this fund proposal contained in the ESP requires elimination or modification (Tr. Vol. III

at 137-138; Tr. Vol. X at 232-233).

While the Partnership with Ohio fund is a key component of the economic
development proposal, in light of the modifications made to the E'SP pursuant to this
opinion and order, we find that the Companies' shareholders should fund the Partnership
with Ohio fund, at a minimum of $15 million, over the three-year ESP period, with all of
the funds going to low-income, at-risk customer programs. Accordingly, we direct AEP-
Ohio to consult with Staff to administer the program established herein.

C. Line Extensions

In its ESP, AEP-Ohio proposes to modify certain existing line extension policies
and charges included in its schedules (Cos. Ex. 10 at 5-14). Specifically, the Companies
requested a modification to their definition of line extension and system improvements, a
continuation of the up-front payment concept established in Case No. 01-2708-EL-COI; 7
an increase in the up-front residential line extension charges, impl.ementation of a
uniform, up-front line extension charge for aJl n.o*3aesidentlal pro", the elisnination of
the end use customer's monthly surcharge, and the elimination of the alternative
construction option (Id. at 3-4, 6-7,10-12).

27 In the Matter of the Commission' s Investigation into the Policies and Procedures of Ohia Pomrr Conrpany,

Columbus Southern Power Cmnpany, The QeueIand Electrrc Ittuminating Comyony, Ohio Edisan Company, The

T'oledo Edison Company and Mononga&ela Power Company Regarding the Installatton of New Line Extensions,
Case No. 012708-EL-COI, et sl., Opin3on and Order (November 7, 20Q2).

000078



08-917-EL-SSC) and 0$-918-EL-SSQ 49-

Staff testified that distribution-related issues and costs, such as those related to line
extensions, be exan'uned in the context of a distribution rate case (Staff Ex. 13 at 4). lEU
concurred with Staff's position (IEU Br. at 25). OCC also agreed and added that AEP-
C?hio shovld be required to demonstrate in that rate proceeding that its costs related to
line extensions have substantially increased, thereby justifying AEP-Ohio's proposed
increase to the up-front residential line extension charges (OCEA Br. at 87).

Per SB 221, the Commission is required to adopt uniform, statewide line extension
rules for nonresidential customers within six months of the effective date of the law. The
Commission adopted such rules for nonresidential and residential customers on
November 5, 2008.28 Applications for rehearing were filed, which the Comm.ission is stilt
considering. Accordingly, the new line extension rules are not yet effective.

The Commission finds that AEP-Ohio has not dem,onstrated that its proposal to
continue, in its ESP, its existing line extension policies regarding up-front payments, with
modifications, is consistent with SB 221 or advances the policy of the state. Therefore, in
light of the SB 221 mandate that the Commission adopt statewide line extension rules that
will apply to AEP-C)hio, we do not believe that it makes sense to adopt a unique policy for
AEP-Ohio at this ti.me. As such, the Companies' Ei.SP should be modified to eliminate the
provision regarding line extensions, which would have the effect of also eliminating the
alternative construction option as requested by the Companies. APP-Ohio is, however,
directed to account for all line extension expenditures, excluding premium services, in
plant in service until the new line extension rules become effective, where the recovery of
such will be reviewed in the context of a distribution rate case. The Companies may
continue to charge customers for prenvum services pursuant to their existing practices. .

V. TRANSMISSIC?N

In its FSP, the Companies requested to retain the current TCRR, except the
marginal loss fuel credit will now be reflected in the FAC instead of the TCRR. We
concur with the Companies' request. We find the Companies' request to be consistent
with our determination in the Cornpanies' recent TCRR Case,29 and thus, approve the
TCRR rider as proposed by the Companies. Additionally, as contemplated by our prior
order ixi the TCRR Case, any overrecovery of transmission loss-related costs, which has

28

29

See In the Matter of the Commiss(on's Review ofChapters 4801:1-9 4901:1-10 4901:1-21, 4901:1-22, 49011-23,

4901:1-24, and 4901:1-25 of the Ohio Adminiatrative Code, Case No. 06-653-EI-ORD, Finding and Order
(November 5, ZOOS), Entry on Rehearing (December 17, 2008) (06-653 Case).

In the Matter of the Application of Columbus Southern Pvtaer Comprmy and Ohio Power Canrprmy to Adjust

Each Company's Transmission Cost Recoacry Rider, Cese No. 08-1202-ECrLINC, Finding and Order

(December 17, 2008) (TCRk Case).
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occurred due to the tirning of our approval of the Companies' ESl' and proposed FAC,
shall be reconciled in the overf underrecovery process in the Companies' next TCRR rider

update filing.

VI. OTHER ISSUES

A. Corporate Senaration

1. Functional Separation

In its ESP application, AEP-C1hio requested to remain functionaily separated for the
term of the ESP, as was previously authorized by the Commission in the Companies' rate
stabilization plan proceeding,m pursuant to Section 4928.17(C), Revised Code (Cos. App.

at 14; Cos. Br. at 86). The Companies also requested to modify their corporate separation
plan to allow each company to retain its distribution and, for now, transmission assets
and that, upon the expiration of functional separation, the Companies would sell or
transfer their generation assets to an affiliate (Id.).

Staff testified that the Companies' generating assets have not been structurally
separated from the operating companies (Staff Sx. 7 at 2,3). Staff also recommended that,
in accordance with the recently adopted corporate separation rules issued by the
Commission in the 5SU Rules CasO1 the Companies should File for approval of their
corporate separations plan within 60 days after the rules become effective. Furthermore,
Staff proposes that the Companies' corporate separation plan should be audited by an
independent auditor within the first year of approval of the ESF, the audit should be
funded by the Companies, but managed by Staff, and the audit should cover compliance
with the Comrnission's rules on corporate separation (Staff Ex. 7 at 3-4). No party

opposed AEP-Uhio's request to remain functionally separate.

Accordingly, the Commission finds that, while the E5P may move forward for
approval, as noted by Staff, in accordance with our recently adopted rales in the SSfl
Rules Case, the Companies must file for approval of their corporate separation plan
within 60 days after the rules become effective.

30

31

ln re Columbus Southern Power Company and Ohio Paaaer Cnmpany, Case No. 04-169-EI^UNC, Dptnion and

Order at 35 (January 26,2005).

In tFre Matter of ttce AJopdon qf Rstfes far Stmtdard Servite Ofjcr, Cbrporata SeparatimL Rrawnabtt

Arrangements, and Transmission Riders for Electric Utilitie& Fursuant to Sections 4928.14, 4928.17 , and

4905.37, Revised Code, as amended by Antetuted Substitute Senate Bi1 t No. 222, Case No. 08-777-EL-ORD,
Finding and Order (September 27, 200$), and Entry on Rehearing (February 11, 2009) (55o Ratles Case).

000080



08-917-EL-SSO and 08-918-Ei-SSO -51-

2. Transfer of Generating Assets

The Companies request authorization for C5P to selt or transfer two recently
acquired generating facilities (Waterford Energy Center and the Darby Etectric
Generating Station) that have not been included in rate base for ratemaking purposes and
the costa of operating and maintaining the plants are not built into the current rates) (Cos.
Ex. 2-A at 42; Cos. Ex. 2-E at 20). CSP purchased the Waterford Energy Center, a natural
gas combined cycle power plant, on September 28, 2005, which has a generating capacity
of B21 MW (Cos. App. at 14). On April 25, 2007, CSP purchased the Darby Electric
Generating Station, a natural gas simple cycle generating facility, with a generating
capacity of 480 MW and a summer capacity of approximately 450 MW (Id.). Although
AEP-Ohio is requesting authority to transfer these generating assets pursuant to Section
4928.17(E), Revised Code, CSP has no immediate plans to sell or transfer the generating
facilities. If AEP-Ohio obtains authorization to se1S these generating assets through this
proceeding, AEP-Ohio will notify the Commission prior to any such transaction (Id. at
15).

Through its application, the Companies also notify the Cornmission of their
contractual entitlements/arrangernents to the output from the Ohio Valley Electric
Corporation generating €acilities and the Lawrenceburg Generation Station that the
Companies intend to sell or transfer in the future, but argue that any sale or transfer of
those entitlements do not require Commission authorization because the entitlements do
not represent generating assets wholly or partly owned by the Companies pursuant to
Section 4928.17(F), Revised Code (Id.).

The Companies argue that, if the Commission does not grant authorization to
transfer these plants or entitlements, then any expense related to the plants or
entitlements not recovered in the FAC should be recovered in the non-FAC portion of the
generation rate (Cos. Br. at 89; Cos. Ex. 2 E at 20-21). AEP-Ohio stabes that this rate
recovery would include approximately $50 million of carrying costs and expenses related
to the Waterford Energy Center and the Darby Electric Generating Station annually, and
$70 rruillion annually for the contract entitlements (Id.).

Staff witness Buckley testified that, while Staff does not necessarily disagree with
the proposal to transfer the Waterford Snergy Center and the Darby Electric Generating
Station facilities, Staff believes that the transfers could have a potential financia2 and
policy impact at the time of the transfer (Staff Ex. 7 at 3). Thus, Staff recocnuaended that
the Companies file a separation application, in accordance with the Commission s SSO
rules, at the time that the transfer w'sJI occur (Id.). Several othex parties agree that, in the
absence of a current plan to sell or transfer, the Commission should not approve a future
sale or transfer. Rather, the parties argue that the Companies should seek approval,

000081



08-917-EL-SSO and 0$-918-EGSSO -52-

pursuant to Section 4928.17(E), Revised Code, at the time of the actual sale or transfer
(OCEA Br. at 100; IFU Br. at 26-27; OEG Br. at 16).

The Commission agrees with Staff and the intervenors that the request to tramfer
the Waterford Energy Center and the Darby Electric Generating Station facilities, as well
as any contractual entitlements/arrangements to the output of certain facilities, is
premature. AIl'-Ohio should file a separate applieation, in accordance with the
Commission's rules, at the time that it wishes to se1l or transfer these generation facilities.
The Commission, however, recognizes that these generating assets have not and are not
included in rate base and, thus, the Companies cannot collect any expenses related
thereto, even if the facilities or contractual outputs have been used for the benefit of Ohio
customers. If the Commission is going to require that the electric utilities retain these
generating assets, then the Commission should also allow the Companies to recover Ohio
customers' jurisdictional share of any costs associated with maintaining and operating
such facilities. Accordingly, we find that while the Companies still own the generating

facilities, they should be allowed to obtain recovery for the Ohio custom.ers' jurisdictional

share of any costs associated therewith. Thus, we believe that any expense related to
these generating facilities and contract entitlements that are not recovered in the FAC
shall be recoverable in the non PAC portion of the generation rate as proposed by the

Companies. The Commission, therefore, directs AEP-Ohio to modify its ESP consistent

with our determination herein.

B. Possible Early Plant Closures

The Companies include as a part of their application in these cases a request for
authority to establish a regulatory asset to defer any unanticipated net cost associated
with the early closure of a generating unit or units. The Companies assert that, during the
ESP period, generating units may experience failures or safety issues that would prevent
the Companies from continuing to cost-effectively operate the generation unit prior to the
end of the depreciation accrual (unanticipated shut down) (Cos. App. at 18-19; Cos. Ex. 2-
A at 51-52). The Companies request authority to include net early closure cost in Account
182.3, Other Regulatory Assets. In the event of an unanticipated shut down, the
Companies state they wili timely file a request with the Commission for recovery of such
prudent early closure costs via a non-bypassable rider over a relatively short period of
time. The Companies are requesting that the rider include carrying cost at the WACC rate
(Cos. App. at 18-19; Cos. Ex 6 at Z5-26). The Companies also request authority to come
before the Commission to determine the appropriate treatment for accelerated
depreciation and other net early closure costs in the event that the Companies find it
necessary to close a generation plant earlier that otherwise expected (earlier than
anticipated shut down) (Cos. Ex. 6 at 28).
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OC',.EA posits that the Companies' request for accounting treatment for early plant
closure is wrong and should be rejected. C)CTA reasons that the plant was included in
rate base under traditional ratemaking regulation to give the Companies the opportunity
to earn a return on the investment and the Companies accepted the risk that the plant
might not be fully depreciabed when it was removed from service. OCEA asserts it is not
appropriate to guarantee the Companies recovery of their investment If the Commission
determines to allow the Companies to establish the requested accounting treatrnent,
OCEA asks that the Commission adopt the Staff's "offset" recommendation (OCEA Br. at
102).

Staff argues that the value of the generation fleet was determined in the
Companies' ETP cases,32 wherein, pursuant to the stipulation, AEl'-0hio agreed not to
impose any lost generation cost on switching customers during the market development
period. Staff notes that, although the economic value of the generation plants was never
specifically addressed by the Commission, it is reasonable to assume that the net value of
the Compan{es' fleet was not stranded. Accordingly, Staff opposes the Companies'
requests to impose on customers the cost or risk of uneconomic plants without accounting
for the offset of the positive economic value of the rest of the Companies' generation
plants (Staff Ex. I at 8).

Based on the record in this proceeding, the Comrnission is not convinced that it is
appropriate to approve the Companies' request for recovery of net cost associated with an
unanticipated shut down. Despite the arguments of the Companies to the corttrary, we
are persuaded by the argtunents of the Staff that there may be offsetting positive value
associated with the Companies generation fleet. Accordingly, while we will grant the
Companies the authority to establish the accounting mechanism to separate net early
closure cost, the Companies must file an application before the Commission for recovery
of such costs. Accordingly, this aspect of the Companies' ESP application is denied. As to
the Companies' request for authority to file with the Commission to determine the
appropriate treatment associated with an earlier-than-anticipated shut down, the
Coaurv.ssion finds this aspect of the application to be reasortable and, accordingly, the
request should be granted.

C. PIM Demand Response Programs

'f'hrough the ESP, the Coratpa.nies propose to revise certain tar`sff provisions to
prohibit customers receiving SSC7 from participating in the demand response programs
offered by PJM, either directly or indirectly through a third-party. Under the PJM
programs retail customcars can receive payment for being available to curtail even if the

32 In fhe NSzztter of the Applications ofColumbus Soutkens Power Company and Ohio PomPr Coznpany for Appronal

of Tkeir Electric Transition Plans and for Receipt of Tmnsetion Reoenues, Case Nos. 99-1729-F1-£sPP and 94-

1730-EL ETP, Opinion and 4rder at 15-18 ( September 2$, 2000).
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customer's service is not actually curtailed. AEP-Ohio argues that allowing its retail
customers receiving SSO to also participate in PJIvi demand response programs is a no-
win situation for AEP-Ohio and its other customers and inconsistent with the
requirements of SB 221. The Companies contend that PJM demand response programs
are intended to ensure the proper price signal to wholesale customers, not to address
retail rate issues (Cos. Ex. 1 at 5-7). AEP-Ohio argues that reta31 customers should
participate through AEP-Ohio-sponsored and Commission-approved programs. The
Companies contend that FERC has granted state commissions, or- more precisely, the
"relevant electric retail regulatory authority," the authority to preclude retail customer
participation in wholesale demand response programs. WhoJesnle Competition in Regions
with Organized Etechic Markets (Docket Nos. RM07-19-000 and AD07-7-000), 125 FERC
61,071 at 18 CTR Part 35 (October 17, 2008) (Final Rule) (Cos. Br. at 119)

AEP-Ohio notes that it has consistently challenged retail custoxners' abitity to
participate in such programs and argued that the terms and conditions of its tariff
prohibited such and, therefore, demand response retail participants should not be
surprised by the Companies' position in this proceeding (Tr. Vol. IX at 212). AEP-Ohio
argues that Ohio businesses participatirtg in PJM's demand response programs have not
invested their own capital or assets, taken any financial risk, or added any value to the
services for which they are being compensated through PJM. The Companies assert, as
stated by Staff witness Schectc, that the PJM demand response prograzns cost AEP-Ohio's
other customers as the load of such PJM program participants continues to count toward
the Companies' Fixed Resource Requirements (FRR) option and such cost is reflected in
AEP-Ohio's retail rates (Tr. Vol. VIII at 165-166). Further, the P¢vI program
participant/customer's ability to interrupt is of no use to AEP-Ohio, as the Companies
clainl that PjM's curtailment request is based on PJM's zonal load and not AEP-Ohio's
peak load (Cos. Br. at 122-123).

The Companies reason that SB 221 includes a process whereby mercantile
customer-sited resources can be committed to the utility to comply with the peak demand
reduction benchmarks as set forth in Section 4928.66(A)(2)(d), Revised Code. Further,
AEP-Ohio argues that it is unclear how the interruptible capacity of a customer
participating in PjM's demand response program can count toward the Companies'
benclunarlrs without being under the control of the Companies and "designed to achieve"
peak demand reductions as required by the statue. As such, the Companies argue that, if
participation in the FJM demand response prograrn is allowed, PJM wiL' be in direct
competition with the electric distribution companies efforts to comply with energy
efficiency and peak demand reduction benchmarks and thus, render the mercantile
customer commitment provisions largely ineffective. For these reasons, AEP-Ohio states
that it should incorporate participation in PJM's demand response programs through
ABP-Ohio and AEP-Ohio would then be in a position to pass some of the econornic
benefits associated with participation in PJM programs on to retail customers through
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complementary retail tariff programs and to pursue mercantile customer-sited
arrangements to achieve benchmark compliance, thus allowing the Companies to avoid
duplicate supply costs (Cos. Br. at 124-126).

This aspect of the Companies' ESI' propasal is opposed by Integrys, OMA,
Commercial Group, cJEG, and IEU. Most of the intervenors contend that AEP-Ohio, in
essence, considers retail customer participation in PJM programs the reselling of power
provided to them by AEP-Ohio. Integrys makes the most comprehensive arguments
opposing AEP•OMo s request for approval to prohibit customer participation in the PJM
demand response programs. Integrys argues that 18 C.P.R. 36.28(g) only permits this
Cornnmission to prohibit a retail customer's participation in demand response programs at
the wholesale level through law or reguiatian. Section 18 C.F.R. 35.28(g) states:

Each Commission-approved independent system operator and regional
transmission organization must permit a qualified aggregator of retail
customers to bid demand response on behatf of retail customers directly
into the Commission-approved independent system operator's or regional
transmission organization's organized markets, unless the laws and
regutations of the relevanf e?cctric retail regu]atory autharity expreessty do not
permit a retail custorner to participate. [Emphasis added.]

Thus, lntegrys reasons that a ban on participation in wholesale demand response
programs through AEP-Ohio's tariff is not equivalent to an act of the General Assembly
or rule of the Commission. Accordingly, Integrys reasons that any attempt by the
Commission to prohibit participation in this proceeding is beyond the authority granted
by FERC and will be preempted. Further, Integrys and Constellation argue that ABP-
dhio has failed to state under what authority the Commission could bar customer
participation in PJM's dernand n?sponse and reliability programs. Conatellation and
Integrys posit that it is not in the public interest for the Commission to approve the
prohibition from participation in such programs (Constellation Br. at 2Q-23; Constellation
Ex. 2 at 18; Integrys Ex. 2 at 15; Integrys Br. at 2).

Even if the Commission concludes that it has the authority to grant AEP-Ohio s
request to revise the tariff as requested, Integrys asserts thst the Companies have not met
their burden to justify prohibiting participation in PJM demand response programs.
integrys asserts that the request is not properly a part of the ESP applicauons and should
have been part of an application not for an increase in rates pursuant to Section 4909.18,
Revised Code. Nonetheless, Integrys concludes that under Section 4928.143 or Section
4909,18, Revised Code, the burden of proof is on the electric utility company to show that
its proposal is just and reasonable.
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The Companies, according to Integrys and the Commercial Group, have failed to
present any demonstration that the Companies' programs are more beneficial to
customers than the PJM programs. On the other hand, Integrys asserts that tlte PJM
programs are more favorable to customers than the prograrns offered by AEP-Ohio as to
notification, the number of curtailinents per year, the hours of curtaitments, payments
and payment options, and penalties for non-compliance (Integrys Ex. 2 at 10-12;
Commercial Group Br. at 9). In addition, certain interveners note, and the Companies
agree, that PJM has not curtailed any customers since AEP-Ohio joined PJM (Tr. Vol. IX at
48). Furthermore, the intervenors contend that participation in the demand response
programs provides improved grid reliability and improved efficiency of the market due
to competition (Integrys Ex. 2 at 8).

Integrys also notes that the Ohio customers receive significant f3nancial benefits
from load serving entities beyond Ohio (Tr. Vol. IX at 52-52, 118). Integrys argues that
AEP-Ohio wishes to ban customer parHcipation in wholesale demand response programs
to facilitate the increase in OSS of capacity to the benefit of the Companies' shareholders.
Integrys reasons that because AEl'-Ohio can count load enrolled in its interruptible
service offerings as a part of the PJM ILR demand response program, the Companies will
receive credit against its FRR commitment. The Companies, according to Integrys, hope
that additional load will come from the customers currently participating in PJM 's
demand response programs in Ohio (Tr. Vol. IX at 53-58; Integrys Br. at 20-22). Integrys
proposes, as an alternative to prohibiting customer participation in wh,oIesale dernand
response programs, that the Commission count participation in the programs towards
ABP'-Ohio's peak demand reduction goals in accordance with the requirements of Section
4928.66, Revised Code. Integrys argues that the load can be certified, as it is today with
the PJM demand response programs, or the electric services company could be required
to register the committed load with the Conunission.

Furthermore, Integrys reasons that the Commission can not retroactively interfere
with existing cantracts between customers and the customer' s electric service provider in
relation to the commitment contracts with PJM With that in mind and if the Commission
decides to grant AEP-Ohio's request to prohibit participation in wholesale demand
response programs, Integrys requests that customers currently committed to participate
in PJM programs for the 2008-2009 planning period and the 2009-2010 planning period be
permitted to honor their commitments (Integrys Br. at 27-28).

Integrys argues that the Companies' claim that taking SSO and participating in a
wholesale demand response program is a resale of power and a violation of the terms and
conditions of their tariffs is misplaced. Integrys opines that there is no actual resale of
energy, but, instead, there is a reduction in the customer's consumption of energy upon a
call from the regional transnvssion operator (in this case, PJM). The custpmer is not
purchasing energy from AEP-Ohio, so any energy purchased by AEP-Ohio can be
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trans.Eerred to another purchaser. Thus, Integrys asserts that AEP-Ohio's argument
regarding participation in a wholesale demand response program is fiction and not based
on FERC's interpretation of participation in such programs. Finally, Integrys contends
that AEP-Ohio's proposal is a violation of Section 4928.40(D), Revised Code, as such
prohibits electric utilities from prohibiting the resale of electric generation service.

The Commercial Group asserts, that because AEP-Ohio has not performed any
studies or analyses, the Companies' assertion that wholesale demands response programs
must be different from a demand response program offered by AEP-Oh.io is unsupported
by the record (Tr. Vol. IX at 47). The Commercial Group requests that the Companies be
directed to design energy efficiency and demand response programs that incorporate all
available programs (Commercial Group at Br. 9).

OEG argues that, to the extent there are real benefits to the Companies as well as to
their retail customers in the form of improved grid reliability, AEP-Ohio should be
required to offer PjM demand response programs to its large industrial customers by way
of a tarif.f rider or through a third-party supplier (OEG Ex. 2 at 13). IEU adds that the
Companies currently use the capabilities of their interruptible customers to assist the
Companies in satisfying their generation capacity requirements to PJM. According to
LEU, SB 221 gives mercantile customers the option of whether or not to dedicate their
customer-sited capabilities to the Companies for integration into the Companies' portfolio
(IfiU Ex.1 at 12).

Constellation argues that AEP-Ohio s proposal violates Section 4928.20, Revised
Code, and the clear intent of SB 221. Further, Constellation argues that approving AEP-
Ohio's request to prohibit Ohio businesses from conservation programs during this
period of economic hardship is ill-advised, especially considering that other businesses
with which Ohio businessefl must compete are able to participate in the PJM programs.
As such, consistent with the Cotn.mission's decision in Duke's ESP case (Case No. 08-920-
EI.-S5O, et at.), Constellation encourages the Cotnmission to reject AEI"-phio's request to
prohibit SSO customers from participating in PJM demand response programs and give
Ohio's business customers all avaiiabie opporturnities to reduce demand, conserve energy,
and invest in conservation equipment (Constellation Br. at 23). OMA supports the claims
of Constellation (OMA Br, at 10).

First, we will address the clairns regarding the CoiYui issiorr s authority, or as
claimed by Integrys, the lack of authority, for the Comrnission to determine whether or
not Ohio's retail customers are perniitted to participate in wholesale demand response
programs. The Commission finds that the General Assembly has vested the Commission
with broad authority to address the rate, charges, and service issues of Ohio s public
utilities as evidenced in Title 49 of the Revised Code. Accordingly, we consider this
Cominission the entity to which FERC was referring in the Final Rule when it referred to
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the "relevant electric retail regulatory authority." We are not convinced by Integrys'
arguments that a specific act of the General Assembly is necessary to grant the
Conunission the authority to determine whether or not Ohio's retail customers are
permitted to paxticipate in the RTO's demand response programs.

Next, the Conunission acknowledges that the PJM programs offer benefits to
program participants. We are, however, concerned that the record indicates that PJM
demand response programs cost AEP-Ohio's other customers as the load of AET'-Ohio's
FRR and the cost of meeting that requirement is reflected in AEP-Ohio's retail rates.
Finally, we are not convinced, as AEI'-Ohio argues that a customer's participation in
dentand response programs is the resale of energy provided by AEP-Ohio. For these
reasons, we find that we do not have sufficient information to consider both the potential
benefits to program participants and the costs to Ohio ratepayers to determine whether
this provision of the FSP will produce a significant net benefit to AEP-Ohio consumers.
The Commission, therefore, concludes that this issue must be deferred and addressed in a
separate proceeding, which will be established pursuant to a subsequent entry. Although
we are not making a determination at this time as to the appropriateness of such a
provision, we direct AEP to modify its ESP to elinvnate the provision that prohibits
participation in PJM demand response programs.

D. IntegratecI Gasification Combined Cgcle (IGCC)

In Case Trio. 05-376rEL-iJNC, the Conunission concluded that it was vested with
the authority to establish a mechanism for recovery of the costs related to the design,
construction, and operation of an IGCC generating plant where that plant fulfills AEP-
Ohio's POLR obligation and, therefore, approved the Phase I cost recovery mechanism
included in the Cornpanies' application.33 Applications for rehearing of the
Commission's IGCC Order were timely filed and by entry on rehearing issued June 28,
2006, the Commissfon denied each of the applications for rehearing (IGCC Rehearing
I:ntry). Further, the IGCC IZehearing Entry conditioned the Commission s approval of the
application, stating that: (a) all Phase I costs would be subject to subsequent audit(s) to
determine whether such expenditures were reasonable and prudently ineured to
construct the proposed IGCC facility; and (b) if the proposed IGCC facility was not
constructed and in operation within five years after the date of the entry on rehearing, ait
Phase I charges collected must be refunded to Ohio ratepayers with interest.

In this F,SP proceeding, AEP-Ohio witness Baker testified that, although the
Compani.es h.ave not abandoned their interest in constructing and operating an IGC.'C
facility in Meigs County, Ohio, certain provisions of SB 221 are a barrier to construction
and operation of an IGCC facility. As AEP-Ohio interprets SB 221, the Companies may be

33 In re Colum&us ,Southern Power Company and Ohio Power Company, Case No. 05-376-EtrUNC, Opmfon and
Order (Aprt116, 2006) (IGCC Order).
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required to remain in an ESP to assure an opportunity for cost recovery for an IGCC
facility; the construction work in process (CWIP) provision which requires the facility to
be at least 75 percent complete before it can be included in rate base; the limit on CWIP as
a percentage of total rate base which the witness contends causes particular uncertainties
since the concept of a generation rate base has no applicability under SB 221; and the
effect of "mirror CWIP" (Cos. Ex. 2-A at 52-56). The Companies assert that not only are
these barriers to the construction of an IGCC facility but also to any base load generation
facility in Ohio. Nonetheless, the Companies state that they are encouraged by the fact
that SB 221 recognizes the need for advanced energy resources and clean coal technology,
such as an IGCC. FinaIly, the Companies' witness notes that, since the time the
Companies proposed the ICCC facility, CSP has acquired additional generating capacity.
According to Company witness Baker, the Companies hope to work with the Govexnor's
administration, the General Assembly, and other interested parties to enact legislation
that will make an IGCC facility in Meigs County a reality (Cos. Ex. 2-A at 55-56).

OCEA opines that SB 221 did not eliminate the existing requirement that electric
utilities must satisfy to earn a return on CWIP and, since the Companies do not ask for the
Commission to make any determination in this proceeding or at any definite time in the
future as to the IGCC facility, the Commission should take no action on this issue (OCEA
Br. at 98-99).

The Comnvssion notes that the Ohio Supreme Court remanded, in part, the
Commission's IGCC Order, for further proceedings and, accordingly, the matter is
currently pending before the Commission. Further, as OCEA asserts, there does not
appear to be any request from the Companies as to the IGCC facility in this proceeding.
Accordingly, we find it inappropriate to rnte, at this time, on any matter regarding the
Meigs County IGCC facility in this proceeding. We will address the matter as part of the
pending IGCC proceeding.

E. Alternate Feed Service

As part of the FSP, the Companies propose a new alterrtate feed service (AFS)
schedule. For customers who desire a higher level of reliability, a second distribution
feed, in addition to the customer's basic service, will be offered. Existing AEP-Ohio
customers that are currently paying for AFS will continue to receive the service at the
same cost under the proposed tariff. Existing customers who have AFS and an not
paying for the service will continue to receive such service until AEP-Ohio upgrades or
othernvise makes a new investment in the facilities that provide AFS to that customer. At
such time, the customer wilt have 6 months to decide to discontlnue AFS, take partial
AFS, or continue AFS and pay for the service in accordance with the effective tariff
schedule (Cos. Ex. I at 8). While OHA supports the implementation of an AFS schedule
offering with clearly defined terms and conditions, OHA takes issue with two aspects of
the AFS proposal. OHA witness Solganick testified that it is his understanding that the
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customer w9l1 have six months after the customer is notified by the company to make a
decision (OHA Fx. 4 at 15). However, OHA witness Solganick advocated that six months
was insufficient because critical-use customers, like hospitals, require more lead time to
evaluate their electric supply infrastructure and needs (Id.). As such, he argued that 24
months would be more appropriate for plaazwting purposes (Id.). Moreover, OHA argued
that, because this issue involves the overall management and cost of operating AEP-
Ohio's distribution system, the Commission should defer consideration of the proposed
AFS until AEP-Ohio's next distribution rate case where there will be a more deliberate
treatment of the issue as opposed to this 150-day proceeding (OHA Br. at 23). OHA
believes that a distribution rate proceeding would better ensure that the underlying rate
structure for AFS is correct, similar to the argument for deferring decision on other
distribution rate issues presented in this ESP proceeding (Id.). Staff and IEU also agree
that the issue should be addressed in a distribution rate case (Staff Ex.1 at 4; IEU Bx.14 at
11). However, IEU further recommends that the Cornmission deny the Companies'
request because it is not based on prudently incurred costs (IHU 9r, at 25-26).

The Companies retort that, while they may have some flexibility as to the notice
provided customers, such notice is limited by the Companies' planning horizon for
distribution facilities and the lead time required to complete construction of upgraded
AFS facilities (Cos. Reply Br. at 122). The Companies reason that, while ntiore than 6
months may be feasible, anything more than 12 months would not be prudent and, in
certain rare circurnstances, would not facilitate the construction of complex facilities (Id.).
Nonetheless, the Companies stated that they will commit to 12 months notice to existing
AFS customers for the need to make an election of service (Id.). However, the Companies
vehemently opposed deferring approval of their proposed A.FS schedule to some future
proceeding, stating that the proposed AFS tariff codifies existing practices currently being
addressed on a customer-by-customer contract addendum basis (Id.). Further, the
Companies argue that IEU has not presented any basis to support the implication that the
AFS schedule will recover imprudently incurred costs (Id. at 123). Thus, AEP-Ohio
contends there is no good reason to delay implementation of the AFS schedule with the
understanding that the Companies wilt provide up to 12 months notice to existing

customers (Id, at 122-123).

As previously noted in this order in regards to other distribution rate issues, the
Coirunission believes that the establishment of various distribution riders and rates,
including the proposed new AFS schedule, is best Y°eviewed in a distrib•ation rate case
where all components of distribution rates are subject to review.

F. Net Energ,q Metering Service

The Companies' ESP application includes several tariff revisions. More
specifically, the Companies propose toeli.minate the one percent limitation on the total

rated generation capacity for customer-generators on the Companies' Net Energy
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Metering Service (NEMS) and add a new Net Energy Metering Service for Hospitals
(NEMS-H). T11c Companies note that, at the time the ESP application was filed, they had
fiied a proposed tariff modification to the T1EM5 and Minimum Requirements for
Distribution System Interconnection and Standby Service in Case No. 05-1500-BL-COI.34
The Companies state that upon approval of the modifications filed in 05-1500, the
approved modifications will be incorporated into the tariffs filed in the ESP case (Cos. Ex.

1 at 8-9).

C7HA identifics two issues with the Companies' proposed NEMS-H schedule.
First, OHA asserts the conditions of service are unduly rcstrictive to the extent that
NEMS-H requires the hospital customer-generator's facility must be owned and operated
by the customer and located on the cv.stomer-generator's premises. OHA asserts that this

requirement prevents hospitals from benefiting from economies of scale by utilizing the
expertise of distributed generation or cogeneration companies, centralized operation and
maintenance of such facilities, and shared expertise and expenses. Further, OHA asserts
that the requirement that the facility be located on the hospital.'s premises is a barrier
because space limitations and legal and/or financing requirements may suggest that a
generation facility be located on property not owned by the hospitaL OHA argues that
the Companies do not cite any regulatory, operational, financial, or ot.her reason why the
ownership requirement is necessary. Therefore, OHA requests that the Commission
delete this condition of service and require only that the hospital contract for service and
comply with the Companies' interconnection requirements (OHA Ex. 4 at 8-10).

AEP-Ohio responds that the requirement that the generation facility be on-site and
owned and operated by the customer is a provision of the currently effective NEMS
schedule. Further, the Companies argue that economies of scale may be accomplished
with multiple hospitals contracting with a third-party to operate and maintain the
generation facilities of each hospital. Further, AEP-0hio argues that there is no support
for the claim that efficiencies can not be had if the hospital, rather than a tliird-party
developer, is the ultimate owner of such facilities (Cos. Br. at 128). As to OHA's
opposition to the requirement that the hospital own and operate the generation facility on
its premises, AEP-Ohio contends that such is required based on the language in the
definitions of a customer-generator, net metering system, and self-generator at Section
4928.02(A)(29) to (32), Revised Code (Cos. Reply Br. at 124-125).

Second, OHA argues that the payment for net deliveries of energy should Irclude
credits for transmission costs that are avoided and energy losses on the subtr.ansmisaion
and distribution systems that are avoided or reduced. Further, OHA requests that such
payments for net deliveries should be made monthly without a requirement for the

ln ttre t9atter of the Apfrtfart(on of the Commis.aton's Revrem tv FYooisiou of the Fedini Eriergy Pdicy Act of

2005 Regarding Net Meterin& Smarf Meterin& Demand Reaponse, Cogeneratlon, and Pmuer Praduciion, Case

No. 05-1500-EL-COI (05-1500).
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customer-generator to request any net payment. The Companies propose to make such
payment annually upon the customer's request (OHA Ex. 4 at 11-12). The Companies
assert that OHA assumes that the customer-generator's activities wiil reduce
transmission, subtransmission, and distn`bution line losses and there is no support for
C7FtA's contention. Further, AEP-Ohio argues ihat annual payment is in compliance with
Rule 4901:1-10-28(E)(3), Ohio Administrative Code (O.A.C.) (Cos. Reply Br. at 124). OHA
witness Solganfck conceded that the annual payment requirement is in compliance with
the Commission's rule (rr. Vol. X at 118-119).

Staff submits that the Companies' proposed NEMS-H tariff is premature given that
requirements for hospital net metering are currently pending rehearing before the
Commission in the 06-653 Case. Thus, Staff proposes, and OHA supports, that the
Companies withdraw their proposed NEMS-H and refile the tariff once the new
requirements are effective or with the Companies' next base rate proceeding, whichever
accurs first (Staff Ex. 5 at 9; OHA Reply Br. at 9). AEP-Ohio argues that the status of the
06-653 Case should not postpone the impleme.ntation of one of the objectives of SB 221
and notes that, if the final requirements adopted in the 06-663 Case impact the
Companie s IqEMS-H, the adopted requirements can be incorporated into the NEMS-H

schedule at that time.

As the Commission is in the process of deterinining the net energy meter service
requirements pursuant to SB 221 in the 06-653 Case, the Commission finds AEP-C7hio's
revisions to its net energy metering service schedules premature. Therefore, the
Commission finds, as proposed by Staff and supported by OHA, the Companies should
refile their net metering tariffs to be consistent with the requirements adopted by the
Commission in the 06-653 Case or with the Companies' next base rate proceeding.

G. Green Pricine and Renewable Ener2v Credit Purchase Programs

OCEA proposes that the Coisunission order AEP-Ohio to continue, with the input
of the DSM collaborative, the Companies' Green Pricing Program and to require the
Companies to develop a separate residential and small commercial net-metering customer
renewable energy credit (REC) purchase program. OCC witness Gonzalez recommended
a market-based pricing for RECs. On imef, OCEA proposes an Ohio mandatory market-
based rate for in-state solar electric application and a different rate for in-state wind and
ot ier renewable resources. CtCEA asserts that the prograrm will assist customers with
the cost of owning and using renewable energy and assist the Companies in meeting the
renewable energy requirements (UCC Ex. 5 at 10-11; Tr. Vol. IV at 232-234; OCEA Br. at

97-98).
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The Companies argue that, pursuant to the stipulation agreement approved by the
Comnission in Case No. 06-1153-EL-UNC,3s the Green Pricing Program expired
December 31, 2008. Further, the Companies note that the Commission approved the
expiration of the Green Pricing Program by the Finding and Order issued in Case No. 08-

1302-EL-ATA .36 However, the Companies state that they intend to offer a new green

tariff option during the ESP term (Cos. Ex. 3 at 13). Accordingly, the Companies request

that the Commission OCbA's request to detail or adopt a new green tariff option at this
time. In regards to OCEA's REC propo 3aI, the Companies assert that the prescriptive
pricing recornrnendation presented an brief is at odds with the testimony of OCC's
witness. Further, the Companies note that OCC's witness acknowledged the
administrative and cost-effective issues associated with the proposal. Thus, the
Companies note that, as OCC's witness acknowledged, the proposal requires further

study before being implemented.

While the Conunission believes there is merit to green pricing and REC programs
and, therefore, encourages the Companies to evaluate the feasibility and benefits to
implementing such programs as soon as practicable, we decline to order the Companies
to initiate such programs as part of this kaP proceeding, as it is not necessary that these
optional requests be pursued by the Companies at this time. Accordingly, we find that it
is unnecessary to modify AEP-Ohio's ESP to include any green pricing and REC
programs, and we decline to do such modification at this time.

H. Gavin Scrubber Lease

The Companies note that in the Gavin Scrubber Case,37 the Comntission
authorized OP to enter into a lease agreement with JMG Funding, L.P. QMG) for a
scrubber/solid waste disposal facilities (scrubber) at the Gavin Power Plant. Under the
ternvg of the lease agreement, the agreeznent may not be cancelled for the initia115•year
term After the initial 15-year period, under the Gavin lease agreement, OP has the option
to renew or extend the lease for an additional 19 years. OP entered into the lease on
January 25,1995. Therefore, the initial lease period ends in 2010, and at that time, OP will
have the option of renewing the Gavin scrubber lease for an additional 19 years, until

2029. On April 4, 2008, OP filed an application for authority to assume the obligations of
JMG and restructure the financing for certain JMG obligations in the OP and JMG case.38
In the OP and JMG case, the Coinmission approved OP's request subject to two
conditions: OP must seeic Commission approval to exercise the option to purchase the

35

?b

37
38

in re Columbus Sout7serrc Power Cornpany and Ohio Power Company. Case No. 06-1153-EGUNC (May 2,

2007).
in re Columbus Southern Pouer Company and Ohio Power Company, Cm No. 03-1302-E( ATA

(December 19, 2008).

In re Ohio Pawer Company, Case No. 93-743-E[rALS, Opinion and Order (Dec'ember 9. 2999).

In re Ohio Power Company, Case No. 08-498-EL.-AIS, Finding and Order QutYe 4,2008).
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Gavin scrubbers or terminate the lease agreement; and OP must provide the Commission
with details of how the company intends to incorporate the project into its ESP (Cos. Ex.

2-A at 56-58).

As part of the Companies' ESP application, OP requests authority to return to the
Commission to recover any increased costs associated with the Gavin lease (Cos. Ex. 2-A
at 56-58). The Companies state that a decision on the Gavin scrubber lease has not been
made because the market value of the scrubbers and the analysis to debermine the least

cost option is not available at this time.

The Comxnission recognizes that additicmal information is necessary for the
Companies to evaluate the options of the Gavin lease agreement and, to that end, we
believe that AEP-Ohio should be permitted to file an application to request recognition of
the Gavin lease at the time that it makes its decision as to purchasing or terminating the
lease. Once the Companies have made their election, they should conduct a cost-benefit
analysis and file it with the Commission prior to seeking recovery of any incremental
costs associated with the Gavin scrubber lease.

1. Section V.E (Interim Planl

The Companies assert that this provision is part of the total ESP paclcage and
should be adopted. The Companies requested that the Commission authorize a rider to
col3ect the difference between the ESP approved rates and the rates under the Companies' -

current 550 for the length of time between the end of the December 2008 billing month
and the effective date of the new ESP rates.

We find Section I.E of the proposed ESP to be moot with this opinion and order.
The Commission issued finding and orders on December 19, 2008, and February 25,2009,
interpreting the statutory provision in Section 4928.14(C)(1), Revised Code, and
approving rates for an interim period until such time as the Commission issues its order
on AEP's proposed ESP.39 Those rates have been in effect with the first billing cycle in
January 2009. Consistent with Section 4929.141, Revised Code, which requires an electric
utility to provide consumers, beginning on January 1, 2009, a 5S0 established in
accordance with Section 4928.142 or 4928.143, Revised Code, and given that AEP-Ohio's
proposed ESP term begins on January 1, 2009, and continues through December 31, 2011,
we are authorizing the approval of AEZ''s E'SF', as modified herein, effective January 1,
2009. T Iowever, any revenues collected from customers during the interim period must
be recognized and offset by the new rates and charges approved by this opinion and
order.

Jg in re Columbus Southern Paruzr Cbrnpcny and Ohio Pomer Cumixeny, Case No. 08-1302-EL-ATA, Pinding

and Order at 2-3 (December 19, 201^3) and 1'ind'mg and Order at 2 (February 25, 2009).
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VII. SIGNIFICANTLY EXCES6IVE EARNINGS TFST f5M

Section 4928.143(F), Revised Code, requires that, at the end of each year of the ESP,
the Commission shall consider if any adjustments provided for in the ESP:

..,resulted in excessive earnings as measured by whether the
earned return on common equity of the electric distribution
utility is significantly in excess of the return on common equity
that was earned during the same period by publicly traded
companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital structure
as may be appropriate.

AEP-4hio's proposed ESP SEGT process may be summariaed as follows: The book
measure of earnings for CSP and OP is deter.mined by calculating net income divided by
beginning book equity. The Companies then propose that the ROE for CSP and OP
should be blended as the book equity amounts for AET'-0hio is more meaningful since
CSP and OP are supported by AEP Corporation. To develop a comparable risk peer
group, including public utilities, with similar business and financial risk, AEP-Ohio's
process includes evaluating all publicly traded U.S. firms. By using data from both Value
Line and Compustat, AEP-Ohio applies the standard decile portfolio technique, to divide
the firms into 10 different business risk groups and 10 different financial risk groups
(lowest to highest). AEP-Ohio would then select the cell which includes AEP
Corporation. To account for the fact that the business and financial risks of CSP and OP
may differ from AEP Corporation, this aspect of the process is repeated for CSP and OP
and taken into consideration in determining whether CSP's or OP's ROEs are excessive.
The ESP evaluates business risk by using unlevered Capital Asset Pricing Model betas (or
asset betas) and the financial risk by evaluating the book equity ratio. The Companies
assert that the book equity ratio is more stable from year to year and, therefore, is

considered by fixed-income investors and credit rating agencies. The ESP utilized two
standard deviations (which is equivalent to the traditional 95 percent confidence level)
about the mean ROEs of the comparable risk peer group and the utiiity peer group to
deterrnine the starting point for which t,SP's or OP's ROE may be considered excessive
(Cos. Ex. 5 at 1342). FinaUy, AEP-Ohio advocates that the earnings for each year the
SEET is applied should be adjusted to exclude the margins assodatpd with OSS and
accounting earnings for fuel adjustment clause deferrals for which the Companies wi.Il not
have collected revenues (Cos. Ex. 2-A at 37-38; Cos. Ex. 6 at 16-17; Cos. F'ac. 2 at 39-40).

OCC, OEG, and the Commercial Group each take issue with the development of
the comparable firms and the threshold of significantly excessive earnings. Kroger and
OCEA argue that the Companies' statistical process for determining when CSP and OP
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have earned significantly excessive earnings improperly shifts the burden of proof set
forth in the statute from the company to other parties.

OCC witness Woolridge developed a proxy group of electric utilities to establish

the business and financial risk indicators, then uses Value [.zne to develop a data base of
companies with business and financial risk indicators within the range of the electric
utility proxy group. Woolridge suggests computing the benchmark ROE for the
comparable companies and adjusting the benchmark ROE for the capital structure of
t)hio's electric utility companies and adjusting the bench.mark by the pERC 150 basis
points ROE adder to deterntrnine significantly excessive earnin.gs (OCC Ex. 2 at 5-6, 20).
AEP-Ohlo argues that OCC's process is contrary to the language and spirit of Section
4928.143(F), Revised Code, as the statute requires the comparable firms include non-
utility firms. The SEEr proposed by OCC witness Woolridge results in the same
comparable list of firms for each Ohio electric utility evaluated (Cos. Ex. 5-A at 5-6).

OEG proposes a method to establish the comparable group of firms by utilizing the
entire list of publicly traded electric utilities in Value Line's Datafile,W and one group of
non-utility firrns. The comparable non-utility group is composed of Compan.ies' with
gross plant to revenue between 1.2 and 5.0, gross plant in excess of $1 billion and
companies for which Value Line has a beta (OEG Ex. 4 at 4-6). OEG then calculates the
differcnce in the average beta of electric utility group and the non-utility group and adjust
it by the average historical risk premium for the period 1926 to 2008, which equals 7.0
percent to determine the adjustment. to account for the roduced risk associated with
utilities. Thus, for example, for the year 2007 OEG determined that the average non-
utility earned return of 14.14 percent yields a risk-adjusted return of 12.82 percent. OEG
then applies an adjustment to recognize the financial risk differences of AEP-Ohio to the
utility and non-utility comparison groups. Finally, to deterutine the level at which
earnings are "significantly excessive," OEG suggests an adder of the 200 basis points to
encourage itivestments (OEG Ex. 4 at 7-9). OEG argues that the use of statistical
confidence ranges as proposed by AEI'-Ohio would severely limit any finding of
excessive earnings as a two-tailed 95 percent confidence interval would mean tbat only
2.5 percent of all observations of all the sample company groups would be deemed to
have excessive earnings. Further, OEG argues that as a statistical analysis the Afit'-Ohio-
proposed method eliminates most, if not all, of the Commission s flexibility to adjust to
economic circumstances and determine whether the utility company's earnings are
significantly excessive (OEG Ex. 4 at 9=10).

AF'P-Ohio contends that OEG's SEET method fails to comply with the statutory
requirements for the SEET, fails to control for financial risk of the comparable sample
groups, fails to account for business risk and will, like the process proposed by OCC,

40 OEG would elimfnate one company with a significant negative return on equity for 2007.
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produce the same comparable non-utility and utility group for each of the Ohio electric
utilities (Cos. Ex. 5-A at 8-9).

The Commercial Group asserts that AEP-Ohici s proposed SEET methodology will
produce volatile earned return on equity thresholds and, therefore, does not meet the
primary objective of an ESP' which is to stabilize rates and support the economic
development of the state. Further, AEP-Ohio's SEET method, according to the
Conunercial Group, faiLs to compose a comparable proxy group with business risk similar

to CSP and aP, including unregulated nuclear subsidiaries and deregulated generation
subsidiaries. Thus, Commercial Group recomalends a comparable group consist of
publicly traded regulated utility companies as determined by the Edison Electric lnstitute
(EEl). Commercial Group witness Gorman notes that using EET's designated group of
regulated entities and Value Lines earned return on common equity shows that the
regulated companies had an average return on equity of approxirnately 9 percent for the
period 2005 through 2008. Witnsss Gorman contends that over the period 2005 through
2008 and projected over the next 3 to 5 years, approximately 85 percent of the earned
return on equity observations for the designated regulated electric utility companies will
be at 12.5 percent return on equity or less. Therefore, Commercial Group recommencds
that the SEET test be based on the Commission-approved return on equity plus a spread

of 200 basis points. Commercial Group witness Gorman reasons that the average risk,
extreme risk and beta spread over AEP-Ohio's proxy group suggest that a 2 percent/200
basis points is a conservative determination of the excessive earnings threshold

(Commercial Group Ex. l at 3,12-17).

AEP-Ohio argues that the Commercial Group's proposed SEET fails to develop a
comparable group as required by the SEET and ignores the fact that the rate of return is a
forward-looking analysis and the SEET is retrospective. Thus, AEP-Ohio concludes that
this method does not address the measurement of financial and business risk (Cos. Ex.
5-A at 9-10).

OCC opposes the exclusion of accounting earnings for fuel adjustment clause
deferrals and the deduction of revenues associated withOSS, as OSS are not one-time
write-offs or non-recurring items (OCC Ex. 2 at 21). QCC contends that revenues
associated with the deferrals are reported durinp, the same period with the Companies
fuel-related expenses and to eliminate the deferrals, as AEP-Ohio proposes, would reduce
the revenues for the period without declucth3g for the underlying expense (OCC Reply Er.
69-70). Similarly, Kroger proposes that AEP-Ohio credit the fuel adjustment clause for the
margin generated by OSS and notes that AEP Corporation's West Virginia and Vizginia
electric distribution subsidiaries currently do so despite AEP-Ohio's assertion that such is
in violation of federal law (Kroger Ex. I at 9).
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Staff advocates a single SEET methodology for all electric distribution utilities as to

the selection of comparable firms and, further, proposes a workshop or technical
conference to develop the process to detemxine the "comparable group earnings° for the
SEET. Staff witness Cahaan reasons that the SEET proposed by AEP-Ohio as a technical,
statistical analysis, if incorrectly formulated shifts the burden of proof from the company
to the other parties. Staff also contends that the Companies' SEE'P proposal is based upon
a definition of significance which would create internal inconsistencies if applied to the
statute. Further, Staff believes the "zone of reasonable" earnings can be framed by a
return on equity with an adder in the range of 200 to 400 basis points. Further, Staff
recognizes that if, as AEP-Ohio suggests, revenues from OS.S are excluded from SEET,

other adjustments would be required. Staff believes it would be unreasonable to
predetermine those other adjustments as this time. Thus, Staff proposes that this
proceeding determine the method of establishing the comparable group and specify the
basis points that witl be used to determine "significantly excessive earnings." Staff claims .
that under its proposed process, at the end of the year, the ROE of the comparable group
could be compared to the electric utility's 10-K or FEl?C-1 and, if the electric utility's ROE
is less than that of the sum of the comparable group's ROE plus the adder, it will be
presumed that the electric utility's earnings were not significantly excessive. Further,
5taff asserts that any party that wishes to cliallenge the presumption would be required to
demonstrate otherwise. If, however, the electric utility's earned ROE is greater than the
average of the comparable group plus the adder, the electric utili.ty would be required to
demonstrate that its earnings are not significantly excessive (Staff Ex.10 at 8,16,19, 21-24,

26-27; Staff Br. at 27).

OCEA, OMA, and the Commercial Group recommend that the comparable firm
pracess for the SEk,T be determined as Staff proposes, as part of a workshop (MEA Br. at
110; OMA Br. at 13; Commercial Group Br. at 9).

The Commission believes that the determination of the appropriate methodology
for the SUET is extremely important. As evidenced by the extensive testimony in thi.s case
concerning the test, there are many different views concerning what is intended by the
statute and what methodology should be utilized. However, as pointed out by several
parties, whatever the ultimate determination of what the methodology should be for the
test, the test itself will not be actually applied until 2010 and, as proposed by the
Companies, will not commence until August 2010, after Compustat information is made
publicly available (Cos. Ex. 5 at 11-12). Therefore, consistent with our opinion and order
issued in the FirstEnergy FSP Case,41 the Comm.ission agrees with Staff that it would be
wise to examine the cnethodology for the excessive earnings test set forth in the statute
within the framework of a workshop. This is consistent with the Commission's finding
that the goal of the workshop will be for Staff to develop a common methodology for the

41 tn re Ohio Edisoa Company, The Cieneiand F.,tectric tuuminating Compmsy, and the Toledo Edi,son Compstty,

Case No. 08-935-EL-SSO, Opirdon and Order (becember 19, 2t108).
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excessive earnings test that should be adopted for all of the electric utilities and then for
Staff to report back to the Commission on its findings. Despite AEP-Ohio's assertions that
FirstEnergy's ESP is no longer applitable since the FirstEnergy companies rejected the
modified ESP, the Commission finds that a common methodology for significantly
excessive earnings continues to be appropriate given that other ESP applications are
currently pending and, even under AII'-Ohio s ESP application, the SEET inforrnation is
not available until the July of the following year. Accordingly, the Commission finds that
Staff should convene a workshop consistent with this determ.ination. However,
notwithstanding the Commission's conclusion that a workshop process is the method by
which the SEET wilt be developed, we recognize that AEP-Ohio must evaluate and
deternWne whether to accept the ESP as modified herein or reject the modified ESP and,
therefore, require clarification of our decision as to OSS and deferrals (Cos. Reply Br. at
134). We find that a determination of the Companies' earnings as "signiflcantly
excessive" in accordance with Section 4928.143(F), Revised Code, necessarily excludes
OSS and deferrals, as well as the related expenses associated with the deferrals, consistent
with our decision regarding an offset to fuel costs for any C6S maxgins in Section II1.A.1.b
of thia order. The Conunission believes that deferrals should not have an impact on the
SEET until the revenues associated with deferrals are received. Further, although we
conclude that it is appropriate to exclude off-system sales from the SELfi calculation, we
do not wish to discourage the efficient use of OP's generation facilities and, to the extent
that the Companies' earnings result from wholesale sources, they should not be
considered in the SEET calculation.

VIII, MRO V. ESP

'The Companies argue that "[t]he public interest is served if the ESP is more
favorable in the aggregate than the expected results of an MRO" (Cos. Br. at 15). The
Companies' further argue that the state policy set forth in Section 4928.02(A), Revised
Code, is satisfied if the price for electric service, as part of the ESP as a whole, is more
favorable than the expected results of an MRO (Id.). The Companies aver that not only is
the SSO proposed under the ESP more attractive than the SSO resulting froman MRO,
other non-SSO factors exist adding to the favorability of the ESP over the MRO (Cos. Ex.
2-A at 4, 8; Cos. Ex. 3 at 14-19). Specifically, AEP calculated the market price competitive
benchmark for the expected cost of electricity supply for retait electric generation SSO
customers in the Companies' service territories for the next three years as $88.15 per
MWH for CSP and $85.32 per MWH for OP for full requirements service (Cos. Ex. 2-A at
5). These competitive benchmark prices were calculated by AEP using market data from
the first five days of each of the first three quarters of 2008, and averaging the data (Id. at
15).

AEP-Ohio witness Baker then compared the ESP-based SSO with the MRO-based
S50, analyzing the following components: market prices for 2009 through 2011; the
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phase-in of the MRO over a period of time pursuant to Section 4928.142, Revised Code, at
10 percent, 20 percent, and 30 percent; the full requirements pricing components of the
states of Delaware and Maryland; PJM costs; incremental environmental costs, POLR
costs, and other non-market portions of an MRO-based S60 (Cos. Ex. 2-A at 3-17). AEP-
Ohio witness Baker also considered non-SSO costs in the compariscm, such as the
distribution-related costs of $150 million for CSP and $133 million for OP (Id. at 16-17).
Ak.P-Ohio concluded that the cost of the ESP is $1.2 billion and the cost of the MRO is $1.5
billion for CSP, while the cost of the ESP is $1.4 billion and the cost of the MRO is $1.7
billion for OP (Cos. Ex. 2-B, Revised Exhibit JCB-2). Therefore, AEP-Ohio states that the
ESP for the Companies in the aggregate and for each individual company is clearly more
favorable for customers, and would result in a net benefit to the customers under the PSP
as compared to the MRO of $ 292 million for CSP and $262 million for OP (ld.; Cos. Br. at
135).

The Companies state that, in addition to the generation component, the ESP has
other elements that, when taken in the aggregate, make the ESP considerably more
favorable to customers than an MRO alternative (Cos. Ex. 2-A at 17-18). AEP-Ohio
explains that the benefits in the ESP that are not available in an MRO, include: a
shareholder-funded commitment focused on economic development and low-income
customer assistance prograrns; price certainty and stability for generation service for a
specified three-year period; and gridSMART and enhanced distribution reliiability
initiatives (Cos. Ex. 2-A at 17-18; Cos. Ex. 3 at 16-18; Cos. Br. at 135-137).

The Companies contend that once the Commission determines that the ESP is more
favorable in the aggregate, then the Comsnission is required to approve the ESP. If the
Commission determines that the ESP is not more favorable in the aggregate, then the
Commission may modify the ESP to make it more favorable or it may disapprove the ESP
application.

Staff states that, as a general principle, Staff believes that the Companies' proposed
ESP is more favorable than what would be expected under an MRO (Staff Br, at 2).
Fiowever, Staff explains that modifications to the proposed ESP are necessary to make the
ESF reasonable (Id.). With. Staff's proposed adjustments to the ESP rates, Staff witness
Hess testified that the Companies' proposed ESF "results in very reasonable rates" (Staff
Ex. 1 at 10). rurthermare, Staff witness Hess demonstrated, utilizing Staff witness
Johi-+son's estintated market rates, that the ESP is more favorable in the aggregate as
compared to the expected results of an MRO (Staff Ex. 1-A, Revised Exhibit JEH-1; Staff
Br. at 26).

Several intervenors are critical of various components of AE['-t3kuo's proposed ES1'
and thus conclude that the ESP, as proposed, is not more favorable in the aggregate and
should be rejected or substantially modified, or that AEP-Ohio has failed to meet its

000100



08-917-EL-SSO and 0$-918-EI.-SSO -71-

burden of proof under the statute that the proposed ESP, in the aggregate, is more
favorable than an MRO (OPAE Br. at 3, 22-23; OMA Br. at 3; Kroger Br. at 4; OHA Br. at
11; Commercial Group Br. at 2,3; OEG Br. at 2-3; Constellation Br. at 16-18). More
specifically, OHA contends that the Com.mission must take into account all terms and
conditions of the proposed ESP, not just pricing (OHA Br. at 8-9). OHA further explains
that the Commission must weigli the totality of the circumstances presented in the
proposed ESP with the totality of the expected results of an MRO (Id. at 9). OHA also
states that the proposed ESP fails to mitigate the liarnEful effects of new regulatory assets,
proposed deferrals, and rate increases on hospitals and, therefore, the E.`'iP does nat
provide benefits that make it more favorable than a simple MRO (Id. at 11). IEU asserts
that both the Companies' and Staffs comparison of the ESP to an MRO are flawed
because the comparisons fail to reflect the projected costs of deferrals, assume the
rnaximum blending percentages allowed under 4928.142, Revised Code, and fail to
demonstrate the incremental effects of the maxunum blending percentages on the FAC
costs (IEU Br. at 33, citing Cos. Ex. 2-A, Staff Ex.1, Exhibit JEI-I-1, Tr. Vol. Xl at 78-82, and
Tr. Vol. XIII at 87-88).

OCEA disputes the Companies' comparison of the ESP to the NIR.O, stating that the
Companies have overstated the competitive benchmark prices (OCC Ex. 10 at 15; OCEA
Br. at 19-24). Based on data from the fourth quarter 2008, and taking in consideration
adjustments for load shaping and distribution losses, OCC calculates that the updated
competitive ben.chmark prices should be $73.94 for CSP and $71.07 far OP (OCC Ex.10 at
15-24). OCEA also questioned other underlying components of AEP witness Baker's
comparison of the MRO to the E5P regarding the proposed E6P, as well as the exclusion
of certain costs in the MRO calculation (Id. at 37-40). Nonetheless, OCEA ultimately
concludes that AEP's ESP, if appropriately modified, is more favorable than an MRO
(OCEA Br. at 19-24; OCC Ex. 10 at 39). Constellation also submits that the forward
market prices for energy have fallen significantly since the Companies' filed their
application and submitted their supporting testimony (Constellall tion Ex. 2 at 16).

Contrary to the position taken by Constellation and OCEA,42 AEP-Ohio contends
ttiat the market price analysis supplied in support of the FSP does not need to be updated
in order for the Commission to detemvine whether the ESP is more favorable that the
expected result of the MRO. Furthermore, AEP-Oblo responds that the appropriate
method is to look over a longer period of tizne, and not just focus on the recent decline in
forward rx-varket prices. (Cos. Reply Br. at 130-131).

Contrary to arguments raised by various intervenors, AEP-Ohio avers that the
legal standard to approve the ESP is not whether the Commission can make the ESP even
more favorable, whether the rates are just and reasonable, whether the costs are prudently

42 Constellation Br. at 17; qCEA 8r. at 19-24.
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incurred, whether the plan provisions are cost-based, or whether each provision of the
plan is more favorable than an MRO (Cbs. Reply Br. at 1-6). The Companies contend that
the Commission only has authority to modify a proposed ESP if the Connmission
determines that the ESP is not more favorable than the expected results of an MRO (Id. at
4). As some intervenors have recognized,43 the Commission does not agree that our
authority to make modifications is timited to an after-the-fact determination of whether
the proposed F5P is more favorable in the aggregate. Rather, the Commission finds that
our statutory authority includes the authority to make modifications supported by the
evidence in the record in this case. Based upon our opinion and order and using Staff
witness Hess' methodology of the quantification of the ESP v. MRO comparison, as
modified herein, we believe that the cost of the ESP is $673 million for CSP and $747
million for OP, and the cost of the MRO is $1.3 biIlion for CSP and $1.6 bil.lion for OP.

Accordingly, upon consideration of the application in this case and the provisions
of Section 4928.143(C)(1), Revised Code, the Commission finds that the ESP, including its
pricing and alI other terms and conditions, including deferrals and future recovery of
deferrals, as modified by this order, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under Section 4928.142, Revised Code.

IX. CONCLUSION

The Commission believes that it is essential that the plan we approve be one that
provides rate stability for the Companies, provides future revenue certainty for the
Companies, and affords rate predictability for the customers. Upon consideration of the
application in this case and the provisions of Section 4928.143(C)(1), Revised Code, the
Comrnission finds that the ESP, including its pricing and all other tercns and conditions,
including deferrals and future recovery of deferrals, as modified by this order, is more
favorable in the aggregate as compared to the expected results that would otherwise
apply under Sectlon 4928.142, Revised Code. Therefore, the Commission finds that the
proposed three-year ESP should be approved with the modifications set forth in this

order. 'To the extent that intervenors have proposed modifications to the Companies' ESP

that have not been addressed by this opinion and order, the Commission concludes that
the requests for such modifications are denied.

Furthermore, the Commission finds that the Companies' should file revised tariffs
consistent with this order, to be effective with bills rendered January 1, 2009. Yn, light of
the timing of the effective date of the tariffs, the Conuni.ssion finds that the revised tariffs
shall be approved upon filing, effective January 1, 2009, as set forth herein, and contingent

upon final review by the Commission.

4'1 OEG Sr. at 3.
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FINDINGS OF FACT AND CONCLUSIQNS OF LAW:

(1) CSP and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, the companies are.subject to the
jurisdiction of this Commission.

(2) On July 31, 2008, CSP and OP filed applications for an S50 in
accordance with Section 4928.141, Revised Code.

(3)

(4)

(5)

On August 19, 2008, a technical conference was held regarding
AEP-Ohio's applications and on November 10, 2008, a
prehearing conference was held in these matters.

On September 19, 2008, and October 29, 2008, intervention was
granted to: OEG; OCC; Kroger; OEC; IEU-Ohio; OPAE; APAC;
OHA; Constellation; Dominion; NRDC; Sierra; NEMA;
Integrys; Direct Energy; OMA; OFBF; Wind Energy;
OASBO/OSBA/BASA; Ormet; Consumer Powerline; Morgan
Stanley Capital Group Inc.; Commercial Group; EnerNoc, Inc.;
and AICUO.

The hearing in these proceedings commenced on
November 17, 2008, and concluded on December 10, 2008.
Eleven witnesses testified on behalf of AEP-Ohio, 22 witnesses
testified on behalf qf various intervenors, and 10 witnesses
testified on behalf of the Commission Staff.

(6) Five local hearings were held in these matters at which a total
of 124 witnesses testified.

(7) Briefs and reply briefs were fited on December 30, 2008, and
January 14, 2009, respectively.

(8) AEP Ohio's applications were filed pursuant to Section
4928.143, Revised Code, which authorizes the electric utilities
to file an ESP as their 550.

(9) The proposed ESP, as modified by this opinion and order,
inciuding its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised
Code.
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ORDER:

It is, therefore,

ORDERED, That the Companies' application for apprnval of an ESP, pursuant to
Sections 4928.141 and 4928.143, Revised Code; be modified and approved, to the extent
set forth herein. It is, further,

ORDERED, That the Companies file their revised tariffs consistent with this
opinion and order and that the revised tariffs be approved effective January 1, 2009, on a
bills-rendered basis, contingent upon final review and approval by tlte Commission. It is
further,

ORDERED, That each company is authorized to file in final form four complete,
printed copies of its tariffs consistent with this opinion and order, and to cancel and
withdraw its superseded tariffs. The Companies shall file one copy in this case docket
and one copy in each Company's TRF docket (or may make such filing electrorri.cally, as
directed in Case No. 06-900-AU-4WR). The remaining two copies shall be designated for
distribution to Staff. It is, further,

ORDERED, That the Companies notify all affected customers of the changes to the
tariff via bill message or bill insert within 45 days of the effective date of the tariffs. A
copy of this customer notice shali be submitted to the Commission's Service Monitoring
and Bnforcement Department, Reliability and Service Analysis Division at least 10 days
prior to its distribution to customers. It is, further,
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ORDERED, That a copy of this opinion and order be served pn all parties of record.

THE PUBLIC LiTlES COMMISSION OF OHIO

/0",
Alan. R. 5clu'ibe.r, Chairman

Paul A. Centolella

Valerie A. Lemmie

KWB/GNS:vrm/ct

Entered in the Journal

h1AR18200g

Rene@ 1. Jenkins
Secretary

A

Ronda 1-lartman Pergus

Cheryl L. Roberto
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BEFORE

THE PUBLIC UT1L117FS COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company for
Approval of its Electric Security Plan; an
Amendment to its Corporate Separation
Plan; and the Sale or Transfer of Certain
Generating Assets.

In the Matter of the Application of
Ohio Power Company for Approval of
its Electric Security Plan; and an
Amendment to its Corporate Separation
Plan.

Case No. 48-917-EL-SSO

Case No. 0$-918-EL-SSO

CONCURRING OPAVION OF CHA3RMAN ALAN R. SCHRIBER

AND CQL%ISSIONEIt PAtlL A . CENTOLELLA

We agree with the Commission's decision and write this concurring opinion to
express additional rationales supporting the Commission's decision in two areas.

Z3jdSMART Rider

The Order sets the initial amount to be recovered through the gridSMART rider
based on the availability of federal matching funds for smart grid demonstrations and
deployments under the American Recavery and Reinvestment Act of 2019. AEP-0hio
should promptly take the necesaary steps to apply for available federal, funding.
Additionally, AEP-Ohio should work with staff and the collaborative established under
the Order to refine its Phase I plan and initiate deployments in a timely and reasonable

manner.

The foundation of a smart grid is an open-architecture communications system
which, first, provides a commori platform for implementing distribution automation,
advanced metering, time-differentiated and dynamic pricing, home area networks, and
other applications and, second, integrates these applications with existing systems to
improve reliability, reduce costs, and enable consumers to better control their electric bills.

These capabilities can provide signif`icant consumer and societal benefits. In the
near term, participating consumers will have new capabilities for managing their energy
usage to take advantage of lower power costs and reduce their electric bills. AEP-Ohio
will be able to provide consumers feedback regarding their electric usage patterns and
improved customer service. And, the combination of distribution automation and
advanced metering should enable AEP-Qhio to rapidly locate damaged and degraded

000106



08-917-EL-SSOand 08-918-EL-SS() 2

distribution equipment, reduce outages, and minimize the duration of any service
interruptions. We expect that consumers will experience a material improvement in
service and reliability.

SB 221 made it state policy to encourage time-differentiated pricing,
implementation of advanced metering infrastructure, development of performance
standards and targets for service quality for all consumers, and implementation of
distributed generation. Section 4928.02 of the Revised Code. The Commission's Order
advances these policies.

AEP-Ohio and its customers are likely to face significant challenges over the next
decade from rising costs, requirements for improved reliability, and environmental
constraints. Our Order will enable AEP-Ohio to take a first step in developing a modern
grid capable of providing affordable, reliable, and environmentally sustainable electric
service into the future.

PiM Demand Respons_e Program

First, we wish to emphasize that the Commission supports demand response
initiatives.

Second, it is essential that consumers benefit from demand response in terms of a
reduction in the capacity for which. AEP-Ohio customers are responsible. We encourage
AEP-Ohio to work with PJl4i, the Commission, and interested stakeholders to ensure that
predictable consumer demand response is recognized as a reduction in capacity that it
must carry under PJM market rules..

Finally, consumers should have the opportunity to see and respond to changes in
the cost of the power that they use. While an ESP may set the overall level of prices,
consumers should have additional opportunities to benefit by reducing consumption
when wholesale power prices are high. We would encourage the companies to work with
staff to develop additional dyntamic pricing options for commercial and industrial S50
customers who have the interval metering needed to support such rates. Such options
should enablAigible coRaumgrs to directly manage risk and optimize their energy usage.

X^,-Z 4 4-4&elx

Alan R. Schriber Paul A. Centolella
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OLERKQeCOURT
SUPREME COURT OF OHIO

State of Ohio ex rel. Office of the Ohio Case No. 2009-0710
Consumers' Counsel, Ohio Manufacturers'
Association,'l7ic Kroger Co., and Ohio IN PROI-1IBITION

]lospital Association
ENTRY

V.

Alan R. Schriber, Chairman, Ronda
Hartman Fergus, Commissionor, Valerie A.
Lemmie, Commissioner, Paul A.
Centolella, Commissioner, and Cheryl L.

Roberto, Commissioner

This cause originated in this Court on the tilin8 of a complaint for a writ of
prohibition. Upon consideration of the motion to dismiss of Columbus Southern Power
Company, Ohio Power Company, and the commissioners of the Public Utilities

Commission,

The motion to dismiss is granted because the complaint does not state a claim
justiciable in prohibition. 'T'he issues raiscd by the complaint may be resolved on appeal,
and thus relators have an adequate remedy at law. State ex rel. Cleveland Elec,

llluininating C'o. v. Pub. Util. Comm. (1962), 173 Ohio St. 450, 452, 183 N.E,2d 782.

Accordingly, this cause is dismissed.

TI-IOMAS J.
Chief Justice
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BEFORE

THE PUBLIC U7'ILITIES COMMTS.SION OF OHIO

In the Matter of the Application of
Colurnbus Southern Power Company and
Ohio Power Company for Authority to
Authority to Modify the Expiration Dates
on Certain Rate Schedules and Riders.

Case No. 08-1302-EL-ATA

FINDING AND ORDE'R

The Commission finds:

(1)

(2)

(3)

Columbus Southern Power Company (CSP) and Ohio Power
(OT') (collectively, the Companies) are Ohio corporations
engaged in the business of providing electric service to
customers in Ohio and, as such, are public utilities as
defined by Sections 4905.02 and 4905.03(A)(4), Revised
Code.

On December 15, 2008, CSP and OP filed an application to
modify the expiration dates on certain rate schedules and
riders in order to reflect the continuation of current standard
service offer schedules until new schedules are approved by
the Commission pursuant to the Companies' applications to
establish an electric security plan currently pending in Case
Nos. 08-917-EL-SSO and 08-918-EE.-S.SO? The Companies
state that, without a Commission oxder authorizing new
rates for standard service offer generation service before the
end of the year, the modification is necessary given that the
current standard service offer schedules and riders are
scheduled to expire on December 30, 20t18.

The application requests that the modif•ied standard service
offer schedules remain in effect until the Companies file new
standard service offer schedules upon approval of the
Commission of its electric security plan, or until the last
billing cycle of January 2009, whichever occurs first in time.

In the Matter of the Application of Colum6us SoufJurn Paavr Co. for Approvid of its Electric Security PWa; att
Amendment to its Corporate Separation Plan; and the Saie or Transfer of Certain Cienarattttg Assets, Case No. 08-
917-EL-SSO; In the Matter of the Application of Ohio Power Co, for ApproIIal of ifs Electric Security Plan; and an
Amendment to its Corporate Separation Ptart, Case No. Os-918-EL-S60.

'tai , it: to cc3-tify that the images appearirig p" an
«ccarete ax<d complste reproduction of a case file
docuuOOnt :leliverad in the regular course of tt+rsiuse^, , 000109
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The Companies explain that the new expiration date will
apply to all standard service offer rate schedules; however,
certain tariff schedules will nevertheless expire at the end of
2008. A complete list of the affected tariff schedules is
attaciled to the application as Attachment A, which
identifies the proposed modification to each schedule.

(4) The Companies aver that the modification to the expiration
dates will not result in changing any rates in their current
rate schedules.

(5) Section 4928.141(A), Revised Code, requires an electric
utility to apply to the Commission to establish the standard
service offer it intends to provide to consumers begimring
January 1, 2009. The standard service offer may be
established in accordance with Sections 4928.142 or 4928.143,
Revised Code. Section 4928.141(A), Revised Code, further
provides that "the rate plan of an electric distribution utility
shall continue for the purpose of the utility's compliance
with this division until a standard service offer is first
authorized under section 4928.142 or 4928.143 of the Revised
Code *"*""Rate plan" is defined in Section 4928.01(A)(33),
Revised Code, as "the standard service offer in effect on the
effective date of the amendment of this section by S.B. 221 of
the 127th general assembly." Amended Substitute 5enate Bill
221 became effective on July 31, 2008.

(6) Pursuant to Section 4928.141(A), Revised Code, the
Commission finds that until a standard service offer is first
approved by the Commission in accordance with Section
4928.142 or Section 4928.143, Revised Code, the electric
utility's standard service offer in effect on July 31, 2008 shall
continue. Therefore, the Companies' standard service offer
rates contained in the tarifE schedules in effect on July 31,
2008 should continue hom January 1, 2009 until such time as
the Commi.ssion approves new standard service offer rates
in accordance with Section 4928.142 or Section 4928.143.

(7) Given the scheduled expiration of the Companies' tariffs, the
Coininission finds that the Companies' request to modify the
expiration date of the tariffs to continue the Companies'
current standard service offer schedules, until new schedules

-2-
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(8)

are approved by the Commission pursuant to the
Companies' pending electric security plan applications, is
consistent with Section 4928.141(A), Revised Code, and
should be approved.

The Conumission notes that it wilt endeavor to complete its
review of the pending electric security plan applications as
expeditiously as possible; however, given the briefing
schedule established in the proceeding,Z the Commission
believes.that it would be more reasonable to include in the
tariff schedules the last billing cycle of February 2009 as the
new expiration date. Accord'vngly, the rnodiffed standard
service offer schedule,a will remain in effect until the
Companies fite new standard service offer schedules upon
the Commission's approval of its electric security plar4 or
until the last billing cycle of February 2009, whichever date
occurs first.

(9) The Commission finds, as the Companies allege, that the
application is not for an increase in any rabe, joint rate, toll,
classification, charge, or rental and does not appear to be
unjust or unreasonable. Therefore, the Commission finds
that it is unnecessary to hold a hearing in this matter.

(10) The Commission finds that the Companies should file
revised tariffs consistent with this order by December 23,
2008. In light of the short timeframe remaining before these
tariffs by necessity must go into effect, the Commission finds
that the revised tariffs shall be approved effective with the
commencement of the Companies' January 2t1C)9 biIling
cycle, contingent upon final review and approval by the
Commission.

-3-

It is, therefore,

ORDERED, That the application of C9P and flP to modify the expiratior+. dates on

certain rate schedules and riders in order to reflect the continuation of current standard

service offer schedules is approved as set forth in Findings (7) and (8). It is, further,

Z Tnitial briefs are due on Decembu' 30, 2008 and reply briefs are due on January 14, 2009. ('Pr. Vol. )QV at

269.)
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ORDERED, 'I`hat GSP and OP be authorized to file in final form four complete
copies of tariffs consistent with this finding and order, and to cancel and withdraw its
superseded tariffs. CSP and OP shall file one copy in this case docket and one copy in
each Company's TRF docket (or may make such filing electronically, as directed in Case
No. 06-900-AU-WUR). The remaining two copies shall be designated for distribution to

5taff. It is, further,

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
both the cozrnnencement of the Companim' January 2009 billing cycle, and the date upon
which four complete copies of final tariffs are filed with the Conmmi.ssion. The new tariffs
shall be effective for services rendered on or after the effective date. It is, further,

OIZDERED, That nothing in this Entry shall be binding upon this Conunission in
any subsequent investigation or proceeding involving the justness or reasonableness of
any rate, charge, rule, or regulation. It is, further,

ORDERED, That a copy of this entry be served upon CSP and OP.

'4-4^ e^" Az^k-e
Paul A. Centolella

Cheryl L. Roberto

IC4VI3:ct

Entered in the Journal

DEC 191M8

Rene6 J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIFS COIvIMI.SSION OF OHIO

In the Matter of the Application of
Columbus Southerrrn Power Company and
Ohio Power Company for Authority to
Modify the Expiration Dates on Certain
Rate Schedules and Riders.

Case No. 08-1302-EL-ATA

FINDING AIti3D ORDER

I

The Commission finds:

(1) Columbus Southerri Powex Company and Ohio Powei
(collectively, the Companies) are Ohio corporations engaged in
the business of providing electric service iu customers in Ohio
and, as such, are public utilities as defined by Sections 4905.02
and 4905.03(A)(4), Revised Code.

(2) On December 15, 2008, the Companies filed an application to
modify the expiration dates on certain rate schedules and riders
in order to reflect the continuation of the standard seryice offer
schedules until new schedules are approved by the Commission
pursuant to the Companies' applications to establish an electric
security plan, currently pending in Case Nos. 0$-917-EI.-SSO
and 08-918-EL-SSO.I The Companies stated that the
modification was necessary given that the standard service offer
schedules and riders were scheduled to expire on December 30,
2008. In their application, the Companies also explained that
the modification to the expiration dates would not result in
changing any rates in their current rate schedules.

(3) On December 19, 2008, the Commission issued a finding and
order approving the Comparties' apptication to inodify the
expiration dates on certain rate schedules and riders in order to
reflect the continuation of the standard service offer schedules.
Specifically, the Conunission found that, pursuant to Section
4928.141(A), Revised Code, until a standard service offer is first
approved by. the Conumission in accordance with Section

In the Matter of the Application of Columbus Southern Power Co. for Approval of its Etacfrk Seearity Plan;. att

Amendment to its Corpnrate Separation Pian; and the Sale or Transfer. of Certain Generating Assets, Case No. (18-

917-EL-SSO; In ti e Matter of the Application of Ohio Poraer Co, far Approaat of its Etectric Seaerity Plan; and an

Amendment to its Corporate Separation Ptan, Ca.se No. OB-918-E1.-SSO.

Thls is to certify that the images appearing are an
accurate znd complste reproductioa ot` a case tile
document delivered in tL® regular course of bu®inesO00113
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4928.142 or 4928.143, Revised Code, the electric utility's
standard service offer in effect on July 31, 2008, shall continue.
A.s such, we concluded that the Companies' standard service
offer rates and tariff schedules in effect on July 31, 2008, should
continue from Jan.uary 1, 2009, until such time as we approve
new standard service offer rates in accordance with Section
4928.142 or 4928.143, Revised Code.

(4) In the December 19, 2008, order, the Commission also stated
that it would endeavor to complete its review of the pending
electric security plan applications as expeditiously as possible,
and included in the tariff schedules the last billing cycle of
February 2009 as the new expiration date. Despite our efforts to

complete our review of the pending applications prior to the
last ailling cycle of February 2009, we believe that additional
time is necessary for consideration of the matters addressed
therein, Therefore, the Commissian finds that the current
standard service offer schedules should be extended.

(5) Accordingly, the modified standard service offer schedules wiIl
remain in effect until the Companies file new standard service
offer schedules upon approval of the Cornmission of its electric
security plan, or until the last billing cycle of March 2009,
whichever date comes first.

(6) The Commission directs the Companies to file revised tariffs
consistent with this order by February 28, 2009. In light of the
short timeframe remaining before these tariffs by necessity must
go into effect, the C+ommission finds that the revised tariffs shaIl
be approved effective with the commencement of the
Companies' March 2009 billing cycle, contingent upon final
review by the Commission.

-2-

It is, therefore,

ORDERED, That the Companies modify the expiration dates on certain rate
schedules and riders in order to reflect the continuation of the standard service offer
schedules as set forth in Findings (5) and (6). It is, further,

ORDERED, That the Companies be authorized to file in final form four complete
copies of tariffs consistent with this finding and order, and to cancel and x*ithdraw its
superseded tariffs. The Companies shall file one copy in this case docket and one copy in
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each Company's TRF docket (or may make such fiting electronically, as directed in Case

No. 06-900-AU-WVR). The remaining two copies shall be designated for distribution to

staff.

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
both the commencement of the Companies' March 2009 billing cycle, and the date upon
which four complete copies of final tariffs are filed with the Commission. The new tari.ffs
shall be effective for services rendered on or after the effective date.

ORDERED, That nothing in this finding and order shall be binding upon this
Commission in any suhsequent investigation or proceeding involwing the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record.

THE PUBLIC IJ'PII.JTIES COMMISSION OF OHIC3

Alan R. Schriber, Chairsnan

Paul A. CentoIella

-^ 4t,^_ 7(^4"
Cheryl L. Roberto

KWB:ct

Entered in the Jouraal

FE6 2 5 2^9

Rene& J. Jenkins
Secretary
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BEFORE

THE PUBLIC LJ'I'ILITIES CC7MMLSSION OF OHIO

In the Matter of the Complaint of
the Northeast Ohio Public Energy,
Council,

Complainant,

V.

Ohio Edison Company and
The Cleveland Electric Iliunt.inating

Company,

Respondents.

Case No. 09-423-EL-LSS

EN'I'RY

The Commission finds:

(1) On May 19, 2009, the Northeast Ohio Public Energy Council
(NOPEC) filed a compSaint against Ohio Edison Company and
The Cleveland Electric IIluminating Company (FirstEnergy). In
the compiaint, NOPEC atleges that FirstEnergy's supplier
coordination tariffs are unjust, unreasonable and contrary to
law, in that the tariffs contain customer switching fees which are
prohibited by rules adopted by the Commission. NOPEC also
filed, on May 19, 2009, a motion requesting the Commission to
stay assessment of any switching fees by FirstEnergy upon
P,TOT'EC's competitive retail electric supplier or its customers
and a request for a ruling on an expedited basis.

(2) On May 26, 2009, FirstEnergy filed a memorandnm contra
NOPEC's motion for a stay. Further, FirstEnergy fiied its

answer to the complaint on June 8, 2009.

(3) On May 29, 2()09, Gexa Energy Ohio, LLC, (Gexa) filed a anotion
to intervene in this proceeding. No party filed a memorandum
contra the motion to intervene, and the Commission finds that
the motion should be granted.
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(4) tn addition, Gexa filed a memorandum in support of NOPEC's
motion for a stay on May 29, 2009. On June 16, 2009,
FirstEnergy filed a memorandum contra Gexa's memorandum
in support of NOPEC's motion for a stay. On June 22, 2009,
Gexa filed a reply to FirstEnergy's memorandum contra.

(5) As stated above, NOPEC requested an expedited ruling on its
motion to stay. Pursuant to paragraph (C) of Rule 4901-1-12,
Ohia Administrative Code, memoranda contra to the motion to
stay must be filed within seven days after service of the motion
Thc sarne paragraph provides that no reply memoranda shaU be
filed unless spec9ficaily requested by the Commission.
Therefore, the C.omniission will not consider documents filed
after May 26, 2009, that address the motion to stay.

(6) With respect to the motion for a stay, the Conunission has
adopted a four-factor test to determine whether a stay should be
granted in a Commission proceeding. Spec9fically, the
Commission will consider: whether there has been a strong
showing that the party seeking the stay is likely to prevail on
the merits; whether the party seeking the stay has shown that it
would suffer irreparable harm absent the stay; whether the stay
would cause substantial harm to. other parties; and where lies
the public interest. tn re Investigation into Modification of

Intrastate Access Charges, Case No. 00-127-TP-COT, Entry on
Rehearing, (February 20, 2003) at 5. In re Columbus Sauthern
Power Company and Ohio Pawer Company, Case No. 08-917-EL-

S'',O, Entry (March 30, 2009) at 3.

(7) NOPEC argues that it has made a strong showing that it is
likely to prevail on the merits• NOPFC alleges that the
FirstEnergy supplier coordination tariffs violate the express
prohibition against the assessment of switching fees adopted by
the Conunission in Rule 4901:1-10-32(D), Ohio Administrative
Code (O.A.C.)? Further, NOPEC notes that, in adopting Rule
4901:1-10-32(D), O.A.C., the Commission was complying with a
statutory mandate to "adopt rules to encourage and promote
large-scale governmental aggregation in this State." Section
4928.20(K), Revised Code. NOPEC claims that it would be

-2-

At the time of the filing of the motion foT a stay, an amendment to Aule 4901:1-IQ32(D) had been

adopted by the Commission but was not yet effective. "I'bis rule as amended• became effectfve on

jnne 29, 2009.
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(8)

(9)

unjust and unreasonable for FirstEnergy to assess a fee ihat has

effectively been prohibited by a rule adopted by the
Commission.

FirstEnergy daims that their supplier coOrdination tariffs
require FirstEnergy to charge a switching fee to a competitive
retail electric supplier when a customer selects or switches to
the supplier. FirstEnergy contends that it does not charge
customers the switching fee; it is up to the supplier's discretion
whether to apply this charge to the customer. Further,
FirstEnergy argues that it is permitted to recover its cosis of
providing service and that there is no other mecharusm in place
to allow it to recover the incremental costs incurred tlwt are
related to the process of. a customer selecting a coanpetitive
supplier. Tn addition, FirstEnergy claims that nothing in Section
4928.20(K), Revised Code, required the Comm9ssion to lintit the
ability of electric utilities to charge switching fees. FirstEnergy
contends that the Commission had complied with the
requirements of Section 4928.20(K), Revised Code, even if the
Cornmission had not amended Rule 4901:1-10-32(D), O.A.C.
Finally, FirstF,nergy argues that granting NfJPEC's motion
would violate Section 4928.02(1-1), Revised Code, which
prohibits subsidies flowing from a noncompetitive retail electric
service to a competitive retail electric service. .

The Commission finds that NOPEC has made a strong showing
that it is likely to prevail on the merits. FirstBnergy has
proposed a narrow interpretation of Rule 4901:1-10-32(D),
O.A.C., arguing that the rule prohibits assessing a switching fee
only on a customer that joins a governmental aggregation but
does not prohibit assessing a switching fee on the governmental
aggregation or the competitive supplier serving the aggregation.
However, FirstEnergy's narrow interpretation is inconsistent
with the Commi.ssion's statutory duty and with our intent in
adopting the Rule. NOPEC is correct in its belief that the
Commission adopted Rule 4901:1-10-32(D), O.A.C., as part of
our statutory duty, contained in Section 4928.20(k., Revised
Code, to review our existing rules and adopt rules that promote
and encourage large-scale govemmental aggregation. Thus,
FirstEnergy's narrow parsing of the language of Rute 4901:1-10-
32(D), O.A.C., under which FirstEnergy would be permitted to
asse.ss switching fees on a governmental aggregation or the
supplier serving a governmental aggregation, but not the
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customers of the aggregation, is inconsistent with our intent in
adopting this rule and the statutory authority underlying this

rule.

With respect to FirstEnergy's argument that it is entitled to
recover its costs of providing service, the function of switching
customer accounts from one generation service provider to
another generation service provider appears to be a distribution
service or a billing and collection service. it is not clear how this
function could be provided by any entity other than the electric
distribution utility. Therefore, to the extent that this is a
distribution service function, FirstEnergy should seek recovery
of those costs as it would any other distribution cost.

Further, there does not appear to be a subsidy of a competitive
service by a noncompetitive service in violation of Section
4928.02(Ti), Revised Code, as alleged by FirstEnergy. The
function of switching customer accounts from one generation
service provider to another generation service provider does not
appear to be a generation service; it is a necessary part of
maintaining a competitive market, but it appears to be a
distribution service or a billing and collection service.
Distribution service and billing and collections service are
noncompetitive services. 'Phe:refore, there is no collection of
distribution revenues being used to subsidize costs related to
generation service.

(10) NOPEC argues that it will suffer irreparable harm if the
Coinmission does not stay assessment of the switching fee.
NOPEC notes that harm is irreparable when there is no plain,
adequate and complete remedy at law for its occurrence and
when any attempt at monetary restitution would be impossible,
difficult or incomplete. FOP v. City of Cleveland ($s` Dist. 2001),
141 Ohio App.3d 63, 81 (citing Cieveiand v. Clemland Elecfric

Illuminat{ng Cn. (8th Dist, 1996), 115 Ohio App.3d 1, 12. NOPEC
contends that its customers will be harmed if the customers
directly, or though their supplier's recovery of costs, are
required to pay $2,500,000 in switching fees. NOPEC claims
that it is unlikely that its customers would be able to obtain
refund of the payment of these fees, if the fees are ultimately
found to be unjust and unlawful, due to the prohibition upon
retroactive ratemaking.

-4-

000119



09-423-EL-CS5

(11.) FirstEnergy claims that NOPEC, which is the complainant in
this proceeding, has not alleged any harm which NOPEC will
suffer if the motion for a stay is denied. FirstEnergy notes that
NOPEC has not alleged that NOPEC was under any obligation
to pay any part of the switching fees and that NOPEC has not
alleged that its agreement with Gexa will not go forward if the
motion for a stay is not granted. FirstEnergy claims that Gexa
agreed to pay the switching fees when it executed the supplier
coordination agreenient with FirstEnergy in October 2008.
FirstEnergy concludes that, if Gexa's future customers pay the
switching fees, it will be at the behest of Gexa, not FirstEnergy.

(12) The Commission finds that NOPEC has demonstrated that
NOPEC, Gexa and their customers would suffer irreparable
harm absent the stay in this proceeding. Based upon the
Supreme Court's decision in Keco Indushies, Inc., v. Cincinnati &

Suburban Bell Tetephone Co. (1957), 166 Ohio State 254, NOPEC,
Gexa and their customers may not be entitled to a refund of
switching fees already collected by FirstEnergy even if the
Commission determines that such fees are unjust or
unreasonable. FirstEnergy has not committed that it would
refund the switching fees to NOPEC or its supplier if NOPEC
ultimately prevails in this case, and there may be no way of

refunding such fees to customers who have moved or otherwise
terminated service with FirstEnergy.

(13) NOPEC claims that the stay would not cause iubstantial harrn
to FirstEnergy or any other party. NOPEC notes that
FirstEnergy did not challenge this rule on rehearing when it was
adopted by the Conunission in Case No. 06-653-EL-ORD;
NOPEC concludes that FirstB,nergy cannot argue that they are
harmed by the prohibition against switching fees since they
failed to seek rehearing on this issue.

(14) FirstEnergy claims that substantial harm to other parties will
result from the granting of the stay. FirstEnergy argues that
either it will suffer millions of dollars in unrecovered costs or
customers who do not shop wi11 be harmed if FirstEnergy is
allowed to recover these costs from those customers.

(15) The Comrnission finds that the stay would not cause substantial
harm to other parties. The arguments raised by FirstEnergy
regarding its recovery of costs relate solely to our ultimate

-5-
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deterinination in this proceeding. FirstEnergy has matle no
argument that the stay, if granted, would cause substantial
harm to FirstEnergy or any other party, nor has FirstEnergy
alleged that it would be unable to collect the switching fees
from Gexa 9f FirstEnergy ultimately prevails in this proceeding.

(16) Finally, NOPEC argues that it is in the public's interest to
encourage large-scale governYnental aggregation and
implementation of the recently-adopted Commission rule.
NOPEC contends that a stay would benefit 535,000 eligible
NOPEC customers by allowing them to avoid approxirnately
$2,500,fl00 in switching fees.

(17) FirstEnergy contends that the amount of profit for Gexa,
NOPEC's competitive supplier, is the only issue directly
impacted by payment of the switching fees, and that this is not a
matter for the public interest. On the other hand, FirstEnergy
claims that the public interest lies with FirstEnergy's ability to
rely upon their approved tariffs and to recover its costs incurred
to support customer switching.

(18) The Commission finds that granting the stay is in the public
interest. 'I'he stay would promote the availability of compe#itive
retail electric generation service and the diversity of suppliers,
in accordance with the state policy provisions codified at
Sections 4928.02(A) and (S), Revised Code. Further, as
previously noted, the rule prohibiting the assessment of
switching fees on customer accounts switching to govemmental
aggregations was adopted by the Cornmission as part of the
legislative mandate to adopt rules to encourage and promote
large-scale govemmental aggregation in this state contained in
Section 4928.20(K), Revised Code.

(19) Accordingly, the Commission finds that NOPEC has
demonstrated that a stay in this case should be granted.
Notwithstanding the tenns of its supplier coordination tariff,
FirstEnergy will be prohibited froff'i assessing switching fees
with respect to any customer accounts associated with the
NbPFC aggregation during the pendency of this proceeding.

(20) FinaIIy, the Commisaion directs the attomey examiner to
schedule a prehearing conference in order to establish a
procedural schedule for the hearing in this proceeding.

-6-
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It is, therefore,

ORDERED, That NOPECs motion for a stay be granted. It is, further,

ORDERED, That Gexa's motion to intervene in this proceeding be granted. It is,

further,

ORDERED, That a copy of this entry be served upon all parties of record.

THE PUBLIC UT,FWTII~S COMMI56ION OF OHIO

Paul A. Centolella Ronda Hartrnan"Fergus

Valerie A. Lemmie Cheryl L. Roberto

GAP:ct

Entered in the Journal
JUL D$ 24109

ReneeJ. Jenkins
Secretary
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1985 Ohio PUC LEXIS 46

March 7, 1985

CORE TERMS: staff, plant, allowance, recommended, lag, customer, rate base, test-year, objected,
recommertdation, calculation, depreciation, nuclear fuel,tariff, working capital, dividend, fuel, electric,
jurisdictional, methodology, iriventory, formula, rate of return, growth rate, utilized, date certain, ratio,

ratemaking, adjusted, permanent

APPEARANCES:

Messrs. Alan D. Wright, Vice President - Public Affairs and Legal, and Craig I. Smith, Sertior Counsel,
The Cleveland Electric Illuminating Company, 55 Public Square, P.O. Box 5000, Cleveland, Ohio 44101,
and Messrs. Squire, Sanders & Dempsey, by Messrs. Alari P. Buchmann, Arthur E. Korkosz, and Charles
R. McElwee, Jr., 1800 Huntington Building, Cleveland, Ohio 44115, orr behalf of the applicant, The
Cleveland Electric Illuminating Company.

Mr. Anthony J. Celebrezze, Jr., Attorney General of Ohio, by Messrs. Martin J. Marz and John L. Shaiier,
and Ms. Amy Katzman, Assistant Attorney General, 180 East Broad Street, Columbus, Ohio 43215, on
behalf of the Staff of the Public Utilities Commission of Ohio.

Mr. William A. Spratley, Consumers' Counsel, by Miss Beth Ann Burns, Mrs. Maureen R. Grady, Messrs.
Richard P. Rosenberry and lerry Kasai, and Ms. Janine L. Migden, Associate Corlsumers' Counsel, 137
East State Street, Columbus, Ohio 43215, on behalf of the Offlce of the Corisumers' Counsel,

Intervenor.

Mr. John D. Maddox, Director of Law, City of Cleveland, by Mr. William [*2] M. Ondrey Gruber,
Assistant Director of Law, City Hall, Room 106, 601 Lakeside Avenue, Cleveland, Ohio 44114, and
Messrs. Hahn, Loeser, Freedheim, Dean & Wellman, by Mr. Craig A. Glazer, 800 National City East 6th
Building, Cleveland, Ohio 44114, ort behalf of the City of Cleveland, Intervenor.

Bell, Randazzo, & Bentine Co., L.P.A., by Messrs. Langdon G. Bell and Samuel C. Randazzo, and Ms.
Judith B. Sanders, 21 East State Street, Columbus, Ohio 43215, on behalf of the Industrial Energy

Consumers, irttervertor.

Mr. Joseph P. Meissner, Cleveland Legal Aid Society, 1223 West 6th Street, Cleveland, Ohio 44113, on
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behalf of The Greater Cleveland Welfare Rights Roganization, Inc., intervenor.

Messrs. Vorys, Sater, Seymour and Pease, by Messrs. William S. Newcomb, Ir., and William Porter, 52
East Gay Street, P.O. Box 1008, Colurnbus, Ohio 43215, and Messrs. Hogan and Hartson, by Mr.
Gardner F. Gillespie, 815 Connecticut Avenue, Washington, D.C. 20006, on behalf of The Ohio Cable

Television Association, intervenor.

PANEL: [*1]

Thomas v. Chema, Chairman; Wi9iam H. Brooks; Gloria L. Gaylord; Ashley C. Brown; Alan R. Schriber

OPINION: OPINION AND ORDER

The Commission, coming now to consider the above-entitled matters, induding the permanent electric
rate increase application filed pursuant to Secti,on 4909.1„8 1*31_Revised Code by The Cleveland
Electric Illuminating Company In Case No. 84-188-EL-AIR; the application to revise certain
depreciation accruai rates filed by The Cleveland Electric Illuminating Company in Case No. 84-414-EL-
AAM; the Entry of October 25, 1984 consolidating these applications for purposes of hearing; the Staff
Report of Investigation issued pursuant to Section 4909.19 Revised Code; having appointed its
Attorney Examiners, Stepher M. Howard and Victoria L. Mayhew, pursuant to Section 4901.18 Revised
Code to conduct the pubiic hearings and to certify the record directly to the Commission; having
reviewed the testimony and exhibits introduced into evidence at the public hearings; and being
otherwise fully advised in the premises, hereby issues its Opinion and Order.

HISTORY OF THE PROCEEDINGS:

The Cleveland Electric Illuminating Conipany (CEI, the applicant, or the company) is an Ohio
corporation engaged In the business of supplying electric service and steam heating service in this
state. The applicant provides retail electric service to some 713,000 customers situated within a 1,700
square mile service territory which encompasses the greater Cleveland area as well [*4] as all, or
portions of, nine northeastern Ohio counties. The company also provides steam for heating and other
purposes to customers located in the downtown Cleveland area; however, it is oniy CEI's rates for

electric service which are the subject of this proceeding.

CEI is a public utility within the definition of Section 4 905 02 Revised Code, an electric light company
within the definition of Section 4905.03A}(4 Revised Code, and a heating company within the
meaning of Section 4905 03(A}(9) Revised Code. As such, the applicant is subject to this Comniission's
jurisdiction pursuant to Sections 4905.04, 4905.05, and 4905.06 Reviscd Code. The company's present
rates for electric service were established by this Commission in The Cleveland Electric Illuminating
Company, Case No. 81-1378-EL-AIR, Opinion and Order, January 5, 1983 as n odified by The
Cleveland Electric Illuminating Company, Case No. 83-848-EL-COI, Opinion and Order, September 21,

1983.

On February 10, 1984, CEI served and filed a notice of intent to submit a permanent electric rate
increase application pursuant to Sectiqn 4909.18 Revised Code, as required by Section 4909_43,j§J
Revised Code and Rule 4901 7-Ol *5 Ohio Administrative Code. The notice of intent was docketed
in Case No, 84-188-EL-AIR. On February 16, 1984, the company advised the Commission by ietter of
its decision to amend the prefiling notification to reflect a proposed date certain of March 31, 1984 and
a test year ending Deceniber 31, 1984. By Entry journalized March 20, 1984, the Commission deemed
the applicant's notice of intent to file a permanent electric rate increase application as having been
submitted on February 16, 1984, This same Entry fixed March 31, 1984 as the date certaln for the
valuation of property and established the twelve months ending December 31, 1984 as the test period
for the analysis of accounts. On April 3, 1984, the instant application, together with those Standard
Filing Requirements not waived by the Commission, were received. The application was accepted for
filing as of April 3, 1984 by Commission Entry issued May 8, 1984. This Entry also approved the form
of the legal notice proposed by the company- Updated information for the test year was provided by

CEl on June 4, 1984.

In accordance with the provision of Section 4909.19 Revised Code, the Staff of the Public Utilities
Comniission [*6] of Ohio (the Staff) conducted an investigation of the matters set forth in CEI's
permanent electric rate increase application and related filings. A written report of the results of the
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Statf's investigation was filed on October 2, 1984 and was served as provided by law. Obiections to the
Staff Report were timely filed by the applicant and by the intervenors: the Office of the Consumers'
Counsel (Consumers' Counsel or OCC); the Industrial Energy Consumers ni (IEC); The Ohio Cable
Television Association n2 (OCTVA); The Greater Cleveland Welfare Rights Organization, Inc. n3
(GCWRO); and the City of Cleveland n4 (City),

n1 For purposes of the instant proceeding, IEC's membership kncludes: Air Products and Chemicals,
Inc.; Aluminum Company of America; EEkem Metals Company; Ford Motor Company; General Motors
Corporation; LTV Steel Company; and Union Carbide Corporation (See Letter from IEC received
December 27, 1984).

n2 The Ohio Cable Television Association was granted leave to intervene pursuant to Attorney
Examiner's Entry issued October 25, 1984; however, its intervention in this proceeding was limited to
those matters involving pole attachment rates, rules, and regulations.

n3 Pursuant to Attorney Examiner's Entry issued October 25, 1984, GCWRO was granted limited
intervention. By Entry issued November 7, 1984, the Commission modified the Attorney Examiner's
ruling and determined that GCWRO's intervention should not be limited; however, in the area of
revenue requirements, namely, rate base, rate of return, operating income, and allocations, the
Commission found that GCWRO and OCC should consolidate at hearing their examination or withesses
and their presentation of testimony, with Consumers' Counsel designated as the "lead counsel" on
these matters. The November 7, 1984 Commission Entry expressly stated that the consolidation did
not apply to rate design, revenue responsibility, or related tariff issues and, further, that neither
GCWRO nor Consumers' Counsel were to be limited in their ability to file separate objections to any
portlon of the Staff Report, to make oral arguments at the hearing, or to file post-hearing briefs
addressing all issues (See also Commission Entry issued November 20, 1984 denying OCC's application
for rehearing).

n4 The City was granted leave to intervene pursuant to Attorney Examiner's Entry issued April 5, 1984.
On November 8, 1984, the Attorney Examiner granted the Staff's motion, in which the applicant joined,
to strike the City's objections to the Staff Report as not being timely filed (Tr. I, 15). On November 13,
1984, the Attorney Examiner denied an alternate motion by the City to permit it to raise certain
additional matters (Tr. III, 8). By Commission Entry issued November 20, 1984, the Attorney
Examiner's rulings of November 8 and November 13, 1984 were upheld; however, by Entry issued
January 15, 1985, the Commission granted the City's application for rehearing to the November 20,
1984 Entry and reinstated the City's objections to the Staff Report. [*7]

On April 3, 1984, CEI filed an application to amend its non-nuclear and non-hydraulic electric property
and plant book depreciation accrual rates. This application was docketed in Case No. 84-414-EL-AAM.
On August 21, 1984, the Staff filed a document in Case No. 84-414-EL-AAM entitled "Staff Report". By
Entry issued September 19, 1984, the Attorney Examiner found that CEI's application to revise
depreciation accrual rates should not be considered an application for an increase in rates within the
context of Sections 4q09.18 and 4909 , 19 Revised Code, By Attorney Examiner's Entry issued October
25, 1984, Case No. 84-414-EL-AAM was consolidated with Case No. 84-188-EL-AIR for purposes of
hearing. The company's application to revise certain of its depreciation accrual rates will be addressed
in the "Depreciation Expense" section of this Opinion and Order.

Pursuant to the Attorney Examiner's Entry issued October 11, 1984, a n informal prehearing conference
was held in these matters on November 8 and November 9, 1984. The public hearing commenced at
the offices of the Commission, 180 East Broad Street, Columbus, Ohio before Attorney Examiners
Stephen M, Howard and Victoria L. Mayhew [*8] on November 13, 1984 and concluded on December
12, 1984. An additional hearing was held on January 24, 1985 pursuant to the Attorney Examiner's
Entry issued on January 18, 198S. The local public hearing, rescheduled by Legal Director's Entry
Issued November 21, 1984, was held on December 13, 1984, with Commissioners Brown and Schriber
presiding, at the Lausche State Office Building, 615 West Superior Avenue, Cleveland, Ohio. The
purpose of the local hearing was to afford members of the public affected by the instant application an
opportunity to present statements concerning the proposed electric rate increase. Notice of the
application in Case No. 84-188-EL-AIR and of the public hearings were published by the company in
accordance with Sectkon 4909.19 Revfsed Code and the November 21, 1984 Entry (Co. Exs. 15 and
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31). Initial briefs were filed on December 27, 1984 and reply briefs were submitted on January 10,

1985.

COMMISSION REVIEW AND DISCUSSION:

Case No. 84-188-EL-AIR comes before the Commission upon the application of The Cleveland Electric
Illuminating Company, pursuant to Section 4909.18 Revised Code, for authority to increase its rates
and charges for electric service [*9] to jurisdictional customers. The applicant alleges that its existing
base rates are insufficient to provide it reasonable compensation for the service it renders, and seeks
Commission approval of base rate schedules which would yield some $177,037,206, as indicated in the
company's two-month update, in additional gross annual base rate revenues based on test-year

operations as analyzed herein.

ALLOCATIONS

The Staff generally utilized the applicant's original methodology in allocating away from this jurisdiction
the plant and expenses associated with steam service and the electric plant and expenses associated
with non-jurisdictional customers (Staff Report, pp. 3-4). For purposes of allocating production plant,
the applicant utilized a twelve-month coincident peak demand methodology (Co. Ex. 6, p. 4). In
calculating this ratio, the company assumed that the Municipal Electric Light Plant (MELP) owned by the
City would be purchasing no firm power from CEI for resale to the City's own retail customers. The
record reflects that the City has, in the past, declared its intention to reduce its dependence on CEI-
generated power to zero (City Ex. 2, p. 30). Such sales, of course, [*10] are subject to the
jurisdiction of the Federal Energy Regulatory Commission (FERC). tiowever, during the month of
February, 1984, the City purchased 8.37 MW of firm power from CEI and under the terms of the FERC-
approved contract, a ratchet provision operated to require the City to pay a minimum monthly bill for 4
MW for one year and then 2 MW for the next year (City Ex. 2, p. 30).

Consumers' Counsel objected to the Staff's failure to either allocate production plant and associated
depreciation reserve amounts to non-jurisdictional customers or to treat the related MELP firm power
test period demand charges as jurisdictional revenues. City witness Yankel, in his original testlmony,
recommended that the allocation factors associated with production plant and related costs be adjusted
to recognize the fact that production plant will be used on a firm basis by non-jurisdictional customers
(City Ex. 2, p. 31). At the hearing, Mr. Yankel suggested that either an adjustment to allocation factors
or a credit of the revenues from this transaction to jurisdictional customers would be theoretically
acceptable. lie felt that simply crediting jurisdictional revenues with $786,269 would be [*11] a
much "cleaner" approach than adjusting allocation factors (City Ex. 2A). OCC witness Brosch also
endorsed this methodology (OCC Ex. 2A). Staff witness Hess agreed with the concept of including
these revenues in operating income given the circumstances of this situation and the fact that no
associated production plant had been allocated out of rate base (Staff Ex. 6, pp. 19-20). Company
witness Blank, on rebuttal, believed that an adjustment should be made, but that it should be made to
the allocation factors and not to the revenues (Co. Ex. 28, pp. 5-6 and App. 1-5).

The issue presented is not whether an adjustment should be inade, but how such an adjustment
should be icnplemented. We are persuaded by the testimony and the arguments on this record that the
allocation factors should be adjusted. The transaction between MELP and CEI, which involved firm
sales, clearly falls within the jurisdiction of FERC and not this Commission (City Ex. 2, p. 31 and Tr. XV,
42). The record provides us with revised allocation factors based on the City's actual demand for
cleven months and estimated demand for one month (Co. Ex. 28, App. 3). We believe that in this
situation, it is preferable [*12] to allocate out the production plant and related expenses associated
with the non-jurL=dictional transaction. The level of revenues should not drive the determination as to
how the adjustment should be made. Unlike the situation cited by the City in Ohio Edison Company,
Case No. 81-1171-EL-AIR, Opinion and Order, November 3, 1982, the Commission has a basis for
allocating out the non-jurisdictional production plant and related costs in this case. The Commission
has adjusted the allocation factors accordingly.

RATE BASE

The applicant, the Staff, and Consumers' Counsel each offered testimony in support of its respective
rate base proposal in these proceedings. The City also offered testimony with respect to Construction

Work In Progress ( CWIP). The following table compares the three initial estimates of the value of CEI's
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property used and useful in rendering service to customers affected by these matters as of the date
certain, March 31, 1984. Subsequent adjustments and relevant objections will be discussed on an

is belowb .asttem-by-item
Jurisdictional Rate Base

Plant in Service

Applicant nl
$2,802,811,905

Staff n2

$2,802,215,000

OCC n3

$2,802,215,000

l.ess: Depreciation

Reserve 714,908,033 717,964,000 717,964,000

Net Plant in Service $2,087,903,872 $2,084,251,000 $2,084,251,000

Plus: CWIP 394,529,228 392,037,000 11,085, 000

Working Capital 84,832,828 88,091,000 37,998,000

Less: Deductions 200,090,562 212,157,000 213,819,000

7urisdlctional Rate

Base $2,367, 175,366 $2,352,222,000 $1,919,515,000

[*13]

nl Co. Ex. 1A, Sch. B-1

n2 Staff Report, Sch. 7

n3 0CC Ex. 1, Sch. B

Plant In Service

As the table above indicates, the difference between the initially proposed date certain plant in service
values is relatively small. There are, however, a number of issues relating to the plant in service

determination which must be addressed.

Miscellaneous Exclusions

The Staff recommended that the plant in service component of the applicant's rate base determination
should be reduced for the following items: the Vine Ash Site at the Eastlake plant, parcel nos. 2 and 3,
in the amount of $8,126; the cost incurred to replace stator parallel rings at CEI's Avon Lake No. 9
facility in the amount of $530,960; the personnel handling trailer at the Davis-Besse plant in the
amount of $53,155; and a piezometer in the amount of $4,055 (Tr. XIV, 138; Staff Report, p. 13; Staff
Report, Sch. 8.1). The company objected to the recommended exclusions, but did not present any
testimony in support of its position. The Commission finds that CEI's objection should be overruled.

1973-2PY Project

The 1973-2PY project, or Perry Transmission Switchyard, connects various facilities to the

applicant's [*14] high voltage transmission grid and is to provide for the transportation of power
away from the Perry nuclear power plant (Tr. VIII, 15; Co. Ex. 3C). The applicant proposed that its
share in this project's ten circuit breakers energized prior to the date certain and the associated plant,
or $6,777,487, be included in the plant in service determination nl (Tr. Vi, 119-120; Tr. VIII, 8; Co.

Ex. 1A, Sch, 8-4.1, p. 2 of 4).

n1 An eleventh breaker associated with the 1973-2PY project was recommended by the company for

CWIP treatment. See "CWIP" section, infra.

The City, being the only intervenor to address the Switchyard on brief, asserted that no rate base
recognition, whether it be plant in service or construction work in progress, should be approved for this
project (City Initial Brief, pp. 36-40; City Reply Brief, pp. 15-16). The City first argued that it is
improper for the company to account for the 1973-2PY project on a breaker-by-breaker basis. The
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Cornmission, however, finds this argument to be without merit. The issuc is not in what manner the
applicant treated the subject plant for accounting purposes, but whether the breakers and associated
plant met the used [* 15] and useful criteria set forth in Section 4909,15 Revised Code. n2

n2 For a discussion of the used and useful criteria, see The Cleveland Electric Ilfuminating Codpany,
Case No. 81-1378-EL-AIR, Opinion and Order, )anuary 5, 1983, at 5-6.

The City next asserted that the Switchyard is an integral part of the Perry nuclear power plant and that
it is improper to afford this project rate base treatment prior to recognizing the power plant. The City
does not address the fact that the Commission has twice before recognized the 1973 -2PY project in
rate base; n3 or the merits of company witness Maugans' testimony that the Switchyard has a used
and useful function quite apart from the Perry nuclear power plant, namely, to provide greatcr
transmission flexibility and reliability. n4 The City instead would direct our attcntion to selected
portions of the Staff's testimony. Staff witness Weiss stated that for calculating the completion level of
Perry Unit No. 1, the Staff considered the 1973-2PY project to be an integral part of the nuclear power
plant. Mr. Weiss, however, refused to concede during the City's cross-examination that a similar
switchyard would not have been required [*16] due to growth reasons irrespective of whether the
Perry units were constructed (Tr. XIII, 135-142). In any event, given the fact that the Staff at no time
recommended that any dollar amounts associated with this project should be excluded from the plant
in service determination, we feel that little credence should be given to the City's assertion that the
Staff also adopts the "intergral" theory. The Commkssion finds that the Switchyard should be
considered independent of the Perry nuclear power plant for ratemaking purposes.

n3 See The Cleveland Electric Illuminating Company, Case No. 81-1378-EL-AIR, Opinion and Order,
January 5, 1983 and The Cleveland Electric Illuminating Company, Case Nos. 81-146-EL-AIR and 81-
1565-EL-UNC, Opinion and Order, March 17, 1982.

n4 See Tr. VI, 117-118; Tr, VIII, 20-22.

The City further maintained that the applicant failed to meet its burden of proof that the costs
associated with this project are reasonable. The City, however, offered no witness on the issue. We find
this argument to be unsupported by the record. nl Lastly, the City argued that we should exclude from
rate base the entire 1973-2PY project because one transmission [*17] line might possibly be denied
certification some time in the future. We are, however, not inclined to do so. Should the Ohio Power
Siting Board, in a final decision, deny certification to the Perry-Henna transmission line, the
Commission will thereafter carefully scrutinize the used and useful nature of Switchyard plant that may
be associated with this line.

nl The Commission has held that although the burden of proof rests with the applicant utility in any
rate proceeding, there is an obligation upon those raising an objection to come forward with concrete
evidence supporting their objection before the burden is triggered. See The Dayton Power and Light
Company, Case No. 78-92-EL-AIR, Opinion and Order, March 9, 1979, at 20.

The Commission shall overrule the City's objection in its entirety. We find that the 1973-2PY project's
ten energized circuit breakers and the associated plant were used and useful within the meaning of
Section 4909.15 Revised CprJe. We conclude, therefore, that $6,777,487 is properly reflected in the
applicant's plant in service component of rate base.

Excess Generating Capacity

The Staff examkned the applicant's generating capability [*18] to determine if capacity exists which
exceeds that reasonably required to meet CEI's net peak demand and to afford an adequate reserve
margin. The Staff found, using a 20% margin test, the appiicant's reserve to be higher than the
reasonable average for reserve margins for the electric industry as a whole; however, by the alternate
15% margin test, which assumes the loss of the compariy's single largest unit, CEI's Avon Lake No. 9,
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the reserve is lower than the reasonable average. 1'he Staff recommended that no excess capacity
adjustment to rate base be made (Tr. XIII, 153-1.87; Staff Ex. 2, pp. 10-12; Staff Report, pp. 13-14;
Staff Report, Scti. 8.2; Staff Initial Brief, pp. 17-t8).

The City maintained that the Staffs use of the 15% reserve margin test is inappropriate. Although the
City provide testimony regarding its opposition to this alternate test (City Ex. 2, pp. 18-19), it
expressly declined to propose any excess capacity adjustment and stated that we, in fact, need not
make one (City Initial Brief, pp. 27-35; City Reply, Brief, pp. 8-15). GCWRO, on brief, alleged that
excess generating capacity exists on CEI's system at the present and recommended that an

adjustment be [*19] made. GCWRO primarily argued that the 15% reserve margin test is not proper
and that given the applicant's abllity to obtain emergency power from outside sources, the company's
generating reserves are unreasonably high (GCWRO Initial Brief, pp. 4-19; GCWRO Reply Brief, pp. 3-

14).

The applicant countered that there Is nothing on the record to substantiate an excess capacity
adjustment (Co. Initial Brief, pp. 7-8; Co. Reply Brief, pp. 6-8). CEI noted that reserve margin tests
are merely rules of thumb and that numerous factors should be considered when discussing a
company's capacity requirements (Tr. X, 79-90). Further, the company asserted that since the
Commission last decided that CEI did not have excessive reserves, 333 MW of oil-fired capacity have
been retired and the company experienced a new all-time high peak load (Co. Ex. 4, p. 40).

After a careful review of the evidence and arguments presented, the Commission concludes that the
record before us does not support finding that an excess capacity adjustment is appropriate at this
time. GCWRO's objection shall be overruled. The Commission, however, believes that a policy should
be developed which deals with the impact that [*20] Perry will have on the generating reserves of the
CAPCO member companies subject to our jurisdiction. Toward this end, we intend to open an
Investigatory docket in the near future.

Depreciation Reserve

Both Consumers' Counsel and the company pbjected to the Staff's calculation of depreciation reserve.
OCC's objection only went to the Impact that other objections might have on this calculation. The
company objected to the fact that the Staff only removed a "computed accumulated depreciation
expense" related to the adjustments to plant for the X-ray equipment in Account 325 and the
piezometer in Account 332. Company witness Chopp testified that the Staff should have deducted the
entire dollar amount associated with these items from the reserve (Co. Ex. SB, p. 6 and Tr. III, 56).
Staff witness Hensel testified that the Staff's depreciation reserve adjustment was correct unless the
applicant retires this equipment from plant in service (Staff Ex. 8, p. 7). Since these two plant items
are now in the process of being retired (Co. Ex. 56, p. 6), we will adjust the depreciation reserve

accordingly.

Construction Work in Progress (CWIP)

Section 4909.15(A)(1) Revised Code provides [*21] that the Commission may, In its discretion,
include a reasonable allowance for CWIP in the rate base determination. Eligibility for the allowance is
limited by this Section to those projects which are at least 75%complete. 5ection 4909.15(E) Revised
Code further provides that the allowance may not exceed 20% of the remainder of rate base. The
applicant has proposed four projects, ni with a total jurisdictional date certain cost of $782,639,984, to
be considered by the Commission in establishing a CWIP allowance for purposes of this proceeding (Co.
Ex. IA, Sch. B-4). Due to the 20°Jo statutory cap, the maximum permissible allowance would be some
$392,037,000, as determined based on the Staff's initial rate base recommendation (Staff Report, Sch.

7).

n1 CEI originally proposed Beaver Valley Unit No. 2 for CWIP recognition but withdrew the schedules
and did not offer any testimony in support of same (Tr. VIII, 2; Tr. XIII, 106-107, 124-125).

Among the projects CEI has proposed for CWIP recognition is Perry Unit No. I and Common (Perry), a
nuclear power plant currently being constructed by the applicant, and owned in various proportions by
the CAPCO member companies. As of the [*22] date certain, CEI's share in the cost of the Perry
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facility was $771,555,381 (Co. Ex. lA, Sch. B-4). No objection was made to the Staffs determination
that Perry was more than 750/o complete as of March 31, 1984. n1 The single question, therefore, is
whether the Commission should, in an exercise of its discretion, recognize a portion of the applicant's
investment in Perry for ratemaking purposes. The positions of the intervenors, the Staff, and CEI are

summarized as follows.

nl The City's objection to the percent completion of Perry was withdrawn. See Notice of Clarification
concerning the City's objections, Item No. 3, p. Z.

OCC, the City, and GCWRO each objected to any CWIP allowance for Perry primarily on the basis that
this plant will not be used and useful during the perfod of time that rates set in this proceeding are
expected to be in effect. The City and GCWRO also argued against any CWIP for Perry because of
alleged excess generating capacity on the applicant's system (OCC Initial Brief, pp. 3-29; OCC Reply
Brief, pp. 2-12; City Initial Brief, pp. 3-43; City Reply Brief, pp. 2-16; GCWRO Initial Brief, pp. 4-19;
GCWRO Reply Brief, pp. 3-14). The Staff, however, [*23] recommended that the Commission
approve an allowance on the theory that Perry will be in service during the time that rates set herein
are anticipated to be in effect (Staff Initial Brief, pp. 3-7; Staff Reply Brief, pp. 1-2). CEI maintained
that an allowance for Perry is appropriate because the project will be providing service to kts customers
prior to the end of 1985. The applicant presented the Commission with a number of proposals from
which we might select an appropriate CWIP dollar amount (Tr. XXIII, 43-47, 74-78; Co. Initial Brief,

pp. 4-15; Co. Reply Brief, pp. 3-13).

The Commission finds that no construction work in progress allowance for Perry should be recognized
for purposes of ratemaking in this proceeding. The numerous delays over the years in the Perry
construction schedule and the escalating costs for completion are well documented (Tr. III, 104-106;
WPB 4. if). As far into the test year as September 13, 1984, budget changes for this project were being
disclosed. The latest revision represents an approximate $218 million increase for additional
construction labor and support staff, materials and equipment, and an allowance for claims and other
costs related to [*24] existing contracts. To this amount $147 million may be added, the result of an
assignment of costs from Perry Unit No. 2 to Perry Unit No. 1 and Common (Tr. III, 50-56, 107-110;
Tr. IV, 11-24; Tr. V, 61-69; Co. Ex. 5B, pp. 2-3). In February 1984, further delays In the Perry
construction schedule were announced. Since the time that we first authorized rate recognition for this
project, the significant positive net generation date was pushed from March, 1985 to September, 1985
and the commercial operation date from May, 1985 to the end of 1985. n2 Even these dates must now
be viewed with skepticism in light of the current lag in Perry's critical path and the yet-to-be resolved
licensing contingencies involving this particular project,

n2 See The Cleveland Electric Illuminating Company, Case No. 81-1378-EL-AIR, Opinlon and Order,
January 5, 1983; See also Ohio Edison Company, Case No. 83-1130-EL-AIR, Opinion and Order, July
27, 1984; See also The Toledo Edison Company, Case No. 82-1024-EL-AIR, Opinion and Order, August

3, 1983.

In conclusion, we find that the applicant has failed to satisfactorily demonstrate that Perry will be of

benefit to consumers [*25] during the period of time that the rates set in this proceeding are
antlcipated to be in effect. As a result, the Commission does not believe that it would be an appropriate
exercise of our discretion to shift the risk from the shareholder to the ratepayer at this time by
recognizing a CWIP allowance for Perry. Neither the company's nor the Staff's recommendation shall be

adopted.

Before addressing the propriety of a CWIP allowance with regard to the remaining recommended
projects, a few matters directty relating to Perry should be dispensed with. First, the applicant
requested that the Commission authorize an allowance for funds used during construction, or an
equivalent charge, on plant in service not yet reflected in rates for Perry (Co. Initial Brief, pp. 14-15).
We decline to do so. CEI, if it wishes to amend its accounting procedures, should file an application for
approval. Second, we see no need in light of our decision not to allow CWIP treatment for Perry to
address OCC's request that we define the meaning of "plant in service" for this project; or to address
the City's and GCWRO's excess capacity arguments at this juncture. n1 Lastly, we agree with the

000130

11ttp:Jlwww.lexis.colnlresearch/rehieve?cc=&pushme=l&tmprBSel=al3&totaldocs=&tag... 1 t11212009



Search 52 Rc,ults - 8=1-188
Paee 9 of 45

intervenors [*26] that an investigation of Perry should be conducted by this Commission (GCWRO

Initial Brief, pp. 10-13; GCWRO Reply Brief, pp. 9-10; City Initial Brief, pp. 41-43; OCC Reply Brief, pp.

11-12). Accordingly, the Commission will detail such an investigation by subsequent Entry.

nl The Commission will be looking into the matter of generating reserves. See the "Excess Capacity"

section, supra.

The applicant has recommended that a CWIP allowance for the 1973-2PY project's eleventh circuit
breaker, noted supra in the "Plant In Service" section, be included in the rate base determination. The
CWIP amount proposed for inclusion is $2,777,253 (Co. Ex. 3, p. 6; Co. Ex. 1A, Sch. 6-4). Company
witness Moore testified that this breaker will be energized and in service in March, 1985 (Tr, VI, 118;
Tr. VIII, 13). The company also proposed a $6,900,249 CWIP allowance for the 79-2FX project which
consists of six job orders that collect the costs for the institulation of two transformers at the
applicant's Fox Substation and associated facilities at the Harding and Fowles Substations (Co. Ex. 3, p.
6; Co. Ex. 1A, Sch. B-4). This project is expected to go into service during the [*27] first quarter of
1985 (Tr. VI, 126-128). Lastly, the applicant proposed its 82-2EL project for CWIP recognition in the
amount of $1,407,101. This project consists of three job orders which collect the costs for the
conversion of the Eastlake Substation to a ring bus configuration to accommodate the addiGon of a
second transformer. The conversion was completed in May, 1984 (Co. Ex. 3, pp. 6-7; Co. Ex. 1A, Sch.

B-4).

The Staff determined that the above-noted projects were each more than 750/a complete and, relying
on a "productive" CWIP formula, recommended that all, or some portion, of the allowances proposed
by the applicant be included in this proceeding (Staff Report, p. 20; Staff Initial Brief, pp. 8-9; Staff
Reply Brief, pp. 1-2), n2 The intervenors, although originatly objecting to the Staff's determination
regarding the percent completion of these three "miscellaneous" projects, did not pursue the matter,
nl In fact, aside from the City's assault on the 1973-2PY project, no intervenor specifically addressed
any of these projects on brief. We believe the City's arguments against a CWIP allowance for the 1973-
2PY project suffer the same shortcomings as were noted in the "Plant [ 28] In Service" section,

supra, and should be overruled.

n2 In that the Commission has already found that the 1973-2PY project should be considered
independent of Perry for ratemaking purposes, and given the timing of this Opinion and Order nearly
coincident with the in-service date of the eleventh breaker at the Switchyard, as well as the 79-2FX
project, there should be no need to address the Staff's novel formula approach. We would note,
however, that to the extent this technique seeks to apply the 200/o statutory cap on individual projects
before calculating the includable amount, the Commission considers it not only to be inconsistent with
our long-standing practice, but contrary to Section 4909 15(E) Revised Code.

ni OCC witness Brosch even recognized these three projects in his recommended rate base (OCC Ex.

1, Sch. B).

The Commission concludes that the CWIP allowances proposed by the applicant for the three projects
other than Perry should be included in this proceeding. The 82-2EL project is currently providing
service and the other projects, namely, the 1973-2PY and 79-2FX projects, will be in service nearly
coincident with the rates to be set herein. Accordingly, [*29] the CWIP amounts to be reflected in
rate base are $2,776,881 for the 1973-2PY project n2, $6,900,249 for the 79-2FX project, and

$1,407,101 for the 32-2EL project.

n2 This amount reflects the revised allocation factor.

Working Capital

There were various issues raised with respect to the cash component of working capital, the allowance
for fuel inventory, the allowance for materials and supplies, the allowance for the deferred nuclear fuel
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cost balance, and the deduction of unclaimed customer deposits from working capital. Each of these
issues is discussed below.

Cash Cornponent

CEI seeks an allowance for cash working capital of a negative $860,054 based on a formula approach.
This formula consistcd of 1/8 of operation and maintenance expenses less fuel and purchased power,
plus 8/365 of electric fuel cornponent (EFC) expense, less 1/4 of current federal income taxes plus
other taxes except for F.LC.A. and the .750/a excise tax surcharge (Co. Ex. 1A, p. 39). However, at the
request of the Staff, the cornpany performed and submitted a lead/lag study. See OCC Ex. 14 and 14A
and Co. Ex. 14, 14A and 14B. The Staff indicated in the Staff Report that it intended to use [*30] the
lead/lag study to either verify and support the reasonableness of the formula approach as presently
used, or to recomrnend a modified formula which would reflect any adjustments that may be required
based on the review and analysis of the lead/lag study (Staff Report, p. 17). Since the lead/lag study
was not available at the time of the filing of the Staff Report, the Staff had made a tentative
recommendation of a negative $1,533,000 based on a formula approach (Staff Report, pp. 16-17 and
146). Consumer' Counsel objected to the Staff's intended use of the study, its faiture to perform a
study in this case, and its failure to recomrnend that a study be done in the next case. The company
objected to having to prepare such a study in this case and to the Staff's computation of a negative
component of cash working capital.

At the hearing, company witness Blank explained the results of the lead/lag study, but maintained the
position that the forrnula approach, and not the lead/lag study, ought to be used by the Commission.
The updated lead/lag study prepared by the applicant produced results of $64,738,000, $8,559,000, or
$14,715,000 depending on the treatment of excise taxes (Tr. [*31] XI, 10). This study was based on
data from 1983 and extrapolated to 1984 test-year data. Staff witness Hensel analyzed the lead/lag
study, found it to be generally well conducted and accurate, made certain adjustments, and arrived at
a cash component of a negative 15,226,000 (Staff Ex. 8, pp. 19-35 and Staff Ex. 8, DAH-5).
Consurners' Counsel witness Brosch also analyzed CEI's lead/lag study, made certain modifications,
and recommended that a cash component of a negative $54,454,094 be utilized by the Commission
(OCC Ex. 1, pp. 37-60 and OCC Ex. 1A).

Before discussing the lead/lag study and the variou proposed rnodifrcations, it is important to keep in
mind the purpose of such a study. Over the past several years, this Commission has utilized a formula
approach or a variant thereof in determining the cash component of working capital. The formula
approach has as its chief advantage the case with which it can be applied, but it recessarily makes
several critical assumptions. Froni time to time, some of these assumptions have come under attack,
generally by intervenors in rate cases. In response to similar concerns expressed in The East Ohio Gas
Company, Case No. 82-901-GA-AIR, {*32] Opinion and Order, August 19, 1983, at 7, the
Commission ordered East Ohio to conduct a lead/lag study for its next rate case. The Staff has also
requested other rnajor utility companies to conduct such studies in pending rate cases including this
one. The purpose of requiring such studies is to test the validity of those assumptions undcrlying the
formula. In other words, are the assumptions still valid under today's operating condictions? We
believe that a single lead/lag study can be a useful tool in checking those assumptions. It is not now
nor was it our Intent to rcqulre or even suggest that comprehensive lead/lag studics be performed in
each rate case. Rather, the use of a single lead/lag study will either verify the reasonableness of the
formula or necessitate the modification of the formula to conform with present day operating
conditions. If there are significant changes in leads or lags, then it may be appropriate to update a
particular item. The lead/lag study performed by the company in this case required over 3,000 hours of
labor (Co. Ex. 14, p. 17). This is the reasoning behind the lead/lag study.

Although the Staff and OCC witness Brosch agreed that the lead/lag [*33] study performed by the
company was generally well conducted and accurate, CEI witness Blank felt there were certain areas
not adequately treated in the study which rendered it not of "decision making quality" (Co. Ex. 14, pp.
17-19). The company, on brief, argues that the lead/lag study makes countless assumptions and that it
Is not the rnost accurate method to determine working capital. We agree that there are certain
necessary assumptions made in the lead/lag study, but the company provides us with no alternative
rnethod of checking the validity of the broader assumptions contained in the formula. The Commission
acknowledges that a Iead/lag study Is not a panacea, but a comprehensive analysis of the leads and
lags of expenses and the revenue lag does tend to provide a clue as to whether the formula's
assumptions are still valid.
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In order to judge the differences between the three versions of the lead/lag study and determine which
adjustments are appropriate, it is necessary to define what it is that the lead/lag analysis is attempting
to measure, i.e., what is cash working capital? Company witness Blank defined it as the regulatory
device which is included in rate base to [*34] account for the totality of credit effects which relate to
the operations of a utility (Tr. XI, 128). Staff witness Hensel testified that it is the amount of a utility's
accounts receivable that an investor or investors must finance to cover the payment lag from the date
service is rendered to the collection of cash payments for that service, as offset by non-investor funds
(Tr. XV, 93). OCC witness Brosch stated that it is the amount of cash needed by a utility to pay its
expenses incurred in providing service for the period during which the utility has expended cash in
advance of the collection of revenues (OCC Ex. 2, p. 37). The Commission is in agreement with Mr.
Blank and Ms. Hensel that the latter definition is too narrow because such a definition only attempts to
match the lag in the receipt of revenues which match cash expenses, instead of all revenues received

and cash expenses.

Turning now to the lead/lag study itself, one of the major differences between the applicant, the Staff
and OCC was the treatment of excise taxes. Company, witness Blank believed that the entire 4.75%
tax should be treated as a prepayment based on the privilege year concept (Co. Ex. 14, p. [*35] 30
and Co. Ex. 14B, Appendix 1, p. 1 of 3), while OCC witness Brosch believed that excise taxes were
collected from ratepayers prior to the installment payments made by CEI (OCC Ex. 2, pp. 48-49). The
Staff, however, separated the excise tax into two components, finding that there was a distinct
difference in the recovery of the 4.0% and the .75% portions (Staff Ex. 8, pp. 22-26).

Staff witness Hensel explained that the lag in excise taxes should be calculated from the mid-point of
the period to which the tax liability relates to the date these taxes are paid. In other words, for the
excise tax fiscal year from May 1, 1983 to April 30, 1984, the payment dates would be October 15,
1983, March 1, 1984, 7une 1, 1984 and December 24, 1984 (wlth the last payment being a"true-up
payment") (Staff Ex. 8, pp. 22-23 and Staff Ex. 7). Despite the fact that utilities expense gross receipts
taxes on their books in the "prWilege year" instead of the year during which the tax liability was
incurred, the Commission, for ratemaking purposes, has calculated the allowance for excise taxes on
the basis of test-year revenues, under the assumption that test-year revenues would be representative
of [*36] the level of gross receipts upon which the utility would be taxed. The Commission has also
adjusted the level of authorized revernies to recognize the fact that excise taxes vary with revenue.
Staff witness Hensel concluded that customers were reimbursing the company prior to the time the
company has to pay the 4% portion of the tax.

However, the 75°!o portion of the tax warrants different treatment. As Staff witness Hensel explained,
when the legislature first approved the .71% additional excise tax, the Commission authorized those
companies which requested permission to collect the additional .71% excise tax through a surcharge
rider but the recovery from customers began after the company paid the taxes. The next year the
legislature increased the .7101a additional tax to .75%, but utilities could only recover the .750/0 after
the entire .71% tax liability had been recovered. Again, when the .750/o additional tax was made
permanent, utilities could request permission to continue the surcharge but only after the
temporary .75% tax was entirely recovered. Staff witness Hensel testified that CEI did not begin to
charge customers for the .75% excise tax until January 10, 1984 which [*37] was after the first
estimated payment had been made. Therefore, the collection of the .75% tax from customers has
continually lagged the payment by the company. If one were to look at the mid-point of the collection
period, or about July 9, then three of the estimated payments would have been made prior to the mid-
point of the collection period. The Commission agrees with Staff witness Hensel that because of the
Iegislation and history regarding the .750/o portion of the excise tax, the 4% portion should be treated
as an expense lag and the .75% as an expense lead.

The next major difference among the parties involved the treatment of the so-called "non-cash" items,
namely, depreciation, defferred taxes, deferred investment tax credits (ITC), and return on equity.
OCC witness Brosch labels these items as "non-cash" since there is no cash payment of expenses on a
day-to-day basis (OCC Ex. 2, p. 50). "Non-cash" items is really a misnomer since it is apparent that
the property subject to depreciation, and which gives rise to deferred taxes and deferred ITC, was
purchased or constructed through cash payments and that dividend payments to common shareholders
are paid in cash. As we [*38] indicated earlier, we believe that a lead/lag study, if it is to be a
comprehensive one, must look at all revenues received and cash expenses rather than only the lag in
the receipt of reventies which match cash expenses.
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Consumers' Counsel, on brief, cites the decisions of other jurisdictions and language In this
Commission's August 7, 1984 Opinion and Order in The Dayton Power and Light Company, Case No.
83-777-GA-AIR, at 7-8 in support of its position that "non-cash" items should not be included in the
lead/lag study (OCC Initial Brief, pp. 38-41). With respect to the DP&L case, supra, OCC is correct that
the Commisslon suggested that these "non-cash" items should not be included in a lead/lag study. See
DP&L, supra, at 8. However, it should be remembered that in DP&L, supra, the Commission rejected
the use of the lead/lag studies in favor of the formula approach. The dicta cited by OCC was intended
to present this Commisston's view as to how those issues would be decided if a lead/lag study were
used. Of course, that dicta was necessarily based upon the record and the arguments contained in
Case No. 83-777-GA-AIR. The Commission must base its [*39] decision in each case upon the record
before it, See Ideal Trans,portation Co. y,. Pub. UtiL Comm. (1975) 42 Ohio St. 2d 195. Based upon the
record and the arguments presented in this case, particularly the testimony cf Mr. Blank (Co. Ex. 14,
pp. 7-13) and Ms. Hensel (Staff Ex. 8, pp. 14-16), the Commission believes the more enlightened
approach is to include all items, including the so-called "non-cash" items, in the lead/lag study. An
illustration is appropriate at this point.

When a piece of property (other than land) is placed into service, the investment In that property is
charged to the appropriate plant account and eventually becomes a part of the rate base, Customers
are charged a depreciation expense each month on that property so that the investment in the
property will eventually be returned to investors over the useful life of the property. Each month,
depreclation expense is recorded on the company's books. The accumlation of those depreciation
expenses or the reserve for depreciation is deducted from rate base in a rate case because represents
in theory the amount of the investment already returned to the investor. However, at any given point

in time, [*40] such as the date certain, the balance of the depreciation reserve always includes
approximately 42 days' worth of uncollected provision for depreciation expense. In other words,
because of the revenue lag there is always about a month and a half difference between the time the
rate base is reduced (when the expense is recorded) and the time that expense is recovered through
the collection of revenues. This same concept is equally applicable to deferred income taxes and
deferred ITC. This does not constitute an attempt to track the exact level of recovery of a certain
expense, but rather merely recognizes a timing difference between the booking and the collection of an
expense. Toe exclude these items from the lead/lag study would be to distort the revenue lag. It is
clear that the financing of the cost of service to customers, not just current cash expenditures, must be
recognized in working capital.

With respect to the return on equity, OCC witness Brosch takes issue with the assumption that
common shareholders expect a return on their investment daily (OCC Ex. 2, pp. 50-51). Fie felt that if
the return on equity were to be included in the lead/lag study, that the rate of return [*41] ought to
be adjusted downward (OCC Ex. 2, pp. 57-59). Staff witness Hensel pointed out that the earnings of
the company are effectively reinvested as additional common equity, as earned, pending any payment
for dividends (Staff Ex. 8, p. 17). Further, it would be one-sided to include the lead in payments of
interest and preferred dividends in the study and not the lag associated with the return on equity (Staff
Ex. 8, p. 17). See also Duke Power Co 49 P U R. 4th 483 at 510. We do not believe that the rate of
return must be adjusted in this case merely because in testing the assumptions contained in the
formula approach to working capital we find it necessary to recognize the revenue lag associated with
common equity.

On the other hand, the company opposes the inclusion of expense lags associated with interest
payments on long-term debt and dividend payments to preferred stockholders. The Staff concluded
that such payments are not paid until after the related revenues are received by the utility (Staff Ex. 8,
pp. 17-18). The applicant argues that when a utility issues debt or preferred stock and pays out
interest and dividends in cash between rate cases, there [*42] can be no expense lag (Co. Initial
Brief, p. 21). Here the applicant is confusing questions of over- or underrecovery with questions of
timing. The authorized rate of return is based on a weighted cost of capital. Bondholders and preferred
stockholders generally receive interest and dividends on a semi-annual and quarterly basis, while
equity owners are entitled to income when service is rendered. Therefore, an expense lag should be
associated with interest and preferred dividends, while a zero expense lag and a full revenue lag should
be utilized for the return on equity. The Commission has, however, adjusted the expense lag for
interest in light of Mr. Blank's testimony that $175 million in long-term bank loans had interest
payment schedules which range from 30 to 90 days offered on a periodic basis (Co. Ex. 28, p. 8).
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CEI also expressed other miscellaneous concerns regarding the use of the lead/lag study. The fact that
the level of fabor expense has changed over time is really a problem of an underrecovery of an
expense through rates of nominal dollars and not one which should be compensated for through
working capital (Tr. XI, 210-211). The Staff recognized ttre company's [*43] concerns in the area of
EFC revenues and the other-than-labor, but found the assumptions employed to be reasonable. The
company did provide nearly nine months' worth of data on the residential moratorium on shut-offs, and
while we would have preferred to have a full year's data, its unavailability should not render the study
invalid. We have in fact utilized Mr. Blank's updated revenue lag of 42.37 days instead of the original
total revenue lag of 41.05 days which reflects the change due to the effect of the Percentage of Income
Payment (PIP) plan. Finally, the applicant never quantified the effect of CEI's newly-introduced field
draft account on other-than-labor expenses (Co. Ex. 14, p. 18).

In surnmary, we find the use of a lead/lag study for purposes of testing the assumptions contained in
the formula approacti to be reasonable. the Commission has deterrnined the Staffs analysis, as
inodified herein, to be reasonable and we will adjust the formula accordingly. We have utilized the
Staff's revised Department of Energy (DOE) assessment lag and the allowable expense levels in this
case to determine the weighted lag days, and have synchronized the federal income tax expense
with [*44] the working capital to be included in rate base. In developing her recommended revised
formula, Staff witness Hensel used a "cash-in, cash-out" concept. The revenue lag ratio applied to
adjusted operating revenues gives us the "cash-in" or the amount Investors must finance to cover the
payment lag from the rendition of service to the date the cash is collected from customers for that
service. The "cash-out" represents the non-investor supplied funds which the provided by the utility
postponing payments to employees, vendors, taxing authorities, and others beyond the date that
service is provided. This is computed by multiplying the expense lag ratio by the sum of total operation
and rnaintenance expense (excluding uncollectibles and nuclear fuel disposal costs) plus current federal
income taxes, taxes other than Income taxes, interest, and preferred stock dividends. The netting of
"cash-in" and "cash-out" gives us the casti component of working capital. The Commission has utilized
a formula of 11.6082% (revenue lag ratio) of the adjusted test-year operating revenues less
16.40820/a (expense lag ratio) of the sum of total operation and maintenance expenses (excluding
uncollectibles [*45] and unclear fuel disposal costs) plus the current federal income taxes, taxes
other than income taxes, interest, and preferred stock dividends, or a cash component of a negative
$9,907,000. In the next rate case, the burden of profuction will be on ttie party or parties challenging
ttie use of this newly-adjusted formula.

Materials and Supplies

Ttie Staff recommended that the materials and supplies component of working capital be determined
based on a March, 1983 to March, 1984 average monthly inventory balance approach (Staff Ex, 6, pp.
15-16; Staff Report, Sch. 11); while the applicant proposed that the allowance be developed by using a
thirteen-months ended October, 1984 average balance computation. The Staff's method would produce
a materials and supplies allowance of $27,231,000. The company's, with a continuity ratio applied and
with "betterments" removed, would result in a $28,406,070 allowance on a total company basis (Tr. V,
116-122; Co. Ex. 5B, pp. 3-4; Co. Ex. SE).

Only GCWRO and the applicant addressed this rnatter on brief. GCWRO argued that the company had
not adequately demonstrated that its October, 1984 material and supply inventory levels were
reasonable and, [*46] therefore, recornmended that the lower allowance proposed by the Staff be
adopted (GCWRO Initial Brief, pp. 22-24; GCWRO Peply Brief, p. 15). CEI maintained, however, that
the record fully supported the appropriateness of utilizing the latest known level. As explained by the
applicant, the 1984 increase in inventory over prior periods is attributable to new production plant in
service, the company's efforts to maintain a stock level more in keeping with its normal needs than had
been inventoried during the 1983 cost containment program, and ttie effects of inflation. Ttie applicant
noted that its proposed treatment is more likely than the Staffs to properly reflect the cornpany's
material and supply requirernents during the upcoming period and, further, that it is consistent with
the rnethodology adopted by the Commission in CEI's last general rate case (Co. Initial Brief, pp. 25-
26).

The Cornmission finds the applicant's recommendation to be well made. Accordingly, CEI's proposed
allowance of $28,406,070 on a total cornpany basis shall be the amount included as the rnaterials and
supplies component of working capital. We have previously found the use of an updated average
monthly balance [*47] approach to be appropriate for CEI. See The Cleveland Electric Illuminating
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Company, Case No. 81-1378-EL-AIR, Opinion and Order, January 5, 1983, at 11-12. We see no reason
to depart from this practice given that there is nothing on the record to indicate that use of the
applicant's method will not properly reflect the company's material and supply requirements during the

upcoming period.

Fossil Fuel Inventory

The fossil fuel component of the working capital allowance must take into account the applicant's
necessary investment in both coal and oil inventories. In its two-month update, CEI proposed an oil
allowance in the amount of $6,379,727 and a coal allowance in the amount of $50,282,872, or a
combined fossil fuel inventory allowance of $56,662,599 (Co. Ex. 1A, Sch. B-5; WPB-5, b, Ex. 1A, p.
1). At the hearing, the applicant recommended that this amount be increased to $58,023,239 to reflect
the actual number of tons of coal burned at the Bruce Mansfield unit during the twelve months ended
October, 1984 (Tr, VIII, 47-49; Co. Ex. 12C). The company also proposed an allowance in the amount
of $11,061,951 for the above-normal coal inventory level resulting from CEI's [*48] stockpiling
efforts in anticipation of a 1984 United Mine Workers of America (UMWA) strike (Tr. VIII, 51-60, 69;

Co. Ex. 12B). The two issues addressed on brief which relate to the fossil fuel component of working
capital involve the applicant's proposed $11,061,951 additional working capital allowance for the
above-normal coal inventory and the approach to be followed in determining the normal coal stock
requirements for the CEI-owned and operated plants.

The Staff opposed the applicant's request to increase the working capital allowance by an additional
$11,061,951 for the strike buildup. The Staff argued that CEI should be permitted to earn a return only
on its investment In a reasonable and normally expected level of fuel inventory, and not on the
abnormal level occasioned by the applicant's 1984 UMWA strike preparation measures (Staff Ex. 6, p.

17; Staff Initial Brief, pp. 19-20; Staff Reply Brief, pp. 6-8). GCWRO joined in the Staff's
recommendation that the strike-related investment be excluded from working capital ( GCWRO Reply
Brief, pp. 18-19). CEI, however, argued that, absent Commission approval, it has no means to earn a
return on its investment in this stockpiled [*49] coal; and, further, that unless rate recognition is
authorized i n this proceeding, thereby allowing the applicant to gradually reduce the inventory, the
company will not require current purchases from Ohio coal producers to the detriment of all (Co. Initial
Brief, pp. 22-25; Co. Reply Brief, pp. 19-21).

The Cornmission finds that the proposed $11,061,951 allowance, representing the applicant's above-
normal level of coal inventory, should be excluded from the fossil fuel component of working capital. As
we have stated previously, the fuel inventory calculation should not reflect abnormal events such as
strikes. See Monongahela Power Company, Case No. 81-1516-EE-AIR, Opinion and Order, December
15, 1982, at 6-7 (and the cases cited therein); See also The Cleveland Electric Illuminating Company,
Case No. 80-376-EL-AIR, Opinion and Order, May 1, 1981, at 17 (and the cases cited therein).

A number of recommendations were offered with regard to the approach to be utilized for determining
the normal coal stock requirements at the CEI-owned and operated plants. The company maintained
that 949,437.56 tons of coal represents the normal amount required for these plants. [*503 Toe
arrive at the proposed tonnage for the company-operated plants, the applicant first defined day's
supply as the average daily forecasted burn for the highest three consecutive months in a six-month
period, multiplied this day's supply by 55, the supply the company believes should be maintained at
the company-operated plants, and priced the resultant tonnage at the date certain delivered cost of
coal per ton by plant. For the Ohio Edison-operated Bruce Mansfield plant, however, CEI employed
Ohio Edison's calculation of day's supply which is based on a twelve-month historic rolling average burn
rate, multiplied this day's supply by 60, the supply that Ohio Edison believes is adequate for its plants,
and priced the calculated tonnage at the date certain delivered cost of coal per ton at the Bruce
Mansfield unit (Tr. VIII, 50, 61-65; Co. Ex. 12, pp. 2-10; Co. Ex. 12A). Company witness Soucie noted
that this calculation resulted in a tonnage requirement lower than the coal Inventory level actually
maintained at the company-operated plants during calendar year 1983 (Co. Ex. 12, p.3).

The Staff employed a methodology different from that of the applicant's to test the
reasonableness [*51] of the result CEI had reached. The Staff calculated, by plant, the average day's
burn for the twelve-month period ended March 31, 1984 utilizing information based on the actual
nurnber of tons of coal consumed at a given unit divided by the actual number of days that the
particular unit was operational (Tr. XV, 54). The Staff concluded, based on its historical data approach,
that the 949,437_56 tons of coal, as determined by the company, was In fact representative of CEI's
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normal fuel inventory requirements at the company-operated plants. The Staff, therefore,
recommended that the fossil fuel inventory allowance reflected in the company's two-month update
should be the amount inrJuded in working capital (Tr. XIV, 139; Staff Report Sch. 11).

The City asserted that regardless of which approach was used to determine a normal coal stock level

for CEI, the applicant should be allowed to earn a return on its investment in no more than a 40-day
emergency supply (City Initial Brief, pp. 47-48). The Commission finds that there is no support on the
record for the City's position. The City also maintained that a standardized definition for day's supply is
needed (supra); however, the [*52] Commission believes that there is little to be gained from such
an exercise as each company will continue to base its inventory level on its own individual needs
irrespective of how day's supply is defined for ratemaking purposes.

GCWRO recommended yet another approach for determining the coal inventory needs for the CEI-
operated plants. GCWRO suggested that we adopt Ohio Edison's number and definition of day's supply
to compute the appropriate level to be allowed for the CEI-owned and operated plants. This method
would result in reducing the proposed fossil fuel component allowance by $3,807,672 (GCWRO Ex. 4).
GCWRO argued that the method employed by CEI to establish the proper fuel inventory amount, and
the calculation performed by the Staff to verify the reasonableness of the requested level, may produce
inflated results (GCWRO Initial Brief, pp. 25-30; GCWRO Reply Brief, pp. 16-18).

The issue, then, is which methodology best determines the appropriate level for coal inventory
requirements at the CEI-owned and operated plants. We believe that the Staff's method and the
applicant's method, which are both premised on company-specific data, are far superior benchmarks

for determining [*53] a reasonable fuel inventory allowance for CEI than is GCWRO's proposed
application of the Ohio Edison definition, a measure which implicitly assumes that the inventory
requirements of CEI and Ohio Edison are identical. Mindful that the company's method produced an
inventory level lower than that actually maintained by the applicant at its plants in 1983 and that the
Staff has recommended the proposed level is reasonable based on its independent evaluation, we
conclude that CEI's requested allowance for coal inventory should be accepted for purposes of this
proceeding. Nottng that no objections were raised to the company's recommendation to increase the
allowance to reflect the more current Bruce Mansfield burn data provided at the hearing, the
Commission finds that $58,023,239 should be included as the jurisdictional fossil fuel component of

working capital.

Deferred Nuclear Fuel Cost Blanace

The Staff recommended that a thirteen-month test-year average balance net of tax approach should be
used in the determination of the allowance for the deferred nuclear fuel cost component of working
capital (Tr. XV, 51-52; Staff Report Sch. 11); while the applicant recommended that the latest [*54]
known thirteen months' actual average balance net of tax should be relied upon. Aside from a footnoe
on brief, however, CEI did not pursue this matter (Co. Ex. 5B, p. 5; Co. Ex. 5E; Co. Initial Brief,
footnote 17, p. 26). The Commission finds that a thirteen-month test-year average balance net of tax
approach, as recommended by the Staff, should be employed in the determination.

Compariy witness Chopp testified that should the Commission adopt the Stafrs proposed treatment, a
correction would be needed to reflect a $1,337,212 March, 1984 debit that had been posted in the
followirig month (Co. Ex. 5B, pp. 4-5). The Staff agreed with the applicant (Tr. XV, 39-41; Staff Ex. 6,
pp. 16-17). Accordingly, the Comrnission finds that the Staff should reflect the $1,337,212 debit in the
deferred riuclear fuel cost balance computation.

Customer Deposits

We have deducted $26,000 from working capital, which represents the date certain balance of
unclaEmed customer deposits recommended by OCC witness Hurwitz and agreed to by Staff witness
Hess (OCC Ex. 3, p. 5; OCC Ex. 1, Sch. 6.2; Staff Ex. 6, p. 20).

The following schedule presents in summary form the Commission's determination of the
allowance [*55] for working capital.

Jurisdictional Working Capital Allowance

(000's Omitted)
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Cash Component $ (9,907)

(Derived from Staff's

Analysis of Lead/Lag Study

o-vith Modifications and
Includes Fuel Expense Lag)

Fuel Inventory 58,023

Materials and Supplies 28,316

Deferred Nuclear Fuel Cost

(Net of Tax) 500

Deferred Quarto Coal Cost

(Net of Tax) 7,420

Customer Deposits
(including Unclaimed Deposits) (1,662)

Jurisdictional Working Capital
Allowance $ 82,690

Deductions from Rate Base

I'age 16 of 45

Three issue were raised regarding certain deductions from rate base. First, we have adjusted the
Staff's deduction from rate base for the unamortized nuclear fuel cost and certain deferred incomo
taxes. Staff witness Hess agreed with company witness Jirousek that the Staff's unamortized nuclear
fuel cost should be reduced by 46°I° due to the effect of normalizing this item in the cost of service (Co.
Ex. 58, p.5). Further, Mr. Hess agreed that there was a double count on Schedule 12 of the Staff
Report and that, therefore, line 11 on that schedule should be eliminated (Co. Ex. 9B, pp. 15-16 and
Staff Ex. 6, p. 18).

Next, we must overrule OCC's objection as to the StafPs alleged [*561 failure to deduct all date
certain Account 283 deferred income taxes from rate base. The tax timing difference related to the
accelerated property tax, which appears to be the target of OCC's objection, has been accorded flow-
through treatment for ratemaking purposes (Tr. VI, 64-78). Therefore, since this item is flowed
through and the Commission has generally adopted Mr. Brosch's theory (although modifying his
figures) in calculating the amount of the reconciiing Item for the acceierated property tax deduction
(see "Federal Income Tax Expense" section, lnfra), there is no need for an additional rate base
deduction (Staff Ex. 6, p. 21). The 1959 additional property tax deduction of $4,968,000 was already
deducted from rate base (Staff Ex., p. 148 and Co. Ex. IA, Sch. B-7).

The final issue to be discussed in this section is the Staffs treatment of the company's accrual for the
Clinch River Liquid Metal Fast Breeder Reactor project (the Clinch River project). The Clinch River
project was a prototype of a nuclear power plant which was developed as a research project. It was
built in Tennessee and a number of utilities and the federal governrnent provided the funding (Tr.

[*57] IV, 98). CEI participated in this project to gain research and development knowledge that
might be applicable to a future power plant sponsored by CEI (Tr. IV, 98A). The project has since been
terminated and the company has ceased accruing for this item (Tr. III, 91). The applicant did have this
item included in the cost of service for about 294 days and, theoreticaliy, collected $275,000 which it
did not pay to the Clinch River project (Co. Ex. 5B, p. 32).

The Staff deducted an amount from rate base of $283,000 purportir g to represent a thirteen-month
average balance of the accrued liabiifty for the Clinch River project. It also amortized the annual
accrued liability of $341,300 over a three-year period as a contra-expense. The company objected to
both the rate base deduction and the contra-expense treatment and offered the testimony of Mr.
Chopp on this subject (Co. Ex. 5B, pp. 48-53). GCWRO objected to the Staff's failure to recognize an
interest factor associated with the contra-expense. Both portlons of the Staff's adjustment witl be
addressed in this section.

The Commission is persuaded by the company's arguments. These adjustments must be recognized for
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what they [*S8] really are -- retroactive ratemaking adjustments. This Commission has continually
held that ratemaking is prospective in nature and is not an attempt to track dollar-for-dollar recovery.
l'here is nothing included in the test-year cost of service in this case for this item. What happens in the
past is simply history, As conipany witness Chopp aptly points out, if we start making retroactive
adjustments with respect to the Clinch River project, then a consistent treatment ought to be given
underrecovered expenses such as the Bruce Mansfield direct labor costs or the inclusion of the expense
portion of the Avon Lake Unit No. 9 stator parallel rings replacement cost (Co. Ex. 5B, pp. 50-51).
Absent special circumstances, such a tracking of historical costs and recoveries would wreak havoc on
the ratemaking process. Of course, this all assumes that one is able to ascertain which expenses or
portions of expenses were recovered and which were not. We decline to engage in such a hopelessly
tangled exercise. Any reliance on the Commission's decision in Columbus & Southern Ohio Electric
Company, Case No. 81-1058-EL-AIR, et al., Opinion and Order, November 5, 1982, at 26-27 is
misplaced [*59] since that case involved a test-year credit to the company's acerued liability for the
Clinch River project. The Commission will reject both the rate base deduction and the contra-expense
treatment recommended by the Staff. The objection of GCWRO is, therefore, overruled since the
interest is dependent upon the allowance of the contra-expense.

Rate Base Summary

In light of the foregoing discussion, the Commission finds the jurisdictional rate base, as of the date
certain of March 31, 1984, to be as set forth on the following table, which has been adjusted for
rounding purposes.

Jurisdictional Rate Base Summary
(000's Omitted)

Plant in Service $2,801,990

Less: Depreciatlon Reserve 717,857

Net Plant in Service $2,084,133

Plus: Construction Work in

Progress 11,084

Working Capital 82,690

Less: Other Items 205,690

Jurisdictional Rate Base $1,972,217

OPERATING REVENUES AND EXPENSES

Test Year

GCWRO objected to the Stafrs acceptance of the test year (calendar year 1984) since it includes
monthly forecasts and purportedly is less suspectible to review and unduly complicates and delays the
proceeding. Of course, it was the Commission, not the [*60] Staff, which approved the test year in
this case in its Entry of March 20, 1984. GCWRO did not file an application for rehearing from that
Entry. The General Assembly has sanctioned the use of a test year which ends nine months after the
application is filed. See Section 4909.15(C) Revised Code. There is nothing in the record to suggest
that forecasted data was not susceptible to an adequate review by the Staff, or by those who
intervened prior to the eleventh hour in this case. Likewise, there is nothing in the record to indicate
that the use of forecasted data unduly complicated this proceeding; indeed, GCWRO has participated in
several rate cases over the years in which forecasted data has been utilized. Finally, there were no
delays in this proceeding attributable to the rnere presence of forecasted data. This objection should be

overruled.

Accont 555

The applicant is interconnected with a number of other electric utilities and from tirne to time
purchases power from one utility and sells it to another, providing only transmission service as a
middleman. On occasion, CEI also sekls directly from its system to another utility. These transactions
are non-firm transactions [*61] and their existence appears to be quite volatile (Co. Ex. 26, p, 6).
The difference between the amount CEI is paid by the utilities at sells to and the cost to the company
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of ttte power sold has been referred to as New Non-lurisdictional Interconnection Revenue (NNIR). The
amounts billed other utilities for this power are booked to Account (Co. Ex. 26, pp. 3-4).

In recent cases, neither the Staff nor the company included these revenues in the cost of service for
jurisdictional ratemaking purposes. These revenues are not included in the EFC caiculation. Consumers'
Counsel objected to the Staff's treatment in this case. OCC witness Brosch recommended that the test-
year revenues, or costs of $7,509,000 withln Account 555, be reflected in base rates (OCC Ex. 2, pp.
32-33 and OCC Ex. 1, Sch. E-4). Staff witness Hess testified that the transmission plant associated
with these Account 555 revenues was not allocated out of rate base (except for the transmission plant
associated with wheeling power to MELP) (Staff Ex. 6, p. 22-23). Therefore, the Staff believed that
these revenues should be netted as specific adjustments to the Staff's fuel annualization (Staff Ex. 6,
p. 23).

Company [*62] witness Bingham testifled on rebuttal in opposition to Mr. Brosch's adjustment. He
believed that no adjustment was necessary for several reasons. First, the interconnection line to the
Pennsylvania, New Jersey, and Maryland group, commonly referred to as the "PJM" group, Is a 345 KV
line between CEI's Ashtabula plant and Pennsylvania Electric's (Pennelec) Erie West substation. This
line was built to enable CEI to receive power from its ownership share of the Seneca plant. This line
provides an additional source of emergency power to CEI and thus gives an added measure of
reliability to CEI's retail customers. Further, the retention of NNIR leads to a higher earned rate of
return thus delaying future rate cases and holding down capital costs. Finally, there is a greater
variability or risk with these types of transactions than with retail sales, especially in view of the recent
pursuit of this market by the Allegheny Power System (Co. Ex. 26, pp. 5-9). During cross-examination,
Mr. Bingham offered an atternative under which one would remove the known non-recurring amounts
from the test-year Account 555 and split the balance so that ratepayers and stockholders cotdd share
in [*63] the benefits of these transactions (Tr. XXII, 31, 56-57, and 61).

It is necessary to contrast the NNIR-related transactions with the sale of power to MELP discussed in
the "Allocations" section, supra. The sales to MELP were firm power transactions and the record
provided a basis for allocating the related production plant and expenses to such sales. The NNIR-
related transactions are casual and opportunistic with no assurance that the transaction on the level of
power will remain in effect tomorrow. No basis or recommendation for allocating out such NNIR-related
property was presented.

The applicant argues that the NNIR-related transactions should be treated as non-jurisdictional sales
and should not be recognized in the jurisdictional ratemaking process (Co. Initial Brief, pp. 33-34).
Although the transmission plant may have been constructed for the benefit of jurisdictionai customers,
fairness would suggest that some consideration nevertheless ought to be given to reveriues realized by
CEI utilizing plant included in jurisdictional rate base. On the other hand, the adoption of Mr. Brosch's
adjustment would provide a disincentive for the company to make Account 555 sales [*64] in the
future given the very real risk that such sales may not continue. The cases cited by the City (City Initial
Brief, p. 59) do not support its contention that the entire sales amount must be included in the cost of
service. We believe that the alternative recommended by Mr. Bingham provides an adequate balancing
between the benefit (the revenues) and the risk (that sales may not continue in the future). This
approach is similar to a normalization adjustment. Therefore, the Commission will deduct the known
non-recurring transactions of $3,939,851 (Co. Ex. 26, p. 9) from the test-year NNIR level of
$9,280,016 (Co. Ex. 26, p. 8), and will include one-half of the difference or $2,670,000 for ratemaking
purposes in this case. In its next rate case, CEI shall provide a methodology which more precisely
balances the benefits with the risks in determining how much of the NNIR-related amounts shall be
recognized.

Account 456 Revenues

Account 456 is entitled "Other Electric Revenues" and serves as a catch-all account for miscellaneotis
revenue iterns, including revenue obtained from CAPCO companies for fixed charges associated with
CAPCO transmission lines located within the company's [*65] service territory and revenue for the
wheeling of electricity for the City of Cleveland (Co. Ex. 32, p. 1 and City Ex. 2, p. 48). The City
objected to the Staffs acceptance of the applicant's Account 456 revenues. The applicant's updated
figures for this account, consisting of three months' actual and nine months' estimated data, show a
total of $14,149,136 (Co. Ex. 32, pp. 1-2). From this figure, the company deducted an amount of
$2,735,436 representing revenues related to the wheeling services to be provided to the City and then

http://www.lexis.conilresearch/retrieve?cc=&pttshme=l&tmpFBSel=all&totaldocs-&tag.._ (W140h009



ocAi (.n - JG. f\CbtuW - o4-1 OO 1 a8C I% vl YJ

applied the jurisdictional allocation factor (CEI Workpapers, Ex. 1A, WPC-2.1v, p. 1 and 'ir. XXIII, 14-
15). City witness Yankel believed that the budgeted Account 456 revenues were understated and that
an adjustment should be rnade increasing the level of revenues based on historical trends, or in the
alternative, that actual date be utiltzed if available (City Ex. 2, pp. 48-51). Company witness Chopp
responded on rebuttal with the actual 1984 Account 456 revenue figure of $14,379,100 (Co. Ex. 32, p.
2). On cross-examination, it was determined that the billing to the City of Cleveland for wheeling
services rendered during 1984 was for $581,041 (Tr. [*66] XXIII, 16-17).

The Commission is of the opinion that the three-and-nine total Account 456 revenue figure of
$14,149,136 is reasonable in light of the actual number provided. We believe that the adjustment to
the level of revenues related to wheeling services for the City is not supported by the record. First, the
$581,041 is a billed figure and not a test-year revenue figure. But rnore importantly, if we were to
substitute the $581,041 for the three-and-nine figure of $2,735,436r it would be necessary to also
adjust the allocation factors because such factors were developed under the assumption that $2,7
million in revenues would be received from the City for wheeling services rendered. No one has
provided such information. The City's objection must be overruld.

Fuel Cost and Revenue Annualization

Both the company and Consumers' Counsel objected to the Staff's failure to update EFC revenues and
expenses to the latest known EFC rate approved by the Commission. The Staff, at the hearing, agreed
to utilize the fuel component factor of 1.80656 cents per KWH as established in The Cleveland Electric
Illuminating Company, Case No. 83-38-EL-EFC (Subfile A), Opinion and Order, [*67] August 28,
1984 (Staff Ex. 5, p. 2). However, a new fuel component and EFC rate have recently been authorized
by the Commission for CEI. See The. Cleveland Electric Ilturninating Company, Case No. 84-18-EL-EFC,
Opinion and Order, February 25, 1985. The Commisslon has annualized fuel revenues and costs on the
basis of this new fuel component factor of 1.82583 cents per KWH. A system loss factor based on
998,066,953 KWH was utilized in the calculation.

Late-Payment Revenue Annua lization

The Staff adjusted late-payment revenue to recognize ifs adjustments to operating revenues (Staff
Report, pp. 6 and 90). OCC objected to the Staff's calculation but only to the extent other objections
irnpact on this calculation. The Commission has applied the Staff's late-payment revenues ratio
of .080186% to the Commission-determined base and fuel revenues in calculating late-payment
revenues.

Uncollectible Revenue

OCC objected similarly to the Staff's calculation of uncollectible revenues, but OCC witness Johnson
agreed with the use of the Staff's .00415 ratio (OCC Ex. 4, p. 6). The Commission has applied the
Staff's uncollectible ratio of 00415 to the Commission-determined [*68] operating revenues (Staff

Report, p. 94).

Nuclear Fuel Disposal Costs

CEI proposed a nuclear fuel disposal costs allowance in the amount of $3,870,953 (Co. Ex. 1A, sch. C-
2.1). The Staff agreed that an adjustnient to test-year expenses for both the permanent and the
interim storage costs relative to spent nuclear fuel from the Davis-Basse Nuclear Power Plant was
appropriate. However, the Staff's proposed allowance is in the amount of $3,205,519 on a total
company basis (Staff Report, p. 9; Staff Report, Sch. 3.18). Both the applicant and the Staff revised
their original proposals.

Three issues were addressed regarding the Staff's recommended treatment. The first issue pertains to
the appropriate amortization period to be used with respect to the applicant's underaccrual of costs for
the permarnent disposal of the nuclear fuel burned prior to April 7, 1988. CEI proposed a one-year
amortization of these costs, arguing that prudency dictates that this liability be paid to the federal
government in full prior to June 30, 1985 and that a one-year amortization period would allow CEI to
recoup the monies necessary to make the payment within a reasonable period of time (Tr. III, [*69]
80-83; Tr, IV, 146-148; Co. Ex. 5, p. 27; Co. Ex. 5A, p. 2; Co. Ex. 5B, pp. 35-36; Co. Ex. 5G; Co.
Initial Brief, p. 41; Co, Reply Brief, p. 32), OCC argued that the underaccrual should be expended over
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a five-year period (OCC Initial Brief, p. 80), which the Staff proposed a three-year amortization (Tr.
XV, 4-5; Staff Ex. 6, pp. 7-8; Staff Report Sch. 3.18a). The Commission finds that the Staff s proposal,
including use of a net of tax approach with respect to the assumed interest on the accrued balance, is
the most appropriate treatment. The Staff's method spreads the recovery over a reasonable period and
offers some additional protection against overrecovery. Accordingly, the company shall be ordered to
utilize a three-year amortization period to expense the $1,310,937 permanent disposal costs net
deficiency.

The second issue involves two separate questions: a) the propriety of the Staff's incorporation of those
costs associated with the current liability for federal interim storage (FIS) and those FIS costs
associated with the prior underaccruals through December, 1983 into a single adjustment; and b) the
reasonableness of the Staff's recommended amortization of the resultant [*70] amount over a
fourteen-year period (Staff Report, Sch. 3.18b). CEI maintained that it is inapproprlate to combine
current FIS liabilities with past underaccruals when a known and provable cost can be determined for
current usage and, further, that it is illogical to amortize the combined costs over a fourteen-year
period when this treatment Is certain to result in more underaccruals down the road. CEI, therefore,
recommended a two-part treatment wtiereby test-year expenses would reflect one component for the
known and provable costs associated with nuclear fuel assemblies currently used, with this separate
millage to remain in effect capturing the expense on fuel as spent through 1987, and a second
component, predicated on a ten-year amortization period, for the past FIS underrecoveries (Tr. IV,
144, 148; Co. Ex. 5, pp. 24-31; Co. Ex. 5B, pp. 30-32; Co. Initial Brief, p. 42; Co, Reply Brlef, p. 31).

The Staff countered that an underrecovery will not necessarily occur if the past and present FIS costs
are combined and, further, that a like treatment of these costs best assures that the customers
creating the need for federal interim storage, namely, the ratepayers from the present [*71] to the
point in time when permanent storage facilities are to become available, are charged their appropriate
share of the expense. As to the recommended fourteen-year amortization period, the Staff explained
that simple math determined this result, i.e., 1984 to 1998 when the Department of Energy's present
guidelines provide for the availability of permanent storage facilities for spent nuclear fuel (Staff Initial
Brief, pp. 40-42; Staff Reply Brief, p. 9).

OCC, although originally objecting to the Stafrs proposal, on brief supported the Staff's recommended
treatment of the FIS costs (OCC Initial Brief, pp. 79-80). GCWRO, however, objected to the inclusion of
any storage costs associated with spent nuclear fuel as being "specufative" on the theory that such fuel
may never be stored (GCWRO Reply Brief, pp. 27-29).

The Commission finds that it is GCWRO's arguments, and not the subject storage costs, which rest on
pure speculation. GCWRO's objection shall be overruled. The Commission further finds that a two-part
treatment, whereby test-year expcnses reflect one component for the known and provable costs
associated with current usage of nuclear fuel and a second component [*72] for the prior period FIS
underrecovery, is appropriate. The Staff, in its effort to apportion the current FIS costs among CEI's
customers through 1998, has neglected to reconcile its approach with the ratemaking principle which
dictates that known and provable expenses, such as the current FIS costs, should be fully reflected in
test-year expenses. Absent such recognition, it is axiomatic that an underrecovery will result. However,
the Commission believes that the prior FIS underaccrual should be expensed over the period of time
remaining between 1984 and when permanent storage facilities are slated by the DOE to become
available, or fourteen years. Additionally, the Commission finds the use of a net of tax approach with
regard to the assumed interest on the accrued balance, as recommended by the Staff, to be
appropriate. The Commission, therefore, believes $1,438,335 should be included for the current FIS
costs and $987,932 for the prior period FIS underaccrual.

The third issue centers on a dispute between the applicant and the Staff regarding the number of spent
nuclear fuel assemblies which will require federal interim storage. The Staff originally determined,
using information [*73] supplied to it In the course of its investigation in The Toledo Edison Company,
Case No. 83-1450-EL-AIR, that 150 assemblies would require interim storage between 1993, the date
when the on-site Davis-Besse nuclear fuel pool will be exhausted, and January 1, 1998, the date when,
as previously noted, the DOE has stated that permanent storage facilities will be made available (Tr.
XV, 18-25; Staff Ex. 6, pp. 4-7; Staff Initial Brief, pp. 40-42; Staff Reply Brief, p. 9). At the hearing,
CEI provided an updated study indicating that as of the January 1, 1998 cut-off date, 216 assemblies
would actually require storage, or 221 if a full batch of assemblies is assumed (Co. Ex. SG) ni. CEI,
however, recommended that the dollar amount associated with 314 n2 assemblies be recognized. The
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applicant arrived at this number by assuming first that a full batch and not a partial batch must be sent
to the permanent storage site; and second, that a minimum fifteen-month delay beyond January, 1998
will occur because: a) the DOE will not meet its deadline; or b) older fuels nationally will have a
shipping priority over CEI; or c) a combination of both (Tr. III, 72-80; Tr. IV, 144-150; Tr. V, 92-100,
[*74] 152-170; Co. Initial Brief, pp. 39-41; Co. Reply Brief, pp. 30-31).

nl The applicant's study also assumes that the oldest, or coolest, spent nuclear fuel must be shipped
first, i.e., "first-in, first-out".

n2 CEI computed its proposed dollar allowance using only 314 assemblies; however, the actuai number
of assemblies requiring storage under CEI's scenario would be 316 (Co. Ex. SG).

The Commission finds that the appropriate number of spent nuclear fuel assemblies to be recognized in
the nuclear fuel disposal costs allowance is 221 (Co. Ex. 5G) nl. We believe that use of the "first-in,
first-out" method, as well as use of a full batch of assemblies as proposed by CEI, is appropriate. We,
however, do not believe that consideration should be given for an alleged slippage in the DOE's
availability date. Although a great deal of testimony was offered by CEI as to its opinion that the DOE
will be unable to meet the January 1, 1998 permanent disposal facility deadline, we believe the
evidence amounts to no more than just that: CEI's opinion. The Commission will continue to rely, in
resolving nuclear fuel disposal cost issues, on the DOE's January 1, 1998 targeted date until [*75]
such time as concrete evidence is presented to us that a change is certain. Further, we see no need to
provide some additional allowance merely because the applicant may experience a delay in shipping
due to its lower national priority. Until February, 1999, being the point in time when the next Davis-
Besse fuel discharge is planned following the DOE's January, 1998 availabllity date, no more than 221
spent nuclear fuel assemblies will require interim storage. This approximate one-year respite should
afford a sufficient cushion to absorb the anticipated shipping delay.

nl Due to the applicant's failure to update Company Exhibit SB, Appendix 12, the dollar amount for the
allowance must be determined based on 218 assemblies for this proceeding.

CEI also objected to the Staff's assignment of a portion of the total nuclear fuel disposal cost liability to
firm power sales that had occurred between November, 1977 and December, 1979 with Duquesne
Llght and with Toledo Edison, as well as to the Staffs use of adjusted preliminary numbers to compute
theoretical earnings on the amounts accured by CEI for the unrecovered liability for both permanent
and interim storage of spent nuclear [*76] fuel (Tr. V, 92-100; Co, Ex. SB, pp. 27-30). The applicant,
however, did not pursue its objection to the Stafrs assignment regarding the aforementioned firm
power sales and, accordingly, this objection shall be overruled. The applicant's objection involving the
Staff's use of the adjusted preliminary numbers to compute theoretical earnings, however, should be
sustained in light of the Staff's agreement that the company's recommended treatment was
appropriate (Staff Ex. 6, p. 8).

The Staff also recommended that the Commission require CEI to account for the federal interim
storage costs collected through the base rates in a specific accrual account so that a reconciliation of
these amounts can be made as the costs become due (Staff Report, p. 9). The applicant did not pursue
its objection to this recommendation. The Cornmisslon finds this Staff proposal to be well made and,
accordingly, the company shall be ordered to identify FIS costs in a separate accrual account.

Nuclear Fuel Legal and Consulting Fees

By its February 24, 1984 Opinion and Order in The Cleveland Electric Iliuminating Company, Case No.
83-38-EL-EFC, at 8-9, the Commission determined that certain legal [*77] and consulting fees should
not be included in the EFC. Prior to this time, CEI had amortized these fees in the EFC rate based upon
the amount of fuel consumed. Therefore, the applicant proposed an adjustment in this case to
recognize approximately $134,000 in nuclear fuel legal and consulting fees in base rates instead of in
the EFC (Tr. III, 83-84). The Staff agreed with this adjustment, but felt it was based on an unusually
high budgeted month and instead used an average of several actual months to annualize this expense
at $87,000 (Staff Ex. 6, pp. 9-10 and Staff Report, p. 109). The applicant objected to the StafPs
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calculation.

In supplemental testimony filed on November 1, 1984, company witness Chopp testified that the
Staff's calculation failed to take into consideration the level of expense which would take place after the
Davis-Besse refueling outage (Co. Ex. SB, pp. 39-40). More importantly though, the applicant sought
approval of a change In the accounting treatment for this item. Mr. Chopp testified that if these legal
and consulting fees were only tangentially related to the acquisition of nuclear fuel, then CEI should
expense these costs as they are incurred [*78] instead of capitalizing them (CO. Ex. SB, p. 40). The
company sought to include in the cost of service the estimated test-year expenditures of $724,477, the
amortized portion on previously capitalized expenditures related to future reloads of $1,250,091, and
the amortized portion of previously capitalized expenditures for current reloads not yet recovered of
$83,325, or a total of $2,058,793. The previously capitalized portions were proposed to be amortized
over a three-year period rather than over the life of the nuclear fuel (Co. Ex. SB, pp. 42-43).

Staff witness Hess did not believe that the Staff was afforded adequate time to review the accounting
change requested by the applicant (Tr. XV, 6 and 35). He recommended that the Commission approve
the Staff's original calculation of the amortized portion of the expenditures disallowed in the EFC and
not approve the company's request for an accounting change (Staff Ex. 6, p. 10). The Commission
agrees with the Staff that an adjustment of the complexity and magnitude proposed by CEI requires
additional time for review than what was available In this case. Therefore, we will direct the company
to provide more specific details of [*79] this proposed accounting change in its next rate case. The
Staff shall review such a proposal and offer a specific recommendation In the Staff Report of
Investigation in CEI's next rate case. In the meantime, the applicant Is authorized to continue
amortization of these costs. For purposes of this case, we will adopt the Staff's calculation of the
amortized portion of these expenditures. The company's objection is overruled.

Labor Expense

The one area of dispute with respect to labor expense involves determining the appropriate number of
employees to be recognized in computing the allowance. The City and the Staff maintain that the
appllcant has overstated its hiring projections and propose a reduction in test-year expenses, while CEI
argues that its budget understated the actual employee level and recommends an increase to the labor
expense allowance. The respective positions, beginning with the issue of an overbudgeted employees
adjustment, are set forth below.

The Staff recommended that the Commission approve an overbudgeted employees adjustment in the
amount of $2,156,159 (Staff Report, p. 7; Staff Report, Sch. 3.9). The Staff proposed using the
average increase [*80] in CEI's workforce for the years 1979 to 1983 applied to the 1983 employee
work months, rather than relying on the three-and-nine test-year data, to determine the allowable
level of employees. Staff witness Brown maintained that this substitution is proper because CEI did not
possess a labor force equal to the budgeted level at date of the issuance of the Staff Report and
because the applicant has traditionally exhibited large variances between its actual and estimated
number of employees (Tr. XIV, 90-94, 102-107; Staff Ex. 5, pp. 5-6; Staff Report, p. 7; Staff Initial
Brtef, pp. 26-27; Staff Reply Brief, p. 8).

The City also recommended an overbudgeted employees adjustment, but in the amount of $4,096,000.
ni The City expressed concern over the validity of the applicant's projected number of hirees and, like
the Staff, proposed that the three-and-nine test-year data be rejected. However, the City believes that
historical information should not be relied upon a nd, instead, suggested that we iook to an
extrapolation from eight months of actual test-year data, i.e., look to the actual level of hirees through
the date when the City filed Its testimony In this proceeding trended [*81] so as to reflect the actual
numbers and the budgeted level for the remainder of the test year (City Ex. 2, pp. 45-46; City Initial
Brief, pp. 49-57; City Reply Brief, pp. t8-20).

ni On brief, the City referred to its recommended adjustment as being in the amount of $4,334,000;
however, it is our understanding that this figure was corrected at the hearing by City witness Yankel to
$4,096,000 (Tr. XIX, 154).

The applicant objected to any overbudgeted employees adjustment. The company argued, Inter alia,
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that the evidence clearly demonstrated that its projected figures were, in fact, exceeded by the known
test-year information. CEI maintained that from this showing alone, it should follow that no reduction is
warranted (Co. Initial Brief, pp. 36-37; Co. Reply Brief, pp. 28-29).

We agree with CEI that no overbudgeted employees adjustment would be appropriate based on the
record before us. The uncontroverted evidence demonstrates that the actual number of employees
exceeded the applicant's projections in the last quarter of the test year (Tr. III, 70-71; Tr. V, 87; Co.
Ex. 5B, p. 17; Co. Ex. SE). There is no reason to assume that the budget projections do not
represent [*82] a proper basis for determining an allowable labor expense for purposes of this case.
Neither the Staff's nor the City's recommendation shall be adopted.

The second prong of the employee level issue involves the applicant's recommendation that it be
permitted to annualize using the test-year-end known and certain number of hirees. In support of its
position, CEI relies upon The Dayton Power and Light Company, Case No. 82-517-EL-AIR, Opinion and
Order, April 27, 1983, at 18-19, and The Ohio Bell Telephone Company, Case Nos. 81-1433-TP-AIR
and 82-342-TP-ATA, Opinion and Order, December 22, 1982, at 37-40 (Tr. V, 69-71; Co. Ex. 5B, p.
18; Co. Initial Brief, pp. 36-37; Co. Reply Brief, pp. 28-29). The Staff and OCC, however, believe that
it would be inappropriate, because of seasonal hiring variances and test-year integrity principles, to
annualize at the latest known level (Tr. XIV, 90-94, 102-107; Staff Ex. 5, p. 6; Staff Initial Brief, pp.
26-27; Staff Reply Brief, p. 8; OCC Initial Brief, pp. 63-64; OCC Reply Brief, p. 36).

The Commission finds that CEI's proposal should not be adopted. The DP&L and Ohio Bell cases, cited
supra, stand for the proposition that [*83] where a company's projections do not appear to produce
an appropriate result, only then will the Commission look to a secondary source. In other words, before
the Commission will depart from the test-year figures, there first must be a showing that the estimates
are not representative of normal and expected company operations. See The Ohio Edison Company,
Case No. 82-1025-EL-AIR, Opinion and Order, September 14, 1983, at 31 (and the cases cited
therein). We have already found CEI's projections reasonable enough not to warrant an overbudgeted
employees adjustment; likewise we find the three-and-nine data representative enough to be relied
upon for determining CEI's expected operations, We are simply not persuaded on the record before us
that utilizing any one month's level, particularly given the company's seasonal hiring variances, would
be more reliable than basing the allowable number of employees on the test-year figures before us.

All then that remains in the area of labor expense are those Staff and company recommendations not
in dispute. These matters can be dealt with summarily as follows. The Staff and the applicant agreed
that the latest known and measurable [*84] salary levels effective within the test year should be
annualized; ni that no adjustment to pension expense was needed as a result of adjustments made to
labor expense; that the composite electric expense ratio of .592963 developed by company witness
Andler using the latest known and measurable twelve-month period ratios was appropriate; and that
an updated effective 1985 F.I.C.A. payroll tax rate of 6.6485%, also detailed by company witness
Andler, should be employed (Staff Initial Brief, pp. 22-24; Staff Reply Brief, p. 8; Co. Initial Brief, pp.
35-38; Co. Reply Brief, pp. 27-28). The Staff additionally recommended that CEI be directed to correct
the Bruce Mansfield employees' wage level to reflect the 1.9% actual salary increase that was effective
on February 16, 1984. Noting no objections to the above-referenced recommendations, the
Commission finds they are appropriate and, accordingly, shall adopt them.

nl The latest known and measurable salary levels include the following increases: the September 3,
1984 5.53°I° Supervisors and Specialists increase of $2,786,731; the 3uly 2, 1984 2°l° across-the-board
Office Classified increase of $661,944; the November 1, 1984 Treasurer's and December 1, 1984
President's 5.545% composite payroll increases totalling $705,554; the 1.66°!o merit Office Classified
increase based on a weighted average reflecting a zero percent increase for the month of December,
1984 of $560,404; the Supervisory 6% increase at Davis-Besse of $113,113; and, the February 16,
1984 1.9% and August 16, 1984 4% Unit Labor increases at Bruce Mansfield totalling $252,315 (Staff
Ex. 5, pp. 3-7; Co. Ex. SB, pp. 8-22; Co. Ex. 24; Co. Ex. 24A). 1*851

Employee Discounts

The Staff determined that the discount given to CEI employees, namely, a 35% reduction in
employees' residential or outdoor lighting gross bills, should be treated as a reduction to revenue (Staff
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Ex. 5, p. 13; Staff Initial Brief, p. 25). The City withdrew its objection to the Staffs recominendation.
See Notice of Clarification concerning the City's objections, Item No. 3, p. 2. GCWRO, however,
pursued its objection to the Staff's proposal and argued that any expense associated with employee
discounts, in this case $1,486,814, should be categorically disallowed (GCWRO Initial Brief, pp. 43-45;
GCWRO Reply Brief, p. 26). CEI maintained that the Staff's treatment was proper and should be
accepted by the Commission (Co. Reply Brief, pp. 29-30).

As the Commission has stated, "[a]bsent some showing . . , that the discounts are unreasonable in
amount, there is no justification for not recognizing the concessions as a valid part of the cost of
service. Such discounts are contemplated by Section 4905.34 Revised Code and should be viewed as
nothing more than an element of employee compensation". See The Ohio Bell Telephone Company,
Case Nos. 81-436-TP-AIR [*86] and 80-1010-TP-AAM, Opinion and Order, April 21, 1985, at 18; See
also United Telephone Company of Ohio, Case No. 81-627-TP-AIR, Opinion and Order, June 23, 1982,
at 11-12; See also General Telephone Company of Ohio, Case No. 81-383-TP-AIR, et al., Opinion and
Order, April 26, 1982, at 16. There has been no showing on the record that the recommended
discounts are "unreasonable in amount". Accordingly, the Commission shall overrule GCWRO's
objection.

Other Than Labor Budget Adjustment

City witness Yankel proposed an adjustment to the other than labor (OTL) portion of CEI's budget to
reduce it by $2,981,000 (City Ex. 2, p. 47). This adjustment, similar to the one rejected in the "Labor
Expense" section above, was built on the assumption that CEI's budgeted figures are overstated when
compared to actual expenditures. Mr. Yankel compared historical relationships between actual and
budgeted OTL figures going back to 1979 and particularly analyzed the year 1983 and the first eight
months of 1984 (City Ex. 2, AIY-4). The Commission, however, believes that there are several reasons
in support of rejecting this adjustment.

First, the 1983 coinparison [*87] between actual and budget is tainted because of the institution of
the applicant's cost containment program in February, 1983 (Tr. XIX, 125-126). The 1984 budget was
prepared with the instructions that something between the level of normal operations and the level
obtained during the cost containment program ought to be the target (Tr. VI, 24-25). The cost
containment program was still in effect in a softened form at the time of the hearing (Tr. VI, 25). The
point is that the existence of the cost containment program renders some of Mr. Yankel's comparisons
invalid. Secondly, Mr. Yankel compared the first eight months of 1984's actual data with budgeted data
and extrapolated the difference to the entire test year (City Ex. 2, A)Y-7). However, this is somewhat
inconsistent with his declared intent to "primarily review the OTL expenses on an annual basis" (City
Ex. 2, p. 36). Mr. Yankel conceded that OTL expenses may occur on a different schedule than that
budgeted (supra) and, therefore, one cannot validly asscune that the last four months of the test year
will necessarily follow any trend established in the first part of the test year. Indeed, actual OTL
expenditures incurred [*88] in December, 1983 significantly exceeded the budgeted level (City Ex. 2,

AJY-4, p. 2).

Finally, Mr. Chopp, on rebuttal, indicated that the actual power plant expenses excluding fuel for 1984
of $64,994,858 exceeded that of the three-and-nine level included in the cost of service (Co. Ex. 32, p.
4). Although we recognize that the actual power plant expenses less fuel Include some labor and some
OTL expenses, but not all labor or all OTL expenses, this fact certainly casts doubt on the theory that
all OTL or all labor expenses are overbudgeted. The Commission will reject the City's adjustment.

Research and Development Expense

The applicant proposed a research and development (R & D) allowance for special studies in the
environrnental and capacity planning generation areas in the amount of $2,929,472 (Co. Ex. lA, Sch.
C-2.1). The Staff originally adopted the company's proposal; however, on brief, it recommended that
no more than $1,377,515, representing monies spent, approved, or expected to be approved by CEI
through Deceinber, 1984, be recognized in test-year operating expenses (Staff Ex. 6, pp. 25-26; Staff
Initial Brief, pp. 35-36).

OCC asserted that the company's approximate [*89] $2.9 million R & D proposal was abnormally high
and maintained that no more than $532,000, being a 50% increase over 1983's actual expenditures,
should be allowed. In the alternative, OCC argued that at most the amount actually known to have
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been expended through Noveniber 30, 1984, or $622,956, should be recognized in determining the
appropriate R & 0 allowance (Tr. XVIII, 213-215; OCC Ex. 1, Sch. E-5; OCC Ex. 2, pp. 27-29; OCC
Initial Brief, pp. 75-77). OCC also sugtested that certain R & D costs are n ore properly capitalized than
expensed, but did not pursue this matter. The City, on brief, joined in OCC's recommendations (city
Initial Brief, p. 71). The applicant maintained that the Commission should utilize the company's three-
and-nine filings to determine the R & D expense (Co. Ex. 27; Co. Initial Brief, pp. 48-49; Co. Reply
Brief, pp. 35-36).

The Commission finds that the applicant's proposal is not well made. As company witness Sener
testified, the applicant has determined that it would not be prudent to make all of the R & D
expenditures reflected in the nine months' budgeted portion of the filing (Tr. XXI, 40-43). The
projected figures are not, therefore, representative [*90] and must be rejected. Furthermore, we do
not find the Staff's end of the test-year proposal proper given the uncertainties which appear on the
record regarding the amounts CEI will actually pay out during Dccember, 1984 (Tr, XXI, 47-49). We
believe that OCC's recommended alternate treatment should be adopted. Use of the latest known and
certain level of cxpenditures, namely, those through November 30, 1984 totalling $622,956, will
produce an R & D expense allowance that we believe is representative of the company's normal and
expected operations.

Three Mile Island-Related Costs

Through its membership in the Edison Electric Institute (EEI), the applicant is voluntarily contributing
to the Three Mile Island Unit No. 2 (TMI-2) decontamination project. Beginning in 1984, CEI made the
first of six annual installment payments, in the amount of $330,043, toward its $2 million pledge. The
company has recommended that the annual expense associated with this contribution be reflected In
its cost of service.

In support of its proposal, CEI argues that the subject contribution represents a research and
development cost that should bc borne by the ratepayers. The applicant maintains [*91] that
ratepayers will ultimately benefit from its participation in the TMI-2 program since the purchased
information will purportedly be of assistance in the operation and eventual decommissioning of the
nuclear units CEI has, or will have (Tr. IV, 123-134; Tr. V, 2-6; Tr. XXIII, 22-24; Co. Ex. 5, pp. 21-22;
Co. Ex. 32, pp. 5-6; Co. Initial Brief, pp. 51-53; Co. Reply Brief, pp. 36-37). The Staff, echoing the
applicant's arguments, also recommends inclusion of the TMI-2 costs (Tr. XV, 12-16, 57; Staff Ex. 6,
pp. 24-25; Staff Initial Brief, pp. 33-34; Staff Reply Brief, pp. 10-11).

OCC, GCWRO, and the City have each objected to including in the allowable expenses any cost
associated with the TMI-2 nuclear accident. OCC maintained that it would be unfair, unreasonable, and
unlawful to require customers to compensate CEI for its voluntary decision to provide funding for the
TMI-2 cleanup. OCC asserted that no benefit will accrue by virtue of CEI's financial participation in the
project, and that this is especially so given the DOE's involvement (Tr. XVIII, 77-95; OCC Ex. 3, pp. 2-
4; OCC Ex. 16; OCC Initial Brief, pp. 78-79). GCWRO argued that the "informational" benefits are for

[*92] too speculative and, as did OCC, asserted that it is the stockholders, and not the ratepayers,
who should be charged for the applicant's voluntary contribution (GCWRO Initial Brief, pp. 31-33;
GCWRO Reply Brief, pp. 20-21). The City cited a number of reasons for not recognizing the TMI-2 costs
(City Initial Brief, pp. 63-69).

Ttie Commission finds that the applicant's allowable expenses should not reflect any amount associated
with CEI's TMI-2 pledge. We are far from persuaded on the record before us that the company's
voluntary contribution amounts to anything more than a funding of the TMI-2 cleanup. Further, even
assuming we were to accept the applicant's "research and development" arguments, we are not
persuaded that the $2 million price tag is reasonable. The company's proposed cost of service should
be reduced by the TMI-2 expense to the extent it has been reflected in the applicant's three-and-nine
filing, or by $247,530 (Joint Ex. 4).

Advertising Expense

The applicant, Consuniers' Counsel, the City, and GCWRO each objected to the Staffs recommcnded
allowance for advertising expense. Company witness Chopp, Staff witness Brown, and OCC witness
Johnson offered testimony [*93] on this issue. The City and GCWRO each introduced samples of CEI's
advertising into evidence. The table below compares the company's, StafPs, and OCC's proposals with
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respect to the disputed advertising accounts on a total company basis.

Account CEI Staff oCC

909 51,709,974 $1,391,235 $348,327

912 182,614 5,984 0

913 59,984 0 0

9.30.1 and

930.24 947,784 56,217 0

TOTAL $2,900,356 $1,453,436 $348,327

One of the differences between the Staff's recommendation and that of Consumers' Counsel concerns
labor-related expenses. The Staff believes that labor is like a fixed cost and that regardless of the
number of non-payroll advertising dollars disallowed, tt e applicant would still incur labor-related
expenses. Therefore, the Staff felt that labor-related dollars should be included in their entirety (Staff
Ex. 5, p. 9). Consumers' Counsel, on the other ha nd, pro-rated the labor-related expenscs based on
the proportions of the non-labor advertlsing dollars recommended to be excluded (OCC Ex. 4, pp. 3-4).
CEI argues that the Commission has rejected this proposal before with respect to rate case expense
(Co. Initial Brief, p. 48), but unlike The Cincinnati [*94] Gas & Electric Company, Case No. 81-66-EL-
AIR, et aL, Opinion and Order, January 27, 1982, at 25, the record in this case does not reveal what
other work these employecs would be doing. We agree with Consumers' Counsel that if certain ads are
to be disallowed, it is proper to pro-rate the advertising-related labor dollars as well.

The company objects to the Staff's reduction in the allowance for advertising expense, especially the
promotional advertising included in Account 912, since such expenses purportedly directly benefit
customers by reducing prices (Co. Ex. 5B, p. 45). Company witness Chopp suggests that the applicable
standard should be the reasonableness of the total advertising program (supra). Of course, the
reasonableness of the total advertising program costs is not the applicable standard espoused by the
Ohio Supreme Court and followed by this Commission. See Cleveland v. Pub. Util. Comm. (1980), 63
Ohio St. 2d 62 and The Cleveland Electric Illuminating Company, Case No. 79-537-EL-AIR, et al., Order
on Rehearing, January 21, 1981, at 4-6. Likewise, the argument that promotional advertising provides
a direct and primary benefit to customers through [*95] the spreading of fixed costs over a larger
sales base has been rejected. Sce The East Ohio Gas Co. v. Pub. Util Comm. (1982), 1 Ohio St. 3d 31.
CEI's objection must be overruled.

With respect to Accounts 912, 913, and 930.1 and 930.24, the major difference between the Staff and
Consumers' Counsel is the inclusion of labor, which was discussed above. Accounts 913 and 930.1
contain expenditures for Edison Electric Institute advertising. No samples of these ads were presented
by the company. Therefore, we will exclude both the advertising and the related labor for these
accounts.

Account 909 is entitled "Informational and Instructional Expenses" (Co. Ex. IA, p. 105). The applicant
proposed an allowance of $1,392,947 consisting of $157,771 in actual expenses, $1,057,499 in
budgeted expenses and $177,677 in payroll costs (GCWRO Ex. 1 and OCC Ex. 4, p. 4). Account 909
has been further subdivided into three non-labor categories: mass media (television, radio, and print);
collateral; and miscellaneous and general. The record contains copies of the actual ads during the first
three months of the test year for the first two sub-categories (GCWRO Ex. 1 and City Exs. SA, SB,
[*96] and SC). After reviewing these mass media ads in light of the guidelines set out in Cleveland v.

Pub. Util. Comm., supra, the Commission finds as allowable the ads entitled "Consumer Assistance",
"Briefing Room", "Safety", "Mrs. Crawford", "EDM Encounters", "Aunt Helen", "60 Seconds", "Safety
Tips", and "What to Do if the Lights Go Out". The ratio of the sum of the non-labor dollars associated
with these ads, or $28,007, to the total actual mass media non-labor dollars of $115,799, Is 24,2%.
We have assumed ttiat the actual ads were representative of the ads for the entire test year. Hence, a
ratio of 24.2% was applied to the mass media sub-catcgory (excluding labor) to arrive at an allowable
mass media figure of $224,933.

Although no dollar figures were presented with respect to the individual collateral ads, four ("Energy
Decisions" "Electric Heating", "Energy Guide", and "Energy for Industry") of the nine were found to be
allowable under the Court's standards. Thus, a ratio of 44.4% applied to the $280,702 total for
collateral ads yields an allowance for non-labor collateral ads of $124,632.
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No samples of miscellaneous and general advertising were presented. We have [*97] utilized the
combined weighted dollar ratio of the above two categories of 28.9% and applied it to the
miscellaneous and general category of $5,089, and to the labor category of $177,677, to arrive at
allowable amounts of $1,470 and $51,350, respectively. Adding each of these four components of
Account 909 (Media, $224,933; Collateral, $124,632; Miscellaneous and General, $1,470; and Labor,
$51,350) produces an allowance for advertising of $403,000.

One other issue needs to be briefly discussed. The Staff excluded approximately $214,000 in public
relations expense. This expense represents a component of the money paid to the Edison Electric
Institute and the United States Committee for Energy Awareness for certain advertising. Company
witness Chopp sponsored two ads as examples of what he calls information and conservational
advertising in this area (Co. Ex. 5B, pp. 45-47 and Appendix 13). However, we do not believe these
ads fall within the standards of Cleveland v. Pub. Util. Comm., supra, and have adopted the Staff's
recommendation to exclude them.

EEI and OEUI Meinbership Fees

The Staff made two recommendations egarding the membership fees paid by CEI. The [*98] first
recommendation pertained to the elimination of the public relations expense component of certain
dues. This issue has been addressed in the "Advertising Expense' section, immediately supra.

The second recommendation made by the Staff is that from one-fourth to on-third of the dues paid by
the applicant to EEI and to the Ohio Electric Utility Institute (OEUI) should be excluded from test-year
expenses (Staff Report, p. 9). The Staff stated that in its opinion, some adjustment was warranted
because the applicant failed to provide sufficient documentation to enable a complete varifcation of the
appropriateness of these dues for ratemaking (Tr. XIV, 125-128; Tr. XV, 30-33; Staff Ex. 6, pp. 10-11,

27; Staff Initial Brief, p. 37).

The company objected to the Staff's recommendation and maintained that test-year expenses should
reflect the dues paid to EEI and to OEUI in the amount of $241,834 and $167,286 (Co. Ex. 5B, p. 48;
Co. Ex. 32, pp. 7-8). CEI cited Ohio Edison Company, Case No. 83-1130-EL-AIR, Opinion and Order,
July 27, 1984, at 22-23, as persuasive on this issue (Company Initial Brief, p. 61; Co. Reply Brief, pp.
41-42). OCC, the City, and GCWRO opposed recognition, [*99] in whole or in part, of the EEI and
OEUI dues and, as did CEI, relied upon our decision in Ohio Edison, cited supra. The thrust of their
arguments is that membership fees do not provide a direct and primary benefit to consumers and that
CEI failed to meet its burden of proof that these dues are just and reasonable (Tr. XIX, 186-189; OCC
Ex. 4, p. 10; OCC Initial Brief, pp. 82-83; City Initial Brief, p. 75; City Reply Brief, pp. 20-21; GCWRO
Initial Brief, pp. 41-42).

The Commission finds that the applicant has failed to meet its burden of proof that the fees paid to EEI
in the ainount of $241,834 should be fully reflected in the test-year expenses. We do not take issue
with company witness Chopp's testimony that some benefit Flows to the ratepayers as a result of the
applicant's membership in this organization (Tr. IV, 111-112; Tr. V, 149-151). The Commission,
however, does believe that in light of our prior discussion regarding EEI dues, ni it was incumbent
upon CEI to come forward with more detaiied evidence in this proceeding than was presented to
demonstrate with a reasonable degree of precision the extent of such benefits. Absent this showing,
the Commission finds [*100] that the avidence of record will support the recognition of no more than
one-half of the proposed amount for EEI dues, or $120,917.

ni In Ohio Edison Company, Case No, 83-1130-EL-AIR, Opinion and Order, July 27, 1984, at 22-23,
the Commission placed all utilities within our jurisdiction on notice that EEI membership fees would be
subject to increased scrutiny in future proceedings.

The Commission finds that the fees paid to OEUI in the amount of $167,286 should be fully reflected in
the applicant's cost of service. OEUI member utilities subject to our jurisdiction are hereby alerted that
OEUI payments will be subject to increased scrutiny in future proceedings.

Rate Case Expense
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'The applicant, in its three-and-nine filing, estimated its rate case expense at $450,000 (Co. Ex. 1A,
Sch. C-9). Thr Staff found the company's estimate to be reasonable (Staff Report, p. 8; Staff Report,
Sch. 3.16). The Staff did, however, recommend that prior to making a final determation as to the
appropriate level for rate case expense, we should first review the applicant's revised estimate (Staff
Ex. 5, p. 12; Staff Report, p. 8). The Commission has reviewed the revision, submitted [*101]
pursuant to the Attorney Examiner's request (Tr. XI[I, 68), indicating an updated estimated total rate
case expense of $467,050.39 (Unmarked Co. Late-Filed Ex. rec'd. December 27, 1984).

The Commission finds the applicant's three-and-nine rate case expense estimate to be appropriate and
we shall adopt this amount, as detailed for accounting purposes in the Staff Report, Schedule 3.16.
Consistent with our prior decisions, OCC's and GCWRO's objections (OCC Initial Brief, p. 84; GCWRO
Initial Brief, p. 46) to the Staff's failure to eliminate all, or some portion of, rate case expense from
test-year operating expenses shall be overruled.

Miscellaneous Expenses

Through its objections, the City raised several issues regarding the propriety of various types of
expense items. Company witness Chopp offered rebuttal testimony on each of these items ranging in
amount from $500,000 down to $8,438 (Joint Ex. 4 and Co. Ex. 32, pp. 2-8).

The City objected to the inclusion of $500,000 In maintenance expenses for channel dredging costs at
the Avon Lake plant (Co. Ex. 32, p. 2and Tr. XXIII, 18), Chanriet dredging is the removal of silt from
the area around the water inlets of the company's [* 102] generating plants on Lake Erie to prevent
water from freezing in the winter and to reduce Inlet water temperature in the summer (Co. Ex. 32, p.
2). The City appears to argue that this expense is not an annual recurring expense and, therefore,
should be excluded (Tr. XXIII, 96-98). Although Mr. Chopp conceded that the channel at Avon Lake is
not dredged every year, the company does have other plants which require dredging or unique types of
necessary maintcnance, e.g., the repair of the channel retaining wall in 1983 or early 1984 at the
Eastlake plant (Tr. XXIII, 21-22). The Commissiori believes that it Is appropriate to review the
maintenance budget in its entirety for reasonableness and not merely to focus In on selected items.
Retaining walls, turbines, and rotors do not as a rule break down on schedule. The actual power plant
expenses excluding fuel for 1984 was $64,994, 858 compared to the updated test-year amount of
$64,789,420. We find the City's objection not to be well made and will overrule it.

The next item involves corporate memberships in various trade and civic organizations. Membership
dues in the Edison Electric Institute and the Ohio Electric Utility Institute [*103] were discussed
earlier. The remaining test-year memberships in 37 trade associations and 33 civic organizations
constitute $282,000 as an expense. The City argues that these civic organizations are like social clubs
and hence the dues should be excluded (Tr. XXIII, 102). Further, the City cites the East Ohio Gas
Company, Case No. 82-901-GA-AIR, Opinion and Order, August 19, 1983, at 25, wherein the
Commission excluded American Gas Association (AGA) dues because the AGA was a registered lobbyist
and the utility provided no basis for allocating between the lobbying and non-lobbying activities (ir.
XXIII, 102-103). The Commission disagrees with the City. We have previously distinguished between
social clubs and corporate memberships in trade and civic organizations in determining allowable
expenses for ratemaking purposes. See Columbus & Southern Ohio Electric Company, Case No. 77-
545-EL-AIR, Opinion and Order, March 31, 1978, at 23. Further, there is nothing on this record which
indlcates whether any of these 70 associations and organizations are registered lobbyists. The
Commission believes that these membership dues are reasonable and necessary business
expenses [*104] which enable the applicant to learn of, and to discuss, varlous problems and issues
that will corifront customers, employees, community, and itself and should be allowed for ratemaking
purposes.

Turning to the $93,000 for the company's annual picnic at Sea World or Geauga Lake Park for its
employees, retirees, and their families, the City argues that this is a recreational activity for the benefit
of the empfoyees and their children and, like the Nartwefl facility in The Cincinnati Gas & Electric
Company, Case No. 81-66-EL-AIR, et al., Opinion and Order, January 28, 1982, at 6 and the seminar
at Bethany College in East Ohio, supra, at 20, at costs should be excluded. We have generally excluded
expenses associated with maintaining a recreation park for employees as well as social club dues from
the cost of service. See ITe Dayton Power and Light Company, Case No. 76-88-GA-AIR, Opinion and
Order, July 22, 1977, at 7. 1'he company picnic is primarily a recreational and social event and,
therefore, we will exclude $93,000 from the cost of service for this item. The City's objection should be
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sustained.

The $34,000 for the Supervisors and Specialists dinner [*105] is another matter though. This is a
semi-annual event, held after normal business hours and attended by 750 members including top
management, supervisors, and specialists, with an agenda and various speakers (Co. Ex. 32, pp. 4-5
and Tr. XXIII, 38). The company believes that this is a cost-effective way of conducting business
among its supervisors and specialists since the employees are not paid for attending (Co. Ex. 32, p. 4).
The City does not dispute that the company needs to communicate with its employees, but argues that
it is unnecessary to buy dinner for these people (Tr. XXIII, 198). We do not believe the rnethod of
compensation is of particular importance so long as the record supports the premise that this is a cost-

effective way to conduct business. The City's objection is overruled.

Finally, the City objects to the inclusion of $8,438 in the budgeted portion of the test year relating to
necessary staff research by the governmental affairs section of the company. The company asserts
that three-fourths of this budgeted expense was excluded as "bekow-the-I(ne" based upon a judgmental
allocation (Tr. XXIII, 31). The City argues that the company has not met its burden [*106] of
persuasion on this issue (Tr. XXIII, 103). We believe that the $8,438 for monitoring various legislative
issues is reasonable. The city's objection should be overruled.

Depreciation Expense (Case No. 84-414-EL-AAM)

As indicated at the outset of this Oplnion and Order, CEI sought to amend its non-nuclear and non-
hydraulic electric property and plant book depreciation accrual rates. The Staff filed its
recornmendations on August 21, 1984 in Case No. 84-414-EL-AAM which later became the basis for the
Staff's recommended allowance for depreciation expense in Case No. 84-188-EL-AIR. Both the
company and Consumers' Counsel objected to the Staffs recommended depreciation expense, raising
several issues. The company objected to the Stafrs calculation of nuclear depreciation accrual rates,
but the Commission, due to the delay in the filing of CEI's depreciation study, indicated in its Entry of
October 2, 1984 that this issue would not be considered with Case No. 84-188-EL-AIR. Accordingly,
the Attorney Examiner granted the motion to strike cornpany witness Chopp's testimony on the
proposed nuclear depreciation accrual rates (Co. Ex. SC). See Tr. III, 47.

Consumers' Counsel [*107] objected to the Staff's recommended depreciation accrual rates for
Accounts 311,2, 312.1, 315, 366, 368, 370, and 394. However, at the hearing and on brief, OCC only
pursued its difference with the Staff over Account 312.1 (Boiler Plant Equiprnent).

The company's original depreciation study in Case No. 84-414-EL-AAM was performed in 1983 based
on plant in service at year-end 1982. The company's original study of Account 312.1 included only the
investment In Account 101 (Plant in Service) and did not include the $293,161,491 in Account 106
(Cornpleted Construction Not Classified). This Account 106 investment, which represents the addition
of retrofitted pollution control equlpment to already existing generating stations and the replacement of
equipment at existing stations, was actually in service on December 31, 1982 but was not posted to
Account 101 because of the accounting lag (Staff Ex. 11, pp. 2-3). By including the Account 106
investment in its analysis, the Staff arrived at an average service life of 28 years, whereas OCC witness
Weiss' proposed average service life of 30 years was based on the original study without considering
the Account 106 investment.

Consumers' Counsel [*108] witness Weiss does not dispute the accuracy of the Staff's calculation,
but deemed it Inappropriate as a selective adjustment for a single event which occurred sometimes
beyond 1982 (Tr. XIX, 6-7). Had the Account 106 investment in boiler plant equipment not been in
service during 1982, we would agree with Mr. Weiss. However, the record clearly indicates that this
approximate $293 million Investment in Account 106 was actually in service on Decernber 31, 1982
(Staff Ex. 4, p. 3; Staff Ex. 11, pp. 2-3; and Co. Ex. 28, p. 7). This investment was not posted to
Account 101 as of the study date and hence not considered in the original study because of the
accountirig lag (Staff Ex. 11, p, 3). Therefore, the recognition of the Account 106 investment by the
Staff was not a selective adjustment to the study, but rather was a completion of what should have
been considered in the study in the first place.

OCC also argues on brief that if the Account 101 investment in boiler plant equipment has an average
service life of 30 years based on the ariginal study, and the retrofitted pollution control equiprnent in
Account 106 would remain In service no lon9erthan the generating station to which [*109] it is
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attached, then the retrofitted pollution control equipment should also have a 30-year average life (OCC
Initial Brief, pp. 70-71). This argument must fail since the 30 year average service life for the Account
101 investment does not contemplate 30 more years of useful life, but rather 30 years of total useful
life including the years that have lapsed since the unit went into service. The Commission will adopt the
Staff's recommended accrual rates and shall direct CEI to begin utilizing these rates as of the effectlve
date of the tariffs which are authorized in Case No. 84-188-EL-AIR.

Both OCC (OCC Initial Brief, p. 69) and the City (City Reply Brief, p. 20) argue that CEI should be
required to review its procedures regarding the posting of investment dollars, Fiowever, Staff witness
Kotting (Staff Ex. 11, p. 3) and company witness Chopp (Tr. V, 65) each indicated that it takes some
time for the final cost distribution process to be completed before a posting to Account 101 can be
accomplished. We see no reason to require a review or another study at this time.

OCC witness Weiss also recommended that for future depreciation studies, the applicant be required to
secure the [*110] services of a registered professional engineer experienced in the technical
administration and operation of electric utility plant and the development of depreciation methods and
rates related to such plant (OCC Ex, 5, p. 9). Mr. Weiss felt that such depreciation studies had been
conducted by CEI accounting personnel who did not possess the technical qualifications necessary to
assess the current physical condition of the company's plant and operating and maintenance practices
(OCC Ex. 5, pp. 8-9). But Staff witness Hensel pointed out that prospective information such as
estimated dates of retirement, maintenance policies, and general physical condition of plant, is
available to the CEI personnel responsible for the depreciation study from the applicant's own
engineering staff. The Staff was satisfied with the judgment of the applicant's engineering staff and did
not believe the retention of an outside engineering firm to perform a depreciation study would be a
justifiable expense (Staff Ex. B, p. 9). The Commission finds nothing tn this record to support a finding
that the depreciation analysis performed by the company was flawed, distorted, or inadequate because
the company [*111] did not retain an outside consultant. We do not see a problem here and will

overrule OCC's objection.

The applicant took issue with the Staffs finding in the Staff Report that depreciation expense on
Accounts 392, 394, and 396 are charged to a clearing account (Co. Ex. 5B, pp. 53-54). Staff witness
Hensel agreed, indicating that 58°f° of the deprecitation for Accounts 392, 394-12, and 396, as welf as
1000/u of Account 394 (excluding 394-12) were expensed and charged to Account 403 (Depreciation
Expense), not a clearing account (Staff Ex. 8, p. 6). The Staff's recommended allowance should be
adjusted accordingly.

CEI also proposed that depreciation expense be annualized using the most recent known, or the
October 31, 1984, plant balances (Co. Ex. 5B, pp. 54-58 and Co. Ex. 29, p. 2 and Appendices 2-7). The
company argues that the addition of $33 million in plant since the date certain should be treated
similarly to the annualization of other expenses to test-year-end levels (Co. Initial Brlef, pp. 43-44).

We disagree.

Depreciation, unlike most other expenses, is directly related to rate base and specifically to depreciable
plant. Indeed, the FERC Uniform System of Accounts defines [*112] depreciation as:

the loss in service value not restored by current maintenance, incurred in connection with the
consumption or prospective retirement of electric plant in the course of service from causes which are
known to be in current operation and against which the utility is not protected by insurance. Among the
causes to be given consideration are wear and tear, decay, action of the elements, inadequacy,
obsolescence, changes in the art, changes in demand and requirements of public authorities.

This direct relationship between depreciation and rate base ordains that there be a symmetry or
matching between the date certain rate base and the level of depreciation expense. Only In instances
where a major item of plant is added during the test year which causes a significant change in a
utility's operations should there be a deviation from this symmetry and then, there should be a
normalization of various expense items. In this particular case, unlike the situation in The Cleveland
Electric Illuminating Company, Case No. 80-376EL-AIR, Opinion and Order, May 1, 1981, there have
been no major items of plant added to the system which have significantly affected the

operations [*113] of CEI. Therefore, there is no need to modify the Staff's approach in calculating
depreciation expense utilizing date certain depreciable plant. The company's objection is overrufed. The
Commission will adopt a depreciation expense of $99,248,000.
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PUCO Maintenance and OCC Fund Assessrnents

Consumers' Counsel objected to the Staff's use of the gross assessment in calculating the PUCO
Maintenance and the OCC Fund assessrnents, but presented no testimony on this issue nor addressed
it on brief. As Staff witness Brown pointed out, the difference between the actual expense and the
gross assessments reflects the credits from prior-year refunds (Staff Ex, 5, p. 13). The Commission has
consistently held that it is inappropriate to reflect a prior year's adjustment in determining the
allowable amount to be included in the cost of service for test-year purposes. See, e.g. The Dayton
Power and Light Company, Case No. 78-92-EL-AIR, Opinion and Order, March 9, 1979, at 22 and Ohio
Edison Company, Case No. 81-1171-EL-AIR, et al., Opinion and Order, Novernber 3, 1982, at 27. This
objection must be overruled.

The company objected to the Staff's reclassification of these [*114] items from expenses to taxes.
This objection is moot since we have utilized a lead/lag study in our determination of the cash
component of working capital. However, CEI is directed to begin booking these assessments in Account
408.

Gross Receipts Tax

CEI and OCC each objected to the Staff's calculation of gross receipts tax, the latter's objection going
only to the extent that other objections might impact upon the calculation. The company's objection
went a little deeper. Company witness Blank maintained that the applicant has never recovered
$4,982,202 in gross receipts tax expense which it incurred for the eight-month period from May 1,
1981 through December 31, 1981. The Commission did authorize a surcharge mechanism for recovery,
but that surcharge went into effect for bills rendered in January, 1982. The company now seeks
recovery of this amount and cites Section 4909.161 Revised Code and The Dayton Power and t ight
Comnanv v. Puhiic Utilities Comrnission of Ohio f1983) 4 Ohio St. 3d 9i for the proposition that the
Commission must recognize this expense (Co. initial Brief, pp. 59-61).

Section 4909.161 Revised Code, which became effective November 15, 1981, provides: [*115]

Notwithstanding the provisions of Chapters 4905, and 4909, of the Revised Code, the payment of any
type of increased excise tax levy shall be considered to be a normal expense incurred by a public utility
in the course of rendering service to the public, and may be recovered as such in the accordance with
an order of the public ut+lities commission. Any public utility required to pay any such increased excise
tax levy may file with the public utilities commission revised rate schedules which will permit full
recovery on an interim or permanent basis in its rates, of the amount of any resultant increased tax
payments and the commission shall promptly act to approve such schedules.

The first paragraph of the syllabus In the DP&L case, supra, indicates:

Payment of any type of increased excise tax levy after November 15, 1981 shall be considered to be a
normal expense incurred by a public utility in the course of rendering service to the public (RC.
4909.161,construed).

The Commission is of the opinion that the applicant has not shown, that it is entitled to recover this
amount. The DP&L case clearly indicates that Section 4909.161 Revised Code is keyed to the
date [*116] of payment. The court only ordered recovery of the December, 1981 Installment. Indeed,
the court left undisturbed the Commission's disallowance of unrecovered portions of the January,
March, and June 1981 installments which obviously took place prior to Novernber 15, 1981. See DP&L,
supra, at 97. In the instant case, CEI would be entitled to recover the December, 1981 installment, but
has not provided any testimony or evidence indicating the level of such an installment. Therefore, this
objection rnust be overruled. It should be noted that the lead associated with the surcharge was
recognized in the lead/lag study. See the "Working Capital" section, supra. The Commission has
calculated the allowance for gross receipts tax on the basis of a permanent 4.75% rate for purposes of
this case; therefore, the applicant should efiminate its .75°/o excise tax surcharge rider when preparing
its new tariffs.

Property Tax Expense
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The company objected to the Staff's calculation of property tax expense using the latest known tax
rate times the date certain valuation. The applicant asserts that the Commission ought to use the latest
known property levels instead of the [*117] date certain valuation in determining the allowable
property tax expense (Co. Ex. 98, pp. 6-8; Co. Ex. 9C; and Co. Ex. 29, p. 2 and App. 1). This
argument is similar to the one advanced by the applicant with respect to depreciation expense. Just as
with depreciation, we believe it Is appropriate to maintain a relationship between the level of property
tax expenses and the property found to be used and useful in providing service. The Commission has
previously disallowed property taxes associated with CWIP and we find that holding to be applicable
here as well. See The Cleveland Electric Illuminating Company, Case No. 78-677-EL-AIR, Opinion and
Order, May 2, 1979, at 24-25 and The Cincinnati Gas & Electric Company, Case No. 79-11-EL-AIR,
Opinion and Order, January 7, 1980, at 21. The Commission does not find the holding of The East Ohio
Gas Company v. Pub. Util. Comm. (1938), 133 Ohio St. 212, cited by the applicant, as dispositive of
the issue. In East Ohio, supra, the Commission did not update the tax rates to the most recent known
level. However, the Staff, in the present case, did update property tax rates to the most recent known
level. The company's [*118] objection should be overruled. The Commission has adopted a property
tax expense which reflects the Ohio Supreme Court's determination overruling the Tax Commissioner's
policy of allocating situsable property in Condee v. Lindley (1984) 12 Ohio St. 3d 90. The Commission
has also corrected for the double use of the "plant ratio" (Co. Ex. 96, p. 9 and Staff Ex. 5, p. 11).

Miscellaneous Taxes

The applicant objected to the Staff's calculation of the DOE assessment and to the Staff's exciusion
from the computation of the gross revenue conversion factor of the effect for the Pennsylvania
Corporate Net Income Tax. Staff witness Brown agreed that the DOE assessment should be $114,213
and that a rate of .4872% should be considered In the determination of the gross revenue conversion
factor for the Pennsylvania Corporate Net Income Tax (Staff Ex. 5, pp. 9 and 11). The Commission has
adopted these modifications.

Federal Income Tax Expense

Several issues were raised by the company and Consumers' Counsel regarding the computation of
federal income tax expense. Some of these, such as the elimination of a double count for the nuclear
fuel core deferral, the elimination of the [*119] pollution control feedback under deferred income
taxes since it is already amortized in prior years' deferred taxes, the use as a reconciling item for
nuclear fuel disposal costs of the same amount allowed in the cost of service, the correction of certain
other reconciling items such as nuclear fuel core, nuclear fuel reloads, and nuclear fuel interest for late
accounting entries, the use of a reconciling item for injuries and damages which Is more representative
of operating conditions, and the use of an effective tax rate of 46% for corporations with income in
excess of $1.4 million, were resolved at the hearing (Staff Ex. 6, pp. 12-13). One (the ITC carry-
forward) was not pursued (Staff Ex. 6, p. 14). Three issues remain.

The company objected to the Staff's use of the "interest synchronization" methodology in calculating
the deduction for interest. L)nder this methodology, the Staff multiplies the weighted cost of debt
determined for ratemaking purposes by the rate base to impute the interest deduction. This
methodology, which has been adopted by the Commission in all recent rate cases, achieves a
consistency between operating income, capital structure and rate base ( Staff [*120] Ex. 6, p. 13).

Company witness Jirousek testified that arguments have been made by others that the use of the
interest synchronization methodology may be violative of Section 46f) of the Internal Revenue Code
(IRC) which prohibits investment tax credit benefits from being flowed through to ratepayers faster
than over the life of the associated property. If Section 46(fl of the IRC were to be violated, the
applicant could jeopardize over $200 million in investment tax credits (Tr. VI, 46). The applicant cites a
split of authority over the question of whether an interest synchronization methodology violates Section
46 and urges us to adopt an alternative methodology (Co. Initial Brief, pp. 53-56).

The Commission Is of the opinion that no new arguments have been raised by the company that were
not offered in Columbus & Southern Ohio Electric Company, Case No. 83-314-EL-AIR, Opinion and
Order, December 20, 1983, at 5-6. In that case, we determined not to include a Job Development
Investment Tax Credit component in the capital structure and not to permit revenues to be collected
subject to refund pending any Internal Revenue Service decision. We still believe that the
interest [*121] synchronization methodology does not violate the Internal Revenue Code and that
there is no reason to adopt an alternative methodology. The applicant's objection should be overruled,
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The next issue raised dealt with the accelerated property tax deduction. Consumers' Counsel witness
Brosch testified that in 1958 or 1959, when CEI was first able to deduct Ohio property taxes based
upon lien date liability, it was also entitled to a current cash basis deduction, thereby giving rise to a
"double deduction" (OCC Ex. 2, p. 34 and Tr. XVIII, 190). In subsequent years, the federal income tax
deduction for Ohio property tax continued to be based upon the following year's property tax expense
(OCC Ex. 2, p. 34). Every year there is a recurring timing difference associated with the company's
ability to deduct next year's taxes In the current year (Tr. XVIII, 190). This tax timing difference has
been consistently "flowed-through" for ratemaking purposes. The additional 1959 property tax
deduction of $4,968,000 was already deducted from rate base (Co. Ex. 1A, p. 48 and Staff Report, p.
148).

The Staff had reflected a $99,000 reconciling item for Ohio property taxes (Staff Report, p. 124).
[*122] Mr. Brosch questioned this amount in light of the Staff's use of amounts of approximately $3

million to $3.4 million in CEI's last two rate cases for this item (OCC Ex. 2, p. 35). Mr. Brosch proposed
a reconciling item of $4,900,000 which was calculated by subtracting the 1984 property tax expense
from the company's estimate of the 1985 property tax expense (Tr. XVIII, 101, 146-147). Staff
witness Hess agreed with Mr. Brosch's position on this issue (Staff Ex. 6, p. 21). The conipany does not
quarrel in principle writh Mr. Brosch, although it does disagree with his calculation (Co. Ex. 28, p. 2).
Speciflcally, company witness Blank believed that the 1984 book expense was not relevant, that the
1985 budgeted tax expense was in error because it did not recognize Condee v. Lindlev supra that
the 1984 budgeted tax expense was also in error because of the failure to reflect Condee, suora, and
that the use of the 1984 budgeted tax expense was inappropriate because it was based on a December
31, 1983 lien date valuation (Co. Ex. 28, pp. 2-3). Company witness Blank proposed that a factor of
6.488%, reflecting the estimated post-Condee 1985 tax rate be applied to [*123] the estimated
December 31, 1984 llen date valuation of $984,150,000 and then allocated down to the jurisdiction
resulting in a tax deduction of $63,868,000 (Co. Ex. 28, pp. 4-5). After applytng the jurisdictional
ailocation factor to the tax deduction, Mr. Blank would recommend that the jurisdictional property tax
expense included by the Commission in the cost of service be deducted from the tax deduction to
arrive at the amount of the reconciling iteni (Co. Ex. 28, p. 5).

The Commission agrees in part with Mr. Blank's approach. Mr. Brosch did not take into account the
effect of the Condee deciston, supra, in his calcuiations, The company, however, has calculated the
post-Condee ratio for 1984 of 6.389% and the post Condee 1985 estimated ratio of 6.488% (Co. Ex.
28, p. 4). The Commission agrees that Mr. Brosch's methodology should be adjusted for the effects of
the Condee case, supra, and has recalculated this item. While we agree with Mr. Blank's use and
calculation of the 1985 estimated tax expense as the minuend, we disagree with the use of the amount
of the property tax expense allowed In the cost of service as the subtrahend. The effect of using Mr.
[*124] Blank's methodology is to only consider nine months' worth of the excess of the cieduction

over the booked amounts. If flow-through treatment is to be used, we believe it is niore appropriate to
use a full 12 months' worth of the excess of the deduction over the booked a mounts. See, e.g., The
Ohio Bell Telephone Company, Case No. 79-1184-TP-AIR, et al., Opinion and Order, December 3,
1980, at 30. In this case, we have utilized the December 31, 1983 lien date assessed valuation from
the Staffs working papers of $930,968,421 and niuliplied this figure by the post-Condee 1,984 rate of
6.389% to arrive at $59,479,572 as the 1984 tax expense. The $59,479,572 figure (the subtrahend) is
then subtracted from Mr. Blank's 1985 estimated tax calculation of $63,868,000 (the minuencl) to
arrive at a total difference of $4,388,427 (before jurisclictional factors are applied). We have utilized
the $4,388,428 in determining the appropriate reconciling Item.

The final issue in this area involves the normalization of the cost of removal. The Commission has
consistently employed flow-through accounting for the tax effects of the cost of renioval deduction
(Staff Ex. 6, p. 14). The [*125] company argues that the cost of service is being reduced twice for
the tax effect of the cost of removal (Co. Ex. 9B, p. 17 and Co. Initial Brief, pp. 57-58). We agree in
part with the applicant that the cost of removal associated with post-1980 property under the
Econoniic Recovery Tax Act should be normalized in order to avoid a double count. Unfortunately, the
record does not provide us with a break-out between post-1980 property and pre-1981 property.
Therefore, we have no basis for normalizing the cost of removal related to the former. This objection
must be overruled.

Operating Income Sunimary
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Consistent with the foregoing discussion, the Commission finds the applicant's jurisdictional operating
income for the twelve months ending December 31, 1984, the test period in this proceeding, to be as
set forth on the following schedule:

Adjusted Operating Income

(000's Omitted)

Operating Revenues $1,197,375

Operating Expenses

Operation and Maintenance 606,536

Depreciation Expense 99,248

Taxes Other Than FIT 127,898
Federal Income Tax 121,701

Total Operating Expenses $ 955,383

Net Operating Income $ 241,992

PROPOSED INCREASE

A comparison of jurisdictional [*126] operating revenues of $1,197,375,000 with allowable
jurisdictional expenses of $955,383,000 indicates that under its present rates, the applicant reallzed
income avallable for fixed charges in the amount of $241,992,000 based on adjusted test-year
operations. Applying this dollar return to the jurisdictional rate base of $1,972,217,000 results in a rate
of return under present rates of 12.27°l0. This rate of return is below that recommended as reasonable
by the expert witnesses presenting testimony on the subject and, accordingly, the Commission must
conclude that the company's present rates are insufficient to provide it reasonable compensation for
the service rendered customers affected by the application. Rate relief is clearly required at this time.

Under the rates proposed by the applicant, additional annual revenues of $187,177,000 ni would have
been realized based on the analysis of test-year operations accepted herein. On a pro forma basis,
which assumes necessary revenue and expense adjustments calculated in a manner consistent with
that analysis, the proposed increase would have yielded an increase in jurisdictional net operating
income of $95,292,000, resulting [*127] in income available for fixed charges of $337,284,000.
Applying this dollar return to the jurisdictional rate base results in a rate of return of 17.10%. This rate
of return exceeds that recommended as reasonable by any of the witnesses testifying on the subject.
Thus, the Commission finds that although the existing rates are inadequate, the rates proposed in the
application would produce revenue which exceeds that recommended as reasonable by any of the
expert witnesses. Thus, further analysis is required to establish a reasonable earnings opportunity for
this company.

nl This amount includes $8,713,000 in revenues which the applicant is already collecting from
customers by virtue of the .75% excise tax surcharge.

RATE OF RETURN

Five witnesses presented testimony to be considered as evidence by the Commission in establishing a
falr rate of return for purposes of this case. Mr. Francis E. Jeffries, testifying on behalf of the applicant,
determined the cost of capital to be in the range of 14.12% to 14.64% (Co. Ex. 8B, p. 5). Mr. Edgar H.
Maugans, also presenting testimony on behalf of the company, recommended a cost of capital, without
an adjustment for management [*128] performance, of 14.30% to 14.84% (Co. Ex. 4C and Tr. X,
121). Staff witness Rlchard C. Cahaan recommended an overall rate of return of 12.48% to 13.16°/0
(Staff Ex. 10, p. 18). Mr. A. Scott Rothey, appearing on behalf of the Office of Consumers' Counsel,
offered testimony addressing the propriety of the Staff's adjustment to the "base-line" cost of common
equity (OCC Ex. 6). Company witness David M. Blank, on rebuttal, sponsored certain information
regarding Mr. Cahaan's analysis and recommendations (Co. Ex. 28, pp. 8-10).

Capital Structure
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Although the City and GCWRO took no position, the company ( I(Aial Brief, p. 62), the Staff (Reply
Brief, p. 20) and OCC (Initlal Brief, p. 86) all agree that the latest known capital structure of CEI, as of
Novernber 15, 1984, ought to be utilized for purposes of this cas(,. Use of the latest known actual
capital structure is consistent with our normal practice and we will adopt the capital structure set forth

below.
Table I.

CEI Capital Structure
November 15, 1964

Type Amount of Total

Long-Term Debt $1,808,924,311 47.75°1°

Preferred and

Preference Stock $ 447,916,680 11.82%

Common Equity $1,531,937,497 40.43%

TOTAL $3,788,778,488 100.00%

[*129]

Long-Term Debt and Preferred and Preference Stock

Although the applicant posed an objection to the Staff Report, there new appears to be a consensus
that the Commission should use the embedded cost of long-term debt of 10.57% and the embedded
cost of preferred and preference stock of 9.52%, both as of November 15, 1984, in calculating the
overall rate of return (Co. Ex. 4C; Co. Initial Brief, p. 62; Staff Irtitial Brief, p. 46; OCC Initial Brlef, pp.
86-87). The Commisslon so finds.

Cost of Common Equity

Three witnesses, Messrs. Jeffrtes, Maugans; and Cahaan, offered recommendations on the cost of
common equity, each relying primarily on the Discounted Cash Flow (DCF) rnethodology.

Mr. Jeffries recommended a range of 19.7°!° to 21.8% as an appropriate return on common equity.
This was based on the current dividend rate for CEI of $2.52 per share and the average CEI stock price
for the twelve months ending September 30, 1984 of $17.27. As Mr. Jeffries pointed out, the average
rnonthiy market price of CEI stock trended downward from $21.69 In October, 1983 to $15.56 in April,
1984, then increasing to $16.94 in September, 1984 (Co. Ex, 8B, p. 3). The dividend yield

calculated [*130] by Mr. Jeffries was 14.6% (Co. Ex. 8B, p. 4). He looked at the historical and
expected growth in common stock book value, earnings per share, dividends, the rate of Inflation and
its effect on growth rates, the sustainable growth rate (b X r) as well as its trends and, after
considering all of these factors, found that a future long-term growth rate of 4.00/0 to 5.00/0 was a
reasonable expectation for CEI (Co. Ex. 8, pp. 18-19). In addition no his DCF analysis, Mr. Jeffries also
considered credit ratings, coverage ratios, and rlsk premiums in his analysis (Co. Ex. 8, pp. 19-27).

Company witness Maugans based his recommended return on equity on a $2.43 per share paid
dividend for the twelve months ending November 15, 1984, and an average price of CEI common stock
for the twelve months ending November 15, 1984, of $16.97 (Tr. X, 122-123). His recommended
growth rate of 4.50% was not based on any particular calculation, but rather took into account the
latest three-year average "b X r", and the five, three, and one-year growth rates in dividends per share
and earnings per share (Co. Ex. 4B, pp. 4-5 and Tr. X, 123). Removing the effect of the factors of
1.032 and 1.1 from Company Exhibit [*131] 4C, Mr. Manugans' recommended base line cost of
equity is apparently 19.46% (Tr. X, 124).

In the Staff Report of Investigation, the Staff used its "traditional" DCF approach where it relied on the
company's actual dividend declared over a recent four-quarter period of $2.40, the average stock price
for the applicant for the twelve months ending July 31, 1984 of $17.94, and an exected growth rate of
2.00°1° which represents ari adjustment to the 1979-83 "b X r" average. This resulted in a dividend
yield of 13.650/o, a growth rate of 2.00% and a base line cost of equity of 15.65% (Staff Report, pp.
19-20). At the hearing, Staff witness Cahaan revised the methodology and updated the Staff's

recommendation.
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Mr. Cahaan used a company-specific "spot" DCF and a comparative DCF computation as his primary
techniques (Staff Ex. 8, p. 10). He also utilized a risk premiurn technique utilizing the Value Line
Industrial Composite to help evaluate the reasonableness of the primary techniques (supra). With
respect to the spot DCF, Mr. Cahaan used the average CEI stock price for November, 1984 instead of a
twelve-month average because he felt that the extreme volatility of the applicant's stock [*132] price
during much of 1984 rendered the twelve-month average inappropriate (Staff Ex. 10, p. 8). He also
used the current, rather than the historical, dividend rate, adjusted the growth rate upward from 2.001a
to 2.5%, and arrived at a company-specific "spot" DCF recommendation of 15.66°!°.

The 5taff's comparable DCF approach started with a screening of electric utilities with similar bond
ratings and Value Line Safety ratings, eliminating the Ohio electric utilities from the sample (5taff Ex,
10, p. 13). The average dividend yield of the sample companies of 11.69% coupled with the average of
the "b X r" calculation for each company of 3.36% and the average of the Saloman Brothers' projected
growth rate for each company of 5.04°!° resulted in an estimated cost of equity under the comparable
DCF approach of 15,05% to 16.73% (Staff Ex. 10, pp. 13-14). A third technique, employing the Value
Line Industrial Composite, a risk-free rate of 10°!°, and an adjustment for the "beta" for CEI of 0.65,
provided bounds of reasonableness of 14.23% and 16.5% (Staff Ex. 10, p. 14).

It appeared that Mr. Cahaan, in direct testimony, recommended a base line cost of equity range from
15.05°!° (comparable DCF [*133] with "b X r" growth rate average) to 15.66% (company-specific
DCF) (5taff Ex. 10, p. 16). However, the Staff insists on brief that only the company-specific approach
was used to determine the applicant's required return on equity and that the other techniques were
merely used to interpret and evaluate the results of the company-specific DCF approach (Staff Reply
Brlef, pp. 14, 16, and 17). We agree with the Staff that the company-specific DCF and not the
comparable DCF should be the primary methodology utilized because of the inevitable problems of
comparability encountered with the latter DCF method.

Turning now to the Staff's calculation of the dividend yield, the applicant attacks the Staffs use of a
"spot" yield In this case in the face of the Staff's nearly consistent practice of using a twelve-month
average stock price in rate cases over the last decade (Co. Initial Brief, p. 63). OCC also raises
concerns with this approach (OCC Initial Brief, p. 89). However, Staff witness Cahaan pointed out that
the basis for his departure from the twelve-month average stock price was the extreme volatility of
CEI's stock prices during 1984 (Staff Ex. 10, p. 9). The record reflects [*134] that the price of CEI
stock began 1984 trading around 18 5/8 to 19 3/8 dropping slightly In late January and early February.
The price of CEI stock fell precipitously to about 14 in late April. This was apparently due to the
market's perception of CEI's April 24, 1984 announcement regarding the future of Perry Unit No. 2 (Tr.
XVI, 166-168). The price stayed between 15 and 16 generally during most of the summer until mid-
September, 1984 when it climbed to about 18 (Co. Ex. 30, App. 2). CEI's stock ranged from 18 5/8 to
19 5/8 during the month of November, 1984 (Tr. XVII, 112).

Although the Commission has generally utilized a twelve-month average of stock prices in the DCF
formula because it tends to smooth out fluctuations, we agree with the 5taff that the use of twelve
months' of stock prices would be inappropriate in this case given the unique record of CEI's stock
prices. It is one thing when the price of stock fluctuates within a month, or within a two-month period,
but quite another when the price remains extremely volatile over an extended period of time. Given
the peculiar facts in this case, we find Mr. Cahaan's calculation of the dividend yield by eliminating the
temporarily [*135] depressed stock prices and using the November, 1984 stock prices to be more
reasonable than Messrs. Jeffries' or Maugans' use of twelve-month stock prices. We will adopt Mr.
Cahaan's calculated dividend yield of 13.16%.

The determination of the growth component of the DCF methodology, as usual, engendered a fair
amount of controversy among the parties. The Staff recommended a 2.00/o growth rate in the Staff
Report, but Mr. Cahaan revised this recommendation upward to a 2.S0/o growth rate at the hearing
(Staff Ex. 10, p. 12). Mr. Cahaan started with an analysis of a five-year "b X r" growth calculation
which provided a 2.98% result, took several other factors into account, applied judgment and
recommended a 2.5% growth rate. The City, although presenting no testimony of its own on this issue,
argues that the 2.5% growth rate should be rejected in favor of the 2.0% growth rate (City Initial
Brief, pp. 85-93). 0CC has no quarrel with the 2.5% growth rate (OCC Initial Brief, p. 90), while the
applicant maintains that the 2.5% rate is far too low (Co. Initial Brief, pp. 67-70). The company cites
the recent upward "break" in the "b X r" calculation over the past three years, the fact [*136] that
the Staff's five-year "b X r" average was for the period 1979-83, the historical growth in dividends over
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the past five years, the Staff's "tract record" in predicting the growth rate in the last four rate cases,
and the Staff's underlying assumption of a market to book ratio of one, in urging the Cornmission to
adopt a growth component of greater ttian 2.5%.

In reviewing the applicant's testimony on this lssue, it is apparent ttiat too much reliance was placed
on future projections as opposed to historical analysis. This is not to say that judgment should not be
applied, but that historical data provides us with an objective frame of reference to which judgment
can be applied. This City appears to argue from the other extreme that the 2.5% growth factor should
not be used because it was not based upon empirical data (City Initial Brief, pp. 91-93). Of course,
neither has the 2.0% growth factor originally used in the Staff Report and endorsed by the City. The
City's argument and Messrs. Jeffries' and Maugans' recommendations should be rejected.

The Commission agrees with Mr. Cahaan that a five year "b X r" analysis is a good starting point from
which to calculate the expected [*137) growth factor. Such a "b X r" rate or a sustainable growth rate
produced a five-year average of 2.98%. This 2.980/o growth rate would be appropriate, according to
Mr. Cahaan, but for the perception by investors of the unique status of Perry Unit No. 2. Given the
uncertain status of that project, Mr. Catiaan reduced the growth rate to 2.5% (Staff Ex. 10, p. 12; Tr.
XVII, 118). This is higner than the 2.00/o growth rate recommended in the Staff Report because of wtiat
Mr. Cahaan believed was a change in the investors' perception in ttie status of Perry Unit No. 2 from
pessimistic in the spring and summer of 1984 to uncertain in the fall of 1984 (Tr. XVII, 14-22). The
Commission finds that a 2.5°lo growth rate, under the circumstances of this case, is a reasonable
approximation of investors' expected growth rate in dividends. Adding the expected growth rate to the
company-specific dividend yield of 13.16°!o produces a base line cost of equity of 15.66%.

The Staff applied its standard factors of 1.032 and 1.1 to the base line cost of equity to arrive at its
recommended range on the cost of equity. These factors are applied to account for issuance costs,
dilution, and to allow for future [*138] financing flexibility (Staff Report, p. 20). Although ttie
propriety of these factors has been litigated, analyzed, and adopted by the Commission consistently
over the last several years (see, especially, The Dayton Power and Light Company, Case No. 78-92-EL-
AIR, Opinion and Order, March 9, 1979, at 27; The Dayton Power and Light Company, Case No. 80-
687-EL-AIR, July 15, 1981, Opinion and Order, at 34-36; The Cincinnati Gas & Electric Company, Case
No. 80-260-EL-AIR, et at., Opinion and Order, March 18, 1981, at 34-36; and The Ohio Bell Telephone
Company, Case No. 83-300-TP-AIR, et al., Opinion and Order, January 31, 1984, at 54), Consumers'
Counsel and GCWRO objected to the use of these factors. OCC witness Rothey offered testimony on
this issue, essentially disputing ttie need to apply the adjustment to the entire amount of common
equity (OCC Ex. 6, pp. 10-17). He believed that since retained earnings, stock purchased through a
dividend reinvestment plan, and stock obtained through a customer stock purchase plan were not
subject to issuance and flotation costs, the Commission ought to either recognize an amount of $4.4
million in revenue requirements or alternatively, [*139] not to apply the Staff's factors to that
portion of the common equity that does not Incur Issuance and flotation costs (OCC Ex. 6, pp, 21-22).

Staff witness Cahaan responded to these concerns (Staff Ex. 10, p. 17). First, he indicated that the
Staff's adjustment is not just confined to issuance costs and flotation costs, but also is intended to
provide for future financing flexibility. Second, funds obtained through the dividend reinvestment plan
are not free of issuance costs although the costs are lower than the level of issuance costs incurred in
selling on the market. Finally, to ttie extent that selling costs and dilution are less from certain sources
of funds than from others, this would be a single factor weighing toward the choice of a lower point in
the equity range. We believe Mr. Rothey's arguments should be aimed more at the particular end of
the range than at the propriety of the adjustment itself. See United Telephone Company of Ohio, Case
No, 81-627-TP-AIR, Opinion and Order, June 23, 1982, at 29 and The Ohio Bell Telephone Company,
Case No. 83-300-TP-AIR, et al., Opinion and Order, January 31, 1984, at 54.

Applying ttie factors of 1.032 and 1.1 to 1*1401 the base line cost of equity of 15.66% results in a
range of 16.16% to 17.23%. The Commission must now make a determination as to the particular
point within this range to be authorized. Company witness Maugans recommended that the
Commission add 100 basis points to the return on equity as a reward to recognize the performance of
the management of CEI (Co. Ex. 48, pp. 10-12). Although the Commisslon believes that management
practices, policies and organization should be considered in establishing rates, we must reject the
company's proposal here as one-sided and excessive. Given the evidence in this case, we believe the
DCF methodology, if applied property, produces a reasonable range from whtch the Commission can
choose an appropriate return on equity and there is no necessity to add on to that range.
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We must now authorize a specific point within this range. The Commission has determined that
16.85% should be ttie authorized return on common equity. There are several factors which the
Commission considered in arriving at this determination. First, the fact that the applicant has a
substantial portion of its conimon equity derived from retained earnings, the dividend
reinvestment [*141] plans, and customer stock purchase plans, as pointed out by OCC witness
Rothey, weigh toward the lower end of the range. Secondly, the company's management practices,
policies, and organization tend to weigh toward the upper end of the range. CEI instituted a cost
containment program in February, 1983, which placed strict controls on hiring and promotions, reduced
overtime, and limited expenditures. The Operations Improvement Program, whereby employees submit
written proposals for cost-savings improvements, averaged $2.8 million in annual savings for the years
1979 through 1983 (Co. Ex. 4, p. 17). The company has also established a power plant support center
composed of maintenance experts who move from plant to plant performing repair work formerly done
by higher paid outside contractors (Co. Ex. 4, p. 20). Innovative financing techniques such as use of
adjustable rate preferred stock securities, private placements of long-term debt into a diversified utility
bond fund, and the Initiation of the Customer Stock Purchase Plan have resulted in lower capital-
related costs (Co. Ex. 4, pp. 21 and 24-25). The City, on brief, maintains that these are merely glib
generalities (City [*1427 Initial Brief, pp. 96), but offered little in the way of evidence to dispute the
applicant's claims.

In the area of productivity and plant availability, there are some differences of opinion. The company
cites its System Operation Center at Brecksville, its Plant Availability and Efficiency Improvement
Program, a program requiring staff engineers to review various research projects and reports
sponsored by the Electric Power Research Instittite (EPRI), and the improvement in equivalent
availability of its fifteen major units from 65.3% in 1979 to 70.5% In 1983 as examples of its
performance in the area of power plant productivity (Co. Ex. 4, pp. 18-19). The Staff found that the
equivalent availabilities and operating availabilities for CEI's nine base loading units have improved
since 1978 for all units except Avon Lake Unit No. 8 and Eastlake Unit No. 4 (Staff Report, p. 27). 'fhe
Staff indicated that Avon Lake Unit No. 8 had been out of service in May, 7une, and 3uly of 1983 due to
a maintenance shutdown and that Eastlake Unit No. 4 was shut down from 7uly through October of
1983 (supra). It would appear that the 1983 weighted average equivalent availabilities and
operating [*143] availabilities for the CEI-operated base load units are just under the Otiio ten-year
Industry average (Staff Report, pp. 32-33). With respect to certain other measures of productivity
using data through 1983, the Staff found that CEI was about average or below average with respect to
certain comparable utilities selected from the Standard & Poor's Utility Compustat data base (Staff
Report, pp. 27 and 30-33).

The next area the Commission has considered is the company's efforts in encouraging industrial
development. The City asserts that instead of promoting industrial expansion, CEI has decided to
punish a portion of its service territory by telling businesses to leave Cleveland (City Initial Brief, p.
100). The applicant, on the other hand, cites its efforts toward consolidating a major steel company's
arc furnace at its Cleveland works rather than having it located in another state and the introduction of
Rider No. 7, which is an off-peak demand forgiveness rate, as examples of its attempts to encourage
industrial development (Co. Ex. 4, pp. 15-16). We do not find the City's assertion to be supported by
the record, although it does appear that CEI intends to promote the benefits [*144] of northeastern
Ohio with emphasis on the favorable climates to be found in communities outside of Cleveland (City Ex.
10, P. 2). The Commission finds it rather unseemly that there is such a contentious relationship
between the City and CEI; we would expect that the applicant would take appropriate action towards
resolving this dispute.

In the area of customer relations, the applicant worked with East Ohio and the County Welfare Office in
1984 to establish a common facility for the implenientation of the PIP plan so that registration and
inquiries could be handled in one step (Co. Ex. 4B, p. 11). CEI has two service representatives
available at telephone facilities from 5:00 P.M. to 11:00 P.M. six days a week, has maintained an
evening drop-off facility until midnight and has authorized a 24-hour facility to accept customer
payments at a downtown drug store (Co. Ex. 48, p. 12). Additionally, the company cites the fact that
in 1983 it had the lowest total number of inquiries and/or complaints per 10,000 customers among the
Ohio electric utilities which were registered with the Commission's Public Interest Center (PIC) (Co. Ex.
46, p. 11). The City, on brief, points out ttiat for [*14S] the ten-month period ending October 31,
1984, CEI led at least one other electric or gas utility in four categories (City Initial Brief, p. 98).
However, the record reflects that there are over 50 categories gathered by PIC, the information
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reported is raw data without any consideration given to the number of customers served by each
company, and that even on a total basis, CEI had less compiaints and/or inquiries for the first ten
months of 1984 than any other Ohio electric utility except for Monongahela Power (Co. Ex. 4G).

s=inally, this Commission has considered the size of the applicant's construction budget (Co Ex. 1, p.
150) and its bond ratings (Tr. IX, 8 and 83) in our determination. Despite recently announced changes
in the budget for the completion of "Beaver Valley tJnit No. 2", it would appear that CEI's 1985
construction budget remains sizable. Thus, CEI will still find it necessary to raise substantial amounts of
funds through the capital markets. It is in the ratepayers' interest to have CEI maintain its current first
mortgage bond rating of A3/BBB so as not to further increase the cost of raising capitat, Therefore,
some measure of financial flexibility is appropriate. [*146]

Weighing all of these factors, the Commission believes that a return on equity of 16.85%, a return of
some 15 basis points above the mid-point of the range, is appropriate under the circumstances of this
case. It should be noted here that the return on equity adopted by the Commission was based on the
use of a company-specific DCF methodology. If a non-market approach, such as a comparable earnings
methodology, had been utilized to fix the rate of return, then an explicit annual adjustnient to the rate
of return would have been necessary to fund the continuing ten-year book amortization of the four
cancelled nuclear units. Since the Commission utilized a company-specific market approach, no explicit
adjustment is necessary. The company is authorized to continue the ten-year amortization of the
cancelled nuclear units for book accounting purposes.

Rate of Return Summary

Applying a cost of long-term debt of 10.57%, a cost of preferred and preference stock of 9.52%, and a
cost of common equity of 16.85°!° to the capital structure approved for purposes of this proceeding
yields a weighted cost of capital of 12.99%. The Commission, therefore, concludes that a rate of return
of [*147] 12.99% is sufficient to provide the applicant with reasonable compensation for the service
it renders to the customers affected by this application. The table below summarizes our rate of return

difi sn ng .
Table 2

Cost of Capital Summary

Type Amount

% of
Total

Cost
Rate

Weighted

Cost

Long-Term Debt $1,808,924,311 47.75% 10.57% 5.05%

Preferred and

f°reference Stock $ 447,916,680 11.829% 9.52% 1.13%

Common Equity $1,531,937,497 40.43% 16.85°I° 6,81%

TOTAL $3,788,778,488 100.00°!0 12.99%

AUTHORIZED INCREASE

A rate of return of 12.99% applied to the jurisdictional rate base of $1,972,217,000 approved for
purposes of this proceeding results in an allowable return of $256,191,000. Certain expenses must be
adjusted if the gross revenues authorized are to produce this dollar return. These adjustments, which
have been calculated in a manner consistent with the analysis of accounts accepted herein, result in an
increase in federal and state income taxes of $12,240,000, in state excise tax of $1,312,000, and in
the allowance for uncollectibles expense of $117,000. Due to the incorporation of the EFC clause into
the Eniergency and Traffic Control [*148] Schedules, infra, it is also necessary to increase fuel
revenue and expenses by $368,000. These adjustments result in total allowable expenses of
$969,420,000. Adding the approved dollar return to all allowable expenses produces a finding that the
applicant is entitled to place rates in effect which will generate $1,225,611,000 in total gross annual
operating revenue including fuel and late-payment revenue. This represents an increase of
$28,236,000 over the total revenues which would be realized under the applicant's present rate
schedules. However, this increase in revenues includes those sums presently recovered by the
applicant through its excise tax surcharge rider, in the amount of $8,713,000. Thus, the annual
revenue increase which the company would actually experience as a result of this case will be
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$28,236,000, less $8,713,000, or $19,523,000.

POWER PLANT PRODUCTIVITY

Although the StafPfound that all but two of CEI's base ioading units have improved in the equivalent
availabilities and operating availabilities since 1978, GCWRO objected to the Stafrs failure to make
adequate recommendations as to what should be done about the deterioration in the figures [*149]
showing CEI's generation per plant less CWIP and the Staff's failure to investigate why Avon Lake Unit
No. 8 has had such poor operating availabilities in four of the last five years. As to the former
objections, it would appear that CEI's figures deteriorated markedly between 1979 and 1980, but have
remained relatively stable from 1980 ttirough 1983 (Staff Report, p- 29). The Commission will direct
the applicant to prepare and submit a written explanation as part of its next quarterly report detailing
the reasons for the deterioration in this statistic between 1979 and 1980 and what steps are being
taken to improve its performance in this area. As to the latter objection, the Staff reported that Avon
Lake Unit No. 8 was shut down for maintenance in May, June, and July of 1983. The application should
also, as a part of the same quarterly report, submit a written explanation of the reasons for the
relatively low operating availability of Avon Lake Unit No. 8 for the years 1979, 1980, and 1982 and to
detaR its plans for improvement. The company is directed to continue to report quarterly on the
immediate past performance of its generating units.

RATES AND TARIFFS

At the hearing, [*SSp] three stipulations were moved and admitted into evidence. Joint Exhibit 1,
which was signed by the Staff and all parties except The Ohio Cable Television Association, addresses
inter-class revenue distribution, water and space-heating discounts for the Residential Schedule, the
establishment of a Residential Load Management Time-of-Day Optional Schedule, the reopening, and
the direction, of the summer and winter rates for the Electric Space Conditioning Schedule, the late-
payment charge, a dishonored check charge, a definition of the period for winter and summer rates,
the provision of divider pages with tabs for the applicant's tariffs, and the undertaking by the applicant
of a load study of the usage characteristics of customers who participate in the PIP plan. This
stipulation was supported by the testimony of Staff witness Graham, is a reasonable compromise on
the issues addressed, and was not opposed by any party. The Commission will adopt the provisions
contained in Joint Exhibit 1.

Joint Exhibit 2, signed by the company, the Staff, The Ohio Cable Television Association, and The
Greater Cleveland Welfare Rights Organization, Inc., provides for a pole attachment rate of
$3.30 [*151] per pole per year, down from the current rate of $3.45. Joint Exhibit 3 provides for a
substantially equal percentage increase to the demand and energy charges for the Industrial and Large
Industrial Schedules except that there is to be no increase reflected in the last "excess" blocks of the
energy charge, or the reactive demand charge applicable to the Industrial and Large Industrial rates,
or Rider Nos. 3 and 4. Both Joint Exhibits 2 and 3 were supported by the testimony of company witness
Bingham, purport to represent reasonable compromises, were not opposed by any party, and will be
adopted by the Commission. This leaves only a few miscellaneous issues to discuss.

Residential Rate Schedule

On brief, GCWRO complains that the difference between the rate for the initial block and the rate for
the second block should be reduced or eliminated (GCWRO Initial Brief, p. 54). Of course, the
difference between the two blocks represents customer-related costs which formerly were recovered
through a separate customer charge. The company no longer has an explicit customer charge See The
Cleveland Electric Illuminating Company, Case No. 81-1378-EL-AIR, Opinion and Order, [*152]
January 5, 1983 at 44-4S. GCWRO now apparently wants us to ignore these costs or at least allocate
some of these costs to customers with a higher consumption level. The Commission believes the rate
differential between the initial and second block is reasonable and should not be reduced or eliminated.
See CEI, supra, at 45.

Next, GCWRO complains that the percentage increases proposed by the applicant and the Staff for the
initial block summer and winter rates were slightly higher than the percentage increases proposed for
the subsequent blocks (GCWRO Initial Brief, pp. 54-S6). A review of the record indicates that the
applicant is proposing a 24.2°1o and a 24.3°l0 Increase for the initial rate block under the summer and
winter rates, respectively, while the second block under both summer and winter rates and the third
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block under the winter rate are proposed to be increased by 2:3.6°Jo and 23.5%, respectively. The

Staff's recommended rates for a customer using 400 KWH per month would result in an increase in the

total bill of 17.30i° in the sumrner and 16.70/o in the winter. For a customer using 1,000 KWH per
month, the Staff's recommended rates would produce an increase in [*153] the total bill of 17.20/o in

the summer and 16.50/o in the winter.

The Commission believes that these proposed and recommended increases provide for substantially
equal percentage increases. Given a fixed revenue requirement and a limited number of significant
digits on a bill, it is nearly impossible to design rates so that each rate block will have precisely the
same percentage increase as another rate block. It is clear that the company was attempting to
increase residential base rates by approximately the same percentage (Co. Ex. 2, pp. 100 and 101) as
was the Staff. The fact that the level of the authorized revenue increase is lower than that requested
and that the stipulation addresses the subject of the discounts will undoubtedly affect the ultimate
percentage increases for each of the blocks. The applicant, in designing rates for the Residential
Schedule, should continue to provide for a substantially equal percentage increase for each of the
blocks. The objection of GCWRO is overruled.

Rider No. 7

Rider No. 7 permits certain qualifying customers to realize a reduction or forgiveness in their billing
demand through load managemerit (Co. Ex. 2, p. 54). The company [*1541, proposed to modify
Rider No. 7 as it applied to ttie Large Commercial Schedule and the AII-Electric-Large Schedule so that
institutions of religious worship could also avail themselves of the benefits of the rider, even though
they may not meet the 250 KW minimum demand threshold (Co. Ex. 2, pp. 23 and 25; Co. Ex. 7, p. 9;
and Tr. VIII, 166). The modification was made to recognize the assumed off -peak load characteristics
of that service which otherwise would not be recognized (Co. Ex. 7, p. 9). The Staff agreed with the
modification for the Large Cornmercial Schedule (Staff Report, p. 49). The City withdrew its objection
on this issue. We will approve the modification of Rider No. 7 as it applies to the Large Commercial and
the All-Electric-large Schedules.

CEI also proposed to add the following language to Rider No. 7; "0ther days and time periods may be
considered exceptions at the option of the Company". The company objected to the Staff's failure to
make any recommendation regarding this language; however, Staff witness Grahan indicated that he
concurred with these provisions (Staff Ex. 3, p. 14). The Commission finds that the record supports the
adoption of the proposed [*155] language.

Electric Innovative Rate Program

The Staff recommended that within 45 days of the journalization of this Opinlon and Order, CEI should
be required to update and revise its Electric Innovative Rate Program. The applicant objected but
presented no evidence and did not pursue this on brief. The Commission will direct the company to
prepare and submit such an update, and in response to the intervenors' objections, will direct the
applicant to serve a copy of this update on all counsel of record in these cases.

Emergency Schedule

The company should incorporate its EFC clause into the Emergency Schedule without causing an
increase in that rate (Staff Report, p. 55 and Co. Ex. 76, p. 8).

Traffic Control

The company should also incorporate its EFC clause into the Traffic Control Schedule. As contained in
the stipulation, this schedule shall receive a $50,000 increase.

Excise Tax Surcharge

As the Commission has calculated base rates on the basis of a perrnanent 4.75% rate, the company

should eliminate its .75% surcharge.

Filing and Service of Proposed Tariffs
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The company should begin to prepare new tariffs which are consistent with the findings and [*156]
discussion contained in this Opinion and Order. 'The compariy should serve a copy of such tariffs and
any supporting workpapers on all other counsel of record. Likewise, subsequent to the approval of the
tariffs by the Comrnission, the company shall serve all counsel with a copy of the completed printed

final tariffs.

Effective Date

It has been the customary practice of the Commission to provide in its rate order that tariffs fiied
pursuant to such orders shall be applicable to service rendered thirty days following the issuance of the
Entry accepting those tariffs forfiling. Recently, the Cornmission has also offered utilities the option of
notifying their customers with a special mailing; the effective date of the tariffs would then be three
days after the notice has been mailed to all customers. The purpose of delaying the effective date of
the tariffs has been to afford the customers affected by the rate case notice of the increase authorized
prior to the time those rates go into effect. The Commission continues to believe that this is a
reasonable practice, but finds that there are circumstances presented by the Instant case which compel
a departure from this policy. [*157]

Section 4909.42 Revised Code provides that if the Commission has not acted upon a rate appllcation
within 275 days of the filing, the applicant utility, upon the filing of an undertaking in an amount
determined by the Commisslon, may place the proposed rates in effect, subject to the condition that
amounts charged and collected in excess of those finally determined to be reasonable by the
Commission shall be refunded. The Commission makes every effort to issue its rate orders in advance
of the expiration of the 275-day time period, in order to avold the customer confusion which mlght
result under the refund provision. This was not possible in the Instant case due to the length of the
hearing and the number and complexity of the issues involved, The Commission, therefore, finds that
the appropriate course in this case is to estabish the effective date of the tariffs filed pursuant to this
Order as the date they are approved by Commission Entry, provided CEI files three complete printed
final copies of its approved tariffs with the Commission on or before the same day. The customary
notification requirement wiii of course be retained. Such notice should be mailed to customers

upon [*158] approval of its form by the Commission.

FINDINGS OF FACT:

From the evidence of record in this proceeding, the Commission now makes the following findings:

1) The value of all of the applicant's property used and useful for the rendition of electric servlce to the
customers affected by this application, deterrnined in accordance with 5ections 0.909.05 and 4909.15
Revised Code as of the date certain of March 31, 1984, is not less than $1,972,217,000.

2) For the twelve-month period ending December 31, 1984, the test period in this proceeding, the
revenues, expenses, and income available for fired charges realized by applicant under its present rate
schedules were $1,197,375,000, $955,383,000, and $241,992,000, respectively.

3) This net annual compensation of $241,992,000 represents a rate of return of 12.2740 on the
jurisdictional rate base of $1,972,217,000.

4) A rate of return of 12.27°!° ls insufficient to provide the applicant reasonable compensation for the
service rendered customers affected by the application.

5) A rate of returrti of 12.99% is fair and reasonable under the circumstances presented by this case
and is sufficient to provide the applicant just compensation and (*159] return on the value of its

property used and useful in furnishing electric service to its jurisdictional customers.

6) A rate of return of 12.99% applied to the rate base of $1,972,217,000 will result in incorne available
for fixed charges in the amount of $256,191,000.

7) The allowable annual expenses of the company for purposes of this proceeding are $969,420,000.

8) The allowable total gross annual revenue to which the applicant is entitled for purposes of this
proceeding Is the sum of the amounts stated in Findings 6 and 7, or $1,225,611,000.
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9) The applicant's present tariffs should be withdrawn and cancelled and the applicant should submit
new tariffs consistent in all respects with the discussion and fndings set forth above.

CONCLUSIONS OF LAW:

1) The application herein was filed pursuant to and this Commission has jurisdiction thereof under the
provisions of Sections 4909.1"7, 4909.18 and 4909.19 Revised Code; further, the applicant has
complied with the requirements of those statutes.

2) A staff investigation was conducted and a report duly filed and mailed, and public hearings have
been held herein, the written notice of which complied with the requirements of [*160] Section
4909.19 Revised Code.

3) The existing rates and charges as set forth in ttie tariffs governing electric service to customers
affected by this application are insufficient to provide the applicant with adequate net annual
compensation and return on Its property used and useful in the rendition of electric service.

4) A rate of return of 12.990/o is fair and reasonable under the circumstances of this case and fs
sufficient to provide the company just compensation and return on Its property used and useful in the
rendition of electric service to its customers.

5) The applicant should be authorized to cancel and withdraw its present tariffs on file with this
Commission and to file tariffs consistent in all respects with the discussion and findings set forth above.

ORDER;

It is, therefore,

ORDERED, That the application of The Cleveland Electric Illuminating Company for authority to increase
its rates and charges for electric service be granted to the extent provided in this Opinion and Order. It

is, further,

ORDERED, That the company be authorized to cancel and withdraw its present tariffs and to file new
tariffs consistent with the discussion and findings set forth above. [*161] Upon receipt of three (3)

complete copies of tariffs conforming to this Opinion and Order, the Commission will review and
approve same by Entry. The company shall also serve a copy of its proposed tariffs upon all counsel of

record. It is, further,

ORDERED, That the effective date of the new tariffs shall be the date said tariffs are approved by
Commission Entry, provided the company has submitted three final complete printed copies of its
tariffs with the Commission. The company should also serve a copy of the approved final complete
printed tariffs on all counsel of record. The rates contained in the new tariffs shall be applicable to all
service rendered on or after the effective date. It is, further,

ORDERED, That the company shall immediately commence notification of its customers of the increase
in rates authorized herein by insert or attachment to its billings, by special mailing, or by a
combination of these methods. The applicant shall submit a proposed form of notice to the Commission
when it files its tariffs for approval and the Commission will review same and, if proper, approve it by
Entry. It is, further,

ORDERED, That the Staff's recommended depreciation [*162] accrual rates in Case No. 84-414-EL-
AAM be approved effective with the date the new tariffs in this case become effective. It is, further,

ORDERED, That CEI provide the explanations regarding the measure of generation per net plant less
CWIP and the operating availability of Avon Lake Untt No. 8 as discussed in the "Power Plant
Productivity" section of this Opinion and Order- It is, further,

ORDERED, That the applicant begin booking the PUCO and OCC assessments in Account 408. It is,
further,
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ORDERED, ihat all objections and motions not specifically discussed in this Opinion and Order, or
rendered moot thereby, be overruled and denied. It is, further,

ORDERED, That a copy of this Opinion and Order be served on all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

CONCURBY: GAYLORD

CONCURRING OPINION OF COMMISSIONER GLORIA L. GAYLORD

I have joined in the Commission's decision because I agree that the applicant is entitled to a rate
increase at this time. I cannot, however, agree that the level of rate relief authorized is reasonable due
to the fact that the Commission has failed to recognize any portion of the company's $772,000,000
date certain investment in Perry I[*163] in the construction work in progress allowance approved in
this proceeding. Although I have disagreed with my colleagues with respect to this subject in the past,

I must say that, given the specifies of the proposal presented here by CEI, I find the Cornmission's
failure to include any allowance for Perry I CWIP in this case totally inexplicable. In removing even the
existing allowance for Perry I from rates, the Commission states only that it is not persuaded that the
unit will come on line this year as scheduled. Thus, the Commission flnds that the unit may not be of
benefit to customers during the period the rates set in this proceeding will be in effect. The
Commission's view of what is of benefit to customers is much too shortsighted.

Although I agree that the question of whether Perry I will be providing service during the period the
rates set in this proceeding will be in effect is a relevant consideration, it is certainly not the only factor
to be considered in deciding whether to include a CWIP allowance for this project. The financial
condition of the company must also be taken into account, a lesson one would think the Commission
would have learned from its recent experience [*164] with Toledo Edison. What was the point in
excluding the existing allowance for Perry I from Toledo Edison's rates, forcing the company to file an
emergency case, and then granting an emergency rate increase In a form which was essentially
identical to authorizing an allowance for Perry I CWIP? (See Toledo Edison Company, Case No. 83-
1450-EL-AiR [September 17, 1984]; Toledo Edison Company, Case No. 84-1285-EL-AEM [February 19,
1985]). i am not suggesting that I believe that denying CEI an allowance for its share of Perry I CWIP
will force the company into a financial emergency, but the exclusion of Perry I most assuredly will not
be viewed as a positive measure by the investment community. One must remember that it Is the
ratepayers of this company who will ultirnately bear the burden of any increased financing costs which
flow from the substitution of AFUDC for cash earnings and the increased future revenue requirements
which will certainly result from the resumption of AFUDC on the entire project. Yet despite the
importance of this decision to the company and the customers, the Commission again makes no effort
to analyze its financial impact.

I am, of course, concerned [*165] about the repeated delays in the projected in-service date for
Perry I and the increases in the total estimated costs of the project. Although there is really nothing
concrete in this record which suggests that Perry I will not produce significant positive net generation
by at least year-end 1985, 1 agree that It is difficult to muster a great deal of confidence in the current
schedule given the history of the project. However, even if I shared the view that the date a project is
to be in service is the controlling criterion for determining whether a project is to be included in the
CWIP allowance, and even If I belleved that Perry I might not be in service while the rates set in this
proceeding remain in effect, I would still have accepted the proposal offered by applicant in this case as
it would have protected customers from any unreasonable charges for Perry I In the event the project
does not come on line as scheduled. Prior to the conclusion of the hearing in this case, the Generai
Assembly passed Substitute Senate Bill 27, legislation which will change the current CWIP provisions of
Section 4909.15 Revised Code. Although the new law does not become applicable until April [*166]
10, 1985, CEI has indicated that if the Commission approves a CWIP allowance for Perry I of $196
milllon, the amount which would be permitted under the new "10°/u of rate base" cap contained in
Substitute Senate Bill 27, it will agree to be bound by the bill's "mirror" provision. This means that the
dollar value of allowed Perry I CWIP would be excluded from rate base after the plant is in service so
as to offset the revenues collected from customers as a result of granting the CWIP allowance at this
time (Tr. XXIII, pp. 43-47, 74-78). In addition, the company agreed to delay the effective date of the
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rates established in its next rate case untii at least April 1, 1986.

fJuring the period the CWIP issue was being debated in the legislature, I could understand why the
Commission might be reluctant to grant an allowance for Perry I. However, the legislature has now
spoken, and the applicant in this case has agreed to follow the standards which it has established.
CEI's present rates reflect a Perry I CWIP allowance of approximately $152 million (Cleveland Electric
Illuminating Company, Case No. 83-848-EL-COI [September 21, 1983], p. 4). The additional $44
million of Perry I CWIP I*167] which the company is requesting in this case translates into a very
insignificant increase over ttie rates approved in the last case. Not only would the effect on the average
residential customer's bill from iricluding these additional revenues barely be perceptible (Tr. XXIII, pp.
77-78), but the incremental amount, plus the portion of the rates attributable to the balance of the
$196 million, would, in effect, be flowed back to the customers when Perry I goes into rate base as
plant in service. Thus, the custorners would be protected in the event of any unforeseen delay in the
in-service date as they would ultimately pay the same amount whether or not the plant goes into
service this year. Moreover, continuing the gradual phase-in of Perry I in this manner will serve to
reduce the rate shock which will occur when the urfit goes into service. The Commission's decision to
remove even the existing allowance for Perry I will obviously have precisely the opposite effect. These
factors, coupled with applicant's promise of a delay in the effective date of the rates set in the next
case, make it clear that CEI's proposal is in the long-term iriterest of the ratepayers of this company.

[*168] Therefore, I believe that the proposed $196 million Perry I CWIP allowance should have been

approved.
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. BEFORE

THE PUBLIC U11LITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cincinnati Gas & Electric Company for an
Increase in Its Rates for Gas Service to All
Jurisdictional Customers.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Approval of Revisiaa!s to Its Gas Tariff.

Case No. 95-65E,-GA-AIIi

Case No. 97-34-GA-ATA

F-NTRY ON^EHEA T^_NC

The Commission €inds:

(1) On December 12,1996, the Commission issued its opinion and
order in this proceeding granting, to the extent specified
therein, the application of The Cincinna^i Gas & I~aectric
Company (CG&E or company) for an +..tcrease in gas rates.
Applications for rehearing were filed on January 13, 1997 by
CG&E and Stand Energy Corporation (Stand). Memoranda
contra CG&E's application for reheaxing were filed on January
23, 1997 by the Office of the Ohio Consumers' Counsel (OCC)
and by the Home Builders Association of Greater Cincinnati
and the Ohio Valley Development Council. CG&E filed a
memorandum contra Stand's application for rehearing on
January 23,1997.

(2) CG&E cites twelve specific assignments of error in the Com-
mission's order. The company's first assignment of errnr
alleges that the Commission erred in adopting the staff's
recommendation to disallow a portion of CG&E's claimed
capital costs associated with its Customer Service System
(CSS). The company raises the same arguments that it made
oi1 brief, namely that: the record does not support a finding
that any of the costs incurred in developing the CSS were
imprudent or that CG& E mismanaged the project; no
evidence exists that the CSS is not used and useful; the
Commission does not have broad discretion to value assets;
there is no nexus in the record between "delays" and project
"overruns"; and the staff's cost benefit analysis was not
supported by the record. CG&E also contends that the staff's
calculation of the disallowance was unreasonable in that the
project was more than 50 percent complete when it was
turned over to Computer Science Corporation (CSC) to finish,
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and the exclusion of the additional contingency fees paid to
CSC was unreasonable.

Although we addressed each of these arguments in the opin-
ion and order (at pages 4-8), we will reiterate the basis for
adopting the staff's position regarding the CSS costs in this
case. First, as indicated in the opinion and order, CG&E failed
to sustain its burden of showing that $62.3 million should be
found to be part of the reasonable original cost of the CSS
asset. The company, in both its post-hearing briefs and its
application for rehearing, attempts to shift the burden of proaf
to the staff rather than citing to specific facts that support its
arguments. We find the company's position to be
inconsistent with both its statutory burden to justify inclusion
of used and useful capital assets and with the staffs clearly
defined role pursuant to Section 4909.19, Revised Code. Next,
with respect to our legal authority to disallow a portion of the
CSS costs, Section 4909.154, Revised Code (which specifically
authorizes the Commission to disallow imprudently incurred
operation and maintenance costs), does not limit the
Commission's authority to disallow other imprudently
incurred costs. Rather, as explained in the order, the
Commission's authority to disailow imprudent assets has
long been recognized as an inherent component of the used
and useful criteria embodied in Section 4909.15, Revised Code;
such authority was a recognized principle when Section
4909.154, Revised Code, was enacted; and such authority is
consistent with long-standing precedent of this Commission
and of commissions throughout the country. See, e.g., Toledo
Edison Co. and Cleveland' Elec. Illum. Co., Case No.
95-299-EL-AIR et ull. (April 11, 1996); Investigation of Perry

Nuclear Power Plant, Case No. 85-521-EL-C(JI (January 12,
1988); Duquesne Light Co: v. Barasch, 488 U.S. 299 (1989). We
believe CG&E's mismanagement of the CSS project, as
described in detail in the opinion and order, constitutes
imprudence and requires disallowance of a portion of the
capital costs associated with that project. Por the reasons cited
in the order and discussed below, and based on the evidence
of record, $32.55 million of the cost of the CSS is not
reasonable pursuant to Sections 4909.05(E) and 4909.19,
Revised Code, due to the company's imprudence. We
discussed in detail the troubled history of the project and the
delays and cost overruns that far exceeded the original budget.
As noted in the order, CG&E originally budgeted $24 million
for the project (in addition to the $17 million previously
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expensed from 1987). By the end of 1991, the project was
turned over to an outside contractor (CSC) at which time the
capitalized costs already exceeded $34 million, causing CG&E
to revise its budget to more than $52 million. Our decision to
allow only 50 percent of the base contract amount paid for
completing the project is consistent with Andersen
Consulting's opinion in 1991 that the project was 50 percent
complete. Accordingly, for the reasons that were thoroughly
sliscussed in the opinion and order, we believe that the staffs
recommendation was a reasonable allowance for the CSS that
was ultimately implemented by CG&E.

(3) CG&E's second assignment of error alleges that the Commis-
sion unreasonably required the company to credit its gas cost
recovery (GCR) rate for the difference between the gas trans-
portation rate charged by Union Light, Heat & Power
(ULH&P) and the gas transportation rate charged by CG&E.
The company argues that the Commission exceeded its statu-
tory authority with this finding thereby violating,the Federal
Energy Regulatory Commission's (FERC) exclusive jurisdic-
tion over the transportation rates in question.

The subsidy created by the CG&E/ULH&P transportation ar-
rangements is a matter of local concern within this Commis-
sion's jurisdiction, in accordance with state jurisdictional
authority previously recognized by the United States Supreme
Court. Nantahala Fower & Light Co. v. Thornburg, 476 U.S.
953, 966 (1986). Moreover, under the terms of a stipulation
entered into by CG&E in the company's prior rate case, the
company and the staff were to "meet promptly" to, among
other things, develop a "reasonable and appropriate Ohio
ratemaking treatment of the costs incurred and revenues
received by the Company for transportation service rendered
to (ULH&P)". Cincinnati Gas & Electric Co., Case No.
92-1463-GA-AIR et at. (August 26, 1993); Stipulation at 4.
Despite this clear obligation to promptly discuss a resolution
of the subsidy, CG&E made no effort to negotiate this issue
with the staff (Tr. 7CXIti, 61-62). The company's request for
rehearing on this issue is, therefore, denied.

(4) The company's third assignment of error alleges that the
Commission unreasonably imputed revenues for ratemaking
purposes that differ from the revenue levels being charged
pursuant to contracts previously approved by the Commis-
sion (i.e., delta revenues). The company further contends
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that, even if delta revenue adjustments were proper, the
Commission incorrectly quantified the delta revenue adjust-
ment in this case. CG&E argues that the contracts with:l'ord
and AK Steel, from which the delta revenues arise, were
approved by the Commission. The company asserts that the
statutory ratemaking formula set forth in Section 4909.15,
Revised Code, permits the Commission to smooth out
anomalies in test period data but not to impute revenues that
have the effect of making such revenues unrepresentative of
normal operations.

Regarding the legal arguments raised by CG&E, we believe
that, for purposes of this proceeding, our decision to impute
delta revenues associated with the company's special contracts
is a reasonable and proper recognition of revenues that the
company has foregone. Given the lack of support in the
record for the reasonableness of the AK Steel volumes in the
test year, the Commission used the AK Steel volumes
established in CG&E's prior rate case (Tr. XI>; 46). Therefore,
the Commission calculated delta revenues in this case based
on the approximately 9.9 million MCF reported in the
company's last rate case. In its application for rehearing, the
company failed to present the Commission with any
additional evidence or argument that would allow the
Commission to have greater confidence in the AK Steel
volumes tendered in the present case. In rejecting the staffs
proposed volumes, we indicated our concern that there was
not an adequate explanation in the record as to what caused
the AK Steel volumes to increase from 9,882,320 MCF in the
company's last rate case to approximately 18,000,000 MCF in
the test year in this case. As noted in the order, the treatment
of delta revenues in this case was based on the lack of an ade-
quate explanation in the record concerning the substantial
increase in AK Steel volumes and the uniqueness of AK Steel
relative to the entire CG&E system. Regarding the otherwise
applicable tariff rate, we believe that the then-current $0.537
MCF interruptible transportation (IT) rate was the proper basis
for calculating the delta revenues. The fact that competitive
flexibility might allow CG&E to flex its IT rate down to $0.30
for a given customer does not mean that such rate represents
the appropriate "otherwise applicable" rate for purposes of
determining delta revenues.
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(5) CG&E's fourth assignment of error alleges that the Commis-
sion erred in directing the company to maintain the com-
pany's former policy of not collecting up-front payments for
joint trench utility installations from develoivers. The com-

pany contends that this directive by the Com:nission does not
maintain the status quo because the company had begun re-
quiring such payments in September 1995.

As indicated in the opinion and order (at pages 35-36), we
adopted the staff's recommendation to maintain CG&E's
current main extensiott policies until the Commission
addresses rules and regulations pertaining to such extensions
through a generic proceeding. Regarding the joint trench
issue, we also directed that the status quo be maintained
consistent with the company's policy from the inception of
the program in 1991 until September 1995 (i.e., that no
up-front deposits be required where the dcvelopers agree to
provide underground conduits for ease of access) (Tr. V,
24-25). As stated in the order, this directive should not be
construed as an indication of how the Commission may
ultimately decide to treat any of the main extension issues
raised in this case, but simply a reflection of our desire to
maintain the status quo until all main extension issues have
been fully considered in a generic proceeding.

(6) CG&E's fifth assignment of error states that the Commission
unreasonably failed to provide for any exceptions to the
requirement that ten days notice be given to tenants prior to
disconnection of service at master-metered premises. The
company argues that the Commission failed to explicitly state
that CG&E could disconnect service where safety concerns
were raised.

(7)

It was certainly not our intent to preclude the cornpany from
taking appropriate actions where safety or tampering issues
are raised. As indicated in the following section of the order
regarding fraud or theft of service (at pages 58-59), "(t]he
company may still take appropriate action where health and
safety concerns are raised...." As such, rehearing is granted on
this issue, to the extent that the opinion and order required
clarification of our intent with respect to safety concerns.

The company's sixth assignment of error alleges that the
opinion and order is unreasonable in that it requires the
company to discontinue assessing late payment charges for
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PIPP customers ^'pursuant to the stipulation adopted concern-
ing consurrter issues) but fails to adjust CG&E's test period
operating income to eliminate the test period revenues asso-
ciated with such charges.

CG&E correctly points out that the stipulation approved by
the Commission precludes the company from collecting late
payment charges from PIPP customers. With respect to the
company's request for an adjustment to test year revenues
related to PIPP late charges, however, rehearing is denied.
Pursuant to CG&E's previously existing tariffs (P.U.C.O. Gas
No. 18, Sheet No, 30.5), the company }:ad no authority to
collect late charges associated with PIPP p:+vments during the
test year, or at any time following CG&E's last rate case.
Cincinnati Gas & Electric Co., supra. Accordingly, not only is
an adjustment to test year revenues not appropriate, but we
direct the staff to investigate whether CG&E has been
collecting late payment charges from PIPP customers in
violation of the company's tariffs, for both gas and electric
service, and whether a refurid or other adjustment should be
ordered to account for such PIPP laie payment charges. The
staff should report its findings on this issue within 15
working days of this entry.

(8) CG&E's seventh assignment of error states that the Commis-
sion erred by maintaining the residential customer charge at
its current level of $5.50 per month. The company contends
that the record supports an increase in the customer charge to
at least the $7.00 tevel recommended in the Staff Report.

The opiriion and order (at pages 4546) explains the reasons
why we decided to adopt the staffs revised recommendation
to maintain the residential customer charge at its current
level of $5.50 (Staff Ex. 18, at 8; Attach. A, Table 5). As set forth
in the order, we heard a great deal of testimony at the local
public hearings regarding the detrimental impact that an
increase in the ci:stomer charge would have on low income
customers. We believe it is appropriate in this case to main-
tain the customer charge at $5.50 in order to minimize rate
shock on such customers and to give recognition to the prin-
ciple of rate continuity.

(9) CG&E's eighth assignment of error claims that the Commis-
sion erred by rejecting the company's proposal to implement
revenue sharing programs for capacity release and off-system
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sales. The company argues that the Commission failed to
explain what deficiencies existed in the proposed programs.

As described in the opinion and order (at pages 36-37), CG&E
proposed a GCR rider that would have allocated to the
company a share of the net revenues derived from its efforts
to market capacity release and off-system sales. Currently,
these net revenues are credited fully to GCR customers.
Although ilve indicated that the company's proposal merits
further consideratioa, consistent with the intent of H.B. 476,
we found that the record was not sufficiently developed in
this case to grant the company's request. As pointed out by
City of Cincinnati witness Effron, if the company's primary
mission is to provide reliable artd safe gas service to custom-
ers at the lowest reasonable cost (See, Co. Ex. 13, at 11), then
flowing capacity release and off-system sales revenues to
customers assists in achieving that goal (City Ex. 8, at 16-17).
Currently, the costs associated with generating these revenues
would be the responsibility of customers rather than share-
holders (1d.). Given the conflicting testimony presented at the
hearing regarding the appropriate treatment of this issue, we
believe that further development of the issue is warranted
prior to implementing the type of revenue sharing programs
proposed by CG&E in this case.

(10) The company's ninth assignment of error states that certain
figures in the "Operating Income Summary" and the "Pro-
posed Increase" sections of the order are inconsistent with the
discussion elsewhere in the order.

Although the end result of the order is not affected, the
Commission recognizes that certain figures contained in the
sections cited by the company were incorrect. Following is a
corrected Operating Income 5ummary that is consistent with
the remainder of the order:

ting Income
(000's Gntitted)

Oneratininue2 $373,069

.enses
Operation and Maintenance 272,532
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Depreciation 16,157
Taxes Other Than Income Tax 45,074
Income Taxes 9,717

Toial dparat'n¢jjx^ .$^"

Net OoPratina^IncomQ $225$2

The Proposed Increase section of the opinion and order
should incorporate these corrections and, in the textual
description of the rates proposed by the company, additional
proposed annual gas revenues should be $30,603,875; addi-
tional net jurisdictional income should be $18,799,458; net
operating income should be $48,388,548; and the rate of return
based on the proposed rates should be 13.26 percent. The
Findings of Fact section of the opinion and order should also
be corrected consistent with the above-stated changes. As
indicated above, these corrections do not affect the overall
outcome of the revenue requirement approved in the opin-
ion and order but are simply amendments to the components
that were incorrectly stated in the order.

(11) CG&E's tenth assignment of error states that the Commission
c:rred in failing to adopt the portion of the stipulation that
provided for an increase in the connbination reconnection
charge for both gas and electric service. The company con-
tends that the proposed increase for combination reconnec-
tion charges for both gas and electric service to $25 should
have been approved.

As indicated in the opinion and order (at page 57, footnote 17),
the company's proposal in this case could be construed as an
increase in rates for electric customers because the net effect
would be an additional charge of $3 for electric customers
requesting reconnection of combined services (from the
current $22 to $25). Accordingly, we decline to approve the
company's request for an increase in the combination recon-
nection charge for gas and electric.

(12) The company's eleventh assignment of error alleges that the
Commission erred by failing to limit interruptible transmis-
sion service to existing IT customers. CG&E argues that the
Commission's concern with the lack of reliable cost of service
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data is not sufficient justification for denying the company's
proposal to close the IT tariff rate to future customers. Ac-
cording to the company, lack of reliable cost data would affect
only current IT customers, who would be "grandfathered"
under the company's proposa3. The company claims that the
current lack of constraints on the company's system is an
indication that there is no need for additional interruptible
load at this tinte.

As indicated in the opinion and order (at pages 40-41), we

decline to adopt CG&E's proposal to close the IT rate because
of the lack of reliable cost of service data in this case. Al-
though it may be appropriate to base the IT rate on avoided
cost, we do not believe that the IT rate should be generically
closed to all future customers without more reliable cost of
service studies than those presented in this proceeding.
Accordingly, we will defer ruling on the company's proposal
until its next rate case, where we hope to have more reliable
cost of service results which can be used to test the reason-
ableness of the company's proposal.

(13) CGBcE's final assignment of error alleges that the end result of
the Commission's erroneous determinations is a confiscation
of the company's property in violation of the Fifth and
Fourteenth Amendments to the United States Constitution.

As discussed in a number of prior cases before the Commis-
sion, an end result analysis is inappropriate as a basis for set-
ting the rate of return, or the company's overall revenue
requirement. Ohio Edison Co., Case No. 89-1001-EL-AIR
(August 16, 1990); Columbus & Southern Ohio Electric Co.,
Case No. 83-314-EL-AIR (December 20, 1983); Columbus &
Southern Ohio Electric Co., Case No. 81-1058-EL-AIR

(November 5, 1982); Toledo Edison Co., Case No.
81-620-EL-AIIt (June 9, 1982). The Ohio Supreme Court has
also rejected the end result theory of rate setting. Ohio Edison

Co. v. Pub. Util. Comm., 63 Ohio St. 3d 555 (1992); Dayton

Power & Light Co. v. Pub. Utit. Comraz., 4 Ohio St. 3d 91 (1983).
We find no merit in CG&E's claims that the Commission's
decision in this case amounts to a confiscation of the
company's property. Each of the issues raised in the case were
discussed and decided based on the record evidence presented
in the hearings. After reviewing that record, the Commission
established rates that were based on the statutory ratemaking
formula and which provide the company the opportunity to
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earn a reasonable return on its property that is used aind
useful for the nrovision of utility service.

(14) jne other matter needs to be addressed regarding the tar'iffs
C(Easehi .s cfiled following tlte opinion and order in t

n'TA) o .submitted an ATA application (Case No. 97-34-GA-A
January 10, 1997 that proposed to add a sentence under the
section entitled "Charge for Field Collection". T'he sentence
was ittac:vertently omitted from the tariffs filed after. the
decision in this case. The proposed sentence, which was
agreed to by the signatory parties to the consumer issues
stipulation adot: -eed in the opinion and order (see pages 52-57),
states that "The (field collection) charge may be assessed no
more often than once per month". We find the amendment
contained in the company's. application in Case N'o.
97 :34-GA-ATA to be reasonable and consistent with the intent
of the opinion and order adopting the stipulation submitted
in this case. The application to amend the tariff shall, there-

fore, be granted.

(15) As indicated above, Stand Energy filed an application for
rehearing (or, in the alternative, a moiion for clarification).
Stand contends that CG&E has improp erly implemented
terms and conditions in its Rate IT tariff that were not
approved in the opinion and order. Stand states that the
Commission rejected the company's proposed :T serv:ce tariff
and directed CG&E to continue to provide IT service to quali-
fied applicants on a nondiscriminatory basis, u:ntii the
Commission has the opportunity to review thc Rate IT
proposal in conjunction with reliable cost of service c::,xta. The
Commission also rejected the company's proposed interrupt-
ible balatiacirt•,*y service (IBS) tariff and directed tlte company to
negotiate with independent marketers to develop an accept-
able tariff witlxin 60 days of the order (Opinion and order at
41-43). Stand claims that, despite the Commission's rejection
of these nrnposed tariffs, CO&E submitted tariffs that included
virtually all of the company's propospd substantive textua3
changes, which changes substantially alter the nature of IT

service.

In its memorandun, corttra, CGBxE states that the Commis-
sion approved the filed tariffs and gave no indication that the
textual changes made by the company were inappropriate.
The company further argues that Stand did not offer specific
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references to any substantive changes or explain which textual
changes altered the nature of IT service.

Thr tariffs submitted after the issuance of the opinion and
order were reviewed and approved by the Commission in an
entry i.ssued December 24, 1996. Atthotagh these tariffs were
approved, it was not our intent that either the rates for IT
service or the text of the tariffs would be different from the
tariffs il-iat were in effect prior to issuance of the opinion and
order. In a motion for an extension of time filed February 11,
1997, CG&E requests an additior,al week for the company and
Stand to submit an agreement addressing the concerns raised
in Stand's application for rehearing. CG&E claims that they
have reached an agreement with Stand regarding these issues
but that key personnel for Stand is unavailable until the end
of the week to review the final agreement. For purposes of
considering the issues raised by Stand and jor the agreement
that is expected to be filed next week, we will grant Stand's
application for .;ehearing. For purposes of the interim
application of the IT tariff, counsel for CG&E indicated at the
February 12, 1997 Commission Meeting that the company
would not enforce the textual changes made in the IT tariff
following the opinior, and order, but will comply with the
tariff language in effect prior to this case until such time as the
Commission acts upon the issues raised by Stand on
rehearing and/or the agreement that is expected to be filed by
Stand and CG&E.

(16) On Februaty 10, 1997, a joint motion for an ext.ension of tinte
to submit a negotiated interruptible balancing service (IBS)
tariff was filed on behalf of CG,&cE, Cincinnati Energy
Consiuneis, Enron Capital & Trade Corporation, AK Steel, GB
Aircraft Engines, Ohio Council of Retail Merchants, Miami
Valley Resources, OCC, and the staff of the Commission. The
motion indicates that an agreement in principle has been
reached regarding the Commission's directive in the opinion
and order that CG&B work with independent marlceters and
other interested parties to create an acceptable IBS tariff within
60 days of the order. The joint movants request an additional
two weeks (until February 24, 1997) to comple€e drafting of
propor.ed tariffs consistent with the Commissioiis directive.
The re.luest for an extension raf tinke to submit proposed IBS
tariffs is reasonable and shall be granted. 1fie negotiated IBS
tariff should be submitted to the Commission by no later than
February 24,1997.
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ethat Yvonne T I^ar^t was "it^(17) As a finai ntatter, we not
tently omitted from the appearances section of tMe cap
and order as an. attorney appearing on behalf of

It is, therefore,

ORDERED, '£hat the application for rehearing filed by CG&F is
#"d tf oethe fifth and ninth assignments of error, wrhich are gran

herein. It is, further,

OgDFRET>, That the application for rehearing filed by St
the extent provided herein. It is, further,

CGBrp in Case N6:97-d bp 2 yeiORDERED, That the applicatton
amend the field collection cl'iarge rtaritf, xs firanted. It is, further,•

bhl Fe .+
ORDERED, That the jo+nt ruotion for an extension of time ^xt►

1997, to submit proposed IBS tariffs, :s granted in accordance w4h ftitdln^ ;1

further,

ORDERED, That - copy of this entry be served upon

THE PUBLIC UrIi^j^,t^}MMISSJ

DDN;geb

David W. Johnson

L:eCarad In tEes</barnet

IM 121997
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2003 Ohio PVC LEXIS 62, *

In the Matter of the Commission's Investigation Into the Modification of Intrastate Access
Charges.

Case No. 00-127-TP-COI

PUBLIC UTILITIES COMMISSION OF OHIO

2003 Ohio PUC LEXIS 62

February 20, 2003, Entered

CORE TERMS: reduction, mirroring, intrastate, access charge, interstate, renewed motion, untimely,
assignments of error, ratemaking, expedited, earning, contra, unreasonably, pendency, offset, tariff,
avail, four-factor, assignment of error, collateral attack, rate of return, amend, confiscatory,
calculations, memorandum, revised, deprive, resume, unjust, caps

PANEL: [#1] Alan R. Schriber, Chairman; Ronda Hartman Fergus; Judith A, Jones; Donald L. Mason;
Clarence D. Rogers, Jr.

OPINION: ENTRY ON REHEARING

The Commission finds:

(1) On lune 27, 2002, after careful consideration of a Motion to Amend and Supplement
Access Recovery Charge or, in the Alternative, Motion for Stay, filed by Verizon North Inc.
(Verizon) as well as the memoranda contra filed by the Ohio Consumer's Counsel (OCC)
and the joint filing by AT&T Communications of Ohio, Inc., TCG Ohio, and WorldCom, Inc.
(IXCs), the Commission issued an entry denying the substance of Verizon's motion and
ordering Verizon to continue mirroring interstate charges on an intrastate basis.
Recognizing the utility of the settled results from similar issues in the past, the Commission
granted Verizon's request for a stay of the ordered reductions for a six-month period, until
lanuary 2, 2003, as a means to encourage another settled result of the issues. To further
this effort, the Commission directed Verizon to file updated information and detailed
supporting documentation for the company's revised earnings calculations. The
Commission stated that, if the company believes that an increase to the access
recovery [*2] charge (ARC) is still necessary after reviewing the revised earning
calculations, Verizon should meet with the various interested parties (Staff, OCC, and the
IXCs) to discuss issues associated with the reductions and Verizon's proposal to increase
the ARC. By the same entry, Verizon was ordered to resume mirroring of the interstate
charges consistent with the Commission's previous access decisions in this proceeding, the
policy dating back to Case No. 83-464-TP-COIr and to file the necessary tariffs or
documentation to ensure the ordered mirroring on January 2, 2003. The Commission set
up a process for the parties to achieve a settled result, but let the parties know that,
absent a Commission entry otherwise, the mirroring would absolutely take affect on

January 2, 2003.

(2) On December 3, 2002, Verizon filed a Renewed Motion to Alter Access Recovery Charge
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or, In the Alternative, Motion for Stay and Hearing. Among other things, Verizon's motion
requests that the Comrnission grant an extension to the existing access charge reduction
stay beyond January 2, 2003, in order to allow the Commission time to hear, examine, and
rectify the alleged annual revenue reduction that would result C*3] from mirroring the
interstate access charge reductions on an intrastate basis without also implementing a
corresponding increase to the ARC. Verizon asserts that the impact on an intrastate basis
results in a 7.69 percent intrastate regulated rate of return. The motion further requests
that Verizon be directed to file tariffs appropriate to such stay. Verizon maintains that,
should the Commission reject its proposed amendment to the ARC, the additional mirrored
reduction would be unlawful and would reduce Verizon's rate of return to a per se
confiscatory level.

(3) On January 23, 2003, the Commission issued an entry denying Verizon renewed motion
filed on December 3, 2002. in denying Verizon's renewed motion, the Commission found
that Verizon's original request to alter the access recovery charge was fully considered and
rGjected in our June 27, 2002, decision in this docket. As a result, Verizon's December 3,
2002, renewed motion constituted an untirnely challenge of the June 27, 2002 decision.
The Commission further found in the January 23, 2003, entry that, as a result of an earlier
stipulation approved by the Commission on July 19, 2001, in this matter, Verizon had been
made C*4] whole for the incremental impact of mirroring the Coalition for Affordable
Local and Long Distance Services' (CALLS') proposal in Ohlo beyond the Commtssion's
longstanding policy of mirroring traffiasensitive interstate access charges on an intrastate
basis. The Commission concluded by stating that, should Verizon believe that Its earnings
are deficient, the more a ppropriate remedy is to file a traditional rate case or propose an
alterative regulation plan.

(4) Section 4903.10, Revised Code, states that any party who has entered an appearance
in a Commission proceeding may apply for an application for rehearing with respect to any
matters deterrnined by filing an application within 30 days after the entry of the order upon
the journal of the Commission.

(5) On February 3, 2003, Verizon filed an application for rehearing of the Commission's
January 23, 2003 entry and, simultaneously, a motion for stay and request for expedited
ruling. In its application for rehearing, Verizon maintains that the January 23, 2003, entry
is arbitrary, unreasonable, unconstitutional, and an abuse of discretion for the following
reasons:

(a) The January 23, 2003, entry arbitrarily and unreasonably [*51 directs
revenue reductions without directing simultaneous revenue offsets, resulting in
confiscation without due process of law.

(b) The January 23, 2003, entry engages in single-issue ratemaking, contrary
to the Ohio Revised Code.

(c) The January 23, 2003, entry improperly and unreasonably finds that
Verizon's renewed motion filed December 3, 2002, was an untimely request for
rehearing.

(d) The January 23, 2003, entry is arbitrary and unreasonable because it does
not mirror all changes to interstate access charges directed by the CALLS order
on a permanent basis despite precedent to the contrary.

(e) The January 23, 2003, entry is contrary to the Commission's own precedent
with respect to mirroring federal access charges.

In support of its motion for stay pending rehearing and appeal, Verizon submits that with
each passing day the company losses approximately $ 27,000 and that the company is
unable to recover retroactively those lost revenues. Consequently, according to Verizon, it
would be unjust and unlawful to deprive the company of those revenues during the
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pendency of this review. Further, for these same reasons, Verizon submits that an
expedited ruling on its motion [*6] is warranted pursuant to Rule 4901:1-1-12(C), Ohio
Administrative Code.

(6) Memoranda contra Verizon's application for rehearing were filed by AT&T
Communications of Ohio, Inc. and TCG Ohio (jointly AT&T) on February 13, 2003, arid by
the OCC on February 18, 2003. In its memorandum contra, AT&T subrnits that Verizon has
raised no new argurnent not already considered by the Commission on at least three
previous occasions. Further, AT&T clairns that Verizon's most recent application for
rehearing is nothing more than an untimely collateral attack on the. June 27, 2002, entry
and must be dismissed.

In its memorandurn contra Verizon's application for rehearing, the OCC asserts that Verizon
has failed to show that the access charge rates resulting from the January 23, 2003, entry
are confiscatory and, in any event, Verizon has failed to take advantage of the ratemaking
options available to the company should Verizon bekieve that the current earnings are
below a reasonable level for whatever reason, including reduction of access charges.

(7) Verizon's application for rehearing filed on February 3, 2003, is denied in its entirety.
Initially, we note that four of the five grounds for rehearing [*7] outlined in Verizon's
February 3, 2003, appllcation for rehearing have been addressed previously by the
Commission. Importantly, after reviewing hundreds of pages of documents filed in two
rounds of comments, including comrnents from Verizon, the Cornmission, on January 11,
2001, issued an opinion and order adopting the rate caps and rate reductions of the CALLS
plan on an intrastate basis for the four largest incumbent local exchange carriers in Ohio
including Verizon. On February 12, 2001, Verizon filed an application for rehearing of the
Commission's January 11, 2001 order. The Commission denied Verizon's assignments of
error in its entry on rehearing issued March 15, 2001. Thereafter, Verizon again filed for
rehearing of the March 15, 2001 entry on rehearing and again the Commission denied
Verizon's application for rehearing in an entry on rehearing Issued May 5, 2001.

Having previously addressed Verizon's arguments contained in its first, second, fourth, and
five assignments of error on at least two prior occasions in this docket, the Cornmission
need not further address those arguments at this time. The Commission notes that Verizon
had a procedure available to it in order to [*8] challenge the Commission's adoption of
the CALLS' rate caps and rate reductions and Verizon failed to avail itseif of that procedure.
The four assignments of error listed above are nothing more than a collateral attack on
those prior decisions. Accordingly, the Commission will not further address those
assignments of error,

(8) Verizon's final assignrnent of error is that the January 23, 2003, entry improperly and
unreasonably finds that Verizon's December 3, 2002, motion was an untimely request for
rehearing. Verizon continues that the company had no reason to seek rehearing of the June
27, 2002, entry insofar as the entry did not adversely impact Verizon.

Rehearing on this assignment of error is likewise denied. The Commission very clearly
indicated in the June 27, 2002, entry that we gave no credence to Verizon's argurnents
seeking to arnend and supplement the access recovery charge. It is equally clear in the
June 27, 2002, entry at page three that "unless otherwise ordered, on January 2, 2003, the
company (Verizon) shall be required to resume the rnirroring of interstate charges on an
intrastate basis...." There is no question that the very same reductions of Verizon's
intrastate [*9] access charges ordered by the June 27, 2002 entry are the subject of
Verizon's current challenge. Verizon apparently confuses the Commission's willingness to
afford the cornpany time to avail itself of the settlement opportunity or ratemaking
rernedies available to it. But that confusion is disingenuous, given that Verizon previously
effectuated the access charge reductions ordered by the June 27 entry through a June 28,
2002 tariff filing. Ttie tirne to seek rehearing or clarification of the Comrnission's June 27,
2002, entry has run. Accordingly, the argurnents made in Verizon's February 3, 2003,
application for rehearing rnust be denied.

(9) Concurrent with the filing of its application for rehearing, Verizon filed a motion for stay
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of the January 2, 2003, rate reductions as well as a request for an expedited ruling. As
noted above, Verizon's sole argument offered in support of a stay is that it would be unjust
and unlawful to deprive Verizon of the revenues accruing during the pendency of review of
the January 23, 2003 entry.

Verizon's request for a stay of the January 2, 2003, rate reductions during the pendency of
the appeal of this matter is denied. There is no controlling precedent [*10] in Ohio setting
forth the conditions under which the Commission will stay one of our own orders. Yet the
Commission has urged the adoption of a four-factor test governing a stay that was strongly
supported in a dissenting opinion by Justice Douglas in MCI Telecommunications Corp. v.
Pub, Utit. Co_mm. (19871 31 Ohio St.3d 604, This four-factor test has been deemed
appropriate by courts when determining whether to stay an administrative order pending
judicial review. This test includes and exarnination of:

(a) Whether there has been a strong showing that movant is likely to prevail on
the merits;

(b) Wtiether the party seeking the stay has shown that it would suffer
irreparable harm absent the stay;

(c) Whether the stay would cause substantial harm to other parties; and

(d) Where lies the public interest.

Verizon's motion for stay does not even address these factors let alone prevail on them.
Moreover, as previously noted, Verizon does have raternaking options available to it if the
company believes that it has just and reasonable grounds for a rate increase to offset the
alleged access ctiarge revenue loss.

Verizon has not met the recognized [*11] test for a stay of the Cornmission's decision and
has elected not to avail itself of the options available to offset alleged access charge
revenue losses. Accordingly, the Cornmission denies the motion for a stay.

It is, therefore,

ORDERED, That the application for rehearing filed by Verizon North Inc. on February 3, 2003, is denied
as discussed herein. It is, further,

ORDERED, That the motion for stay and request for expedited ruling filed on February 3, 2003, is
denied as discussed herein. It is, further,

ORDERED, That a copy of this Entry be served upon all parties of record to this proceeding.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Alan R. Schriber, Chairman

Ronda Hartman Fergus

Judith A. Jones

Donald L. Mason

Clarence D. Rogers, Jr.

CASE NUMBER: 00-0127-TP-COI
CASE DESCRIPTION: MODIFICATION OF INTRASTRATE ACCESS
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AT&T COMMUNICATIONS OF OHIO, INC. BR[AR, SALLY

ELIZABETH FINNERTY, ASST. VICE AT&T COMMUNICATIONS OF OHIO, INC.

PRESIDENT TARIFF MANAGER, LAW & GOVT. AFFAIRS

65 EAST STATE STREET 222 W. ADAMS STREET, SUITE 1500

SUITE 700 CHICAGO, IL 60606

COLUMBUS, OH 43215-4213

Phone:(614) 228-7959

BUCKEYE TELESYSTEM, INC.
THOMAS DAWSON, VICE PRESIDENT

5566 SOUTHWYCK BOULEVARD
TOLEDO, OH 43614

Phone: (419) 724-7251

CENTURYTEL OF OHIO, INC.

VICKIE NORRIS
17 S. HIGH ST. SUITE 1250

COLUMBUS, OH 43215

CINCINNATI BELL TELEPHONE
COMPANY

MARK ROMITO, GOVERNMENT
RELATIONS
201 EAST FOURTH STREET

SUITE 102-890
CINCINNATI, OH 45201-2301

DOUGLAS W. TRABARIS

SENIOR ATTORNEY

AT&T

222 W. ADAMS STREET SUITE 1500

CHICAGO, IL 60606

FINNERTY, ELIZABEiH

AT&T COMMUNICATIONS OF OHIO,INC,

65 E. STATE ST

SUITE 1500

COLUMBUS, OH 43215

KAHN, BENITA A.

VORYS, SATER, SEYMOUR AND PEASE

52 E. GAY STREET

P.O. BOX 1008

COLUMBUS, OH 43216

SALLY W. BLOOMFIELD

BRICKER & ECKLER

100 SOUTH THIRD STREET
COLUMBUS, OH 43215

NORRIS, VICKI M.

CENTURY TELEPHONE COMPANY OF OHIO

17 S. HIGH STREET

SUITE 1250

COLUMBUS, OH 43215

BISHOP, MICHAEL E.

CINCINNATI BELL TELEPHONE CO.

P.O. BOX 2 301

CINCINNATI, OH 45201-2301

HART, DOUGLAS E.

FROST & JACOBS

2500 PNC CENTER
201 EAST FIFTH STREET

CINCINNATI, OH 45202

MARSHALL, DONALD I.

EAGLE ENERGY

PageGotll
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Search - 45 Rcsults - Commission's Investigatiou hito the Modification of tntrastate

CINCINNATI BELL TELEPHONE
COMPANY
MARK ROMITO, GOVERNMENT
RELATIONS

201 EAST FOURTH STREET

SUITE 102-890

CINCINNATI, OH 45201-2301

CTSI, INC.

RONALD L. REEDER, SR. MANAGER
REG.
AFF.

100 CTE DR.

DALLAS, PA 18612-9745

Phone: (717) 901-9142

DOYLESTOWN TELEPHONE COMPANY

THOMAS J. BROCKMAN, PRESIDENT

81 N. PORTAGE STREET
DOYLESTOWN, OH 44230

Phone:(330) 658-2121

HORIZON CHILLICOTHE TELEPHONE

68 EAST MAIN STREET

P.O. BOX 480
CHILLICOTHE, OH 45601-0480

MCLEODUSA TELECOMMUNICATIONS

SERVICES

DAVID R. CONN
5929 BAKER ROAD

SUITE 475
MINNETONKA, MN 55345-5955

Phone:(319) 790-7800

Fax: (319) 790-7015

OFFICE OF CONSUMERS' COUNSEL

10 WEST BROAD STREET

SUITE 1800
COLUMBUS, OH 43215

4925 CLEVES PIKE

CINCINNATI, OH 45238

Phone: (513) 251-7283

WENTZ, ROBERTJ.

AMERTTECH OHIO

150 EAST GAY STREET

COLUMBUS, OH 43215-3111

Phone: (614) 223-7950

BISHOP, MICHAEL E.

CINCINNATT BELL TELEPHONE CO.

P.O. BOX 2301

CINCINNATI, OH 45201-23-01

LODGE, THOMAS E,

THOMPSON HINE LLP

ONE COLUMBUS
10 WEST BROAD ST„ SUITE 700

COLUMBUS, OH 43215-3435

RICKEY, KRISTA L.
RETGU TATO RY/INTERCO NNECTION

ANALYST
HORIZON CHILLICOTHE TELEPHONE
68 EAST MAIN STREET P.O. BOX 480

CHILLICOTHE, OH 45601-0480

CHRISTENSEN, MARY W.

CHRISTENSEN CHRISTENSEN &
DEVILLERS
401 N. FRONT STREET

SUITE 350

COLUMBUS, OH 43215-2249

Phone: (614) 221-1832

Fax: (614) 221-2599

EMail: mchristensen a columbuslaw.org

BERGMANN, DAVID C.

ATTORNEY AT LAW

OFFICE OF CONSUMERS COUNSEL

10 W. BROAD STREET, SUITE 1800

COLUMBUS, OH 43215

ETTER, TERRY L.

OHIO CONSUMERS' COUNSEL

7ofI1
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OHIO SMALL LOCAL EXCHANGE
CARRIER

1525 BETHEL ROAD

SUITE 100
COLtJMBtJS, OH 43220

QWEST COMMUNICATION THE POWER
OF

CONNECTIONS, JOSEPH GARRITY

4250 N. FAIRFAX DRIVE, 12TH FLOOR

ARLINGTON, VA 22203

SBC OHIO

JON F, KELLY

150 E. GAY STREET

ROOM 4-C

COLUMBUS, OH 43215

SMALL TELEPHONE COMPANIES

SPRINT COMMtJNICATIONS COMPANY
L.P.
6391 SPRINT PARKWAY
OVERLAND PARK, KS 66251-6100

10 W. BROAD STREET

SUITE 1800

COLUMBLJS, OH 43215

SERIO,JOSEPH P.

TRIAL ATTORNEY
OFFICE OF CONStJMERS COUNSEL

10 W. BROAD STREET, SUITE 1800

COLl1MBUS, OH 43215

LODGE, THOMAS E.

THOMPSON HINE LLP

ONE COLUMBUS
10 WEST BROAD ST., SUITE 700

COLUMBUS, OH 43 215-3 43 5

Gt1BB, 7OAQUIN W. ESQ•

QWEST COMMUNICATIONS

4250 N. FAIRFAX DRIVE

ARLINGTON, VA 22203

Phone: (703) 363-3707

DROMBETTA, SUSAN

DIRECTOR

AMERITECH OHIO

150 E. GAY ST. ROOM 4C

COLUMBUS, OH 43215

MULCAHY, MICHAEL T.

CALFEE, HALTER & GRISWOLD LLP

1400 McDONALD INVESTMENT CENTER
800 SUPERIOR AVENUE
CLEVELAND, OH 44114

Phone: (216) 622-8200

SMITH, JAMES C.

VICE PRESIDENT-REGULATORY AFFAIRS

OHIO BELLTELEPHONE COMPANY

45 ERIEVIEW PLAZA

CLEVELAND, OH 44114

LODGE,THOMAS E.

THOMPSON HINE LLP

ONE COLUMBLJS

10 WEST BROAD ST., SUITE 700

COLUMBUS, OH 43215-3435

LODGE, THOMAS E.

THOMPSON HINE LLP

ONE COLUMBUS
10 WEST BROAD ST., Sl1ITE 700

COLUMBUS, OH 43215-3435

PHELAN, EDWARD K.

Page 8 of 11
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TCG OHIO

STAFF DIRECFOR

SPRINT COMMUNICATIONS COMPANY L.P.

6391 SPRINT PARKWAY

OVERLAND PARK, KS 66251-6100

STEWART, JOSEPH R.

SPRINT

50 WEST BROAD STREET

SUI'rE 3600

COLUMBUS, OH 43215

DOUGLAS W.TRABARIS

ELIZABETH FINNERTY, ASSISTANT VICE SENIOR ATTORNEY

PRESIDENT

65 EAST STATE STREET

SUITE 700

COLUMBUS, OH 43215-7959

Phone: (614) 228-7959

Fax: (614) 228-7965

TELIGENT SERVICES, INC.

TERRI B. NATOLI, V.P. REG. AFFAIRS

460 HERNDON PARKWAY

SUITE 100

HERNDON, VA 20170

Phone: (703) 326-4650

Fax: (703) 326-4887

EMdil:

TIME WARNER TELECOM OF OHIO, L.P.

PAMELA H. SHERWOOD, V.P. REG AFF.

4625 WEST 86TH STREET

SUITE 500

INDIANAPOLIS,IN 46268

Phone: (800) 565-8982

UNITED TELEPHONE CO.

SPRINT

JOSEPH R. STEWART
50 W. BROAD STREET

SUITE 3600

COLUMBUS, OH 43215

OF OHIO DBA

AT&T

222 W. ADAMS STREET SUITE 1500

CHICAGO, IL 60606

SALLY W. BLOOMFIELD
BRICKER & ECKLER
100 SOUTH THIRD STREET

COLUMBUS, OH 43215

SALLY W. BLOOMFIELD

BRICKER & ECKLER

100 SOUTH THIRD STREET

COLUMBUS, OH 43215

HELMICK, DANIEL R.

GOVERNMENT AND REGULATORY

AFFAIRS

UNITED TELEPHONE LONG DISTANCE

50 W. BROAD ST., SUITE 300

COLUMBUS, OH 43215-5916

POVIRK, RUDOLPH R. JR.

SPRINT
6360 SPRINT PKWY BLDG. 5

KSOPHE0102-1D153

OVERLAND PARK, KS 66251

STEWART, JOSEPH R.

SPRINT
50 WEST BROAD STREET

SUITE 3600
COLUMBUS, OH 43215

TERRY, DARLENE N.

Page9af II
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MAILSTOP KSOPHE0102-1D350

6360 SPINT PARKWAY

OVERLAND PARK, KS 66251

WALSTON, W. WAYNE

UNITED TELEPHONE COMPANY

665 LEXINGTON AVENUE
MANSFIELD, OH 44907

VERIZON NORTH INC. LODGE, THOMAS E.

PATRICIA COOK, REGULATORY AFFAIRS THOMPSON HINE LLP

100 EXECUTIVE DR. ONE COLUMBUS

MARION, OH 43302 10 WEST BROAD ST., SUITE 700

WESTERN RESERVE TELEPHONE
COMPANY

KATHY HOBBS, MANAGER,
REGULATORY

21 EAST STATE STREET SUITE 1900

COLUMBUS, OH 43215

WORLDCOM TECHNOLOGIES, INC.

SHANNON L. GILROY

205 NORTH MICHIGAN AVE. SUITE
3700
CHICAGO, IL 60601

WORLDCOM, INC.
500 CLINTON CENTER DRIVE

CLINTON, MS 39056

[*12]

Legal Topics:

COLUMBUS, OH 43215-3435

MAZZOLA, TODD A.

THOMPSON HINE LLP

10 WEST BROAD ST
COLUMBUS, OH 43215

LODGE, THOMAS E.

THOMPSON HINE LLP

ONE COLUMBUS

10 WEST BROAD ST., SUITE 700

COLUMBUS, OH 43215-3435

SANDERS, JUDITH B.

BELL, ROYER & SANDERS CO., L.P.A.

33 SOUTH GRANT AVENUE

COLUMBUS, OH 43215-3927
Phone: (614) 228-0704

ROYER, BARTH E.

BELL, ROYER & SANDERS CO,. L.P.A.
33 SOUTH GRANT AVENUE

COLUMBUS,OH 43215-3927

SANDERS, JUDITH B.
BELL, ROYER & SANDERS CO., LP.A.

33 SOUTH GRANT AVENUE

COLUMBUS, OH 43215-3927

Phone: (614) 228-0704

SIEGEL, EVAN

MCI WORLDCOM
205 N. MICHIGAN AVE.

SUITE 3700

CHICAGO, IL 60601

For related research and practice materials, see the following legal topics:

Comniun7catlons law > Intastate CornrnunfeaEions > Generat Overview

Enerny & UtliBies I,avr > Adrninistrative Proceetlinas 7 Genera! Overview ^r!
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[nerqv & UtiOtl-s„I,dw > Ut^f_ onii^a > C.eneral Overview

Source: Lecial >/...(> OH Cases, Administrative Decisions & Attorney General Opinions, Combined,;
Terms Commissloii s(nvestiqation Into the Modification of Intrastate Edil 8e rc h I Suq9gGj Torms for Mv

Search I Fnerl,ra?c,lc ^rr Your Search)
Vir.w: Fult

t)atelTime: Monday, Novernber 30, 2009 - 10:50 AM EST

Mv Cexis'"' I Searrh I Research T^q sks I G©ta fJ,ocp,me,nt I S47ep2rd'sd ( Atrts ( Transactiorial Advisor
Hisiarv I Oeriverv rvtanacrer I Dossier I Sr:ifch Cti^•.il i Pteter^nces I S1rIn Out I HWn

Ab,gu[ Ler s''I Nexls i Tcr ms & Conditlons i Contact ils
Canvriaht C4 2009 LexisNexis, a division of Reed Elsevier Inc. All rights rusetved.
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IN THE SUPREME COURT OF OHIO

The Office of the Ohio Consumers' Counsel,

Appellant,

V.

The Public Utilities Commission of Ohio,

Appellee.

(In the Matter of the Application of Columbus
Southern Power Company for Approval of its
Electric Security Plan; an Amendment to its
Corporate Separation Plan; and the Sale or
Transfer of Certain Generation Assets, In the
Matter of the Application of Ohio Power
Company for Approval of its Electric Security
Plan, and an Amendment to its Corporate
Separation Plan.)

Supreme Court Case No. 09-2022

Appeal from the Public Utilities
Commission of Ohio
Case Nos. 08-917-EL-SSO and
08-918-EL-SSO

EXHIBITS



EXHIBITS
TABLE OF CONTENTS

In the Matter of the of the Application of Columbus Southern Power•
Company,for Approval of its Electric Security Plan; an Amendment
to its Corporate Separation Plan; and the Sale or Transfer of Certain
Generation Assets, PUCO Case No. 08-917-EL-SSO, and In the Matter
of the Application of 'Ohio Power Company for Approval of its Electric
Security Plan; and an Amendment to its Corporate Separation Plan,
PUCO Case No. 08-918-EL-SSO,
Request for Records (May 6, 2009) ................................................................................................A

In the Matter of the of the Application of Columbus Southern Power
Company, for Approval of its Electric Security Plan; an Amendment
to its Corporate Separation Plan; and the Sale or Transfer of Certain
Generation Assets, PUCO Case No. 08-917-EL-SSO, and In the Matter
of the Application of Ohio Power Company, for Approval af its Electric
Security Plan; and an Amendment to its Corporate Separation Plan,
PUCO Case No. 08-918-EL-SSO,
Letter of Intent (November 7, 2009) ............................................................................................... B



Office of the Ohio Consumers' Counsel
Janine L. Migden-Ostrander
Consumers' Counsel

Your

EXHD3IT A

clentizii Lttilitv (' wtsarrrrer Alvocvte,

May 6. 2009 171a tLS. ri/lizil and Fartail
(}^rdi.hair(a?pue.state.oh.us}

Jodi J. t3air
Deputy Director. Utilities Departntent
Pablic tltilities Commission of Oltio
180 East Broad Street, 3" .I^(.
Coluiiibutn, Ohio 43215

Re: (tetluest for Records

Dear Ms. Bair:

I write to request that the Public Utilities Commission of'Ohio ("Pl..!C:-O" ot- "Commission")
provide to tne all of the following records:

All records containing proofs oFrevenue and/or revenue realizations related to the tariffs
that Columbus Southern Power C'ompany and Ohio Power Company (collectively
`AEP") filc:d during the ntonth ofMa.rc-h 2009, in Cases 08-917-EL -SSO and 08-918-I11I.

SSO,

All rccords relating to whether and how tite reveuues to be collected under the AI3P
tarif'#s filed in March 2009 were in Compiiance with the PUCO's rttlinl;s in Cases 08-917-
ET 5SO ancl 08-918-I:iI: SSO; and

All records containing information created by the Pt1CO or received by the P[JCO
regarding whether the revenues to be collected under the AEP tariffs filecf in March 2009
were in compliwice witlr the PiJCO's ruliugs in Cases 08-917-h1L-SSO and 08-918-EL-

SSO.

All records created bv the PUCO sirtce March 1, 2009 that contain an explanation as to
how and why customers' bills are being increased by greater percentages than that.
contained in the PlICO's March 18 and March .30_ 2009 rulings in Cases 08-917-EL-SSO

and 08-918-EL-SSO.

This request is made under the Ohio Public Records Act, and includes but is ttot limited to the
detinitions of records under R.C. 149.011(G). I also make this request pursuant to R.C. 4911.16.

t rcqtiest these records in an electronic format if such electronic versions are available;
otherwise, thc records shot3ld be provided in the format available. Please contact me by phone or
etnail in aclvance of copying records. it`the copying charges to OCC: will exceed $225.00.

10 Wes! Broad Street • 18th Floor • Colambus, Olib • 43215•3465 r-

(614) 466,8574 • (614) 466-9475facsimife . 1-877-PICKOCC totlfree • www.piokacc.org



Jodi Bair
May 6, 2009
Page Two

Please contact nae to advise when the records are reaely to be pieked up at the PUCO. Please
provide these records by May 11, 2009.

Thank you Jodi.

Vcry truly yours,

I

Maureen R. Grady
Assistant Consutners' Counsel
614-466-9567
gad apccWstate.oh.os

2
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2Ô

o O
m nl N V OJ

N



EXHIBIT B

Office of the Ohio Consumers' Counsel
Janine L. Migden-Ostrander
Consumers' Counset

L1211^C'RoeR
(^{ lt^rW Corrsuttrer Advoeate

2009 I'My -6 Pii (4: 11

i-'UCQ
November 6, 2009

Duane W. Luckey
Senior Deputy Attorney General
Public Utilities Cotnmission of Ohio
180 East Broa(i Street, 9tt' Floor
Colunibus, Ohio 43215-3793

Re: In the Matter of the Application of Columbus Southern Power Company for Approval of its

Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or
Transfer of Certain Generation Assets, PUCO Case No. 08-917-EL-SSO

In the Matter of the Application of Ohio Power Company for Approval of its Electric
Security Plan; and an Amendment to its Corporate Separation Plan, PUCO Case No.

08-918-EL-SSO

Appeal Filed As: 7he Office of the Ohio Consumers' Counsel v. Tlte Public Utilities
Contmission of Ohio, Supreme Court Case No. 09-2022

Dear Mr. Luckey:

Witliout waiving or conceding any arguments with respect to the notice provision in R.C.
4903.16, the Office of tlte Oltio Consumers' Counsel ("OCC") hereby dockets and gives notice to
the Public Utilities Commission of Ohio ("PUCO" or "Comniission") of OCC's intent to file a
motion at the Ohio Supreme Cotn•t, on or after November 9, 2009, for a stay of the Commission's
Entries and Orders in the above-captioned cases. The stay will be directed at preventing the rate
increase from being collected from AEP Ohio cttstomers. In the absence of a stay, the
Commission's Orders permitting increased ESP rates to be collected from customers will cause

irreparable harm,

Sineerely,

7,
NV &V

Maureen R. Grady
Assistant Consumers' Counsel

cc: Parties to PUCO Cases 08-917-EL-SSO et al.
: s .o c a^: ° 2) Tr^18DocketinPUCO (b gy

^ce:ur<r:r .+..,a`i r„.ctti;-
(tt3C1L711'd:rtL C:eai i..`Pa^^

rBCtaY11C':t-^!t _.---.

C±:a

10 West Broad Street • 18th Floor • Columbus, Ohio - 4321 e•3485
(614) 466-8574 •(614) 466•94751acsimile • 1•877-PICI(OCC roJt tree . www,plckocc.org



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion to Suspend Commission Orders

Approving Rates and Motion to Require Past Collections of Retroactive Rates to be Escrowed

by the Office of the Ohio Consumers' Counsel was seived upon all parties of record by regular

U.S. Mail this 30°i day of November 2009.

reen R. Grady
Assistant Consumers' Counsel

SERVICE NOTICE

Duane W. Luckey
Werner L. Margard IiI
Thomas G. Lindgren
John H.Jones
Assistant Attorneys General
180 East Broad Street, 6`h FL.
Columbus, OH 43215-3793

Marvin I. Resnik
Kevin F. Duffy
Steven T. Nourse
Matthew J. Satterwhite
American Electric Power Service
Corporation
1 Riverside Plaza, 29th Floor
Columbus, OI-I 43 2 1 5-23 73

Daniel R. Conway
Porter Wright Morris & Arthur LI.,P
41 South High Street
Columbus, OH 43215

Samuel C. Randazzo
Lisa G. McAlister
Joseph M. Clark
McNees Wallace & Nurick LLC
21 East State Street, 17th Floor
Columbus, OII 43215
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