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IN THE SUPREME COURT OF OHIO

STATE OF 011I0 EX REL. ) Case No. 2009-2140
BRIAN BARDWELL,

Relator/Appellant,
On Appeal from the
Cuyahoga County Court of Appeals,
Eighth Appellate Di strict

vs.
APPELLEE'S BRIEF IN OPPOSITION

CUYAHOGA COUNTY BOARD ) TO APPELLANT'S MOTION TO STAY
OF COMMISSIONERS, ) JUDGMENT PENDING APPEAL TO

Respondent/Appellee.
TIIE OlIIO SIJPREME COURT

STATEMENT OF FACTS AND PROCEEDINGS

On March 27, 2009, relator/appellant Brian Bardwell filed an original action in

mandamus against respondent/appellee Cuyahoga County Board of Connnissioners in the

Cuyahoga County Court oi" Appeals. Bardwell alleged that appellee had violated Ohio's public

records law, R.C. 149.43, in nunierous respects.

On July 2, 2009, the Court of Appeals denied Bardwell's request for a writ of mandamus,

granted appellee's motion for summary judgment, and ordered Bardwell to show cause within

foui-teen days wliy sanctions should not be imposed against him. See State ex rel. Bardwell v.

Cuyahoga Cty. Bd. of Cornmrs., Cuyahoga App. No. 93058, 2009-Ohio-3273.

On October 19, 2009, the Court of Appeals imposed sanctions on Bardwell for his willfiil

violation of Ohio Civil Rule 11. See State ex rel. Bardwell v. Cuyahoga Cty. Bd. of Conamrs.,

Cuyahoga App. No. 93058, 2009-Ohio-5573. The CoLUt of Appeals ordered Bardwell to pay to

the Cuyahoga County Prosecutor's Office attorney fees in the total amount of $1,050 42 witliin

foui-teen (14) days of the October 19, 2009 ruling, i.e., on or before November 2, 2009.

Bardwell has not paid any amount of the sanctions imposed by the Court of Appeals.
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On Novetnber 4, 2009, Bardwell filed a motion in the Court of Appeals to stay execution

of the judgment imposing sanctions, insistiulg that no supersedeas bond should be i-equired

because the amount of sanctions ordered was "nominal" and that "Bardwell has the financial

capacity to satisfy the judgment, should the Ohio Supreme Court af$rm the sanction." See

"Relator's Motion to Stay Execution of Judgrnent Issaing Sanctions Pending Appeals of Right to

the Ohio Supreme Cour-t" at p. 3.

On November 5, 2009, appellee opposed Bardwell's request to stay execution to the

extent that he sought the stay without having to post any supersedeas bond or otlier security.

On November 16, 2009, the Courl of Appeals denied Bardwell's motion to stay execution

of the judgment.

On November 24, 2009, Bardwell filed his notice of appeal in the Supreme Court of

Ohio. Hc contemporaneously filed a "Motion to Stay Judgment Pending Appeal to the Ohio

Supreme Court" in wliich Bardwell again demands a stay without having to post a bond or other

adequate security.

For the reasons that follow, appellee opposes Bardwell's motion to stay judgment to rhe

extent that lie seeks to be excused from having to post any bond or other adequate security.
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ARGUMENT AND LAW

tJnder Ohio law, an appcal does not operate as a stay of execution rmtil a stay has been

obtained ar:d a supersedeas bond is executed by the appellant to the appellee.' Ohio Revised

Code Section 2505.09 provides as follows:

Except as provided in section 2505.11 or 2505.12 or another section of the
Revised Code or in applicable niles governing courts, an appeal does not operate
as a stay of execution until a stay of execution has been obtained pursuant to the
Rules of Appellate Procedure or in another applicable manner, and a supersedeas
bond is executed by the appellant to the appellee, with sufficient sureties and in a
surn that is not less than, if applicable, the cumulative total for all claims covered
by the final order, judgment, or decree and interest involved, except that the bond
shall not exceed fifty million dollars excluding interest and costs, as directed by
the court that i-endered the final order, judgment, or decree that is sought to be
superseded or by the court to which the appeal is taken. That bond shall bc
conditioned as provided in section 2505.14 of the Revised Code.

R.C. 2505.09.

Ohio Revised Code Section 2505.10 says the following:

Before a supersecleas bond shall operate to stay execution of a final order,
j udgment, or decree, its execution and the sufficiency of its sureties shall bc
approved by the cotii-t in which the final order, judgment, or decree was rendered
or by the court to which the appeal is taken. In the case of an appeal of a final
order, judgment, or decree of a court, the approval shall be obtained pursuant to
the Rules of Appellate Procedure or in another applicable nlanner.

If a supersedeas bond is approved in connection with any appeal, the fact of
approval shall be indorsed on the bond, and the bond shall be filed in the office
of the clerk of the court in which the final order, judgment, or decree was
rendered or, in the case of au administrative-related appeal, of the court to which
the appeal is taken, for the appellee.

R.C. 2505.10.

' Pursuant to R.C. 2505.12, an appellant is not required to give a supersedeas bond under certain

circumstances, but Bardwell does not qualify under any of those exemptions.



Ohio Revised Code Section 2505.11 perniits certain substitutes for a supersedeas bond.

It provides as follows:

A conveyanee of property may be ordered by a court instead of a supersedeas
bond in connection with an appeal, and, if a conveyance of property is so
ordered, the conveyance may be executed and deposited with the clerk of the
court in which the final order, judgment, or decree was rendered, or, in the case
of an adaninistrative-related appeal, with the clerk of the court to which the
appeal is taken, to abide the judgment of the reviewing court.

In any appeal, in lieu of filing a supersedeas bond, an appellant may deposit an
arnount of money equal to that specified for the bond with the clerk of the
appropriate court to abide the result of the appeal and the conditions specified by

the corut.

R.C. 2505.11.

in the matter at hand, Bardwell's "Motion to Stay Judgment Pending Appeal to the Ohio

Supreme Court" does not provide any legitimate grounds for his request to stay execution of the

judgment without having to post any security for the stay. He acknowledges that under Ohio

Civil Rule 62(B), an appellant "may obtain a stay of execution of a judgment or any proceedings

to enforce a judgment by giving an adequate supersedeas laond." Civ.R. 62(B) (emphasis

ad(led). Bardwell says that under Civ.R. 62(B), lie "is entitled to a stay as a matter of law." See

"Motion to Stay Judgment Pending Appeal to the Ohio Supreme Court" at p. 3. But that is only

if thc appeltant posts the necessary security for the stay. Bardwell has not.

Relying on State ex rel. Ocasek v. Riley (1978), 54 Ohio St.2d 488, 377 N.E.2d 792, and

State ex rel. State Fire Marshal v. Curl, 87 Ohio St.3d 568, 2000-Ohio-248, 722 N.E,2d 73,

Bardwell suggests that the court has no discretion under Civil Rule 62(B) in deciding whether to

grant a stay once the court determines the amount of the required supersedeas bond. But those

cases are utterly inapposite here because the government-appellants there were entitled to a stay

without having to file a supersedeas bond pursuant to the express provisions of Civil Rule 62(C).
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ln contrast, Bardwell plainly is not excused fi-om the supersedeas bond requirement undei- Civil

Rule 62(B). Tlius his citation to those cases is suspect at best.

Bardwell's reference to the Ohio Rules of Appellate Procedure is siniilarly imavailing.

App.R. 7(A) provides as follows, ni relevant part: "Application for a stay of the judgment

or order of a trial court pending appeal, or for the determination of the amonnt of and the

approval of a supersedeas bond, must ordinarily be niade in the first instance in the trial court,

*** " App.R. 7(A) (emphasis added). Because Bardwell's case originated in the Court of

Appeals and that is the court that issued the sanctions order against him, App.R. 7(A) required

Bardwell to apply initially to the Court of Appeals to deteimine the amount of and approve a

supersedeas bond to secure the stay, after which Bardwell theoretically could have requested a

reduction or waiver of the bond based on wliatever facts he could adduce to justify his request.

But Bardwell did not ask the Court of Appeals to detennine the amount of the security bond.

Instead, he told the Court of Appeals that it had to grant hhn a stay without requiring any

security for the stay. Beyond that, Bardwell did not provide the Court of Appeals with any

legitimate facts to reduce or waive the security requirement. Indeed, telling the Court of

Appeals, as he did, that the sanctions imposed were only "nominal" and that he could easily pay

them hardly gave the Court of Appeals reason to waive the supersedeas bond requirement.

Bardwell says App.R. 7(B) indicates that an appellate court "may require a bond or other

appropriate secuw-ity." See "Motion to Stay Judgment Pending Appeal to the Ohio Supreme

Court" at p. 4(eniphasis in original). App.R. 7(B) in fact says the following, in relevant part:

"Relief availablc in the court of appeals under this nile may be conditioned upon the filing of a

bond or other appropriate security in the trial court. *** " But where the Appellate Rule suggests

that the amount and/or necessity of a bond is discretionary with the court, Bardwell essentially
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argues that it is not discretionary and that the securityrequirement had to be excused just upon

his demand. Bardwell's contention is unsupported by Oliio law.

Bardwell has not set forth any legitimate facts, either in the court below or in the pending

"Motion to Stay Judgment Pending Appeal to the Ohio Supreme Court," to relieve him from the

obligation of posting adequate security to stay execution of the judgment. Given Bardwell's

assertion that the monetary sanction is "nominal" and lre can easily pay it, Bardwell should have

no difficulty providing a supe-sedeas bond as security for his requested stay. Alternatively, he

should have no difficulty depositing an amount of money equal to that specified for the bond

with the clerk of the Court of Appeals to abide by the result of that court's ruling and the

conditions specified by the court pursuant to R.C. 2505.11. But Bardwell has not provided any

legitimate grounds to excuse him from the bond requirenient as a condition to the requested stay.

Accordingly, Bardwell's "Motion to Stay Judgment Pending Appeal to the Ohio Supreme

Court" should be denied.

Respectfully submitted,

WILLIAM D. MASON, Prosecuting Attomey
of Cuyahoga County, Ohio

f C^By:
CHARLES E. HANNAN * (0037153)
Assistant Prosecuting Attoniey
* CounselofReeord

The Justice Center, Courts Towei-, 8t" Floor
1200 Ontario Street
Cleveland, Ohio 44113
Tel: (216) 443-7758/Fax: (216) 443-7602
E-mail: channan(thcuyahogacount ^.^us

Counsel for Respondent/Appellee
Cuyahoga County Board of Commissioners

6



PROOF OF SERVICE

A true copy of the foregoing Appellee's Brief in Opposition to Appellant's Motion to
Stay Judgment Pending Appeal to the Ohio Supreme Court was served this ^30 r^-r day of
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P.O. Box 164015
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Carrie L. Davis
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