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INTRODUCTION

The Office of the Consumers' Counsel (OCC), the statutorily designated

representative of residential ratepayers in proceedings before the Public Utilities

Commission of Ohio (Commission), has the temerity to claim that the rate design

proposed by Vectren Energy Delivcry of Ohio, Inc. (Vectren or Company) was not

properly noticed to Vectren's residential customers. As required by law, the Commission

approved the published notice that relayed to residential customers Vectren's "propose[d]

changes to the rate design for Rate 310 (Residential Sales Service) and Rate 315

(Residential Transportation Service) that initiate a gradual transition to a straight fixed

variable rate for distribution service." Thus, residential ratepayers and their

representative, OCC, were put on notice at the beginning of the case that the Company



wanted to recover more of its fixed costs through the customer charge. OCC promptly

intervened before the Commission filed objections to the Coimnission's Staff's

recommendation on the issue, and filed testimony that advocated a difl•'erent type of rate

design decoupling than that proposed by Vectren and ultimately adopted by the

Commission. These actions conflict with OCC's lack of notice argument. Customers

had a more than adequate opportunity to be heard regarding the proposed change in rate

design, and residential customers were active participants in both the evidentiary and

local public hearings in this case.

Residential ratepayers, through the published notice provided to them and through

their statutory representative, were fully aware of the proposed rate design. Through

OCC, they exercised to the fullest their opportunity to be heard by the Commission by

presenting numerous witnesses in support of their own rate design decoupling proposal.

In other words, OCC agreed that distribution rates should be decoupled from the historic

rate design relationship to the volume of gas sold, but could not agree with Vectren or the

Commission on how rates should be decoupled.

In making its rate design decision in this case, the Commission carei'ally weighed

the merits of the proposals, the credibility of the evidence presented, and the impact the

proposals would have on residential customers, conservation, and the Company. There

was evidence in the record supporting both decoupling proposals. The Commission

found the evidence supporting the levelized rate design to be more credible than OCC's

evidence against it. OCC ignores this finding. In addition, OCC fails to weigh the

implications of the choice of rate designs on all parties impacted and blithely dismisses
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evidence that it is unable to dispute. Similarly, OCC makes a number of arguments not

properly raised to the Court in either its application for reliearing or notice of appeal.

On the other hand, the Commission balanced the interests of residential ratepayers

and the Company before concluding that the levelired rate design is the most appropriate

proposal. `I'he Comniission's decision permits Vectren a more reasonable opportunity to

recover the fixed costs of distribution, is easier for residential customers to understand,

encourages Vectren to promote conservation and customers to conserve, and sends an

appropriate price signal to residential ratepayers.

"fhe Commission's order is reasonable and should be affirmed.

STATEMENT OF THE FACTS AND CASE

The narrow challenges before the Court are how the Commission designs rates for

residential gas distribution service, and what constitutes proper notice to residential cus-

tomers. In the case below, all parties, except one who did not oppose, agreed that

Vectren was entitled to both the rate increase and the amount granted. See In re Vectren

Energy Delivery of Ohio, Inc., Case Nos. 07-1080-GA-AIR, et al. (hereinafter In re

Vectren) (Stipulation and Recommendation at 23) (September 8, 2008), Sec. Supp. at 95.1

Additionally, the same parties either agreed to or did not oppose the amount of the

increase to be collected from residential customers.

I References to documents included in Appellee's Second Supplement are denoted
as "Sec. Supp. at _;" references to Appellee's Appendix attached hereto are denoted as
"App, at _;" references to documents included in Appellant's Supplement are denoted
as "OCC Supp. at __;" and references to documents included in Appellant's Appendix
are denoted as "OCC App. at _."
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On September 28, 2007, Vectren filed its notice of intent for an increase in its

natural gas rates. Prior even to Vectren filing its rate increase application, OCC filed a

motion to intervene with the Commission on Noveinber 5, 2007. Vectren filed its appli-

cation to increase gas distribution service rates on November 20, 2007. The Commission

issued an Entry on January 16, 2008, that approved the proposed newspaper notice to

which OCC objects. OCC did not file an application for rehearing from the

Commission's approval of this newspaper notice. 'I'he Cominission's Staff investigated

the application and supporting information and issued a Staff Report of Investigation on

June 16, 2008. Several parties representing diverse interests filed objections to the report

and extensive discovery was conducted in preparation for the hearing on the rate

application.

Following extensive negotiations, a settlement was reached. A Stipulation and

Recommendation (Stipulation) filed on September 8, 2008 was signed by all parties but

one, and resolved all issues in the case but one. Id. at 23, Sec. Supp. at 95. The only

party not a signatory to the Stipulation, Honda of America Mfg., Inc. (Honda), affirma-

tively indicated that it did not oppose the Stipulation. Id. at 23, See. Supp. at 95.

The issues reserved for litigation were the rate design for residential rates and

notice. Specifically, the parties agreed that rate design issues associated with Rate

Schedules 310 (Residential Sales Service) and 315 (Residential Transportation Service)

would be fully litigated and submitted to the Commission for resolution on the tnerits.

Although rate design is largely a policy matter, extensive evidence was taken over nine

days of hearings beginning on August 19, 2008 and concluding on September 9, 2008.

4



The rates levelized in the case below were those rates charged to residential

customers to recover Vectren's distribution or gas delivery costs. Distribution costs are

separate from what the customer pays for the gas itself, which makes up 75 to 80 percent

of the average customer's monthly bill. In re Vectren (Opinion and Order at 8) (January

7, 2009), OCC Supp. at 229. Gas utility distribution costs are predominately fixed costs

- meaning they do not vary with the volume of gas delivered to each customer. The his-

torical rate design charged customers for these fixed distribution costs by use of both a

fixed rate (the customer charge) and a volumetric rate. Becatise the customer or fixed

rate charge was low, this left the majority of the fixed distribution costs subject to recov-

ery through the volumetric rate. As a result of high gas priccs and customer conservation

practices, less gas was purchased. Applying these lower volumes to the volumetric part

of the rate meant gas companies under-recovered the fixed costs of distribution. The

straight fixed variable or levelized rate design permits utilities a more reasonable

opportunity to recover the fixed costs of distribution, is easier for customers to

understand, and encourages utilities to promote conservation to benefit customers.

OCC and Ohio Partners for Affordable Energy (OPAF) proposed a decoupling

mechanism different than the levelized rate design adopted by the Commission. OCC

and OPAE proposed that rates be designed as they had been historically with a low fixed

customer charge, a volumetric based charge, and a decoupling or sales reconciliation

rider (SRR). Id. at 11, OCC Supp. at 232. The decoupling rider permits the utility to off-

set any under-recovery of fixed costs through the volumetric charge with an adjustable

rider. Id. at 11-12, OCC Supp. at 232-233. The proposed adjustable rider would thus

5



increase rates to customers after the fact as a result of the utility under-recovering its

fixed costs through the historically low volumetric rate. The Commission found, as a

result, "the SRR proposed by OCC and OPAE [would cause] consumers ... [to] pay a

higher portion of their fixed costs during the heating season when overall natural gas bills

are already at their highest, and rates would be less predictable because they are subject

to annual adjustments to recover lower-than-expected sales." Id. Tllus, all parties in the

Commission proceedings agreed that rates should be designed to remove the connection

between the utility's ability to recover its fixed distribution costs and residential cus-

tomer's consumption of gas. The Commission found in favor of the levelized rate design.

While both methods address revenue and earnings stability issues through ensuring

recovery of fixed costs of delivering gas to consumers, and both methods remove any

utility disincentive to promote conservation and energy efficiency, the Commission

determined that "a levelized rate design has the added benefit of producing more stable

customer bills througllout the year because fixed costs will be recovered evenly through-

out the year." Id. at 11, OCC Supp. at 232.

During the adjudicatory hearing, eleven witnesses appcared and sponsored direct,

supplemental, and rebuttal testimony, both in support of the Stipulation and addressing

rate design. In addition, four local public hearings were held, during which 18 witnesses

offered sworn testiniony. A number of the public witnesses at the public hearings testi-

fied regarding the rate design issue. Transcript at 5-8, 15-16 (September 3, 2008)

(Sidney, OH Public Hearing), Sec. Supp. at 66-69, 70-71; Transcript at 5 (September 4,
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2008 at 6:00 p.m.) (Dayton, OH Public IIearing), See. Supp. at 73; Transcript at 8-17

(September 8, 2008) (Washington Courthouse, OH Public Ilearing), Sec. Supp. at 75-84.

The Commission issued its opinion and order on January 7, 2009 to which OCC

addressed its February 6, 2009 application for rehearing. When the Coimnission issued

its entry on rehearing on August 26, 2009, OCC initiated this appeal through a notice

filed with this Court on the same date.

ARGUMENT

Proposition of Law No. I:

The Commission properly exercised its judgment and discretion in
developing Vectren's rates. Geraeral Motors Corp. v. Pub. Util. Comm'u,
47 Ohio St. 2d 58, 351 N.E.2d 183 (1976). Where the Commission
exercised its considerable discretion in rate design matters in accord
with the manifest weight of the evidence, the Commission's decision
should be upheld. Citywirle Coalition for Utility Reform v. Pub. UtiG

Comm'n, 67 Ohio St. 3d 531, 620 N.E.2d 832 (1993).

The Commission possesses well-established authority and discretion to set cus-

tomer rates for utility services. The Court has recognized the broad and plenary authority

delegated to the Cominission to establish utility rates and terms of service. See, e.g.,

Kazmaier Supermarkets, Inc. v. Toledo Edison Co., 61 Ohio St. 3d 147, 573 N.E.2d 655

(1991). Ratemaking is not, nor has it ever been, an exact scicnec.Z Ratemaking con-

stantly requires an application of seasoned and studied judgment. Where the Commis-

sion applies its discretion and judgment in a manner consistent with the evidence before

2 1'he United States Supreme Court has long recognized that rate design is "not a
matter for the slide-rule. It involves judgment on a myriad of facts. It has no claim to an
exact science." Colorado Interstate Co. v. FPC, 324 U.S. 581, 589 (1945).
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it, it acts lawfully under its statutory ratemaking authority. Ohio Rev. Code Ann.

§ 4909.15 (West 2009), App. at 4-8; General Motors Corp. v. Pub. Util. Comm'n, 47

Ohio St. 2d 58, 351 N.E.2d 183 (1976). 'The Commission's judgment and expertise in

rate design matters should not be disturbed unless it is shown to be against the manifest

weight of the evidence. Citywide Coalition for Utility Reform v. Pub. Util. Comm'n, 67

Ohio St. 3d 531, 620 N.E.2d 832 (1993).

OCC bears a difficult burden of showing that the Commission's decision is against

the manifest weight of the evidence or clearly unsupported by the record. See, e.g., Ohio

Partners for Affordable Energy v. Pub. Util. Comnz'n, 115 Ohio St. 3d 208, 210, 874

N.E.2d 764, 767 (2007); Monongahela Power Co. v. Pub. Util. Comm'n, 104 Ohio St. 3d

571, 820 N.E.2d 921 (2004). 'There is ample record evidence supporting both the

Commission's decision to "rethink" how it designs natural gas rates and its adoption of

the levelized rate design in this case. OCC fails to sustain its burden.

A. The manifest weight of the evidence supports adop-
tion of the levelized rate design because it is reason-
able, understandable, and sends the proper price
signal to customers.

The manifest weight of the evidence in the record supports the Commission's

determination that "a levelized rate design sends better price signals to consutners." In re

Vectren (Opinion and Order at 12) (January 7, 2009), OCC Supp. at 233. Even OCC, or

at least its witness, Mr. Colton, agrees that a basic ratemaking principle "is that rates

should reflect costs" and "to the extent practicable, one set of customers should not be

charged for costs that a different set of customers cause a utility to incur." Direct Testi-

8



mony of R. Colton (OCC Ex. 2) at 21-22, OCC Supp. at 64-65. As the Commission

acknowledged, straight fixed variable (SFV) rate design is a change from the current rate

design and, "as with any change, there will be some customers who will be better off and

some customers who will be worse off, as compared to the existing rate design." In re

Duke Energy Ohio, Case Nos. 07-589-GA-AIR, et al. (Opinion and Order at 19) (May

28, 2008), App. at 12; see also In re Yectren (Opinion and Order at 13-14) (January 7,

2009), OCC Supp. at 229. These results do not mean a subsidy is created.

Rather than creating a subsidy, the straight fixed variable rate reduces a subsidy

that existed under Vectren's historical rate design. The previous rate design recovers

most of the Company's fixed distribution costs through a rate that varies with usage, and

it recovers only a small part of the costs through a fixed rate. Accordingly, the Commis-

sion found that the prior rate design distributes more of the fixed costs to higher users of

natural gas. The straight fixed variable rate design more appropriately distributes fixed

cost responsibility by increasing the portion of those costs recovered through a fixed rate

component, thereby matching fixed and variable cost recovery more closely to the costs

actually incurred. Testimony of S. Puican (Staff Ex. 3) at 4-5, OCC Supp. at 148-149.

Because some low usage customers have not paid the entirety of their fixed costs under

the prior rate design, they may now pay more. The converse is true for higher usage

customers. In its order, the Commission explained:

'fhe lcvclized rate design will impact low-usage customers
more than high-usage customers, since they [low-usage cus-
toiners] have not been paying the entirety of their fixed costs
under the existing rate design. I-Iigh-usage customers, who

9



have been paying more than their share of the fixed costs, will
actually experience a reduction in their gas bills.

In re Veciren (Opiniou and Order at 14) (January 7, 2009), OCC Supp. at 235. As the

Commission described, the new rate dcsign does not create a subsidy. Instead, the new

rate design reduces a subsidy caused by the historical rate design. Thus, the new rate

design results in a more appropriate reflection of cost causation and is a proper rate

design.

B. Straight fixed variable designed rates do not
disproportionately iinpact low income customers.

'1 he rate effects of the straight fixed variable rate design are not impacted by the

incomc of individual ratepayers. Higher use customers who have been overpaying their

fixed costs, including those with low income, will experience a reduced bill. Conversely,

lower use customers who have not been paying all their fixed costs, including those with

low-income, will experience an increase. Average use custotners who have been paying

their fixed costs, including those with low income, will not be impacted by this change in

rate design. In re Duke Energy Ohio, Case Nos. 07-589-GA-AIR, et al. (Opinion and

Order at 19) (May 28, 2008), App. at 13; In re Vectren, Case Nos. 07-1080-GA-AIR, et

al. (Opinion and Order at 13-14), OCC Supp. at 234-235.

The record shows that many low income customers will benefit from the change.

Historically the average annual usage of Percentage of Income Payment Plan (PIPP)

customers has been greater than the average annual usage of non-PIPP customers. As

Staff witness Puican testified:

10



The data shows that, for the 12 months ending September
2007, PIPP customers' average usage was 110.9 Mcf and
non-P1PP residential customers' average usage was 81.5 Mcf.
Although PIPP customer usage may not be a perfect repre-
sentation of all low-income customer usage, it is the best rea-
dily available proxy. The usage data indicates that low-
income customers are, on average, not low-usage customers.
Because high-usage customers will benefit from the SFV
[straight fixed variable] rate design, and low-income custom-
ers are more likely to be high-usage customers, it is reasona-
ble to conclude that low-income customers are actually more
likely to benefit from SFV.

Testimony of S. Puican (Staff Ex. 3) at 6-7, OCC Supp. at 150-151.

Contrary to OCC witness Colton's testimony, Company witness Overcast further

corroborated that in fact low income customers on Vectren's system are in fact among the

Company's higher usage customers. Rebuttal Testimony of H.E. Overcast (Co. Ex. 8a) at

11, Sec. Supp. at 13. Mr. Overcast found that "[b]ased on the analysis of actual billing

information for VEDO's residential customer[s] and available Census block group data

for VEDO's service area,... low inconie customers in VEDO's service area consume on

average inore natural gas annually than all but the highest income residential customers

in VEDO's service area." Id. at 14, Sec. Supp. at 16. OCC's witness Colton based his

conclusions on national and statewide data that the Census Bureau cautioned may be

unreliable, not Vectren-specifiic data. In re Vectren, 07-1080-GA-AIR, et al. (Opinion

and Order at 13) (January 7, 2009), OCC Supp. at 234. Vectren and the Staff presented

evidence based on Company-specific information. Testimony of S. Puican (Staff Ex. 3)

at 6-7, OCC Supp. at 150-15 1; Rebuttal Testimony of H.E. Overcast (Co. Ex. 8a) at 1 I-

11



14, Sec. Supp. at 13-16. In citing Mr. Overcast, Mr. Puican, and Mr. Colton's testimony,

the Commission found:

"The evidence in the record of this case does not support the
conchtsion that low income customers are low usage
customers .... Although OCC's witness Coulton [sic]
testified that his analysis indicated that low-income customers
were also low-usage customers, Mr. Coulton based his
analysis upon monthly surveys conducted by the Census
bureau, using data which the Census bureau cautioned may be
unreliable (Tr.V at 56-634; Co. Ex. 81 at 11), thus, Mr.
Coulton's testimony regarding whether low-income
customers are also low-usage customers is of little probative
value in this proceeding. We find that the record
demonstrates that low-income customers, on average, would
actually enjoy lower bills under the levelized rate design. In

re Vectren, Case No. 07-1080-GA-AIR, et al. (Opinion and
Order at 13) (January 7, 2009), OCC Supp. at 234.

Accordingly, the record supports the Commission's decision and demonstrates that many

customers with low income have been overpaying their fixed costs and they will benefit

from a changc to the straight fixed variable rate.

C. Straight fixed variable designed rates send the
appropriate price signal to Vectren's customers
and encourage conservation.

The straight fixed variable rate design encourages appropriate conservation by

consumers and sends the appropriate price signal to consumers. Based on the record the

Commission found that a levelized or straight fixed variable rate design sends a better

price signal to consuiners. In re Vectren, Case Nos. 07-1080-GA-AIR, et al. (Opinion

and Order at 12) (January 7, 2009), OCC Supp, at 233. As Mr. Puican explained,

"customers make conservation decisions based on their total bill." Testimony of S.
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Puican (Staff Ex. 3) at 3, OCC Supp. at 147. The largest and volatile component of that

bill is the cost of natural gas. Id. 'The gas cost rate is many times greater than the

distribution rate. Id. For example, Mr. Puican noted:

Vectren used a gas cost rate of $9.686 per Mcf in its applica-
tion and regardless of which rate design is ultimately
approved in this proceeding, the variable component of base
rates will be relatively small in coinparison to the cost of the
gas itself. Customers will always achieve the full value of the
gas cost savings regardless of the distribution rate. I believe
most customers make conservation decisions based on their
total bill rather than by an explicit cost/benefit analysis based
solely on the variable portion of rates, particularly given the
volatility of the gas cost component.

Id. at 3-4, OCC Supp. at 147-148. OCC ignores that the cost of natural gas is the largest

factor, by far, in conservation decisions. The Commission, however, recognized the

savings in the cost of natural gas drive the size of bills and, accordingly, conservatiou

decisions. In re Vectren (Opinion and Order at 12) (January 7, 2009), OCC Supp. at 233.

The rate design does not affect the cost of gas and, for that reason, it will not significantly

affect conservation decisions.

A change in a consumer's total bill due to a change in distribution rate design

should not have a chilling effect on conservation decisions. The largest component of

those bills, the cost of natural gas, is volatile. Testimony of S. Puican (Staff Ex. 3) at 3-4,

OCC Supp. at 147-148. For example, those costs increased every month from January

2008 through July 2008. Id. In one month the increase was $1.78 per Mcf, and that was

6 times greater than a $0.28 increase from the prior month. Id. at 4, OCC Supp. at 148.

The entire period experienced a $5.04 increase, approximately a 69% increase. Id. Such
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fluctuations led Mr. Puican to conclude, "[g]iven these types of extreme fluctuations, I

believe customers recognize the imprecision of any payback analysis and will incorporate

that uncertainty into their energy efficiency investment decisions." Id. Accordingly, the

change to a straight fixed variable rate structure cannot be expected to adversely affect

consumer conservation investment decisions.

Ratlier than impede investment decisions, the straight fixed variable rate design

will benefit them because it sends better price signals. Including fixed costs in a variable

rate distorts price signals. Id. at 4, OCC Supp. at 148. Because the straight fixed variable

rate design aligns fixed costs with fixed rate components and variable costs with variable

rate components better than the current rate structure, it provides better price signals for

consumers' conservation investment decisions. Id. Mr. Puican explained:

The variable rate component of rates should reflect a util-
ity's true avoided costs, i.e. the costs that a utility does not
incur with a unit reduction in sales, The SFV [straight fixed
variable] rate design satisfies this condition by more closely
matching fixed and variable cost recovery to those actual
costs incurred. Artificially inflating the volumetric rate
beyond its cost basis skews the analysis and will cause an
over-investment in conservation.

Id. The straight fixed variable rate design provides better information and results in more

informed consumer decisions. That is a benefit, not a detriment, to consumers and con-

servation.

In that fashion also, the straight fixed variable rate design eliminates a disincentive

for Vectren to promote energy efficiency. Mr. Puican explained that any gas distribution
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utility has a disincentive to promote energy efficiency when it must recover its fixed costs

through volumetric rates. Id. Fle stated:

To artificially require the Company to recover its tixed costs
I:hrough the volumetric rate creates a disincentive for the
Company to promote energy efficiency. Staff is proposing a
rate design [straight fixed variable] that eliminates this disin-
centive. The relatively small potential disincentive for cus-
tomers to conserve due to the volumetric rate is more than
offset by the removal of the Coinpany's disineentive to
actively promote and fund energy-efficiency.

Id. at 4, OCC Supp. at 148. Even if some small potential disincentive were associated

with the straight fixed variable rate design, it is more than offset by the removal of the

Company's disincentivc to promote and fund energy efficiency programs. Id.

For these reasons, the record demonstrates that the straight fixed variable rate

design encourages conservation. It is in accord with state policy and is consistent with

any provision of the Revised Code encouraging conservation.

D. The straight fixed variable rate design proposal
incorporates the rate design principle of gradual-
ism.

OCC argues that the Commission proceeded too quickly in aclopting a straight

fixed variable rate design. OCC has suggested the utilization of studies and other time-

consuming activities. In adopting the levelized rate design, the Commission found such

proposals are not necessary. The record reflects that the levelized rate design more

appropriately aligns fixed costs with fixed rate components, and better reflects the fixed

costs customers should incur and the utility should recover. Additionally, this rate design

does not affect recovery of the principal cost that drives a consumer's bill, the commodity
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cost. Moreover, the levelized rate design incorporates the principle of gradualism, The

Commission's order contains a two-stage transition to eventual recovery of all fixed costs

through a fixed distribution rate in the second phase. 1'he first phase leaves a portion of

the fixed costs for recovery through a variable rate component while transitioning to the

recovery of all fixed costs (all distribution costs) from the fixed rate component in the

second year. In re Ueetren, Case No. 07-1080-GA-AIR (Opinion and Order at 15)

(January 7, 2009), OCC Supp. at 236.

OCC has not sustained its burden.

Proposition of Law No. II:

Where a utility publishes a Commission-approved notice of a change in
rate design, specifically mentioning that this is a change, this is suffi-
cient to put enstomers on notice of the proposal. It would give custom-
ers a "reason to view the exhibits on file at the Commission... land if
interested participateJ in the hearings before the Commission." Com-

mitteeAgainst MRT v. Pub. Util. Camm'n, 52 Ohio St. 2d 231, 234, 371

N.E.2d 547, 549 (1977).

A. OCC is the statutory representative of residential
customers. Its participation in the proceedings
from before the time of the application demon-
strates that residential customers, through their
representative, were on notice of the proposal.

Vectren submitted its notice with its rate increase application on November 20,

2007 and the Commission approved the notice by entry on January 16, 2008. Prior to

Vectren's submission of the notice and the Commission's approval, OCC, the statutorily

appointed representative of residential ratepayers, promptly intervened in the case on

November 5, 2007. The Commission's docket shows that OCC did not fi1e an applica-
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tion for rehearing from the entry approving the notice. In fact, OCC did not bring the

issue to the Commission's attention until it filed its objections to the Staff Report of

Investigation on July 16, 2008, seven months after Commission approval of the notice.

OCC objections to the Staff Report at 28-29, Sec. Supp. at 98-99.

Citing Duff v. Pub. Util. Comm'n, OCC mistakenly claims that Duffstands for the

proposition that the "Court has determined that the notice provisions of R.C. 4909.18 and

4909.19 are jurisdictional." 56 Ohio St. 2d 367, 376, 384 N.E.2d 264, 271-272 (1978).

First, this portion of the Duffopinion does not discuss R.C. 4909.18. OCC is wrong

about that. Second, what the DuffCourt considered was a different part of R.C. 4909.19

that required the Commission to serve the Staff Report of Investigation upon the mayors

of the municipalities in the utility's service area. Id. at 368, 384 N.E.2d at 267. One of

the Duffappellants alleged that the failure to serve the Staff Report bore jurisdictional

consequences and nullified the Commission's order. Id. at 376, 384 N.E.2d at 271-272.

1'he Court held:

This court disagrees. The General Assembly did not require
that the staff reports be sent to the mayors as a means of giv-
ing notice of application, pursuant to which jurisdiction is
acquired; rather, this provision was intended to facilitate
meaningful contest of rate increase applications by providing
interested parties with the materials necessary for an informed
challenge. It is akin to a mandatory discovery provision,
independent of jurisdictional requirements.

Id. The Court went on to describe the provision in R.C. 4909.19 that is the jurisdictional

provision, but that discussion was not central to its holding. This was dicta.
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R.C. 4909.19 does require the utility to "publish the substance and prayer of such

application, in a form approved by the public utilities comnzission, ... in a newspaper

published and in general circulation throughotit the territoiy in which such public utility

operates and affected by the matters referred to in said application." Ohio Rev. Code

Ann. § 4909.19 (West 2009), App. at 9. The Commission approved the notice. Further,

in its opinion and order the Commissioti found that the notice stated the substance of the

proposal and provided enough information for customers to decide whether to look

further into the matter or to intervene. In re Vectren, Case No. 07-1080-GA-AIR

(Opinion and Order at 16) (January 7, 2009), OCC Supp, at 237. Finally, the

Commission determined "that the notices at issue substantially comply with the

applicable statutes." Id.

OCC was fully aware of the issues in the case; it litigated the rate design issues,

and appealed them to the Court. Consequently, it is disingenuous of OCC to now say that

residential ratepayers were not aware of the substance and prayer of the application.

R.C. 4911,15 states that "[t]he consumers' counsel, at the request of one or more residen-

tial consumers ... or whenever in his opinion the public interest is served, may represent

those ... whenever an application is made to the public utilities commission by any pub-

lic utility. . . ." Ohio Rev. Code Ann. § 4911.15 (West 2009), App. at 11. In the cases

discussed below, the interested parties were prevented from participating in proceedings

before the Commission by the complete lack of notice of the significant change in rate

design. `I'hat is not the factual circumstances here. OCC chose to intervene, represented
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the interests of residential ratepayers, and litigated the rate design issue on their behalf, so

OCC cannot say with credibility either OCC or its clients lacked notice of the proposal.

B. The notice contained the substance and prayer of
the proposed change to the straight fixed variable
rate design in Vectren's application in accordance
with R.C. 4909.18 and R.C. 4909.19.

R.C. 4909.18(E) requires a utility upon filing a rate increase application with the

Commission to include a proposed notice "fully disclosing the substance of the applica-

tion," Ohio Rev. Code Ann. § 4909.18(E) (West 2009), App. at 8. In addition, R.C.

4909.19 demands that "the public utility shall forthwith publish the substance and prayer

of such application, in a fonn approved by the public utilities commission...." Ohio Rev.

Code Ann, § 4909.19 (West 2009), App. at 9. Vectren tiled its proposed notice with the

Commission. Among other things the notice stated:

This notice describes the substance of the Application.
However, any interested party seeking detailed ini'onnation
with respect to all affected rates, charges, regulations and
practices may inspect a copy of the Application.... In the
Application, VEDO [Vectren] proposes changes to its rate
schedules to reflect increases to the cost ofservice.
Additionally, VEDO proposes changes to the rate design f'ar
Rate 310 (Residential Sales Service) and Rate 315
(Residential Transportation Service) that initiate a gradual
transition to a straight frxed variable rate for• distribution
service.

OCC Supp. at 124-125. The notice states that Vectren proposed "changes to the rate

design" for residential sales service. 1'his gives more than enough notice so that a

residential customer might inquire as to what the changes would be, regardless of

whether customers undcrstood what a "straight fixed variable rate" might be. It was clear
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a change in the rate structure was to be determined in this case, regardless of whether the

actual second phase rates were contained in the notice.

The Court has determined that "[w]hile generally the ptiblished noticc required

under R.C. 4909.19 need not contain every specific detail affecting rates contained in the

application (indeed, such a requirement would be highly impractical and unnecessarily

expensive), the court notes that the statute does require that the `substance' of the appli-

cation be disclosed." Committee Against MRT v. Pub. Util. Comm'n, 52 Ohio St. 2d 231,

234, 371 N.E.2d 547, 549 (1977). As OCC recognized in its brief, in Comrnittee Against

MRT, "the utility failed to mention its proposal [regarding a switch to measured rate ser-

vice] in the notice, although it had fully explained the measured rate service in its appli-

cation filed at the commission." OCC Merit Brief at 9. Here, Vectren gave specific

notice of the proposal to change the residential rate design to transition to straight fixed

variable. This is a very different scenario from that in Committee Against MRT where the

utility made "no mention of this iinportant proposal" in its notice. 52 Ohio St. 2d at 234,

371 N.E.2d at 549. The residential customers who would to review the published notice

would see that a change was proposed and take advantage of the opportunity to look

further into the proposal at the Commission.

OCC also cites Ohio Assn, of Realtors v. Pub. Util. Comm'n to support its claim

that notice was insufficient. 60 Ohio St. 2d 172, 175, 398 N.E.2d 784, 785-786 (1979).

Just as it did in its discussion of Committee Against MRT, OCC accurately relates that

"[e]ven though a portion of the application converted the utility's business customers to a

measured rate service, the utility failed to refer to the change in it published notice. "
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OCC Merit Brief at 10. Again, Vectren's published notice pointed out that the utility

proposed to gradually change its residential rate design to straight fixed variable. Vectren

customers had notice that a change was in the works that might impact them and were

free to investigate as they chose. This was decidedly not the factual setting in either ot'

the cases cited by OCC. In Ohio Assn. of Realtors, the Court held that "[t]he notice

requirement of the statute as discussed by this court in MRT ... is not an unreasonable

one. It requires ouly that the notice state the reasonable substance of the proposal so that

consumers can determine whether to inquire further as to the proposal or intervene in the

rate case." 60 Ohio St. 2d at 176, 398 N.E.2d at 786. As the Commission found in its

entry on rehearing, "the notice at issue in this proceeding stated the reasonable substance

of VEDO's [Vectren's] proposal, including sufficient information for consumers to

understand that VEDO had proposed a new rate design along with its proposed increase

in rates." In re Vectren (Entry on Rehearing at 4) (August 26, 2009), OCC App. at 90.

Both Ohio Assn. ofRealtors and Committee Against MRT support the Commission's

position that the notice met Revised Code requirements. The Commission's finding

should be affirmed.
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C. The right to notice in a ratemaking proceeding is
statutory, not constitutional, and absent express
statutory provision, a ratepayer has no right to
notice and hearing tinder the Due Process Clauses
of the Ohio and United States Constitutions. Office
of the Consumers' Counsel v. Pub. Util. Comm'n, 70
Ohio St. 3d 244, 248-249, 638 N.E.2d 550, 553-554
(1994).

'1'he Court has held on numerous occasions that "absent express statutory

provision, a ratepayer has no right to notice and hearing under the Due Process Clauses of

the Ohio and Unites States Constitutions." Consumers' Counsel, 70 Oho St. at 248-249,

638 N.E.2d at 553-554. (citations omitted). Notice was published on this case. The

Commission found that:

'rhe notices at issue in this proceeding stated the reasonable
substance of VEDO's proposal and provided sufficient
information for consumers to determine whether to inquire
further into the proposal or intervene in the case .... Further,
the published notice provided sufficient information to
consumers to understand that VEDO had proposed a new rate
design .... so that consumers could determine whether to
inquire further into the case or to intervene." In re Vectren,
Case Nos. 07-1080-GA-AIR, et al. (Opinion and Order at 16)
(January 7, 2009).

The Commission's finding that the notice substantially coinplied with R.C. 4909.18(E)

and R.C. 4909.19 is reasonable and should be sustained by this Court.

OCC attempts to argue for the first time on brief that the notice provided was

unconstitutional in violation of the Due Process clauses of the Ohio and United States

Constitutions. OCC Merit Brief at 18-33. Given the body of decisions by the Court to

the contrary, OCC's argument should be denied.
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D. There is no legitimate claim of entitlement to con-
servation assistance similar to that recognized for
continued utility service.

In this matter, no customer is being denied utility service, had service terminated

or even threatened to be terminated as a consequence of the Commission's opinion and

order. Neither does OCC claim this is the case. What OCC does assert is that recent

energy conservation programs coupled with codified state policy provisions that encour-

age energy conservation rise to the level of a protected property interest under both the

Ohio and federal due process provisions. OCC Merit Brief at 24. While the United

States Supreme Court has recognized that continued utility service is a constitutionally

protected property interest, it has not gone so far as to recognize such a right of entitle-

ment in cnergy efficiency programs. OCC cites no such cases and none came to light in

researehing this brief:

In Memphis Light, Gas & Water Div. v. CrafC, the Court found that customers held

a legitimate claim of entitlement to continued utility service within the due proccss clause

of the Fourteenth Amendment to the United States Constitution. 436 U.S. 1, 98 S.Ct.

1554 (1978). The Memphis appellants experienced extreme difficulty in having a dupli-

cate meter removed from their home and in dealing with the duplicate bills that arose

from that situation. In other words, the billing for their service was disputed. Tennessee

law required that a utility could only terminate service if there was just cause. 436 U.S.

at 11, 98 S.Ct. at 1560. Ultimately, the appellants' service was shut off for nonpayment

even though the bill was disputed. 436 U.S. at 2, 98 S.Ct. at 1559-61. The Courtfurther

determined that the appellants were entitled to notice and hearing, and that the utility's
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failure to make those provisions amounted to a deprivation of property without due

process of law. 436 U.S. at 21, 98 S.Ct. at 1567. There are numerous federal court cases

in accord with this finding. But OCC cites a plethora of thcm in its brief. See OCC Merit

Brief at 23. OCC cites no case supporting the proposition that it raises here.

There is no threat of unjust service termination involved in this matter. The nature

of the so-called "entitlement" that OCC argues is not of the same character as wrongful

termination of gas, water, or electric service. Wrongful termination of utility service can

threaten the life and livelihood of an individual or business. See Donnelly v. City of

Eur•eka, 399 F.Supp. 64, 67-68 (N.D. Kansas 1975). Utility services are life-sustaining

services. Energy conservation is not. It is not, as the U.S. Supreme Court stated in Board

ofRegents ofState Colleges v. Roth, a claim "upon which people rely in their daily lives,

reliance that must not be arbitrarily imdermined." 408 U.S. 564, 576, 92 S.Ct, 2701

(1972).

Ohio Revised Code Title 49 is a comprehensive regulatory scheme that includes

due process protections for customers and utilities alike. The provisions that are in part

the subject of this appeal, that is notice, were followed in this case. There was no denial

of due process. See supra at 16. The Revised Code provisions that OCC mistakenly and

improperly (see infra at 26-3 1) brought to the Court, R.C. 4905.70 and 4929.02(A)(4),

are policy guidelines and this Court recognized them as such in Olaio Partners, but they

are not a claim "upon which people rely in their daily lives." Utility sponsored conserva-

tion programs, are not of the same nature as protections from wrongful termination of

utility service.
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In addition, the Cotntnission's order does not deny the benefit of conservation to

Vectren's customers. The Commission specifically found based on record evidence that:

[c]ustomers will not be misled into believing that reductions
in consumption will allow them to avoid the fixed costs of the
distribution system.... IHowever, the commodity portion of a
customer's bill, the actual cost of gas the gas used [sic], will
remain the biggest driver of the bill. In fact, commodity costs
comprise 75 to 80 percent of the total bill (Tr. III at 68).
Therejbre, we believe that the gas usage will still have the
biggest influence on the price signals received by custorners
when makinggas consumption decisions and that customers
will still receive the appropriate benefits of any conservation
efforts.

In re Vectren (Opinion and Order at 12) (.lanuary 7, 2009), OCC Supp. at 233. OCC

relies on what the Commission found to be an inappropriate pricc signal, one that would

disguise the true cost of gas delivery service, cause utilities to under-recover their cost of

service, and mislead consumers into basing their conservation decisions on avoidance of

fiixed costs for which they are responsible. OCC's argumcnt should be denied.
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Proposition of Law No. III:

Where appellants fail to raise specific grounds for rehearing before the

Commission or specific errors to this Court in a notice of appeal, the

Court lacks jurisdiction to consider those arguments. Ohio Rev. Code
Ann. § 4903.10 (West 2009), App. at 1; Ohio Rev. Code Ann. § 4903.13
(West 2009), App. at 2; Consumers' Counsel v. Pub. Util. Comm'n, 114
Ohio St. 3d 340, 349, 872 N.E.2d 269, 278 (2007).

A. OCC's violation of due process arguments and
argument that R.C. 4909.18 and R.C. 4909.19 are
jurisdictional requirements are not properly before
the Court.

For the first time at any stage of this proceeding, OCC raised a number of argu-

ments before this Court under its first and second propositions of law. OCC introduced

the theory that an alleged failure of notice occurred in the case below that violated

residential customers' right to due process in protection of their property interest in

savings to be achieved through conservation. OCC Merit Brief at 18-33. Additionally,

OCC claims for the first time that the notice required by R.C. 4909.18 and R.C. 4909.19

is a jurisdictional requirement not met in the case below. None of these <irguments were

specifically set forth in either OCC's application for rehearing to the Commission or its

notice of appeal to this Court. As a result, these untiinely arguments should be rejected

by the Court.

OCC's application for rehearing sets forth only a broad, general claim in the

second assignment of error that "It]he Commission erred by failing to provide adequate

notice of the second stage rate increases to the customers of Vectren, violating customers'

due process rights under the 14 ' Amendment to the Constitution." OCC Application for

Rehearing at 10-11 (February 6, 2009), Sec. Supp. at 44-45. In the application for rehear-
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ing's discussion of this alleged error, all that is mentioned is the alleged failure of notice

impaired customers' ability to decide if they should challenge or object to the matter.

OCC then stated in its request for rehearing that "customers' rights to due process in the

form of an opportunity to be heard were violated." Id. at 11, Sec. Supp. at 45.

In contrast, OCC's merit bricf argues at great length that "[w]hcre a utility fails to

provide adequate notice in a rate related proceeding and the customers' property

interests, established by statute, rules, or understandings are implicated, the customers'

due process rights are violated." OCC Merit Brief at 18-28 (eniphasis added). Further,

through OCC's several sub-propositions of law in this section, OCC attempts to explain

why due process is necessary and how the alleged property interest was created. None of

the arguments regarding the alleged "property interest" found in OCC's second

proposition of law appear in OCC's application for rehearing. Similarly, none of these

arguments are contained in OCC's notice of appeal. 'The only due process related error

claimed in OCC's notice of appeal is simply that "[t]he 1'UCO's [sic] erred in unlawfully

approving the utility's proposed straight fixed variable rate design when the utility failed

to provide adequate legal notice of the rate design, violating VEDO's [Vectren's] resi-

dential customers' due process rights under the 14`h Amendment to the Constitution."

OCC Notice of Appeal at 2. OCC's failure to specifically set forth its grounds appealed

from and the underlying arguments in either its application for rehearing or its notice of

appeal is fatal to this Court's consideration of the arguments.

Similarly, OCC's merit brief presents arguments that R.C. 4909.18 and

RC.4909.19 are jurisdictional requirements that were not met by Vectren's notice. OCC

27



Merit Brief at 16-18. Just as the arguments discussed above, these jurisdictional

arguments were not brought before the Commission in OCC's application for rehearing,

nor were they raised to this Court in OCC' s notice of appeal. As a consequence, these

arguments are not properly before this Court.

In Ohio Partners for Afforclable Energy v. Pub. Util. C'omm'n , the Court found

that "[a]ccording to R.C. 4903.10, rehearing applications `shall set forth specifically the

ground or grounds on which the applicant considers the order to be unreasonable or

unlawful.' The court held:

in Consumers' Counsel v. Pub. Util. Comm'n, 70 Ohio St. 3d
244,247, 638 N.E. 2d 550 (1994), that `setting forth specific
grounds for rehearing is a jurisdictional prerequisite for our
review.' " 115 Ohio St. 3d 208, 210-211, 874 N.E.2d 764,
768 (2007). (emphasis added).

OCC failed to set forth these specific grounds for rehearing just as the appellant did in

Ohio Partners, where the appellant argued in its merit brief that the Commission failed to

meet a number of Ohio Administrative Code requirements in handling the Dominion East

Ohio Gas Company's application for an exemption from certain Revised Code

provisions. Ohio Partners, 115 Ohio St. 3d at 211, 874 N.E.2d at 768. The Court

recognized that Ohio Partners' failure to raise any of the arguments related to the

Administrative Code procedure in its application for rehearing meant that the Court was

precluded from entertaining the arguments on appeal. Id. Further, the Court in Ohio

Partners determined that where, as is the case here, the appellant failed to include the

arguments found in its brief in its notice of appeal, the Court was also constrained by
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R.C. 4903.13 and lacked "jurisdiction to consider arguments not included in a notice of

appeal." Id.

The Court has strictly construed the specificity tcst set forth in R.C. 4903.10, in

finding that "appellants' grounds for rehearing allege nothing more than broad, general

claims, and they failed to set forth specifically the same errors alleged in their ... propo-

sition of law." Discount Cellular, Inc. et al. v. Pub. Util. Comm'n, 112 Ohio St. 3d 360,

374-376, 859 N.E.2d 957, 971-972 (2007). In Discount Cellular, the appellant failed to

specifically set forth the issues it raised in its seventh proposition of law in its application

for rehearing instead; the appellant only broadly stated that the Commission failed to hold

a hearing under R.C. 4905.26. Id. That is all OCC did in this case.

'The Court also addressed its lack of jurisdiction over an improperly raised allega-

tion of a failure of due process in City ofAkron, et al. v. Pub. Util, Comm'n, 55 Ohio St.

2d 155, 161-162, 378 N.E.2d 480, 484-485 (1978). In Akron a number of municipalities

appealed an order of the Commission approving an electric utility's rate increase based

on a stipulation between the company and the Commission's Staff. Id. The appellant

cities asserted that parties to a stipulation cannot bypass this Court's authority by agree-

ing to reopen the case bel:ore the Commission if the order is overturned, and that this is a

further violation of due process given that utilities are not required to refund monies

collected when a rate order is subsequently overturned on appeal. Id. The Aluon Court

found that this proposition was neither asserted in the appcllants' application for rehear-

ing, nor in their notice of appeal to the Court and could not be considered on appeal. As

a consequence of OCC raising these due process arguments without mentioning them in
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either the application for rehearing or the notice of appeal, OCC's arguments must be

dismissed.

B. Arguments concerning R.C. 4905.70 and
R.C. 4929.02 were not contained in OCC's notice of
appeal and must be rejected.

OCC's fourth proposition of law asserts that "[t]he PUCO violated R.C. 4929.02

and R.C. 4905.70" and second proposition of law, part C, argues that "R.C. 4905.70 and

4929.02(A)(4), along with customer funding and customer participation in past DSM

programs, have created a property interest protected by the due process clause." OCC

Merit Brief at 24, 33. None of OCC's four errors alleged in their notice of appeal even

mentions R.C. 4905.70 or R.C. 4929.02, or the concept of a property interest. As

discussed above and as determined by the Court in Consuiners' Counsel v. Pub. Util.

Comm'n, where "OCC also failed to set fortli this specific issue in its notice of appeal to

this court, this failure precludes ... [the Court fi•om] eonsidering the issue. 114 Ohio St.

3d 340, 349, 872 N.E.2d 269, 278 (2007); R.C. 4903.13; Cincinnati Gas & Electric Co.

v. Pub. Util. Comm., 103 Ohio St.3d 398, 2004-Ohio-5466, 816 N.E.2d 238, at para. 21."

For the same reasons, this Court should also reject OCC's second proposition, part C, and

fourth proposition of law.

C. OCC's failure to timely raise an issue regarding
R.C. 4909.18(E) prevents the Court from consider-
ing the argument.

OCC again raises a new argument without having mentioned it either in its

application for rehearing or notice of appeal. OCC refers to latiguage in the notice that

30



infonns interested persons that "[a]ny person ... may file, pursuant to Section 4909.19 of

the Revised Code, an objection to such proposed increased rates by alleging that such

proposals are unjust and discriminatory or unreasonable." OCC Merit Brief at 13. OCC

claims this language "was not `prominently displayed' as required by R.C. 4909.18(T)."

Id.

First, on behalf of residential customers, OCC flled numerous objections with the

Commission on July 16, 2008. Thereby residential customers did in fact object to the

Staff Report of Investigation. Second, OCC never raised this objection before the Com-

mission and as with those previously discussed, the Commission never had an

opportunity to address OCC's argument. As discussed above, R.C. 4903.10 mandates

that rehearing applications "set forth specifically the ground or grounds on which the

applicant considers the order to be unreasonable or unlawful." Ohio Rev. Code Ann. §

4903.10 (West 2009). This OCC failed to do. OCC also neglected to set forth this

ground as one of the ciTors complained of in its notice of appeal. By virtue of these fail-

ures to meet the jurisdictional prerequisites of R.C. 4903.10 and R.C. 4903.13, OCC's

argument should be disregarded by this Court. Ohio Partners, 115 Ohio St. 3d at 211,

874 N.E.2d at 768.

CONCLUSION

The Commission's order was reasonable and based on the manifest weight of

record evidence. The published notice was approved by the Commission and lawfully

given to Vectren's residential customers. OCC failed to timely challenge the notice and
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improperly raised these issues on appeal. As a result, the Commission's order should be

affirmed.
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4903.10 Application for rehearing.

After any order has been made by the public utilities commission, any party who
has entered an appearance in person or by counsel in the proceeding may apply for a
rehearing in respect to any matters determined in the proceeding. Such application shall
be filed within thirty days after the entry of the order upon the journal of the commission.

Notwithstanding the preceding paragraph, in any uncontested proceeding or, by
leave of the commissioti first had in any other proceeding, any affected person, firm, or
corporation may make an application for a rehearing within thirty days after the entry of
any final order upon the journal of the cominission. Leave to file an application for
rehearing shall not be granted to any person, firm, or corporation who did not enter an
appearance in the proceeding unless the commission first finds:

(A) The applicant's failure to enter an appearance prior to the entry upon the
journal of the commission of the order complained of was due to just cause; and,

(B) T he interests of the applicant were not adequately considered in the
proceeding.

Every applicant for rehearing or for leave to file an application for rehearing shall
give due notice of the filing of such application to all parties who have entered an
appcarance in the proceeding in the manner and form prescribed by the commission.

Such application shall be in writing and shall set forth specifically the ground or
grounds on which the applicant considers the order to be unreasonable or unlawful. No
party shall in any court urge or rely on any ground for reversal, vacation, or modification
not so set forth in the application.

Where such application for rchearing has been filed before the effective date of the
order as to which a rehearing is sought, the effective date of such order, unless otherwise
ordered by the commission, shall be postponed or stayed pending disposition of the
matter by the commission or by operation of law. In all other cases the making of such
an application shall not excuse any person from complying with the order, or operate to
stay or postpone the enforcement thereof, without a special order of the commission.

Where such application for rehearing has been filed, the commission may grant
and hold such rehearing on the matter specified in such application, if in its judgment
sufficient reason therefor is made to appear. Notice of such rehearing shall be given by
regular mail to all parties who have entered an appearance in the proceeding.

If the commission does not grant or deny such application for rehearing within
thirty days from the date of filing thereof, it is denied by operation of law.
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If the commission grants such rehearing, it shall specify in the notice of such
granting the purpose for which it is granted. The commission shall also specify the scope
of the additional evidence, if any, that will be taken, but it shall not upon such rehearing
take any evidence that, with reasonable diligence, could have been offered upon the
original hearing.

If, after such rehearing, the commission is of the opinion that the original order or
any part thereof is in any respect unjust or tmwarrcuited, or should be changed, the
commission may abrogate or modify the same; otherwise such order shall be affirmed.
An order made after such rehearing, abrogating or modifying the original order, shall
have the same effect as an original order, but shall not affect any right or the enforcement
of any right arising from or by virtue of the original order prior to the receipt of notice by
the affected party of the filing of the application for rehearing.

No cause of action arising out of any order of the commission, other than in
support of the order, shall accrue in any court to any person, firm, or corporation unless
such person, firm, or corporation has made a propcr application to the commission for a
rehearing.

4903.1312cversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated,
or modified by the supreme court on appeal, if, upon consideration of the record, sueh
court is of the opinion that such order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by
notice of appeal, filed with the public utilities commission by any party to the proceeding
before it, against the commission, setting forth the order appealed from and the errors
complained of. The notice of appeal shall be served, unless waived, upon the chairman
of the commission, or, in the event of his absence, upon any public utilities
comtnissioner, or by leaving a copy at the office of the commission at Columbus. The
court may permit any interested party to intervene by cross-appeal.

4905.26 Complaints as to service.

Upon complaint in writing against any public utility by any person, firm, or
corporation, or upon the initiative or complaint of the public utilities commission, that
any rate, fare, charge, toll, rental, schedule, classification, or service, or any joint rate,
fare, charge, toll, rental, schedule, classification, or service rendered, charged, demanded,
exacted, or proposed to be rendered, charged, demanded, or exacted, is in any respect
unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law,
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or that any regulation, ineasurement, or practice affecting or relating to any service
furnished by the public utility, or in connection with such service, is, or will be, in any
respect unreasonable, unjust, insufficient, unjustly discriminatory, or unjustly
preferential, or that any service is, or will be, inadequate or cannot be obtained, and, upon
complaint of a public utility as to any matter affecting its own product or service, if it
appears that reasonable grounds for complaint are stated, the commission shall fix a time
for hearing and shall notify complainants and the public utility thereof. Such notice shall
be served tiot less than fiftcen days before hearing and shall state the matters complained
of. The commission may adjourn such hearing from time to time.

The parties to the coinplaint shall be entitled to be heard, represented by counsel,
and to have process to enforce the attendance of witnesses.

Upon the filing of a complaint by one hundred subscribers or five per cent of the
subscribers to any telephone exchange, whichever number be sinaller, or by the
legislative authority of any municipal corporation served by such telephone company that
any regulation, measurement, standard of service, or practice affecting or relating to any
service furnished by the telephone company, or in connection with such service is, or will
be, in any respect unreasonable, unjust, discriminatory, or preferential, or that any service
is, or will be, inadequate or cannot be obtained, the commission shall fix a time for the
hearing of such complaint.

The hearing provided for in the next preceding paragraph shall be held in the
county wherein resides the majority of the signers of such complaint, or wherein is
located such municipal corporation. Notice of the date, time of day, and location of the
hearing shall be served upon the telephone company complained of, upon each municipal
corporation served by the telephone company in the county or counties affected, and shall
be published for not less than two consecutive weeks in a newspaper of general
circulation in the county or counties affected.

Such hearing shall be held not less than fifteen nor more than thirty days after the
second publication of such notice.

4905.70 Energy conservation programs.

The public utilities commission shall initiate programs that will promote and
encourage conservation of energy and a reduction in the growth rate of energy
consumption, promote economic efficiencies, and take into account long-run incremental
costs. Notwithstanding sections 4905.31, 4905.33, 4905.35, and 4909.151 of the Revised
Code, the commission shall examine and issue written findings on the declining block
rate structure, lifeline rates, long-run incremental pricing, peak load and off-peak pricing,
time of day and seasonal pricing, interruptible load pricing, and single rate pricing where
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rates do not vary because of classification of customers or amount of usage. The
commission, by a rule adopted no later than October 1, 1977, and effective and applicable
no later than November 1, 1977, shall require each electric light company to offer to such
of their residential customers whose residences are primarily heated by electricity the
option of their usage being metered by a demand or load meter. Under the rule, a
customer who selects such option may be required by the company, where no such meter
is already installed, to pay for such meter and its installation. The rule shall require each
company to bill such of its customers who select such option for those kilowatt hours in
excess of a prescribed number of kilowatt hours per kilowatt of billing demand, at a rate
per kilowatt hour that reflects the lower cost of providing service during off-peak periods.

4909.15 Fixation of reasonable rate.

(A) The public utilities commission, when fixing and determining just and
reasonable rates, fares, tolls, rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used
and useful in rendering the public utility service for which rates are to be fixed and
determined. The valuation so determined shall be the total value as set for-th in division
(J) of section 4909.05 of the Revised Code, and a reasonable allowance for materials and
supplies and cash working capital, as determined by the commission.

The commission, in its discretion, may include in the valuation a reasonable
allowance for construction work in progress but, in no event, may such an allowance be
made by the commission until it has determined that the particular construction project is
at least seventy-five per cent complete.

In determining the percentage conlpletion of a particular construction project, the
commission shall considcr, among other relevant criteria, the per cent of time elapsed in
construction; the per cent of construction funds, excluding allowance for funds used
during construction, expended, or obligated to such construction funds budgeted where
all such funds are adjusted to reflect current purchasing power; and any physical
inspection perforined by or on behalf of any party, including the commission's staff.

A reasonable allowance for construction work in progress shall not exceed ten per
cent of the total valuation as stated in this division, not including such allowance for
construction work in progress.

Where the commission permits an allowance for construction work in progress,
the dollar value of the project or portion thereof included in the valuatioti as construction
work in progress shall not be included in the valuation as plant in service until such time
as the total revenue eiTect of the construction work in progress allowance is offset by the
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total revenue effect of the plant in service exclusion. Carrying charges calculated in a
manner similar to allowance for funds used during construction shall accrue on that
portion of the project in service but not reflected in rates as plant in service, and such
accrued carrying charges shall be included in the valuation of the property at the
conclusion of the offset period for purposes of division (J) of section 4909.05 of the
Revised Code.

From and after April 10, 1985, no allowance for construction work in progress as
it relates to a particular construction project shall be reflected in rates for a period
exceeding forty-eight consecutive months commeneing on the date the initial rates
reflecting such allowance become effective, except as otherwise provided in this division.

The applicable maximum period in rates for an allowance for construction work in
progress as it relates to a particular construction project shall be tolled if, and to the
extent, a delay in the in-service date of the projcct is caused by the action or inaction of
any federal, state, county, or municipal agency having jurisdiction, where sttch action or
inaction relates to a change in a rule, standard, or approval of such agency, and where
such action or inaction is not the result of the failure of the utility to reasonably endeavor
to comply with any rule, standard, or approval prior to such change.

In the event ihat such period expires before the project goes into service, the
commission shall exclude, from the date of expiration, the allowance for the project as
construction work in progress from rates, except that the commission may extend the
expiration date up to twelve months for good cause shown.

In the event that a utility has pernlanently canceled, abandoned, or terminated
construction of a project for which it was previously permitted a construction work in
progress allowance, the commission immediately shall exclude the allowance for the

project from the vahiation.

In the event that a construction work in progress project previously included in the
valuation is removed from the valuation pursuant to this division, any revenues collected
by the utility from its customers after April 10, 1985, that resulted froin such prior
inelusion shall be offset against future revenues over the same period of time as the
projeet was included in the valuation as construction work in progress. "I'he total revenue
eftect of such offset shall not exceed the total revenues previously collected.

In no event shall the total revenue effect of any offset or offsets provided under
division (A)(1) of this section exceed the total revenue effect of any construction work in
progress allowanee.

(2) A fair and reasonable rate of return to the utility on the valuation as determined
in division (A)(1) of this section;
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(3) The dollar annual return to which the utility is entitled by applying the fair and
reasonable rate of return as determined under division (A)(2) of this section to the
valuation of the utility determined under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period
less the total of any interest on cash or credit refunds paid, pursuant to section 4909.42 of
the Revised Code, by the utility during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in
the discretion of the commission, be computed by the normalization method of
accounting, provided the utility maintains accounting reserves that reflect differences
between taxes actually payable and taxes on a normalized basis, provided that no
determination as to the treatment in the rate-making process of such taxes shall be made
that will result in loss of any tax depreciation or other tax benefit to which the utility
would otherwise be entitled, and further provided that such tax benefit as redounds to the
utility as a result of such a computation may not be retained by the company, used to fund
any dividend or distribution, or utilized for any purpose other than the defrayal of the
operating expenses of the utility and the defrayal of the expenses of the utility in
connection with construction work.

(b) The amount of any tax credits granted to an electric light company under
section 5727.391 of the Revised Code for Ohio coal burned prior to January 1, 2000,
shall not be retained by the company, used to fund any dividend or distribution, or
utilized for any purposes other than the defrayal of the allowable operating expenses of
the company and the defrayal of the allowable expenses of the company in connection
with the installation, acquisition, construction, or use of a compliance facility. The
amount of the tax credits granted to an electric light company under that section for Ohio
coal burned prior to January 1, 2000, shall be returned to its customers within three years
after initially claiming the credit through an offset to the company's rates or fuel
component, as determined by the commission, as set forth in schedules filed by the
company under section 4905.30 of the Revised Code. As used in division (A)(4)(c) of
this section, "compliance facility" has the same meaning as in section 5727.391 of the

Revised Code.

(B) The commission shall compute the gross annual revenues to which the utility
is entitled by adding the dollar amount of return under division (A)(3) of this section to

the cost of rendering the public utility service for the test period under division (A)(4) of

this section.

(C) The test period, unless otherwise ordered by the commission, shall be the
twelve-month period beginning six months prior to the date the application is filed and
ending six months subsequent to that date. In no event shall the test period end more than
nine months subsequent to the date the application is filed. The revenues and expenses of
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the utility shall be determined during the test period. The date certain shall be not later
than the date of filing.

(D) When the commission is of the opinion, after hearing and after making the
determinations under divisions (A) and (B) of this section, that any rate, fare, charge, toll,
rental, schedule, classification, or service, or any joint rate, fare, charge, toll, rcntal,
schedule, classification, or service rendered, charged, demanded, exacted, or proposed to
be rendered, charged, demanded, or exacted, is, or will be, unjust, unreasonable, unjustly
discriminatory, unjustly preferential, or in violation of law, that the service is, or will be,
inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by any such
public utility are insufticient to yield reasonable compensation for the service rendered,
and are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value of all property of the public
utility actually used and useful for the convenience of the public as determined under
division (A)(1) of this section, excluding from such value the value of any franchise or
right to own, operate, or enjoy the same in excess of the amount, exclusive of any tax or
annual charge, actually paid to any political subdivision of the state or county, as the
consideration for the grant of such franchise or right, and excluding any value added to
such property by reason of a monopoly or mergcr, with due regard in determining the
dollar annual return under division (A)(3) of this section to the necessity of making
reservation out of the income for surplus, depreciation, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts

in each case,

(a) Including a fair and reasonable rate of return determined by the commission
with reference to a cost of debt equal to the actual embedded cost of debt of such public

utility,

(b) But not including the portion of any periodic rental or use payments
representing that cost of property that is included in the valuation report under divisions
(F) and (G) of section 4909.05 of the Revised Code, fix and determine the just and
reasonable rate, fare, charge, toll, rental, or service to be rendered, charged, demanded,
exacted, or collected for the performance or rendition of the service that will provide the
public utility the allowable gross annual revenues under division (B) of this section, and
order such just and reasonable rate, fare, charge, toll, rental, or service to be substituted
for the existing one. After such determination and order no change in the rate, fare, toll,
charge, rental, schedule, classification, or service shall be made, rendered, charged,
demanded, exacted, or changed by such public utility without the order of the
eommission, and any other rate, fare, toll, charge, rental, classification, or service is
prohibited.
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(E) Upon application of any person or any public utility, and after notice to the
parties in interest and opportunity to be heard as provided in Chapters 4901., 4903.,
4905., 4907., 4909., 4921., and 4923. of the Revised Code for other hearings, has been
given, the commission may rescind, alter, or amend an order fixing any rate, fare, toll,
charge, rental, classification, or service, or any other order made by the commission.
Certified copies of such orders shall be served and take effect as provided for original

orders.

4909.18 Application to establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification,
charge, or rental, or to modify, amend, change, increase, or reduce any cxisting rate, joint
rate, toll, classification, charge, or rental, or any regulation or practice affecting the same,
shall file a written application with the public utilities commission. Except for actions
under section 4909.16 of the Revised Code, no public utility may issue the notice of
intent to file an application pursuant to division (B) of section 4909.43 of the Revised
Code to increase any existing rate, joint rate, toll, classification, charge, or rental, until a
final order under this section has been issued by the commission on any pending prior
application to iticrease the same rate, joint rate, toll, classification, charge, or rental or
until two hundred seventy-five days after filing such application, whichever is sooner.
Such application shall be verified by the president or a vice-president and the secretary or
treasurer of the applicant. Such application shall contain a schedule of the existing rate,
joint rate, toll, classification, charge, or rental, or regulation or practice affecting the
same, a schedule of the modification amendment, change, increase, or reduction sought to
be established, and a statement of the facts and grounds upon which such application is
based. If such application proposes a new service or the use of new equipment, or
proposes the establishment or amendment of a regulation, the application shall fully
describe the new service or equipment, or the regulation proposed to be established or
amended, and shall explain how the proposed service or equipment differs from services
or equipment presently offered or in use, or how the regulation proposed to be established
or amended differs from regulations presently in effect. The application shall provide
such additional information as the commission may require in its discretion. If the
commission determines that such application is not for an increase in any rate, joint rate,
toll, classification, charge, or rental, the commission may permit the filing of the schedule
proposed in the application and fix the time when such schedule shall take effect. If it
appears to the commission that the proposals in the application may be unjust or
unreasonable, the commission shall set the matter for hearing and shall give notice of
such hearing by sending written notice of the date set for the hearing to the public utility
and publishing notice of the hearing one time in a newspaper of general circulation in
each county in the service area affected by the application. At such hearing, the burden of
proof to sliow that the proposals in the application are just and reasonable shall be upon
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the public utility. After such hearing, the comtnission shall, where practicable, issue an
appropriate order within six months from the date the application was filed.

If the commission determines that said application is for an increase in any rate,
joint rate, toll, classification, charge, or rental there shall also, unless otherwise ordercd
by the commission, be filed with the application in duplicate the following exhibits:

(A) A report of its property used and useful in rendering the service referred to in
such application, as provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail all its
receipts, revenues, and incomes from all sources, all of its operating costs and other
expenditures, and any analysis such public utility deems applicable to the matter referred

to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilities, and net

worth;

(E) A proposed notice for newspaper publication fully disclosing the substance of
the application. The notice shall prominently state that any person, firm, corporation, or
association may file, pursuant to section 4909.19 of the Revised Code, an objection to
such increase which may allege that such application contains proposals that are unjust
and discriminatory or unreasonable. The notice shall further include the average
percentage increase in rate that a representative industrial, commercial, and residential
customer will bear should the increase be granted in full;

(F) Such other information as the commission may require in its discretion.

4909.19 Publication - investigation.

Upon the filing of any application for increase provided for by section 4909.18 of
the Revised Code the public utility shall forthwith publish the substance and prayer of
such application, in a form approved by the public utilities commission, once a week for
three consecutive weeks in a newspaper published and in general circulation throughout
the territory in which such public utility operates and affected by the matters referred to
in said application, and the commission shall at once cause ati investigation to be made of
the facts set forth in said application and the exhibits attached thereto, and of the matters
connected therewith. Within a reasonable time as determined by the commission after the
filing of such application, a written report shall be made and filed with the commission, a
copy of which shall be sent by certified mail to the applicant, the mayor of any municipal
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corporation affected by the application, and to such other persons as the commission
deems interested. If no objection to such report is made by any party interested within
thirty days after such filing and the mailing of copies thereof, the commission shall fix a
date within ten days for the final hearing upon said application, giving notice thereof to
all parties interested. At such hearing the commission shall consider the matters set forth
in said application and make such order respecting the prayer thereof as to it seems just
and reasonable.

If objections are tiled with the commission, the commission shall cause a pre-
hearing conference to be held between all partics, intervenors, and the commission staff
in all cases involving more than one hundred thousand customers.

If objections are filed with the commission within tliirty days after the filing of
such report, the application shall be promptly sct down for hearing of testimony before
the commission or be forthwitli referred to an attorney examiner designated by the
commission to take all the testimony with respect to the application and objections which
may be offered by any interested party. The commission shall also fix the time and place
to take testimony giving ten days' written notice of such time and place to all parties. 'I'he
takitig of testimony shall commence on the date fixed in said notice and shall continue
from day to day until completed. The attorney examiner may, upon good cause shown,
grant continuances for not more than three days, excluding Saturdays, Sundays, and
holidays. The commission may grant continuances for a longer period than three days
upon its order for good cause shown. At any hearing involving rates or charges sought to
be increased, the burden of proof to show that the increased rates or charges are just and
reasonable shall be on the public utility.

When the taking of testimony is completed, a full and complete record of suclt
testimony noting all objections made and exccptions taken by any party or counsel, shall
be made, signed by the attorney examiner, and filed with the commission. Prior to the
fornial consideration of the application by the commission and the rendition of any order
respecting the prayer of the application, a quorum of the commission shall consider the
recommended opinion and order of the attorney examiner, in an open, formal, public
proceeding in which an overview and explanation is presented orally. Thereafter, the
commission shall make such order respecting the prayer of such application as seems just
and reasonable to it.

In all proceedings before the commission in which the taking of testimony is
required, except when heard by the commission, attorney examiners shall be assigned by
the commission to take such testimony and fix the time and place therefor, and such
testimony shall be taken in the manner prescribed in this section. All testimony shall be

under oath or aftinnation atid taken down and transcribed by a reporter and made a part
of the record in the case. The cominission may hear the testimony or any part thereof in
any case without having the same referred to an attorney examiner and may take
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additional testimony. Testimony shall be taken and a record made in accordance with
such general rules as the commission prescribes and subject to such special instructions
in any proceedings as it, by order, directs.

4911.15 Counsel may represent residential consumer or municipal corporation.

The consumers' counsel, at the request of one or more residential consumers
residing in, or municipal corporations located in, an area served by a public utility or
whenever in his opinion the public interest is servcd, may represent those consumers or
corporations whenever an application is made to the public utilities commission by any
public utility desiring to establish, n7odify, amend, change, increase, or reduce any rate,
joint rate, toll, fare, classification, charge, or rental.

The consumers' counscl may appear before the public utilities commission as a
representative of the residential consumers of any public utility when a complaiut has
been filed with the commission that a rate, joint rate, fare, toll, charge, classification, or
rental for commodities or services rendered, charged, demanded, exacted, or proposed to
be rendered, charged, demanded, or exacted by the utility is in any respect unjust,
unreasonable, unjustly discriminatory, unjustly preferential, or in violation of the law.

Nothing in Chapter 4911. of the Rcvised Code shall be construed to restrict or
limit in any manner the riglit of a municipal corporation to represent the residential
consumers of such municipal corporation in all proceedings before the public utilities
commission, and in both state and federal courts and administrative agencies on bellalf of
such residential consumers concerning review of decisions rendered by, or failure to act
by, the public utilities commission.

4929.02 Policy of state as to natural gas services and goods.

(A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and reasonably priced

natural gas services and goods;

(2) Promote the availability of unbundled and comparable natural gas services and goods
that provide wholesale and retail consumers with the supplier, price, terms, conditions,
and quality options they elect to meet their respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving consumers effective
choices over the selection of those supplies and suppliers;
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(4) Encourage innovation and market access for cost-effective supply- and demand-side
natural gas services and goods;

(5) Encourage cost-effective and efficient access to information regarding the operation
of the distribution systems of natural gas companies in order to promote effective
customer choice of natural gas services and goods;

(6) Recognize the continuing emergence of competitive natural gas markets through the
development and implementation of flexible regulatory treatment;

(7) Promote an expeditious transition to the provision of natural gas services and goods in
a manner that achieves effective competition and transactions between willing buyers and
willing sellers to reduce or eliminate the need for regulation of natural gas services and
goods under Chapters 4905. and 4909, of the Revised Code;

(8) Promote effective competition in the provision of natural gas services and goods by
avoiding subsidies flowing to or from regulated natural gas services and goods;

(9) Ensure that the risks and rewards of a natural gas company's offering of
nonjurisdictional and exempt services and goods do not affect the rates, prices, terms, or
cotiditions of noncxcmpt, regulated services and goods of a natural gas compauy and do
not affect the financial capability of a natural gas company to comply with the policy of
this state specified in this section;

(10) Facilitate the state's competitiveness in the global economy;

(11) Facilitate additional choices for the supply of natural gas for residential consumers,
including aggregation;

(12) Promote an alignment of natural gas company interests with consumer interest in
energy efficiency and energy conservation.

(B) The public utilities commission and the office of the consumers' counsel shall follow
the policy specified in this section in exercising their respective authorities relative to
sectians 4929.03 to 4929.30 of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter the public
utilities commission's construction or application of division (A)(6) of section 4905.03 of
the Revised Code.

Effective Date: 06-26-2001; 2008 SB221 07-31-2008
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BEFORE

THE PUBLIC UTILTTIES COMMISSION OF OHIO

In the Matter of the Application of Duke }
Energy Ohfo, Inc. for an Increase in Rates. ) Case No. 07-589-GA-AIR

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

In the Matter of the Application of Duke
Energy Ohio, Inc, for Approval to Change
Accounting Methods.

Case No, 07-590-GA-AL'T

Case No. 07-591-CA-AAM

OPJI+IION AND ORDER

The Conunission, considering the applfcations, testimony, the applicable law,
proposed Stipulation, and other evidence of record, and being otherwise fully advised,
hereby issues its opinion and order.

APPEARANCES:

John J. Finnigan, Jr., Paul A. Colbert, and Elizabeth Watts, 139 East Fourth Street,
Room 25, AT II, Cincinnati, Ohio 45201-0960, on behalf of Duke Energy Ohio, Inc.

Janine Mfgden-Ostrander, The Office uf Ohio Consumers' Counsel, by Larry Sauer,
Joseph Serio, and Michael ldzkowski, Assistant Consumers' Counsel, 10 West Broad
Street, 18d, Floor, Columbus, Ohio 43215-3485, on behaff of the zesidential consumers of
Duke Energy Ohio, Inc.

David C. Rinebolt and Colleen Mooney, 231 West Lima Street Findlay, Ohio 45840-
3033, on behalf of Ohio Partners for Affordable Energy.

Bricker & Eckler LI P, by Thomas J. O'Brien, 100 South Third Street, Columbus,
.Ohio 43215-4236, on behalf of the city of Cincinnati

Boehm, Kurtz & Lowry, by David F. Boehin and Mfchael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group and The Kroger
Company.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, 65 East State Street, Suite 1000,
Columbus, Ohio 432154213, on behalf of Interstate Gas Supply, Inc.

Thia is to oertify that tA® ima4+aa aAD°u'ino ara ap
eaourat® en2t cca®lete zeDraduotlaa cf a caee fiie
^ocumaat de7.iverW in the reqalar couree of buaingat

Cacimiciaa
^ ----Date P'+^`bcceeed _^A-6---
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Vorys, Sater, Seymour and Pease LLP, by M. 13oward Petricoff and Stephen M.
Howard, 52 Gay State Sireet, P.O. Box 1008, Columbus, Ohio 43215, on behalf of Direct
Energy Services, LLC and Integrys Energy Services, Inc.

Christetlsen, Christensen, Donchatz, Kettlewell & Owens, LLC, by Mary W.
Christensen and Jason Wells, 100 East Campus View Blvd., Suite 360, Columbus, Ohio
43235, on behalf of People Working Cooperatively, Inc.

John M. Dosker, 1077 Celestial Street, Suite 110, Cincinnati, Ohio 45202-1629, on
behalf of Stand Energy Corporation,

Thomas R. Winters, Pirst Assistant Attorney General, by Duane W. Luckey, Section
CliieS, and WiRiam L. Wright and Thomas Lindgren, Assistant Attorneys General, Public
Utilities Section, 180 East Broad Street, " Floor, Columbus, Ohio 43215, on behalf of the
Staff of the Public Utilities Commission of Ohio.

PINION

1. PROCEDL7RAL BACKGROUND

Duke Energy Ohio, Inc. (Duke, company) is a public utility, engaged in the
distribution and sale of natural gas to approximately 424,000 customers in Adams, Brown,
Butler, Clermont, Ciinton, Hamilton, Highland, Montgomery, and Warren counties, Ohio.
As a public utility and a natural gas company within the definition of Sections 4905.02 and
4905.03(A)(6), Revised Code, Duke is subject to the jurisdiction of this Conimission in
accordance with Sections 4905.04,4905.05 and 4905.06, Revised Code.

On June 18, 2007, Duke filed notice of its intent to file an application to increase its
rates. '1'he Comrnission issued an entry on July 11, 2007, establishing a test period of
January 1, 2007 through December 31, 2007 for the proposed rate increase and a date
certain of March 31, 2007, as well as granting certain waivers requested by Duke.

Duke filed the application in Case No. 07S89-GA-AIR, seeking to increase its gas
rates on July 18, 2007. Duke also filed separate applieations for approval of an alternative
rate plan (Case No. 07-590-GA-ALT) and for approval to change accounting methods
(Case No. 07-591-GA-AAM). As originally filed, Duke's rate increase application sought
approval for a 5.71 percent annual rate increase, an additional $34 ndUion, over current

total adjusted operating revenues. As part of the alternative rate plan application, Duke
proposes to: (a) extend the term of the Accelerated Main Replacement Program (AMRP)
and the associated rider (Rider AMRP) through the year 2019, (b) establish a process to
recover its future inveetrnent in Duke's Utility of the Future initiative through a new rider
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(Rider AU), and (c) create a new sales decoupling rider (Rider SD) to remove any
disincentive for energy conservation initiatives. In the accounting application, Duke seeks
approval to defer certain costs to be recovered later as a part of the AMRP expenditures
aiid to capitaliz.e the cost incurred for certain property relocations and repiacements.

By entry issued 6eptember 5, 2007, the Conunission found that Duke s application
in Case No. 07-589-GA-AIR complied with the requirements of Section 4909.18, Revised
Code, and Rule 4901:1-19-05, Ohio Adtnirvstrative Code (O.A.C.) and accepted the
application for filing as of July 18, 2007. The entry also granted Duke's waiver requests as
to certain standard filing requirements and directed Duke to publish notice of the
application in newspapers of general circulation in the company's service territory. Duke
filed proof of such publication on February 25, 2007. To provide interested parties with an
opportunity to make inquiries about the Duke applications, a technical conference was
hosted by the Comnrission's staff on August 20, 2007.

Motions to intervene in these cases were granted to the Ohio Energy Group (OEG),
the Kroger Company (Kroger), Interstate Gas Supply, Inc. (lnterstate), the city of
Cincinnati, the office of the Ohio Consumers' Counsel (OCC), People Working
Cooperatively, Inc. (PWC), Integrys Energy Services, Inc. (Integrys), Direct Energy
Services, LLC (Direct), Stand Energy Corporation (Stand), and the OWo Partners for
Affordable Energy (OPAE).

Investigations of Duke's applications were conducted and reports filed by the
Commission staff and Blue Ridge Consulting Services, Inc. (Blue Ridge), an independent
auditing firm. Both the report filed by staff (Staff Report, Staff Ex 1) and financial audit
report filed by Blue Ridge (fmancial audit report, Staff Ex. 4) were filed on December 20,
2007. Objections to the Staff Report and/or fmancial audit report were filed by PWC,
OEG, Duke, OPAE, OCC, and, jointly, by Integrys and Dimct. Motions to strike certain
objections were filed by Duke and OCC. Memoranda contra the motions to strike
objections were filed by Duke, Interstate, OPAE, and, jointly, by ]ntegrys and Direct.

On January 25, 2008, a prehearing conference was held, as required by Section
4909.19, Revised Code. In accordance with Section 4903.083, Revised Code, local public
hearings were held on February 25, 2008, in Cir{cinnati, Ohio, and on March 11, 2008, in

Mason, Ohio.

A total of 27 witnesses testified at the two local hearings in Cincinnati, while four
people took the stand at the Mason hearing. Two witnesses testified in favor of the rate
increase, particularly as to the accelerated main replacement (AMRP) and riser
replacement programs. Another witness testified that, although he was not opposed to the
rate increase if Duke required additional money to maintain the gas lines, he was opposed
to the extent that the increase is incorporated into the monthly customer charge as
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oppo8ed to the volumetric charge. The witness claimed that applying the increase in such
a manner discourages energy efficiency and adversely affects residential customers with
small homes (Cincinnati Public Hearing I, p. 20-21). The remaining witnesses at the local
public hearings were opposed to the increase, asserting that their utility bills are already
expensive, particularly for individuals on fixed incomes and for low income individuals
and families; white others argued that increasing the customer charge, as proposed, would
discourageconservation.

'The evidentiary hearing was called on February 26, 2008, and continued, to allow
the parties additional time to negotiate a settlement of the issues in these proceedings. On
February 28, 200&, the parties filed a Joint Stipulation and Recommendation (Stipulation,
Jaint Ex. 1) resolving all the issues except the adoption of a new residential rate design.
The evidentiary hearing was:reconvened on March 5 and March 6, 2(1(13. Duke and staff
filed the testimony of Paul G. Smfth (Duke Ex. 29) and of J. Edward Hess (Staff Fx. 2), in
support of the Stipulation. With respect to the unresolved issue of residential rate design,
Duke presented witnesses James A. Riddle (Duke Exs. 10 and 25), Paul G. Smith (Duke
Exs.11 and 19), Donaid L. Stork (Duke Exs.13, 20, and 22), and James E. Ziokowski (Duke
Ex.16); OCC called Wilson Gonzalez (OCC Pxs. 5 and 18) and Anthony J. Yankel (OCC Ex.

6 and 17); and Staff presented the testimony of Stephen E. Puican (Staff Ex.3).

Initial briefs, in support of their respective positions, were filed by Duke, OPAE,
OCC, and staff on March 17, 2008. Reply briefs were filed on March 24, 2008.

A. Duke's Motion for Protective Order

On February 21, 2008, Duke fiied a motion for prowtive order for information
attached to the direct testimony of Matthew G. Snuth (Duke Ex. 27) and marked as

Attachment MG5-1. Duke contends that Attachment Iv1GS1 contains proprietary pricing

information from vendors for equipment necessary for Duke's Utility of the Future
program. The company states that the information for which Duke seeks confidential

txeatment is not known outside of Duke and its vendors. Furthermore, Duke states that,

within the comparty, such information is only disseminated to employees who have a
legitimate business need to know and act upon such information, Accordingly, Duke
considers the information to be proprietary, confidential, and trade secret, as defined in
Section 1333.61, Revised Code, and requests that the information be treated as confidential

in accordance v,rith the provisions of Sections 1333.61 and 4901.16, Revised Code. No

party opposed Duke's request for protective treatment of Attachment MGS-1.

The Conunission recognlzes that Ohia's public records law is intended to be
liberally construed to ensure that governmental records are open and made available to
the public, subject to only a few very limited and narrow exceptions. State ex rel, 6Vtllrams
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v. Cleaetnnd (1992), 64 Ohio St.3d 544, 549. However, one of the exceptions is for trade
secrets. Section 1333.61(D), Revised Code, defines trade secret as:

[I]nformation, including the whole or any portion or phase of
any scientific or teehnical information, design, process,
procedure, formula, pattern, comp3lation, program, device,
method, technique, or improvement, or any business
i.nformation or plans, financial infornwtion, or listing of names,
addresses, or telephone numbers, that satisfies both of the
following:

(1) It derives independent economic value, actual or
potential, from not being generally known to, and
not being readily ascertainable by proper means
by, other persons who can obtain economic value
from its disclosure or use.

(2) It is the subject of efforts that are reasonable
under the circumstances to maintain its seerecy.

The Commission finds that Attaclunent MG9•1 is financial information that derives
independent economie value from not being generally known to or readily ascertainable
by proper means by others who can obtain econoniic value from its use and that it is
subject to reasonable efforts to maintain its secrecy. 'lherefore, we find that it contains
trade secret information, as defined under Section 1333.61(D), Revised Code, and,
therefore, that it should be granted protective treatment In accordance with Rule 4901-1-
24, O.A.C., Duke s requeat for a protective order is granted and the information filed
under seal, as Attachment MGS-1, shall be afforded protective treatment for 18 months
from the date this order is issued. Any request to extend protective treatment sha7l be
made in accordance with Rule 4901-1-24(F), O.A.C.

B. Duke's Motion for Waiver and Leave to File Depositions

On February 25, 2I08, Duke filed a motion for waiver of a Commission filing

requirement and leave to file depositions insfmtter. Duke states that depositions were

conducted on February 21, 2008. On Friday, February 22, 20()8, Duke filed notice that it
would be filing the deposition transcripts of five witne.sses and commenced electronic
transmission of the depositions. However, Duke states that it subsequently learned that
only one of the five depositions was received by the Commission's Docketing 17ivision

before the end of the business day on February 22, 2008. Accordingly, the reniaining four
depositions were electronically transnvtted on Monday, February 25, 2008. Duke requests
that the Contrnission waive therequirement of Rule 4901-1-21(N), O.A.C., that depositions
be filed with the Commission at least three days prior to the commencement of the
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hearing. In this instance, the Conunission finds Duke`s request to waive the requirement
that deposition transcripts be filed at least three days prfor to the conunencement of the
hearing to be reasonable. Accordingly, the request for waiver should be granted.

II. SUIv1MA.RY OF THE EVIDENCE

A. S9Mm re of the Proposed Stiaulation

The only issue not resolved by the Stipulation is the proposed residential rate

design which was litigated and is expressly reserved for otu deterntination. A new design
is recommended by the Commission s staff and Duke, but opposed by OCC and OPAE.
The city of Cincinnati, PWC, and the commercial and industrial intervenors take no
position with respect to tltis issue (Jt. Ex. 1 at 5). Pursuant to the Stipulation, the parties
agree, among other things, that:

(1) Duke will receive a revenue increase of $18;217,SCi6, which
represents a percentage increase of 3.05 percent and is based on
a 8.15 percent rate of return. Duke will not be required to file
the 60-day update filing of actual financial data for the best year
Qt. Ex, 1, at5 and Stipulation Bx.7).

(2) Duke's revenue distribution, billing determinants, and rates to
be adopted are shown on Exhibit 2 of the Stipulation, and
assume the adoption of the new residential rate design. The
rates also reflect the shift of $6,000,000 to the residential class,
phased-in over two years, based upon the agreed revenue
requirement and Duke's updated cost of service study (Id. at 5;
Stipulation Ex. 2).1

(3) Duke will amortize deferred rate case expenses requested for
recovery in its filing in these cases as recommended in the Staff

Report (I4 at 6).

(4) Duke will implement new depreciation rates that reflect the
mid-point between Duke's proposed depreciation rates and the
rates proposed in the Staff Report> as shown on Stipulation
Exhibit 5 (Id.).

(5) The allocation of conunon plant related to the provision of gas
distrilrution service will be based on an updated allocation

OCC and OPAE object to the chazacteriration of this cust reatlocatlan as a"subaidy(excesd' used in the
Stipulation (14. at 5, footnote 6).
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2

factor of 18.29 percent that excludes the generation plant assets
contributed to Duke by Duke Energy North America, LLC (Id.).

(6) Dukc will file actual data to support a Rider AMRP adjustment
for the last nine months of 2007. The Rider AMRP revenue
requirement will be modified to include deferred curb-to-meter
expense and riser expense, net of nwintenance savings, for
calendar year 2007. Such net deferred expense shall be
capitalized with carrying charges at an annual xate of 5.87
percent, representing the company's long-term debt rate, and
recovered through Rider AMIAP, beginriing in this filing. Duke
may elect to recovcr this expense in any annual Rider AMRP
filings, provided that the recovery does not exceed the Rider
AMRP cumulative residential rate caps. If this deferred
expense causes Duke to exceed the Rider AMRP cumulative
rate cap in any year, Duke may recover that portian of the
deferred expense that exceeds the rate cap in a subsequent year
as long as the recovery does not exceed the cumulative rate
cap. 1'he new Rider AMRP residential rates are limited on a
cumulative basis as shown on Stipulation Exhibit 4, at 3, and
recoverable pursuant to the Rider AMRP revenue allocation
described in paragraph 9 of the Stipulation. Duke may
implement these rates, effective with the begicnung of the First
billing cycle following issuance of the Commission s order,
adjusted as necessary to permit the company full recavery of
the revenue increase through May 1, 2009, subject to refund,
upon Commission approval (id: at 6-7).

(7) Following the implementation of new Rider AMRP rates, Duke
will fite a pre-filing notice and application annually to
implement subsequent adjustments to Rider AIv1RP, beginning
in November 2008.2 The annual filing wi1l support the
adjustment to Duke's revenue requirement for any increase to
Rider AtvIRP: Duke shall continue to make its Rider AtviRP
annual filing untal the effective date of the Cornmission's order
inDuke s next base rate case (Id. ats-4),

Although the Stipulation directs Duke to make its annual filings in Caae No. 07-689-GA-P.IIt, each

amua] rwiecv rhould be filed in anew cese to accommudate the operational etficicnries of the

Commission's Dockeling liiformatinn System. These aimuat review cases will be linked to the instant

proceedings, and Duke should serve all parties to these proceedings with each prefiling notice end

annualAtvlfiI applicaUon.
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(8) Duke's revenue requirement calculation and Rider AMRP
application filed with the Comsnission shall include the post-
Ma.rch 31, 2007 (date certain) original cost and accumulated
reserve for depreciation of property associated with the AMRP
program that is used and useful on December 31 of the prior
year in the rendition of service as such property is associated
with the AMRP and riser replacement prograrns, including
capital expenditures for new plant (including but not limited to
new mains, services and risers), adjustments for the retirement
of existing assets, calculated Post-In-Service Carrying Charges
("PISCC") on net plant additions and related deferred taxes
until included in rates for collectioa in Rider AMRP, a proper
annual depreciation expense, and any sums of money or
property that Duke may receive to defray the cost of property
associated with the AMRP capital expendituses, The return
assigned to the recovery of all such net capital expenditures
shall be at a pre-tax weighted average cost of capital of 11.7
percent (Id, at 9-17).3

(9) Duke will substantially complete the AMRP by the end of 2019
and will complete the riser replacement program by the end of
2012. Duke will file an application with the Commission for
approval to extend the AMRP program if not substantially
contpleted by the end of 2019 (Id. at 12).

(10) Duke shall maintain its alternative regulation comm9tments
until the effective date of the Commission s order in the
company's next base rate case, except that the incremental
$1,000,000 in funding for weatherization shall be funded
through base rates .4 If, for any reason, Duke does not expend
the $3,000,000 gas weatherization funding amount in any year,
the amount not expended will be carried over to the following
year and added to the annual $3,000,A00 funding to be available
for distribution to weatherization projects during that year. If a
weatherization service provider does not nieet its contract
requirements, including its failure to meet deadlines, foAowing
consultation with the Duke Energy Community Partnership
(Coflaborative), Duke will reprogram the remairiing funding to

3

4
This rste of return is based on a 10.9 percent return on equity.

OCC agcees with Duke's incremental $1 mitlion weatherization tunding; however, OCC doey

not egxee that this out-0f•test period expenditure should be collected through base rates, and
asserta that this amount should instead be colleated through a rider.
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a different project andJor assign itto another weatherization
service provider so that the funding dollars can be spent
expeditiously and productively (Id. at 12-14). s

(11) The residential rate caps on Stipulation Exhibit 4 apply to Rider
AMRp. Duke may establish deferrals for the expenses of the
riser replacement program if these expenses cause Duke to
exceed the camulative rate cap, including a carrying cost of
5.87 percent. The rate caps shall be cumulative rather than
annual caps such that if the rate increase is below the annual
cap in a given year, the unused portion of the cap may be
carried forward to future years but can never exceed the
cumulative cap. ff the deferred curb-to-meter expense or the
deferred riser replacement program expense causes Duke to
exceed the cumulative rate cap in any year, then Duke may
recover that portion of the deferred expense that exceeds the
cumulative rate cap in asubsequent year as long as the
recovery does not exceed the cumulative rate cap (Id. at 17).

(12) The parties agree that Duke shall take over ownership of the
curb-to-meter service; including the riser, whenever a new
service kine or riser is installed or whenever an existing curb-to-
meter service or riser is replaced. Duke shall file its lariffs in
these cases such that Duke will be responsible for the cos-t of
inftial installation, repair, replacement and ntaintenanoe of all
curb-to-meter services, including risers, except that consumers
shall pay the initial installation costs related to the portion of
service lines in excess of 250 feet. In 2008, Duke will begin
capitalizing rather than expensing the costs currently described
as "Custonier Owned Service Line Fxpense." For this purpose,
Duke will submit proposed tariff changes to Staff for review
and approval, with a copy to parties, prior to filing the revised
sheets with the Comnvssion. Such capitalized costs shall be
recoverable tbrough Rider AMRP (Id. at 12-14).6

(13) Duke will file, within 60 days of the Commission's final order
in this proceeding, a deployment plan for the company's Utility
of the Future Program for 2008-2009 (Id, at 15-16).

5 The memfiers of the Collalrorative indude Duke personnel and representatives of the C1CC, 81aff, the
Hamilton County Cincinuafi Community Action Agency, City of Cincinnati, nnd PWC.

6 Neither Direct, Inaerstate, nor Integrys endorsethis provisiart of the siipuiation.
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(19) Duke's base rates do not include any amount for gas storage
carrying costs. On a going forward basis, Duke will recover its
actual gas storage carrying costs through its gas cost recovery

rider (Rider GCR), without reduction to rate base, as shown on
Stipulation Exhibit 1. Carrying charges associated with the
actual monthly balances of Current Gas in Storage shall be
accrued at a 10 percent annual rate as shown on Stipulation
ExMbit 3. Further, the parties agree that the Commission
should: (a) approve the methodology for the calculation of the
storage carrying costs for inclusion in the GCR rate, as
demonstrated in Stipulation Exhibit 3; (b) find that such an
adjustment to Duke's rates is not an increase in base rates; and
(c) approve recovery of sucb costs in Duke's next GCR filing
following the Commission s order in this proceeding (Id. at 16-

17).

(15) Duke shall conduct an internal audit of its method and process
for allocating service company charges to Duke by no later than
2009, and shall provide the audit report to Staff and the QCC
(Id. at 18).

(16) Duke shall continue to use the "Participants Test" as one of the
methods for evaluating its Demand Side Management/Energy
Efficiency programs as appropriate; however, Duke shall
continue to use other cost/benefit tests as the Collaborative
deems appropriate (Id. at 19).

(17) Duke will implement a pilot program available to the first 5,000
eligible customers. The intent of the pilot program will be to
provide incentives tor low-income customers to conserve and
to avoid penalizing low-income customers who wish to stay off
of programs such as the Percentage of Income Payment Plan
(PIPP). Eligible customers shall be non-PIPP low usage
customers verified at or below 175 percent of the poverty level.
Duke will design a tariff that adjusts the fixed monthiy charge
for eligible customers as shown on Stipulation Exhibit 2. These
rates may be adjusted if the Commission does not approve the
fixed customer charge as shown in Stipulation Ezhibit 2. Duke
will develop the details for this program in consultation with
Staff and the paxties. Duke shall evaluate the program after the
first winter heating season to determine, following consultation
with staff and the parties, whether the program should be
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continued to all etigible low-income customers, including
considerations of program demand and cost (Id. at 20).

(18) Duke will convene a working group or colleborative process,
open to interested stakeholders, within 60 days after approval
of the Stipulation, to explore implementing an aucdon to
supply the standard service offer. Duke will report to the
Comtnission within one year after approval of this Stipulation,
the findings of the working group or collaborative including
the facts and arguments which support and or oppose
implementation of an auction process. The working group or
collaborative process shall also review whether the present
allocaCion of 80 percent of the net revenues from Duke's asset
management agreement should continue to flow to GCR
customers only, or should be changed to flow to GCR
customers and choice customers (Id. at 21-22).

(19) Duke shall revise its GCR tariff to implement a sharing
mechanism for sharing of net revenues from off-system
transactions.7 Such sharing mechanism shall be effective if
Duke doee not have an asset management agreement
transferring management responsibility for its gas commodity,
storage and transportatiort contracts to a third party, and shall
provide for sharing of the net revenues from off-system
transactions to be allocated 80 percent to GCR and choice
customers and 20 percent to Duke shareholders, The revenue
sharing percentage proposed by implementation of the sharing
mechanism in this Stipulation is expressly limited to gas-
related sales transactions, and shall not have precedential value
in establishing the sharing percentages for similar electric sales
transactions by Duke. This sharing mechanism, but not the 80
percent/20 percent revenue allocation, shall be subject to

review in future GCR cases (Id. at 21-22) 8

(20) Duke shall meeY with Staff and other interested parties to
discuss eliminating customer deposits for PIPP customers and
shall eliminate such deposits if Staff agrees (Id, at 18).

7 Off-system transactions are defined to include but are not timited to Off-System Salea 17ansaettons,
Capacity Release Transactions, Park Transactions, Loan Transactions, Exchange Transaetions, and any

other similar, but yet unnamed transactions.
8 This paragraph does not change the allocation cordained in the atrrent sharing mechanism for revenues

reteived under Duke's asset management agreement.
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(21) Duke shall review and fully consider the merits of adopting
any new payment plans submitted by any party and, if Duke
elects not to implement such new paynumt plan, Duke shall
respond to the stakeholder in writing to state the reason for its
decision (Id. at 18).

(22) Duke shall review its use of payday lenders as authorized
payment stations and will use its best efforts to eliminate the
use of payday lenders as authorized payrnent stations if other
suitable Iocations for the payment stations are available in the
same geographic area. Duke shall provide a list of all payday
lenders utilized as authorized payment stations to Staff and
other interested parties annuaIly. The annual payday lenders
list is to be provided iriltially on May 1, 200S, and on May 1,
each year thereafter (Id. at 18-19).

(23) Duke shall comuiunicate with Its customers to educate theni
about the differetce between authorized and non-authorized
payment stations. Duke shall work with members of the
Collaborative to develop the educational materials and
conununication strategy (Id. at 19).

B. $„*ruriNrv of the Resi ltential Rate Desi¢rt Issue

This case marks a sea change in the recommendation of the Conunission's Staff
with respect to the method of determining a gas utility's residential distribution rate
design. Traditionally, natural gas distribution rates in Ohio have been set by allocating a
relatively small proportion of the fixed costs to the "eustomer" charge, with the remaining
fixed costs recovered through a volumetric component. However, volatile and sustained
increases in the price of natural gas, along with heightened interest in energy conservation,
have called into question Iong-held ratemaking practices for gas companies. In this
proceeding, Staff and Duke advocate the adoption of a modified Straight Fixed Variable
(SFV) residential rate design that allocates most fixed costs of delivering gas to a monttily
flat fee with the remaining fixed costs recovered through a variable or volumetric
component. Under this proposed new "levelized" rate design, Duke's current $6.00
residential customer charge would be elirninated. [nstead, residential customers would
pay a flat monthly fee of around $20 to $25, but with a corresponding lower usage
component to recover the remaining fixed distribution costs (Staff Ex. 1, at 30-33, 45A8;

Stipulation Ex. 2; Duke Ex. 29 at 6; Tr. I at 87-88,147-148,159).

In its initial filings, Duke's proposed residential rate design included a $15.00
customer charge with a sales decoupling rider to address an alIeged revenue erosion
problem caused by declining average use per customer. The Staff Report noted this
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historical trend, but rejected a sales decoupling rider mechanism in favor of a phased-in
SFV rate design. Staffs position was subsequently joined by Duke and the new design
was used for calculations in the Siipulation exhibits, but adoption of the proposed rate
design was expressly reserved for consideration by the Commission (Staff Ex. 1, at 3033,

4649; Jt. Ex. 1, at 1, 5,19-20).

The levelized rate design is opposed by OCC and OPAE, both of whom advocate

keeping the current low residential customer charge and high volumetric rates. In the
alternative, they argue that, if a decoupling mechanism is to be adopted, the appropriate
design is a decoupling rider rather than the flat rates recommended by Duke and Staff.
The other parties to these proceedings either have no interest in residential rate design or
chose not to take a position on this issue.

OCC and OPAE first cite the projected overall growth in Duke s residential gas
revenues for 2008-2012 in contending that Duke has no revenue erosion problem because
any revenue loss from declining sales on a per-customer basis will be more than offset by
firture increases in Duke's residential customer base (OCC Br, at 53; OCC Fx. 6, at 5-6;

OCC Ex. 12). OCC and OPAE then argue that, in the event the Commfssion determines
there is a revenue erosion problem, the Commission should adopt a sales decoupling rider
to unlink revenue recovery from sales, similar to that stipulated to by Vectren Energy

Delivery of Ohio ("Vectren"). See, In the Matter of the Application of Vectren Energy Detivery

of Ohio, Inc. for Approval, Pursuant to Sectton 4929.11, Revised Code, of a Tariff to Recover

Conservation Expenses and Decoupling Revenues Pursuant to Automatic Acljushnent Meclianisms

and for Such Accnunting Authority as May be Reguired to Defer Such Expenses and Revenues for

Future Recovery through Such Adjustment Mechanisms, Case No. 0.5-1444-GA-lINC,
Supplemental Opinion and Order (June 27, 2007).

Staff maintains that the evidence of record clearly indicates that Duke's revenue
erosion problem is real and that the levelized rate design is the better way to balance the
utility's desire for recovery ofits authorized return with promotion of energy efficiency as
a customer and societal benefit through control of energy bills. Staff notes that nearly six
million dollars of the total $34.1 miltion revenue deficiency identified by Duke in this case
is attributable to declining customer usage and cites the decline in per-customer,
residential natural gas consumption, wli.ich has been accelerating since the marked price
increases in the winter of 2000J2001. Staff asserts that, as long as the bulk of a utility's
distribution costs are recovered tbrough the volumetric component of base rates, this
decline in per-customer usage threatens the utllity's recovery of its fixed costs of providing
service. Staff contends that the levelized rate design best addresses this issue while
simultaneously removing the disincentives to utility-sponsored energy efficiency
programs that exist with the traditional rate design (Duke Ex. 11, at 3-6, 11; Staff Ex. 3, at 3-

5; Tr. I at 214-216; Staff Br. at 6-7).
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Staff points out that the proposed new levelized rate design is a form of decoupling
that breaks strict linkage between utility earnings and customer consumption by
recognizing that virtually all the costs of gas distribution service are fixed, and the cost to
serve a residential customer is largely the same, regardless of the specific customer's
usage. Duke and Staff contend that it is neither fair nor accurate to characterize this fixed
component as a customer charge because, under Duke s current rate design, the customer
charge is set at an artificially low level that only minimally compensates the company for
its fixed costs of providing gas service (Duke Ex. 29, at 6; Tr. I at 159; Staff Br. at 6-8; ).

Staff and Duke argue that, since the costs of providing gas distribution service are
almost exclusively fixed, the proposed rate design will more closely mAtch costs and
revenues, thereby giving customers more accurate and timely pricing signals. They also
contend that spreading the recovery of fixed costs more evenly over the entire year will
help to reduce winter heating biBs. Staff and Duke allege that customer incentives to
conserve energy will remain strong because 75 to 80 percent of each customer's total bill is
the cost of the gas itself (Staff Ex. 3, at 3-5; Tr, I at 159,214-216; Tr. II at 91-93).

Finally, Staff and Duke suggest that a strict matching of fixed rates with fixed costs
would result in a $30.00 fixed residential distribution charge. However, because the
proposed rate design is a significant departure from current rates, the Stipulation proposes
to phase-in the new design over two years, using a lower fixed charge of $20•25 in yeaT
one, and $25.33 in year two. In addition, the remaining variable base rate component
contains two usage tiers in an effort to minimize impact.s on low-use residential customers,
since average and largerusage residential customers wiil either benefit or be unaffected by
the levelized rate design proposal Qt. Ex.1, at Ex. 2; Tr. I at 55, 87-88,147-148).

OCC and OPAE counter that the stipulated rate design proposal amounts to a huge
jump in the fixed monthly customer charge and violates a 30-year rate-making principle of
gradualism. Moreover, they allege, it would violate the state policy to promote energy
efficiency under Section 4929.02, Revised Code, beeause the proposed rate design sends an

anti-corwservation price signal to consumess, penalizes customers who have invested in
energy efficiency by extending the payback period, and takes away the consumers ability
to controi their energy bi]ls. In addition, they assert that the levelized rate design is
regressive towards low-use customers, and transfers wealth from low-income customers
to high-use customers who are predotninantly high-income customers (OCC Br. at 17-35,

46-55, 75-76).

Staff and Duke contend that under the proposed new rate design, high-use
customers will benefit relative to low-use customers, and cite an analysis of PIPP
customers to support the proposition that most low-income customers wiJl actuaIIy benefit
from this change. According to Duke witness Paul G, Smith, the PIPP customer data
indicated that the average FIPP customer consumes approximately 1,000 ccf per year, or
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approximately 25 percent more than the average non-PIPP customer and, therefore,
levelized rates will actually reduce the annual cost for the average PIPP custvmer, and the
cost of the PIPP program (Duke Ex. 29, at 11-12). Ddke and 3taff argue that if PIPP
customer usage is representative of all of Duke`s low-income customers, then most of
Dnke's low-income ratepayers will actually benefit from this policy change. In addition,
they note any adverse impact of the levelized rate design will be mitigated by the new
low-income/low-use pilot program included in the Stipulation. This program provides a
credit to offset the higher fixed monthly charge for the first 5,000 non-PIPP, low-use
customers verified at or below 175 percent of the federal poverty level. (Duke Br. at 17-35,
46-55, 75-76).

OCC and OPAE insist that the levelized rates will harm low-income customers and
that the PIPP customer data is not indicative of other Duke low-income customers, but
offered no data to support this contention (OCC Br. at 46-53; OPAE Br. at 4, 8).

111, DISCUSSION AND CONCLUSION

A. Consideration of the Sti;pulatfon

Rule 4901-1-30, O.A.C., authorizes parties to Cotnmission proceedings to enter into
a stipulation. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. See Consumers' Counsel v. Pub. Util. Comm„ 64 Ohio St.3d
123, at 125 (1992), citing Akron a. Pub, Uti[. Comm., 55 Ohio St,2d 155 (1978). This concept is
particularly valid where the stipulation is unappased by any party and resolves all or
most of the issues presented in the proceeding in which it is offered.

In considering the reasonableness of a stipulation,the Conunission has used the

following criteriar

(a) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(b) Does the settlement, as a package, benefit ratepayers and the
public interest?

(c) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.

Energy Consumers of Ohio Pouti'r Co. v. Pub. Util. Comm., 68 Ohio 9t.3d 559 (1994) (citing

Consumers' Counsel, supra, at 126). The court stated in that case that the Conunis.sion may
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place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Comnussion (Id.).

The Commission finds that the Stipulation filed in these cases appears to be the
product of serious bargaining among capable, knowledgeable parties. The signatory
parties represent a wide diversity of interests including the utility, residential consumers,
low-income residential consumers, commercial and industrial consumers, and Staff.
Further; we note that the signatory parties routinely participate in complex Commission
proceedings and that counsel for the signatory parfies have extensive experience
practicing before the Conunission in utility matters.

The Stipulation also meets the second criterion. As a package, the Stipulation
advances the public interest by resolving all issues raised, except as to residential revenue
design, thereby avoiding extensive litigation. While the Stipulation includes a geneml rate
increase of approximately three percent across all customer classes, that increase will allow
the company an opportunity to recover its expenses. As for the new AMRP, which now
includes riser replacement and company ownership of certain customer service lines, the
Stipulation continues the mechanism established for the parties and the Commission to
evaluate the reasonableness of the expenses incurred on a consistent, regular basis during
the program until another base rate application is#Iled by Duke. We conclude that the
continuance of the main replacement program, the initiation of the riser replacement
program and Duke's ownership of customer service lines advances the public interest and
safety. As with the previous program, the new AMRP and riser replacement program
does not sanction cost recovery of any or all yet-hrbe-incurred costs and does institute
caps on future recovery, The Stipulation also continues the process under which each
year's AMRP and riser replacement expenses can be evaluated for the next AMRP rider,
while also addressing questions related to overrecovery and treatment of cost savings.
We note that the accounting provisions adopted to facilitate the new AiviRP program and
the riser replacement program cease at the completion of each program. The Comnussion
further notes that the Stipulation provides for the continuation of the weatherization
program and a pilot program for low income customers.

Regarding company ownership of certain customer service lines, Duke should,
upon the request of the customer, work with the custnmer as to location, relocation, and,
manner of installation of the service line, to the extent feasible under the gas pipeline
safety regulations, Duke's tariff, and Duke's procedures.

Finally, the Stipulation meets the third criterion because it does not violate any
important regulatory principle or practice. Indeed, the Stipulation provides a resolution
for Duke to economically continue the AMRP and to initiate the riser replacement
program facilitating gas system safety and xeliability unprovements.
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On March 14, 200B, Duke moved for waiver of the requirement to file an update of
the partially forecasted income statement and any variances for the test year, pursuant to
Rule 4901-7-01, Appendix A, C'hapter ll(A)(5)(d), O.A.C. Duke notes that, as part of the
Stipulation, the parties negotiated a revenue increase and further agreed to recommend
that Duke be allowed to forgo the requirement of filing actual financial data for the test

year (Jt. I3ic.1, at 5, footnote 5).

The Conimission finds that the Stipulation flled in these matters is in the public
interest and represents a reasonable disposition of ali but one of the issues raised in these
proceedings. We will, therefore, adopt the Stipulation in its entirety and grant Duke s
motion for a waiver of the requirement to file an updated income statement in accordance
with Rule 4901-7-01, Appendix A, Chapter lI(A)(5)(d), O.A.C.

B. Consideration of the Residential Rate Design

The Commission first notes that there is no disagreement in this case that Uuke s
residential rates need to go up in order to cover Duke's prudently incurred costs to
provide service. There is also no dispute in this case as to the amount of the increase in
revenues needed to allow Duke to earn a fair rate of retum on its investment. In addition
to an overall increase in revenue of 3.1 percent, the settlement before us provides for the
assigciation of $6 million in costs from commeirial and industrial custonters to the
residential class. This realSocation reduces a pre-existing subsidy of residential customers
by conune.rcial and industrial customers. Thus; the parties have already agreed that
residential customers, as a class, will pay an increase of 11.9 percent during the first year
and 14.1 percent in the second year for the distribution portion of each residential
customer's bill.

The only issue left to the Commission is the design of the rates Duke should bill
residential customers to collect the revenues agreed to in the settlement. We agree with
Staff that the time has come to re-think traditional natural gas rate design. Conditions in
the natural gas industry have changed markedIy in the past sevetal yeara The natural gas
market is now characterized by volatile and sustained price Increases, causing customers
to increase their efforts to conserve gas. The evidence of record clearly documents the
declining sales-per-customer trend over the decades. In fact, more than 15 percent of
Duke's revenue deficiency in this rate case is attributable to declining customer usage, a
trend which is not just continuing, but is also accelerating (Duke Hx.11, at 3-6,11;Staff Ex.
3, at 3-5; Tr. I at 214-216; Staff Br, at 7). Under traditional rate design, the ability of a
company to recover its fixed costs of pxoviding service hinges in large part on its actual
sales, even though the company's costs remain fairly constant regardless of how much gas
is sold. Thus, a negative trend in sales has a corresponding negative effect on the utility's
ongoing financial stability, its ability to attract new capital to invest in its network, and its
incentive to encourage energy efficiency and conservation
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The Commission, therefore, concludea that a rate design which separates or
"decouples° a gas company's xecovery of its cost of delivering the gas from the amount of
gas customers actually consume is necessary to align the new market realities with
important regulatory objectfves. We believe it is in the interest of all customers that Duke
has adequate and stable revenues to pay for the costs of its operations and capital and to
ensure the continued provision of safe and reliable service. We further believe that there is
a societal bcnefit to removing from rate design the current built-in incentive to increase gas
sales. A rate design that prevents a company from embracing energy conservation efforts
is not in the public interest. Duke s commitment to provide $3 nullion for weatherization
projects under the Stipulation is critical to our decision fn this case (jt. Ex. 1, at 12-14).

Indeed, the Commission notes that a commitment to conservation initiatives wiU be an
important factor in any future decision to adopt a decoupling mechanism, The
Commission encourages Duke to review and further enhance its weatherization and
conservation program offerings. As one part of this review, Duke should adopt the
objective to make cost-effective weatherization and conservation programs available to all
low-income consumers and to ramp up such progmms as rapidly as reasonably
practicable.

Having determined that a new decoupling rate design is appropriate, we must
decide the better choice of two methods: a]evelized rate design, which recovers most fixed
costs up front in a flat monthiy fee, or a decoupling rider, which ma'rntains a lower
customer chargeand allows the company to offset lower sales through an adjustable rider.

On balance, the Commission finds the levelized rate design advocated by Duke and

Staff to be preferable to a decoupling rider. Both methods would address revenue and
earnings stability issues in that the fixed costs of delivering gas to the home will be
recovered regardless of consumption. 'Each would also remove any ctisincentive by the
company to promote conservation and energy efficiency. The levelized rate design,
however, has the added benefit of producing more stable customer bills throughout ail
seasons because fixed costs will be recovered evenly throughout the year. In contrast,
with a decoupling rider, as favored by OCC, customers would stiB pay a higher portion of
their fixed costs during the heating season when their bills are already the highest, and the
rates would be Ies.s predictable since they could be adjusted each year to make up for

lower-than-expected sales.

A levelized rate design also has the advantage of being easier for customers to
understand. Customers will transparently see most of the costs that do not vary with

usage recovered fhrough a flat monthly fee. Customers are accustomed to fixed monthly
bills for numerous other services, such as telephone, water, trash, internet; and cable
services. A decoupling rider, on the other hand, is much more complicated and harder to
explain to customers. It is difficult for customers to understand why they have to pay
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more through a decoupling rider if they worked hard to reduce their usage; the
appearance is that the company is penalizingthem for their conservation efforts.

The Conunission also believes that a levelized rate design sends better price signals
to consumers. The rate for delivering the gas to the home is only about 20 to 25 percent of
the total bill. The largest portion of the bill, the other 75 to 80 percent, is for the gas that
the customer uses. This commodity portion, the cost of the actual gas used, is the biggest
driver of the amount of a custom.er s bill. Therefore, gas usage will stiU have the biggest
influence on the price signals received by the customer when making gas consumption
decisions, and customers wilt still receive the benefits of any conservation efforts in which
they engage. While we acknowledge that there will be a modest increase in the payback
period for customer-initiated energy conservation measures with a levelized rate design,
this result is counterbalanced by the fact that the difference in the payback period is a
direct result of inequities within the existing rate design that cause higher use customers to
pay more of their fair share of the fixed costs than low-use customers.

The levelized rate design also promotes the regulatory objective of providing a
more equitable cost allocation among customers regardless of usage. It fairly apportions
the fixed costs of service, which do not change with usage, among all customers, so that
everyone pays his or her fair share. Customers who use more energy for reasons beyond
their control, such as abnormai weather, large number of persons sharing a household, or
older housing stock, will no longer have to pay their own fair share plus someone else's
fair share of the costs.

We recognize that, with this change to rate design, as with any change, there will be
some customers who will be bettee off and some customers who will be worse off, as
compared with the existing rate design. The levelized rate design will impact low usage
customers more, since they have not been paying the entirety of their fixed costs under the
existing rate design. Higher use customers who have been ovetpaying their fixed costs
will actually experience a rate reduction. Average users wffi see only the impact of the
increase agreed to by the parties; they will see no additional impact as a result of the
Commission choosing the levelized rate design.

The Commission is sensitive to the impact of any rate increase on customers,
especially during these tough econonvc times. We believe that the new levelized rate
design best corrects the traditional design inequities while mitigating the impact of the
new rates on residentiai eustomers by maintaining a volumetric component to the rates, by
phasing in the increase over a two-year period, and by not reflccting the fuq extent of
Duke's fixed costs in the proposed fixed charge. Still, we are concerned with the impact
on low-income, low-use customers. Thus, crucial to our decision to adopt Duke and Staff's
proposed rate design is the Pilot Low Income Program aimed at helping low-irtcome, low-
use customers pay their bills. This new program wiU provide a four-dollar, monthly
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discount to cushion much of the impact on qualifying eustomers. To ensure that this
discount is available to as many customers as possible, we direct that Duke expand this
pilot prog.ram to include up to 10,000 customers, instead of the 5,000 customers specified
in the Stipulation. Pursuant to the terms of the stipulation, Duke, in consultation with staff
and the parties, shail establish eligibility qualifications for this program by firat
determining and setting the maximum low usage volume projected to result in the
inclusion of 10,000 low-income customers who have previously been defined by the

s-tlpulation to be those at or below 175 percent of the poverty level. The Commission
expects that Duke will promote this prugram such that to the fullest extent praclicable the
program is fully enrolled with 10,000 customers. xollowing the end of the pilot program,
the Commission will evaluate the program for its effectiveness in addressing our concerns
relative to the'anpact on low-use, low-income customers.

We are also concerned about the immediate impact of implementing the levelized
rate design during the summer months when overa6 consurnption is lowest. For the
average customer, the new rate design will result in lower bills in the winter, but higher
bills in the summer. Our concern is that the fixed charge incmase may not be anticipated
by customers who have budgeied for the traditional lower fixed charge during the low
usage summer months. To rnitigate this impact, we are directing that, from the initial bills
resulting from this order through biDs covering the period ending September 30, 2008, the
fixed charge be set at $15.00, consistent with Duke's original praposal. The corresponding
volumetric rate for those months should also be adjusted to compensate for any revenue
shortfall that this adjustment in the fixed charge will cause. Thereafter, rates will be as
proposed in the Stipulation. We believe this additional phase-in of the new residential
rate structtue will give customers a further opportunity to adapt to this change, including
the benefits of the budget billing option.

C. Rate Determinants:

1. ate Base

The value of Duke's property used and useful in the rendition of natural gas
services as of the December 31, 2007, is not less than $649,964,874, as stipulated by the
parties (Jt. Ex.1, aYSchedule A-1),

The Commission finds the rate base of $649,964,874, as provided in the Stiputation,
to be reasonable and proper based on the evidence presented in these matters.
Accordingly, the Commission adopts the valuation of $649,964,874 as the rate base for

purposes of this proceeding.
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2. QRerating Income:

In accordance with the proposed Stipuiation, the parties agrce that Duke's
operating revenue is $597,573,805 and that the net operating income is $43,274,872 for the
12 months ended December 31, 2007 Qt. Ex. 1, at Schedule A-1). The Commission finds the
operating revenue and net operating income, as provided in the Stipulation, to be
reasonable and proper based on the evidence presented in these matters. The Commission
will, therefore, adopt these figures for purposes of these proceedings.

3. Rate of Return and Authorized Increase:

As stipulated by the signatory parties, under its present rates, Duke s net operating
income is $43,274,872. Applying this amount to the rate base of $649,964,874 results in a
rate of return of 6.66 percent. Such a rate of return is insufficient to provide Duke with
reasonable compensation for the gas service it renders to customers. Accordingly, the
signatory parifes have agreed that Duke should be authorized to increase its revenues by
$18,217,566, an increase of approximately 3.05 percent above current attnual revenues.
This would result in an overall rate of return of 8.45 percent, which the Conunission finds

to be reasonable,

4. Rates and Tariffs:

Duke is directed to file a proposed customer notice. Duke is further authorized to
cancel and withdraw its present tariffs governing service to customers affected by these
applications and to file tariffs consistent in all respects with the discussion and findings set
forth herein for the Commission's consideration. The approved tnriffs will be effective for
all services rendered after the effective date of the tariffs,

FINDINGS OF FACr:

(1) On June 18, 2007, Duke filed notlce of its intent to file an
application to increase its rates. In that notice, the company
also requested a test year beginning January 1, 2007, and
ending December 31, 24007, with a date certain of March 31,
2007.

(2) By entry issued July 11, 2007, the Commission approved
Duke's request to establish the test period of January 1, 2007,
tbrough December 31, 2007, for the rate inaease proposal and a
date certain of March 31, 2007.

(3) Duke filed its rate increase application on July 18, 2007. On
July 18, 2007, Duke also separately filed requests for approval
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of an alternative rate plan, docketed at Case No. 07-590-GA-
ALT, and for approval of cthanges in accounting methods,
docketed at Case No. 07-591-GA-AAM.

(4) By entry dated September 5, 2007, the Conunission found that
Duke's rate increase and altemative rate plan applications
complied with the requirements of Section 4909.18, Revised
Code, and Rule 4901:1-19-05, O.A.C.

(5) The Commission accepted Duke s rate increase application for
filing as of July 18, 2007.

(6) OEG, Kroger, Interstate, the city of Cinclnnati, OCC, PWC,
Integrys, Direct, Stand and OPAE each requested, and was
granted; intervention in these proceedings.

(7) Objections to the staff report were filed by Duke, PWC, OEG,
OPAE, OCC, and, jointly, by Integrys and Direct.

(8) Duke published notice of its applications and the hearings and
filed the required proofs of pnblication on February 11,
February 25, and March 12, 2008.

(9) The staff of the Commission and the financial auditor filed their
respective reports of investigation on December 20, 2007,

(10) On January 25, 2008 a prehearing con(erence was held, as
requiied by Section 4909.19, Revised Code.

(71) Two local public hearings were held in Cincinnati, Ohio, on
Febraary 25,2008, and another local public hearing was held in
Mason, Ohio, on March 11, 2008, in accordance with Section
4903.083, Revised Code. At the Cincinnati hearings a total of 27
witnesses gave testimony and four witnesses gave testimony at
the Mason hearing.

(12) On February 28, 2008, a Stipulation was filed by all the parties
to this proceeding resolving all the issues presented in these
matters, except rate design.

(13) The evidentiary hearing commenced as scheduled on February
26, 2008, was continued until February 28, 2W8, and
reconvened on March 5, 2008. At the evidentiary hearing,
Duke and staff each presented one witness in support of the
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Stipulation. In regard to the one litigated issue, rate design,
Duke presented four witnesses, OCC presented two witnesses
and staff presented one witness.

(14) The Stipulation is the product of serious bargaining between
knowledgeable parties, benefits ratepayers, advances the public
interest, and does not violate any important regulatory
principles or practices.

(15) The value of all of the company's jurisdictional property used
and useful for the rendition of natural gas service to customers
affected by this application, determined in accordance with
Beetion 4909.15, Revised Code, is not less than $649,964,874.

(16) Under its existing rates, Duke's net operating revenue is
$43,274,872, under its existing rates. This net annuaI revenue of
$43,274,872, when applied to a rate base of $649,964,874, results
in a rate of returdn of 6.66 percent.

(17) A rate of return of 6.66 percent is insufficient to provide Duke
reasonable compensation for the service it provides.

(18) A rate of return of 8.45 percent is fair and reasonable, under the
circumstances presented in these cases, and is sufficient to
provide the company just compensation and return on the
value of its property used and useful in funushing natural gas
service to its customers.

(19) A rate of return of 8.45 percent applied to the rate base of
$649,964,874 will result in allowable net operating irmome of
$54,922,032

(20) The allowable graas annual revenue to which the company is
entitled for purposes of this proceeding is $615,791,371.

CONCLUSIONS OF LAW:

(1) Duke s application for a rate increase was filed pursuant to,
and this Commission has jurisdiction of the application
pursuant to, the provisions of Sections 4909.17, 4909.18, and
4909.19, Revised Code. The application complies with the

requirements of these statutes.
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(2) Staff and Blue Ridge conducted inves6gations of the
application, filed their respective reports, and served copies of
the Staff Report on interested persons in accordance with the
requirements of Section 4909,19, Revised Code.

(3) The hearings, and notice thereof, complied with the
requirements of Sections 4909.19 and 4903.083, Revised Code.

(4) The Stipulation is the product of serious bargaining between
knowledgeable parties, benefits ratepayers, advances the public
interest, and does not violate any important regulatory
principles or praceices. The Stipulation submitted by the
parties is reasonable and shall be adopted in its entirety.

(5) Duke's existing rates and charge8 for gas service are
insufficient to provide Duke with adequate net annual
compensation and return on its property used and useful in the
provision of natural gas service.

(6) A rate of return of 6,45 percent is fair and reasonable under the
circun stances of this case and is sufficient to provide Duke just
compensation and return un its property used and useful in the
provision of gas service to its customers.

('7) Duke should be authorized to cancel and withdraw its present
tariffs governing service to customers affected by these
applications and to file tariffs consistent in all respects with the
discussion and findings set forth herein.

(8) The levelized rate design, as modified herein, is a irasonable
resolution to address Duke's declining sales volumes per
customer, a8ow Duke the opportunity to collect the revenue
requirement established in this rate case proceeding and
encourage Duke's participation in customer energy
conservation programs.

ORDE :

It is, therefore,

ORDERED, That Duke's request for a protective order in regards to AttacluYnent
MGS-1 is granted for IS months from the date this order is issued. It is, further,
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ORDERED, That Dukes request for leave to file depositions less than three days
prior to the commencement of the evidentiary hearing is granted. It is, further,

ORDERED, That the Stipulation filed on February 28; 2008 is approved in its
entirety. It is, further,

ORDERED, That Duke's request for a waiver of the requ'uement to file an updated
income statement, pursuant to Rule 4901-7-01, Appendix A, Chapter II(A)(5)(d), O.A.C., is
granted. It is, further,

ORDSRED, That Duke implement the levelized rate design for its residential
customers as discussed in this order. It is, further,

ORDERED, That Duke's applica8oas to increase its rates and charges for gas
service, to implement an alternative rate plan and to modify accounting methods are
granted to the extent provided in this opinion and order. It is, further,

ORDERED, That Duke is authorized to cancel and withdravt its present tariffs
goveming gas service to customers affected by these applications and to file new tariffs
consistent with the discussion and findings as set forth in this order. Upon receipt of four
complete copies of tariffs conforming to this opinion and order, the Commission will
review and consider approvai of the proposed tariffs by entry. It is, further,
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ORDERED, That a copy of this order be served upon all interested persons of

record.

THE PUBLIC UTpyITIES CO:MMISSION OF OHIO

lc.^ ^-, .̂.^^̂ ^ll .
rm d. c: dr..!-

.Jd:
Paul A. Centolella

Valerie A. T..emmie

RMB/GN9/vrm

Entere in theJournal

`^Ar 2 s zaoa

Rened J. jenki
Secretary

:I, 1?ucatr
Cher"9l L Roberto
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Energy Ohio, Inc, for an Increase in Rates. ) Case No. 07-589-GA-AIR

Ln the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval to Change
Accounting Methods.

Case No. 07-590-GA-ALT

Case No. 07-591-GA-AAM

CONCURRING OPINION OF
CHAIRMAN ALAN IL 507IRIBEK

The straight fixed variable (SFV) option proposed by the PI)CO Staff and adopted
here today appropriately speaks to two significant issues. One is the potential impact on
low income customers and the other is the desired effect that the Order shall have upon
conservation.

The latter consideration is paramount. As we acknowledge that there are serious
energy issues, we strive to promote and adopt advanced and renewable energy sources.
While these are necessary and important pursuits, I believe that conservation is the most
important measure of all. Nothing is less costly or more effective than simply redudng
consumption. As time goes by, I trust that we will expend many resources adopting
conservation measures on "both sides of the meter".

What we are attempting to do today is to provide appropriate incentives, through a
rational pricing scheme, to encourage a reduction In the consumption of natural gas. By
"rational", I mean a balanced approach that penalizA.'s neither thoae whom have already
squeezed the last cabic foot of natural gas from their budget, nor those whom might be
inclined to "over-conserve".

The proposed SFV option achieves the optimum balance because it segregates fixed
costs from those costs that are within the control of.the consumer. In contrast, the current
pricing scheme assigns all costs- fixed and variable - to the level of usage. The inherent
danger with the current syatem is that consumers might be led to believe that the more they
cut back, the more they save. This is true to a point. The poir?t happens to be that of
diminishing returns; over conservation takes place when the fixed costs of providing the
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service are no longer covered with revenue. This inevitably leads to a rate case and higher
rates. In other words, if usage-sensitive rates are assigned to fixed oosts, and if usage faDs
below a certain point, then fixed costs do not get covered. It is then time for a rate ra.se:
what has the consumer saved?

If the solution is appropriate price signals, then prioes must be associated with the
volume of gas alone. In contrast, under the current pricing scheme, the gas company has no
ineentive to encourage conservation because those same usage senaitive rates might flow
through to fixed costs as consumption grows, much to the utility's advantage. Under the
SFV, the fixed costs are covered and the company makes no money on the gas commodity.
Therefore, the company might actually promote conservation more aggressively.

One alternative to the old conventional method is a decoupling rider mechanism. In
this case, Homeowner A who has already squeezed the last cubic foot of un-needed gas
from his home via conservation oriented expenditures is disaiminated against. This results
from the make-whole provision that accrues to the utility when Homeowner B begins to
pare down consumption. In other words, as B's mcter begins to spin slower, so too do t,he
compaiiy's revenues. Homeowner A will be compelled to make up some share of the
shortfall, notwithstanding the fact that Homeowner A can cut back consumption no further.

Finally, those who argue that inadequate price signals are the biggest issue need only
look at the impact of budget billing. What signal is being sent when the bill each month is
the same regardless of consumption? Yet, is anyone recommending the elimination of
budget billing7

The other issue in play is that of the income effect of the SFV methodology. One can
conclude that consumers of greater amounts of gas will see their bills fall while those at the
low end will see theirs rise.1'his does not mean that the burden will falt disproportionately
on low-income consumers. There is record testimony that suggests that low-income
consumers, i.e., PIPP customers consume more on average per year than others. Clearly,
PII'P customers are protected. Furthermore, while one can play freely with pereentages, the
nominal dollar increases due to the rate restructuring is quite small. As a precaution,
however, the Commission is modifying the stipulation to provide a four dollar credit to ten
thousand non-PIPP customers as opposed to five thousand provided for in the stipulation.
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All told, it is important that we arrive at a decision as expeditiously as possible. I
believe that over the years the lesson to be Leamed is that we can never know with one
hundred percent certainty all of the facts and all of the possible outcomes. T7iis is precisely
why the law has provided this Commission with the abit'ity to react to adverse outcomes
should they arise:'I1iis is the ultimate consumer protection.
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OPINION OF CCQMMISSIONER PAIFL A . CENTOLELLA
CONCURRING IN PART AND DLSSENTING IN PART

The majority concludes that the current residential rate design has a negative
impact on the ability of Duke Energy Ohio (hereafter "Duke", "the Company", or "the
utility") to maintain financial stabitity; attract new capital, and on its incentive to
encourage energy efficiency and conservation. And, the majority determines that it is
necessary to decouple the utility's recovery of fixed costs from its volumetric sales. I
concur with the majority in these conclusions and an issues other than residential rate
design. I dissent from the majority regarding how to transition toward a residential rate
design which decouples the recovery of fixed costs from volumetrirrates.

Having determined that a new decoupling rate design is appropriate, the
Commission must decide two questions. First, we must decide the better choice between
two decoupling methods: a straight fixed variable (SFV) rate design, which recovers fixed
costs in a flat monthly customer charge, or a decoupling adjustment, which allows the
company to recover the same fixed cost revenue requirement with a lower customer
charge by adjusting subsequent year rates to true up revenues received from volumetric
charges. Second, in the event the Commission finds the SFV rate design preferable, the
Conunission should consider how to transition to a rate design which is significanity
different from the rate structures that have formed the basis of consumer expectations.

Over the long-term, moving in the direction of a SFV rate design is preferable to
keeping a modest customer charge and relying entirely on a decoupling adjustment. Both
methods will address revenue and earnings stability issues in that the fixed costs of
delivering gas to the home will be recovered irrespective of consumption. When fully
implemented, each will remove any disincentive by the Company to promote conservation
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and energy efficiency. And, both methods can be implemenred in a straight forward
manner and, if appropriately designed, easily explained to consumers as a deliberate or
more gradual transition toward recovering fixed costs through a customer charge.
However, as the ultirnate objective, significant movement toward a fixed variable rate
design is consistent with developing a more efficient rate structure. Efficient rate design
seeks to align price elastic rate elements more closely to marginal costs, while recovering a
larger portion of any residual revenue requirements through comparatively price inelastic
eharges. Experience shows that there is a significant price response to increases in
volumetric charges, as evidenced by the recent steep reductions in average per customer
consumption as gas costs increased. Given that customer charges are paid to provide
access to gas service, it is reasonable to expect comparatively less price response with
respect to increases in the customer charge. Over the long-term, this supports significant
movement toward a SPV rate design in which a larger portion of the company's fixed cost
revenue requirements is recovered through the customer charge.

Additionally, the SFV rate design will reduce the month-to-month variation in
customer bills as fixed costs will be recovered evenly throughout the year, making it easier
for customers to deal with high winter heating bills. While decoupling adjustments are
not difficult to implement, a SFV rate design, when fully implemented, will remove the
need for any additional administrative proceedings to review decoupling adjustments.

Consumers have made investment decisions based on expectations regarding
natural gas pricing and fairness compels us to move at a measured pace when making
fundamental changes in rate design. For this reason, the Commission should carefully
consider the appropriate transition path.

On the question of how to transition to a fixed charge rate design, Duke and the
Staff have proposed a modified SPV rate design in which the cnstomer charge would be
set at $20.25 per bill in year one and $25.33 per bill in year two. Fully implementing a SFV
rate design would require a customer charge 3n excess of $30 per residential consumer bill.
Duke and the Staff also proposed and the Commission has expanded a"PIIot Low Income
Program" that would provide some low income consumers a discount to cushion the
impact of the change in rate design

In my view, the pace of the transition in this case is more rapid than should be
selected given the consumer expectations created by long-standing rate design practices
and the recovery of fixed costs should be fuI1y decoupled from sales volumes during the
transition.

The pace of the transition proposed in the stipulation could send the ivrong
message to consumers with respect to energy conservation. Consumers who have made
efficiency investments and reduced thcir consumption could see a significant increase in
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the regulated portion of their bills, while their neighbors who have implemented no
energy efficiency measures and axe high use customers will see the regulated portion of
their gas bills decline by sintilar amounts. Given rising gas commodity costs, increasing
dependence on foreign sources of gas supply, and the likely adoption of limits on
greenhouse gas emissions from the burning of fossil fuels, encouraging the adoption of
cost effective energy efficiency measures should be among our highest priorities. A more
gradual transition to a SFV rate design would minimiz,e near term bill increases for low
use consumers recognizing the investments that many of these consumers have made to
reduce their gas usage, allow consumers to capture a greater portion of the expected
benefits of such investments, and avoid the appearance that the Commission is rewarding
high use by lowering the gas bills of high use customers.

Second, during the period covered by this Order, the modified SFV approach wiIl
not fully decouple recovery of the Company's fixed costs from sales volumes. A modest
three percent reduction in sales during the first year would represent a loss to Duke of the
opportunity to recover more than a miUion dollars of its fixed costs.

To address these concerns, I would reach the following result.

First, the recommendation of the Staff and Company should be modified to reduce
the year one customer charge for aIl residential consumers to $16.25 per residential bill and
establish the base level of the year two customer charge for aii residential consumers at
$21.33.

Second, consfstent with the majority opinfon, the Company should review and
further enhance its weatherization and conservalion program offerings. As one part of
this review, Duke should adopt the objective of making cost-effective weatherization and
conservation prograni.s available to all low income consumers and to ramp up programs to
facilitate implementation of all such measures as rapidly as reasonably practicable. Low
income consumers often face difficult choices between paying their energy biils and
meeting other essential needs, yet may be among the last to be able to take advantage of
cost-effective energy efficiency investments. Consumers who struggle to make ends meet
often find it difficnlt to pay for the initial cost of efficiency measures. And, many low
income consumers live in rental housing with landlords who have little incentive to install
efficiency measures that would reduce their tenants' utility bllls.

Third, in conjunction with filing a proposal for approval of significantly expanded
energy efficiency programs and recovery of the costs of such programs, I would invite the
Company to propose an interim decoupling adjustment. This adjustment should be
structured to adjust the secrond and subsequent year base customer charge of $21.33 for the
difference, on a per customer bill basis, between the portion of the Curnpany's fixed cost
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residential revenue requirement that is allocated to volumetric rates and the revenues
recovered for such fixed costs through volumetric rates at weather normalized sales levels.

To meet the energy challenges of the 21st Century, Ohio will need to greatly
improve the efficiency with which we use ail forms of energy including natural gas.
Efficient price signals will be an important, but not sufficient, element in this
transformatlon. Our increasing knowledge of behavioral economics and experience with
ut.iJity energy efficiency programs has shown that utility efficiency programs can produce
significant net economic tieneffts. 7'he Convnission needs to encourage the cost-effective
expansion of such progrants. And, we should not wait ftough the completion of a niulti-
year transition to a SFV rate design before doing so in full rneasure.

aul A. Centolella, Commissioner
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