IN THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL.
ROBERT MERRILL, TRUSTEE, et al.,

Appellees,
and
HOMER 8. TAFT,
Appellee / Cross-Appellant,
and
L. SCOTT and DARLA J. DUNCAN,
Appellees,
V.

STATE OF OHIO, DEPARTMENT OI
NATURAL RESOURCES, ct al.,

Appellants / Cross-Appellees,

and
STATE OF OHIO,
Appellant / Cross-Appellee,
and

NATIONAL WILDLIFE FEDERATION, et
al.,

Appellants / Cross-Appellees.

: Case No. 2009-1806

: On Appeal from the

: Lake County

: Court of Appeals,

: Eleventh Appellate District

: Court of Appcals Case
: Nos. 2008-L-007, 2008-L-008
: Consolidated

f?m?%: ey

EC 04 popg

L SUPREME oy

S
S R g, W_@

CLERK oF GﬁUF??

- OHID

e ———

5
:

LR

MEMORANDUM OF APPELLANTS
NATIONAL WILDLII'E FEDERATION
AND OHIO ENVIRONMENTAL COUNCIL
OPPOSING JURISDICTION TO CROSS-APPEAL




NEIL S. KAGAN* (pro hac vice pending)
*Counsel of Record

Senior Counsel

National Wildlife l'ederation

Great Lakes Regional Center

213 West Liberty Street, Suite 200

Ann Arbor, Michigan 48104

734-887-7106

734-887-7199 fax

kagan@nwf.org

PETER A. PRECARIO (0027080)
326 South High Street

Annex, Suite 100

Columbus, Ohio 43215
614-224-7883

614-224-4510 fax
precariolaw(@aol.com

Counsel for Appellants / Cross-Appellees,
National Wildlife Federation and
Ohio Environmental Council

RICHARD CORDRAY (0038034)
Attorney General of Ohio
BENJAMIN C. MIZER* (0083089)
Solicitor General

*Counsel of Record
STEPHEN P. CARNEY (0063460)
Deputy Solicitor
CYNTHIA K. FRAZZINI (0066398)
JOHN P. BARTLEY (0039190)
Assistant Attorneys General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
014-466-8980
614-466-5087 fax
benjamin.mizer@ohioattorneygeneral gov

Counsel for Appellant / Cross-Appellee,
State of Ohio

KATHLEEN M. TRAFFORD (0021753)
Porter, Wright, Morris & Arthur, LI

41 S. High Street

Columbus, Ohio 43215

614-227-1915

614-227-2100 fax
ktrafford{@porterwright.com

Special Counsel for Appellants /
Cross-Appellees Ohio Department of
Natural Resources and Sean Logan,
Director

JAMES F. LANG (0059668)

IFRITZ E. BERCKMUELLER (0081530)
Calfee, Halter & Griswold LLP

1400 McDonald Investment Center

800 Superior Avenue

Cleveland, Ohio 44114-2688
216-622-8200

216-241-0816 fax

jlang@callee.com

Class Counsel and Counsel for Appellees,
Robert Merrill, Trustee, et al.

HOMER S. TAFT (0025112)

20220 Center Ridge Road, Suite 300
P.O. Box 16216

Rocky River, Ohio 44116
44(-333-1333

44(-409-0286 fax
hstaft@yahoo.com

Appellee / Cross-Appellant, Pro Se

L. SCOT DUNCAN (0075158)
1530 Willow Drive

Sandusky, Ohio 44870
419-627-2945

419-625-2904 fax
scotduncan@alum.mit.edu

Appellee, Pro Se and
Counsel for Appellee,
Darla f. Duncan



TABLE QF CONTENTS

Page
I T R D T I ooeeiis oot e eee et e e ettt iaassssaretssrrmnn e aaasssesae s s nanetsmae anaecrenra s sn s bbaaassseas s arnntiannarsrraans 1
STATEMENT OF THE CASE AND FAC TS oottt reeiesemitsisiesse s s s e s s s aerae s coeescssasssanssrenanes 1
TAFT'S CROSS-APPEAL LACKS PUBLIC OR GREAT GENERAL INTEREST .....occvvveee 3

A. Taft’s claim that the low water mark is the boundary of the State of Ohio’s public trust
interest in the waters of Lake Erie does not warrant review because it is baseless............. 3

B. Taft’s claim that conservation appellants should not have been allowed to intervene on
behalf of their members, who claim an interest in continuing their longstanding use of
lands below the ordinary high water mark of Lake Erie, does not warrant review. The
trial court did not abuse its discretion, but properly applied settled law lo a particular sct
of

CONCLUSTON ettt et et vt et e et ea st s sa st s e sa e s b s et s en s e es o eae e s 24 E s et e s ae e et bn s aa T e 10

CERTIFICATE OF SERVICE



INTRODUCTION

The court should deny jurisdiction over the cross-appeal filed by Appellee / Cross-
Appellant Homer 8. Taft (“Taft””). Neither of Taft’s two propositions of law warranis review,
His first proposition — that the low water mark is the boundary of the State of Ohio’s public trust
interest in Lake Eric - utterly lacks foundation. He has failed to muster a single authority that
supports this unheard-of proposition. His second proposition — that the intervention of
Appellants / Cross-Appellees National Wildlife Foundation and Ohio Environmental Council
(“the conservation appellants™) was improperly allowed — involves the application of settled law
to a particular set of facts. He has failed to establish that the trial court abused its discretion in
allowing conservation appellants to intervene in a matter that directly threatens to extinguish
their historic use of Lake Frie lands within the boundary of the public trust. Accordingly, Taft’s
propositions do not deserve any consideration by this court.

STATEMENT OF THE CASE AND FACTS

Conservation appellants take this opportunity to correct a number of factual errors Taft
committed. First, the National Wildlife Federation (“NWF”) and the Chio Environmental
Council (“OEC”) are nonprofit conservation groups organized to protect natural resources and
wildlife on behalf of their members, as the court of appeals Tound based on affidavits in the
record. Merrill v. Ohio, 11th Dist. Nos. 2008-L-007, 2008-1.-008, 2009-Ohio-4256, at 1112-113.
Taft has produced no evidence in the record whatsoever that supports his bald assertion that
NWF and OEC are “political action” groups. Memorandum of Cross-Appellant Homer S. Taft
in Response to Appellants’ Memorandums and in Support of Jurisdiction for the Cross-Appeal

(“Taft Memorandum™) at 4.



Second, this case is not a run-of-the-mill real estate boundary dispute solely between
private parties and the State of Ohio, as Taft claims. Taft Memorandum at 3-4, 25, Rather, it1s
a dispute about the boundary of the public trust in Lake Erie, which necessarily affects the
public’s use of the lake. The location of that boundary is not governed by real estate law, but by
the public trust doctrine, because Lake Erie is not a parcel of real property, but a navigable body
of water.

Third, the conservation appellants sought relief in their own right; they did not merely
copy the state’s request for relief, a charge that Taft once again fails to substantiate in any way.
Taft Memorandum at 25. Conservation appellants “sought to intervene since the relief requested
by {the plaintiffs-appellees], if granted, would extinguish the rights of its [sic] members to make
recreational use of the shore along Lake Erie below the ordinary high water mark and would
have a direct and substantial adverse impact upon the recreational use and aesthetic enjoyments
of such shorelands.” Merrill v. Ohio, supra, 2009-Ohio-4256, at §114. In their counterclaim,
conservation appellants sought declaratory relief that would preserve their access to and
continued use and enjoyment of the lands below the ordinary high water mark of Lake Erie.

Fourth and finally, the conservation appellants did not inject new issues into this case or
assert a right to unrestricted recreational activities, contrary to Taft’s contention. Talt
Memorandum at 2, 4, 25. Conservation appellants only addressed the three questions of law
certified by the trial court before it granted their intervention. Those guestions concerned the
boundary of Lake Erie held in public trust by the State of Ohio; the method for locating that
boundary, if it is the ordinary high water mark; and the respective rights and responsibilities of
the plaintiff-appellee class members, the State, and the people of the statc in Lake rie. See

Merrill v. Ohio, supra, 2009-0Ohio-4256, at §11-14. The people’s right to continue their



traditional recreational use of the shorelands below the ordinary high water mark of Lake Erie
certainly comes within the ambit of those questions; conservation appellants explicitly gave their
desire to protect that right as their reason for seeking intervention.

TAF1'S CROSS-APPEAL LACKS PUBLIC OR GREAT GENERAL INTEREST

A. Taft’s claim that the low water mark is the boundary of the Stale of Ohio’s public trust
interest in the waters of Lake FErie does not warrant review because il is baseless.

Taft did not cite a single Ohio case holding or suggesting that the low water mark is the
boundary of the state’s public trust interest in Lake Erie. He did not cite a single Ohio case
containing the words “low water mark™ or associating those words with the public trust in Lake
Erie. This is because none exist.

Taft did not even claim that an Ohio case has held or suggested that the low water mark is
the boundary of the public trust in Lake Erie. His claim that other jurisdictions have held that the
low water mark is the boundary of the public trust in the Great Lakes is untrue.

Taft based his claim primarily on a case that did not even involve the public trust. In
Massachusetts v. New York (1926), 271 U.S. 65, 46 S.Ct. 357, 70 L.Ed. 838, the State of
Massachusetts claimed that it acquired title to certain upland and adjacent shoreland along Lake
Ontario in the State of New York by treaty, and that it retained title to the shore, meaning the
land lying between the ordinary high and low water marks, after Massachuselts later granted the
adjacent upland bounded by the “shore” of the lake to private parties. Jd. at 271 U.S. at 91-92.

The Court explicitly stated that the dispute did not involve an attempted conveyance of a
state’s interest as trustee for the public, but the conveyance of a state’s proprietary interest.
Massachuseits v. New York, 271 U.S. at 91-92 (¥We are not dealing here with the disposition of
the jus publicum, but with land held by Massachusetts in private ownership and granted by it to

private persons.”). Thus, the Court’s ruling that Massachusetts conveyed to private parties fitle



to the low water mark of Lake Ontario was not a ruling that the public trust extends only to the
low water mark. The Court expressly held that jus publicum was not at issuc in the case.

The distinction between a state’s public and private personas with respect o its
trusteeship of the navigable waters of the Great Lakes is a distinction that Taft does not grasp. In
a Great Lake state’s capacity as sovereign, it holds the navigable waters of a Great Lake and the
lands beneath such waters in trust for the public, so the people may use them for purposes
including navigation, commerce, and fishing, unobstructed by private persons; this is the state’s
jus publicum interest. Minois Central R. Co. v. lllinois (1892), 146 U.8. 387, 436-37, 452, 13
S.Ct. 110, 36 L.Ed. 1018; State v. Cleveland & P. R. Co. (1916}, 94 Ohio St. 61, 77, 113 N.E.
677 (Lake Erie); 2000 Ohio Atty.Gen.Ops. No. 2000-047, at 4 (Lake Erie). In a Great Lake
state’s capacity as proprietor, it holds title to the navigable waters of a Great Lake and the lands
beneath such waters; this is the state’s jus privatum interest. Hinois Central, 146 U.S. al 452;
2000 Ohio Atty.Gen.Ops. No. 2000-047, at 4 (Lake Erie).

Although a Great Lake state may recognize private property rights or grant its jus
privatum title in the lands bencath the navigable waters of a Great Lake after statehood under
certain limited circumstances, it cannot dispose of its jus publicum interest in such lands under
any circumstances. [inois Central, 146 U.S, at 452-34; State v. Cleveland & P. R. Co., 94 Ohio
St. at 80 (Lake Erie); 2000 Ohio Atty.Gen.Ops. No. 2000-047, at 4 (Lake Lrie). A disposition of
the jus privatum in the lands beneath navigable waters of a Great Lake therefore has no effect on
the state’s remaining dominant jus publicum in such lakclands. /d. at 5.

Thus, even were Taft correct that the courts in some Great Lakes states have established
the low water mark as the boundary of private title (jus privatum) adjeining a Great Lake, the

courts did not also re-establish the boundary of the public trust down to the low water mark in



the process. To do would be to unlawfully abdicate the states’ jus publicum to all lakelands from
the ordinary high water mark down to the low water mark. This is evident in the only two cases
Taft cited concerning the boundary of a Great Lake.

The first case was Brundage v. Knox (1917), 279 111. 450, 117 N.EE. 123. There the
llinois Supreme Court did not establish the low water mark as the boundary of private lands
adjoining Lake Michigan. It only held that a littoral owner acquired title to land along Lake
Michigan formed by aceretion,’ and that to preserve his access o the water the boundary of his
land was the edge of the lake “when free from disturbing causes.” Id. at 473. The court thus did
not define the boundary as the low water mark, but rather followed its earlier decision in Seaman
v. Smith (1860), 24 111. 521, 524-25, which defined “that line where the water usually stands
when unaffected by any disturbing cause” as the “ordinary” or “usual high water mark.” /d. at
473. Moreover, the court adhered to its earlier rulings (1) that the state holds in trust the
submerged lands of Lake Michigan, meaning the lands below the ordinary high water mark, and
(2) that any title a private person might have below the ordinary high water mark is jus privatum
and held subject to the public right or jus publicum. 7d. at 467, 472 (citing Cobb v. Commrs. of
Lincoln Park (1903), 202 11, 427, 431, 67 N.E. 5; Revell v. People (1898), 177 111. 468, 478, 52
N.E. 1052.)

The second case Taft cited concerning a Great Lake — Lake Michigan — was Hilf v.
Weber (1930), 252 Mich. 198, 233 N.W. 159. The Michigan Supreme Court recenily explained

that its “concern in Hilf was the boundary of a littoral landowner’s private title, rather than the

' Accretion is the ““increase of real estate by the addition of portions of the soil, by gradual
disposition through the operation of natural causes to that already in the possession of the
ownet.”” Lake Front-FEasi Fifty-Fifth St. Corp. v. Cleveland (1939), 21 Ohio Op. 1, 8, 7 Ohio
Supp. 17 (citation omitted), affirmed 36 N.E.2d 196, appeal dismissed 139 Ohio St. 138, 38
N.E.2d 410,22 0.0. 127.



boundary of the public trust.” Glass v. Goeckel (2005), 473 Mich. 667, 689-90, 703 N.W.2d 58
(emphasis in original).

In Glass itself, which involved Lake Huron but applied to all Michigan’s Great Lakes, the
court deliberately did not rule on the extent of the private littoral title. /d. at 675 n.5. Hdid,
however, rule that “although the state retains the authority to convey lakefront property to private
parties, it necessarily conveys such property [the jus privatum] subject to the public trust [the jus
publicum].” Id. at 679 (emphasis in original), and at 690 (“{L]ittoral property remains subject to
the public trust.”), 694 (*[Tlhe private title of littoral landowners remains subject to the public
trust beneath the ordinary high water mark.”). Furthermore, the Michigan Supreme Court held
that the public trust extends to the ordinary high water mark of the Great Lakes. Id. at 687 , 691
(“[TThe ordinary high water mark . . . has meaning as applied to the Great Lakes and marks the
boundary of land, even if not instantaneously submerged, included within the public trust.”).

In addition to Tllinois, Michigan, and Ohio,” Wisconsin has expressly held that the
boundary of the public trust in the Great Lakes is the ordinary high water mark, not the low
water mark. R.W. Docks & Slips v. State of Wisconsin (2001), 244 Wis.2d 497, 509, 628 N.W.2d
781; State v. Trudeau (1987), 139 Wis. 2d 91, 101, 408 N.W.2d 337. Indiana, Minnesota, New
York, and Pennsylvania have also held or provided that the boundary of the public trust in
navigable waters is the ordinary high water mark, not the low water mark. State v. Korrer
(1914), 127 Minn. 60, 76, 148 N.W. 617; Marba Sea Bay Corporation v. Clinton Street Realty

“orp. (1936), 272 N.Y. 292, , 5 N.E.2d 824; Freeland v. Pa. R. Co. (1901), 197 Pa. 529, 539, 47

A. 745; 312 Ind. Admin. Code 6-1-1(1)(b).

2 See Memorandum in Support of Jurisdiction of Appellants National Wildlife Federation and
Ohio Environmental Couneil at 5-8.



In addition to Brundage v. Knox and Hilt v. Weber, Taft cited a number of other cases
purported to support his claim that the low water mark is the boundary of the public trust in the
Great Lakes. Not one of them involved a Great Lake or concerned the boundary of the public
trust in a Great Lake. See Mitchell v. St. Paul (1948), 225 Minn. 390, 31 N.W.2d 46 (Lake
Vadnais and Twin Lake); Lamprey v. Meicalf (1893), 52 Minn. 181, 191, 53 N.W. 1139
(unnamed inland lake; court did not rule whether public trust or private title runs to the low or
high water mark); Stewart v. Turney (1923), 237 N.Y. 117, 121, 142 N.E.437 (Cayuga Lake),
City of Erie v. R.D. McAllister & Son (1964), 416 Pa. 54, 59 & n.4, 204 A.2d 650 (contract
dispute; court neither mentioned the low water mark nor addressed whether it is the boundary of
private or public trust lands); Jansky v. Two Rivers (1938), 227 Wis. 228, 230, 241-42, 278 N.'W.
527 (apportionment of land accreted and relicted” from Lake Michigan; court neither mentioned
the low water mark nor addressed whether it is the boundary of private or public trust lands);
Doemel v, Jantz (1923), 180 Wis. 225, 227, 193 N.W. 393 (Lake Winnebago).

Thus, Taft’s claim that the low water mark is the boundary of the public trust in Lake
Erie within Ohio’s territorial boundaries is contradicted by all the relevant authorities and
completely devoid of merit. No consideration of his claim is justified, much less review by this

court.

3 The doctrine of reliction recognizes title to uplands exposed by permanent recession of a body
of water.



B. Taft’s claim that conservation appellants should not have been allowed to intervene on
behalf of their members, who claim an interest in continuing their longstanding use of
lands below the ordinary high water mark of Lake Erie, does not warrant review. The
trial court did not abuse its discretion, but properly applied settled law to a particular set
of facts.

To convince the court to review the trial court’s ruling on intervention for abuse of
discretion,? Taft misstates the subject of this case. The subject of this case is the extent of the
public trust, and therefore the extent of public rights, in Lake Etie in the State of Ohio, not a real
estate boundary disputc between private parties and the state, as Taft claims. This is plain from
the plaintiffs-appellees’ amended complaint and motion for summary judgment, which sought a
declaratory judgment regarding the propriety of the ordinary high water mark of Lake Eric as the
boundary of the public trust. See Merrill v. Ohio, supra, 2009-Ohio-4256, at 12, 24. Tt is also
plain from the first question of law certified by the trial court, which concerns the proper
interpretation of R.C. 1506.10, which has long declared that the “waters of Lake Erie ... together
with the soil beneath and their contents, do now belong and have always, since the organization
of the state of Ohio, belonged to the state as proprietor in trust for the people of the state, for the
public uses to which they may be adapted.” Id. at §12. Talft’s vague claim of havoc in future
litigation involving private property disputes if this court does not grant review of his cross-

appeal is therefore off the mark.

* A trial court’s ruling on a motion for intervention is reviewed for abuse of discretion. Myers v.
Basobas (1998), 129 Ohio App.3d 692, 696-97, 718 N.E.2d 1001; Peterman v. Vill. of Pataskala
(1997), 122 Ohio App.3d 758, 761, 702 N.E.2d 965; Fairview Gen. Hosp. v. Fletcher (1990), 69
Ohio App.3d 827, 836, 591 N.E.2d 1312. “Abuse of discretion connotes more than an error of
law or judgment; it implies that the court’s attitude is unteasonable, arbitrary, or
unconscionable.” Peterman, 122 Ohio App.3d at 761. In applying the abuse-of-discretion
standard, the court should presume that the trial court was correct, rather than substitute its
judgment for the trial court’s judgment. State ex rel, Strategic Capital Investors, Lid. v.
McCarthy (1998), 126 Ohio App.3d 237, 247, 710 N.E.2d 290.



In moving for intervention, conservation appellants claimed an interest in the lands under
the navigable waters of Lake Frie, meaning the lands below the ordinary high water mark of the
lake, as beneficiaries of the public trust. See Merrill v. Ohio, supra, 2009-Ohio-4256, at 416.
They claimed that their members have the right to use the shore by virtue of the public trust for
recreation and aesthetic enjoyment, and that they have an interest in preserving that right so their
members may continue to use the shore for those purposes, as they have in the past. See id.
They sought intervention because a ruling that Ohio’s Lake Erie shore is not held E)y the State of
Ohio as proprietor in trust for the people of the state, but rather is the exclusive private property
of the individuals who own the upland property bordering it, would extinguish the longstanding
public rights of members of NWF and OEC to use and enjoy the shore for recreational and
acsthetic purposes. See id. at §114.

Thus, the conservation appellants claimed a direct, substaﬁtial, and legally protectable
interest in the subject of the litigation. Their claim of that interest was sufficient. Contrary to
Taft’s suggestion, they did not have to demonstrate or prove, and the trial court did not have to
conclusively determine, that they ir fact have a direct, substantial, legally protectable interest.
Blackburn v. Hamoudi (1986), 29 Ohio App.3d 350, 354, 29 OBR 479, 505 N.E.2d 1010 (neither
proof nor a conclusive determination of a claimed interest is required to grant intervention).

In granting intervention, then, the trial court merely applied settled law to a particular set
of facts. Peterman v. Vill. of Pataskala (1997), 122 Ohio App.3d 758, 761, 702 N..2d 965
(intervention of right is appropriate where, among other things, the applicant for intervention

demonstrates claims an interest in the subject of the action).5 This court’s review of that decision

5 Even if the trial court’s grant of intervention was permissive, the trial court did not abuse its
discretion, because conservation appellants’ counterclaim, in common with plamtiffs-appellees’
claim, concerned whether the boundary of the public trust in Lake Erie extended to the ordinary
high water mark. See Ohio Civ. R. 24(B)(2).



is not warranted, especially in light of the principle that the right to inlervene must be liberally
construed, and in the absence of any indication that the trial court abused its discretion.
Peterman, 122 Ohio App.3d 758, 761, 702 N.E.2d 965 (citing Blackburn v. Hamoudi (1986), 29
Ohio App.3d 350, 353, 29 OBR 479, 505 N.E.2d 1010).
CONCLUSION

For the reasons discussed above, Taft’s cross-appeal does not involve matters of public or
greal general interest. Conservation appellants request that this court reject jurisdiction of the
cross-appeal.

Respectfully submitted,
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