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MERIT BRIEF

1. INTRODUCTION

1 7'he Public Utilities Commission of Ohio ("Commission") first addressed the policy

issues underlying its decision which is the subject of this appeal in an application in Case No. 05-

1444-GA-UNC filed four years ago by Vectren Energy Delivery of Ohio, hlc. ("VEDO") ior

approval of a revenue decoupling rider (Sales Reconciliation Rider or "SRR") to align its

interests with those of its eustomers in support of conservation and for approval of a number of

customer-funded demand-side management ("DSM"), or conservation, programs., ("VEDO

Conservation Case"). Appellant herein, the Office of the Ohio Consumers' Counsel ("OCC"),

was a party to that case. In its Supplemental Opinion and Order in that case, the Commission

stated:

The Commission contimaes to believe that it is in the public
interest, in order to promote energy efficiency, to decouple the link
between gas consumption and the company's ability to meet its
revenue requirements. As we stated in the Opinion and Order in
this proceeding, the Commission believes that the linking of gas
consumption with the public utility's ability to meet its revenue
requirements is counterproductive to energy efficiency. Further, as
we stated in the Opinion and Ordcr, we continue to believe that
recovering fixed costs, suc-h as those related to the distribution
system, through the SRR would eliminate the counterproductive
impact of VEDO promoting conservation (Opinion and Order at
16). 1'herefore, the Commission finds that the SRR, which would
decouple the link between gas consumption by consuniers and the

1 See In the Matter of the Application of Vectren Energy Delivery of Ohio, Inc, for Approval,
Pursuant to Revised Code Section 4929.11, of a Tariff to Recover Conser•vation Expenses and
Decoupling Revenues Pursuant to Automatic Adjustnient Mechanisms and for Such Acc•ounting
Authority as May Be Required to Defer Such Expenses and Revenues for Future Recovery
Through Such Adjustment Mechanisms, Case No. 05-1444-Gh-UNC, Suppleinental Opinion and
Order (June 27, 2007); OCC App. at 47.



company's ability to meet revenue requirements, is in the public
interest.
^R F k

... [T]he Commission notes that implementation of the SRR only
will allow VEDO the opportunity to collect the revenue
requirement ordered by the Commission in VEDO's last rate case.
The Commission has already determined that these revenucs are
required for VEDO to eain a fair and reasonable rate of return.
Vectren, Case No. 04-571-GA-AIR, Opinion and Order (April 13,
2005) at 16,2

The SRR was appiroved for two years, during wlrich time VEDO was obligated to file an

application with the Commission, including proposals to continue the conservation program

established therein and for a rate design as an alternative to or refinement of existing

mechanisms (such as the SRR)3 in sufficient time to obtain Coinmission approval prior to the

end of the two-year term.4 VEDO niet that requirement in the applications filed in the cases

below.

The relevant rate design issues in the cases below are rooted in the dialogue that began in

and grew from that case. VEDO's Conservation Case included a technical conference for the

parties, a public technical presentation for the Commissionerss and an extensive exchange of

views regarding the amount of conservation funding, the role of decoupling and alternative

rneans of accomplishing the alignment-of-interests objective that underlies decoupling. During

this extended examhiation, an expanded consideration of the policy issues related to reconciling

rate design requirements and conservation goals occurred in both state and fecleral arenas. This

broad state and federal discussion, the primary drivers of which were the declining trend in

customer gas usage and an increase in the volatility in natural gas commodity markets, resulted

in universal agreement in favor of two policy goals in establishing rates for natural gas

2 Id. at 19-19; OCC App. at 64-65.
3 VEDO Conservation Case, Id. at 6; OCC App. at 52.
1 VEDO Conservation Case, Id. at 19; OCC App, at 65.
5 VEDO Conservation Case, Id at 2; OCC App, at 48.
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distribution service: (1) to achieve "decoupling" of a utility's opportunity to collect its approved

revenues from customer usage levels, and (2) to thereby eliminate the disincentive for the utility

to encourage conservation. As a result, the General Assembly and Congress have spoken in

support of the alignment-of interests objective, and the General Assembly has acted to make it

clearer that the Coinmission has the authority to adopt a "decoupling mechanism".e The

Commission's consideration of these matters which began in VEDO's Conservation Case in

2005, and continued in rate cases filed by all four of the largest Ohio natural gas companies (only

three of which OCC appealed), resulted in the Commission's choice of the straight fixed variable

("SFV") rate design for natural gas service.7 There are few, if any, rate design issues that have

received more attentioari from the Commission or the General Assembly than the rate design

issues before the Court in these proceedings.

During the time between VEDO's Consetvation Case and now, OCC has participated in

the dialogue addressing the policy issues supporting a departure fronl the traditional rate design

for natural gas distribution seivice in multiple venues. OCC has represented residential

consumers in all cases before the Cotnmission in which these matters were at issue. 1112006,

Consumers' Counsel Migden-Ostrander authored an article publ.ished in Public Utilities

6 R.C. 4929.01(A) and (0) and R.C. 4929.051; aiid Energy Independence and Security Act of
2007, P.L. 110-140, Title V, Subtitle D, Section 532(b)(6); VEDO App. at 12-14; 17.
7 See In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Rates, Case

Nos. 07-589-GA-AIR, et al., Opinion and Order (May 28, 2008) ("Duke Rate Case"); In the

Matler of the Applic•ation of The East Ohio Gas Company d/b/a Dominion East Ohio for
Authority to Increase Rates for its Gas Distribution Service, Case Nos, 07-829-GA-AIR, et al.,

Opinion and Order (October 15, 2008) ("Doininion Rate Case"); In the Matter of the Application
of Columbia Gas of Ohio, Inc. for Authority to Amend Filed 'I'ariffs to Increase the Rates and
Charges for Gas Distribution Service, Case Nos. 08-72-GA-AIR, et a1., Opinion and Order

(December 3, 2008) ("Columbia Rate Case"); and In the Matter• of the Application of Vectren
Energy Delivery of'Ohio, Inc. for Authority to Ainend its Filed '1'arfff^ to Increase the Rates and
Charges for Gas Service and Related Matters, Case Nos. 07-1080-GA-AIR, et al., Opinion and
Order (January 7, 2009) ("VEDO Rate Case") (I-Iereinafter cited as "Opinion and Order").

3



Fortnightly in which she advocated revenue decoupling to address these policy matters, having

concluded that "... [o]nly an appropriate rate structure can provide an incentive to utilities for a

program that is intuitively inconsistent with their shareholders' interests."s In 2007 and 2008,

she submitted testimony to the Ohio Legislature regarding two bills in which these policy issues

were presented.° Altlrough OCC attempts to distance itsell' rrorn its rate design proposal in this

appeal,10 sincc VEDO's Conservation Casc, it has consistently advocated the same revenue

decoupling approach it proposed in the cases below. As it has presented these issues to the

Court, OCC has argued this appeal in a vacuum, ignoring the rich regulatory and legislative

underpinnings of the outaome it seeks to defeat and has, instead, suggested that the

Comniission's decision lias been rendered without fully weighing and addressing the matters

before it. While the Court's consideration of OCC's appeal nlust be based on the record of the

cases below and appropriate authorities, VF,DO submits that the duration and scope of the policy

discussion underlying the Commission's choice of rate design methodology in the four recent

natural gas rate cases and OCC's participation in that discussion is deserving of at least a

modicum of recognition and respect.

The applications in the cases below priniaiily sought authority for an increase in the

authorized revenue requirement for the provision of distribtttion service and approval of an

8 Janine L. Migden-Ostrander, A Consuiner Advocale's Vdew: Decouplfng crnd Energy Efficiency
Two Sides of'lhe Same Coin, PUBLIC UTILtTtEs FORTNiGHTt.Y, June 2006, at 19. This article

can be viewed at www.fortnightly.com/display-pdf.cfin?id=06012006 Perspective.pdf (last
viewed on /December 1, 2009).
y.S'ee Prepared testimony of Janine L. Migden-Ostrander, Ohio Consrmiers' Counsel, Before
House Public Utilities Committee on Amended Substitute Senate Bill 221 (April 14, 2008). This
document can be viewed at http://www.pickocc.org/lservices/testimony/2008-04-14.pdf (last
accessed on December 2, 2009). See also Prepared testimony of Janine L. Migden-Ostrandcr,
Ohio Consumers' Counsel, Before House Public Utilities Committee on House Bill 250 (October
24, 2007). "I'his document can be viewed at http://www.piclmcc.org/lservices/testimony/2007-
10-24.pdf (last accessed on Deeember 2, 2009
10 OCC Merit Brief at 11, FN 34.
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appropriate design for the rat,es to be charged to rccover that revenue requirenient, As discussed

below, the parties to these cases stipulated all issues, except for the design of the rates and the

adequacy of public notice. All parties who made rate design proposals agreed that rate design

accommodations recognizing a trend of declining customer usage and providing incentives for

utilities to encourage conservation should be made. OCC advocated a revenue decoupling

approach for the distribution rate design which is a combination of the traditional rate design

comprised of a modest customer charge component and a volumetrie component, accompanied

by a decoupling rider which recovers, on a volumetric basis, the difference between the revenue

requirement approved Lu1d the colketion of revenues actually achieved. VEDO and the Staff of

the Commission proposed an SFV rate design which recovers fixed costs through a fixed charge

and costs that vary with usage througll a charge which varies with usage. The fixed charge

recovers the cost of the distribution service, while the cost ot' gas, which varies with the market,

is recovered by a volumetric rate wliicli varies with the cost. The Commission decided that,

because the costs of distribution service are lixed (do not vary with usage or from customer-to-

customer), the most equitable rate design for distribution service is the SFV rate design which

establishes a fixed or levelized monthly charge. It is important to note that all parties stipulated

to, and the Coinmission's Opinion and Order ("Order") in these cases provided for, an authorized

rate of return that included a downward adjustment to reflect the reduced risk to revenue

collection resulting from a change to the traditional rate design, regardless of the rate design

ultimately approved."

During the four years of discussion in multiple public venues and in the recordsof five

litigated Commission proceedings, the rate design issues were fully explored, and the relative

11 VEDO Rate Case, Opinion and Order at 6; OCC Supp. at 227.

5



merits of the SFV rate design and revenue decoupling were debated. 'r hroughout tliat period, the

Commission reinained committed to the conclusion it reached in VEDO's Conservation Case

that a departure from the traditional rate design to decouple revenue collection froni customcr

usage to eliminate inhibitors to conservation was required. In the end, the Commission selected

the SFV rate design in the four natural gas rate cases in which it was litigated because it satisfies

the underlying policy goals and provides the most benefits for customers. OCC's appeal ignores

the credible evidence and applicable law upon which the Commission's decision is based as

explained below.

H. STATEMENT OF THE FACTS AND CASE

On November 20, 2007, VEDO filed applications in these cases for authority to increase

its rates for distribution service and to iinplement the first two stages of a transition that would

ultimately result in an SFV rate design. In these applications, VEDO sought approval for a

proposed public notice, which the Commission fotmd was in compliance with the requirement of

R.C. 4909.18(E). The approved public notice was subsequently published in compliance with

the requirement of R.C. 4909.19. " On September 8, 2008, the parties to these cases, including

the OCC, filed for Commission approval of a Stipulation and Recommendation ("Stipulation")

which resolved all issues, including an overall revenue requirement, rate of return (adjusted

downward for the rate design change as noted abovc), and the revenue requirement to be

allocated to residential customers, except for the issues of the Commission's autbority to approve

the SFV rate design and the adequacy of the public notice for these proceedings.

1'he rate design issue, which was fully litigated, involved no dispute relative to the policy

considerations supporting elimination of the traditional rate design in favor of a rate design

12 VEDO Rate Case, Company Ex. 19; VEDO Supp. at 1.

6



approach that "decouples" the utility's ability to recover its fixed costs from customer

consumption. All of the par-ties (and Staff) who presented a rate design proposal in these

proceedings offered some kind of design or mechanism that addresses this policy objective. '1'he

differences in the proposals related solely to the appropriate rate design or mechanism einployed

to achieve the policy objective. As indicated above, VEDO proposed a staged transition to an

SFV, or levelized, rate design and a companion interim decoupling rider for the duration of the

transition.13 "I'he Staff proposed a two-stage transition toward an SIN rate design with no

decoupling rider.14 OCC proposed continuation of a two component distribution rate comprised

of a small customer charge and a volumetric component accompanied by a volmnetric

decoupling rider.15 In sum, then, VEDO, OCC, and the Staff all agreed to the annual revemie

amount assigned to residential customers,16 but simply proposed different alternatives to collect

that amount. It is very iniportant to note that no party to these proceedings proposed or presented

evidence supporting retention of the traditional rate design for distribution service.

The Commission had previously embraced the policy objectives underlying the rate

design proposals in VEDO's cases. Prior to the submission of these cases on the rccord, the

Commission had occasion to address these policy considerations. In its May 28, 2008, Opinion

and Order in the recent Duke Rate Case, the Conimission reiterated the policy it first established

in the VEDO Conservation Case as follows:

... [T]he time has come to re-think traditional natural gas rate
design. Conditions in the natural gas industry have changed
markedly in the past several years. The natural gas market is now
characterized by volatile and sustained price increases, causing
customers to increase their efforts to conserve gas. The evidence

13 VEDO Rate Case, Opinion and Order at 7-8, OCC Supp, at 228-229.
14 VEDO Rate Case, Staff Ex. 1 at 30-31; VEDO Supp, at 3-4.
15 VEDO Rate Case, Opinion and Order at 8; OCC Supp. at 229.
16 Id. at 5; OCC Supp. at 226.
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of record clearly doeuments the declining sales trend over the
decades.

N # *

Under traditional rate design, the ability of a company to recover
its fixed costs of providing service hinges in large part on its actual
sales, even though the company's costs remain fairly constant
regardless of how much gas is sold. Thus, a negative ti-end in sales
has a corresponding negative effect on the utility's ongoing
financial stability, its ability to attract new capital to invest in its
network, and its incentive to encourage energy efficiency and
conservation.

The Conimission, therefore, concludes that a rate design wliich
separates or "decouples" a gas company's reeoveiy of its cost of
delivering the gas from the anlount of gas customers actually
consume is necessary to align the new market realities with
important regulatory objectives.

We further believe that there is a societal benefit to removing fi-om
rate design the current built-in incentive to increase gas sales. A
rate design that prevents a company from embracing energy
conservation efforts is not in the public interest.i'

On January 7, 2009, the Commission issued its Opinion and Order in these cases, in

which it approved the Stipulation and decided the litigated rate design issue. In weighing the

various rate design proposals, the Commission found:

In tliree recent cases, the Commission has addressed the question
of whether to adopt a levelized rate design (i.e., SFV), which
recovers most fixed costs through a flat monthly charge, or a
decoupling rider or sales reconciliation rider (SRR), which
maintains a lower customer charge and allows the utility to offset
lower sales through an adjustable rider. See In re Duke Energy
Ohio, Inc., Case No. 07-589-GA-AIR et al., Opinion and Order
(May 28, 2008); In re The East Ohio Gas Company, dba Dominion
East Ohio, Case No. 07-829-GA-AIR, et al., Opinion and Order
(October 15, 2008); In re Columbia Gas of Ohio, Inc., Case No.
08-72-GA-AIR, Opinion and Order (1Jecember 3, 2008).
Consistent with our previous decisions, and recognizing that the
stipulated rate of return includes a reduction to the return on equity
to aecount for risk reduction associated with rate design change,

17 Duke Rate Case, Opinion and Order at 17-18; VEDO App. at 34-35.
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the Commission finds, on bahmce, that a levelized rate design is
preferable to a decoupling rider.'g

For VEDO, the Commission ordered a transition to a full SFV rate design, Stage I of which

contains a volumetric component with no companion decoupling rider and a Stage 2 rate ol'

$18.37, which constitutes a full SFV rate.19 Additionally, the Commission found that VEDO's

public notice was in substantial compliance with the applicable statutes.20

On February 6, 2009, OCC filed an Application for Rehearing which was granted by

Entry dated March 4, 2009, to give the Commission additional time to consider the issues raised

therein. OCC's Application for Rehearing was ultimately denied in an Entry on Rehearing on

August 26, 2009. On the same day, OCC filed an appeal at the Ohio Supreme Court, in which it

asserted the following errors:

1. The PUCO eiTed in unlawfiilly approving the utility's proposed
straight fixed variable rate design when thc utility failed to provide
adequate legal notice of the rate design pursuant to R.C. 4909.18
and 4909.19.

2. "I'he PUCO erred in unlawfully approving the utility's proposed
straight fixed variable rate design when the utility failed to provide
adequate legal notice of the rate design, violating VEDO's
residential customers' due process rights under the 14`h
Amendment to the Constitution.

3. The PUCO ezred in 9'ailing to respect its own precedent when
tliere was no showing that the need to change its position was clear
and no demonstration that its prior decisions were in error.

4. The PUCO established unjust and unreasonable rates, in
violation of R.C. 4909.18 and 4905.22, when it implemented a rate
design that was manifestly against the weight of evidence in the
proceeding, violating R.C. 4903.09 .2'

1$ VEDO Rate Case, Opinion and Order at 11, 15; OCC Supp. at 232, 236.
19Id. at 14-15; OCC Supp. at 235-236.
20 Id, at 16; OCC Supp. at 237.
2' OCC Notice of Appeal at 1-2; VEDO App. at 52-53.
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OCC's appeal asks the Court to review the narrow issue of the Conimission's authority to

approve the SFV rate design and an additional issue related to the adequacy of the public notice

provided in these proceedings.

While OCC challenges the Commission's choice of the SFV rate design, it does not

revisit the policy considerations in favor of "decoupling" a utility's opportunity to collect its

fixed costs and providing an incentive to the utility to promote conservation. As the Commission

has found in the four natural gas rate cases cited above, these policy considerations require

departure from the traditional rate design. By virtue of its proposal for a revenue decoupling

rider in these proceedings, OCC has supported the departure from the traditional rate design in

response to these policy goals. Yet, OCC makes the odd claim that "...this appeal does not

challenge the propriety of choosing one rate design (revenue decoupling) over another (SFV)."22

In spite of this claini, this case is exactly about the choice of the SFV rate design over the

revenue decoupling rider proposed by OCC. OCC subtnitted no evidence in support of retention

of the traditional rate design, and cannot now be permitted to argue it on appeal. '1'he SFV rate

design and revenue decoupling are the only two rate design proposals in support of which

evidence was presented in these cases, and, as noted above, VEDO's allowable rate of return llas

already been adjusted downward to reflect the choice ot' one over the other.

1'he two questions before the Court in this appeal are relatively simple: (1) does the

Commission have the authority and discretion to approve the SFV rate design for VEDO's

distribution service, and (2) did the public notice in these cases provide sufficient information for

customers to detennine whether to inquire further or seek to participate in these cases. As

discusscd below, the answer to both these questions is yes.

22 OCC Merit Brief at 11, FN 34.
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111. ARGUMENT

PROPOSITION OF LAW NO. 1:

The Ohio Supreme Court laclcs jurisdiction to consider issues that are not raised in
an Application for Rehearing before the Commission and are not specified in the
Notice of Appeal before the Court. Olzio Consumers' Counsel v. Pub. Util. Comm.,
114 Ohio St.3d 340, 2007-Ohio-4276 (2007).

In its Merit Brief, OCC raises, inter adia, the following four grounds upon which it claims

the Commission's Order is unreasonable or unlawful:

1. 'I'he Commission's Order violates R.C. 4929.02 and 4905.70 in that it approved a

rate design in violation of state policy to promote energy efficiency and discourage

conservation;23

2. 1'he Commission ordered a "... [1 low-ineonie pilot program that is inadequate and

does not cure the flaws of the straight fixed variable rate design;"24

3. The Commission's Order is in violation of R.C. 4929.02(A)(4) and 4905.70,

which, along with customer funding of and participation in DSM prograrns, have created a

property interest for residential cotisumers protected by the Fourteentli Amendment to the United

States Constitution;2s

4. R.C. 4909.18 and 4909.19 are prerequisites to the Commission's jurisdiction to

consider the application in these cases.z6

R.C. 4903.10(B) requires that an application for rehearing from a Commission Order

"...shall set forth specifically the ground or grounds on which the applicant considers the order

23 OCC Merit Brief at iii and 33-39.
24 Id. at iii and 44-47.
2' Id, at ii-iii and 18-28.
Z' Id. at ii and 16-18.
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to be unreasonable or unlawlhl."27 It 1'urther provides that "... [n]o cause of action arising out of

any order of the commission, other than in support of the order, shall accrue in any court to any

person, firm, or corporation unless such person, firm, or corporation has made a proper

application to the commission for rehearing.i28 R.C. 4903.13 provides that a proceeding seeking

reversal of a Commission Order "... shall be by notice of appeal, filed with the public utilities

commission by any party to the proceeding before it, against the commission, setting forth the

order appealed from and the errors complained of."

Although OCC raised the first two grounds set out above in its Application for

Rehearing, it did not include them in its Notice of Appeal.Zy As for the latter two arguments

which OCC makes on brief, there is no mention of either in its Application for Rehearing or its

Notice of Appeal.

'I'he Court has consistently strictly construed and upheld the requirements of R.C.

4903.10 and 4903.13.30 Most recently, in Ohio Partners f'or Affordable Energy, the Court said:

OPAE argues that the commission failed to follow a
nuniber of the procedural steps found in Ohio Adm.Code 4901:1-
19 et seq. However, OPAE did not raise any of these arguments
before the commission concerning noncompliance with
Administrative Code provisions. The rehearing application does
not mention Ohio Adm.Code 4901:1-19-02, the section governing
the format for granting exemptions.

According to R.C. 4903.10, rehearing applications "shall
set forth specifically the ground or grounds on which the applicant
considers the order to be unreasonable or unlawfid." This court

2' R.C. 4903.10(B).
28 Id.
'y VEDO Rate Case, OCC Application 1'or Rehearing at 2(Fcbruary 6, 2009); OCC Notice of
Appeal at 1-2; VEDO App. at 52-53; 61.
30 See, for example, Cincinnati Gas & F,lec. Co. v. Pub. Util. ( 'otnrn., 1 03 Ohio St.3d 398, 2004-
Ohio-5466 (2004); Discount Cellulcar, Inc, v. Pub. Util. Comm., 112 Ohio St.3d 360, 2007-Ohio-
53 (2007); Ohio Consumers' Counsel v. Pub. Util. Comm., 114 Ohio St.3d 340, 2007-Ohio-4276
(2007); and Ohio Partners for Affordable Energy v. Pub. Util. Comm., 115 Ohio St.3d 208,
2007-Ohio-4790 (2007).
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held in Office of Consurners' Cozsnsel v. Pub. Util. Cornm. (1994),
70 Ohio St.3d 244, 247, 638 N.E.2d 550, that "setting forth
specific grounds for rehearing is ajurisdictional prerequisite for
oi-ir review."

OPAL also failed to include the arguinents found in its first
proposition of law in its notice of appeal. R.C. 4903.13 establishes
that the appropriate avenue to seek reversal of a PUCO order is
through a notice of appeal "setting forth the order appealed from
and the errors complained of." The court lacks jurisdiction to
consider arguments not included in a notice of appeal. Cincinnati
Gas & Elec. Co. v. Pub, Util. Comm., 103 Ohio St.3d 398, 2004-
Ohio-5466, 816 N.E.2d 238 31

As indicated above, OCC's property interest and jurisdictional notice arguments raised

for the first time in its first and second propositions of law in its Merit Brief were not included in

eitlier its Application for Rehearing or its Notice of Appeal. The arguments OCC makes relatect

to Conimission violation of R.C. 4929.02 and 4905.70 in its fourth proposition of law and the

unreasonableness of the low-income pilot program raised in its litth proposition of law were not

included in its Notice of Appeal. Accordingly, the Court lacks jurisdiction to consider these

arguments in this appeal.

Even if OCC had perfected the Court's jurisdiction over the issues, they lack merit and

are unsupported by law and evidence as addressed below.

Additionally, OCC has failed to comply with Rule VI, Section 2(B)(5) ot'the Rules of

Practice of the Ohio Supreme Court witli respect to the items required to be included in the

appendix to its Merit Brief. Of the mandatory items to be included in the appendix with its brief,

OCC has failed to inelude three of them as follows:

1. 1'he date-stamped notice of appeal to the Supreme Court;

2. The order from which the appeal is taken; and

3. OCC's Application for Rehearing.

3 1 Ohio Partners for Affordable, 2007-Ohio-4790 at 1114-16.
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OCC incorrectly included the Commission's Opinion and Order in its supplement, but

failed to include the other two docuinents in either its appendix or supplement. As a

consequence for this failure to comply with Court niles, it is suggested that the Court disregard

OCC's Merit Brief. VEDO has included OCC's date-stampcd notice of appeal and OCC's

application for rehearing in its Appendix.

PROPOSITION OF LAW NO. 2:

The Commission's approval of a straight fixed variable rate design for natural gas
distribution service is a reasonable and lawful exercise of its discretion and will not
be overturned unless it is unsupported by the manifest weight of the evidence.
Genernl Motors Corp. v. Pub. Util. Comm., 47 Ohio St.2d 58, 351 N.E.2d 183 (1976);
Citywide Coolition for Utility Reform v. Pub. Util. Comm., 67 Ohio St. 3d 531, 620

N.E.2d 832 (1993).

ln establisliing statutory requirements for the utility ratemaking scheme, the General

Assembly provided an extremely specific, detailed formula that the Comrnission must follow for

the deterinination of a utility's revenue requirement'2 Yet, the General Assembly provided the

Commission only general guidelines for the establishment of rate designs. "I'he Revised Code

requires that utility rates must be just and reasonable and nondiscriminatory and may reflect only

the costs attributable to the service for which the rates are being determined.'s It is clear that the

General Assembly intended that the Commission have significant discretion to approve rate

designs consistent with these general guidelines, but with specificity related to the evidence

before it. In considering the Cornmission's responsibitity to develop rates to recover tlie revenue

requirement it has determined, this Court has agreed. In General Motors, the Court said the

"commission has considcrable discretion in setting rate sttactures, I sic] when the commission

approves schedules representing its own judgment based on evidence before it and an exercise of

32 R.C. 4909.15.
3" R.C. 4905.22, 4905.35, and 4909.151.
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its sound discretion, the commission has exercised proper judgment pursuant to R.C. 4909.15.

Industrial Protestants v. Pub. Util. Comm. (1956), 165 Ohio St. 543, 138 N.E.2d 398."3A In

addressing its standard of review of Commission rate desigii decisions, the Court has said,

"... [w]e have affordect the commission considerable discretion in matters of rate design, and will

not reverse a deteimination based on its judgment absent a showing that it is against the manifest

weight ol'the evidence, and is so clearly unsupported by the record as to show misapprehension,

mistake or willful disregard of duty. Gen. Motors Corp. v. Paib. ITtil. Comm. (1976), 47 Ohio

St.2d 58, 66, 1 0.O.3d 35, 40, 351 N.E.2d 181189; Indus. Protestants v. Pub. Util. Comm.

(1956), 165 Ohio St. 543, 60 O.O. 498, 138 N.E.2d 398; MCI Telecommunications Corp. v. Pub.

Util. Comm. (1988), 38 Ohio St.3d 266, 268, 527 N.E.2d 777, 780."35

As discussecl previously, the Commission has considered the policy matters compelling

rate design changes for natural gas service for more than four years. In the recent rate cases of

Ohio's four largest gas companies, the Commission selected the SFV rate design rather than the

revenuc decoupling rider advocated by OCC. The Court has before it tliree of these cases, the

decisions from which OCC has appealed, two of which liave been briefed and argued. In this

remaining appeal, OCC generally repeats the same particulars opposing the Commission's

decision in the previous two appeals. 1'he record in the cases below fully supports the

Commission's Order with respect to these particulars as discussed below:

sa General Motors ('orp., 47 Ohio St.2d at 65.
35 Citytivide Coalition,f'or Utility Reforin v. Pub. Util. Comm., 67 Ohio St.3d 531, 620 N.E.2d 832

(1993).
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A. The Conrmission's Order meets the requirements of R.C. 4929.02 and
4905.70.

R.C 4929.02(A)(4) establishes a state policy to "[eIneourage innovation and market

access for cost-effective supply-and demand-side natural gas services and goods." R.C. 4905.70

requires the Commission to initiate programs related to conservation and energy efficiency.

OCC argues, absent any evidence at all, that the SFV rate design "does not promote customer

efforts to engage in conservation of natural gas, and instead encourages increased usage of

natural gas...."36

OCC clings to the mistaken belief that the Commission "justified its move to straight

fixed variable ["SFV"] rate design, in large part, based on reduced gas usage by residential

customers."37 OCC is wrong. The Commission tnade it clear that the revenuc and earnings

stability issues caused by declining customer usage which jeopardize the utility's ability to

recover its fixed distribution costs iniluenced its decision to depart from the traditional rate

design.38 This led the Commission to address, "the question of whether to adopt a levelized rate

design (i.e., SFV) ... or a decoupling rider or sales reconciliation rider (SRR)...."3y The

Commission stated in plain language that both the SFV (proposed by its Staff and VEDO) and

the decoupling rider (proposcd by OCC) address the issues raised by declining customer usage as

well as the goal of removing "any disincentive to the utility to promote couservation and energy

efficiency.i46 Clearly, either option addresses the interests of the utility. Yet, the Commission

chose the SFV because it is better for customers for all the reasons set forth in its Order.41 The

36 OCC Merit Brief at 33.
37 Id.

38 VEDO Rate Case, Opinion and Order at 11; OCC Supp, at 232.
391d.
40 id.

41 Id. at 11-15; OCC Supp. at 232-236
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important point is that the declining usage trend caused the Commission to abandon the

traditional rate design, but did not lead it to choose the SFV rate design.

OCC asserts (as it did in three prior cases) that the SFV rate design discourages

conservation; and, therefore violates R.C. 4929.02(A)(4) and 4905.70 by sending improper price

signals and exteiiding the payback for conservation measures.`12 OCC, arguing that maximum

conservation can be achieved only by a rate design with the largest possible volumetriccharge,

claims "that the SFV rate design sends the wrong price signal to consumers by telling customers

that it does not matter how much they consume; their gas distribution bill will be relatively the

same."43 This view is consistent with that promoted by Consumers' Counsel Migden-Ostrander

in her 2006 Public Utilities Fortnightly article even though she acknowledges that the typical

customer reaction to her revenue decoupling proposal is, "You mean I am going to pay the utility

for not using gas?" OCC fails to acknowledge that customers caimot avoid the costs of natural

gas distribution by conserving gas since these costs remain fixed and unaffected by usage. In

fact, OCC states that the SFV rate design forces customers to pay the same customer charge

regardless of usage, even if a customer takes no usage at all.44 Again, this is of course because

the "customer charge," or fixed distribution charge, is for distribution service only and has

nothing to with the amount of gas a customer uses.

VEDO, Staff, and OCC witnesses testified that the distribution portion of the gas bill is

minor as compared to the total bill 45 Mr. Puican and Mr. Overcast agree that recovering fixed

costs through volumetric rates actually distorts price signals and causes poor conservation and

42 OCC Merit Brief at 33-37.
°t VF,DO Rate Case, Opinion and Order at 8-9; OCC Supp. at 229-230.
`" OCC Merit Brief at 35.
'' VEDO Rate Case, Company Ex. 8a at 23; Stat'f Ex. 3 at 4-5; OCC Ex. 3 at 19; VEDO Supp, at
11; 14-15; 19.
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efficiency investment decisions.46 Commodity costs comprise 75 to 80 percent of the total bill. 47

Mr. Puican states clearly that "[c]ustomers will always achieve the full value of the gas cost

savings regardless of the distribution rate," and "[a]rtificially inflating the volumetric rate

beyond its cost basis skews the [efficiency investinent] analysis and will cause over-investment

in conservation ... which exacerbates the under-recovery of fixed costs that the utility must then

recover from all other customers."48 Furthermore, the Commission had already found in the

Duke Rate Case that:

The Comnzission also believes that a levelized rate design
sends better price signals to consumers. "1'he rate for delivering the
gas to the home is only about 20 to 25 percent of the total bill. The
largest portion of the bill, the other 75 to 80 percent, is for the gas
that the customer uses. '1'his commodity portion, the cost of the
actual gas used, is the biggest driver of the amount of a customer's
bill. Therefore, gas usage will still have the biggest influence on
the price signals received by the customer when making gas
constiunption decisions, and customers will still receive the benefits
of any conservation efforts in which they engage. While we
acknowledge that there will be a modest increase in the payback
period for customer-initiated energy conservation measures with a
levelized rate design, this result is cormter-balanced by the fact that
the difference in the payback period is a direct result of inequities
within the existing rate design that cause higher use customers to
pay more of their fair share of the fixed costs than low-use
customers.49

After weighing the evidence in these cases, the Commission found, based on that

evidence, that:

CustUmers will not be misled into believing that reductions in
consumption will allow them to avoid the fixed costs of the
distribution system, as fearedby Staff. IIowever, the commodity
portion of a customer's bill, the actual cost of gas the gas used, will
remain the biggest driver of the bill. In fact, commodity costs

46 VEDO Rate Case, Staff Ex. 3 at 4-5; Company Ex. 8a at 23; VEDO Supp. at 14-15; 11.
47 VEDO Rate Case, Tr. Vol. III at 68; VEDO Supp. at 21.
8 VEDO Rate Case, StaffEx. 3 at 3; VEDO Supp. at 13.

49 Duke Rate Case, Opinion and Order at 19; VEDO App. at I11.
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comprise 75 to 80 percent of the total bill (Tr. III at 68).
Therefore, we believe that the gas usage will still have the biggest
influence on the price signals received by customers when making
gas consumption decisions and that customers will still receive the
appropriate benefits of any conservation efforts.50

The Comniission found, based on the evidence of record, that the SFV rate design sends

proper price signals and provides appropriate payback periods for conservation measures,

thereby rejecting the bases OCC advances for violations of R.C. 4929.02(A)(4) and 4905,70:

The levelized rate design adopted in this case does not unduly
discourage customer conservation efforts nor does it send the
wrong price signal to customers. The record clearly demonstrates
that the commodity portion of the gas bill comprises 75 to 80
percent of the total bill (Tr. III at 68). Therefore, gas usage will
have the biggest influence on price signals received by customers
when making gas consumption decisions, and customers will still
receive the full value of tlie gas cost savings resulting from any
conservation efforts (Staff Ex. 3 at 3). Moreover, under the
levelized rate design, the variable component of the total bill will
reflect the utility's true avoided costs, whicli are the costs that a
utility does not incur witlr a unit reduction in sales; and customers
will not be misled into believing that conservation efforts will
reduce recovery of the fixed costs of the distribution system (Staff
Ex. 3 at 4-5; Tr. IV at 14, 22-24). Finally, the Commission notes
that our decision in this proceeding is consistent with the decisions
in thrce othor cases where the Commission has considered use of
the levelized rate design. See In re Dt{ke Energy Ohio, Inc., Case
No. 07-589-GA-A1R et al., Opinion and Order (May 28, 2008); In
re Dominion East Ohio, Case No, 07-829-GA-AIR, Opinion and
Order (October 15, 2008); In re Columbia Gas of Ohio, Inc., Case
No. 08-72-GA-AIR, Opinion and Order (December 3, 2008).51

In reality, the establishment of an SFV rate which decouples a utility's recovery oi'fixed costs

from customer consumption frees the utility to actively support and promote conservation. OCC

fails to inention that the SFV rate design, by removing VEDO's disincentive to encourage

conservation, paved the way for the $4.1 million DSM program established in these cases,

50 VEDO Rate Case, Opinion and Order at 12; OCC Supp. at 233.
51 VEDO Rate Case, Entry on Rehearing at 7; OCC App. at 93.

19



consistent with the policy requirement of R.C. 4929.02(A)(4) that the Commission "[e]ncourage

innovation and market access for cost-ei'fective supply- aud demand-side natural gas services and

goods" and the requirement of R.C. 4905.70 that the Commission initiate programs related to

conservation and energy efficiency.52 Finally, as a part of its Application for an Alternative Rate

Plan in these proceedings, VEDO was required by R.C. 4929.05 to demonstrate that it is in

substantial compliance witli and, after implementation of its alternative rate plan, it is expected to

continue to be in substantial compliance with the requirements of R.C. 4929.02. VEDO

submitted this uncontroverted demonstration in the form of Alt. Reg. Exhibit G to its Applicalion

and the Direct Testimony of Mr. iJlrey.'3

B. The Commission's Order is supported by the manifest weight of the evidence.

In support of its argutnent that the Commission's Order is against the manifest weight of

the evidence, OCC characterizes the Commission's choice of the SFV rate design as "a push to

impose a dramatically different rate design on customers ... ."54 OCC asserts "(t]here is no

process, deliberation, or consensus here."ss Again, OCC ignores the years-long consideration of

the policy issues underlying the Coinmission's decision to alter the traditional gas distribution

rate design and its own part in that process. OCC erroneously claims that the record lacks

evidence about the impact of the SFV rate design on residential customers and that its impact on

customers is unfair. Finally, OCC claims that the Commission "relied on unsubstantiated theory

that low-income customers benefit" from the SFV rate design.s6

52 VEDO Rate Case, Opinion and Order at 12: OCC Supp. at 233.
53 VEDO Rate Case, Company Ex. 1, Alt. Reg. Exhibit G; Company Ex. 9 at 13-15; VEDO
Supp. at 23-27; 28-30.
54 OCC Merit Brief at 39.
ss Id at 42.
56 Id
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Thcre is no dispute about the fact that the costs of distribution service are fixed and do

not vary with usage. The evidence shows that a rate design that recovers the tixed costs of

providing distribution service through a fixed monllily charge is warranted based on the goal of

setting rates reflecting the cost of providing service.57 OCC's witness Colton agreed that, "[o]ne

basic principle of ratemaking is that rates should reflect costs" and "[flo the extent practicable,

one set of customers should not be charged for costs that a different set of customers cause a

utility to ineur."58 Parenthetically, R.C. 4905.35 prohibits discriminatory rates. OCC's revenue

decoupling approach nieans that higher use customers pay higher bills for distribution service

than lower use customers and all customers' bills increase in cold weather, when winter usage

increases. After fully weighing the evidence and, consistent with R.C. 4905.35, the Commission

found:

We also find that the levelized rate design promotes the regulatory
principles of providing a more cquitable cost allocation among
customers, regardless of usage. It fairly apportions the fixed costs
of service among all customers so that everyone pays their fair
share. Customers who use more energy for reasons beyond their
control, such as abnormal weather, a large number of persons
sharing a household, or older housing stock, will no longer have to
pay their own fair share plus part of someone else's fair share of
the costs.sy

Contrary to OCC's assertion otherwise, there is ample record evidence, witli which OCC's

witness agrees, that rates should be set consistent with the costs they are intended to recover in a

non-discriminatory basis. 'I'he Commission's Order, based on the evidenee aud these

fundanientals, finds tliat the SFV rate design is fh.ir to consumers.

57 VEDO Rate Case, Company Ex. 9b at 3-5; Staff Lx. 3 at 8-9: VEDO Supp. at 16-17; 32-34.
58 OCC Ex. 2 at 21-22; VEDO Supp. at 36-37.
59 VEDO Rate Case, Opinion and Order at 13-14; OCC Supp. at 234-235.
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Even so, OCC continues to argue that the SFV rate design is detrimental to low-income

custoniers and that the Commissioti's summary dismissal of its re]ated testimony in favor of

Staff testimony further supports its argument that the Commission's Order is against the inanifest

weight of the evidence.60 This argument, even if true, elearly pits one subset of OCC'sclients

against another by suggesting that one set of residential customers should continue to subsidize

distribution service for the benefit of another set of residential customers, in violation of R.C.

4905.35, The evidence of record demonstrates that Percentage o]' Income Payment Plan

("PIPP") customers "use more natural gas than the average of all residential customeis."" Staff

witness Puican testified that PIPP customers represented the best available proxy for low-income

customers. OCC argues that, by relying on PIPP customer data as a proxy for low-income

customer data, the Commission approval of the SPV rate design results in rates that are unjust

and anreasonable and against the manifest weight of the evidence.62 In making this

extraordinary argument, OCC claims two things: (1) the Commission accepted Staff testimony

that PIPP customer data is an acceptable proxy for low-income custorner data; and (2) the

Cotnmission ignored the contradictory testimony of OCC witness Colton.63

First, the record reflects that OCC witness Colton's testimony was based on bad data that

carried a warning that it was not reliable for the use to which it was put by OCC's witnesss4 and

that the opinion of OCC witness Colton relying on this data was based on a dei'ective analytical

approach disconnected from the facts and circumstances specific to VEDO's seivice area.65 In

60 OCC Merit Brief at 42-44.
61 VEDO Rate Case, Opinion and Order at 13; OCC Supp. at 234.
62 OCC Merit Brief at 42.
61 Id. at 43.
64 VEDO Rate Case, Company Ex. 8a at 11; VEDO Supp. at 7.
65 VEDO Rate Case, Company Ex. 8a at 10-11; Tr. Vol. iV at 14 and 22-24; VEDO Supp, at 6-7;
39-42; 40-42.
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particular, among other defects, the opinion advanced by Mr. Colton failed because of its

reliance on unreliable, unverifiable, volunteered state-wida data based on an unknown sample

size which may not have included any VEDO customers.66 OCC has conceded that Mr. Colton

was aware that the Census Bureau from whom he obtained his raw data cautioned that the data

was not reliable.67 Appropriately, the Commission found this evidence to be of little probative

value in these proceedings.6s

Second, OCC ignores the evidence presented by VEDO of an analysis based on the actual

usage of VEDO's residential customers in 2007, which confirmed the opinion of the Staff

witness. This analysis demonstrated that "low income customers in VEDO's service area

consume on average more natural gas annually than all but the highest income residential

customers in VEDO's service area...i69

After fully weighing the evidence of record, the Commission concluded:

...the evidence in the record of this case does not support the
conclusion that low-income custoniers are low-usage customers.
VEDO presented testimony using actual census data for its service
area, demonstrating that low-income customers in VEDO's service
the highest income residetitial customers in its service area (Co.
Ex. 8a at 12-14). Further, it is undisputed that PIPP customers use
more natural gas than the average of all residential customers (Co.
Ex. 8a at 17). Staff witness Puican recommended the use of PIPP
customers as the best available proxy for low-income customers
(Staff Ex. 3 at 7; Tr. VI at 35). Although OCC's witness Coulton
(sic) testified that his analysis indicated that low-income customers
were also low-usage customers, Mr. Coulton (sic) based his
analysis upon monthly surveys conducted by the Census Bureau,
using data which the Census Bureau cautioned may be unreliable
(Tr. V at 56-63; Co. Ex. 8a at 11); thus, Mr. Coulton's (sic)
testimony regarding whether low-income customers are also low-
usage customers is of little probative value in this proceeding. We

661d.
67 OCC Merit Brief at 43.
68 VEDO Rate Case, Opinion and Order at 13; OCC Supp. at 234.
69 VEDO Rate Case, Company Ex. 8a at 12-14; VEDO Supp. at 8-10.
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find that the record demonstrates that low-income customers, on
average, would actually enjoy lower bills under the levelized rate
design.70

As the record and the Conimission's Opinion and Order demonstrate, with respect to the

impact and fairness matters raised by OCC, the manifest weight of the evidence supports the

Commission's approval of the SFV rate design.

C. The low-income pilot program approved by the Commission is a reasonable
complement to the transition to the SFV rate design.

OCC claims that the Commission approved the low-income pilot program absent an

adequate record.71 OCC uses the issue as a vehicle to continue its argunient, against

overwhelniing credible evidence, that low-income customers are harmed by the SFV rate

design.7z IIowever, as discussed above, there is more than ample evidence in the record of these

proceedings to support the 6nding that VEDO's low-income customers have, on average, higher

than normal usage and would benefit from the SFV rate design.

Contrary to record evidence, and apparently advocating on behalf of one set ot' its clients

at the expense of another, OCC makes the assertion that "low-use and low-income non-PIPP

customers will now be forced to subsidize Vectren's high-use residential customers."" 'I'he

Commission addressed this allegation in its Entry on Rehearing as follows:

7'he Commission agrees with VEDO that OCC continues to
improperly conflate the iinpact of the SFV, or levelized, rate
design on low-usage customers with the impact of the rate design
upon low-income customers. In the Opinion and Order, the
Comniission specifically deterrnined that the evidence in the record
did not support the conclusion that low-income customers
necessarily are low-usage customers (Co. Ex. 8a at

70 VFDO Rate Case, Opinion and Order at 13; OCC Supp. at 234.
71 OCC Merit Brief at 44-47.
72 Id.
73 Id, at 45.
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12-14, 17; Staff Ex. 3 a17; Tr. VI at 35). Further, the Commission
determined, based upon the record in this proceeding, that the
levelized rate design better reflects cost causation principles by
fairly apportioning the fixed costs of service among all customers
(Staff Ex. 3 at 8, 9-10; Tr. V at 13-14; Co. Ex. 9b at 5).

However, the Commission noted that there will be some customers
wlzo will be adversely impacted by the change in rate design.
Because some of these low-usage customers may be non-PIPP,
low-income customers (despite the fact that there is no direct
correlation between low-usage customeis and low-income
customers), the Commission found that a low-income pilot
program should be established to ameliorate the itnpact of the
change in rate design upon non-PIPP, low-income customers. This
decision was amply supported by record evidence in this case and
clearly explained in the Opinion and Order.74

Clearly, as the Commission has found repeatedly, the SFV rate design removes the

subsidization of users at different consumption levels for responsibility of fixed costs, and low-

income users tend to be high usage customers.75 The creation of the low-income pilot program is

in recognition of the impact of renloving the existing subsidies by providing some relief to the

few low-income who might be low-use customers in the first year. The Commission's reasoning

for approving this pilot program in these proceedings is consistent with its response to the same

argument made by OCC in the Dominion Rate Case:76

As we stated in our order, the Commission recognizes that the
change in rate design will leave some customers better off and
some customers worse off, as cornpared with the existing rate
design. We noted that we are concerzied witli the impact that the
change will have on some DEO customers who are low-income,
low-use customers. That i:ormed, in part, the basis for ordering the
pilot program. It is ironic that the Consumer Groups would
advocate against our attempt to mitigate the impact.77

74 VEDO Rate Case, Entry on Rehearing at 5-6; OCC App. at 91-92.
75 VEDO Rate Case, Opinion and Order at 13-14.; OCC Supp. at 234-235.
76 Dominion Rate Case, Opinion and Order at 26; VEDO App. at 118.
77 Dominion Rate Case, Entry on Rehearing at 8; VEDO App. at 134.
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VEDO agrees with the Commission that it is ironic thal OCC would advocate against its

establishment of this program. More importantly, it must be noted that OCC can show no hann

resulting froin this program. The residential customer class revenue requirement and rate design

were detertnined prior to the iniposition of this program. Any erosion of revenue recovery

resulting from this program will be borne by VEDO and will act as a reduction to the agreed-

upon reventae responsibility of the residential customer class for its duration. Absent a showing

of harm, OCC has no standing to pursue its advocacy against this program.

D. The Commission's Order demonstrates a need and basis for a change to the
traditional rate design.

In its Proposition of Law 3, OCC states that the Commission "...should respect its own

precedents unless the need to change its position is clear and it is demonstrated that the PUCO's

prior decisions are in error."78 OCC supports its statement by citing a 1984 case in which the

Cow-t decided that the Commission may not alter a previously issued lawful order without

explaining the need to do so and why its previous order was in error.7y

In the instant appeal, the Commission has not overturned a previously issued lawfiil order

issued by it, and, even if it had, the Commission has flly explained the basis for its decision

after a policy discussion that took place over a period of years coupled with detailed and

comprehensive reference to the record evidence below. OCC says that "... [i]n this case the

Commission neither demonstrated clear need to change its position or that its prior decisions

were in error."sD Although OCC claims that the Commission "turned its back" on thirty years of

the traditional rate design, OCC's argument is exclusively devoted to its assertion that the

79 OCC Merit Brief at 28.
79 OCC Merit Brief at 28-29; Office of Consumers' Counsel v. Pirb. Util. Comm. of Ohio, 10
Ohio St.3d 49, 461 Ohio St.2d 303 (1984).
"0 Id. at 29.
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Commission has failed to apply the regulatory principle of gradualisni in its appi-oval of the SFV

rate design in these cases.81

As explained above, this appeal does not address the policy reasons that reguirea change

to the traditional rate design to "decouple" the utility's ability to collect its aut'horized revenues

from customer consumption and to align the interests of the utility and its eustomers in favor of

conservation. OCC itself proposed a significant change to the traditional rate design by

advocating a decoupling rider as a companion to the traditional rate design to accomplish those

goals, while VEDO and the Commission Staff proposed the alternative SFV rate design. OCC's

proposed decotiipling rider is no less a departure from thirty years precedent than the SI'V rate

design adopted by the Commission.

In terms of OCC's claim that the Commission violated the principle of gradualism, it

must be noted that there is no mention of gradualism in either the Ohio Revised Code or the Ohio

Administrative Code. The Commission has historically applied the principle of gradualism to

avoid significant shifts of cost responsibility among customer classes in favor of gradual

movement to achieve customer-class cost of service goals over more than one rate case. With

regard to OCC's persistent attempt to narrowly define this issue by coinparing only the fixed

porlions of the old and new rates, without regard to the magnitude of the volunietric component,

the Commission told OCC four years ago that "...the customer charge is one component of the

base rates paid by Vectren customers and the overall increase to the revenue responsibility of the

residential customer class resulting fro n the stipulation in these proceedings amounts to an

" Id. at 29-33.
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increase of less than five pereent."82 Since then, OCC has continued to insist that the measure of

gradualism be made by a comparison of the magnitude of the fixed charge component of the

distribution service rate.

In rejecting the OCC's assertion that the Commission abandoned its policy of gradualism,

the Commission said, in its August 26, 2009 Entry on Rehearing:

'I'he Commission finds that the Opinion and Order applied the
principle of gradualism in a manner which is consistent with our
precedents. As VL;DO points out, we rejected a similar arguinent in
In re Dominion East Ohio, Case No. 07-829-GA-AIR, when we
held that:

I W]e note that the Customer Groups continuc to
compare the new flat monthly fee with the customer
charge under the previous distribution rate structure.
Such comparisons can be misleading and distort the
impact on customers, since any analysis of the
impact of the new levelized rate structure should
consider the total customer charges. We note that, in
association with the adoption of the SFV rate
design, the volumetric charge reflected in the bills
of residential customers will be reduced as the
customer charge is phased-in to reflect the
elimination of the majority of the company's fixed
costs from the volumetric charge.

In re Dominion East Ohio, Case No. 07-829-GA-AIR, Entry on
Rehearing (December 19, 2008) at 14.

In its application for rehearing, OCC does not address the fact that,
in this proceeding, the distributiqn vo1umetric rate for residential
customers will be elitninated entirely in the second year with the
completion of the phase-in of the levelized customer charge.
Moreover, OCC ignores our previous findings that gradualism
must be considered in rcviewing the overall increase rather than a
specific component such as the customer charge and that an oveiall
increase of less than five percent does not violate the principle of

" In the Matter ofthe Application of Vectren Energy Delivery of Ohio, Inc. for Authority to
Amend its Filed Tariffs to Increase the Rates and Chargesfor Gas Service and Related Matters,
Case Nos. 04-571-GA-AIR, et a!, Entry on Rehearing at 5 (June 8, 2005); VEDO App: at 148.
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gradualism. In re Vectren Energy Delivery of Ohio, Case No. 04-
571-GA-AIR, at 5.83

As the Commission acknowledged, in these cases, the overall increase to the revenue

responsibility of residential sales customers in these cases is 4.42 percent.R4

Not only does OCC focus on the fixed charge component of the SFV rate design as

compared to that of the traditional rate design, OCC completely ignores the rate impact that its

revenue decoupling moclel (that combines the traditional rate design with a decoupling rider for a

total rate design for distribution service) has on the magnitude of the increase for customers.

One thing is cei4ain: OCC's proposal guarantees that the high-use customers will always pay

more for distribution service than low-use customers, even thouglr the cost to serve each

customer is the same. OCC bas not demonstrated that the Commission's adoption of the SFV

rate design improperly, unreasonably, or unlawfiilly violates precedent or, even if it were

grounds for reversal, the principle of gradualism.

OCC has made no demonstration that any credible evidence exists to support its

advocated revenue decoupling rate design in these cases or that the Commission erred in any

respect as to regulatory policy or law in approving the SFV rate design for natural gas

distribution service. The Commission's Order in these cases is overwhelmingly supported by the

manifest weight of the evidence.

83 VEDO Rate Case, Entry on Rehearing at 8-9; OCC App. at 94-95.
84 VEDO Rate Case, Opinion and Order at 10; OCC Supp. at 231.
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PROPOSITION OF LAW NO. 3:

R.C. 4909.18 and 4909.19 require that a published notice disclose only the essential
nature or quality of a utility's rate so consumers can determine whether to inquire
further as to the proposal or intervene in the case. Conamiltee against MRTv. Pub.
Util. Comm., 52 Ohio St.2d 231, 371 N.E.2d 547 (1977) ("Comnaittee against MRT');
Ohio Assoc. of Realtors v. Pub. Util. Comm., 60 Ohio St.2d 172, 398 N.E.2d 784
(1979) ("Oliio Assoc. of Realtors"). The notice requirements of R.C. 4909.18 and
4909.19 are satisfied and jurisdiction is obtained when the utility publishes the
Commission-approved notice as specified in R.C. 4909.19.

R.C. 4909.18 enumerates certain exhibits that must be filed with an application for an

increase in rates, one ofwhich is "[a] proposed notice for newspaper publication fully disclosing

the substance of the applications.ss R.C. 4909.19 gives the Commission discretion to approve

the content of the notice and establishes the publishing requirements for the notice, ai'ter 111e

content has been approved by the Commission:

Upon the filing of any application for increase provided for by
section 4909.18 of the Revised Code the public utility shall
forthwith publish the substance and prayer of such application, in a
form approved by the public utilities commission, once a week for
three consecutive weeks in a newspaper published and in general
circulation throughout the territory in which such public utility
operates and affected by the matters referred to in said
application.... gb

The point is that these notice statutes require three things: (1) that a utility seeking an

increase in rates must submit a proposed notice with its application; (2) that the Commission has

discretion to determine that the notice discloses the substance of the application; and (3) that the

utility must publish the Commission-approved notice once a week for three consecutive weeks in

a newspaper published and in general eirculation throughout its service territory.

s5 R.C. 4909.18.
86 R.C. 4909.19.
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As required by R.C. 4909.18(E), VEDO included an exhibit of its proposed notice in its

application filed on November 20, 2007.87 Pursuant to the discretion granted to it by R.C.

4909.19, the Commission approved VEDO's proposed notice by Entry dated January 16, 2008,

in which the Commission explicitly found that the notice was in compliance with the

requirements of Section 4909.18(E), Revised Code.ss The newspaper notice was subsequently

published consistent with the requirements of Section 4909.19, Revised Code.sy At that point,

the statutory notice requirements were met.

OCC, having souglit intervention in these cases on November 5, 2007, which was fifteen

days prior to the filing of the application, did not object to the proposed notice in the month-and-

a-half prior to Commission approval, and failed to timely challenge Commission approval upon

the issuance of the approving Entry. OCC first challenged the adequacy of the notice seven

months later in its objections to the Staff Report of Investigation, a document which has nothing

to do with the content of the already-published notice.90

OCC claims that two Ohio Supreme Court decisions 91 support its late challenge to the

notice in these cases. Both decisions address notice issues that were raised when telephone

utilities seeking rate relief failed to nzention proposals for new measured rate service in their

newspaper notices. Contrary to OCC's reliance on these cases, they actually support adequacy

of VEDO's notice. In Commiltee against MRT, the Court said:

While generally the published notice required under R.C. 4909.19
need not contain every specife detail affecting rates contained in

87 VEDO Rate Case, Application, Schedule S-3; OCC Supp, at 124.
88 VEDO Rate Case, Entry at 3(January 16, 2008); VEDO App. at 154.
89 VEDO Rate Case, Company Ex. 19; VEDO Supp. at 1.
90 VEDO Rate Case, OCC Objections to the PUCO Staffs Report of Investigation and Summary
of Major Issues at 29-30 (July 16, 2008); VEDO App. at 45-46.
91 Comrnittee against MRTv. Pub. Util. Comnz, 52 Ohio St.2d 231 (1977); Ohio Assoc. of

Realtors v. Peeb. Util. Comm, 60 Ohio St.2d 172 (1979).
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the application (indeed, such a requirement would be highly
impractical and unnecessarily expensive), the court notes that the
statute does require that the "substance" of the application be
disclosed; i.e., that the essential nature or quality of the proposal be
disclosed to those affected by the rate increases.

Comrnittee against MRT, 52 Ohio St.2d at 233. In Ohio Assoc, of Realtors•, the Court said:

The notice requirernent of the statute as discussed by this court in
MRT ... is not an unreasonable one. It requires only that the notice
state the reasonable substance of the proposal so that consumers
can determine whether to inquire further as to the proposal or
intervene in the rate case.

Ohio Assoc. of Realtors, 60 Ohio St.2d at 176.

VEDO's newspaper notice clearly stated that "... VEDO proposes changes to the rate

design for Rate 310 (Residential Sales Service) and Rate 315 (Residential Transportation

Service) that initiate a gradual transition to a straight fixed variable rate for distribution

service."92 Additionally, the Stage I rates for Rate 310 and 315 contained in the notice

demonstrate the first step of VEDO's proposed transition.9' This information disclosed more

than just "the essential nature or quality" of VEDO's proposal; it disclosed precisely that which

VEDO proposed for ultimate implenientation. OCC asserts, without any evidence, that this

information in the notice is "...unintel1igible to customers, and conveyed no information as to

what a straight fixed variable rate for distribution services consisted of and the iinpact this

transition would have on their bills."94 Even if OCC is correct, the notice language clearly

informed customers that a change in rate design was proposed so that customers could determine

whether to inquire further or to intervene.

92 VEDO Rate Case, Company Ex. 19; VEDO Supp. at 1.
93 jd

94 OCC Merit Brief at 13.
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Even though OCC failed to raise the adequacy of the notice in a timely manner, and its

jurisdictional and due process claims are without merit as discussed below, the Cominission

addressed the adequacy of the notice in its Order, confirming that:

The notices at issue in this proceeding stated the reasonable
substance of VEDO's proposal and provided sufficient information
fbr consumers to determine whether to inquire further into the
proposal or intervene in the case. ... Further, the published notice
provided sufficient information to consumers to understand that
VEDO had proposed a new rate design along with its proposed
increase in rates so that consumers could determine whether to
inquire further into the case or to intervene. Acoordingly, the
Commission finds that the notices at issue substantially cotnply
with the applicable statutes.95

OCC raises a new argument in its Merit Briel'that its failure to raise issues about the

adequacy of VEDO's notice until seven months after publication are excused because the Court

has said that "...the notice provisions of R.C. 4909.18 and 4909.19 are jurisdictional."ve Citing

Duff v. Pub. Util, Conanz., 56 Ohio St.2d 367, 376, 384 N.E.2d 264 (1978), OCC states

categorically, "...there must be compliance with the notice requirements of these statutes in

order for the Commission to obtain subject matterjurisdiction to approve the applicatian

itself."" But Dacff says nothing about R.C. 4909.18, so OCC's characterization of the decision in

Duff is both imprecise and wrong. The issue in Duffis related to the failure of the Staff to serve

its Staff Report on the mayors of the applicant utility's service territory. Finding that the General

Assembly did not intend the Staff Report to serve as notice of the utility's application, the Court

found that the failure to serve the Staff Report has no jurisdictional significance. Tlic Court then

gratuitously observed that it is the requirement of R.C. 4909.19 that Commission-approved

95 VF,DO Rate Case, Opinion and Order at 16; OCC Supp. at 237.

96 OCC Merit Brief at 16.
97 Id.
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notice be published in newspapers in general circulation in the utility's service teiritory that is

"...neoessary to confer the commission with jurisdiction."98

Thus, it is the publishing of the notice, but not its content (which is left to the discretion

of the Commission), which is jurisdictional. If OCC took issue with the adequacy of VF_,DO's

proposed notice or the Conimission's exercise of its discretion in evah.iating the adequacy of

VEDO's proposed notice, it should have raised its issue in a timely manner prior to or in

response to the Commission's Entry approving the notice. The jurisdictional requirement of

R.C. 4909.19 was met at the point at which VFDO published the notice, in the form approved by

the Commission.

OCC also makes its previously-advanced claim that the deficiencies it asserts exist in

VEDO's notice operate to deprive consumers of a constitutional right to be heard.99 The Ohio

Supreme Court has found that the right to participate in ratemaking proceedings is statutoiy, not

constitutional. City of Cleveland v. Pub, Util. Cotnrn., 67 Ohio St2d 446, 453, 424 N.E.2d 561

(1981). ln support of its position, OCC quotes only the statement in that decision that "... the

ratepayer had no statutory right to a hearing or notice and thus failure to so provide did not

constitute a violation of due proaess."10° OCC ignores the Court's statement two sentences

before which says in very plain language, "... any legal right a ratepayer would have to notice or

a hearing would have to stetn directly from the statutes." 'This is exactly the statement recited by

the Commission in its Entiy on Rehearing when it denied OCC's due process claim finding

ys Dzff, 56 Ohio St.2d at 376...
yy VEDO Rate Case, OCC Application for Rehearing at 10-11 (Fcbruary 6, 2009); VEDO App.

at 72.
10° OCC Merit Brief at 27.
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explicitly that "...any alleged defect in the noticc published by VEDO would not implicate

VEDO's customers' due process rights under the Foruteenth Amendment."101

Parenthetically, it should be noted that, in Committee agairast MRT and Ohio Assoc. of

Realtors, the Court was addressing claims by customer groups whose participation in the

Comrnission proceedings below was prevented by the lack of notice abotri which they canplain.

In this oase, it is more than a little disingenuous for OCC to suggest that residential customers

were, for lack of adequate notice, denied the opportunity to inquire iurther about VEDO's

proposal or intervene in these proceedings. The record shows that OCC and Ohio Pai-tners for

Affordable Energy ("OPAE") both sought and obtained autliority to participate in these cases on

behalf of VEDO's residential customers. The actual inquiry of residential consuiners into

VEDO's proposals included 570 lnterrogatories (not including sub-parts), 186 Requests for

Productioti of Docunients (not including sub-parts), numerous informal inforination requests, and

nine depositions. OCC and OPAE together Gled two sets of objections to the Staff Report and

five sets of exper-t testimony on behalf of residential customers in these proccectings. It is

untenable that OCC should be permitted to claim that residential customers were denied the

opportunity to participate in these cases at the same time that OCC participated in these cases on

behalf of the interests of those same customers. 10'

Finally, having exhausted the arguments it previously advanced in the cases below, OCC

offers a fairly convolnted argument, for the first time in its Merit Brief, that R.C. 4929,02 and

t01 VEDO Rate Case, Entry on Rehearing at 4; OCC App. at 90.
102 In addition to the lawful notices perfected in these cases, OCC issued press releases related to
the rate design issue. See, for example, the release posted on OCC's website on August 6, 2008
at http:/lwww,pickocc.org/nes/2008/pressrelease.php?date=08062008 advocating against
VEDO's proposal. Also, as mentioned above, this issue has been the subject of significant
public and governmental debate and legislation on both a state and federal level. There may not
be another public utility issue that has received as much public notice and extensive examination
by both the Comtnission and the General Assembly.
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4905.70 create customer entitlements to the benefits fi-om conservation programs that, coupled

with the notice provisions of R.C. 4909.18 and 4909.19, give rise to a property interest protected

by the due process clauses of the U.S. and Ohio C:onstitutions.103 OCC argues that inadequate

notice of the "Commission's abrupt change in rate design, in violation of customers'

constitutional rights to notice of such changes," which has extended the payback for coiiservation

measures undertaken by customers participating in these p•eviously available programs, has

adversely affected these property rights and, thus deprived customers of "their" procedural due

process.1 04

"I'he Court is, as discussed above, without jurisdiction to address this argument. 13ven if

jurisdiction existed, this argument is totally without rnerit. First, the conservation programs

offered prior to these eases were all low-income weatherization programs, for which qualit}>ing

customers made no conservation investrnent or payback deeisions. OCC has cited no evidence

indicating that whatever benefits which may accrue to customers from these low-income

weatherization programs are diminished or threatened by the SFV rate design. In fact, the

Conunission's Order in this case provides for continued funding for low-income weatherization

programs at historical levels.105 Further, the Commission has found based on the evidence that

the SFV rate design provides proper price signals to customers making investment decisions

because:

Customers will not be misled into believing that reductions in
consumption will allow them to avoid the fixed costs of the
distribution system, as feared by Staff. IIowever, the commodity
portion of a customer's bill, the actual cost of gas the gas used, will
remain the biggest driver ot'the bill. In fact, conimodity costs
comprise 75 to 80 percent of the total bill ("I'r. III at 68).

103 OCC Merit Brief at 18-28.
10" Id.
10s VEDO Rate Case, Opinion and Order at 4; OCC Supp. at 225.
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Therefore, we believe that the gas usage will still have the biggest
influence on the price signals received by customers when making
gas consumption decisions and that customers will still receive the
appropriate benefits of any conservation efforts.106

Even if OCC were correct in its conservation payback allegation, OCC cites no authority

at all for the proposition that customers have a property interest in either utility-sponsored

conservation programs (whether customer-funded or not) or any benefits to be derived from such

programs. What OCC does cite is Memphis Light, Gas & Water Div. v. Craft, in which the

United States Supreme Court found that the utility's termination of service procedures violated

due process of law.1°' Thc Court, finding that customers had a legitimate claim of entitlement to

continued utility service, said:

The customer's interest is self=evident. Utility service is a
necessity of modern life; indeed, the discontimiance of water or
heating for even short periods of time may threaten health and
safety.108

The several other federal cases offered by OCC to support its proposition also address a

customer's property right to continued provision of utility service and the customer's right to due

process in the face of the threat of termination of that utility servicc.1119 "1'here is nothing in the

Commission's rate design decision in these cases that threatens the continued provision of utility

seivice to VEDO's customers or denies their rights to notice of termination of that service. OCC

cites no cases which find a customer has a constitutional property right to conservation programs

or their benefits, whether funded by customers or shareholders. Lastly, as noted above, OCC

cannot support its claim that a customer's right to notice and a hearing in any utility rate case has

any constitutional basis at all.

106 Id. at 12; OCC Supp. at 233.
107 tLlemphis Light, Gas & Water v. Craf, 436 U.S. 1, 98 S.Ct. 1554 (1978).
10R Id. at 1565.
1°9 OCC Merit Brief at 22-23.
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In fact, the statutory notice i-equirements for these proceedings were satisfied, as

previously determined by the Commission. ' 1° Residential customers obviously received

adequate notice of the various proposals contained in VEDO's application in these proceedings

since their interests were fully represented by both OCC and OPAE even before the application

in these cases was filed."' 'fhe SFV rate design selected by the Commission provides incentives

to VEDO to encourage conservation.' 12 The Commission approved an annual investment in

conservation programs totaling $4.1 million, which, among other things, clearly accommodates

the state policy enunciated in R.C. 4929.02 and 4905.70.173 The evidence shows that customers

will receive the full benefit of their conservation efforts by providing proper price signals and

allowing accurate payback calculations."' Even if eustomers had a constitutional riglrt to notice

of rate design changes made to support company-sponsored, customer-funded conservations

programs and the potential benefits of customer conservation; conservation programs have been

approved in these proceedings.

In sum, the notice proposed by VEDO in compliance witli R.C. 4909.18 and published by

VEDO as approved by the Commission in compliance with R.C. 4909.19, meets the statutoly

notice requirements for the eases below. OCC has not demonstrated that VEDO failed to

accompany its application with a proposed notice as required by R.C. 4909.18. Neither has OCC

demonstrated that the Commission abused its discretion in approving the proposed notice. The

Commission obtained jurisdiction when VEDO published the Commission-approved notice as

required by R.C. 4909.19. OCC has failed to establish any constitutional basis for customer

110 VEDO Rate Case, Opinion and Order at 15-16; OCC Supp. at 236-237.

'11 Id, at 2; OCC Supp, at 223.
112 Id. at 11; OCC Supp. at 232.
113 Id. at 12; OCC Supp. at 233.
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notice in rate proceedings. All legal requiresnents having been met, OCC's appeal on this issue

must be denied.

IV. CONCLUSION

1'his is the fourth Commission proceeding and the third Suprenie Court appeal in which

OCC has challenged the Commission's choice of the SFV rate design over OCC's proposal for

revenue decoupling. In spite of the fact that years of di.scussion and concurrence for change

from the traditional rate design preceded the Commission's decision in these cases, OCC

continues to suggest that the Commission inappropriately rushed to this choice. Ignoring the

robust records in all rate cases supporting the Commission's choice of the SFV rae design for

multiple reasons, all of which benefit customers, OCC continues to press its arguments, as if by

repeating them often enough, they will ultimately prevail. But, the record below, and the

precedent of the historical public discussion ot'the policy considerations leading to changes in

rate design for natural gas distribution service all weigh in favor of the Commission's choice. In

spite of all the misguided arguments OC:C has proffered in these cases, the only question is

whether the Commission had authority and discretion to approve the SFV rate design for

VEDO's distribution service. As supported by the record evidence in the cases below and

explained in detail above, the answer is yes.

This Court has made it clear that:

"Our function is not to weigh the evidence or to choose between
alternative, fairly debatable rate structures. T'hat would be to
interfere with the jru-isdiction and contpetenee of the commission
and to assume powers which this court is not suited to exercise.
'* * * The members of this court are neither accountants nor
engineers, and manifestly it would be unfair to the litigants and to
the commission for the court to pretend that it is in a position to
better evaluate the evidence and determine the difficult question of
the reasonableness of the order than is the commission.' Dayton v.

Pub. Util. Comm. (1962), 174 Ohio St. 160, 162 [21 0.0.2d 4271,
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187 N.E.2d 150. Our task is not to set rates; it is only to assure that
the rates are not unlawful or unreasonable, and that the rate-
malcing process itself is lawfully cairied out."

Moreover, when "* * * the Public Utilities Commission fixes the
rates or charges which may be collected by a public utility in
furnishing its services or products to the users or consumers
thereof, a presumption exists that such rates or charges are 1'air and
reasonable, and a party who contends otherwise has the burden on
appeal to the Supreme Court under Section 4903.13, Revised
Code, of showing that they are unjust, unreasonable or unlawful."
Columbus v. Pub. Util. Comm. (1959), 170 Ohio St. 105, 10
0.0.2d 4, 163 N.E.2d 167, paragraph two of the syllabus.11s

Based on this standard, the Court should affirm the Commission's choice of the SFV rate design.

WHEREFORE, VEDO respectfully requests that the Court affirm the Commission's

Opinion and Order in the cases below.
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1.903.10 Application for rehearing.

fter any order has been made by the public utilities comrnission, any party who has entered an appearance in person
r by counsel in the proceeding may apply for a rehearing in respect to any matters determined in the proceeding.
uch application shall be filed within thirty days after the entry of the order upon the journal of the commission.
lotwithstanding the preceding paragraph, in any uncontested proceeding or, by leave of the comniission fii-st had in
ny other proceeding, any affected person, firm, or corporatiori may make an application for a rehearing withiri thiity

ays after the entry of ar y final order upon the journai of the commission. Leave to file an application for rehearirig
hall not be granted to any person, firni, or corporation wtio did not enter an appearance in the proceeding unless the

ommission first finds:

A) The applicant's failure to enter an appearance prior to the entry upon the journal of the commission of the order

omplained of was due to just cause; and,

B) The interests of the applicant were riot adequately considered in the proceeding. Every applicant for rehearing or
or leave to file an application for rehearing shall give due notice of the filing of such application to all parties who have
ntered an appearance in the proceeding in the manner and form prescribed by the commission. Such application shall
e in writing and shall set forth specifically the grourid or grounds on which the applicant considers the order to be
inr-easonable or unlawful. No party shall in any court urge or rely on any ground for reversal, vacation, or modification
ot so set forth in the application. Where such application for rehearing has been filed before the effective date of the
rder as to which a rehearing is sought, the effective date of such order, unless otherwise ordered by the comrnissiori,

hall be postponed or stayed pending disposition of the matter by the commission or by operation of law, in all other

:ases the making of such an application shall not excuse any person from complying witt the order, or operate to stay
r postpone the enforcement thereof, without a special order of the commission. Where such application for rehearing
ras beeri filed, the comniission may grant and hold such rehearing on the matter specified in such application, if in its
udgment sufficient reason therefor is made to appear. Notice of such rehearing shall be given by regular mail to all
>arties who have entered an appearance in the proceeding. If the commission does not grant or deny such application
or rehearing within thirty days from the date of filing thereof, it is denied by operation of law. If the commission
Irants such rehearing, it shall specify in the notice of such granting the purpose for which it is grarited. The
ommission shall also specify the scope of the additional evidence, if any, that will be taken, but it shall not upon such
ehearing take any evidence that, with reasonable diligence, could have beeri offered upon the original hearing. If,
ifter such rehearing, the commission is of the opinion that the original order or any part thereof is in any respect
injust or unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise such
rder shall be affirmed. An order made after such rehearing, abrogating or modifying the original order, shall have the

,ame effect as an original order, but shall not affect any right or the enforcement of any right arising from or by virtue
f the original order prior to the receipt of notice by the affected party of the filing of the application for rehearing. No

:ause of action arisirig out of any order of the commission, other than in support of the order, shall accrue in any court
:o any person, firm, or corporation unless such person, firm, or corporation has made a proper application to the

:ommission for a rehearing.

=ffective Date: Q9-29-1997
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4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified by the suprenie court on
appeal, if, upon consideration of the record, such court is of the opinion that such order was unlawful or unreasonable.
The proceeding to obtain such reversal, vacation, or modification shall be by notice of appeal, filed with the public
utilities commission by any party to the proceeding before it, against tt e commission, setting forth the order appealed
from and the errors complained of. The notice of appeal st all be served, unless waived, upon the chairman of the
commission, or, in the event of his absence, upon any public utilities commissioner, or by leaving a copy at the office
of the commission at Columbus. The court may permit any interested party to intervene by cross-appeal.

Effective Date: 10-01-1953
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4905.22 Service and facilities required - unreasonable charge
prohibited.

Every public utility shall furnish necessary and adequate service and facilities, and ever-y public utility shall furnish and
provide with respect to its business such instrunientalities and facilities, as are adequate and in all respects just and
reasonable. All charges niade or demanded for any service rendered, or to be rendered, shall be just, reasonable, ar d
not more than the charges allowed by law or by order of the public utilities commissiori, and no unjust or unreasonable
charge shall be made or demanded for, or in connectior witti, any service, or in excess of that allowed by law or by
order of the commissiori.

Effective Date: 10-01-1953

0003
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4905.35 Prohibiting discrimination.

I ns^ i ui I

(A) No public utility shall make or give any undue or unreasonable preference or advantage to any person, firm,

corporation, or focality, or subject any person, firm, corporation, or locality to any undue or unreasonable prejudice or

disadvantage.

(B)(1) A natural gas company that is a public utility shall offer its regulated services or goods to all sirrtilarly situated
consumers, including persorts with which it is affiliated or which it controls, under comparable terms arld conditions.

(2) A natural gas company that is a public utility and that offers to a consumer a buridled service that includes both
regulated and unregulated services or goods shall offer, on an unbundled basis, to that same consumer the regulated
>ervices or goods that would have been part of the bundled service. Those regulated services or goods shall be of the
same quality as or better quality than, and shall be offered at the same price as or a better price than and under the
same terms and conditions as or better ternis and conditions than, they would have been had they been part of fhe

-ompany's bundled service.

(3) No natural gas company that is a public utility shall condition or limit the availability of any regulated services or
aoods, or condition the availability of a discounted rate or improved quality, price, term, or condition for any regulateci
services or goods, on the basis of the identity of the supplier of any other services or goods or on the purchase of any

unregulated services or goods from the company.

Effective Date: 09-17-1996
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4905.70 Energy conservation programs.

The public utilities commission shall initiate programs that will promote and encourage conservation of energy and a
reduction in the growth rate of energy consumption, promote economic efficiencies, and take into account long-run
iricremental costs. Notwithstanding sections 4905.31, 4905.33, 4905.35, and 4909.151 of the Revised Code, the
commission shall examine and issue written findings on the declining block rate structure, lifeline rates, lorig-run
incremental pricing, peak load and off-peak pricing, time of day and seasonal pricing, interruptible load pricing, and
single rate pricing where rates do not vary because of classification of customers or amount of usage. The
commission, by a rule adopted no later than October 1, 1977, and effective and applicable no later than November 1,
1977, shall require each electric light company to offer to such of their resider tial customers whose r-esidences are
primarily heated by electricity the option of their usage being metered by a demand or load meter. Under the rule, a
zustomer who selects such option may be required by the company, where no such nieter is already installed, to pay
for such meter and its installation. The rule shall require each company to bill such of its custorners who select such
option for those kilowatt hours in excess of a prescribed number of kilowatt hours per kilowatt of billing deniand, at a

rate per kilowatt hour that reflects the lower cost of providing service during off-peak periods.

Effective Date: 01-01-2001
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4309.15 Fixation of reasonable rate.

(A) The public utilities commission, when fixing and determining just and reasonable rates, fares, tolls, rentals, and

charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and useful in rendering the public
utility service for which rates are to be fixed and determined. The valuation so determined shall be the total value as
set forth in division (J) of section 4909.05 of the Revised Code, and a reasonable allowance for materials and supplies
and cash working capital, as determined by the commission. The comniission, in its discretion, may include in the
valuation a reasoriable allowance for construction work in progress but, in no event, may such an allowance be made
by the commission until it has determined that the particular construction project is at least seventy-five per cent
complete. In determining the percentage completion of a particular construction project, the commission shall
consider, among other relevant criteria, the pei- cent of time elapsed in construction; the per cent of construction
Punds, excluding allowance for funds used during construction, expended, or obligated to such construction funds
budgeted where all such funds are adjusted to reflect current purchasing power; and any physical inspection
performed by or on behalf of any party, including the commission's staff. A reasonable allowarice for construction work
n progress shall riot exceed ten per cent of the total valuation as stated iri this division, not including suct allowance
ror construction work in progress. Where the commission permits an allowance for construction work in progress, the
Jollar value of the project or portion thereof included in the valuation as construction work in progress shall not be
ncluded in the valuation as plant in service until such time as the total revenue effect of the construction work in
progress allowance is offset by the total revenue effect of the plant in service exclusion. Carrying charges calculated in
a manner similar to allowance for funds used dui-ing construction shall accrue on that portion of the project in service
but rrot reflected in rates as plant in service, ancl such accrued carrying charges shall be included in the valuation of
:he property at the conclusion of the offset period for purposes of division (J) of section 4909.05 of the Revised Code.
From and after April 10, 1985, no allowance for construction work in progress as it relates to a particular construction
oroject shall be reflected in rates for a period exceeding forty-eight consecutive months commencing on the date the
nitial rates reflecting such allowance become effective, except as otherwise provided in this division. The applicable
naximum period in rates for an allowance for construction work in progress as it relates to a particular construction
Droject shall be tolled if, and to the extent, a delay in the in-service date of the project is caused by the action or
naction of any federal, state, county, or municipal agency having jurisdiction, where such action or inaction relates to
s change in a rule, standard, or approval of such agency, and where such action or inaction is not the result of the
`ailure of the utility to reasonably endeavor to comply with any rule, standard, or approval prior to such change. In the
2vent that such period expires before the project goes into service, the commission shall exclude, from the date of
^xpiration, the allowance for the project as construction work in progress from rates, except that the commission may

=_xtend the expiration date up to twelve months for good cause shown. In the event that a utility has permanently
=anceled, abandoned, or terminated construction of a project for which it was previously permitted a construction work
n progress allowance, the commission immediately shall exclude the allowance for the project from the valuation. In
:he event that a construction work in progress project previously included in the valuation is removed from the
faluation pursuant to this division, any revenues collected by the utility from its customers after April 10, 1985, that
-esulted from such prior inclusion shall be offset against future revenues over the same period of time as the project
mas included in the valuation as construction work in progress. The total revenue effect of such offset shall not exceed
:he total revenues previously collected. In no event shall the total revenue effect of any offset or offsets pi-ovided
ander division (A)(1) of this section exceed the total revenue effect of any construction work in progress allowarice.

2) A fair and reasonable rate of return to the utility on the valuation as determined in division (A)(1) of this section;

3) The dollar annual return to which the utility is entitled by applying the fair and reasonable rate of return as
Jetermined under division (A)(2) of this section to the valuation of the utility determined under division (A)(1) of this

section;
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(4) The cost to the utility of rendering the public utility service for the test period less the total of any interest on cash
or credit refunds paid, pursuant to section 4909.42 of the Revised Code, by the utility during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in the discretion of the comrnission,
be computed by the normalization method of accounting, provided the utility maintains accounting reserves that
reflect differences between taxes actually payable and taxes on a normalized basis, provided that no deterrnination as
to the treatment in the rate-making process of such taxes shall be made that will result in loss of any tax depreciation
or other tax benefit to which the utility would otherwise be entitled, and further provided that such tax benefit as
redounds to the utility as a result of such a computation may not be retained by the company, used to fund any
dividend or distribution, or utilized for any purpose other than the defrayal of the operating expenses of the utility and
the defrayal of the expenses of the utility in connection with construction work.

(b) The amount of any tax credits granted to an electric light company under section 5727.391 of the Revised Code for
Ohio coal bur-ned prior to January 1, 2000, shall not be retained by the company, used to fund any dividend or
distribution, or utilized for any purposes other than the defrayal of the allowable operating expenses of the company
and the defrayal of the allowable expenses of the company in connection with the installation, acquisition,
construction, or use of a compliance facility. The amourit of the tax credits granted to an electric light company under
that section for Ohio coal burned prior to January 1, 2000, shall be returned to its customers within three years after
initially claiining the credit through an offset to the company's rates oi- fuel component, as deterrnined by the
commission, as set forth in schedules filed by the company under section 4905.30 of the Revised Code. As used in
division (A)(4)(c) of this section, "compliance facility" has the sarne meaning as in section 5727.391 of the Revised

Code.

(B) The commission shall compute the gross annual revenues to which the utility is entitled by adding the dollar
amount of return under division (A)(3) of this section to the cost of rendering the public utility service for the test

period under division (A)(4) of this section.

(C) The test period, unless otherwise ordered by the commission, shall be the twelve-month period beginning six
months prior to the date the application is filed and ending six months subsequent to that date. In no event shall the
test period end more than nine months subsequent to the date the application is filed. The revenues and expenses of
the utility shall be determined during ttie test period. The date certain shall be not later than the date of filing.

(D) When the commission is of the opinion, after hearing and after making the determinations under divisions (A) and
(B) of this section, that any rate, fare, charge, toll, rental, schedule, classification, or service, or any joint rate, fare,
zharge, toll, rental, schedule, classification, or service rendered, charged, demanded, exacted, or proposed to be
rendered, charged, demanded, or exacted, is, or will be, unjust, unreasonable, unjustly discriminatory, unjustly
greferential, or in violation of law, that the service is, or will be, inadequate, or that ttie maximum rates, charges,
.olls, or rentals chargeable by any such public utility are insufficient to yield reasonable compensation for the service

rendered, and are unjust and unreasonable, the commission shall:

(1) With due regard among other ttiirigs to the value of all property of the public utility actually used and useful for the
-onvenience of the public as determined under division (A)(1) of this section, excluding from such value the value of
any franchise or right to own, operate, or enjoy the same in excess of the amount, exclusive of any tax or annual
=harge, actually paid to any political subdivision of the state or county, as the consideration for the grant of such
Franchise or right, and excluding any value added to such property by reason of a monopoly or merger, with due
regard in determining the dollar annual return under division (A)(3) of this section to the necessity of making

reservation out of the income for surplus, depreciation, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each case,

(a) Including a fair and reasonable rate of return determined by the comrnission with reference to a cost of debt^aJ
68
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to the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that cost of property that is
included in the valuation report under divisions (F) and (G) of section 4909.05 of the Revised Code, fix and determine
the just and reasonable rate, fare, charge, toll, rental, or service to be rendered, charged, demanded, exacted, or
collected for the performance oi- rendition of the service that will provide the public utility the allowable gross anriual
revenues under division (B) of this section, and order such just and reasonable rate, fare, charge, toll, rental, or
service to be substituted for the existing one. After such determination and order no change in the rate, fare, toll,
charge, rental, schedule, classification, or service shall be made, rendered, charged, demanded, exacted, or changed
by such public utility without the order of the commission, and any other rate, fare, toll, charge, rental, classification,
or service is prohibited.

(E) Upon application of any person or any public utility, and after notice to the parties in interest and opportunity to be
heard as provided in Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923. of the Revised Code for other
hearings, has been given, the commission may rescind, alter, or amend an order fixing any rate, fare, toll, charge,
rental, classification, or service, or any other order made by the commission. Certified copies of such orders shall be
served and take effect as provided for original orders.

Effective Date: 11-24-1999
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4909.151 Consideration of costs attributable to service.

In fixing the just, reasonable, and compensatory rates, joint rates, tolls, classifications, charges, or rentals to be
observed and charged for service by any public utility, the public utilities commission may consider the costs
attributable to such service. The utility shall file with the commission an allocatior of the cost, except cost related to
sparsity of population, for services for which a change in rates is proposed when evidence relating thereto is presented
which indicates that the rate or rates do not generally reflect the cost of providing these services. As used in this
section, "costs" includes [include] operation and maintenance expense, depreciatiori expense, tax expense, and return
on investment as actually incurred by the utility. The costs allocatecl to each service shall include only those costs used
by the public utilities commission to determine total allowable revenues.

Effective Date: 09-01-1976
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4909.18 Application to establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification, charge, or rental, or to modify, amend,
change, increase, or reduce any existing rate, joint rate, toll, classification, charge, or rental, or any regulation or
practice affecting the same, shall file a written application with the public utilities commission. Except for actions under
section 4909.16 of the Revised Code, no public utility may issue the notice of intent to file an application pursuant to
division (B) of section 4909.43 of the Revised Code to increase any existing rate, joint rate, toll, classification, charge,
or rental, until a final order under this section has been issued by the cornmission on any pending prior application to
increase the same rate, joint rate, toll, classification, charge, or rental or until two hundred seventy-five days after
filing such application, whichever is sooner. Such application shall be verified by the president or a vice-president and
the secretary or treasurer of the applicant. Such application shall contain a schedule of the existing rate, joir t rate,
toll, classification, charge, or rental, or regulation or practice affecting the same, a schedule of the modificatiori

amendment, change, increase, or reduction sought to be established, and a statement of the facts and grounds upori
which such application is based. If such application proposes a new service or the use of new equipment, or proposes
the establishment or amendment of a regulation, the application shall fully describe the new service or equipment, or
the regulation proposed to be established or amended, and shall explain how the proposed service or equiprnerit
differs from services or equipment presently offered or iri use, or how the regulation proposed to be established or
amended differs from regulations presently in effect. The application shall provide such additional information as the
commission may require in its discretion. if the commission determines that such applicatior is not foi- an increase in
any rate, joint rate, toll, classification, charge, or rental, the con mission may permit the filirig of the schedule
proposed in the application and fix the tirne when such schedule shall take effect. If it appears to the cornmissiori thal
the proposals in the application may be unjust or unreasonable, the commission shall set the niatter for hearing and
shall give notice of such hearing by sending written notice of the date set for the hearing to the public utility and
publishing notice of the hearing one time in a newspaper of general circulation in each county in the service area
affected by the application. At such hearing, the burden of proof to show that the proposals in the application are just
and reasonable stiall be upon the public utility. After such hearing, the commission shall, where practicable, issue an
appropriate order within six nionths froni the date the application was filed.

[f the cornmission determines that said application is for an increase in any rate, joint rate, toll, classification, charge,
or rental there shall also, unless otherwise ordered by the cornrnission, be filed with the application in duplicate the
following exhibits:

(A) A report of its property used and useful in rer dering the service referred to in such application, as provided in
section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail all its receipts, revenues, and incomes

from all sources, all of its operating costs and other expenditures, and any analysis such public utility deems applicable
to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilities, and net worth;

(E) A proposed r otice for newspaper publication fully disclosing the substance of the application. The notice shall
prominently state that any person, firm, corporation, or association inay file, pursuant to section 4909.19 of the
Revised Code, an objection to such increase which may allege that such application contains proposals that are unjust
and discriminatory or unreasoriable. The notice shall further include the average percentage increase in rate that a
representative industrial, commercial, and residential customer will bear should the increase be granted in full;

(F) Such other information as the commission may require in its discretion.
001.0
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4909.19 Publication - investigation.

Upon the filing of any application for increase provided for by section 4909.18 of the Revised Code the public utility
shall forthwith publish tt e substance and prayer of such application, in a form approved by ttie public utilities
comniission, once a week for three consecutive weeks in a newspaper published and in general circulation throughout
the territory in which such public utility operates and affected by the matters referred to in said application, and the
cornmission shall at once cause an investigation to be made of the facts set forth in said application and the exhibits
attactied thereto, and of the matters connected therewith. Within a reasonable time as determined by the commission
after the filing of such application, a written report shall be made and filed with the comrnission, a copy of which shall
be sent by certified mail to the applicant, the mayor of any municipal corporation affected by the application, and to
such othei- persons as the commission deems interested. If no objection to such report is made by any party
interested within thirty days after such filing and the mailing of copies thereof, the commission shall fix a date within
ten days for the final hearing upon said application, giving notice thereof to all parties interested. At such hearing the
commission stiall consider the matters set forth in said application and make such order respecting the prayer thereof
as to it seems just and reasonable.

If objections ar-e filed with the commission, the commission shall cause a pre-hearing conference to be held between
all parties, intervenors, and the commission staff in all cases involving more than one hundred thousand customers.

If objections are filed with the commission witt in thirty days after the filing of such report, the application shall be
promptly set down for hearing of testimony before the commission or be forthwith refen-ed to an attorney examiner
Jesignated by the commission to take all the testimony with respect to the application and objections which may be
Dffered by any interested party. The commission shall also fix the time and place to take testimony giving ten days'
/rritten notice of such time and place to all parties. The taking of testimony shall commence on the date fixed in said
iotice and shall continue from day to day uritil completed. The attorney examiner may, upon good cause shown, grant
,ontinuances for not more than three days, excluding Saturdays, Sundays, and holidays. The commission may grarit
-ontinuances for a longer period than three days upon its order for good cause shown. At any hearing involving rates
)r charges sought to be increased, the burden of proof to show that the increased rates or charges are just and
-easonable shall be on the public utility.

Nhen the taking of testimony is completed, a full and complete record of such testimony noting all objections made
)nd exceptions taken by any party or counsel, shall be made, signed by the attorney examiner, and filed with the
-ommission. Prior to the formal consideration of the application by the commission and the rendition of any order
'especting the prayer of the application, a quorum of the commission shall corisider the recommended opinion and
)rder of the attorney examiner, in an open, fqrrnal, public proceeding in which an overview and explanation is
aresented orally. Thereafter, the commission shall make such order respecting the prayer of such application as seems
ust and reasonable to it.

fn all proceedings before the commission in which the taking of testimony is required, except when heard by the
,ommission, attorney examiners shall be assigned by the commission to take such testimony and fix the time and
Aace therefor, and such testimony shall be taken in the manner prescribed in this section. All testimony shall be under
)ath or affirmation and takeri down and transcribed by a reporter and made a part of the record in the case. The
=ommission may hear the testimony or any part thereof in any case without t aving the same referred to an attorney
ixaminer and may take additional testimony. Testimony shall be taken and a record made in accordance with such
3eneral rules as the commission prescribes and subject to such special instructions in any proceedings as it, by order,
Jirects,

=ffective Date: 01-11-1983
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4929.01 Alternate rate plan for natural gas company definitions.

As used in this chapter:

(A) "Alternative rate plan" means a method, alternate to the method of section 4909.15 of the Revised Code, for
establishing rates and charges, under which rates and ct arges may be established for a cornmodity sales service or
ancillary service that is not exempt pursuant to section 4929.04 of the Revised Code or for a distribution service.
Alternative rate plans may include, but are not limited to, methods that provide adequate and reliable natural gas
services and goods in this state; minimize the costs and time expended in the regulatory process; tend to assess ttie
costs of any natural gas service or goods to the entity, sei-vice, or goods that cause such costs to be incurred; afford
rate stability; promote and reward efficiency, quality of service, or cost containment by a natural gas conipany;
provide sufficient flexibility and incentives to the natural gas industry to achieve high quality, technologically
advanced, and readily available natural gas services and goods at just and reasonable rates and charges; or establish
revenue decoupling mechanisms. Alternative rate plans also may include, but are not limited to, automatic
adjustments based on a specified index or changes in a specified cost or costs,

(B) "Ancillary service" mearis a service that is ancillary to ttie receipt or delivery of natural gas to consumers,
including, but not limited to, storage, pooling, balancing, and transmission.

(C) "Commodity sales service" means the sale of r atural gas to consurners, exclusive of any distribution or ancillary

service.

(D) "Comparable service" means any regulated service or goods whose availability, quality, price, terms, aid
conditions are the same as or better than those of the services or goods that the natural gas company provides to a
person with which it is affiliated or which it controls, or, as to any corisumer, that the natural gas company offers to
that consumer as part of a bundled service that includes both regulated and exempt services or goods.

(E) "Consumer" means any person or association of pei-sons purchasirig, delivering, storing, or transporting, or
seeking to purchase, deliver, store, or transport, natural gas, including industrial consumers, commercial consumers,
and residential consurners, but riot including natural gas companies.

(F) "Distribution service" means the delivery of natural gas to a consumer at the consumer's facilities, by and through
the instrumentalities and facilities of a natural gas company, regardless of the party having title to the natural gas.

(G) "Natural gas company" means a natural gas company, as defined in section 4905.03 of the Revised Code, that is a
public utility as defined in section 4905.02 of the Revised Code and excludes a retail natural gas supplier.

(H) "Person," except as provided in division (N) of this section, has the same meaning as in section 1.59 of the
Revised Code, and includes this state and any political subdivision, agency, or other instrurnentality of this state and
includes the United States and any agency or other instrumentality of the United States.

(I) "Billing or collection agent" means a fully independent agent, not affiliated with or otherwise controlled by a retail
natural gas supplier or governmental aggregator subject to certification under section 4929.20 of the Revised Code, to
the extcnt that the agent is under contract with such supplier or aggregator solely to provide billir g and collection for
competitive retail natural gas service on behalf of the supplier or aggregator.

(3) °Competitive retail natural gas service" means any retail natural gas service that may be cornpetitively offered to
consumers in this state as a result of revised schedules approved under division (C) of section 4929.29 of the Revised
Code, a rule or order adopted or issued by the public utilities commission under Chapter 4905. of the Revised Code, or
an exemption granted by the commission under sections 4929.04 to 4929.08 of the Revised Code.
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(K) "Governmental aggregator" mearis either of the following:

(1) A legislative authority of a municipal corporation, a board of township trustees, or a board of county
commissioners acting exclusively under section 4929.26 or 4929.27 of the Revised Code as an aggregator for the
provision of con petitive retail natural gas service;

(2) A rnunicipal corporation acting exclusively under Section 4 of Article XVIII, Ohio Constitution, as an aggregator for

the provision of competitive retail natural gas service.

(L)(1) "Mercantile customer" means a customer that consumes, other than for residential use, moi-e than five hundred

thousand cubic feet of natural gas per year at a single location within this state or consumes natural gas, other than

for residential use, as part of an undertaking having more than three locations within or outside of this state.

"Mercantile customer" excludes a customer for which a declaration under division (L)(2) of this section is in effect

pursuant to that division.

(2) A not-for-profit customer that consumes, other than for residential use, more than five hundred thousand cubic

feet of natural gas per year at a single location within this state or consumes natural gas, other ttian for residential
use, as part of an undertaking having more than three locations within or outside this state may file a declaration
under division (L)(2) of this section with the public utilities commission. The declaration shall take effect upon the date
of filing, and by virtue of the declaration, the customer is not a mercantile customer for the purposes of this section
and sections 4929.20 to 4929.29 of the Revised Code or the purposes of a governmental riatural gas aggregation or
arrangement or other contract entered into after the declaration's effective date for the supply or arranging of the
supply of natural gas to the customer to a Iocation within this state. The customer may file a rescission of the
declaration with tt e commission at any time. The rescission shall not affect any governmental natural gas aggregatior
or arrangement or other contract entered into by the customer prior to the date of the filing of the rescission and shall
have effect only with respect to any subsequent such aggregation or arrangement or other contract. The com+nission
shall prescribe rules under section 4929.10 of ttie Revised Code specifying the form of the deciaration or a rescission

and procedures by which a declaration or rescission may be filed.

(M) "Retail natural gas service" means commodity sales service, ancillary service, natural gas aggregatior service,

natural gas marketing service, or natural gas brokerage service.

(N) "Retail natural gas supplier" means any person, as defined in section 1.59 of the Revised Code, that is engaged on
a for-profit or not-for-profit basis in the business of supplying or arranging for the supply of a competitive retail
natural gas service to consumers in this state that are not mercantile customers. "Retail natural gas supplier" includes
a marketer, broker, or aggregator, but excludes a natural gas company, a governmental aggregator as defined in
division (K)(1) or (2) of this section, an entity described in division (B) or (C) of section 4905.02 of the Revised Code,
or a billing or collection agent, and excludes a producer or gatherer of gas to the extent such producer or gatherer is

not a natural gas company under section 4905.03 of the Revised Code.

(0) "Revenue decoupling mechanism" means a rate design or other cost recovery mechanism that provides recovery
of the fixed costs of service and a fair and reasonable rate of returr , irrespective of system throughput or volumetric

sales.

Effective Date: 06-26-2001; 2008 SB221 07-31-2008
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4929.02 Policy of state as to natural gas services and goods.

(A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and reasonably priced natural gas services and goods;

(2) Promote the availability of unbundled and coniparable natural gas services and goods that provide wholesale and
retail consumers with the supplier, price, terms, conditions, and quality options they elect to meet their respective

needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving consuniers effective choices over the selection of

those supplies and suppliers;

(4) Encourage innovation and market access for cost-effective supply- and demand-side riatural gas services and

aoods;

(5) Encourage cost-effective and efficient access to information regarding the operation of the distribution systems of
-iatural gas companies in order to promote effective customer choice of natural gas services and goods;

(6) Recognize the continuing ernergence of competitive natural gas rnarkets through the development and

mplementation of flexible regulatory treatment;

,7) Promote an expeditious transition to the provisiori of natural gas services and goods in a manner that achieves
affective competition and transactions between willing buyers and willing sellers to reduce or eliminate the need for
-egulation of natural gas services and goods under Chapters 4905. and 4909. of the Revised Code;

^S) Promote effective competition in the provision of natural gas services and goods by avoiding subsidies flowing to or

`rom regulated natural gas services and goods;

;9) Ensure that the risks and rewards of a natural gas company's offering of nonjurisdictional and exempt services and
3oods do not affect the rates, prices, terms, or conditions of nonexempt, regulated services and goods of a natural gas
--ompany and do not affect the financial capability of a natural gas company to comply with the policy of this state

speclfied in this section;

,10) Facilitate the state's competitiveness in the global economy;

(11) Facilitate additional choices for the supply of natural gas for residential consumers, including aggregation;

112) Promote an alignment of natural gas company interests with consumer interest in energy efficiency and energy

-onservation.

;B) The public utilities commission and the office of the consumers' counsel shall follow the policy specified in this
section in exercising their respective authorities relative to sections 4929.03 to 4929.30 of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter the public utilities commission's

construction or application of divisiori ( A)(6) of section 4905.03 of the Revised Code.

Effective Date: 06-26-2001; 2008 SB221 07-31-2008
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t929.05 Rrequesting approval of alternative rate plan.

A) As part of an application filed pursuant to section 4909.18 of the Revised Code, a natural gas company may
equest approval of an alternative rate plan. After notice, investigation, and fiearing, and after determining just and
easonable rates and charges for the natural gas company pursuant to section 4909.15 of the Revised Code, the public
itilities commission shall authorize the applicant to implemerit an alternative rate plan if the natural gas company has
nade a showing and the commission finds that both of the following conditions are met:

1) The natural gas company is in cornpliance with section 4905.35 of the Revised Code and is in substantial

:ompliance with the policy of this state specified in section 4929.02 of the Revised Code;

2) The natural gas company is expected to continue to be in substantial compliance with the policy of this state

;pecified in section 4929.02 of the Revised Code after imptementation of the alternative rate plan.

B) The applicant shall have the burden of proof under this section.

C) No request may be made under this section prior to one hundred eighty days after the effective date of tt is

;ection.

'_ffective Date: 09-17-1996
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4929.051 Plan proposes revenue decoupling mechanism.

An alternative rate plan filed by a natural gas company under section 4929.05 of the Revised Code and proposing a
revenue decoupling mechanisrn may be an application not for an increase in rates if the rates, joint rates, tolls,
classifications, charges, or rentals are based upori the billing determinants and revenue requirement authorized by the
public utilities commission in the company's most recent rate case proceeding and the plan also establishes, continues,

or expands an energy efficiency or energy conservation program.

Effective Date: 2008 SB221 07-31-2008
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Energy Independence and Security Act of 2007

SEC. 532. UTILITY ENERGY EFFICIENCY PROGRAMS.

'(b)(6) RATE DESIGN MODIFICATIONS TO PROMOTE ENERGY EFFICIENCY
INVESTMENTS-

'(A) IN GENERAL- The rates allowed to be charged by a natural gas
utility shall align utility incentives with the deployment of cost-effective
energy efficiency.

'(B) POLICY OPTIONS- In complying with subparagraph (A), each
State regulatory authority and each nonregulated utility shall consider-

'(i) separating fixed-cost revenue recovery from the volume of
transportation or sales service provided to the customer;

'(ii) providing to utilities incentives for the successful
management of energy efficiency programs, such as allowing
utilities to retain a portion of the cost-reducing benefits
accruing from the programs;

'(iii) promoting the impact on adoption of energy efficiency as
1 of the goals of retail rate design, recognizing that energy
efficiency must be balanced with other objectives; and
'(iv) adopting rate designs that encourage energy efficiency for
each customer class.

For purposes of applying the provisions of this subtitle to this
paragraph, any reference in this subtitle to the date of enactment of
this Act shall be treated as a reference to the date of enactment of this
paragraph.'.
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BEFORE

THE PUBLIC UTILITIE5 COMMISSION OF OHIO

In the Matter of the Application of Duke }
Energy Ohio, Inc. for an Increase in Rates. ) Case No. 07-589-GA-AIR

ln the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of an
Aiternative Rate Plan for Gas Distribution
Service.

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval to Change
Accounting Methods.

Case No. 07-590-GA-ALT

Case No. 07-591-GA-AAM

OPINION AND ORDER

The Commission, considering the applications, testimony, the applicable law,
proposed Stipulation, and other evidence of record, and being otherwise fully advised,
hereby issues its opinion and order.

APPEARANCES:

John J. Finnigan, Jr., Paul A. Colbert, and Elizabeth Watts, 139 East Fourth Street,
Room 25, AT [I, Cincinnati, Ohio 45201-0960, on behalf of Duke Energy Ohio, Inc.

Janine Migden-Ostrander, The Office of Ohio Consumers' Counsel, by Larry Sauer,
Joseph Serio, and Michael ldzkowski, Assistant Consumers' Counsel, 10 West Broad
Street, 1811, Floor, Columbus, Ohio 43215-3485, on behalf of the residential consumers of
Duke Energy Ohio, Inc.

David C. Rinebolt and Colleen Mooney, 231 West Lima Street, Findlay, Ohio 45840-
3033, on behalf of Ohio Partners for Affordable Energy.

Bricker & Eckler LLP, by Thomas J. (YBrien, 100 South Third Street, Columbus,
Ohio 43215-4236, on behalf of the city of Cincinnati.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincirmati, Ohio 45202, on behalf of Ohio Energy Group and The Kroger
Company.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, 65 East State Street, Suite 1000,
Columbus, Ohio 43275-4213, on behalf of Interstate Gas Supply, Inc.

Tttis i® to certify that the ima"s apDearinG are an
tLocurate anQ ccmplste reDroduotion c£ a cas® f31e
'docum®nt delivered in the regular couree of busin
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Cechnioian Date Proceeeed _5^`^---- -

0018



07-589-GA-AIR,et al. -2-

Vorys, Sater, Seymour and Pease LLP, by M. I-Ioward Petricoff and Stephen M.
Howard, 52 Gay State Street, P.O. Box 1008, Cotumbus, Ohio 43215, on behalf of Direct
Energy Services, LLC and Integrys $nergy Services, Inc.

Christensen, Christensen, Donchatz, Kettlewell & Owens, LLC, by Mary W.
Christensen and Jason Wells, 100 East Campus View Blvd., Suite 360, Columbus, Ohio
43235, on behalf of People Working Cooperatively, Inc.

John M. Dosker, 1077 Celestial Street, Suite 110, Cincinnati, Ohio 45202-1629, on
behalf of Stand Energy Corporation.

Thomas R. Winters, First Assistant Attorney General, by Duane W. Luckey, Section
Chiei, and William L. Wright and Thomas Lindgren, Assistant Attorneys General, Public
Utllities Section, 180 East Broad Street, 9tb Floor, Columbus, Ohio 43215, on behalf of the
Staff of the Public Utilities Commission of Ohio.

OPINION:

1. PROCEDURAL BACKGROUND

Duke Energy Ohio, Inc. (Duke, company) is a public utility, engaged in the
distribution and sale of natural gas to approximately 424,000 customers in Adams, Brown,
Butler, Clermont, Clinton, Hamilton, Highland, Montgomery, and Warren counties, Ohio.
As a public utility and a natural gas company within the definition of Sections 4905.02 and
4905,03(A)(6), Revised Code, Duke is subject to the jurisdiction of this Commission in
accordance with Sections 4905.04, 4905.05 and 4905.06, Revised Code.

On June 18, 2007, Duke filed notice of its intent to file an application to increase its
rates. The Comrnission issued an entry on July 11, 2007, establishing a test period of
January 1, 2007 through December 31, 2007 for the proposed rate increase and a date
certain of March 31, 2007, as well as granting certain waivers requested by Duke.

Duke filed the application in Case No. 07589-GA-AIR, seeking to increase its gas
rates on July 18, 2007. Duke also filed separate applications for approval of an alternative
rate plan (Case No. 07-590-GA-ALT) and for approval to change accounting methods
(Case No. 07-591-GA-AAM). As originally filed, Duke's rate increase application sought
approval for a 5.71 percent annual rate increase, an additional $34 million, over current
total adjusted operating revenues. As part of the alternative rate plan application, Duke
proposes to: (a) extend the term of the Accelerated Main Replacernent Program (AMRP)
and the associated rider (Rider AMRP) through the year 2019, (b) establish a process to
recover its future investment in Duke's Utility of the Future initiative ti:hrough a new rider
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(Rider AU), and (c) create a new sales decoupling rider (Rider SD) to remove any
disincentive for energy conservation initiatives. In the accounting application, Duke seeks
approval to defer certain costs to be recovered later as a part of the AMRP expenditures
and to capitalize the cost incurred for certain property relocations and replacements.

By entry issued September 5, 2007, the Commission fourtd that Duke's application
in Case No. 07-589-GA-AIR complied with the requirements of Section 4909.18, Revised
Code, and Rule 4901:1-19-05, Ohio Administrative Code (O.A.C.) and accepted the
application for filing as of July 18, 2007. The entry also granted Duke's waiver requests as
to certain standard filing requirements and directed Duke to publish notice of the
application in newspapers of general circulation in the company's service territory. Duke
filed proof of such publication on February 25, 2007. To provide interested parties with an
opportunity to make inquiries about the Duke applications, a technical conference was
hosted by the Commissiori s staff on August 20, 2007.

Motions to intervene in these cases were granted to the Ohio Energy Group (OEG),
the Kroger Company (Kroger), Interstate Gas Supply, Inc. (Interstate), the city of
Cincinnati, the office of the Ohio Consumers' Counsel (OCC), People Working
Cooperatively, Inc. (PWC), Integrys Energy Services, Inc. (Integrys), Direct Energy
Services, LLC (Direct), Stand Energy Corporation (Stand), and the Ohio Partners for
Affordable F.nergy (OPAE).

Investigations of Duke's applications were conducted and reports filed by the
Commission staff and Blue Ridge Consulting Services, Inc. (Blue Ridge), an independent
auditing firm. Both the report filed by staff (Staff Report, Staff Ex_ 1) and financial audit
report filed by Blue Ridge (financial audit report, Staff Ex. 4) were filed on December 20,
2007. Objections to the Staff Report and/or financial audit report were filed by PWC,

OEG, Duke, OPAE, OCC, and, jointly, by Integrys and Direct. Motions to strike certain
objections were filed by Duke and OCC. Memoranda contra the motions to strike
objections were filed by Duke, Interstate, OPAE, and, jointly, by Integrys and Direct.

On January 25, 2008, a prehearing conference was held, as required by Section
4909.19, Revised Code. In accordance with Section 4903.083, Revised Code, local public
hearings were held on February 25, 2008, in Cincinnati, Ohio, and on March 11, 2008, in
Mason, Ohio.

A total of 27 witnesses testified at the two local hearings in Cinchuiati, while four
people took the stand at the Mason hearing. Two witnesses testified in favor of the rate
increase, particularly as to the accelerated main replacement (AMRP) and riser
replacement programs. Another witness tesstified that, although he was not opposed to the
rate increase if Duke required additional money to maintain the gas lines, he was opposed
to the extent that the increase is incorporated into the monthly customer charge as
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opposed to the volumetric charge. The witness claimed that applying the increase in such
a manner discourages energy efficiency and adversely affects residential customers with

small homes (Cincinnati Public Hearing 1, p. 20-21). The remaining witnesses at the local

public hearings were opposed to the increase, asserting that their utility bills are already

expensive, particularly for individuals on fixed incomes and for low income individuals

and families; while others argued that increasing the customer charge, as proposed, would

discourage conservation.

The evidentiary hearing was called on February 26, 2008, and continued, to allow
the parties additional time to negotiate a settlement of the issues in these proceedings. On
February 28, 2008, the parties filed a Joint Stipulation and Recommendation (Stipulation,
Joint Ex. 1) resolving all the issues except the adoption of a new residential rate design.
The evidentiary hearing was.reconvened on March 5 and March 6, 2008. Duke and staff
filed the testimony of Paul G. Smith (Duke Ex. 29) and of J. Edward Hess (Staff Ex. 2), in
support of the Stipulation. With respect to the unresolved issue of residential rate design,
Duke presented witnesses James A. Riddle (Duke Exs. 10 and 25), Paul G. Smith (Duke
Exs. 11 and 19), Donald L. Stork (Duke Exs. 13, 20, and 22), and James E. Ziokowski (Duke
Ex. 16); OCC called Wilson Gonzalez (OCC Exs. 5 and 18) and Anthony J. Yankel (OCC Ex,
6 and 17); and Staff presented the testimony of Stephen E. Puican (Staff Ex. 3).

Initial briefs, in support of their respective positions, were filed by Duke, OPAE,
OCC, and staff on March 17, 2008. Reply briefs were filed on March 29, 2008.

A. Duke's Motion for Protective Order

On February 21, 2008, Duke filed a motion for protective order for information
attached to the direct testimony of Matthew G. Smith (Duke Ex. 27) and marked as
Attachment MGS-1. Duke contends that Attachment MGS-1 contains proprietary pricing
information from vendors for equipment necessary for Duke's Utility of the Future
program. The company states that the information for which Duke seeks confidential
treatment is not known outside of Duke and its vendors. Furthermore, Duke states that,
within the company, such inforrnation is only disseminated to employees who have a
legitimate business need to know and act upon such information. Accordingly, Duke
considers the information to be proprietary, confidential, and trade secret, as defined in
Section 1333.61, Revised Code, and requests that the information be treated as confidential
in accordance with the provisions of 5ections 1333.61 and 4901.16, Revised Code. No
party opposed Duke's request for protective treatment of Attachment MGS-1.

The Cornnmission recognizes that Ohio's public records law is intended to be
liberally construed to ensure that governmental records are open and made available to
the public, sulrject to only a few very limited and narrow exceptions. State ex rel. Mlliams

I
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v. C^evetand (1992), 64 Ohio St3d 544, 549. However, one of the exceptions is for trade
secrets. Section 1333.61(D), Revised Code, defines trade secret as:

{T]nformation, including the whole or any portion or phase of
any scientific or tecYrical information, design, process,
prcxedure, formula, pattern, compilation, program, device,
method, technique, or improvement, or any business
information or plans, financial information, or listing of names,
addresses, or telephone numbers, that satisfies both of the
foIlowing:

(1) It derives independent economic value, actual or
potential, from not being generally known to, and
not being readily ascertainable by proper means
by, other persons who can obtain economic value
from its disclosure or use.

(2) It is the subject of efforts that are reasonable
under the circumstances to maintain its secrecy.

The Commission finds that Attachment MGS-1 is financial information that derives
independent economic value from not being generally known to or readily ascertainable
by proper means by others who can obtain economic value from its use and that it is
subject to reasonable efforts to maintain its secrecy. 'Ilzerefore, we find that it contains
trade secret information, as defined under Section 1333.61(D), Revised Code, and,
therefore, that it should be granted protective treatment. In accordance with Rule 4901-1-
24, O.A.C., Duke s request for a protective order is granted and the information filed
under seal, as Attachment MGS-1, shall be afforded protective treatment for 18 months
from the date this order is issued. Any request to extend protective treatment shall be
made in accordance with Rule 4901-1-24(F), O.A.C.

B. Duke's Motion for Waiver and Leave to File Depositions

On February 25, 2008, Duke filed a motion for waiver of a Conunigsion filing
requirement and leave to file depositions instanter. Duke states that depositions were
conducted on February 21, 2008. On Friday, February 22, 2008, Duke filed notice that it
would be filing the deposition transcripts of five witnesses and commenced electronic
transmission of the depositions. However, Duke states that it subsequently learnetl that
only one of the five depositions was received by the Convnissiori s Docketing Division
before the end of the business day on February 22, 2008. Accordingly, the remaining four
depositions were electronically transmitted on Monday, February 25, 2008. Duke requests
that the Coirmi.ission waive the requirement of Rule 4901-1-21(N), O.A.C., that depositions
be filed with the Commission at least three days prior to the commencement of the
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hearing. In this instance, the Coanmission finds Duke's request to waive the requirement
that deposition transcripts be filed at least three days prior to the commencement of the
hearing to be reasonable. Accordingly, the request for waiver should be granted.

H. SUMMARY OF THE EVIDENCE

A. Summary of the Proposed Stipulation

The orily issue not resolved by the Stipulation is the proposed residential rate
design which was litigated and is expressly reserved for our determination. A new design
is recommended by the Commission's staff and Duke, but opposed by OCC and OPAE.
The city of Cincinnati, PWC, and the commercial and industrial intervenors take no
position with respect to this issue (Jt. Ex. 1 at 5). Pursuant to the Stipulation, the parties
agree, among other things, that:

(1) Duke will receive a revenue increase of $18,217,566, which
represents a percentage increase of 3.05 percent and is based on
a 8.15 percent rate of return. Duke will not be required to file
the 60-day update filing of actual financial data for the test year
(Jt. Ex. 1, at 5 and Stipulation Ex.1).

(2) Duke's revenue distribution, billing determinants, and rates to
be adopted are shown on Exhibit 2 of the Stipulation, and
assume the adoption of the new residential rate design. The
rates also reflect the shift of $6,000,000 to the residential class,
phased-in over two years, based upon the agreed revenue
requirement and Duke's updated cost of service study (Id. at 5;
Stipulation Ex. 2).1

(3) Duke will amortize deferred rate case expenses requested for
recovery in its filing in these cases as recommended in the Staff
Report (Id. at 6).

(4) Duke will implement new depreciation rates that reflect the
mid-point between Duke's proposed depreciation rates and the
rates proposed in the Staff Report, as shown on Stipulation
Exhibit 5 (Id.).

(5) The allocation of common plant related to the provision of gas
distribution service wiIl be based on an updated allocation

OCC and pPAE object to the characterization of this cost reatlocation as a"subsidyJexcess' nsed in the
Stipulation (id. at 5, footnote 6).
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factor of 18.29 percent that excludes the generation plant assets
contributed to Duke by Duke Energy North America, LLC (Id.).

(6) Duke wi(1 file actual data to support a Rider AMRP adjustment
for the last nine months of 2007. The Rider AMRP revenue
requirement will be modified to include deferred curb-to-meter
expense and riser expense, net of ttlaintenance savings, for
calendar year 2007. Such net deferred expense shall be
capitalized with carrying charges at an artnual rate of 5.87
percent, representing the company's long-term debt rate, and
recovered through Rider AMRP, beginning in this filing. Duke
may elect to recover this expense in any annual Rider AMRP
filings, provided that the recovery does not exceed the Rider
AMRP cumulative residential rate caps. If this deferred
expense causes Duke to exceed the Rider AMIZI' cumulative
rate cap in any year, Duke may recover that portion of the
deferred expense that exceeds the rate cap in a subsequent year
as long as the recovery does not exceed the cumulative rate
cap. 'I'he new Rider AMRP residential rates are limited on a
cumulative basis as shown on Stipulation Exhibit 4, at 3, and
recoverable pursuant to the Rider AMRP reveiiue allocation
described in paragraph 9 of the Stipulation. Duke may
implement these rates, effective with the begiruvng of the first
billing cycle following issuance of the Commission's order,
adjusted as necessary to permit the company full recovery of
the revenue increase through May 1, 2009, subject to refund,
upon Comrnission approval (Id. at 6-7).

(7) Following the implementation of new Rider AMRP rates, Duke
will file a pre-filing notice and application annually to
implement subsequent adjustments to Rider AMRP, beginning
in November 2008.2 The annual filing will support the
adjustnient to Duke's revenue requirement for any increase to
Rider AMRP. Duke shall continue to make its Rider AMRP
annual filing until the effective date of the Corrunission's order
in Duke's next base rate case (Id at 8-9).

Although the Stipulatioa directs Duke to make its annual filings in Case No. 07-589-GA-AIR, each
annual review should be filed in a new case to accommadate the operational efficieetcies of the
Commission's Docketing Information System. The.se annual review cases will be iinked to the inatpnt
proceedings, and Duke shoutd serve all parties to these proceedings with each prefiling notice and
annual AMF.P application.
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4

(8) Duke's revenue requirement calculation and Rider A.1VIR1'
application filed with the Commission shall include the post-
March 31, 2007 (date certain) original cost and accumulated
reserve for depreciation of property associated with the AMRP
program that is used and useful on December 31 of the prior
year in the rendition of service as such property is associated
with the AMRP and riser replacement programs, including
capital expenditures for new plant (including but not limited to
new mains, services and risers), adjustments for the retirement
of existing assets, calculated Post-In-Service Carrying Charges
("PISCC") on net plant additions and related deferred taxes
until included in rates for collection in Rider AMRP, a proper
annual depreciation expense, and any sums of money or
property that Duke may receive to defray the cost of property
associated with the AMRP capital expenditures. The return
assigned to the recovery of all such net capital expenditures
shall be at a pre-tax weighted average cost of capital of 117
percent (Id. at 9-11).3

(9) Duke will substantially complete the AMRP by the end of 2019
and will complete the riser replacement program by the end of
2012. Duke will file an application with the Conunission for
approval to extend the AMRP program if not substantially
completed by the end of 2019 (Id. at 12).

(10) Duke shall maintain its alte.rnative regulation co.mmitments
until the effective date of the Commissiori s order in the
company's next base rate case, except that the incremental
$1,000,000 in funding for weatherization shall be funded
through base rates? If, for any reason, Duke does not expend
the $3,000,000 gas weatherization funding amount in any year,
the amount not expended will be carried over to the following
year and added to the annual $3,000,000 funding to be available
for distribution to weatherization projects during that year. If a
weatherization service provider does not meet its contract
requirements, including its failure to meet deadlines, following
consultation with the Duke Energy Community Partnership
(Collaborative), Duke wiIl reprogarn the remaining fundi,-lg to

-8-

This rate of return is based on a 10.4 percent return on equity.

OCC agrees with Duke's ineremental $1 mitlion weatherization funding; however, OCC does
not agree that this out-of-test period expenditure should be collected through base rates, and
asserts that this amount shouid instead be collected through a rider.
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a different project andJor assign it to another weatherization
service provider so that the funding dollars can be spent
expeditiously and productively (Id, at 12-14). 5

(11) The residential rate caps on Stipulation Exhibit 4 apply to Rider
AMRP. Dulce may establish deferrals for the expenses of the
riser replacemcnt program if these expenses cause Duke to
exceed the cumulative rate cap, including a carrying cost of
5.87 percent. The rate caps shall be cumulative rather than
annual caps such that if the rate increase is below the annual
cap in a given year, the unused port3on of the cap may be
carried forward to future years but can never exceed the
cumulative cap. If the deferred curb-to-meter expense or the
deferred riser replacement program expense causes Duke to
exceed the cumulative rate cap in any year, then Duke may
recover that portion of the deferred expense that exceeds the
cumulative rate cap in a subsequent year as long as the
recovery does not exceed the cumulative rate cap (Id. at 17).

(12) The parties agree that Duke shall take over ownership of the
curb-to-meter service, including the riscr, whenever a new
service tuie or riser is installed or whenever an existing curb-to-
meter service or riser is replaced. Duke shall file its tariffs in
these cases such that Duke will be responsible for the cost of
initial installation, repair, replacement and maintenance of all
curb-to-meter services, including risers, except that consumers
shall pay the initial installation costs related to the portion of
service lines in excess of 250 feet. In 2008, Duke will begin
capitalizing rather than expensing the costs currently described
as "Customer Owned Service Line Expense." For this purpose,
Duke will submit proposed tariff changes to Staff for review
and approval, with a copy to parties, prior to filing the revised
sheets with the Comniission. Such capitalized costs shall be
recoverable through Rider AMRP (Id. at 12-14).6

(13) Duke will file, within 60 days of the Commission's final order
in this proceeding, a deployment plan for the company's Utility
of the Future Program for 2008-2009 (Id, at 15-16).

5 The members of the Collaborative include Duke personnel and representatives of the OC'C, Staff, the
Hamilton County Cincinnati Community Action Agency, City of Cincinnati, and PWC.

6 Neither Direct, Inierstate, nor Integrys endorse this provision of the stipulation.
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(14) Duke's base rates do not include any amount for gas storage
carrying costs. On a going forward basis, Duke will recover its
actnal gas storage carrying costs through its gas cost recovery
rider (Rider GCR), without reduction to rate base, as shown on
Stipulation Exhibit 1. Carrying charges associated with the
actual monthly balances of Current Gas in Storage shall be
accrued at a 10 percent annual rate as shown on Stipulation
Exhibit 3. Further, the parties agree that the Commission
should: (a) approve the methodology for the calculation of the
storage carrying costs for iriclusion in the GCR rate, as
demonstrated in Stipulation Exhibit 3; (b) find that such an
adjustment to Duke's rates is not an increase in base rates; and
(c) approve recovery of such costs in Duke's next GCR filing
following the Comm3ssion's order in this proceeding (Id. at 16-
17).

(15) Duke shall conduct an internal audit of its method and process
for allocating service company charges to Duke by no later than
2009, and shall provide the audit report to Staff and the pCC
(Id. at 18).

(16) Duke shall continue to use the "Participants Test" as one of the
methods for evaluating its Demand Side Management/Energy
Efficiency programs as appropriate; however, Duke shall
continue to use other cost/benefit tests as the Collaborative
deems appropriate (Id. at 19).

(17) Duke wiIl implement a pilot program available to the first 5,000
eligible customers. The intent of the pilot program will be to
provide incentives for low-income customers to conserve and
to avoid penalizing low-income customers who wish to stay off
of programs such as the Percentage of Income Payment Plan
(PIPP). Eligible customers shall be non-PIPP low usage
customers verified at or below 175 percent of the poverty level.
Duke will design a tariff that adjusts the fixed monthly charge
for eligible customers as shown on Stipulation Exhibit 2. These
rates may be adjusted if the Commission does not approve the
fixed customer charge as shown in Stipulation Exhibit 2. Duke
will develop the details for this program in cor45ultation with
Staff and the parties_ Duke shall evaluate the program after the
first winter heating season to determine, following consultation
with staff and the parties, whether the program should be
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continued to all eligible low-income custosners, including
considerations of program demand and cost (Id. at 20).

(18) Duke will convene a working group or collaborative process,
open to interested stakeholders, within 60 days after approval
of the Stipulation, to explore implententing an auciion to
supply the standard service offer. Duke will report to the
Commission within one year after approval of this Stipulation,
the findings of the working group or collaborative including
the facts and arguments which support and or oppose
implementation of an auction process_ The working group or
collaborative process shall also review whether the present
allocation of 80 percent of the net revenues from Duke's asset
rnanagement agreement should continue to flow to GCR
customers only, or should be changed to flow to GCR
customers and choice customers (id. at 21-22).

(19) Duke shall revise its GCR tariff to implement a sharing
mechanism for sharing of net revenues from off-system
transactions.7 Such sharing mechanism shall be effective if
Duke does not have an asset management agreement
transferring management responsibility for its gas commodity,
storage and transportation contracts to a third party, and shaA
provide for sharing of the net revenues from off-systein
transactions to be allocated 80 percent to GCR and choice
customers and 20 percent to Duke shareholders. The revenue
sharing percentage proposed by implementation of the sharing
mechanism in this Stipulation is expressly limited to gas-
related sales transactions, and sha11 not have precedential value
in establishing the sharing percentages for similar electric sales
transactions by Duke. This sharing mechanism, but not the 80
percent/20 percent revenne allocation, shall be subject to
review in future GCR cases (Id. at 21-22) $

(20) Duke shall meet with Staff and other interested parties to
discuss eliminating customer deposits for PIPP customers and
shall eliminate such deposits if Staff agrees (Id, at 18).

7 Off-system transactions are defined to include but are not limited to Off-System Sales Transactions,
Capacity Release Transactions, Park Transacdons, Loan 17ansactions, Exchange Transactions, and any

other similar, but yet mmamed transactions.
8 This paragraph does not change the attocation contained in the current sharing mechanism for revenues

received under Duke's asset management agreement
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(21) Duke shall review and fully consider the merits of adopting
any new payment plans submitted by any party and, if Duke
elects not to implement such new payment plan, Duke shall
respond to the stakeholder in writing to state the reason for its
decision (Id. at 18).

(22) Duke shall review its use of payday lenders as authorized
payment stations and will use its best efforts to elinvnate the
use of payday lenders as authorized payment stations if other
suitable locations for the payment stations are available in the
same geographic area. Duke shall provide a list of all payday
lenders utilized as authorized payment stations to Staff and
other intcsested parties annually. The annual payday lenders
list is to be provided initially on May 1, 2008, and on May 1,
each year thereafter (Id. at 18-19).

(23) Duke shall communicate with its custorners to educate them
about the difference between authorized and non-authorized
payment stations. Duke shall work with members of the
Collaborative to develop the educational materials and
communication strategy (Id. at 19).

5ummarZ: of the Residential Rate Design Issue

-12-

Tlils case marks a sea change in the recommendation of the Commissiori s Staff
with respect to the method of determining a gas utility's residential distribution rate
design. Traditionally, natural gas distribution rates in Ohio have been set by allocating a
relatively small proportion of the fixed costs to the "customer" charge, with the remaining
fixed costs recovered through a volumetric component. However, volatile and sustained
increases in the price of natural gas, along with heightened interest in energy conservation,
have called into question long-held ratemaking practices for gas companies. In this
proceeding, Staff and Duke advocate the adoption of a modified Straight Fixed Variable
(SFV) residential rate design that allocates most fixed costs of delivering gas to a monthly
flat fee with the remaining fixed costs recovered through a variable or volumetric
component. Under this proposed new "levetized" rate design, Duke's current $6.00
residential customer charge would be elinunated. Instead, residential customers would
pay a flat monthly fee of around $20 to $25, but with a corresponding lower usage
component to recover the remaining fixed distribution costs (Staff Ex. 1, at 30-33, 46-4,8;
Stipulation Ex. 2; Duke Ex. 29 at 6; Tr. I at 87-88,147-148,159).

In its initial filings, Duke's proposed residential rate design included a $15.00
customer charge with a sales decoupling rider to address an alleged revenue erosion
problem caused by declining average use per customer. The Staff Report noted this
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historical trend, but rejected a sales decoupling rider mechanism in favor of a phased-in
SFV rate design. Staff s position was subsequently joined by Duke and the new design
was used for calculations in the Stipulation exhibits, but adoption of the proposed rate
design was expressly reserved for consideration by the Commission (Staff Ex. 1, at 30-33,

46-49; Jt. Ex. 1, at 1, 5,19-20).

'I'he levelized rate design is opposed by OCC and OPAE, both of whom advocate
keeping the current low residential customer charge and high volurnetric rates. In the
alternative, they argue that, if a decoupling mechanism is to be adopted, the appropriate
design is a decoupling rider rather than the flat rates recommended by Duke and Staff.
The other parties to these proceedings either have no interest in residential rate design or

chose not to take a position on this issue.

OCC and OPAE first cite the projected overall growth in Duke's residential gas
revenues for 2008-2012 in contending that Duke has no revenue erosion problem because
any revenue loss frozn declining sales on a per-customer basis will be more than offset by

future increases in Duke's residential customer base (OCC Br. at 53; (DCC Ex. 6, at 5-6;
OCC Ex. 12). OCC and OPAE then argue that, in the event the Commission determines
there is a revenue erosion problem, the Comrnission should adopt a sales decoupling rider
to unlink revenue recovery from sales, similar to that stipulated to by Vectren Energy

Delivery of Ohio ( Vectren'). See, In the Matter of the Application of Vectren Energy Deiiaery

of Oiiio, Inc. for Approval, Pursuant to Seetion 4929,11, Revised Code, of a Tariff to Recover

Conservation Expenses and Decoupling Revenues Pursuant to Autorrtatic Adjustment Mechanisms

and for Such Accounting Authority as May be Required to Defer Such Expenses and Revenues for

Future Recovery through Such Adjustrnent Mechanisrns, Case No. 05-1444-GA-UNC,

Supplemental Opinion and Order Oune 27, 2007).

Staff maintains that the evidence of record clearly indicates that Duke's revenue
erosion problem is real and that the levelized rate design is the better way to balance the
utility's desire for recovery of its authorized return with promotion of energy efficiency as
a customer and societal benefit through control of energy bills. Staff notes that nearly six
milIion dollars of the total $34.1 million revenue deficiency identified by Duke in this case
is attributable to declining customer usage and cites the decline in per-customer,
residential natural gas consumption, which has been accelerating since the marked price
increases in the winter of 2000/2001. Staff asserts that, as long as the bulk of a utility's
distribution costs are recovered through the volumetric component of base rates, this
decline in per-customer usage threatens the utility's recovery of its fixed costs of providing
service. Staff contends that the levelized rate design best addresses this issue while
simultaneously removing the disincentives to utility-sponsored energy efficiency
programs that exist with the traditional rate design (Duke Ex.11, at 3-6,11; Staff Ex. 3, at 3-

5;7r. I at 214-216; Staff Br, at 6-7).

0030



07-589-GA-AIR, et al. -14-

Staff points out that the proposed new levelized rate design is a form of decoupling
that breaks strict linkage between utility earnings and customer consumption by
recogrnizing that virtually all the costs of gas distribution service are fixed, and the cost to
serve a residential customer is largely the same, regardless of the specific customer's
usage. Duke and Staff contend that it is neither fair nor accurate to characterize this fixed
component as a customer charge because, under Duke's current rate design, the customer
charge is set at an artificially low level that only minimally compensates the company for
its fixed costs of providing gas service (Duke Ex. 29, at 6; Tr. I at 159; Staff Br. at 6-8; ).

Staff and Duke argue that, since the costs of providing gas distribution service are
alnmost exclusively fixed, the proposed rate design will more closely match costs and
revenues, thereby giving customers more accurate and timely pricing signals. They also
contend that spreadiiig the recovery of fixed costs more evenly over the entire year will
help to reduce winter heattting bills. Staff and Duke allege that customer incentives to
conserve energy will remain strong because 75 to 80 percent of each customer's total bill is
the cost of the gas itself (Staff Ex. 3, at 3-5; Tr. I at 159, 214-216; Tr. ll at 91-93).

Finally, Staff and Duke suggest that a strict matching of fixed rates with fixed costs
would result in a $30.00 fixed residential distribution charge. IIowever, because the
proposed rate design is a significant departure from current rates, the Stipulation proposes
to phase-in the new design over two years, using a lower fixed charge of $20.25 in year
one, and $25.33 in year two. In addition, the remaining variable base rate component
contains two usage tiers in an effort to minimize impacts on low-use residential custonters,
since average and larger usage residential customers will either benefit or be unaffected by
the levelized rate design proposal {Jt. F.x. 1, at Ex. 2; Tr. I at 55, 87-88,147-i48).

OCC and OPAE counter that the stipulated rate design proposal amounts to a huge
jump in the fixed monthly customer charge and violates a 30-year rate-making principle of
gradualism. Moreover, they allege, it would violate the state policy to promote energy
efficiency under Section 4929.02, Revised Code, because the proposed rate design sends an
anti-conservation price signal to consumers, penalizes customers who have invested in
energy efficiency by extending the payback period, and takes away the consumers' ability

to control their energy bills. In addition, they assert that the levelized rate design is
regressive towards low-use customers, and transfers wealth from low-income custonlers
to luglruse customers who are predominantly high-income customers (flCC Br, at 17-35,

46-55, 75-76).

Staff and Duke contend that under the proposed new rate design, high-use

customers will benefit relative to low-use customers, and cite an analysis of PIPP
customers to support the proposition that most low-income customers will actually benefit
from this change. According to Duke witness Paul G. Smith, the PTPP custnrner data
indicated that the average PIPP customer consumes approximately 1,000 cef per year, or
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approximately 25 percent more than the average non-PIPP customer and, therefore,
levelized rates wi1l actually reduce the annual cost for the average PIPP customer, and the
cost of the P1PP program (Duke Ex. 29, at 11-12). Duke and Staff argue that if P1PP
customer usage is representative of all of Duke's low-income customers, then most of
Duke's low-income ratepayers will actually benefit from this policy change. In addition,
they note any adverse impact of the levelized rate design will be mitigated by the new
low-income/low-use pilot prograazn included in the Stipulation. This program provides a
credit to offset the higher fixed monthly charge for the first 5,000 non-PIPP, low-use
customers verified at or below 175 percent of the federal poverty level, (Duke Br. at 17-35,
46-55, 75-76).

OCC and OPAE insist that the levelized rates will harm low-income customers and
that the PIPP customer data is not indicative of other Duke low-income customers, but
offered no data to support this contention (OCC Br. at 46-53; OPAE Br. at 4, 8).

III. DISCUSSION AND CONCLUSION

A. Consideration of the Stipula6on

Rule 4901-1-30, O.A.C., authorizes parties to Coimtiission proceedings to enter into
a stipulation. Although not binding on the Contmission, the terms of such an agreement
are accorded substantial weight. See Consumers` Counsel v. Pub. Util. Comm., 64 Ohio St.3d
1.23, at 125 (1992), citirig Akron v. Pub. Litii. Comrn., 55 Oluo St.2d 155 (1978). This concept is
particularly valid where the stipulation is unopposed by any party and resolves all or
most of the issues presented in the proceeding in which it is offered.

In considering the reasonableness of a stipulation, the Commission has used the
following criteria:

(a) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(b) Does the settlement, as a package, benefit ratepayers and the
public interest?

(c) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.

Energy Cansumers of Ohio Power Co. v. Pub. lttil. Comm., 68 Ohio St.3d 559 (1994) (citing

Consumers' Counsel, supra, at 126). The court stated in that case that the Conunission may
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place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (!d.).

The Comniission finds that the Stipulation filed in these cases appears to be the
product of serious bargaining among capable, knowledgeable parties. The signatory
parties represent a wide diversity of interests inctuding the utility, residential consunters,
low-income residential consumers, commercial and indust-rial consumers, and Staff.
Further, we note that the signatory parties routinely participate in complex Commission
proceedings and that counsel for the signatory parties have extensive expericnce
practicing before the Commission in utility matters.

The Stipulation also meets the second criterion. As a package, the Stipulation
advances the public interest by resolving all issues raised, except as to residential revenne
design, thereby avoiding extensive Iitigation. While the Stipulation includes a general rate
increase of approximately three percent across all customer classes, that increase will allow
the company an opportunity to recover its expenses. As for the new AMRP, which now
includes riser replacement and coinpany ownership of certain customer service lines, the
Stipulation continues the mechanism established for the parties and the Commission to
evaluate the reasonableness of the expenses incurred on a consistent, regular basis during
the program until another base rate application is filed by Duke. We conclude that the
continuance of the main replacement program, the initiation of the riser replacement
program and Duke's ownership of customer service lines advances the public interest and
safety. As with the previous program, the new AMRP and riser replacement program
does not sanction cost recovery of any or all yet-to-be-incurred costs and does institute
caps on future recovery. The Stipulation also continues the process under which each
year's AMRP and riser replacement expenses can be evaluated for the next AMRP rider,
while also addressing questions related to over-recovery and treatment of cost savings.
We note that the accounting provisions adopted to facilitate the new AMRI' program and
the riser replacement program cease at the completion of each program. The Comrnission
further notes that the Stipulation provides for the continuation of the weatherization
program and a pilot program for low income customers.

Regarding company ownership of certain customer service lines, Duke should,
upon the request of the customer, work with the customer as to location, relocation, and,
manner of installation of the service line, to the extent feasible under the gas pipeline
safety regulations, Duke's tariff, and Duke's procedures.

Finally, the Stipulation meets the third criterion because it does not violate any
important regulatory principle or practice. Indeed, the Stipulation provides a resolution
for Duke to economically continue the AMRP and to initiate the riser replacement
prograrn facilitating gas system safety and reliability improvements.

0033



07-589-GA-AIR, et al. -17-

On March 14, 2008, Duke moved for waiver of the requirement to file an update of
the partially forecasted income statement and any variances for the test year, puxsuant to
Rule 4901-7-01, Appendix A, Chapter II(A)(5)(d), O.A.C. Duke notes that, as part of the
Stipulation, the parties negotiated a revenue increase and further agreed to recommend
that Duke be allowed to forgo the requirement of filing actual financial data for the test
year (Jt. Ex. 1, at 5, footnote 5).

The Commission finds that the Stipulation filed in these matters is in the public
interest and represents a reasonable disposition of aII but one of the issues raised in these
proceedings. We will, therefore, adopt the Stipulation in its entirety and grant Duke's
motion for a waiver of the requirement to file an updated income statement in accordance
with Rule 4901-7-01, Appendix A, Chapter II(A)(5)(d), O.A.C.

B. Consideration of the Residential. Rate Desien

The Commission first notes that there is no disagreement in this case that Duke's
residential rates need to go up in order to cover Duke's prudently incurred costs to
provide service. There is also no dispute in this case as to the amount of the increase in
revenues needed to allow Duke to earn a fair rate of return on its investment. In addition
to an overall increase in revenue of 3.1 percent, the settlement before us provides for the
assignation of $6 million in costs from commercial and industrial customers to the
residential class. This reallocation reduces a pre-existing subsidy of residential customers
by commercial and industrial customers. Thus, the parties have already agreed that
residential customers, as a class, will pay an increase of 11.9 percent during the first year
and 14.1 percent in the second year for the distribution portion of each residential
customer's bill.

The only issue left to the Commission is the design of the rates Duke should bill
residential customers to collect the revenues agreed to in the settlement, We agree with
Staff that the tirne has come to re-think traditional natural gas rate design. Conditions in
the natural gas industry have changed markedly in the past several years. The natural gas
market is now characterized by volatile and sustained price increases, causing customers
to increase their efforts to conserve gas. The evidence of record clearly documents the
declining sales-per-customer trend over the decades. In fact, more than 15 percent of
Duke's revenue deficiency in this rate case is attributable to declining customer usage, a
trend which is not just continuing, but is also accel.erating (Duke Ex.11, at 3-6, 11; Staff Ex.
3, at 3-5; Tr. I at 214-216; Staff Br, at 7). Under traditional rate design, the ability of a
company to recover its fixed costs of providing service hinges in large part on its actual
sales, even though the company's costs reniain fairly constant regardless of how much gas
is sold. Thus, a negative trend in sales has a cornesponding negative effect on the utility's
ongoing financial stability, its ability to attract new capital to invest in its network, and its
incentive to encourage energy efficiency and conservation.
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The Conwvssion, therefore, concludes that a rate design which separates or
"decouples" a gas company's recovery of its cost of delivering the gas from the amount of
gas customers actually consume is necessary to align the new market realities with
important regulatory objectives. We believe it is in the interest of all customers that Duke
has adequate and stable revenues to pay for the costs of its operations and capital and to
ensure the continued provision of safe and reliable service. We further believe that there is
a societal benefit to removing from rate design the current built-in incentive to iricrease gas
sales. A rate design that prevents a company from embracing energy conservation efforts
is not in the public interest. Duke`s commitment to provide $3 million for weatherization
projects under the Stipulation is critical to our decision in this case (Jt. Fx. 1, at 12-14).
Indeed, the Commission notes that a commitment to conservation initiatives wiU be an
important factor in any future decision to adopt a decoupling mechanism. The
Commission encourages Duke to review and further enhance its weatherization and
conservation program offerings. As one part of this review, Duke should adopt the
objective to make cost-effective weatherization and conservation programs available to all
low-income consumers and to ramp up such programs as rapidly as rcasonably
practicable.

Having determined that a new decoupling rate design is appropriate, we must
decide the better choice of two methods: a levelized rate design, whicti recovers most fixed
costs up front in a flat monthly fee, or a decoupling rider, which maintains a lower
customer charge and allows the company to offset lower sales through an adjustable rider.

On balance, the Commission finds the levelized rate design advocated by Duke and
Staff to be preferable to a decoupling rider. Both inethods would address revenue and
earnings stability issues in that the fixed costs of delivering gas to the home will be
recovered regardless of consumption. Each would also remove any disincentive by the
company to promote conservation and energy efficiency. The levelized rate design,
however, has the added benefit of producing more stable customer bills throughout all
seasons because fixed costs will be recovered evenly throughout the year. In contrast,
with a decoupling rider, as favored by OCC, customers would still pay a higher portion of
their fixed costs during the heating season when their bills are already the highest, and the
rates would be less predictable since they could be adjusted each year to make up for

Iower-than-expected sales.

A levelized rate design also has the advantage of being easier for customers to
understand. Customers will transparently see most of the costs that do not vary with
usage recovered through a flat monthly fee. Customers are accustomed to fixed monthty
bills for numerous other services, such as telephone, water, trash, internet, and cable
services. A decoupling rider, on the other hand, is much more complicated and harder to
explain to customers. It is difficult for customers to understand why they have to pay
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more through a decoupling rider if they worked hard to reduce their usage; the
appearance is that the company is penalizing them for their conservation efforts.

The Commission also believes that a levelized rate design sends better price signals
to consumers. The rate for delivering the gas to the home is only about 20 to 25 percent of
the total bill. The largest portion of the bill, the other 75 to 80 percent, is for the gas that
the customer uses. This commodity portion, the cost of the actual gas used, is the biggest
driver of the amount of a customer's bill. 1'herefore, gas usage will still have the biggest
influence on the price signals received by the customer when making gas consumption
decisions, and customers will still receive the benefits of any conservation efforts in which
they engage. While we acknowledge that there will be a modest increase in the payback
period for customer-initiated energy conservation measures with a levelized rate design,
this result is counterbalanced by the fact that the difference in the payback period is a
direct result of inequities within the existing rate design that cause higher use customers to
pay more of their fair share of the fixed costs than low-use customers.

The levelized rate design also promotes the regulatory ob}ective of providing a
more equitable cost allocation among customers regardless of usage. It fairly apportiong
the fixed costs of service, whtch do not change with usage, among all customers, so that
everyone pays his or her fair share. Customers who use more energy for reasons beyond
their control, such as abnormal weather, large number of persons sharing a household, or
older housing stock, will no longer have to pay their own fair share plus someone else's
fair share of the costs.

We recognize that, with this change to rate design, as with any change, there will be
some customers who will be better off and some customers who will be worse off, as
compared with the existing rate design. The levelized rate design will impact low usage
customers more, since they have not been paying the entirety of their fixed costs under the
existing rate design. Higher use customers who have been overpaying their fixed costs
will actually experience a rate reduction. Average users will see only the impact of the
increase agreed to by the parties; they will see no additional impact as a result of the
Cornmission choosing the levelized rate design.

The Commission is sensitive to the impact of any rate increase on customers,
especially during these tough economic times. We believe that the new levelized rate
design best corrects the traditional design inequities while mitigating the impact of the
new rates on residentiai customers by maintaining a volumetric component to the rates, by
phasing in the increase over a two-year period, and by not reflecting the full extent of
Duke's fixed costs in the proposed fixed charge. Still, we are concerned with the impact
on low-income, low-use customers. Thus, crucial to our decision to adopt Duke and Staff's
proposed rate design is the Pilot Low Income Program aimed at helping low-income, low-
use customers pay their bills. This new program will provide a four-dollar, monthly
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discount to cushion much of the impact on qualifying customers. To ensure that this
discount is available to as many customers as possible, we direct that Duke expand this
pilot program to include up to 10,000 customers, instead of the 5,000 customers specified
in the Stipulation. Pursuant to the terms of the stipulation, Duke, in consultation with staff
and the parties, shall establish eligibility qualifications for this program by first
determiiiing and setting the maximum low usage volume projected to result in the
inclusion of 10,000 low-inconie customers who have previously been defined by the
stipulation to be those at or below 175 percent of the poverty level. The Commission
expects that Duke will promote this program such that to the fullest extent practicable the
program is fully enrolled with 10,000 customers. Following the end of the pilot program,
the Commission will evaluate the program for its effectiveness in addressing our concerns
relative to the inipact on low-use, low-uicome customers.

We are aLso concerned about the immediate impact of implementing the levelized
rate design during the sumnier months when overall consumption is lowest. For the
average customer, the new rate design will result in lower bills in the winter, but higher
bills in the summer. Our concern is that the fixed charge increase may not be anticipated
by customers who have budgeted for the traditional lower fixed charge during the low
usage summer months. 'I'o mitigate this impact, we are directing that, from the initial bills
resulting from this order through biIls covering the period ending September 30, 2008, the
fixed charge be set at $15.00, consistent with Duke's original proposal. The corresponding
volumetric rate for those months should also be adjusted to compensate for any revenue
shortfall that this adjustment in the fixed charge will cause. Thereafter, rates will be as
proposed in the Stipulation. We believe this additional phase-in of the new residential
rate structcue will give customers a further opportunity to adapt to this change, including
the benefits of the budget billing option.

C. Rate Determinants:

1. Rate Base

The value of Duke's property used and useful in the rendition of natural gas
services as of the December 31, 2007, is not less than $649,964,874, as stipulated by the
parties Qt. Ex. 1, at Schedule A-1).

The Commission finds the rate base of $649,964,874, as provided in the Stipulation,
to be reasonable and proper based on the evidence presented in these matters.
Accordingly, the Commission adopts the valuation of $649,9b4,874 as the rate base for
purposes of this proceeding.
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2. (3peratin2Income:

In accordance with the proposed Stipulation, the parties agree that Duke's
operating revenue is $597,573,805 and that the net operating income is $43,274,872 for the
12 months ended December 31, 2007 (Jt. Ex. 1, at Schedule A-1). The Conunission finds the
operating revenue and net operating income, as provided in the Stipulation, to be
reasonable and proper based on the evidence presented in these matters. The Commission
will, therefore, adopt these figures for purposes of these proceedings.

3. Rate of Return and Authorized Increase;

As stipulated by the signatory parties, under its present rates, Duke's net operating
income is $43,274,872, Applying this amount to the rate base of $649,964,874 results in a
rate of return of 6.66 percent. Such a rate of return is insufficient to provide Duke with
reasonable compensation for the gas service it renders to customers. Accordingly, the
signatory parties have agreed that Duke should be authorized to increase its revenues by
$18,217,566, an increase of approximately 3.05 percent above current annual revenues.
This would result in an overall rate of return of 8.45 percent, which the Commission finds
to be reasonable.

4. Rates and Tariffs:

Duke is directed to file a proposed customer notice. Duke is further authorized to
cancel and withdraw its present tariffs governing service to customers affected by these
applications and to file tariffs consistent in al! respects with the discussion and findings set
forth herein for the Commission's consideration. The approved tariffs will be effective for
all services rendered after the effective date of the tariffs.

FINDINGS OF FACT:

(1) On June 18, 2007, Duke filed notice of its intent to file an
application to increase its rates. In that notice, the company
also requested a test year beginning January 1, 2007, and
ending December 31, 2007, with a date certain of March 31,
2007.

(2) By entry issued July 11, 2007, the Commission approved
Duke's request to establish the test period of January 1, 2007,
through December 31, 2007, for the rate increase proposal and a
date certain of March 31, 2007.

(3) Duke filed its rate increase application on July 18, 2007. On
July 18, 2007, Duke also separately filed requests for approval
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of an alternative rate plan, docketed at Case No. 07-590-GA-
ALT, and for approval of changes in accounting methods,
docketed at Case No. 07-591-GA-AAM.

(4) By entry dated September 5, 2007, the Commission found that
Duke's rate increase and alternative rate plan applications
complied with the requirements of Section 4909.18, Revised
Code, and Rule 4901:1-19-05, O.A.C.

(5) The Commission accepted Duke's rate increase application for
filing as of July 18, 2007.

(6) OEG, Kroger, Interstate, the city of Cincinnatir OCC, PWC,
Integrys, Direct, Stand and OPAE each requested, and was
granted, intervention in these proceedings.

(7) Okjections to the staff report were filed by Duke, PWC, OEG,
OPAE, OCC, and, jointly, by Integrys and Direct.

(8) Duke published notice of its applications and the hearings and
filed the required proofs of publication on February 11,
February 25, and March 12, 2008,

(9) The staff of the Conunission and the financial auditor filed their
respective reports of investigation on December Z0, 2007.

(10) On January 25, 2008 a prehearing conference was held, as
required by Section 4909.19, Revised Code.

(11) Two local public hearings were held in Cincinnati, Ohio, on
Febrnary 25, 2008, and another local public hearing was held in
Mason, Ohio, on Mareh 11, 2008, in accordance with Section
4903.083, Revised Code. At the Cincinnati hearings a total of 27
witnesses gave testimony and four wifixesses gave testimony at
the Mason hearing.

(12) On February 28, 2008, a Stipulation was filed by alI the parties
to this proceeding resolving all the issues presented in these
matters, except rate design.

(13) The evidentiary hearing commenced as scheduled on Februaiy
26, 2008, was continued until February 28, 2008, and
reconvened on March 5, 2008. At the evidentiary hearing,
Duke and staff each presented one witness in support of the
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Stipulation. In regard to the one litigated issue, rate design,
Duke presented four witnesses, QCC presented two witnesses
and staff presented one witness.

(14) The Stipulation is the product of serious bargaining between
knowledgeable parties, benefits ratepayers, advances the public
interest, and does not violate any important regulatory
principles or practices.

(15) The value of all of the company's jurisdictional property used
and useful for the rendition of natural gas service to customers
affected by this application, deterntined in accordance with
Section 4909.15, Revised Code, is not less than $649,964,874.

(16) Under its existing rates, Duke s net operating revenue is
$43,274,872, under its existing rates. This net annual revenue of
$43,274,872, when applied to a rate base of $649,964,874, results
in a rate of return of 6.66 percent.

(17) A rate of return of 6.66 percent is insufficient to provide Duke
reasonable compensation for the service it provides.

(18) A rate of return of 8.45 percent is fair and reasonable, under the
circumstances presented in these cases, and is sufficient to
provide the company just compensation and return on the
value of its property used and useful in furnishing natural gas
service to its customers.

(19) A rate of return of 8.45 percent applied to the rate base of
$649,964,874 will result in allowable net operating inconie of
$54,922,032.

(20) The allowable gross annual revenue to which the company is
entitled for purposes of this proceeding is $615,791,371,

CONCLUSIONS OF LAW:

(1) Duke's application for a rate increase was filed pursuant to,
and this Contmission has jurisdiction of the applfcation
pursuant to, the provisions of Sections 4909.17, 4909.18, and
4909.19, Revised Code. The application complies with the
requirements of these statutes.
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(2) Staff and Blue Ridge conducted investigations of the
application, filed their respective reports, and served copies of
the Staff Report on interested persons in accordance with the
requirements of Section 4909.19, Revised Code.

(3)

(4)

(5)

(6)

(7)

(&)

The hearings, and notice thereof, complied with the
requirements of Sections 4909.19 and 4903.083, Revised Code.

The Stipulation is the product of serious bargaining between
knowledgeable parties, benefits ratepayers, advances the public
interest, and does not violate any important regulatory
principles or practices. The Stipulation submitted by the
parties is reasonable and shall be adopted in its entirety.

Duke's existing rates and charges for gas service are
insufficient to provide Duke with adequate net annual
compensation and return on its property used and useful in the
provision of natural gas service.

A rate of return of 8.45 percent is fair and reasonable under the
circun-istances of this case and is sufficient to provide Duke just
compensation and return on its property used and useful in the
provision of gas service to its customers_

Duke should be authorized to cancel and withdraw its present
tariffs governing service to customers affected by these
applications and to file tariffs consistent in all respects with the
discussion and findings set forth herein.

The levelized rate design, as modified herein, is a reasonable
resolution to address Duke's declining sales volumes per
customer, allow Duke the opportunity to collect the revenue
requirement established in this rate case proceeding and
encourage Duke's participation in customer energy
conservation programs.

-24-

ORDER:

It is, therefore,

ORDERED, That Duke's request for a protective order in regards to Atlachment
MGS-1 is granted for 18 months from the date this order is issued. It is, further,
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ORDERED, That Duke's request for leave to file depositions less than three days
prior to the commencement of the evidentiary hearing is granted. It is, further,

ORDERED, That the Stipulation filed on February 28, 2008 is approved in its
entirety. It is, further,

ORDERED, That Duke s request for a waiver of the requirement to file an updated
income statement, pursuant to Rule 4901-7-01, Appendix A, Chapter II(A)(5)(d), O.A.C., is
granted. It is, further,

ORDERED, That Duke implement the levelized rate design for its residential
customers as discussed in this order. It is, further,

ORDERED, That Duke's applications to increase its rates and charges for gas
service, to implement an alternative rate plan and to modify accounting methods are
granted to the extent provided in this opinion and order. It is, further,

ORDERED, That Duke is authorized to cancel and withdraw its present tariffs
governing gas service to customers affected by these applications and to file new tariffs
consistent with the discussion and findings as set forth in this order. Upon receipt of four
complete copies of tariffs conforming to this opinion and order, the Commission will
review and consider approval of the proposed tariffs by entry. It is, further,
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ORDERED, That a copy of this order be served upon all interested persons of
record.

THE PUBLIC UTIbITIF9 COMMISSION OF OHIO

Alan R. Schriber; Chairman

^^1--[.^• - w^^lD.^r^^fi^./w^;

PauI A. Centolella

RMB/GNS/vrm

Entere in the Journal

AY

ReneeJ. Jenkins
Secretary

,

Cheiyl L. Roberto
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In the Matter of the Application of Duke
Energy Ohio, Inc. for an Increase in Rates.

In the Matter of the AppIication of Duke
Energy Ohio, Inc. for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval to Change
Accounting Methods.

Case No. 07-589-GA-AIR

Case No. 07-590-GA-ALT

Case No. 07-591-GA-AAM

CONCURRING OPINION OF
CIIAIRMAN ALAN R. SCHRIBER

The straight fixed variable (SFV) option proposed by the PUCO Staff and adopted
here today appropriately speaks to two significant issues. One is the potential impact on
low income customers and the other is the desired effect that the Order shall have upon
conservation.

The latter consideration is paramount. As we acknowledge that there are serious
energy issues, we strive to promote and adopt advanced and renewable energy sources.
While these are necessary and important pursuits, I believe that conservation is the most
important measum of all. Nothing is less costly or more effective than simply reducing
consumption. As time goes by, I trust that we will expend many resources adopting
conservation measures on "both sides of the meter".

What we are attempting to do today is to provide appropriate incentives, through a
rational pricing scheme, to encourage a reduction in the consumption of natural gas, By
"rational", I mean a balanced approach that penalizes neither those whom have already
squeezed the last cubic foot of natural gas from their budget, nor those whom might be
inclined to "over-coruserve".

The proposed SFV option achieves the optimum balance because it segregates fixed
costs from those costs that are within the control of.the consu.mer. In contrast, the current
pricing scherne assigns all costs- fixed and variable - to the level of usage. The inherent
danger with the current system is that consumers might be led to believe that the more they
cut back, the more they save. This is true to a point. The pouit happens to be that of
diminishing returns; over conservation takes place when the fixed costs of providing the
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service are no longer covered with revenue. This inevitably leads to a rate case and higher
rates. In other words, if usage-sensitive rates are assigned to fixed costs, and if usage falls
below a certain point, then fixed costs do not get covered. It is then time for a rate case:
what has the consumer saved?

If the solution is appropriate price signals, then prices must be associated with the
volume of gas alone. In contrast, under the current pricing scheme, the gas company has no
incentive to encourage conservation because those same usage sensitive rates might flow
through to fixed costs as consumption grows, much to the utility's advantage. Under the
SFV, the fixed costs are covered and the company makes no money on the gas commodity.
Therefore, the company might actually promote conservation more aggressively.

One alternative to the old conventional method is a decoupling rider mechanism. In
this case, Homeowner A who has already squeezed the last cubic foot of un-needed gas
from lvs home via conservation oriented expenditures is discriminated against. This results
from the make-whole provision that accrues to the utility when Homeowner B begins to
pare down consumption. In other words, as B's metcr begins to spin slower, so too do the
company's revenues. Homeowner A will be compelled to make up some share of the
shortfall, notwithstanding the fact that Homeowner A can cut back consumption no further.

Finally, those who argue that inadequate price signals are the biggest issue need only
look at the impact of budget billing. What signal is being sent when the bill each month is
the same regardless of consumption? Yet, is anyone reconunending the elimination of
budget billing?

The other issue in play is that of the income effect of the SFV methodology. One can
conclude that consumers of greater amounts of gas will see their bills faIl while those at the
low end will see theirs rise. 'T'his does not mean that the burden will fail disproportionately
on low-income consumers. There is record testimony that suggests that low-income
consumers, i.e., PIPF customers consume more on average per year than others. Clearly,
FIPP customers are protected. Furthermore, while one can play freely with percentages, the
nominal dollar increases due to the rate restructuring is quite small. As a precaution,
however, the Commission is modifying the stipulation to provide a four dollar credit to ten
thousand non-PIPP customers as opposed to five thousand provided for in the stipulation.
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Concurring Opinion of Chairman Alan R. Schriber
Case No. 07-5$9-GA-AIR et a1.
Page-3-

All told, it is important that we arrive at a decision as expeditiously as possible. I
believe that over the years the lesson to be leamed is that we can never know with one
hundred percent certainty all of the facts and all of the possible outcomes. This is precisely
why the law has provided this Commission with the ability to react to adverse outcomes
should they arise. Tlzis is the ultimate consumer protection.

Alan R. Schriber, Chairman
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BEFORE

THE PUBLIC LPI'ILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke )
Energy Ohio, Inc. for an Increase in Rates. ) Case No. 07-589-GA-AIR

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

In the Matter of the Application of Duke
Energy Ohio, Inc, for Approval to Change
Accounting Methods.

Case No. 07-590-GA-ALT

Case No. 07-591-GA-AAM

QPINION OF COMMISSIONER PAUL A CENTOLELLA
CONCURRING IN PART AND DISSENTING IN PART

The majority concludes that the current residential rate design has a negative
impact on the ability of Duke Energy Ohio (hereafter "Duke", "the Company", or "the
utility") to maintain financial stability, attract new capital, and on its incentive to
encourage energy efficiency and conservation. And, the majority determines that it is
necessary to decouple the utility's recovery of fixed costs from its volumetric sales. I
concur with the majority in these conclusions and on issues other than residential rate
design. I dissent from the majority regarding how to transition toward a residential rate
design which decouples the recovery of fixed costs from volumetric rates.

Having determined that a new decoupling rate design is appropriate, the
Commission must decide two questions. First, we must decide the better choice between
two decoupling methods: a straight fixed variable (SFV) rate design, wMch recovers fixed
costs in a flat monthly customer charge, or a decoupling adjustment, which allows the
company to recover the same fixed cost revenue requirement with a lower customer
charge by adjusting subsequent year rates to true up revenues received from volumetric
charges. Second, in the event the Commission finds the SFV rate design preferable, the
Carnmission should consider how to transition to a rate design which is significantly
different from the rate structures that have formed the basis of consumer expectations.

Over the long-term, moving in the direction of a SFV rate design is preferable to
keeping a modest customer charge and relying entirely on a decoupling adjustment. Both
methods will address revenue and earnings stability issues in that the fixed costs of
delivering gas to the home will be recovered irrespective of consumption. When fully
implemented, each will remove any disincentive by the Company to promote conservation
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and energy efficiency. And, both methods can be implemented in a straight forward
manner and, if appropriately designed, easily explained to consumers as a deliberate or

more gradual transition toward recovering fixed costs through a customer charge.
liowever, as the ultimate objective, significant movement toward a fixed variable rate
design is consistent with developing a more efficient rate structure. Efficient rate design
seeks to align price elastic rate elements more closely to marginal costs, while recovering a
larger portion of any residual revenue requirements through comparatively price inelastic
charges. Experience shows that there is a significant price response to increases in
volumetric charges, as evidenced by the recent steep reductions in average per customer
consumption as gas costs increased. Given that customer charges are paid to provide
access to gas service, it is reasonable to expect comparatively less price response with
respect to increases in the customer charge. Over the long-term, this supports significant
movement toward a SFV rate design in which a Iarger portion of the, company's fixed cost
revenue requirements is recovered through the customer charge.

Additionally, the SFV rate design wi7l reduce the month-to-month variation in
customer bills as fixed costs will be recovered evenly throughout the year, making it easier
fox customers to deal with high winter heating bills. While deconpling adjustments are
not difficult to iinplement, a 5FV rate design, when fully implemented, wi11 remove the
need for any additional administrative proceedings to review decoupling adjustments_

Consumers have made investment decisions based on expectations regarding
natural gas pricing and fairness compels us to move at a measured pace when making
fundamental changes in rate design. For this reason, the Commission should carefully
consider the appropriate transition path_

On the question of how to transition to a fixed charge rate design, Duke and the
Staff have proposed a modified SFV rate design in which the customer charge would be
set at $20.25 per bill in year one and $25.33 per bill in year two. Fully implementing a SFV

rate design would require a customer charge in excess of $30 per residential consumer bill.
Duke and the Staff also proposed and the Commission has expanded a"Pilot Low Income
Program" that would provide some low income consumers a discount to cushion the

impact of the change in rate design.

In my view, the pace of the transition in this case is more rapid than should be
selected given the consumer expectations created by long-standing rate design practices
and the recovery of fixed costs should be fully decoupled from sales volumes during the

transition.

The pace of the transition proposed in the stipulation could send the wrong
message to consumers with respect to energy conservation. Consumers who have made
efficiency investments and reduced their consumption could see a significant increase in
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the regulated portion of their bills, while their neighbors who have implemented no
energy efficiency measures and are high use customers will see the regulated portion of
their gas bills dccline by similar amounts. Given rising gas commodity costs, increasing
dependence on foreign sources of gas supply, and the likely adoption of limits on
greenhouse gas emissions from the burning of fossil fuels, encouraging the adoption of
cost effeetive energy efficiency measures should be among our highest priorities. A more
gradual transition to a SFV rate design would min.imize near term bill increases for low
use consumers recognizing the investments that many of these consumers have made to
reduce their gas usage, allow consumers to capture a greater portion of the expected
benefits of such investments, and avoid the appearance that the Commission is rewarding
high use by lowering the gas bills of high use customers.

Second, during the period covered by this Order, the modified SFV approach will
not fully decouple recovery of the Company's fixed costs from sales volumes. A modest
three percent reduction in sales during the first year would represent a loss to Duke of the
opportunity to recover more than a million dollars of its fixed costs.

To address these concerns, I would reach the following result.

First, the recommendation of the Staff and Company should be modified to reduce
the year one customer charge for all residential consumers to $16.25 per residential bill and
establish the base level of the year two customer charge for all residential consumers at
$21.33.

Second, consistent with the majority opinion, the Company should review and
further enhance its weatherization and conservation program offerings. As one part of
this review, Duke should adopt the objective of making cost-effective weatherization and
conservation prograrn.s available to all low income consumers and to ramp up programs to
facilitate implementation of all such measures as rapidly as reasonably practicable. Low
income consumers often face difficult choices between paying their energy btfls and
meeting other essential needs, yet may be among the last to be able to take advantage of
cost-effective energy efficiency investments. Consumers who struggle to make ends meet
often find it difficult to pay for the initial cost of efficiency measures. And, many low
income consumers live in rental housing with landlords who have little incentive to install
efficiency measures that would reduce their tenants' utility bills.

Third, in conjunction with filing a proposal for approval of significantly expanded
energy efficiency programs and recovery of the costs of such programs, I would invite the
Company to propose an interim decoupling adjustment. This adjustment should be
structured to adjust the second and subsequent year base customer charge of $21.33 for the
difference, on a per customer bill basis, between the portion of the Company's fixed cost
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residential revenue requirement that is allocated to volumetric rates and the revenues
recovered for such fixed costs through volumetric rates at weather normalized sales levels.

To meet the energy challenges of the 216t Century, Ohio wiIl need to greatly
improve the efficiency with which we use aIl forms of energy including natural gas.
Efficient price signals will be an important, but not sufficient, element in this
transformation. Our increasing knowledge of behavioral economics and experience with
utility energy efficiency pragrams has shown that utility efficiency programs can produce
significant net economic benefits. The Commission needs to encourage the cost-effective
expansion of such programs. And, we should not wait through the completion of a niulti-
year transition to a SFV rate design before doing so in full measure.

aul A. Centolella, Convnissioner
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NOTICE OF APPEAI,

Appellant, the Office of the Ohio Consumers' Counsel, in accordance with R.C. 4903.11

and 4903.13, and S. Ct. Prac. R.11, Section 3(B), hereby gives notice to the Supreme Court of

Ohio and to the Public Utilities Commission of phio ("Appellee" or "PUCO") of its appeal to

this Court from Appellee's Opinion and Order entered on itsjournal on January 7, 2009; and its

Entry on Rehearing, entered on its journal on August 26, 2009 in the above-captioned cases.i

Under R.C. Chapter 4911, Appellant is the statutory representative of the residential

customers of Vectren Energy Delivery of Ohio, Inc. ("VEUO" or "the Company"). Appellant

was a party of record in the PUCO cases from which this appeal is taken.

On February 6, 2009, Appellant filed a timely Application for Rehearing from the January

7, 2009 Opinion and Order in accordance with R.C. 4903.10. Appellant's Application for

Rehearing was denied with respect to the issues raised in this appeal by an Entry on Rehearing

entered on Appellee'sjournal on August 26, 2009.

Appellant files this Notice of Appeal complaining of the errors in Appellee's January 7,

2009 Opinion and Order, and August 26, 2009 Entry on Rehearing and alleging that the Orders

are unlawful and unreasonable. In particular the Appellee erred as a matter of law, in the

following respects, all of which were raised in Appellant's Application for Rehearing:

A. The PUCO erred in unlawfully approving the utility's proposed straight
fixed variable rate design when the utility failed to provide adequate legal
notice of the rate design pursuant to R.C. 4909.28 and 4909.19.

B. 'fhe PUCO's erred in unlawfully approving the utility's proposed straight
fixed variable rate design when the utility failed to provide adequate legal
notice of the rate design, violating VEDO's residential customers' due
process rights under the 10 Amendment to the Constitution_

i These Orders are attached as Attachment A and Attachment B.
1
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D. T7te PUCO erred in failing to respect its own precedent when there was no
showing that the need to change its position was clear and no
demonstration that its prior decisions were in error.

E. The PUCO established unjust and unreasonable rates, in violation of R.C.
4909.18 and 4905,22, when it implemented a rate design that was
manifestly against the weight of evidence in the proceeding, violating R.C.
4903.09.

WHEREFORE, Appeilant respectfully submits that the Appellee's January 7, 2009

Opiniun and Order and August 26, 2009 Entry on Rehearing are utfeasonable and unlawful, and

should be reversed, vacated, or modified. These cases should be retnanded to Appellee with

instructions to correct the errors complained of herein.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
(Reg. No. 0002310)
OHIO CONSUMERS' COUNSEL

By;
Maurereri R. Grady, (Reg. No. 0020847
Counsel of Record
Joseph P. Serio (Reg. No. 0036959)
Michael E. Idzkowski (Reg. No. 0062839)
Assistant Consumers' Cotmsel

The Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-8574 (telephone)
(614) 466-9475 ( facsimile)
uradv(r^occ.state.oh.us
serio(a occ.state.ohz^
idzkowski(aloc,c.state.oh us

Attorneys for Appellant
Office of the Ohio Consumers' Counsel
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice of Appeal of the Office of the Ohio
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hand-delivery or regular U.S. Mail this 26th day of August, 2009.

Ma4areen R. Grady, Codfisel of Reco
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CERTIFICATE OF FILING

I certify that this Notice of Appeal has been filed with the docketing division of the

Public Utilities Comnussion of Ohio in accordance with sections 4901-1-02(A) and 4901-1-36 of

the Ohio Administrative Code.

7 kxIA
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BEFORE
THE PUBLIC U'rILITIES COMM

In the Matter of the Application of VEDO
Energy Delivery of Ohio, Iac., for
Authority to Amend its Filed Tarit'fs to
Increase the Rates and Charges for Gas
Services and Related Matters.

In the Matter of the Application of VEDO
Energy Delivery of Ohio, Inc., for
Approval of An Alternative Rate Plan for
a Distribution Replacement Rider to
Recover the Costs of a 14rogram for the
Accelerated Replacement of Cast Iron
Mains and Bare Steel Mains and Service
Lines, a Sales Reconeiliation Rider to
Collect Difference Between Actual and
Approved Itevenues, and Inclusiori in
Operating Expense of the Costs of Certain

Reliability Programs.

SSION OF OHIO

Case No. 07-I080-GA-AIR

Case No. 07-1081-GA-AI.,T

APPLICATION rOR REHEARING
BY

`FiIG OFFICE OFI'HE. OHIO CONSUMERS' COUNSEL

Under R.C. 4903.10 and Ohio Adm. Code 4901-1-35, the Office of the Ohio

Consumers' Counsel ("OCC"), on behaif of approxiinately 293,000 gas consumers of

Vectren Energy Delivery of Ohio, Inc. ("VEDO" "Vectren" or " the Company"), applies

for rehearitlg of the 7anuary 7, 2009 Opinion and Order ("Opinion and Order") of the

Public Utilities Commission of Oluo ("Comnmission" or "PUCO") in thcse proceedings_

A number of parties, including Vectren, OCC, PUCO Staff, and Olvo Partners for

Affordable Energy ("OPAE ") , reached a settlement agrecment on most issues with the

exception of rate design and notice. 'Chis settlement agreement was not opposed by the
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other parties to the proceeding. The Cotntnission's Order approved the settlement

agreement, witlrout modifr.cation, and rrded on the remaining issucs of rate design and

notice, findiag that a Straight-Fixed Variable ("SFV") rate design shoald be implonrcarted

and concluding that notice of the SFV substautially complied with the statutes.

OCC asserts that the Commission's 4rder is unjust, unreasonable, and uniawful in

the following particulars:

The Commission erred by approving a rate design that includes an
inerease to the monthly residential custorner charge withont
providing consu ners adequate notice of the SFV rate desigu
pursuant to R.C. 4909.18 and R.C. 4909.19.

2. The Commission erred by failing to provida Adequate Notice of
the Second Stage Rate increases to the customers of Veetren,
violating custoniers' due process rights under the 14"' fuucndn7ent
to thc Constitution.

3. The Commission erred when it failed to comply with the
rcquirements ofR.C. 4903.09, and peovide specific Sndings offact
and written opinions that were supported by record evidence.

4. 'rhe Commission ei-red by approving an SFV rate design that discourages
customer conservation effotis in violation of R.C. 4929.05 and R.C.
4905.70.

5. The Commission erred by approving a rate design that
unroasonably violates prioi- Comniission precedent and policy.

6. The Commission erred by imposing the SFV rate design against the
manifest rvcight of the evidence resulting in unjnst attd unreasonable rates
in violation of R.C. 4909.18 and R.C. 4905.22.

The reasons for granting this Application for Rehearing are set forth in the

attached Mernorandum in Support.

2
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Respectfully subinitted,

JAh1INS L. MIGD1?N-OS'I'I2ANL)PR
CONSUMERS' COUNSEI,

^̂̂.

Grady, Counsel of Record
Josep P.'Serio
Mic ael S. ldzkowski
A istant Consumers' Counsel

Office of the Ohio Consulners' Counsel
10 West Broad Street, Suite 3 800
ColumUus, Ohio 43215-3485
(614) 466-8574 (telephone)

rady&o cc. s tate. o h. u s
serioCa)ocestate.ohus
i lzkowski(a)occ.state.oh.us
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IiEFORE
THE PUBLIC UTILITIES COMMISSION OF OI3IO

In the Matter of the Application of VEDO )
Energy Delivery o£Ohio, Inc., for
Authority to Amond its Filed Tariffs to ) Case No. 07-1080-GA-AIR
Inercase the Rates and Charges for Gas )
Services and Related Matters. )

In fhe Malter of the Application of VEDO
Bnergy Delivery of Ohio, Inc., for
Approval of An Alternative Rate Plan for
a Distribution Replacement Rider to
Recover the Costs of a Program for the ) Case No. 07-1081-GA-ALT

Aceelerated Replacement of Cast Iron
Mains and Bare Steel Mains and Service
Lines, a Sales Reconciliation Rider to
Collect Difference Between Actual and
Approved Rcvenues, and Inclusiori in
Operating h,xpense oPtlie Costs of Certain

Reliability Progranrs.

MEMORANDUM IN SUPPOR'I'

I. PROCEDURAL HIS'1`ORY

On September 28, 2007, VEDO filed a Notice of Intent to File an Application for

an incrcase in its gas rates and an Application for approval of Alternative Rate Plan for its

Dayton and west ceatral Ohio service area. VL;DO subsec7uently filed its Application an

November 20, 2007. The Application for a Rate .Inerease and an Altetnative Rate Plan

(together "Application") will affect all of VEDO's residential customers.

On November 5, 2007, the OCC, on behatf of the residential custoniers of VEDO,

movccl the Commission to grant OCC's intervention in this case_ On November 6, 2007,
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OPAE moved to intefvene. The OCC and OPAE Motions to Intervene were granted on

August 1, 20D8.

On lune 16, 2008, the PUCO StafPs Report of Investigation ("Staff Report") was

fited, as well as the Financial Audit Report subniitted by Eagle Energy LLC. OCC #iled

its Objections to the StatT'Report on.tuiy 16, 2008. OCC and OPAE filed Intervenor

testimony in opposition to the Company's Application on .Tuly 23, 2008.

Prior to the hearing in this proceeding, the parties, including OCC and Ol'AE

entered into settlenient discussions which resulted in a Stipulation and Recommendation

("Stipulation") that was filed on September 8, 2008. In the Stipulation, the paities

agreed, iri part, that the Coinpany shall receive a revenue increase of $14,779.153;,

receive total annual revenucs of $456,791,425; and have an opportunity to earn an overall

rate of return of 8.89%. The Stipulation also included lhe parties' agreenient to a Sales

Reconciliation Rider-A ("SRR-A") to allow the Company to collect defened revenues

previously approved by the Commission in Case No. 05-1444-GA-UNC.

However, the Stipulation did not resolve all issues. 1'he Staff and Cotnpany

proposals at hearing called for the implementation of the SFV rate design, which

represented a significant departure froni decades of PUCO precedent. OCC and OPAB

opposcd the SPV. Under the Stipulation, OCC and OPAB reserved their right to litigate

the rate design issueI and the 5FV rate design issue became the ccntral issue in the

evidentiary hearing that conimenced on August 19, 2008.

In the evidentiary hearing in these cases, OCC presented testimony opposing the

Staff s recommended implenrentation of an SIN rate design, and also testimony

' Sec Stipufat4on and Recoirvnendation (Sept. 8, 2008), Paragraph 14.

2
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demonstrating the adverse effect the SFV rate design will have on low-income custotners,

in particular.

Between Septeniber 3, 2008 and September 8, 2008, four public hearings were

held in Sydney, Dayton, and Washington Court Noase. At those hearings, vaxious

eustorrrers of VEDO spoke in opposition to the rate increase proposed and the SFV rate

clesign pr•oposed by tkie Company and the PLJCO Staff.

On September 26, 2008, the OCC and OPAE submitted a 7oint Initial Brief on the

rate design / SFV issue. VEDO and Staff also submitted Initial Briefs. 011 Oc.tober 7,

2008, OCC, OPAE, VI1DO and Staff filed 1Zeply Briefs.

The PUCO issued its Opinion and Order on January 7, 2009, which imposed the

SFV rate design on customers, siniilar to thc Commission's rutings in the previous Dutce2

and DEO3 rate Cases.s

II. STANDARD OF .REVI73W

Applications for rehearing are governed by R.C. 4903. t0. This statute provides

that within thirty (30) days aRer an ordcr is isstted by the Commission "any party who

has entered an appearance in person or by counsel in the proceeding may apply for

rellearing in respect to any matters determined in the proccediug."5 Furthermore, the

^!n t/te Malter of the ,4pplicrrtion ofDuke Enefbry Ohio, Inc. for an lncrease in Rates, Case No. 07-589-
GA-AIR, Opiniou and Order (May 28, 2008).

j/n the Matter of tGe r}ppllcation of The East Ohio Gas Company d/b/o Donrinion Eart Oh+oforArdhoriry
to lncrerrse Itrtles for its Grrr Distribution Serviee, Case No. 07-829-GA-AIR, Opinion and Order (August
28, 20D8).

° Opinion and Order at 11,

S R.C. 4309.10
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application for rchearing must be "in writing aud shall set forth specifically the ground or

grounds on whicli the applicant considers the ordet' to be unreasonable or unlawful."6

In considering an application for rehearing, Ohio law provides that the

Conunission "niay grant aod hold suclt reitcaring on the matter specified in such

applieatiou, if in its judgmertt sufficient reason therefore is made to appear."7 If the

C,onrmission grants a rehearing and determines that "tlre original order or any part thereof

is in any respect unjust or unwarranted, or sttould be changed, the eotnmission may

abrogate or modify the same ***."x

OCC having been granted intervention on August 1, 2008 thns meets the statutory

conditions that apply to an applicant for reltearing under R.C. 4903.10. Accordingly,

OCC respectfully requests that [he Commission hold a rehearing on the matters specified

below.

III. ARGUMENT

Assignment ot' Crror 1: The Conimission Erred By Approving A Rate
Design That Includes A Substantial Increase To The Monthly Residential
Customer Charge, While Reduciag The Volumetric Rates Without Providing
Consumers Adetluate Notice Of The Second Stage SF'V Rates, All Of Which
Is Required Under R.C. 4909.18 and R.C. 4909.19.

The Commissioat found in its Opinion and Order that the "notiees att issue"9 stated

the reasonable substance ofVEllO's rate design proposal and "provided sufficient

information for consumers to determine whetller to inquire fiuther into the proposal or

9 `rhe nolices at issue werc tmtices iequired under R.C. 4909.19 and 4909.19 whieh pertain to the
newspaper notice publication requirernenh, and the pre-filing notice, Teqttiredunder R.C. 4909.43. OCC's
Application Cor Rehearing is directed solely to the ne.wspaper nolice require.i under R.C. 4909_18 and
4909.19.
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intervene in the case."10 In addressing the newspaper notice required under R.C. 4909.18

and 4909.19, the Commission found that the notice had provided "sufficient information

to consumers to understand that VEDO liad proposed a new rate design along with its

proposed increase in rates so that consumers could determine whether to inquire further

into the case or to uitervene."I I Ttie Commission's findings are unreasonable and

unlawful and should be reversed by Entry on Rehearing.

A. The Content of the Notice

Tn a review of this issue, the key question is what did the newspaper notice say

that allegedly gave sufficieut information to eonsumers that would enable them to

understand that VEDO had proposed a new ratc design -- one which drastically departed

from thirty years of ratemaking precedent:

VEDO proposes changes to the rate design for Rate 310
(Residential Sales Service) and Rate 315 (Residential
Transportatioit Service) that initiate a gradual transition to a
stt-aigbt Exed variable rate for distribution service.tZ

Then VEDO provided, as part of the "description of the proposed changes to the ternls

and conditions appticahte to gas service,"13 the proposed rates and the average percentage

increase in operating revenue requested by the utility on a rate schedule basis. VEDO,

howevet-, only provided notice of'the proposed charges for Stage I rates for Rate 310

and 31 S. 1'hc notice of the charges shows a customer chargc of $1G.75 per meter

(Novetnber-April "winter rates") and $10.00 per tncter (May-October "sutnmer rates")

w Opinion aud Orde.r at 16.

u Id.

"Scc VEDO I_egal Noticc Of Pubtication. Eniphasis added.

" /rt
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with volumetric charges of $0.11937 per Ccf f'or the f rst 50 Ccf plus and $0.10397 per

Ccf for all Ccfover 50 C,cf.19

B. Tde Inadeqaacies of the Notice

The Notice did not include any explanation of what "straiglit fixed variable rate

for distribution service" mcans, despite fhe Commission's conetusion that tirere was

"suf"cient information for a customer to understand that VEDO had proposed a new rate

design." And "straight fixed variable" is surely not a concept that is widely understood

by niost customers. Nor does the Company explain what changes there are to initiate the

graduat transition to the SFV rate design. Moreover, nowlzere in the notice is a "gradual

transition" defined. Missing from the notice as well are the actual Stage 2 rates;, the

average proposed increase to customers under the Stage 2 rates;, and the date at which the

Stage 2 rates are to go into cffect (2010).

In addition, Stage 2 rates for Rate 310 and 315 were not even mentioned in the

Notice- Under the Stage 2 rates proposed in Vectren's Application, the customer clrarge

inereases liuin Stage I level sujniner rates of $10.00 to $11.96, Under Stage 2, rates

proposed by Vectren winter rates increase from Stage I levels of $16.75 to $20.04. The

inereased customer charges for Stage 2 were coupled with decreased volumetric rates for

Stage 2 of $0.8574 per Cef for the first 50 Ccf; and $0.7624 per Ccf for all voiurnes over

50. Without notice of ttte Stage 2 rates customers could not know or understanci a real

sense of the "changes" to rate design that were beiug proposed to implement the SFV rate

design. Nonetheless, all that customers saw was the very first year of the proposal. This

servod to prevent the typical consumer from understanding that increasing the fixed

portion of tlte customer chargc and deci-easing volumetric rates are what is meant by

6
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tnoving to the SFV rate design, wlrere eventually there will be no volumetric charges and

only a fixed flat rate customer charge.

Thus VEDO's customers were given a notiee ihat 1) f<tiled to expCain what a

straight 5xecl variable rate for distribu(ion meant; 2) failed to describe what the graduai

transitiou to this ttndefine(i straigtit fixed variable rate tneant to theni in terms of their

custonter charge and volumetric rates; 3) failed to alert custoiners that in 2010 the

eustomer charge would be increasing again in the winter months to $20,04 ancl

volumetric rates decreasing; 4) failed to show customers the impact of Stage 2 rates on

their bill: and 5) failed to show the Company's overall plan to move to a fitll SFV -- with

rto volrnuetric rates and a high unavoidable fixed customer charge.

Instead, Vectren's customers were left with the impression that the'rr customer

charge would inca-ease froni $7.00 year round to $ 10.00 in the suanmer and $16.75 in ihe

winter, whcn in reality there was inuch rnore of an increase to come to their fixed flat rate

unavoidable ctistomer charge. That increase would push the customer charge to $11.96

in the summer and to a whopping $20.04.

C. R.C. 4909.18 nnd R.C. 4909.19 Notice Requirements

The notice requirements contained in R.C. 4909.18 and R.C. 4909.19 are statutory

and cannot be waived. R.C. 4909.18 provides that, unless otherwise ordered by the

comniissiotr, the public utility must file, along with its application to the commission, "[a]

proposed notice for newspaper publication fully disclosing the substance of the

application."15 And, itTespective ofwhether the utility is required to file such notice with

ttie Counnission, R.C. 4909.19 provides ihat the utility must publish once a week for

u O.R.C.49U9.18
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tht-ee consecutive weeks in ncwspapers of gencral circulation throughout the affected

areas "tJte substance and prayer of its application".1e

Ttie Ohio Supreme Court has stated that ihe purpose of R.C. 4909.18(E) is "to

provide any person, firtn, eorporation, or association, an opportunity to file an

objection to the increase utrdcr R.C. 4909.19.i17 The Ohio Snpreme Court has

established two componcnts that a utility must nreet to establish that the newspaper notice

coinplies with R.C. 4909,18(E) and R.C. 4909.19. First, the company must demonstrate

that the Noticc "fully discloses the essential nature or qua]ity" of the application.l"

Second, the Notice mast be understandable and the proposal mttst be in a format "that

consumers can detenr»ne whether to inquire further as to the l, roposal or inteivene in the

rate case."19 Meeting both prongs is essential to provi(ling an opportuiuty for every

pcrson to uttderstand the full context of tlie proposal and dctennine whcther or not to file

an objection.

The flhio Supreme Court liolding in Comrnittee Against MR72° was that the

utilities failure to tnention the fimovative nleasured iate plaix service failed to meet the

notice requiretnents Because VL7AO failed to disclose the "esseruial nature or quality" of

the Stage 2 rates, it failed to rneet the first prong of Cmnnlittee Agrrinst MRT. As such,

the notiee is insuffrcient, thus violating R.C. 4909.18 and 4909.19, and depriving the

Commission of jurisdiction with respect to Stage 2 rates.

R.C. 4909. t9 (eniphasis added).

ConuniNee Agnin.cl MRT, el. rcG v. Ptrblic U1i1. Comnt. (1977), 52 Ohio St. 2d231, 234. (Hmphasis

added.)

° Ohlo Assoc. of Reahors v_ Pub. U it Comm. (1979), 60 Ohio St. 2d 172, 176, 175.

iv Id at 176.

20 Conrniinee Agninst MR7'v. Pub. Util. C,ovwn., 52 Ohio St.2d 231 (1977).
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Because the Notice failed to disclose the nature or quality of VEDO's proposal, it

deprived VEDO's custotners of their opportunity to be heard. Customers rcading the

Notice would not have been able to deterniine whether to inquirc ftuther as to the

proposal or intervene in the rate case. Had customers understood ttle drastic nature of the

VEDO's proposal, and the dramatic further inereases to the customer charge in Slage 2,

coupled with decreased volumetric rates, they would have been able to determine

whether to inquire further or intervene in this rate case. However, dtte to the insufficient

information in the Notice, the public was denied an opportunity to present evidence at thc

hcaring opposing Vectren's radical rate design and was denied the opporturtity to

chaltenge the levcl of customer charge to be imposed in Stage 2, and the appropriateness

of h-ansitioning to the SFV rate design in year 2 and beyond.

Vectren also failed to fulfill the second prong of the Notice test enwnerated in

Cotnrnittee Agains•t MRT, because the Notice was not understandable to customers to

enable thetn to determine whether they should inquire or take finther action. By using

the term "straight fixed variable" to describe the proposal, Vectren appears to have

deliberatety chosen to not disclose the substance of its rate design proposal. F'ew

customers ttnderstand -- or have ever even heard of the term "straight fixed variable."

Moreover, although the Company did publish notice of the first stage of its proposal,

V EDO did not publishing the Stage 2 impacts and its future plans to elintinate volumetile

ratcs completeiy. Thus, customers could not and would not have undestood the vast

chan6e in rate design being proposed by Vectren. This change fundamentally alters the

way customers have been billed for gas distribution setvice over the past tbirty years.

9
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Thns, under the standards set :Porth in Comnzittee Agalnst MRT, the cuslolners were

unable to determine wlletllcr to inquire futtller into the Company's proposal.

Withont alt the crucial infotTrtation about Stage 2 rates, the "essential nature or

quality" of the proposal to increase Stage 2 rates to customcrs was not disclosed to

VEDO's customers. Although customers may have been tnade aware that the Company

was proposing changes to the rate design, the Nodce gave no eltte as to the magnitude of

the proposed changes other than for the first ycar. Nor did it present Vectren's long-term

plan beyond Stage 2 to evetltually eliininate volumetric rates altogether and replace therrt

with a single flai unavoidabie customtT charge.2t Moreover, customers would not have

been able Lo disceru the true nature of the Company's proposal -- to eventually do away

wittt volumetric rates and ltave one very higll unavoidable flat rate custorrtcr charge -- a

charge that is incurrcd no matter how little or how much gas is used.

Assignment of Prror 2: '1'he Comntission Erred By Failing To Provide
Adequate Notice of the Second Stage Rate lncreases'1'o'1'Ite Customers Of
Vectren, Violating Customers' Due Process Rights Onder The 14t°
Amendment To The Constitution.

"The fundatnental requisite of due process of law is the oppottunity to be heard.s22 Dne

process for individuals is a constitutional right protected by ttte Fourtecntll Elmendlnent.

The opportunity to bc heard can have no meaning however, ifone is not informed of the

" Indeed tliis is what the Commission in its Opinion ancl Order derarmined to do. I7ie Connnission ordered
the cu.stotner charge to be increased to $15.37 per cnonth, with no volumetric rate after the t•irst year. See

Oliinion and Ot'der at 15.

" Cra atis v. O+rlean, 234 U.S. 385, 394, 43 S. Ct. 779, 784 (1914), cieing Lot isville& N.R. Co, v. Schmirtl,
177 U_S. 230, 236 (1900); Sbuon v. Craff, 192 U.S. 427, 416 (1901).
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issues in contcntion and consequently t:an not make a decision as to whether to challenge

or object to the tnatter.13

Since VEDO's notice did not sufficiently inform its customers of the issues in

contention, VEDO's customers were unable to make a decision as to whetlter to

cltaitenge or object to the matter. Custonters' opportunity to be heard could not be

assured or assured under such cireuntstances. Consequently, customers' rights to due

proct:ss in ttte fortv of an opportunity to be lteard were violated.

Assignment of Error 3: The Cotnmission Erred ByApproving a Low-
Incotne Pilot Program Without an Adequate I2ecot-d to Support the Order.

The fact that thcre is an adverse affect on low-use customers as a result of

implementation of the SFV rate design in these cases is without question- The

Commission in its Opinion and Order acknowledged:

Nonelhelcss, as we noted in Duke and DEO, we recognize tltal,
with this change to rate design, as with any change, there will be
some customers who will be better otf and some customers who
will be worse off, as cotnpat-ed with the existing rate design. The
levelized rate design will 9mpacl low-qsage customers ntore,
since they have not been paying the entirety of their fixed costs
under 4te existing rate design. Higher use customers who have
been overp^aying tlteir fixed costs will actually experience a rate
reduction. °

`I'he Cotnmission's Opinion and Ordcr attempts to rnitigate this adverse effect by

claiming that low-usage custotners have not been paying the entit'ety of their fixed costs.

`This statement is utade withont citation, and witllout any prior Conunission proceeding or

precedent that found ttlat high-usage customers were over-paying fixed cosLs under the

z1 See for exa nple Mullane v. Central Ilanover I3and &'frust Co., 339 tJ_S. 306, 313, 70 S. Ct. 652 (1950),

where the Court noted tltat "[t]he right to be hcard has little reality oi wodh unless one is int`orined fhat the
rnalter is pending and can choose for hirrue2f whefhet' to appear or default, acquiesce or contest."

'4 Opinion aod Order at 14. Hmpltasis added.
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previous rate desigm. In fact, the PUCO has ttever tnade sucli a finding of fact. Instead,

this statetnent is made a$er-the-fact and in the face of over 30 years of precedent25 using

a rate design witti a lower fixed eustotner charge and a higher volumetrie rate. As a

result, custonters are being forced to accept the financial fallout from this unsubstantiated

etaim being transformed into fact. '1'his statement by the Commission is a seti=fulfill ing

conclusion tcr support an otherwise unsupportable decision. The record is clear as to the

impact that the SIN rate design has on low-use customers; however, the actual impact

that an SFV rate design will have upon VT.DO's lowineome custoauers, especially non-

P1PP [ow-use and low-income custorners, is debatable.

The record in this case does not answer the que.stion ofhow the SFV rate design

impacts the non-PIPP low-income customer. It would seem axiomatie that suclt a

fundamerttal question would be fully explored and analyzed prior to approving such a

dramatic change in pnlicy, and not after-tlte-fact. The Connnission has approved the

SFV rate design in this case and in the Duke and DEO rate cases, without a full and

complete understartding of the harm that it may cause. Using another goverrunental

regulation analogy, this would be the equivalent to the FDA granting approval for a new

ZS See 7'r. Vol. I at 204, wltere Mr. I'uican referenced a 1978 case. In the Matter of the Application of

Colanrbia Gas of OLio, Lne., for an increase in the rates to be chatged and collected for gas servtce in the

villaga ofMt. Sterling, Ohio, Case No, 77-1309-GA-AIR, In tke Matterof the Applfcation of Colavnbia Gas

ojOhio, b+c_, for an increre.se iu tlhe rates to be chmged and collecred for gas service in the Ciry of Martins

1•irry, Olrio, Case No. "77-1428-GA-AIR, Opinion and Order at 12-13 (May 24, 1979). Where the
Commission noted that °In these proceedings, applicant proposes to replace this rate with a rate struchire
incotporatiug a fixed monthly customer charge reflecting costs which do not vary with usage und a unifortn
rate pet Mcf for gas consumed" at 12. 7'hc Corurnssion fuYhey concluded 1hat, "The Cwnrnission has

approved tlri.c prpe of rate sehetlnle in ilre belief that it is cost fusafred artd witia theinteresl.s of

conservation frtniy in vietv' (emphasis added) at 13. Thus the Conunission recogoized a custoiner charge
courprised ot a low r.ustomer charge and a volumetric rate better servedconsetvation.
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drug betore knowirtg the fuIl extcnt of any potetttial harmful effects of tltat: new drug.20 It

is the responsibility of tlie drug inanufacturer -- as a proponent -- to denlonstrate that the

prodttet is not dangerous.L' Snnilarly it is the responsibility of VEDO and Staf.f-- as the

proponents of the SFV rate design -- to demonstrate ttiat the SFV rate design will not

liarrn non-PIPP low-income customers- it is not an intetvening parties' responsibility to

prove that the SFV rate desigrt is not just and reasonable, but instead it is the Company's

burden to prove that the change to an SI%V rate design is just and reasonable.2R

1'hc SFV ratc design approved by thc Comnussion is bad public policy for

VfiDO's low usage and low-income residential customers who will now be forced to

subsidize VEDO's larger and high-use customers. The SFV rate design Ixas the effect of

malcing the distribution cost per Mef that a customer faees higher at lower consumption

levels tliau at higher consumption levels.L9 Sueh a rate design is inherently unfair to low-

usage low-income customers, who because of their limited means, likely live in smaller

ttwelhrlgs, such as apartments, and use less uatural gas than homeowners with large

homes. The SFV rate design is not olily unfair to fhese customers with small incomes, it

is extremely insensitive in its timing; coming on the heels of several years of belt-

tightening by America's working poor, amidst a nationwide mortgage foreclosure crisis

J6 hr tlre Maiter ofthe Applicaliou of Ol+io Edison Conipmty, the Clevelartd Electric Iltumtnating Conepany

mrd the Tnferto Edis•on Cornpany for Authority to Establish a Standard Service Offer Pursuant to R.C.
4928.143 in the Form ofan Electric Security Plan, Case No. 08-935-EL-SSo, Prefiled '1'estimony of

t2ichnrd Cabaan at 17-t 8 (October 6,2008).

'''' ltl.

2" In a rate ceise, there is jm dispute that the Company has the borden of proving that its Application is jast

and reasonable. R.C. 4909.18 states that, "[Alt sach hcaring, the barden of proof to stmw tlrat the

proposals in the application are just and reasonable shatl be upon the puhlic utility." Emphasis

added. R.C. 4909.19 also states, "[A]t any hearing involving rates or charges sought to be increased, ttie
burcten of proof to stloav that the increased rates or cbarges nre jnst and reasnnNblc sha11 be on ttie
public ntitity.° Ptnphasis added.

'v StafrEx. No. 3(Puicau Direct Testimouy) at 6 (Aagust 22. 2008)
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and with the cormtry in a looming recession and possibly facing a depression, a fact

uneontested in the recozd 3o

The Commission stated a concern with the iinpaet that the change in rate structure

would ltave on sorne VEDO custotners, and recognized that sorne relief was waiTanted

for those customers. Such a finding resulled in an Opinion and Order that is internally

inconsistent. On one hand the PUCO declared that the SFV rate design to be a superior

option to a revenue decoupling rncchanism with a lower fixed custumer charge }1 Yct, on

the othcr hand, the PUCO acknowledged the negative impact that the SIN rate design

wotdd have on non-PII'1' low-income customers.}Z

In the previous cases, we approved a pilot program available to a
specified number of eligible customers, in order to provide
incentives for low-ineome customers to conserve and to avoid
penaSizing low-income customers wlro wish to stay off of
programs such as PIPP. We have emphasized that thc
irnpleinentation of the pilot program was important to onr
decision to adopt a levelized rate design in that case. Thcrefore,
tirc Convnission finds that VEDO shorild likewise iniploment a
one-year low-income pilot program aimed at helping low-iucome,
low-use cnstomers pay their b ►lls.

As in the prior cases, the custoraers in the low-incotne pilot
progranr shall be non-PIPP low-usage custotners, veritied at or
below 175 percent of the poverty level. DEO's program should
provide a four-dollar, monthly discountto cushion mucir of the
itnpaet on qna]ifying customers. This pilot program should be
made available one year to the first 5,000 eligible custamers."

Thus for the first year of the SFV rate design, the eligible non-PTPP low incomc

customers will only experiencs an incrcase frotn $7.00 per customer per month to $9.37

10 Opinio» and Order at 15

Jd. at i 1-23.

32{d.at14.

31 ld., liniphasis added.
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pcr customer per ntonth.3A Howevet- in year two -- when the pilot program expires -- the

same non-PIPP low income customer will experienee an even greater inerease -- from

$9.37 per customer per month to $18.37 per customer per month. Thus any "penalty"

that ntay have been avoided in year one is niore ttian doubled in year two and beyond.

To the extent that the Commission orderecl this smail offcring to help low-use

low-incotne customers wtio will be penalized through the implementation of SIN, it

remains entirely unclear why this benefit evaporates after one year when the SFV will be

in place for a longer period of time. Ivloreover, the Commission failed to explain why

such an important program for VEDO should be only one-half the size of Duke's,

especially with rto evidence in the recorfl that VEDO has half the non-PTPP low income

customers that Duke has. If the low-income pilot is to have any siguificance and benefit

for non-PIPP low-incon c customers, tltcn it must be available to a contpas-able tnrmber of

customers -- wltich for VEDO would be approximately 10,000 customers, and it should

extend beyond year 1.

The Cor miission's Opinion and Order established a rationale for the low-income

pilot pingram, but the Comntission provided no analysis to support how the approved

pilot program wottld be sufl"icicnt to achieve the stated purpose, for either year one or

beyond. Tlte Opinion and Order stated:

In the previoas cases, we approved a pilot program available to a
specified number of eligible customers, in order to provide
incentives for low-income customers to conserve and to avoid
penalizing low-income customers who wislt to stay otf'of
programs such as PIPP 35

^" Tlte inerease will be liinited to $2.37 6ecause of the $5.00 pilotprogeam credit.

's C)pitiion and Order at 14.
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The pilot program was approved by the Conunission without the benefit of'sttfficient

understanding of the extent of the need that the Comrnission allegedly addressed. As

OCC witness Colton stated:

We found tliat exactly half (50%) ofOtuo's low-income natural gas
custome's had natural gas burdens of below the m.ininturn
necessary f'or those households to gain benefits froni pariicipation
in the Ohio PIPP 3f

Thus, it is ttot utireasonable to conchtde that there are thousands of non-PIPP low-inemne

customers in VEDO's service territory. In such a case, the Conunission's pilot prograni

for 5,000 customers for only one year is woefttlly inadequate and wiil not oonre close to

meeting the need caused by the SFV rate design,or achieving the Commission stated

goals.

Assignment of Grrur 4: The Commission Erred By Approving An Sh'V Rate
Design That Discourages Customer Conservat'ron Efforts In Violation Of
R. C. 4929.05 An d R.C. 4905.70.

The SFV rate design approved by the Conunission does not promote enstomer

efforts tn engage in eonservation ofnatural gas, and instead would cnc.ourage increased

usage of riatural gas. Sucb a rate design is contrary to the State policy:

(A) It is the policy of this state to, throttgliout this state:

(4) Encourage inuovation and market access for cost-effective
supply-and demand-side natural gas services ancl goods;37

The SFV rate design approved by the Commission impedes the developmertt of

Deinand Side Mangement ("DSM") innovation in Ohio for a mtrnber of reasons. The

SFV rate design sends consutners the wrong price signal; it will harm consumers who

'c 0CC Fx. No. 2(Colton Direct'festimony) at 28 (July 23, 2008).

" R.C. 4929.02.
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have invested in energy efficiency by extending the payback period; and it will take away

control that consumers have over their utility bills.

Instead of impeding DSM programs, the Coinrnissiou, bas a statutory duty to

ulitiate programs that promote cotiservation. R.C. 4905.70 states:

'1'he ptiblic utilities commission shall initiate programs that will
promote and encourage conservation of energy and a reduction in
the growth rate of energy conswnption, promote economic
efficiencies, and take into account long-run incremental costs.

The SPV rate design serves the Company's limitecl cost recovery interests, but fails to

promote conservation for the reasoats discussed below. Statc policy and statutory

mandates direct the Cornmissiou to act in such a manner so that the rato design it imposes

on customeis lias a positive effect on energy eonservation.

The Commission has the responsibility to approve rates that are just and

reasonable.38 An SFV rate design does not meet ttre State policy of'promoting enexgy

effciency'v and violates the legislative mandate to the Cotiunission to initiate programs

to promote and encourage conservation.AP It is inlportant as part of the regulatory

compact to niake euergy efficiency a success, that the Commission consider uot only

company incentives and revenues but also customer incentives to participate in prograrns.

If customers invest in energy efftciency orily to see their payback periods extendad, this

inay have a chilling effect on continued investments in energy efficiency. Such an

outcome is anathema to the intent of the law. Therefore, the SFV rate design results in

the implementation of ratcs that are unjust and unreasonable, and the Commission should

revorse its Opinion and Order ori rehearing.

1e RC. 4909.18 and R.C. 4909.19.

" tt.C. 4929.02(A)(4).

`o R.C. 4905.70.
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desig

A. The SFV rate design sends the wrong price signal to consumers.

The Comntission's Opinion and Order improperly stated that a"levelized rate

sen(is better price signals to eustomers."41 1'his contradicts the fiutdamental tenet

that high natural gas commodity prices generally send a signal to consutners that

encourages conservation. Thc SFV rate desigu coittradicts that basic message because it

decreases tfte volumetric rate whilc sigrti6cantfy increasing the fixed portion. At a time

when VEDO's marginal costs for natta•al gas and energy prices generally are increasing,

the SPV rate design sends the wrong price signal to customers, because as consumers use

niore natural gas the per unit price decreases under the SFV design. This is absolutely

the wtnng price signal to send consumers making decisions on the consumption of a

precious naturalresource.

Tlfe SI' V rate de.sign fails to send the proper price signal to encourage

conservation. To the extent that the Company and/or Staff are concerned that the present

rate desigrt (eonsisting of a lower customer charge and a higher volttntetric rate) does not

euab[e the Company the ability to collect sufficient revenues, it should not bc ignored

that the t-egulatory principles ltave lotrg been in place that a Cotnpany is not guaranteed

cost recovery. Rather rates are set by the Commission in order to permit the Company

an "opportunity" to col lect a fair rate of return -- rates are not designed to "guarantee"

the utility anything.°2 The opporttlnity to develop a more stable revenue stream can be

Opinion and Order at 12.

6irrefreld Watcr Wor•ks & Improvement Con+pany v. Pub. Serv. Cbnam. of West Virginia, 43S, Ct. 675,
692 (kwe 11, 1921) ("A puhlic utility is entitled to sach rates as will pernut it to earn a retun. on the vatue
of the pronerty wliich it employs for the convenience of lhe public "^*; but it has no constitutional right to
profits such as are realized or nnticipatcd in highly profitablc enterprises or speculative venturas.")
Gnmlmsis ndded.
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addressed by the irnplemeitation of a deeoupling mechanism with appropriate

sateguards, in a nranncr that does not discourage customer conservation efforts.

T'he only conelusion that the Conunission should have reached in these cases is

that the price signal froni the SFV rate desigZr is improper. Therefore, the Commission

stiould reverse its Opinion and Order approving the SFV rate design on rehearing because

ttie resulting rates are unjust and utireasonable.

B. SEV rate design removes the customers' incentive to iuvest in energy
efficiency because the 5PV rate design extends the pay baek period
for encrgy cfficicncy investntents made by consumers.

The Commission noted that a"critical"4' component of its docision on the SFV

rate design was the provision for energy efficiency projects. The Op.inuon <wd Order

lauded the estabiishment of the programs because they were "consistent with Ohio's

economic and energy policies.i44 However, the Opinion and Order was seSective with

what parts of the decision are consistent with the state economie policy and which parts

are not. For example, the Opiniori artd Order imposeti the SFV rate design despite the

fact that it will lengthen the payback pei-iod for etiergy efficiency investments.

Customers who have invested in energy efficiency rneasures such as additional home

insnlation, more efficient furnaces and water heaters -- as a rational response to

inereasing gas costs, and in response to the very same state econoniic anci energy policies

that the PUCO touted -- will see their invesbnent retorns dintinished and payback periods

" Opinion and Order at 12.

c' (d
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lengthened as a result of the change to an SFV rate design.a5 'fhis is another reason that

the SFV rate design discourages conservation.

This issue becomes even more important in light of the fact that many of the

conselvation efforts that customers have undertaken in the recent past were also based on

the current rate design which provided customers greater incentive to conserve. This is

because the current rate desigu consists of a lower fixed customer charge and a higher

volumetric charge. Prior to the imposition of the SFV rate design, customers could see a

direct reduction in bills as a result of less usage due to conservation efforts. Customers

made those conservation inve.stmeut decisions in good faith and in reliance on the

regulatory rate design in place consistent with the very same policies that tout energy

efficiency efforts. It is patently unfair to now change the rules that enstomcrs relied on.

A clrange to the SFV rate design will extend the paybactc period of energy

effcicncy investnrents became a greater portion of the bill will be recoverecl in the fixed

charge and a smalter portion in the volumetric portion.46 Mr. fuican disruissod this

difference claiming that it was an artificiat ptice signal 47 But the fact relnains that if the

goal is to achieve Inaximuns conscrvation, then the best price s'rgnal is one that includes

the largest vohlinetric cliarge and the lowest Iixed cliarge. Tlris is consistent with tlie fact

that the aclual cornmodity of gas which comprises the largest portion of a customer's

total bitl is based on votume.

Mr. Puican attempted to defend his position by indicating that the artificial

inflation of the volurnetric charge beyond cost would lead to an over-investment in

OCC Ex. No. 3 (Novak Dârecl Tesiimony) at 2 i.

n° Tr. Vol. VI (Puican) ul 26 (Ang. 28, 2008).

" Irl.
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consetvation." Ilowever, despite this dubious claim, there is absolutely no evidence in

the record of auy instances of over-investment in eoxiservaiion as a result of the eurre,nt

rate design.

Beoause the SFV rate design lengthens the pay back period for conservation

investments, the SPV tate design has the effect of reducing ttie customer's incentives to

invest in energy efficiency. The cost per unit under the SFV rate design declines as

consumption grows which sends the wrong price signal, and the customers who invest in

energy efficiency investments face longerpayback periods.°a The Cotnmission was faced

with a decision to impiemcnt a rate design that has a negative impact on a custotner's

payback analysis, or a rate design that positively impacts the payback analysis. In order

to adhere to the state policy in R.C. 4929.02 and R.C. 4905.70, the Commission must

implement thc latter rate design. In these cases, that would be the rate design that

inchtdes a smaller customer charge ($7.00), a higlter volumetrie rate, and a decottpling

meclianistn with appropriate saFeguards_

Making a radical rate design shiR to a SFV rate design is especially unfair for

customers who have invested to become more energy efficient as a response to actions

urged by State and Federal energy efficiency policies. In tius sense, an SFV rate design

reduces some of the controt customers have over their utility bills, because more of their

bill is uncontrollable or fixed and less is controlIahlc or depenclent on their volumetric

usage.

The reduction that would be made to the volnmetrie rate resulting &om att

increase to the customer charge under an Sk'V rate design cottld affect eonsumers'

°R Icl. at 27 (Avg. 28, 2008).

91 OCO Ex. No. 3(Novak Uireet `restimony) at 21.
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conservation investment decisions. Although the commodity costs do represent the

largest portion of a residential customer's bill, the reality is that con,sumers have tnade

conservation decisions based on the eurrent level of volumetric billing. Based on this

evidence, it is a given that ilie SF'V rate design will reduce the benefits and will extend

the payback period of energy efficiency investments. Therefore it shoutd not be

approved by thc Comniission.

In reality, each consunier is different in how they approach energy eff ciency

investtncnt deeision-making. The Cornmission's role is to put in place a rate design that

will be most effective at removing barriers or most ettective at promoting consumers'

investment in energy etticicncy. The only eonclusion that the Commission can reach is

that the SFV rate design, and the ratcs proposed there rmder, extend the paybaek period,

and arc therefore unjust and unreasonable and should not be approved by the

Commissiou in those cases.

Assignment of Error 5: '1'he Commission Erred By Approving A Rate
llesign'rhat Unreasonably Violates Prior ('ommissiou Precedent And Policy.

`t'he PIICO has identified gradualism as one of the regttlatory principles that it has

incorporated as part of its decision-inaking process.50 However, for gradualism to have

any legitimacy as a regLilatory pi-inciple, it must be applied with a certain level of

coasislency and transpu-ency and not haplrazardly or in a manner designed to merely

justify the end results. Gradualisin had been relicd upon in prior cases in such a mamler

that increases to the fixed portion of ttie customer charge were limited to $1.00 to $2.00

per customer per month.54 However, in this case, the PUCO Staff ctaimed that ahnost

so SWff Lx. No. 3( Puiean Airect Testiinony) at 9,

51 Sce footnotes 56-64.
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doubling or tripling the eustomer charge -- increases of $6.37 and $1 1.37 -- reflect

gradualism.52 'I'he YUCO unreasonably relied on the Company and Staff argutnent tf at

the principle of gradualism has not been ignored by the implementation of thc SFV rate

design, despite a clainl tfrat, "the Cotnmission is sensitive to the irnpact of any rate

increase on customets, especially during these tough economic times53i the Opinion artcl

Order nonetheless imposed increases of $6.37 and $ t 1 37 per customer per month over a

two--year period, without any resemblance to the principle of gradualism that the PUCO

adhered to for over thirty years. Thus, after two years, customers will see their castomer

charge nearly triple. Given tf at the current customer charge is $7.00 per customer per

month, these inereases are not gradual increases. Rather these increases to the fixed

portion of the eustomer eharge represent enormoas inereases in the customer charge attd

they violate the principle of gradualism. This demonstrates the PLJCO's failure to be

guided by its own regnlatory principles in these cases. Such disregard for the principle of

gradualism hartns VEDO's residential consumers and the regulatory process.

The Opinion and Order ignored numerous prior cases where gradualism was

applied in a nnich tnore reasoned and measured manner. In a Columbia Gas case, , the

Commission noted that the Staff reconnnended a Customer Charge of $6.00, which was

lower than the calculatc(i chargc of $7.79, based on principles of gradualism and

stabiiity.54 As part ofits (lecisiou, the Coromissian coneluded:

" Ti. Vol. IV (1'uican) at 113-114 (August 25, 2008).

51 Opiniou & Ordet' at 15.

54 /n tke Mnt/erof th,e Applications of Colutnbia Gas of Ohio, btc., ta Establish a Unifbrm Rate for Natural

Gas Service Within tlre Conipa+ry'c Lake Erie Region, Na7htvest Region, Cetitra! Region, Eastein Regiori,

arid Sorulterrszern Regio», Case No. 88-716-GA-AIR et. al, ("1988 Colmubia Gas"), Opinion and Order at

87 (October 17, 1989).
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While it is true that the customer charge proposed by the staff
tnight not recover all customer-relatedcosts, it is important to
note that costs, while very important, are not the only factor to
consider in establishing the charge. I'he Commission innst also
consider the customers' expectations, acceptance, and
understanding in setting rates and balance these factors
accot-dingly with the determined costs.5s

In accepting the Staff position irr the 1988 Colunibia Gas case, the Cotnniission noted

that "f t]he Staff's application of the aecepted ratenaking prineiples of gradualism and

stability is reasonable.i56

Both the Staff Report and the Opinion and Order in another Columbia Gas case,$7

echoed the sanie belief in and reliance on gradualisni. The Cotnmission noted that:

StafTcontends that its proposed customer charge of $6.25 is
reasonable, since the castotiier charge is meant to provide a utility
only with a partial recovery of its fixed costs and sinee the charge
it proposes is in keeping with the accepted rateinaking principles of
gradualism and stability.i$

'1'he Commissiott fitrther elaborated on these principles, when it ruled that:

We heard a grcat deal of testitnony at the local hearings regarding
the detrimental impact that an increase in the customer charge
would ltave on low- incorne custotners (See, Cincinnati Tr. 29-30,
54, 61, 93). We believe that it is appropriate in this case to
keep the customer charge at its current level in order to
tninimize rate shock that would otherwise be experienced by
residential enstomers.ss

" ltl. at 89. Ernphasis added.

56 I[1.

" fir tHe Matteroftlte Applications ofColuntbia Gas of Ohio, bic., to Establish a Uniform Ratefor Natreral

Gas Serrice Witkirt dre Compm+y's Nortlrwestern Region, Lrtka Erie Region, Centtxcl Region, &tstern

Regiorr, and Soutlreosteru Region, Case No. 89-616-GA-.41R et. al. ("1989 Colnmbia (ias"), Opinion and

Order at 80-82 (April 5, 1990).

° 1989 C'olumbia Gas at 80,

tn the Matter ofthe Application of tlre Cincinnati Gas & Electric Conrpany for an Irrcrease in Its Rates

for Gas Service to All Jaristlictional Customers, Case No. 95-656-C'iA-AiR, Opinion and Order at 46

(December J2, 1996). Etnphasis added.
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Tlle Staff view of gradualisin, as noted throughout the many Staff Reports, has

been in the context of Compatiy-proposed custonier charge increases of only $2.00 to

$4.00. lit most cases, tlxe Staff Report notes that in making its recon7mendation, the Staff

recognized and prescribed to ratenialcing principles of gradualism within the revenue

distributions.GO 1'his same language also appeared in Northeast Ohio casewhere the Staff

Report stated, "[i]n recon2mcnding customer charges, Staff recognizes and prescribes to

the establishe(l catetnaking principle of gradualism within the revenue distributioll.""r

Ttle satne or sirrtiiar statetrtent appeats in the Cirtcitulati Gas & Electric, Case No.

01-1228-GA-A1R, StaffReport,f'9 in ttle Cincinnati Gas & Electt-ic, Case No. 92-1463-

GA-AIR Staff Report,63 Columbia Gas of Ohio, Case No. 91-195-GA-AIR Staff

Rcport,f"t Dayton Power & Light Company, Case No. 91-415-GA-AIR Staff Report,e,5

and the River Gas Company, Case No. 90-395-GA-A1R StaffReport-6G

The Cominission in its Opittion and Order contemplated the potcntial harmful

etTects of rate shock fi•otn the SFV rate design, but never acted tqaon its query:

60 br Ihe Marter of*the C.arnplaint artd Appeal of'Ozford Natural Gas C,omparay f+-onc Ordinance No. 2896,

Passed by tlre Corarcil of fhe Ciry of Oxford orr Febnray 7, 2006, Case No. 06-350-CiA-CMR, Staff Report

at 26 (Septcmber 19,2007).

01 In tlre Matler of 1he Applicrrtion of Northea.st Ohio Na¢ural Gas Corp. for an Irrcrease in its Rades aad
Charges for Natural Gas Senvice, Case No. 03-2170-GA-A1R, StafFRaport at 44 (August 29, 2004).

" lit Itre Malter of the Appiication of the Cincinnati Gas & Electric Conrpanyfor arr Irtareose in its Gas

Rates in its S'ervice Ten•itory, Case No. 01-1228-GA-AIR, Staff Report at 57 (January 1, 2002).

t'' lit tlre AAatter of the Applicatton of tire Cincitartati Gas & Elecdjic Company to Ptte an Application for an

Irrcrense in Gas Ratex in its Service Area, Case Nn. 92-1463-GA-AIR, Staff Report at 29 (March 17, 1993).

03 In the Malter• of tbe Application of Colurnbia Ga.s of Ohio, bac., to Increa.se Gas Sales antf Certain

Transpartation Rates Withitr its Service Area, Case No. 91-195-GA-AIR, Staff Report at 58 (Atrgust 25,

1991).

" Irr rhe Matrer• of tfre Application of tfte Qayton Power and Lrght Company for• Authorlty io Anrenri its

I-'iled Tmiffs to Increase flte Rate.s anrl precederets Charges for Gas .Service, Case No. 91-415-GAA1R,

Staff Report at 45 (November 13, 1991).

'6 Jn the Malteraf tlre Rfver Gas Comparry for Authow-ity to Arnenrt fis Filetl 2'ariffs to Inerease the Rates

tmtt Charges for Gas Service, Case No. 90-395-GA-AIR, Staff Report at 31 (October 29, 1990).
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Before strictly applying cost causation we znust consider atid
balance other important public policy outcomes of rate design.
* Cart it be implernented without rate shock - that is, with
sensitivity to gradualism?G'

Ffistorically, the principle of gradualism has been accepted in the form of mitigating a

customer eltarge "inercase" from $6.77 to $6.00bs or from $5.23 to $5.00c9 or even

keeping it at $5.70.7° Dm'itig that period when the gradualism principle was adhered to

the cominodity prices were generally more stable. However, there is no evidence to

support an argunient fbr adherence to the principle of gradualism only at a time when

commodity prices are at a lowcr level. The Conunission should adhere to the principle of

gradttalism when considering a $7.00 customcr charge rnay.increase to $13.37 or $18.37

per customer per month, especially when the commodity prices are over $8.OOflvle£7 1

The uecd for gradualism grows as consumers face greater costs; the need does not

cleclinc.

The problem with the Commission's Opiniort atrd Order is that it is not a long-

term niove to the SFV rate design. Should such a shift occur, it should be gradual with

slnall incremental incrcases in the fixed customer charge and with the opportunity to

evahtate its itnpact on custorner conservation and affordability.

67 Clyder a125.

6S In the Mnlter of the Applieaturn of the Cincinnati Gas & Electric Comparry fo File an AppZieation for an

lncren.se in Ga.s Rates in its Service Area, Case No. 92-1463-GA-AIR, 5taff Report at 29 (March 17, 1993).

°° In 1he Matter of tlre App7ication oft(re Dayfon power and Ligkt C'ompany for Authority to Amend its•

Piled 7ariffi to Licrcase the Rates and prec•edents Charges jor Gas Service, Case No. 91-415-C;A-AIR,

Staff Report at 45 (November 13, 1991).

°p In lhe Mntter oftlie App)icntion of the Cincirntati Gas & Electric Conzpany for ari Increase in Its Rates

for Gas Service to A11 Jnrisrlictionat Crrsiomers, Case No. 95-656-GA-AIR, Opinion and Order at 45-46

(Aecembcr 12, 1996).

r' Staff 13x. No. 3(Ptiican Prefileti Testimony) at 3-4 (August 22, 2008).
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Assigument of Trror 6: The Commiysion Erred By Imposing The ST+V Rate

Design Agahtst The Manifest Weight Ot The Evidence Resnlting Tn Unjust
And tJnreasonable Rates In Viotation Of R.C. 4909.18 And R.C. 4905,22.

One of the keys to the PUCO's dccision to impose the SFV rate design was ilhe

use of P1PP customcrs as a surrogate for all low-incotne custpmers.?Z In making this

decision, the Commissiou coinpletety accepted and relied oti the testimony of the Stalf

witness an this issue." It is rtotewortlry that other thart maldng this statement, the Staff

provided no objeetive evidence or statistical data to support this positiorL Instead, only a

subjective conclusion was provided -- one that justified the end conclusion in favor of the

SFV rate design. Inasntuch as Staff provided no objectivc data or statistical information

in support of the statement, the OCC and other intervenors were denied an opportunity to

explore the credibility of such infonnation.

In contrast, the OCC presented the testitnony of Roger Colton which relied on

statistical analysis of data provided by the Energy Informatiott AtJtninistration74 and

United States Census data.75 Despite the fact that Mr. Colton based his obscrvations artd

cottelusions on objective data and statistical analysis, the Opinion and Order completely

disconntcd his testimony.'6 In doing so the Commission held Mr. Colton's testimony to a

significantly iiiglier standard than the testimony provided by Staff. This double standard

was nnfair and had the impact o1'shiRing the burden from Staff-- who relied on PIPP

customers as a surrogate for all low-income customers -- to the OCC.

" Opinion and Ordov at 13.

n Id.

la OCC L:x. No. 2(Co(ton Direct Testimody ) at 7(July 23, 2008).

's Id. at 7-10.

" Opinion and Order at 13.
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The Opinion and Order stated that the data relied on by Mr. Colton "may be

anreiiable: ''7 However, this conclusion ignored Mr. Colton's explanation:

The caution abont census -- the use of census inforniation on
expenditures doesn't go to the sarnple size. 'Phe caution goes to
using the American Community Survey to establish the -- the
answe- is yes 1 am aware of this caution. The caution goes to
using the census data to establish the -- the actual dollar figure for
a -- for a natural gas bill, and it doesn't apply sunply to the
Amcrican Community Survey. It appiies to Depatlsnent of labor's
Consumer Expenditure Surveys and any other survcy because
people tend to overstate their -- their natural gas bills and I. don't --
I didn't believe when I use this data, I use it beeause I don't
believo that caution is applicable to -- to what I used it for in that I
don't nse the A.tnerican Community Survey to say that the natural
gas bill in Montgoniery county or the natural gas bill in Ohio is
$21.03. What I used it for was to establish the relationship
betweeu -- between iuconres to look to see whether the bill for low
incoine households versus middle income households versus high
income households, what those relationships are.

The Opiarion and Order nonetheless conchtded that, "We find that the record

demonstrates that low-income customers, on average, would actually enjoy lower bills

under the tevelized rate desigtu"'s '1`he record may indicate that PIPP customers -- who

are higher use customers -- ntay benefit fi-otn the SFV rate design, but the record does not

indicate that non-PIPP low income customers will fare as well. In fact, by relying on an

average of PIPP and non-PIPP customers to reach that conclusion, the PUCO actnally

confirmed Mr. Colton's testimony. This ilaw underlies one of the key premises to the

decision to impose the 5FV rate design on customers. As such, both the premise and

conelusioa are flawed and the Cominission should correct this flaw by reversing its

decision on the SFV rate desigp.

rz 1l+.

" Opinion and Order at 13, Amphasfs added.
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Without the acceptance of Staff's unsupported statement regarding PII'P

customet's as a surcogate for non-PIPP low-iuconie custoniers, it is micontroverted that

the SFV rate desibm has a negative impact on low-income customers. Thus thc resulting

rates are unjust attd unreasonable.

IV. CONCLUSION

For the reasons set forth herein, the Commission should issue an Entry on

Rehearing that reverscs the Finding and Order approving the straight fixed variable rate

design. Additionally, the Cominission sitould reverse its finding that the notice provi<led

for Stage 2 rates was sufficient, and should order the Company to reissue a corrected

Stage 2 notice and conduct proceedings foeusing on the appropriateness of the Stage 2

rates.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS' COUNSEL

ure6in ly. Gr^f<y; t ouasel of Itecord
'seph P.Serio
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BEFORE

THE PLIBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The East
Ohio Gas Company d/b/a Domfrtion East
Ohio for Authority to Increase Rates for its
Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of an Alternative Rate
Plan for its Gas Distribution Service_

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval to Change Accounting
Methods.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
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Throngh an Automatic Adjustment Clause
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In the Matter of the Application of The East
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Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-GA-AAM

Case No. 08-169-GA-ALT
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OPINION AND ORDIIt
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otherwise fully advised, hereby issues its opinion and order.
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Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, Mark S. Yurick, and Matt White,
65 East State Street, Suite 1000, Columbus, Ohio 43215-4213 and Vincent A. Parisi, 5020
Bradenton Avenue, Dublin, Ohio 43017, on behalf of Interstate Gas Supply, Inc.

The Legal Aid Society of Cleveland, by Joseph P. Meissner, 1223 West 6th Street,
Cleveland, Ohio 44113, on behalf of The Neighborhood Environment.al Coalition, The
Empowerment Center of Greater Cleveland, Cleveland Housing Network, and 'The
Consumers for Fair Utility Rates

Sheryl Creed Maxfield, First Assistant Attorney General of the State of Ohio, by
Duane W. Luckey, Section Chief, by Stephen A. ReilIy and Anne L Hammerstein,
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Assistant Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of
the staff of the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Joseph P. Serio, Larry S.
Sauer, and Gregory J. Poulos, Assistant Consumers' Counsel, 10 West Broad Street,
Columbus, Ohio 43215-3485, on behalf of the residential utility consumers of The East
Ohio Gas Company d/b/a Dominion East Ohio.

OPINION:

1. HISTORY OF I'f II? PROCEEDINGS:

The applicant, 1'he East Ohio Gas Company d/b/a Dominion East Ohio (DEO or
company), is a natural gas company as defined by Section 4905.03(A)(6), Revised Code,
and a public utility as defined by Section 4905.02, Revised Code. DEO distributes and sells
natural gas to approximately 1,200,000 customers in approxamately 400 eastern and
westetn Ohio communities (Staff Ex. 1, at 1). DEO's current base rates were established by
the Commission in Case No. 93-2006-GA-AIR, Opinion and Order (November 3,1994).

On July 20, 2007, DEO filed its notice of intent to file an application to increase its
rates for gas distribution service in its entire service area subject to the jurisdiction of the
Commission_ By entry of August 15, 2007, the Commission approved the requested test
year of January 1, 2007, through December 31, 2007, and the date certain of March 31, 2007.
The Commission also granted DEO's request to waive certain of the standard filing
requirements for various financial and informational data.

On August 30, 2007, DEO filed applications for approval of an increase in gas
distribution rates, for approval of an alternative rate plan for its gas distribution service,
and for approval of an application to modify certain accounting methods, in Case Nos. 07-
829-GA-AIR (07-829), 07-830-GA-ALT (07-830), and 07-831-GA-AAM (07-831),
respectively. On December 13, 2006, DEO filed an application in Case No. 06-1453-GA-
UNC (06-1453), requesting approval of tariffs to recover, through an automatic adjustment
mecharusm, costs associated with the deployment of automated meter reading (AMR)
equipment. On February 22, 2008, DF.O filed an application in Case No. 08-169-GA-UNC
(08-169) requesting approval of: tariffs to recover, through an automatic adjustment
mechanism, costs associated with a pipeline infrastructure replacement (PIR) program; its
proposal to assume responsibility for and ownership of the curb-to-meter service lines;
and the accounting authority to defer the costs associated with the PIR program for
subsequent recovery. By entry of April 9, 2008, the Commission, inter alua, granted DFsO's
request to consolidate these five cases,
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By entries issued Apri19, 200$, and June 27, 7008, the motions to intervene filed by
the following entities were granted: the Neighborhood F.nvironmental Coalition, the
Empowerment Center of Greater Cleveland, the Cleveland Housing Network, and the
Consumers for Fair Utility Rates (jointly, Citizens' Coalition); the Ohio Energy Group
(OEG); Interstate Gas Supply, Inc. {IGS); Dominion Retail, Inc. (Dominion Retail); Stand
Energy Coiporation (Stand); Utilities Workers Union of America, Local G555 (Local G555);
Integrys Energy Services, Inc. (Integrys); the Ohio Oil and Gas Association (OOGA); the
Office of the Ohio Consunters' Counse! (OCC); Ohio Partners for Affordable Energy
(OPAE); Industrial Energy Users-Ohio (IEU-Ohio); and the city of Cleveiand (Cleveland).
By entry issued Apri19, 2008, the Commission also granted a motion to admit David C.
Rinebolt to practice pro hac vice on behalf of OPAE. On June 19, 2008, and July 28, 2008,
IEU-Ohio and OEG, respectively, filed notices of withdrawal from these proceedings.

Pursuant to Section 4909.19, Revised Code, the Conmiission's staff conducted an
investigation of the matters set forth in DEtYs applications in 07-829, 07-830, 07-831, and
06-1453 and, on May 23, 2008, staff filed its written report of investigation of those
applications. Objections to the staff report were filed by Cleveland, DEO, OCC, Citizens'
Coalition, Integrys, and OPAE. On May 23, 2008, the report of conclusions and
recommendations of the financial audit of DEO by Blue Ridge Consulting Services, Inc.,
was filed. On June 12, 2008, staff filed its written report of investigation of DEO's
application in 08-169. Object'ions to the staff report in 08-169 were filed by DEO and OCC.
A preheaz'ing conference was held on July 8, 2008.

By entries issued June 27, 2008, and July 31, 2008, ten local public hearings were
scheduled throughout the company's service territory. The evidentiary hearing
comm.enced on August 1, 2008, and concluded on August 27, 2008. On August 22, 2008, a
stipulation was filed in these matters, resolving all of the issues in these cases with the
exception of the issue of the rate design. Signatories to the stipulation are DEO, staff,
OCC, OPAE, Citizens Coalition, OOGA, Stand, and Cleveland. On October 10, 2008,
DEO, staff, and OOCA filed a notice of substitution of Joint Exhibit 1-A to the stipulation.
On October 14, 2008, the signatory parties to the stipulation filed late-filed Exhibit 1-C to
the stipulation, which is a revised schedule A-1 containing the revenue requirement
agreed to in the stipulation? Initial briefs were filed on September 10, 2008, by DEO, staff,
OCC, OPAE, Citizens' Coalition, OOGA, and Cleveland. Reply briefs were filed on
September 16, 2008, by DFA, staff, OCC, OPAE, OOGA, and Cleveland. An oral
argument, on the issue of the rate design, was held before the Comrnission on
September 24, 2008.

7 All of the signatory parties agreed to the filing of this exhibit, with ttie exception of Citizens Coalition,
which could not be reached.

0096



07-829-GA-AIR et a1.

11. SUM.MARY OF THE EVIDENCE AND DISCUSSION:

A. Summary of the Local Public Hearinp

-5-

Ten local public hearings were held in order to allow DBQ's customers the
opportunity to express their opinions regarding the issues in these proceedings. Those
hearings were held in the following cities: Youngstown on July 28, 2008, and August 19,
2008; Lima on July 29, 2008; Canton on July 31, 2008; Akron on July 31, 2008, and
August 21, 2008; Qeveland on August 4, 2008; Geneva on August 4, 2008; Marietta on
August 5, 2008; and Garfield Heights pn August 18, 2008. At those hearings, public
testimony was heard from 57 customers in Youngstown, 15 customers in Linia., 10
customers in Canton, 31 customers in Akron, 17 customers in Cleveland,15 customers in
Geneva, 9 customers in Marietta, and 32 customers in Garfield Fieights. At each public
hearing, customers were pertnitted to testify about issues in theses cases. In addition,
some customers who were opposed to the proposals signed forms indicating that they
were at the hearing and they opposed the proposals. In addition to the public testimony,
several hundred letters were filed in the case docket by cvstomers stating opposition to the
applications in these cases.

The principal concexn expressed by customers, both at the public hearings and in
letters, was in response to a recommendation made by the staff pertaining to the
appropriate rate design that the company should apply in order to recover the
recommended revenue requirement in these proceedings. Staff recommended that the
Commission approve a rate structure primarily based on a fixed distribution service
charge and a small volumetric rate, rather than the current method of recovery that applies
a minimal customer service charge and relatively high volumetric rates (Staff Ex.1 at 34).
In general, the vast majority of those who testified or wrote letters requested that the staff
reconunendation not be adopted. T'he principal concern expressed by those customers
involved their expectation that the change in rate design and the increase in rates would
negatively impact low-income customers, the elderly, and those on fixed incomes. Those
customers noted that they also face increases in other utility charges, gasoline, food, and
medical expenses and that the proposed increase would cause undue hardship, in
addition, at all of the public hearings, representatives of low-income groups testified as to
the degree to which such customers would be negatively affected by the rate increase.
Many other witnesses expressed concern that the change in rate design would cause low-
use customers to subsidize high-use customers. Some witnesses pointed out that they had
invested in conservation and weatherization measures for their homes and that, under the
proposed change in rate design, their monthly biIIs would increase even though their gas
use would reinain low or decrease. Several other witnesses submitted that their gas usage
was minimal and that increasing the customer charge as proposed by staff would be
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detrimental to thein. Witnesses also argued tliat the proposed increase in rates is not
justified in light of the company's positive financial position.

B. Summary of the Proposed Stipulation

As noted previously, the parties to these proceedings entered into a stipulation that
was filed on August 22, 2008. The only issue not resolved in the stipulation is the
proposed rate design which was litigated and is expressly reserved in the stipulation for
the Commissiori s dete**nination.. A new rate design is recommended by the staff, DEO,
and OOGA, but opposed by OCC, Citizens' Coalition, Cleveland, and OPAE, The
remaining parties take no position on the rate design issue. Pursuant to the stipulation,

the parties agree, inter alia, that:

(1) The parties entered into the stipulation notwithstanding any
objections filed on June 23, and July 25, 2008,2 to the staff reports of
investigation filed May 23, and June 12, 2008.

(2) DEO should be granted a net base rate revenue incre.ase of
$40,500,000. The signatory parties agree that DTA's current rates are
no longer sufficient to yield a reasonable compensation for the
services rendered and are, therefore, unreasonable. The
recommended total net base rate revenue increase of $40,500,000
provides reasonable compensation for the services rendered. The
totaJ revenue requirement reflects 8.49 percent as a reasonable rate of
return on rate base.

(3) Unless otherwise specifically provided for in the st-ipulation, all rates,
terms, conditions, and any other items shall be treated.in accordance
with the staff reports. If any proposed rates, terms, conditions, or
other item.s set forth in DBO's applications are not addressed in the
staff reports, the proposed rate, term, condition, or other item shall be
treated in accordance with the applicable appfication.

(4) The parties agree that the rate design issue, which is characterized as
fixed versus volumetric and/or a sales decoupling rider versus
straight fixed variable, is not resolved in the stipulation and will be
decided by the Commission after the issue is fully litigated.

2 On September 2; 2008, Cleveland filed a letter clarifying that its objections, which were filed on June 20,
2006, should be included in tliie provision of the stipulation.
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(5) The revenue increase includes $5,500,000 for base rate funded
demand-side management (DSM) programs for low-income
customers. In addition to low income DSM expenditures that will be
recovered through base rates, additional annual DSM expenditures of
$4,000,000 will be recovered though a DSM rider applicable to
castomers served under the General Sales Service (GSS) and Energy
Choice Transportation Service (EC"f5) rate schedules, for a total
annual DSM commitrnent of $9,500,000. DEO shall convene, within
two months of the approval of this stipulation, a DSM collaborative
comprised of DEO, staff, OCC, OPAE, and representatives of other
parties. The collaborative shall enter into a contract by March 31,
2009, to implement said programs. DSM applications seeking
recovery for DSM funding through the DSM rider, over and above the
current $4,000,000 commitment, may be filed at any time the
collaborative deems an increase in ratepayer funding is reasonable
and prudent. If an increase in the DSM rider is granted, DEfYs
transportation migration riders, Part A and B, shall be increased by
the amount necessary to recover an equivalent amount for funding
DEO's participation in Gas Technology Institute research programs,
up to $600,000 per year.

(6) By December 31, 2008, DEO shall. provide $1,200,000 of shareholder-
funded assistance to those organization5 set forth in the stipulation, to
help DFA's customers in the areas of payment assistance and
education regarding the efficient use of natnra) gas.

(7) The stafYs recommended percentage allocation of the revenue
irtcrease by rate schedule class shall be used to apportion the net base
rate revenue increase to rate schedules.

(8)

(9)

Firm storage service rates shall be adjusted to reflect increased gas
storage migration costs, but these amounts shall not be treated as a
part of the base rate increase. The portion of firm storage service
revenues reflecting such costs shall be credited to amounts that would
otherwise be recovered by transportation migration rider, Part B.

The investigation fee set forth in paragraph 23 of the company's
proposed rules and regulations, relating to meter tampering, shaA be
$112.

(10) A late-payment charge (LPC) of 1.5 percent on overdue balances (a)
wi11 be credited toward amounts that would otherwise be recovered
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through the uncollectibles expense rider; (b) will not be imposed if the
amount due is paid by the time the next bill is generated; (c) wil.l not
be imposed cm customers participating in the percentage of income
payment plan (PIPP) or the PIPP arrearage crediting program; and (d)
will not be assessed to customers participating in a short-term
payment plan or budget billing plan, provided they make the
minimum payment required under the plan by the bill due date.
(However, if the customer does not pay the full plan am(iunt, the L.P(:.
will be charged only on the payment plan arrearage.)

(11) Security deposits shall be billed in three equal installments, to be paid
concurrently with the monthly biU.

(12) No later than six months after approval of the stipulation, DEO shall
complete studies on the feasibility of providing adjusted bill due
dates to allow customers the option of having the due date on the bill
coincide with the tirne when they are most capable of paying the bill,
and reducing fees cluxrged to customers who pay their bilLs through
authorized agents, by telephone, by credit card, and through the
intemet.

(13) To the extent that any of the items enumerated in paragraphs (10)
through (12) above are addressed in Case No. 0$-723-ALJ-ORD, In the
Matter of the Commission's Review of Chapters 4901:2-17 and 4901:1-28,
and Ru7es 4901:1-5-07, 4901:1-20-22, 4901:1-13-11, 4901:1-15-17, 4902:2-
21-14, and 4901:1-29-12 of the Ohio Administralive Code, the outcome of
that rulemaking proceeding shall govern.

(14) The firm receipt point and commodity exchange revenue sharing
mechanism proposed by DEO shall be implemented, and the
customer revenue portion shall be credited to amounts that would
otherwise be collected through the PIPP rider.

(15) The period in which DEO must remit payments to natural gas
marketers for the purchase of receivables billed from the D$O's
customer care system (CCS) shall be extended from 14 to 30 days.
DEO shall remit 100 percent of the value of supplier receivables, less
any unpaid supplier balances, by writing a check or executing a wire
transfer weekly for accounts billed from the CCS and montl-dy for
accounts billed from the special billing system. Such payments shall
be made approximately 30 days after the accounts have been billed.
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(16) The $3,720,000 of test year off-system transportation and storage
revenue shall not be credited to amounts that would otherwise be
recovered through the transportation migration rider, Part B.

(17) The staff recommendations with regard to the PIR application in 08-
169 shall be adopted with the following modifications:

(a) DEO shalt assume ownership of and responsibility for all
customer-owned service iines (including effectively coated
lines) whenever such lines are separated from the main line
and a pressure test is required before the line canbe returned
to service.

(b) DEO may implement the PIR program and PIR cost recovery
charge mechanism for an initial five-year period or until the
effective date of new base rates resulting from the filing of an
application to increase base rates, whichever comes first. At
that time, DEO may request continuation of the PIR program
beyond the initial term, and the other signatory parties retain
all rights with respect to any positions taken in future PIR

filings by the company.

(c) OCC shall be provided an opportunity for meaningful
parlicipation with the company and staff in annual PIR
previews and PIR cost recovery procedures and any other PIR
relateed process or proceeding that impacts the scope of the PIR
program and/or the cost recovery of the PIR program.
Beginning within one month of Commission approval of this
stipulation, and axulually thereafter, in conjunction with the
annual PIR preview, DEO, staff, OCC and other interested
parties will be given the opportunity to review the PIR
program plan as proposed by DEO for the upcoming year.

(d) By August 2012, DEO shall perform studies assessing the
impact of the PIR program on safety and reliabifity, the
estimated costs and benefits resulting from acceleration of the
pipeline replacement activity, and DECYs ability to effectively
and prudently manage, oversee, and inspect the PIR program.
Such studies shall be provided to the signatory parties and
considered in the annual PIR post-audit procedure. Should
OCC decide to engage an auditor independently for the PIR
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post-audit procedure, DEO agrees to cooperate and provide
the information needed to conduct a meaningful audit.

(e) DEO shall revise its proposed allocation methodology to
identify and allocate more precisely the costs associated with
investments undertaken in the PIR program. The Coanmission
will determine the appropriate allocation of such costs.

(f)

(g)

Any savings relative to a baseline level of operation and
inaintenance expenses associated with leak detection and
repair proeesses, department of transportation inspections of
inside meters that may no longer be necessary if xneters are
relocated outside, and corrosion monitoring expenses shall be
used to reduce the fiscal year-end regulatory asset eligible far
recovery through the PIR cost recovery charge. DEO shall
work with staff and OCC to develop an appropriate baseline
for those expenses.

Any request for re-authorization of the I'1R program shall be
filed in aecordance with then-applicable law and shall include
all applicable due process protections.

(18) The staff's recommendations with regard to the AMR application in
06-1453 shall be adopted. Within three months of the approval of this
stipulation, DI3O shall work with staff and OCC to develop an
appropriate baseIine from which meter reading and call center
savings will be determined and such quantifiable savings shall be
credited to amounts that would otherwise be recovered tlurough the
AMR costs recovery charge.

(19) For purposes of calculating the AMR cost recovery charge and the PIR
cost recovery charge, the rate of return on rate base for calculation of
such charges shall be the rate of return specified in this stipulation.

(20) DEO shall evaluate the feasibility of separating the residential and
nonresidential CSS/ECTS classes for purposes of rate design and will
share with the signatory parties the results of the feasibility study
before including in its next base rate application a class cost of service
study that separately assesses those classes.
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(21) DEO shall file tariff sheets to implement the provisions of this
stipulation and commitments made to the OOGA in accordance wtth
the letter attached as Joint Exhibit 1-B.

(Jt. Ex.1).

C. Consideration of the Sti ulu ation

Rule 4901-1-30, O.A.C., authorizes parties to Comntission proceedings to enter into
stipulations. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. See, Consumers' Counsel v, Pub. Litil. Comm., 64 Ohio St.3d
123, at 125 (1992), citing Akron v. Pub. Lltil. Comm., 55 Ohio St.2d I55 (1978). This concept is
particularly valid where the stipulation is unopposed by any party and resolves almost all
of the issues presented in the proceeding in which it is offercd.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Comznission proceedings. See, e.g., Cincinnati Gas &
Electric Co., Case No. 91410-EL-AIR (April 14, 1994); Western Reserve Telephone Co., Case
No. 93-230-TP-ALT (March 30, 1004); Ohio Edison Co., Case No. 91-698-EL-FOR et al.
(December 30, 1993); Cleaeland Electric Ilium. Co., Case No. 88-170-EL-AIR Qanuary 30,
1989); Restafem.ent of Accounts and Records (Zimnier Plant), Case No. 84-1187-EL-UNC
(November 26,1985). The ults`inate issue for our cons-ideration is whether the agreement,
which embodies considerable time and effort by the signatory parties, is reasonable and
should be adopted. In considering the reasonableness of a stipulation, the Comn-ussion
has used the following criteria:

0) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a ma,nner econoanical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Pnuvr Co. v. Pub. Iltil. Con:m., 68 Ohio St.3d 547 (1994), (citing
Consunmrs' Counsel, supra, at 126). The court stated in that case that the Conunission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the CommisGion (Id.).
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The signatory parties agree that the stipulation is supported by adequate data and
information, represents a just and reasonable resolution of certain issues in these
proceedings and is the product of lengthy, serious bargaining among knowledgeable and
capable parties {Jt. Ex. 1 at 2). In support of the stipulation, Jeffrey A. Murphy, Director of
Rates and Gas Supply for DEO, testified that the signatory parties to the stipulation
regularly participate in regulatory matteis before the Commission and represent a broad
range of interests, including the company, staff, various consumer groups, a major natural
gas marketer, and a natural gas producer (DEO Ex.1.4 at 3). Upon review of the terms of
the stipulation and the attached schedules and tariffs, the Conmz.ission believes that the
parties engaged in compre.hens3ve negotiations prior to signing the agreement. Therefore,
based on our tliree-prong standard of review, we find that the first criterion, that the
process involved serious bargaining by knowledgeable, capable parties, is met.

Mr. Murphy testified that the stipulation, as a package, benefits ratepayers and the
public interest_ According to the witness, the $40,500,000 net base rate revenue increase
agreed to in the stipulation represents a $30,000,000 reduction from the increase requested
by DEO in its application. In addition, Mr. Murphy notes that the stipulation provides for
two new initia6.ves, the AMR and PIR programs, which will enhance service and safety.
The witness further states that, among other things, the stipulation benefits customers by
protecting low-income customers and providing for a substantial increase in the funding
of programs to assist customers, i.e., the DSM program (DEO Ex. 1.4 at 4-6). Upon review
of the stipulation, we find that, as a package, with the modification discussed later in this
opinion and order, it benefits the ratepayers and the public interest. The Comrnission
notes, however, that, while the stipulation may serve to benefit the immediate needs of the
parties, it may not advance the public's longer term interest in promoting energy efficiency
and conservation. The Commission is concerned that declining block rate structures, such
as that embodied in the parties' stipulation for the Large Volume General Sales Service
and Large Volume Energy Choice Transportation Service rate dasses, may not encourage
efficient use. While it is incumbent upon the Commission to balance competing policy
interests, energy efficiency and conservation concerns have gam.ered amplified
Convnission attention. In the interest of timely resolution of a matter to which all parties
have agreed, however, the Commission is willing to accept this stipulation.

Finally, the signatory parties agree that the stipulation violates no regulatory
principle or precedent (Jt. Ec.1 at 2). Upon consideration, the Commission finds that there
is no evidence that the stipulation violates any important regulatory principle or practice
and, therefore, the stipulation meets the third criterion. Accordingly, we find that the
stipulation entered into by the parties should be adopted, as modified herein.
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The Commissioii notes that the parties have agreed, in the stipulation, to adopt
staff's recommendations related to AMR. Specifically, the parties agreed that, witltin three
months of the Commission's approval of this stipulation, DEO shall work with staff and
OCC to develop an appropriate baseline from which meter readutg and call center savings
will be determined and such quantifiable savings shall be credited to amounts that would
otherwise be recovered through the AMR cost recovery charge. iNhile the Commission
acknowledges that DEO is already involved in the deployment of AMR technology,
advanced metering infrastructure (AMI) technology offers additional benefits to both
customers and the company that may warrant consideration by the Commission. DEO
acknowledged that it had not conducted any evaluation of partnering with electiic utilities
or purchasing services from electric companies that may deploy AMI and have a service
territory overlapping with that of DEO (August 25, 2008, 'I'r. at 79). Accordingly, the
Commission directs DEO to conduct a review and report back to the staff within 180 days
of this order on the technical capability of DEO's advanced metering system to take
advantage of conununicatians systems and services that could become available with
parallel electric utility deployment of AMI and on the potential consumer and utility
benefits and costs associated with utilizing enhanced AMI communications systems and
services.

D. Smnmar^of the Rate Desil*n Issue

1. Background and General Arguments

The only outstanding issue in this case is the appropriate rate design. In its initial
filings, DEO proposed that a sales reconcfliation rider (SRR) be applied to the company's
sales and ECTS rate sctiedules. Initially, the SRR would be set at zero attd, on the first of
November of each year, the rider rate would be revised after approval by the Conunission
(App. Par. 7). In the application, the company stated that the reduced gas consumption
attributable to energy conservation inhibits DEO's ability to earn the Commission-
approved revenue requirement, because there is an over-reliance on volumetric rates and
an understatement of the costs that do not vary with usage. According to the application,
the SRR would address this problem and would eliminate DEO's disincentive to support
energy conservation measures through DSM by decoupling the linkage between customer
usage and the company's opportunity to receive revenue requirements based on its cost of
providing utility service. DEO also notes that a move to a straight fixed variable (SFV) rate
design would eliminate the problem entirely. DEO explained that, as proposed in the
application, the SRR was modeled after the mechanism approved by the Com,-nission in in
the Matt.er of the Application of Vectren Energy DeIivery of Ohio, Inc., for Approval Pursuant to
Revised Code Section 4929.11, of a Tariff to Recover Conservation Expenses and Decoupling
Reaenues Pursuant to Automntie Adjustment Mechanisms and for Such Aceounting Autharity as
May be Required to Defer Such Expenses and Revenues for Future Recovery Through Such
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tldjnstrnent Mechanisms, Case No. 05-1444-GA-UNC, Supplemental Opinion and Order
aune 27, 2007) (l/ectren) (App. AIt. Reg. Exs. A and B; DEO Ex. 1.0 at 4042).

ln the staff report, it was noted that, under the traditional rate design for gas
companies, which consists of a minimal customer service charge and a volumetric rate, the
gas utilities have seen the recovery of the distribution costs deteriorate as the volume of
gas used has decreased. Therefore, staff recommended, as a replacement for DEO's
proposed SRR, a change in the rate structure policy that is based on a fixed distribution
service charge. According to the staff report, this rate design would reduce the revenue
deterioration in a time of reduced consumption, would reduce the need for frequent rate
cases, and would alleviate the need for a decoupling mechanism, such as the SRR
proposed in the initial application, which requires frequent reconciliations (Staff Ex. I at
34-36).

As noted previously, the stipulati.ng parties agreed that the rate design issue,
characterized as fixed versus volumetric and/or a sales decoupling rider versus straight
fixed variable, is not resolved through the stipulation and would be submitted to the
Commission for a decision Qt. Ex. 1 at 4). DF,O poinfs out that all of the parties agree that
some form of decoupling mechanism is required for DEO. However, the parties disagree
on the specific design of the mechanism (DEO Br. at 1-2).

DEO and OOGA have joined staff in the rate design recommended in the staff
report for a fixed distribution service charge. Therefore, DEO, staff, and OOGA advocate
the adoption of a modified SFV or levelized rate design which allocates most of the fixed
costs of delivering gas to a monthly flat fee, with the remaining fixed costs being recovered
through a variable or volumetric component (Staff Ex. 1 at 34-36; Jt. Ex.1 at 4; Jt. Ex.1-A).
The modified SFV proposal would be applied to DEO's GSS and ECI5 rate schedules and
would limit eligibility to customers consuming less than 3,000 thousand cubic feet (mcf)
per year. In addition, the proposal would be phased in over a two-year period (DEO Ex.
1.4 at 7).

Under this proposed modified SFV rate design, DEO's current $5.70 and $4.38
residential fixed customer charge:s, as well as the $1.2355 and $1.1201 per mcf charges, for
DEO's East Ohio and West Ohio Divisions, respectively, would be eliminated. Instead,
residential customers would pay a flat monthly fee of $12.50 in year one and $15.40 in year
two, but with a corresponding lower usage component to recover the remaining fixed
distribution costs. Under the levelized rate design proposal, the monthly volumetric
charge in year one would be $0.648 per mcf for the first 50 mcf and $1.075 per mcf over 5p
mcf. In year two, the volumetric charge would be $4.378 per mcf for the first 50 mcf and
$0.627 per mcE over 50 mcf (Staff Ex. 1 at 34-36; Jt. Ex. I at 4; Jt. Ex. 1-A; DEO Ex. 1-4 at 7-
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8) 3 According to DEO, the proposal is termed a "modified" SFV because the rates
proposed in Joint Exhibit 1-A do not recover all of DE(Ys fixed costs in the fixed nionthly
customer charge. DEO explains that, under the modified SPV, for the average customer
using 99.1 mcf per year, only 71 percent of the annual base rate revenues will be provided
by the $12.50 fixcd monthly charge and, in year two, only 84 percent of the annual base
rate revenues will be provided by the $15.40 monthly clwrge (DEO Ex.1.4 at 8).

The modified SFV rate design is opposed by OCC, Citizens' Coalition, Cleveland,
and OPAE, who advcxate for keeping the current low residential customer charge and
high volumetric rates. They argue that, if a decoupling mechanism is to be adopted, the
appropriate design is a decoupling rider, such as the SRR that was initially proposed in
DEO's application, rather than the modified SFV or levelized rate design recommended by
DEO, staff, and OOGA Qt. Ex. 1 at 4; OCC Br. at 3). The remairting parties in this case take
no position on the rate design issue {Jt. Ex.1 at 4).

DEO states that there are no statutory provisions expressly related to rate design.
The company notes that both the SFV approach advocated by staff, DEO, and OOGA, and
the rider approach advocated by the consumer groups are consistent with the results of
the cost-of-service study, provide DEO with its revenue requirement, and do not violate
any statute or decision of the Ohio Supreme Court. Therefore, DEO submits that the
Conunission should decide which rate design is best by considering whicb is most
consistent with the fundamental regulatory principles and policies of the Commission
(DEO Br. at 2-3). DE(7s witness, Mr. Murphy, testified that DEO's operation and
maintenance expenses, as well as other elements of the cost of service for the company, are
predominantly fixed in nature and do not vary with usage (DEO Ex. 1.4 at 9). According
to staff, the distribution facilities required to serve a small residence are, typically, the
same as those required to service a large residence (Staff Ex. 1 at 34). DEO and staff
submit that the SFV rate design is more consistent with the principle of cost causation,
which supports recovering the fixed costs in a more fixed manner (Tr. IV at 83; DEO Br. at
5; Staff Ex. 1 at 34). DEO points out that the SRR rate design advocated by the consumer
groups requires customers to pay a higher portion of the fixed costs during the heating
season, which is inconsistent with the manner in which the costs are incurred; therefore,
DEC) posits that the rider design does not embody the degree of cost causation inherent in
the SFV rate design (DEO Br, at 6). Mr. Murphy points out that the current $5.70 fixed
charge provides only 30 percent recovery of the company's authorized base rate revenue
(Tr. IV at 89). However, under the SFV rate design, in year two, DEO will recover 84
percent of it base rate revenues in the fixed charge (DEO 1.4 at 8). To ensure that DEO i.s
financially stable and able to invest in its pipeline systein, OOGA states that it is essential

3 On October 10, 2008, DEO, staff, and OOGA filed a letter clarifymg that the volumetric charges set forth
in jt. Fx. 1-A were updated in the proposed tariffs filed on October 8, 2008, to reflect the reveque
requirement agreed to ln the stipulation.
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that DEO's fixed costs for operating and maintaining its system be separated from the
costs for the volume of gas transported, and points out that this is acconiplished by the
SFV rate design (OOGA Br. at 5). In addition, DEO, staff, and OOGA note that the
modified 5FV is consistent with the levelized rate design approved by the Commis.sion in

In fhe Matter of the Application of Duke Energy Ohio, Inc., for an Increase in Rates, for Approval
of an Alternative Rate Plan for Gas Distribukion Service, and for Approval to Change Accounting

Methods, Case Nos. 07-589-GA-AIR, 07-590-GA-ALT, and 07-591-GA-AAM, Opinion and
Order (May 28, 2008) (Duke) (DEO Ex.1.4 at 8-9; Staff Br, at 2; OOGA Br. at 4).

Finally, OPAE maintains that the SFV rate design undermines the traditional
regulatory balance and renders the utility virtually risk free by allowing DEO to recover 84
percent of its revenue requirement in year two (OPAE Br. at 6). However, DEO argues
that it faces economic risks under the SFV rate design, citing, as an example, the fact that
three out of four of DECYs largest customers filed for bankruptcy (Tr. VI at 43). In
addition, DEO submits that the reduced rate of return found in the stipulation reflects the

reduced risk to the company (Tr. VI at 47).

2. Con.servation

OCC, OPAE, Cleveland, and Citizens' Coalition argue against the SFV rate design,
stating that it violates Sections 4929.02 and 4905.70, Revised Code, and the state policy to
promote conservation (OCC Br. at 2; OPAE Br. at 3; Cleve. Br. at 3; Cit. Coal. Br. at 9 and
12). OCC, OPAE, and Cleveland believe that the SFV rate design provides a disincentive
for conservation and decreases the natural gas price signal that encourages customers to
conserve (OCC Ex. 21 at 10-11; OCC Br. at 2; OPAE Br. at 3; Cleve. Br, at 9-10).
Furthermore, C[eveIand argues that approval of the SFV rate design will impede the
development of DSM innovation in Ohio (Cleve. Br. at 10). OCC, OPAE, and Cleveland
bel3eve that the SFV proposal penalizes those customers who made energy efficiency
investments and leads to less energy efficiency by lessening consumer incentives for self-
initiated efficiiency and increases the period of time for payback on the investments in hard
economic times (OCC Ex. 21 at 13-15; OCC Br. at 2; OPA$ Br. at 3; Cleve. Br. at 7):
According to Qeveland, the fixed cost nature of the SFV rate design diminishes the value
of a customer's reduction in consumption through energy conservation, because a smailer
amount of the customer s bill is determined by the volumetric rate (Cleve. Br. at 7). OCC
believes that because the SFVV rate design reduces costs to high-use customers, those
customeas will be encouraged to use more gas (OCC Reply Br, at 8).

In response to the allegation that a reduction in the variable rate will render
conservation futile, DEO and staff argue that the gas cost is, and will remain, the largest
charge on most bills and, thus, will be the primary driver for customers' conservation
decisions (DEO Br, at 7; Staff Ex. 3 at 3-4). DEO points out that OCC's witness, Mr.
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Radigan, agrees that the total bill is the "biggest driver of usage decision" (DEO Br. at 7;
Tr. V at 23). Therefore, DEO reasons that conservation is not discouraged by the SFV rate
design and conserving customers wiII reap the full value of gas cost savings under this
rate design (DEO Br. at 7). Staff also notes that, if the volumetric rate is artificially inflated
beyond its cost basis, as is the case with the SRR proposal, a customer s analysis of the
payback for conservation is skewed, which will cause the eustomer to overinvest in
conservation, thus exacerbating the underrecovery of DEO's fixed costs (Staff Ex. 3 at 4-5).
DEO maintains that the SFV proposal accomplishes the goal set forth in Section 4929.02,
Revised Code, by aligning the interests of DEO and its customers with respect to energy
efficiency and conservation (DEO Br, at 10). DEO and staff argue that, by lessening the tie
between a customer's usage and DEO's revenues, the SFV rate design eliminates the
primary disincentive to DEO's support of conservation measures (DEO Br. at 10; Staff Ex.
3 at 5). DEO contends that its willingness to nearly triple its DSM funding pursuant to the
stipulation is evidence that the SFV better aligns DECYs interest in promoting conservation
with that of its customers than does the SRR alternative promoted by the consumer groups
(DEO Br. at 10).

3. Price Signals and Simplicity

DEO believes that the SFV proposal further supports the policy goals of Section
4929.02, Revised Code, because the more accurate price signals will imprave market
operation and customer participation. DEO aIso notes that, consistent with Section
4929.02, Revised Code, the SFV rate design will avoid subsidies, such as the subsidization
of conservation services and of low-usage customers by normal- and high-usage
customers, which would occur under the SRR proposal (DEO Br. at 11-12).

Furthermore, DEO contends that the SFV model advances the state energy po]icy,
as modified by Am. Sub. Senate Bill No. 221, which was signed into law May 1, 2008 (DEO
Ex. 1.4 at 8). DEO and staff believe that the SFV rate design sends better price signals to
customers (DEO Ex.1.4 at 9; Staff Br. at 4). As DEO explains, the company's non-gas costs
are primarily fixed and the SFV rate design would accurately communicate to customers
the fact that DEO's costs to serve them are primarily fixed. On the other hand, according
to DEO, the current rate design sends the misleading price signal that the company's costs
vary with monthly usage. According to DEO, this misleading signal would not be cured if
the rider advocated by the consumer groups is adopted (DEO Br. at 6). hi addition, DEO
avers that the inevitability of true-ups associated with the SRR makes it more difficult for
customers to make decisions based on the price of distribution. For example, with the SRR,
a customer saving in one period by conserving may have to pay a rate increase in a
subsequent period in order to offset the impact on the base rate revenues (DEO Ex. 1.4 at
10; DEO Br. at 7).
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DEO offers that the SFV rate design is straightforward and achieves simplicity
because a fixed charge collects inost fixed costs and a per-unit charge mostly collects costs
that vary with usage (DEO Br. at 8). DEO points out that OCCs witness, Mr. Radigan,
agrees that levelized rates are easier for customers to understand and that a decoupling
rider is harder to explain that the 5FV rate design (Tr. V at 21; DEO Br, at 9). DEO and
staff note that not only is the rider proposal hard to explain but it is complex to execute
because it will require additional, and potential contentious, proceedings before the
Conunission (DEO Br. at 9; Staff Ex. 3 at 6). In addition, staff notes that the SFV approach
eliminates the need for carrying charges associated with deferred recoveries, such as those
required by the SRR proposal (Staff Ex. 3 at 6; Staff Br. at 2).

4. Customer Usage

With regard to customer use, DEO advocates that the modified SFV rate design is
preferable to the SRR supported by the consumer groups because the SFV design
addresses the issue of declining use per customer by permitting a greater recovery of fixed
charges in a demand rate rather than a usage rate (DEO Ex. 1.4 at 8; Tr. VI at 12).
According to DEO's witness, Mr. Murphy, "DEO's average weather-normalized use per
customer ("UPC") declined at a moderate rate of 1-2% per year until prices began to rise
substantially, culminating in a year-over-year UPC decline of over 6% when prices
reached their all-time peak during the 2005-2006 winter..." (DEO Ex 1.0 at 41). Staff agreeg
that the continued deterioration in consumption results in DEO underrecovering revenues
associated with fixed costs (Staff Ex.1 at 34).

OPAE and OCC argue that neither DEO nor the staff supports the assertion that
declines in the customer usage per capita resulted in DEO failing to meet the revenue
requirement authorized in DEO's prior rate case, let alone the new revenue requirement.
OPAE believes that there is no justification for an SFV rate design other than a financial
advantage for DEO (OPAE Br. at 2; OCC Reply Br. at 5).

OCC is corecerned that low-usage customers may drop off the system if the SFV rate
design is approved (OCC Ex. 21 at 12-13; OCC Br. at 2). If this occurs, OCC contends that
DEO wiIl lose revenues, which it will attempt to collect from the remainutg customers in a
future rate case (OCC Reply Br. at 5-7). Cleveland points to Mr. Radigan's testimony to
support its contention that low-usage customers will bear a disproportionately greater
increase in their natural gas bills if they maintain their current usage patterns (C1eve. Br. at
8; OCC Ex. 21 at 12). Cleveland believes that this could have an even greater inipact on
low-income and elderly customers with fixed incomes (Cleve. Br. at 8). According to
t7CC, the SFV rate design is regressive toward low-usage customers, some of which are
Iow- or fixed-income customers (OCC Ex. 21 at 11-12; OCC Br. at 2). Furthermore, OCC
submits that the 5FV rate design results in low-usage residential customers, who will see
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an increase in their fixed monthly charge, subsidizing high-usage non-residential
customers, who will see a decrease in their fixed monthly charge (OCC Br. at 9-10).
Cleveland states that it opposes any rate design which, in the event customers conserve
gas or are low-use customers, guarantees DEO recovery (Cleve. Br. at 3).

5. Impact on l..ow-lncome Customers

Turning now to the concern for low-income customers, OPAE argues that low-
income uscrs will be harmed if the SFV rate design is adopted. Furthermore, OPAB
believes that adoption of the SFV rate design will create pressure for low-income
customers that have not previously sought assistance to request it (OPAE Br. at 5).

DEO states that the average usage for DEO's residential customers is 991 mef per
year and the average usage for DEO's PIPP customers is 131 mcf per year (Tr. IV at 18-19).
DEO argues that the record reflects that both PIPP and non-PIPP low-income customers
use more gas than the average residential DEO customer uses (DEO Reply Br. at 10). Using
the average PIPP usage as a proxy for low-incom.e customers, staff witness Steve Puican
testified that, on average, low-income customers in DEO's territory are not low-usage
customers. Therefore, staff concludes that, because low-income customers are rnore likely
to be high-usage customers, it is reasonable ta conclude that low-income customers are
more likely to actually benefit from the 5FV rate design (Staff Ex. 3 at 7; Staff Br. at 14).

OCC disagrees with staff's assumption that the average usage of PIPP customers is
an appropriate proxy for the average usage of non-PIPP low-income customers (Staff Ex. 3
at 7; OCC Br. at 11). OCC witness Colton, referring to data from the United States Census
Bureau, United States Department of Energy, Department of Labor, and the Energy
Information Administration, counters that PIPP is not an appropriate proxy for low
income customer usage (OCC Ex. 22 at 10-36; OCCBr. at 11). Mr. CoIton believes that, in
addition to the level of consumption to determine if the average low-income customer is a
low-usage customer, Mr. Puican should have considered the size and density of the
customers' housing units, because both are related to income level (CCC Ex. 22 at 34-35).
Citing Mr. Colton's te.stimony, Cleveland argues that, because of their limited means, low-
income customers likely live in smaller dwellings and use less gas than wealthy
homeowners in larger homes (Cleve. Br at 8; OCC Ex. 22 at 10-21). When looking at usage
and density, Mr. Colton concludes that the SFV rate design shifts costs from the higher-
income households to the lower-income households (OCC Ex. 22 at 34-35).

DEO rebuts OCC's argument stating that an analysis of a valid proxy for the low-
income non-PIPP customers reveals that those customers, on average, wiIl save inoney in
the first year of the transition to SFV and see an increase of only $0.43 per month in year
two (DEO Ex. 1.5 at 4). DEO submits that the testimony and analysis of OCC's witness,
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Mr. Colton, should be rejecbed because it is fundamentally flawed in that it relied on
nationwide and statewide data that is not specific to DFA's territory and the facts in this

case. Further, DEO avers that Mr. Colton incorrectly assumes that annual gas
expenditures and consumption are equivalent (DRO Reply Br_ at 13). OCC and OPAE
discount DFO's attempt to rebut W. Colton s conclusions (OCC Br. at 13; OPAE Br. at 4).

6. Cost-of-Service Study for GSS class

With regard to DEO's cost-of-seivice study for the GSS class, OCC argues that
DEO's study does not support charging GSS class customers uniform rates under the SFV
rate design. OCC explains that the GSS class is comprised of non-homogenous residential
and non-residential consumers with widely varying usage. OCC points out that the
average residential customer uses 99.1 mcf per year, the average non-residential customer
uses 390 mcf per year, and the largest consumption in the G5S class is in excess of 5,000
mcf per year (OCC Br. at 6-7; Tr. IV at 18). According to OCC, under the SFV rate design,
no user should pay more than their appropriately allocated share of fixed costs; however,
the record does not establish that all customers in the GSS class place the same burden on
the system. OCC maint.ains that, without more detail in the cost-of-service study, it is
undetermined who is actually respon.sible for the fixed costs that are recovered through
the SFV rate design. OCC believes that the same fixed charge should not be levied on the
residential customers and the non-residential large users, i.e., those in excess of 300 mcf
per year, in the GSS class. OCC advocates that a new class of service study should be done
which separates the customers in the GSS class into more hontogeneous groups. OCC
notes that, while this cost-of-service study will be done prospectively pursuant to the
stipulation, this future event wiIl not lielp low-use residential customers harmed by the

SFV rate design (OCC Br. at 7-8).

DEO maintains that the SFV rate design is supported by cost-of-service studies
(DEO Ex. 1.4 at 9). Contrary to OCC's assertions regarding the cost-of-service studies,
DEO states that OCCs witness Mr. Radigan, conceded that DEO's cost-of-service study

was reasonably conducted and followed generally accepted guidelines for such studies
(OCC Ex. 21 a 21). Furthermore, DEO's witness Andrews believes that, if any subsidy is
taking place, it is the non-residential customers within the GSS class that are subsidizing
the residential customers (Tr. 1 at 235 and 237). In fact, according to Mr. Andrews, the
inclusion of the non-residential customers in the GSS class is a benefit to the residential
customers because it ends up lowering the costs to serve the GSS class as a whole (Tr. I at

219).
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7. Gradualism

Referring to the doctrine of gradualism, according to OCC, this doctrine of rate
design will be violated if the SFV concept is approved (OCC Ex. 21 at 15-17; OCC Br. at 2).
OCC states that the increase of the customer charge, by $8.12 in year one and $11.02 in
year two, will cause harm to DEO's residential customers and the regulatory process.
OCC, the Citizens' Coalition, and Cleveland argue that, in deciding the rate design issue,
the Commission should take into consideration the public outcry at the locai public
hearings and in the letters submitted in these dockets that oppose the SFV rate design
(OCC Br. at 14; Cit. Coal. Br. at 1; Cleve. Br. at 5). The Citizens' Coalition submits that the
Commission should take into consideration the fragile economic situations of DEUs
customers, as evidenced in the testimony provided at the public hearings, when deciding
if the customers should be subject to the rate shock that the Citizens' Coalition niaintains
will be caused by adoption of the SFV rate design (Cit. Coal. Br. at 6). OCC also maintains
that the SFV rate design will have a more extreme impact on customer bills than would the
SRR decoupling proposal whieh provides for the rcconciliation of revenue (OCC Ex. 21 at

17-19; OCC Br. at 2). OPAE states that the SRR strikes an appropriate balance between the
customers who deserve a refund when increased saIes result in over-earning, while at the
same time protecting DEO from reductions in sales due to weather, conservation,
efficiency, and price volatility (OPAE Br. at 7).

DEO and staff advocate that the SFV proposal contains measures that satisfy the
principle of gradualism. DEO submits that the two-year phase-in of the SFV rates will
give the affected customers an opporttuuty to adjust to the elimination of past subsidies.
Furthermore, DEO and staff emphasize that, under the SFV proposed rates, DEO will only
be recovering 84 percent of its annual base-rate revenues in year two and 16 percent of the
fixed costs wi1l stil[ remain in the volumetric rates (DEO Br. at 12-13; DEO Ex. 1.4 at 8; Staff
Br. at 12). In addition, DEO notes that the increase in funding for DSM spending set forth
in the stipulation from $3,500,000 to $9,500,000, with an additional $1,200,000 supporting
low-income programs and consumers, is another way the potential impact of the SFV

proposal is being mitigated (DEO Br. at 13).

E. Consideration of the Rate Design Issue

The Commission notes initially that the parties in these proceedings agree that
DE(Ys rates are no longer sufficient to yield a reasonable compensation for the services

rendered by the company. Furthermore, there is also no d'aspute in tlLs case as to the
amount of the increase in revenues needed to allow DEO to earn a fair rate of return on its
investment (Jt. Ex.1 at 3).

'I'he only issue left for the Commission to decide is the design of the rates that DEO
should bill to GSS/ECTS customers in order to collect the revenues agreed to in the
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settiement. Several months ago, we were faced with this same issue in the Duke case and,
in that case, we detenniuted that it was time to reevaluate traditional natural gas rate
design. In the past, natural gas utilities provided both the natural gas itself and the
infrastructure and services to deliver it. Now customers can choose a natural gas supplier
separate from the distribution utility which delivers it Historically, natural gas rate
design included a modest customer charge which only covered a portion of the fixed costs,
such as metering charges, but recovered other fixed charges through a volumetric rate that
added to the cost of the natural gas itself. We also noted in Duke, as we do in these cases,
that conditions in the natural gas industry have, changed markedly in the past several
years. The natural gas market is now characterized by volatile and sustained price
increases, causing customers to increase their efforts to conserve gas. The evidence of
record documents the sales-per-customer trend in recent years and reflects that, when
prices began to rise substantially, DEO's average weather-normalized use per customer
declined each year by over six percent (DEO Ex 1.0 at 41; Staff Ex. 1 at 34). Under
traditional rate design, the ability of a utility, like DEO, to recover its fixed costs of
providing service hinges in large part on its actual sales, even though the company's costs
remain fairly constant regarclless of how much gas is sold. Thus, a negative trend in sales
has a corresponding negative effect on DEO's ongoing finaxu'ral stability, its ability to
attract new capital to invest in its network, and its incentive to encourage energy efficiency
and conservation.

The Commission has determined previously, and does so again today, that a rate
design which separates or "decouples" a gas company's recovery of its cost of delivering
the gas from the amount of gas customers actually consume is necessary to align the new
market realities with important regulatory objectives. We believe it is in the interest of all
customers that DEO has adequate and stable revenues to pay for the costs of its operations
and capital and to ensuxe the continued provision of safe and reliable service. We further
believe that there is a socieeal benefit to promoting conservation by removing from rate
design the current built-in incentive to increase gas sales. A rate design that prevents a
company from embracing energy conservation efforts is not in the public interest. A strict
application of cost causation would "decouple" throughput and recovery of fixed costs,
thus elimin.ating any disincentive to promote conservation.

Additionally, the stipulation provides $9,500,000 for DSM projects under the
stipulation is critical to our decision in this case Qt Ex. 1, at 4). The Conunission has long
recognized that conservation and efficiency should be an integral part of natural gas
policy. To that end, the Comniission'r^as recognized that DSM prograFn designs that are
cost-effective, produce demonstrable benefits, and produce a reasoiiable balance between
reducing total costs and minimizing impacts on non-participants are consistent with
Ohio's economic and energy policy objectives. In the stipulation, the parties have agreed
to fund DSM programs for low-income customers as well as to convene, within two
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months, a DSM collaborative comprised of DEO, staff, OCC, OPAE, and representatives of
other parties. We laud the parties for this agreement and we encourage DEO to make
cost-effective weatherization and conservation programs available to aIl low-income
consumers and to ramp up such programs as rapidly as reasonably practicable.
Furthermore, we encourage thc collaborative to address additional opportunities to
achieve energy efficiency improvements and to consider progranis which are not limited
to low-income residential consumers. As part of its review, the coUaborative should
develop energy efficiency program design alternatives and should consider those
alternatives in a manner that strikes a balance between cost savings and any negative
ratepayer impacts. The energy efficiency programs should also consider how best to
achieve net total resource cost and societal benefits; how to minimize unnecessary and
undue ratepayer impacts; how process and impact evaluation will be conducted to ensure
that programs are implemented efficiently; how to capture what otherwise become lost
opportunities to achieve efficiency improvements in new buildings; how to mininmize "free
ridership" and the perceived inequity resulting from the payment of incentives to those
who might adopt efficiency measures without such incentives; and how to integrate gas
DSM programs with other initiatives. Noting that the stipulation establishes a
collaborative and a threshold related to reasonable and prudent DSM spending above the
current $4,000,000 commitment, the Commission directs that the collaborative shall file a
report within nine months of this order, identifying the economic and achievable potential
for energy efficiency improvements and program designs to iunplement further reasonable
and prudent impravements in energy efficiency.

In evaluating whether the strict application of cost causation principles would
result in a disproportionate impact on economically vulnerable customers, we consider
low-income users, some of whom niay also be on fixed incomes. We are persuaded that
the majority of low-income customers actually use more natural gas, on average, than
those customers whose means place them above 175 percent of the federal poverty level.
Thus, low-income customers, on average, would actually enjoy lower bills under the strict

application of cost causation principles.

Having determined that a new decoupling rate design is appropriate, we must
decide which is the better choice of two methods: a levelized rate design (that is, SFV),
which recovers most fixed costs up front in a flat monthly fee, or a decoupling rider (that
is, SRR), which znaintains a lower fixed customer charge and allows DEO to offset lower

sales through an adjustable rider.

Cn balance, the Commission finds that the modified SFV rate design advocated by
D&O, staff, and OOGA is preferable to a decoupling rider. Both methods would address
revenue and earnings stability issues in that the fixed costs of delivering gas to the home
wiIl be recovered regardless of consumption. Each would also remove any disincentive by
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the company to promote conservation and energy efficiency. The levelized rate design,
however, has the added benefit of producing more stable customer bills throughout all
seasons because fixed costs will be recovered evenly throughout the year. In contrast,
with a decoupling rider, as favored by OCC, OPAE, the Citizens' Coalition, and
Cleveland, customers would still pay a higher portion of their fixed costs during the
heating season when their bilis are already the highest, and the rates would be less
predictable since they could be adjusted each year to make up for lower-than-expected

sales.

A levelized rate design also has the advantage of being easier for customers to
understand. Customers wi1l transparently see most of the costs that do not vary with

usage recovered through a flat monthly fee. As we noted in Duke, customers are
accustomed to fixed monthly bills for numerous other services, such as telephone, trash,
internet, and cable services. A decoupling rider, on the other hand, is much more
complicated and harder to explain to customers. It is difficult for customers to understand
why they have to pay more through a decoupling rider if they worked hard to reduce their
usage; the appearance is that the company is penalizing them for their conservation

efforts.

The Commission also believes ttiat a levelized rate design sends better price signals
to consumers. Under the current rate structure, the rate for delivering the gas to the home
is only about 30 percent of the total bill; therefore, the largest portion of the bill, the other
70 percent, is for the gas ffiat the customer uses (Tr. IV at 89). This commodity portion, the
cost of the actual gas used, is the biggest driver of the amount of a customer's bill.
Therefore, we believe that the gas usage will still have the biggest influence on the price
signals received by the customers when making gas consumption decis-ions, and
customers wiIl still receive the benefits of any conservation efforts in which they engage.
While we acknowledge that there will be a modest increase in the payback period for

customer-initiated energy conservation measures with a levelized rate design, this result is
counterbalanced by the fact that the difference in the payback period is a direct result of
inequities within the existing rate design that cause higher-use customers to pay more of

their fair share of the fixed costs than low-use customers.

The levelized rate design also promotes the regulatory objective of providing a
more equitable cost allocation among customers, regardless of usage. It fairly apportions
the fixed costs of service, which do not change with usage, among all customers, so that
everyone pays his or her fair share. Customers who use more energy for reasons beyond
their control, such as abnormal weather, large number of persons sharing a household, or'
older housing stock, will no longer have to pay their own fair share plus part of someone

eLse's fair share of the costs.
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We turn now to the issue raised by the parties regarding intra-class cost allocation.
The foundation of rate design is that each customer bears his or her proportionate share of
the costs for providing the utility services. We conclude that the costs at issue are
principally fixed. We are convinced that, while no cost of service analysis can perfectly
allocate costs, a strict cost causation analysis of the facts in this matter leads to the
conclusion that each GSS/ECTS customer should bear an equal proportion of the
distribution costs. We do note, however, that, while the GSS/EClS rate classes could be
more precisely drawn, to the exlent that there is an intra-class subsidy there is evidence
that it may be from nonresidential users to residential users.

Our analysis does not end there, however. Before strictly applying cost causation,
we must consider and balance other important public policy outcomes of rate design.

Would strict application of cost causation discourage conservation? Would it
disproportionately impact economicaIly vulnerable consumers, including both low-
income custoiners and those on a fixed income? Will customers understand the rate
design? Does it generate accurate price signals? Can it be implemented without rate
shock - that is, with sensitivity to gradualism? On balance, what style of rate design wiIl

result in the best package of possible public policy outcomes?

We find today that it is in the public interest to move to a levelized rabe design as
soon as practicable. DFA and the staff have proposed a modified SFV rate design to be
adopted over two years. We find that the first two years of that schedule should be
adopted. in adopting this portion of their joint recommendation, we note that
continuation of the inclining block volumetric rate will exacerbate any intra-class subsidy
between nonresidential and residential users. It will, however, also provide modest
incentive for customer-initiated conservation measures. As there is some agreement that
this is a reasonable step toward a levelized rate design, we adopt the proposal for the first
two years only. However, the Commission continues to believe that an expeditious
transition to a full straight fixed variable rate design is the appropriate approach and notes
that the phased-in rates provided in the stipulation will allow I7E0 to recover only 84
percent of its fixed costs in the fixed distribution service charge during the second year

and beyond.

Therefore, the Commission is approving the first two years of this transition,

however, prior to approval of rates for rates of the third year and beyond the Commission
believes that a review of the cost allocation methodologies for the GSS/ECTS classes is
appropriate. `I"herefore, ISEO is directed to complete the cost allocation study required in
the stipulation within 90 days of this order. Upon completion, DEO should submit a
report and recommendation regarding whether the GSS/ECT'S classes are appropriately
comprised of both residential and nonresidential customers or whether the classes should
be split DEO shall also provide, if the recommendation is to split the classes, a
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recommended cost allocation per class. Upon review of the cost allcxation study, the
Conunission will be establishing a process that will be followed to determine the
appropriate rates in year three and beyond, as soon as practicabie.

The Conunission is sensitive to the impact of any rate increase on customers,
especially during khese tough economic tunes. We believe that the modified SFV rate
design is a move toward correcting the traditional design inequities, while mitigating the
impact of the new rates on residential customers, by maintaining a volumetric component
to the rates for this first year. The additional cost alikmation irnformation will provide us
the opportunity to reassess whether it is appropriate to separate the residential and non-
residential consumers in these classes before establishing rates for the second year and
beyond. However, even with these measures, we are concemed with the impact on low-

income, low-use customers.

As noted in the Duke case, the Commission recognizes that, with this change to rate
design, as with any change, there will be some customers who will be better off and some
customers who will be worse off, as compared with the existing rate design. The levelized
rate design will impact low-usage customers more, since they have not been paying the
entirety of their fixed costs under the existing rate desigii. Higher-use customers, who
have been overpaying their fixed costs, will actually experience a rate reduction.
Customers in the ni.iddle ranges will see only the impact of the increase agreed to by the
parties; they will see no additional impact as a result of the Commi.,sion choosing the

levelized rate design.

The Commission is concerned with the impact that the change in rate structure will
have on some DEO customers who are low-income, low-use customers. One of the rnajor
concerns raised by customers at the local hearings held in these matters was the effect a
levelized rate design would have on low-use customers with low incomes. As a result, the
Commisaion believes that some relief is warranted for this class of customers. In the Duke
case, we approved a pilot program available to a specified number of eligible customers,
in order to provide incentives for low-income customers to conserve and to avoid
penalizing Iow-income customers who wish to stay off of programs such as PIPP. We
emphasized in the Duke case that the implementation of the pilot program was important
to our decision to adopt a levelized rate design in that case. Therefore, the Com.mission
finds that DBO should likewise implement a one-year low-income pilot program aimed at
helping low-income, low-use customers pay their bills.

As in the Duke case, the customers in the low-income pilot program shall be non-
PII'P low-usage customers, verified at or below 175 percent of the poverty level. DEO's
program should provide a four-dollar, monthly discount to cushion much of the impact
on qualifying customers. This pilot program should be made available one year to the
first 5,000 eligible cvstomers. DEO, in consultation with staff and the parties, shall
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establish eligibility qualifications for this program by first deteizruning and setting the
maximum low-usage volurne projected to result in the inclusion of 5,000 low-income
customers who are detemiined to be at or below 175 percent of the poverty level, The
Commission expects that DEO will promote this program such that, to the fullest extent
practicable, the program is €ully enrolled with 5,000 customers. Following the end of the
pilot program, the Commission will evaluate the program for its effectiveness in
addressing our concerns relative to the impact on low-use, low-income customers.

In addition, the Commission is cognizant of the reduction in risk assumed by the
company as a result of the rate design approved by the Commission. '1 his, in conjunction
with the testimony heard in local hearings and, most importantly, taking notice of
deteriorating eeonomic conditions, leads us to alter downward the approved rate of return

by 20 basis points, to 8.29 percent.

As a final matter pertaining to the rate design, the Commission would note that
OCC makes the argument in its brief that DEO failed to request approval of the Sk'V rate
design in its initial application and failed to provide adequate notice to its customers of
the SFV rate design, as required by Sections 4909.18, 4909.19, and 4904.43, Revised Code
(OCC Br. at 2-3). DEO and staff point out that the SFV rate design was not proposed in
the application, but was reconunended by the staff in the staff report that was issued eight
months after the application was filed. Therefore, DEO and staff maintain that the statute
did not require that the notice of the application reference the SFV and that the authority
relied on by OCC is inapplicable (DEO Reply Br. at 1-2; Staff Reply Br. at 2-3). The
Commission agrees that the support cited by OCC in its brief is not applicable. As OCC
pointed out in its brief, Section 4909.18, Revised Code, requires that the substance of
DE,O`s initial application be disclosed in the publication (OCC Br. at 5). Essentially, OCC
is maintaining that, in order to comply with the statute, the company must republish
notice simply because the company is now supporting the staff's proposal in the staff
report of investigation in this case. The Conunission finds that OCC's contention is
without merit. Furthermore, as OCC acknowledges in its brief, the notice for public
hearing did appropriately state that one of the issues in the case was the rate design and
included straight fixed variable (OCC Br. at 6).

III. RATE DETERMINANTS:

As proposed under the stipulation, the value of DEO's property used and useful in
the rendition of gas service a.s of the date certain is $1,404,744,493. The Commission finds
the rate base stipulated by the parties to be reasonable and proper, and adopts the
valuation of $1,404,744,493 as the rate base for purposes of these proceedings.

The stipulation recommends that rates be approved that wonld enable DEO to earn
a rate of return of 8.49 percent. As noted above, the Commission believes that the rate of
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return should be reduced by 20 basis points to 8.29 percent. The Commission finds that a
rate of return of 8.29 percent is fair and reasonable for DEO. We will, therefore, authorize
a rate of return of 8.29 percent for purposes of these cases.

Applying a rate of return of 8.29 percent to the value of the used and useful
property as of the date certain results in required operating income of $116,453,318. Under
the stipulation, the parties agreed that the adjusted operating income of DEO during the
test year was $93,250,390. This results in an incoine deficiency of $23,202,928, which, when
adjusted for uncollectibles and taxes, results in a revenue increase of $37,476,976.
Therefore, we find that a revenue increase of $37,476,976 is reasonable and should be
approved.

IV. TARIFFS:

As part of its investigation in ffiis matter, the staff reviewed the company's various
rates and charges, and the provisions govezning terms and conditions of service. On
October 8, 2008, the company fEed proposed tariffs which reflect the agreement of the
parties to the stipulation. In addition, the tariffs filed on October 8, 2008, include
provisions for the modified SFV rate design proposed by DEO, staff, and OOGA. DEO
indicated that these proposed tariffs will be substantially identicai to the final compliance
tariffs that will be filed with approved rates and appropriate effective dates inserted if the
final order does not require alteration of the terrns and conditions contained therein. The
Commission has reviewed the proposed tariffs and found that they correctly incorporate
the provisions of the stipulation and the modified SFV rate design. The proposed tariffs

f'sled on October 8, 2008, should be approved, subject to modification to reflect the rate of
return approved by this opinion and order. Therefore, the Commission finds that DEO
should file, in final form, four, complete, printed copies of the final tariff, as modified, with
the Commission's docketing division, consistent with this order. The effective date of the
increase shall be a date not earlier than the date upon which final tariffs are filed with the
Commission and the date on which DEO files proposed tariffs addressing the law-income
pilot program. The new tariffs shaR be effective for service rendered on or after such

effective date.

With regard to the tariffs addressing the low-income pilot program required by this
order, the Commission finds that DFA should file proposed revised tariffs in accordance
with our directives for this pilot, as set forth in this order. Upon review of the tariffs, the
Commission will issue an entry approving the tariffs implementing the pilot program.

FINDINGS OF FACT:

(1) On July 20, 2007, DEO filed a notice of intent to file an
application for an increase in rates. In that notice, the company
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requested a test year beginning January 1, 2007, and ending
December 31, 2007, with a date certain of March 31, 2007.

(2) By Commission entry issued August 15, 2007, the test year and
date certain were approved.

(3) On August 30, 2007, DEO filed applications requesting approval
for an increase in gas distribution rates, for an alternative rate
plan for its gas distribution service, and to modify certain
accounting methods, 07-829, 07-829, 07-830, and 07-831,
respectively. On December 13, 2006, DEO filed an application,
06-1453, for approval of an automatic adjustment mechanism,
associated with the deployment of AMR equipment. On
Pebruary 22,2008, DEO filed an appIication, 08-169 for approval
of an automatic adjustment mechanism to recover costs
associated with its FIR program. By entry of April 9, 2008, the
Commission, inter atia, granted DEO's request to consolidate
these five cases.

(4) The Commission granted intervention to Citizens Coalition,
OEG, IGS, Dominion Itetail, Stand, Local G555, Integrys,
OOGA, OCC, OPAE, IEU-Ohio, and C'Ieveland. On June 19,
2008, and July 28, 2008, IEtI-Ohio and OEG, respectively, filed
notices of withdrawal from these proceedings.

(5) The Commission granted a motion to admit David C. Rinebolt
to practice pro hac vice on behalf of OPAE.

(6) On May 23, 2008, the report of conclusion and
recommendations of the financial audit of DEO by Blue Ridge
Consulting Services, Inc., was filed.

(7)

(8)

(9)

On June 12, 2008, staff filed its written report of investigation
with the Cornmission in 07-829, 07-830, 07-831, and 06-1453.

Objections to the staff report in 07-829, 07-830, 07-831, and
06-14 r3 were filed by Cleveland, DEO, OCC, Cttizens Coalition,
Integrys, and OPAE.

On June 12, 2008, staff filed its written report of investigation of
08-169 with the Commission.
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(10) Objections to the staff report in 08-169 were filed by DEO and
OCC.

(11) Local public hearings were held as follows: Youngstown on
July 28, 2008 and August 19, 2008; Lima on July 29, 2008; Canton
on July 31, 2008; Akron on July 31, 2008, and August 21, 2008;
Cleveland on August 4, 2D08; Geneva on August 4, 2008;
Marietta on August 5, 2008; and Garfield Heights on August 18,
2008.

(12) DEO published notice of the local publi.c hearings and the
evidentiary hearing.

(13) A pre:hearing conference was held on July 8, 2008.

(14) The evidentiary hearing commenced on August 1, 2008, and
concluded on August 27, 2408.

(15) On August 22, 2008, as supplemented on October 14, 2008, a
stipulation was filed in these matters which resolved all
outstanding issues except the issue of rate design. Signatories
to the stipulation indude DEO, staff, OCC, OPAE, Citizens'
Coalition, OOGA, Stand, and Cleveland.

(16) Initial briefs were filed by OCC, DEO, OPAE, Cleveland,
Neighborhood Coalition, OOGA, and staff on September 10,
2008. Reply briefs were filed by DEO, staff, OCC, OPAE,
OOGA, and Cleveland on September 16, 2008.

(17) An oral argument was held before the Commission on
September 24, 2008, on the issue of rate design.

(18) The company filed proposed revised tariffs and proof of
publication of the application and the hearings.

(19) The value of all of the company's property used and useful for
the rendition of service to its customers affected by this
application, determined in accordance with Section 4909.15,
Revised Code, is not less than $1,404,744,493,
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(20) Applying a rate of return of 8.29 percent results in required
operating income of $116,453,318. Under the stipufation, the
parties agreed that the adjusted test year operating income was
$93,250,390. This results in an income deficiency of $23,202,928,
which, when adju,sted for uncollectibles and taxes, results in a
revenue increase of $37,476,976.

(21) DEO's proposed revised tariffs are consistent with the
discussion and findings set forth in this opinion and order and
shall be approved, except for modification based on our
adjustment of the rate of retutrn. DEO shall file in final fonn,
four, complete printed copies of the final tariff consistent with
this order.

(22) DEO should file proposed revised tariffs addressing the low-
income pilot program.

DEO should conduct a review and report back to the staff
within 180 days on the teclutical capability of DEO's advanced
metering system.

(24) That the DSM collaborative should file a report within nine
months of this order identifying the economic and achievable
potential for energy efficiency improvements and program
designs to implement further reasonable and prudent
improvements in energy efficiency.

CONCLUSIONS OF LAW:

(1) DEO is natural gas company as defined by Section
4905.03(A)(6), Revised Code, and a public utility as defined by
Section 4905.02, Revised Code.

(2) The company's application was filed pursuant to, and this
Con.umission has jurisdiction of the application under, the
provisions of 5ections 4903.17, 4909.18, and 4909.19, Revised
Code, and Chapter 4929, Revised Code, and the application
complies with the requirements of these statutes.
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(3) Staff investigations were conducted and reports duly filed and
mailed, and public hearings held herein, the written notice of
which complied with the requirements of Sections 4909.19 and
4903.083, Revised Code.

(4) The stipulation submitted by the parties, as modified on this
opinion and order, is reasonable and, as indicated herein, shall
be adopted.

(5) The existing rates and charges for service are insufficient to
provide the applicant with adequate net annual compensation
and return on its property used and useful in the provision of
service.

(6) A rate of return of 8.29 percent is fair and reasonable under the
circumstances of this case and is sufficient to provide the
applicant just compensation and return on its property used
and useful in the provision of service to its customers.

(7) The company is authorized to withdraw its current tariffs and
to file, in final form, revised tariffs which the Commission has
approved herein.

ORDER:

It is, therefore,

ORDERED, That the joint stipulation filed on August 22, 2008, as modified in this
opinion and order, be approved in accordance with this opinion and order. It is, furfiher,

ORDERED, That, in accordance with this opinion and order, DEO conduct a review
and report back to the staff within 180 days on the technical capability of DEO's advanced
metering system. It is, further,

ORDERED, That the application of DEO for authority to increase its rates and
charges for service be granted to the extent provided in this opinion and order. It is,

further,

ORDERED, That, consistent with this opinion and order DEO shall file a cost of
service study within 90 days. It is, further,

0124



07-829-GA-AIRet al. -33-

OIZDERED, 'I'hat, consistent with this opinion and order, the DSM collaborative file

a rcport within nine months of tl-tis order identifying the economic and achievable
potential for energy efficiency improvements and program designs to implement further
reasonable and prudent improvements in energy efficiency. It is, fur•ther,

OP.DERED, That DEO itnplernent a one-year low-income pilot program consistent
with this opinion and order and file proposed revised tariffs addressiiig the low-income

pilot program. It, is further,

ORDERED, That DEO be authorized to file in final form four complete copies of the
tariff consistent with this opinion and order (other than the requirement for a low-income
pilot program) and to cancel and withdraw its superseded tariffs. DEO shall file one copy
in its TRF docket (or may make such filing electronically as directed in Case No. 06-900-

AU-WVR) and one copy in this case docket. The remaining two copies shall be designated

for distribution to the Rates and Tariffs, Energy and Water Division of the Commission s
Utilities Department. It is, further,

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
all of the following; the date of this opinion and order; the date upon which four complete,
printed copies of final tariffs are filed with the Comtnission; and the date on which DEO
files proposed tar'sffs addressing the low-income pilot program. 3'he new tariffs shall be
effective for service rendered on or after such effective date. It is, further,

ORDERED, That DEO shall notify all affected customers via a bill message or via a
biU insert within 30 days of the effective date of the tariffs. A copy of the customer notice
shall be submitted to the Cornrnission's Service Monitoring and Enforcement Department,
Reliability and Service Analysis Division, at least 10 days prior to its distribution to

customers. It is, further,

ORDERED, That nothing in this opinion and order shall be binding upon the
Commission in any future proceeding or investigation involving the justness or

reasonableness of any rate, charge, rule, or regulation. It is, further,
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ORDERED,'That a copy of this opinion and order be served on all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Alan R. Schriber, Chairman

Panl A. Centolella

Valerie A. Lenunie

CMTP/SEF:ct

Entered in the 7oumal

OCT 15 24Q8

Rene@ J. Jenkins
Secretary

U, 3. /(^Y f .^,f°

Chefvl L. Roberto
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BEFORE

THE PUBLIC UITLITIES COMMISSION OF OHIO

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Authority to tncrease Rates for its
Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of an Alternative Rate
Plan for its Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval to Change Accounting
Methods.

In the Matter of the Application of'I"he East
Ohio Gas Company d/b/a Dominion Fast
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Pipeline
Infrastructuxe Replacement Program
Through an Automatic Adjustment Clause
and for Certain Accounting Treatment.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with Autornated
Meter Reading and for Certain Accounting
Treatment.

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-GA-AAM

Case No. 08-169-GA-ALT

Case No. 06-1453-GA-UNC

ENTRY ON REHEARING

The Commission finds:

(1) On August 30, 2007, The East Ohio Gas Company d/b/a
Dominion East Ohio (DEO) filed applications to increase its gas
distribution rates, for authority to implement an alternative
rate plan for its gas distribution services, and for approval to
change accounting methods. On December 13, 2006, DEO filed

This ie to certify that the images appearinq are an
accyrate and complete reproduction of a caace file
flocument de11v+®red in the regular coursa o'f buainear,
TeetrniciaL--

^ ^ate procesaed / 2 j^ S/.-=g^r- 0127
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an application for approval of tariffs to recover, through an
autoinatic adjustment mechanism, costs associated with the
deployment of autoinated meter reading equipment. On
February 22, 2008, DEO filed an application requesting
approval of tariffs to recover, through an automatic adjustment
mechanism, costs associated with a pipcline infrastructure
replacement program. All of these applications were
consolidated by the Conunissi.on.

(2) By opinion and order issued October 15, 2008, the Commission,

inter alia, approved the joint stipulation and recommendation
(stipulation) filed by the partics in these cases, which resolved
all of the issues raised in the applications except for the issue of
the rate design for DEO's General Sales Service (GSS) and
Energy Choice Transportation Service (ECTS) rate schedules.
With regard to the rate design, the Commission adopted the
first two years of the modified straight fixed variable (SFV)
levelized rate design to decouple DECYs revenue recovery from
the amount of gas actually consumed, which was proposed by
Staff and DEO. Prior to approval of rates for year three and
beyond, the Commission directed DEO to complete the cost
allocation study required in the stipulation and to provide it to
the Conunission for consideration. In its opinion and order, the
Commission acknowledged that adoption of the SFV rate
design will reduce the risk assumed by the company, The
Commission, based upon this reduction in risk, the testimony

heard at the local hearings, and the deteriorating economic
conditions, found that the rate of return set forth in the
stipulation should be altered downward by 20 basis points to

8.29 percent.

(3) Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Comnnission proceeding may apply
for rehearing with respect to any matters determined in that
proceeding, by filing an application within 30 days after the
entry of the order upon the journal of the Commission.

(4) On November 14, 2008, DEO filed an application for rehearing,
asserting five grounds for rehearing. Also on November 14,
2008, the Office of the Ohio Consumers' Counsel, the city of
Cleveland, Ohio Partners for Affordable Energy, the
Neighborhood Environmental Coalition, the Empowerment
Center of Greater Cleveland, Cleveland Housing Network, and
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(5)

(6)

the Consumers For Fair Utility Rates (collectively, Consumer
Groups) filed an application for rehearing, asserting eight

grounds for rehearing.

On November 24, 2008, DEO filed a memorandum in
opposition to the Consumer Groups' application for reliearing.

The underlying basis for all of DEO's assignments of error in its
application for rehearing are based on the Commission's
decision to reduce the rate of return from 8.49 percent, as
recommended in the stipulation, to 8.29 percent. The following
paragraphs set forth DEO's specific grounds for rehearing,
together with a brief description of its rationale for each

ground:

(a) The Commission denied DEO due process by not
permitting DEO to brief or argue the rate-of-return
issue and then by reducing the rate of return.

DEO asserts that it was denied the opportunity to
present arguments on the issue of rate of return and
then the rate of return was reduced. It points out that
due process requires a fair hearing and an
opportunity to be heard. Given the explicit
instructions that the sole issue was the rate design
and the lack of ppposition on any other issue, DEO
explains that it had no reason to seek to argue the rate
of return issue or otherwise to protest the
Commission's limitation.g on briefing or directives at
oral argument. (DEO application for rehearing at 3-

5.)

(b) The portion of the order reducing DEO's rate of
return was unlawful because it lacked record support.

DEO argues that the rate of return reduction is
unsupported by the record. The Commission's basis
for the cost of capital reduction, according to DEO,
was a purported reduction in risk assumed by th.e
company as a result of SFV rate design; however,
there was no evidencq in the record to support this
statement. To the extent the SFV rate design
purportedly reduces risk, DEO asserts that such risk
assessment was already reflected in the stipulation s
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recomrnended rate of return. The Coinmission's
claim that the testimony heard at public hearings was
a basis to reduce DEO's rate of return is
unsupportable, dauns DEO, because the Commission
cannot specify any witness at any public hearing who
recommended or justified a rate of return reduction.
Rather, DEO suggests that the testunony at the public
hearings was directed at rate design and particular
customers' circumstances as a result of a change in
rate design and not rate of return. DEO also contends
that there was no testimony in the record
recommending or justifying a reduction in rate of
return based on deteriorating economic conditions,

(C)

which was another factor justifying the Commission's
rate of return reduction. (DEO application for

rehearing at 5-10.)

The portion of the order reducilig DEO's rate of
return was unreasonable on its face, because it relied
on a factor of increased risk to reduce the rate of

return.

DFO asserts that reducing the rate of return is facially
unreasonable and self-contradictory. The most
important factor relied upon by the Corrtmission in
reducing the rate of return-defieriorating economic
conditions-in fact, demonstrates increasing risk and,
thus, justifies an increase. Therefore, according to
DEO, the order contradicts itself. In addition, DEO
claims that the Com.rrds.sion's reduction only
exacerbates the true cost of capital for DF.O:
Furthermore, DEO points out that the Commission's
adjustment of the rate of return contradicts other
portions of the order and that the order already
contained numerous approvals and adjustments that
addressed low-income customer's needs, such as the
SFV ratr design, a pilot program to credit bills
directly, an increase in demand-side management
(DSM) spending, and shareholder funding to assist
low-income customers in payment assistance and
conservation - education. (DEO application for

rehearing at 10-14.)
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(7)

(8)

(d) The order violated Section 4909.15(D)(2)(a), Revised
Code, by authorizing a cost of debt lower than DEtYs
actual embedded cost of debt.

DEO argues that, by reducing the rate of return, the
order reduced the revenue attributable to DEO's
embedded cost of debt and denied DEO recovery of
that embedded cost, in violation of Section
4909.15(D)(2)(a), Revised Code. DEO alternatively
suggests that, because the embedded cost of debt
comprises almost half of its capital structure, the
order can be seen as reducing the return on equity by
approximately twice as much as the 20 basis points
that were identified by the Commission. It asserts
that there is nothing in the record to support such a
reduction. (DEO application for rehearing at 14.)

The Commission notes that our decision to reduce the rate of
return was primarily based on the determination that the risk
assumed by the company would be reduced as a result of the
SFV rate design approved by the Commission. Upon review,
we find that the stipulation approved by the parties had, in
fact, already incorporated a lower rate of return due to the
agreement by the parties in the stipulation to move to either a
decoupling rider or an SFV rate desigre. It appears that the
lower rate of return in the stipulation was based on a
recalculation of the return on equity range to reflect a 25 basis
point reduction to account for the lower risk to DEO. (Jt. Fx. I
at 4; Tr. at 84; Staff Ex. 1 at 34.) As the stipulation already
incorporated a reduced rate of return to DEO, the
Commissiori s concern regarding the reduced risk to the
company presented by the SFV rate design was addressed.
Therefore, we find that DEO's application for rehearing should
be granted and the rate of return agreed to in the stipulation
should be reestablished at 8.49 percent. Accordingly, having
reestablished the rate of return agreed to by the stipulating
parties, the Commission finds that the stipulation filed in these
cases should now be approved in its entirety.

In their first ground for rehearing, the Consumer Groups assert
that the Corrnnission erred when it failed to comply with the
requirements of Section 4903.09, Revised Code, and provide
specific findings of fact and written opinions that were

.5.
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supported by record evidence. The Consumer Groups specify
three different ways in which the Commission allegedly so
erred. Each will be discussed individually.

(a) First, they argue that the order acknowledges that
there is insufficient evidence to support the decision
inasmuch as the Conunission ordered future studies
that are intended to establish findings, on a
prospective basis, to warrant the Commissiori s
current decision. The Consumer Groups state that it
is unclear why the Commission ordered DEO to
perform a study within 90 days but was willing to
wait for two years before addressing the study's
results. They contend that the GS6 class cannot be
considered homogeneous relative to the residential
consumers' usage because the average residential GSS
customer uses 99.1 Mcf per year, while the average
nonresidential GSS customer uses 390 Mcf per year,
with some nonresidential customers using up to 3,000
Mcf per year. The Consuxner Groups maintain that,
absent actual homogeneous membership in the GSS
customer class, there wilt be misallocations among
customers within the GSS class and that the current
shortcomings of the class cost-of-service study will do
little to assist the low-use residential consumers who
will be most harmed by the SFV rate design during
years 1 and 2. (Consumer Groups' application for
rehearing at 9-12.)

With regard to the additional studies ordered by the
Corrunission, DEO maintains that the order should
not be vacated just because there may be new facts
that are yet to be discovered. DEO suggests that the
Consumer Groups' understanding of the purpose of
the studies, as well as the pilot program, is flawed.
According to DEO, the purpose for the cost-of-service
study is to determine whether the GSS/ECTS classes
should be split, the answer to which would not
contradict the Commission's decision to move to an
SFV rate design, DEO contends that this study would
address the Commission s possible order to transition
to a full SFV rate design. As DEO summariz.es, "that
the Commission has the foresight to address that

-6-

0132



07-1329-GA-AIR, et al. -7-

(b)

issue in a proactive manner does not in any way
suggest that the record evidence supporting the
current Order is somehow inadequate."
(Memorandum contra at 5-8.)

We find no merit to the Consumer Groups' argument.
As we noted in the order, the modified SFV rate
design is a move toward correcting the traditional
design inequities, while at the same time, mitigating
the impact of the new rates on customers. DEO is
correct that the additional information we will obtain
through this study is not intended to address any
issues relevant to the determination in these
proceedings to move to a modified SFV rate d.esign.
Rather, the additional cost allocation inforniation will
provide us the opportunity to reassess whether it is
appropriate to separate the residential and
nonresidential consumers in these classes, for future
consideration- After the cost allocation study is
completed, we will establish a process that will be
followed to determine the appropriate rates in year
three and beyond.

The Consumer Groups next argue that the
Commission erred by approving a low-income pilot
program without an adequate record to support the
order. They contend that the Commission's statement
that low-use customers have not been paying the
entirety of their fixed costs is made without any basis
to conclude that high-usage customers were
overpaying fixed costs under the previous rate
design. The Consumer Groups contend that the
record in these cases does not answer the question of
how the SFV rate design impacts the low-income
customers and it is bad public policy to approve such
a change in policy without a full and complete
understanding of the haran that it may cause. They
argue that it is unclear why the low-use, low-income
customer program evaporates after one year when the
SFV will be in place for a Ionger period of time.
Furthermore,, they state that the Commission failed to
explain how DEO, which has ahnost 1.2 znillion
residential customers, almost three iimes the number
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(c)

of gas customers of Duke Energy Ohso, Inc. (Duke),
should have a program that is one-half the size of the
program the Commission approved for Duke. Case
No. 07-589-GA-AIR et al. (Opinion and Order, May
28, 2008; Entry on Rehearing, July 23, 2008).
(Consumer Groups' application for rehearing at 12-
18.)

DEO counters the Consumer Groups' argument
concerning the pilot program, pointing out that its
adoption does not reflect a defect in the approval of
the SFV rate design but, rather, merely reflects the
reality that the rate design change will liave a
negative effect on some customers. DGO also
emphasizes that adoption of the pilot program is not
a "concession" that SFV will harm low-income
customers, as SFV is expected to help low-income
customers. DEO also points out that the Consumer
Groups are in error in focusing on the distribution
component of bills, as distribution costs are a very
small component of total bills. (Memorandum contra
at 8-11.)

As we stated in our order, the Commission recognizes
that the change in rate design will leave some
customers better off and some customers worse off, as
compared with the existing rate design. We noted
that we are concerned with the irnpact that the change
will have on some DEO customers who are low-
income, low-use customers. That formed, in part, the
basis for ordering the pilot program. It is ironic that
the Consumer Groups would advocate agaixwt our
attempt to mitigate the impact.

In the third part of their first ground for rehearing,
the Consumer Groups claiun that the Commission
erred by ordering an evaluation of DECYs DSM
energy efficiency programs without looking at the
impacts that the SPV rate design has on these
prograins. They contend that the Commission should
order an independent DSM program. (Consumer
Groups' application for rehearing at 18-20.)

-8-
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DEO argues that the DSM programs it supports are
worthwhile and that nothing prevents the part3es
from undertaking significant DSM programs within
the SFV rate design. DEO also states that the DSM
collaborative and related programs have nothing to
do with the rate design decision by the Connnission.
(Memorandum contra at 11-12)

We find no merit to the Consumer Groups' argument.
While the change in rate design will have impacts on
customers, it will also have impacts on the company
and, in all likelihood, on the DSM programs. It would
not be in the best interests of consumers or the
company for those impacts not to be studied. We
would iiote that, historicaIly, we have approved DSM
programs without having full knowledge of the
results those programs will have and without having
made any prior independent analysis of those
programs, because we recognize the beneficial
impacts such programs have on customers,

As we find no argument made under the first assignnient of
error to be supportable, the Consumer Groups' application for
rehearing on this ground will be denfed.

(9) In their second assignment of error, the Consumer Groups
argue that the Commission should not have approved a rate
design for a two-year transition period without establislv.ng
that Sections 4909.18 and 4909.19, Revised Code, govern the
process for determining the rate design that wIll be
implemented after the two-year transition period. They
contend that the Commission failed to discuss what will be
used to determine appropriate rates beginning in year three
and merely noted that it will be establishing a process. They
also claim that it is unclear if the process that the Commission
wiJI develop will be limited to DEO and the Commission or
whether there will be an opportunfty to challenge the study.
(Consumer Groups' application for rehearing at 20-22.)

(10) We claxify that the process that will be established for
determining the appropriate rates in year three and beyond
will provide for input from interested stakeholders and wiIl
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ensure that all parties have the opportunity to participate. This
ground for rehearing will be denied.

(11) In their third assignment of error, the Consumer Groups claim
that the Commission erred by approving a rate design that
includes an increase to the monthly residential customer charge
without providing consumers adequate notice of the SFV rate
design pursuant to Sections 4909.18, 4909.19, and 4909.43,
Revised Code. The Consumer Groups claim that both of the
notices to consumers failed to rnention the proposed rate
design and its nnpact and implications for customers.
According to the Consumer Groups, "a decision by the
Company to change its rate design position from its application
to align with the rate design position in the staff report does not
relieve the Company of its statutory requirement to provide its
customers with notice of the substance of its application and at
the time such notice is required - with its application - not after
the staff report is issued." (Consumer Groups' application for
rehearing at 22-23.) The Consumer Groups believe that the
change in rate design was a material change that required
disclosure. With regard to the notice of the public hearings, the
Consumer Groups contend that the language only mentioned
the SFV rate design in general terms and failed to disclose the
potential magnitude of the increase in the customer clulrge.
(Consumer Groups' application for rehearing at 22-30.)

(12) In its memorandum contra, DEO argues that this assignment of
error has previously been addressed by the Commission and
rejected. DF,O states that it is required to provide two notices: a
notice of the application in accordance with Section 4909.19,
Revised Code, and notice of the public hearings in compliance
with Section 4903M, Revised Code. DEO points out that it
could not include an SFV rate design with its notice of the
application, as the application did not include an SFV proposal.
Eight months later, it explains, when the staff report was
issued, was the first appearance of this issue. Thus, DEO
contends that the notice of its appLication was accurate. With
regard to notice of the public hearings, DEO notes that the
governing statute requires a brief summary of the then known
major issues in contention. As the hearing notice disclosed
issues including "[t]he level of the monthly customer charge
that customers will pay" and "[r]ate desigr4 including
consideration of decoupling and straight fixed variable
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m.echanisms," DEO believes that the notice complied with the
statute. DEO also argues that Section 4903.083, Revised Code,
saves the notice from invalidation based on defects in its
content.

(13) We find the Consumer Groups' argument on this point to be
witiiout merit. We note, at the outset, that the argUZnenN
raised by the Consumer Groups on rehearing were previously
denied by the Commission on page 27 of our Opinion and
Order. Sections 4909.18, 4909.19, and 4909.43, Revised Code,
direct the utilitv to notify customers, mayors, and Iegislative
authorities in the company's service area of the application and
the rates proposed therein. IJEG served upon mayors and
legislative authorities and published in newspapers throughout
its affected service area notices that met the requirements of
Section 4909.18, 4909.19, and 4909.43, Revised Code, as
approved by the Commission. The notice specifically set forth
the rates and percentage increase, by rate schedule, proposed
by DEO in the application, including a reference to and
explanation of the proposed sales decoupling rider. Although
the Commission did not adopt the decoupling mechanism
proposed by DEO, the notice was sufficient to inform
customers of such proposal and to allow customers to register
an objection to a decoupling mechanism and the increase in
rates and the straight fixed variable rate design. In addition, as
noted in the order, the SFV rate design was not proposed in the
application, but was recommmded by the staff in the staff
report that was issued eight months after the application was
filed. Therefore, the statute did not require that the notice of
the application reference the SFV. Further, Section 4909.18,
Revised Code, requires that the substance of DECYs initial
application be disclosed in the publication, which it was.
Furthermore, the notice for public hearing did appropriately
state that one of the issues in the case was rate design and SFV.

(14) In their fourth assignment of error, the Consumer Groups claim
that the Commission erred by approving a rate design that
discourages customer conservation efforts, in violation of
Sections 4929.05 and 4905.70, Revised Code. They claim that
the 5FV rate design serves only the company's limited cost
recovery interest. However, they contend, SFV fails to promote
conservation because it sends the wrong price signals to
customers by decreasing the volumetric rate while significantly

-1
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increasing the fixed portion. Thus, according to the Consumer
Groups, SFV faIls to encourage conservation. Further, the
Consumer Groups say that SFV removes customers' incentive
to invest in energy efficiency because it extends the payback
period for those customers' energy efficiency investments.
(Customer Groups' application for rehearing at 31-35.)

(15) DEO argues that the Consumer Groups wrongly conclude that
SFV penalizes conservation and encourages consumption.
Although it is true the transitton to SIN wiIl result in an
increase in the fixed charge and a decrease in the volumetric
charge and that, therefore, low-use customers will pay more
than they previously paid and high-use customers will pay less
than. they previously did, nevertheless, DEO argues, transition-
related change has nothing to do with conservation. DEO
emphasizes that the largest portion of the bill, approximately
80 percent, is the commodity charge and that the commodity
charge is the "biggest driver" of usage decisions. DEO also
stresses that the SFV rate design corrects the subsidy of fixed
distribution costs from high-use to low-use customers.
(Memorandum contra at 18-20.)

(16) The Commission finds that the Consumer Groups' ai1,*urnent
regarding conservation was fully considered and rejected in the
order. There is no dispute that both the modified SFV rate
design and the previously proposed decoupling rider reduce or
eliminate any disincentive for conservation programs that
might be promoted or sponsored by the utility. There is also no
dispute that, under both of the proposed rate designs, a
customer who makes conservation efforts to reduce gas
consumption will equally enjoy the full benefit of those efforts
for the commodity portion of their gas bill, which typically
represents 75 to 80 percent of their total gas bill. While under
the SFV rate design, a low-use customer who conserves may
not reduce his distribution charges as much as he would under
the decoupling rider method, it is also trde that all potential
customer savings are not guaranteed under the decoupling
rider method favored by the Consumer Groups, due to the
attendant uncertainty caused by periodic reviews and
adjustments necessary with the decoupling rider. Moreover, a
decoupling rider would have the effect of preserving the
inequities within the existing rate design that have caused
high-use customers to subsidize the fixed costs of low-use

0138



07-829-GA-AIR, et al. -13-

customers. As discussed in the Commission's opini4n, we
opted to match costs .and revenues more closely, such that
customers pay their fair share of distribution costs. Finally, this
argument for rehearing disregards the fact that a fundamental
reason for our adoption of the new rate design is to foster
conservation efforts in accordance with Sections 4929.02 and
4905.70, Revised Code. The only question at issue in these
proceedings is whether an SFV rate design or a decoupling
rider better achieves all competing public policy goals. As
discussed at length in our opinion, we believe the SFV rate
design is the better choice. This ground for rehearing is denied.

(17) The Consumer Groups' fifth assignment of error is that the
Conunission erred by approving a rate design that
unreasonably violates prior Commission precrdent and policy.
'I'he Consumer Groups argue that the Commission has
identified gradualism as one of the regulatory principles to be
incorporated in its decision-making process and, for
gradualism to have any legitimacy as a regulatory principle, it
must be applied with a certain level of consistency and
transparency. They claim that this principle has been relied
upon in prior cases and that the Commission should not ignore
the mngumer opposition voiced against the proposed SFV rate
design at the public hearings. (Consumer Groups' application
for rehearing at 3541.)

(18) DEO asserts that, although gradualism is an important
consideration, the SFV rate design approved by the
Conunission does reflect this policy in at least three ways.
First, DEO explains that only 84 percent of the fixed costs will
be recovered through the fixed charges. Second, DBO points
out that the SFV rates will be phased in over two years. Finally,
it notes that DEO has agreed to a"nearly three-fold increase in
DSM spending," as weIl as additional funding for support of
low-income customers. DEC? stresses that the principle of
gradualism should not be used to block the transition to the
SFV rate design and notes that gradualism is only one of many
important regulatory principles. (Memorandum contra at 20-
21)

(19) In examining these claims, we first observe that this
Commission is not bound by any statutory requirement
relating to the regulatory principle of gradualism and that this
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is only one of many important regulatory principles. However,
consistent with the principle of gradualism, we noted in the
order that the new IeveIized rate design best corrects the
traditional rate design inequities, while mitigating the impact
of the new rates on residential customers by maintaining a
volumetric component to the rates, by phasing in the increase
over a two-year period, and by not reflecting the full extent of
DEC?'s fixed costs in the proposed fixed charge. We also
emphasized that the low-income pilot program, aimed at
helping low-income, low-use customers pay their bills, was
crucial to our decision. Furthermore, we note that the
Consumer Groups continue to compare the new flat monthly
fee with the customer charge under the previous distribution
rate structure. Such comparisons can be misleading and distort
the impact on customers, since any analysis of the impact of the
new levelized rate structure should comider the total customer
charges. We note that, in assaciation with the adoption of the
SFV rate design, the volumetric charge reflected on the bills of
residential customers will be reduced as the customer charge is
phased-in to reflect the elimiz'u3tion of the majority of the
company's fixed costs from the volumetric charge. Moreover,
as noted in our order, the new rate design also achieves the
important regulatory principle of matching costs and revenues
to ensure that customers pay their fair share of distribution
costs. Accordingly, the Commission finds that the Consumer
Groups' request for rehearing on this issue should be denied.

(20) Having determined that the rate of return agreed to in the
stipulation should be reestablished and that the stipulation
should be approved in its entirety, the Commission finds it
necessary to update the rate determinants set forth in the
October 15, 2008, opinion and order. Therefore, applying a rate
of return of 8.49 percent to the value of the used and useful
property as of the date certain results in required operating
income of $119,192,570. Under the stipulation, the parties
agreed that the adjusted operating income of DEO during the
test year was $93,250,390. This results in an ineome deficiency
of $25,942,180 which, when adjusted for uncollectibles and
taxes, results in a revenue increase of $41,901,368. Therefore,
we find that a revenue increase_ of $40,500,000 stipulated by the
parties is reasonable and should be approved.
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(21) By entry issued November 5, 2008, the Commission approved a
revised bill format which incorporated the notice to all affected
customers of the Commission`s October 15, 2008, order in these
cases, including the approved revenue increase for DEO which
was based on an 8.29 percent rate of return. In light of our
reestablishment of the stipulated rate of return of 8.49 percent,
the Commission finds that DEO must notify customers of this
change and that such notice should be provided to all affected
customers via a bill message or via a bi1l insert in the next
practicable billing cycle, but no later than 60 days from the date
of this entry on rehearing. Furthermore, a copy of the customer
notice shall be submitted to the Commission's Service
Monitoring and Enforcement Department, Reliability and
Service Analysis Division, at least 10 days prior to its
distribution to customers.

(22) On October 8, 2008, DEO filed proposed tariffs which reflect
the agreement of the parties to the stipulation, including the
8.49 percent rate of return. in our October 15, 2008, order in
these cases, we found that the proposed tariffs filed by DEO
correctly incorporated the provisions of the stipulation and the
approved rate design; therefore, we approved the proposed
tariffs filed on October 8, 2008, subject to modification to reflect
the revised rate of return of 8.29 percent as approved in the
order. Subsequently, by entry issued October 22, 2008, the
Commission approved DEQ's revised proposed tariffs, with
one modification addressing the low income program, finding
that the tariffs were consistent with our October 15, 2008, order,
including the revised 8.29 percent rate of return.

In light of our reestablishment of the stipulated rate of return of
8,49 percent and our approval of the stipulation in its entirety,
the Commission finds that the proposed tariffs filed on
October 8, 2008, that reflect the agreement of the stipulating
parties, including the reestabHshed rate of return of 8.49
percent should be approved with the following modification.
In. paragraph four of Original Sheet No. F-EC"IrrLl1 and
paragraph three of Original Sheet No, GSS-LI, the language
should be modified to read, "The following charges for this
one-year pilot program, limited to 5,000 customers, are
effective for bills rendered on or after 2008.°.
Therefore, DECYs proposed tariffs filed on Clctober 8, 2008, are
approved with this modification.
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It is, therefore,

ORDERED, That thc application for rehearing filed by DEO be granted, to the

extent set forth in this entry on rehearing, that the rate of return agreed to in the
stipulation be reestablished, and ehat the stipulation be approved in its entirety. It is,

further,

ORDERED, That the Consumer Groups' application for rehearing be denied. It is,
further,

ORDERED, That DEO revise the customer notice, in accordance with finding (21)
and that such notice be provided to all affected customers via a bill message or via a bill
insert in the next practicable billing cycle, but no later than 60 days from the date of this
order. A copy of the customer notice shall be submitted to the Conzmissiori s Service
Monitoring and Enforcement Department, Reliability and Service Ana2ysis Division, at
least 10 days prior to its distribution to customers. It is, further,

ORDERED, That DEO's proposed tariffs filed on October 8, 2008, as rnodified in

finding (22), be approved. It is, further,

ORDERED, That DEO be authori-r,ed to file in final form four complete, printed
copies of tariffs consistent with the findings of this entry on rehearing. DEO shall file one
copy in its TRF docket number (or may make such filing electronically as directed in Case
No. 06-900-AU-WVR), and one copy in this case docket- The remaining two copies shall
be designated for distribution to the Rates and Tariffs, Energy and Water Division of the
Conunission's Utilities Department. It is, further,

ORDERED, That the effecfive date of the new tariffs shall be the date upon which

four complete, printed copies of final tariffs are filed with the Commission. The new
tariffs shall be effective for bills rendered on or after such effective date. It is, further,

ORDERED, That nothing in this entry on rehearing shall be deemed to be binding
upon this Coaunission in any subsequent 'vivestigation or proceeding involving the
justness or reasonableness of any rate, charge, rule, or regulation. It is, further,
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ORDERED, "I"hat a copy of this entry on rehearing be served upon all parties of

record.

THE PUBLIC iT,MfTIES COMMISSION OF OHIO

Alan R. Schriber, Chairman

^-..Y ^fi• ^^^^
Pau! A. Centole3la

Valerie A. Lenunie

SEF/CM"TP:ct

Entered in the Journal

D^C 19 Zt^lB.

Rene@ J. Jenkins
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc. for Authority
to Amend its Filed Tariffs to Increase the
Rates and Charges for Gas Service and
Related Matters.

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc. for Authority
to Modify Current Accounting Procedures to
Defer Expenditures Incurred Arising from
Compliance with Federal Pipeline Safety
Requirements.

in the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc. for Authority
to Change Depreciation Accrual Rates for its
Gas Facilities.

Case No. 04-571-GA-AIR

Case No. 04-421-GA-AAM

Case No. 04-794-GA-AAM

ENTRY ON REHEARING

The Conunission finds:

(1) On April 13, 2005, the Commission issued an opinion and order
approving a stipulation and granting Vectren Energy Delivery of
Ohio, Inc. (Vectren) authority to increase its rates and charges for

service.

(2) Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Conunission proceeding may apply
for rehearing with respect to any matters determined in that
proceeding, by filing an application within 30 days after the entry
of the order upon the journal of the Commission.

(3) On May 13, 2005, The Office of the Ohio Consumers' Counsel
(OCC) filed an application for rehearing of the Commission's
April 1.3, 2005 opinion and order. In its application for rehearing,
OCC raises eight assignments of error. On May 23, 2005, Vectren
filed a memorandum contra OCC's application for rehearing.

This is tooertiEy that the ima<Jes
apHearinq are an

leto r©Dr^u tlaon cof busine
accurate and C^P ttle reS^ COurse
docwnent dell+rerad_ pate processed ^uN-8

Technician ---^'^_
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(4) The first three assignments of error raised by OCC relate to the
portion of the opinion and order addressing the demand side
management (DSM) program approved as part of the stipulation.
OCC contends that the Commission erred by failing to promote
gas conservation. tmder Section 4905.70, Revised Code, and
failing, especially at a time of high natural gas prices, to find that
utilities without such programs are not providing efficient,
sufficient, and adequate service under Sections 4905.22 and
4909.152, Revised Code. OCC also argues that Section 4905.70,
Revised Code, relies on the term energy rather than electricity to
describe the type of conservation programs the General
Assembly wants the Commission to initiate and, therefore, OCC
claitns that DSM progranus should be oriented towards both gas
and electric utilities. In addition, OCC claims that, at a time
when natural gas prices have surged because of high demand
and limited supply, the Commission improperly concluded that
the reasonableness of a DSM program is irrelevant to the
adequacy, sufficiency and efficiency of natural gas service and
the Comxnission must promote conservation programs in order
to effectuate the needed reduction in the amount of demand.
Further, OCC contends that the Commission erred by conduding
that Chapter 4929, Revised Code, is limited in its applicability
and that it is meant to be encourage DSM as a choice made
available to customers. Vectren claims that OCC improperly
argues that DSM, as proposed by OCC, is required by Ohio law;
while at the same time, OCC fails to cite to any specific statutory
language that would explicitly mandate the imposition of the
DSM proposal advanced by OCC in a natural gas base rate case.
Vectren also notes that OCC's arguments include citations to
extra-record sources which are not record evidence, have not
been granted administrative notice, and are not appropriate
authority in this proceeding.

(5) We find no merit in OCC's first assignment of error. As we noted
in our opinion and order, Section 4905.152, Revised Code, is not
relevant to the reasonableness of a DSM program and nothing
OCC has raised in its assignment of error changes our finding.
We also found that OCC had cited to a policy statement in the
gas alternative regulation statute (Section 4929.02(A)(4), Revised
Code) and a policy statement in an electric pricing statute
(Section 4905.70, Revised Code) as a basis to argue that the
stipulation contravenes the policy of the state. OCC in its
application for rehearing appears to be repeating the same
arguments. As we noted, Sections 4929.02(A)(4) and 4905.70,

0145



04-571-GA-AIR et al.

Revised Code, are inapplicable to the determination of whether
the DSM program in the stipulation is inconsistent with
regulatory policy or principles. In addition, our finding that
Sections 4905.70 and 4929.04(A)(4), Revised Code, are not
applicable to the determination of whether the DSM program
under the stipulation is inconsistent with the regulatory policies
or principles, is not altered by any argument raised by OCC.
Finally, OCC argues that the Commission should encourage
conservation of energy and a reduction in the growth rate of
energy consumption. We do not disagree. We believe that the
DSM program undertaken as part of the stipulation that we
approved will promote and encourage conservation of energy
and will reduce the growth rate of energy consumption and
promote economic efficiencies. OCC's first assignment of error is
denied.

(6) OCC's second assignment of error states that the Commission
erred by failing to adopt the energy efficiency program proposed
by OCC. According to OCC, the limited weatherization program
under the stipulation that does not extend to all residential
customers, may not result in conservation of natural gas. OCC
thereby postulates that lhe DSM program in the stipulation is
inadequate, insufficient, and inefficient. Vectren argues that
unavailability of the DSM program in the stipulation to
residential consumers does not render it inadequate, insufficient,
or inefficient. Vectren further argues that OCC failed to
demonstrate on the record that OCC's DSM proposal produces
an outcoine that differs substantially from the program in the
stipulation. OCC's arguments that the DSM program in the
stipulation is unreasonable are focused on the level of funding in
the DSM program. However, as we noted in the opinion and
order, such a claim does not warrant finding the stipulated
program to be unreasonable or that OCC's proposed DSM is
inherently more reasonable. As noted by Vectren, OCC witness
Gonzalez acknowledged that there would be many customers
that would not be able to participate in the DSM programs
promoted by OCC ('rr. III at 59). As a result, we determined,
among other things, that those nonparticipants would be paying
higher rates to subsidize the DSM program. In addition, we
determined that it would be unfair to impose a DSM program on
Vectren ratepayers where there is no credible basis that, in
isolation, the DSM program would result in the economic
benefits referenced by OCC. OCC has raised no new arguments

-3-
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(7)

(8)

that warrant changing our findings. We find no merit in OCC's
second assignment of error.

In its third assignment of error, OCC contends that the
Commission erred by adopting an inadequate standard for
reqturing utilities to invest in DSM prograrns. OCC argues that it
appears that the Commission will not adopt a DSM program
unless the DSM program passes two tests: (1) it has net economic
benefits and (2) it results in a reduction in demand sufficient to
reduce the price. OCC claims that requiring both of these tests is
too strict and will stifle the potential benefits on energy
efficiency. OCC again cites to the report of 1'he American
Coimcil for an Energy Efficient Economy to argue that for the
DSM program to substantially impact demand, similar DSM
programs must be implemented throughout Ohio and the rest of
the midwest. As we noted, it would be unfair to impose a DSM
program on Vectren ratepayers where there is no credible basis
that, in isolation, the DSM program would result in the claimed
economic benefits referenced by OCC. Again, we believe that
establishing a conservation program funding level of more than
six times the current actual funding level, and in excess of the
average spending levels of the other large gas utilities in Ohio, is
more than reasonable and nothfng OCC has raised in its
application for rehearing warrants changing that finding.
Finally, while the two tests cited by OCC could be considered
reasonable standards by which to judge 1>SM and other
conservation programs undertaken by utilities, they are by no
means the only tests fltat the Cotnmission will utilize in
determining whether any particular DSM program should be
approved. The third assignment of error is denied.

In its fourth assignments of error, OCC contends that the
Commission erred by approving a significantly higher customer
charge that is inconsistent with important regulatory policy and
practice. OCC claims that, in this case, the Commission approved
a 75 percent increase in the customer charge, which is
inconsistent with the regulatory policy of gradualism. According
to OCC, the Commission's claim that the $7 customer charge is
within the range of customer charges of other local distribution
companies (LDCs) is not accurate and that all but one other Ohio
LDC have customer charges that are less than that proposed by
the stipulation adopted by the Commission. Vectren argues that
OCC's criticism is misleading and that the impact of rate
increases on customers is best measured by the overall rate. This
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(9)

takes into account all rate components, rather than just focusing
on the customer charge. Vectren also notes that the customer
charge recommended in the stipulation is less than the customer
charge proposed in Vectren's application or by the staff report,
and that OCC failed to offer a calculation supporting its customer
charge recommendation. We believe, as noted in the opinion and
order, that the increase in the customer charge was not
unreasonable when considered as part of an overall stipulation of
the issues in the proceedings. And, as we also noted in the
opinion and order, the customer charge proposed in the
stipulation was within the range of custoiner charges imposed by
other Ohio LllCs. Further, we also stated that the increase in the
customer charge is justified, in part, based on the fact that it has
been 12 years since Vectren's last rate case, where such charges
were examined. Lastly, as pointed out by Vectren, the customer
charge is one component of the base rates paid by Vectren
customers and the overall increase to the revenue responsibility
of the residential customer class resulting from the stipulation in
these proceedings amounts to an increase of less than five
percent. OCC's fourth assignment of error is denied.

In its fifth assignment of error, OCC states that the Commission
erred by allowing Vectren to recover from customers a level of
rate case expense that is excessive and contrary to regulatory
policy and practice. OCC states that it urged the Commission to
adopt a similar rate case expense as determined in In the Matter of

the Application of The Cincinnati Gas & Electric Company for an
Increase in its Rates for Electric Service to all Jurisdictional Customers,
Case No. 91-410-EL-AIlt (91-410), but the Comnussion declined,
finding that reasonable rate case expenses will vary from
company to company. OCC further contends that the difference
between the rate case expense approved in 91-410 and that
approved in this case is dramatic and this great of a variance
cannot be accounted for by differences between companies and
proceedings. Vectren contends that OCC has presented no
record evidence of the unreasonableness of the rate case expense
contained in the stipulation. We find no merit to OCC's fifth
assignment of error. OCC has raised nothing new that warrants
our changing or modifying our findings on the rate case expen,ses
approved in these proceedings. Further, as we also noted in our
opinion and order, the reasonableness of rate case expenses will
vary from company to company and proceeding to proceeding.
OCC has failed to offer any evidence why that finding was
urnreasonable or what level of rate case expense it would
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recommend. Therefore, OCC's fifth assignment of error is

denied.

(10) OCC claisns in its sixth assignment of error that the increase in
the customer charge and the excessive rate case expense that
must be paid for by the residential customers outweigh any
benefits for most residential customers in the stipulation. In the
opinion and order, we noted that there are many benefits from
the stipulation, including an expanded DSM program, billing in
large print format being made available, the implementation of a
new process for staff to monitor customer calls made to Vectren,
and the resolution of all issues without incurring the time and
expense of extensive litigation. OCC has raised nothing new in
its sixth assignment of error that warrants our granting

rehearing.

(11) In its seventh assignment of error, OCC argues that the
Commission erred by adopting a stipulation that is not the
product of serious bargaining among knowledgeable parties.
OCC argues that the Commission found that there is no
requirement that at least one representative of a particular
customer class supports a stipulation in order to find that there
was serious bargaining among knowledgeable parties. OCC
states that, in certain previous cases, the Commission adopted
stipulations with modifications that incorporated some benefits
to the residential class. OCC contends that the Commission will
increasingly neglect the largest class of customers if it continues
to adopt stipulations without what it claims are benefits to
residential customers. Vectren contends that OCC includes no
mention of the specific negotiations that occurred in this case and
that OCC only describes its impression of the Commission
practice in adopting certain stipulations in recent years. As we
noted in the opinion and order, all of the parties in these
proceedings engaged in comprehensive negotiations and these
parties were knowledgeable of the issues. Further, there is no
requirement that any particular party execute the stipulation in
order for the first prong of the test of stipulations to be met (Is the
settlement a product of serious bargaining among capable,
knowledgeable parties). With respect to previous cases in which
the Commission has modified stipulations, the Commission
found sound basis to modify the proposed stipulations. We did
not find such conditions existed in this case to warrant
modification of the stipulation. Therefore, we deny OCC's
seventh assignment of error.

-6-
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(12) In its final assignment of error, OCC claims that the Commission
erred in not requiring a more specific large print bill provision to
ensure its effectiveness. OCC argues that it found four problems
with the provision in the stipulation addressing larger print
billing and the Commission erred by not modifying the large
print bill provision so that it: (1) incorporates the use of an
available standard recommended by the visually impaired, (2)
specifies a time by which the large print bills will be available, (3)
indicates that the company will receive input from the visually
impaired, and (4) provide for bills with Braille or any other
accommodations made for blind individuals. Vectren argues that
OCC has provided no new authority for its position related to the
large print bill provision of the stipulation, nor has it provided
authority for any requirement that utilities offer Braille bills. In
reviewing the evidence in this case, we considered the arguments
raised by OCC, but found that, as written, the provision in the
stipulation that Vectren must make residential customer bills
available upon request in large print format as soon as
practicably possible, was reasonable. We also found that this
provision will be advantageous to numerous visually impaired
customers. OCC has raised no argument that makes our finding
unreasonable or unlawful. '1'herefore, OCC's final assigrnnent of
error is dcnied.

It is, therefore,

ORDERED, That OCC's application for rehearing be denied. It is, further,
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ORDERED, That copies of this entry on rehearing be served upon all parties of
record.

TIIE PUBLIC U.TILITIES COMMISSION OF OHIO

Alan R. Schriber, Chairman

Ronda Ha.

SDL/SEF:ct

Entered in the journal

JuN Q $ ZOO5

Rene6 J. Jenkins
Secretary

Judith A. Jones

^
Clarence D. Rogers, Jr.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc, for Authority to
Amend its Filed Tariffs to Increase the Rates
and Charges for Gas Services and Related
Matters.

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc_ for Approval of
an Alternative Rate Plan for a Distribution
Replacement Rider to Recover the Costs of a
Program for the Accelerated Replacement of

Case No. 07-1080-GA-AIR

Cast Iron Mains and Bare Steel Mains and ) Case No. 07-1081-GA-ALT
Service Lines, a Sales Reconciliation Rider to
Collect Differences between Actual and
Approved Revenues, and Inclusion in
Operating Expense of the Costs of Certain
System Reliability Programs.

ENTRY

The Commission finds:

(1) Vectren Energy Delivery of Ohio, Inc. (VEDO) is a natural gas
company as defined by Section 4905.03(A)(6), Revised Code, and
a public utility, as defined by Section 4905.02, Revised Code.
VLIX) is, therefore, subject to the jurisdiction of this Commission
pursuant to Sections 4905.04, 49t15.05, and 4905.06, Revised Code.

(2) The notice of intent to file an application for an increase in rates
was received on September 28, 2007, pursuant to Section
4909,43(B), Revised Code, and in complian.ce with amended
Chapter I of the Commissiori s Standard Filing Requirements,
Sections A and B, as set forth in Rule 4901-7-01, OMo
Adnunistrative Code (O.A.C.).

(3) In its notice of intent to file an application for an increase in rates,
VEDO requested a waiver of provisions of Chapter II, Section F,
paragraph (B), of the Standard Filing Requirements, requiring
that projected income statements from gas utilities filed on
Schedules F-1 and F-lA, must follow the Federal Energy

T.hia is to cartify that thc, it¢nyaa 4PDC0'x11g &t'° du
accurateac9cwnPl®t® rsProdu.ctionof. a caao €il®. ,__ .

documeat doliwrad in the r®Qular course o^ ŷ^ einee^

r.echnician _._--------.--^•---- Date Proc®saed ..L..IW^_._..
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Regulatory Cornmission s (FERC) chart of accounts. By Entry
dated October 24, 2007, the Commission granted this waiver.

(4) The application seeking Commission authority to increase gas
rates was received by this Commission on November 20, 2007,
and is subject to Sections 4909.17 to 4909.19 and 4909.42, Revised

Code.

(5) On November 20, 2007, VEDO filed a motion for a waiver of the
requirements of Rule 4901:1-19-05(C)(2)(h) and (i), O.A.C. These
filing requirements inst-ruct VEDO to fi]e the projected financial
data required in Section F of the Standard Filing Requirements
(SFRs) tl-Lrough the term of the Alternative Rate Plan, showing
the effects of the plan and showing the effects if the plan is not
adopted. On December 5, 2007, OCC filed a memorandum
contra VEDO's motion. VEDO filed a reply to the memorandum

contra on December 12, 20007.

(6) In its memorandum contra, OCC argues that the motion should
be denied because VEDO failed to file the waiver request at least
thirty days prior to the docketing of the Alternative Rate Plan, as
required by Rule 4901:1-19-03(B), O.A.C., and because the
projected financial data is necessary for a thorough analysis of
the application. OCC also argues that parties may not have had
sufficient time to respond to the motion because VEDO filed the
motion as part of its application and did not include a top cover
sheet with a reference to the motion.

(7) In its reply, VEDO argues that OCC does not have standing to
contest the motion for a waiver. VEDO states that the
Commission has consistently held that intervenors, such as OCC,
do not have standing to raise issues concerning the granting or

denial of waivers of the SFRs. In re Ohio Bell Tel. Co., Case No.

93-487-TP-ALT, Entry at 2(July 22,1993). VEDO also contends
that the information provided in its application is sufficient to
allow the Staff and others to evaluate the subject matter. VEDO
represents that it does not normally ir.aintain the information at
issue in a form that would readily aU.ow it to comply with the
filing requirements and that it would require a substantial
amount of management time to compile the information in a
suitable form. Finally, VEDO argues that the claim that it failed
to comply with the Commission s rules on filing documents and
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(8)

(9)

tried to hide the motion for a waiver is simply specious. VEDO
notes that the cover sheet to both volumes of its application

specificaIly state in the heading that the application included the

motion for a waiver.

The Conunission agrees that OCC lacks standing to raise
objections to the request for a waiver of the SFRs. Ohio Bell Tel.

Co., Case No. 93-487-TP-ALT at 2. We have consistently held
that the purpose of the SFRs is to enable the Staff to fulfill its
statutory obligation to investigate the application and file a
report to the Commission and that intervenors cannot properly
raise issues regarding the granting or denial of a requestfor a

waiver. See In re Seneca Utilities, Inc., Case No. 85-27-WW-AIR,

Entry at 2 (April 16, 1985). Further, the Comnussion finds that
VEDO has stated good cause for the waiver. According to
VEDO, the information is not readily available in a form that
would allow VEDO to comply with the SFRs and compiling the
information in such a form would require substantial time and
expense. The Convnission believes that the other information
submitted with the application, together with the ability of the
Staff to obtain additional information from VEDO if necessary, is
sufficient for the Staff to investigate and evaluatre the application.
Accordingly, the Cominission finds that VEDO's motion for a

waiver shouid be granted.

With the filing of its notice of intent to file an application seeking
Commission authority to increase its gas rates, VEDO moved
that its test period begin June 1, 2007, and end May 31, 2008, and
that the date certain be August 31, 2007. VEDO's proposed test
period and date certain comply with Section 4909.15(C), Revised
Code, and were, therefore, approved by Commission entry dated

October 24, 2007.

(10) The application meets the requirement of Section 4909.18,
Revised Code, which enumerates the statutory requirements for
an application to increase rates and this ContuU.ssiori s Standard
Filing Rerluirements. As such, the Staff recommends the
application be accepted for fiiing as of November 20, 2007.

(11) VEDtYs proposed notice for publication, set forth in Schedule S-3
of its application, complies with the requirements of Section
4909.18(E), Revised Code, and should be approved. VEDO shall

-3-
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begin publication of the newspaper notice, pursuant to Section
4909.19, Revised Code, within thirty days of the date of this
Entry and such notice shall not appear in the legal notices section
of the newspaper.

(12) On December 5, 2007, the Commission issued an entry finding
that, in order to complete our review of the applications, the
necessary audit should be conducted by a qualified independent
auditin.g firm. Therefore, the Commission ordered staff to issue
a request for proposals (RPP) from qualified independent
auditors, with proposals due by January 9, 2008.

(13) Letters announcing and giving instructions on how to access RFP
U07-FA-4 on the Commission's website were mailed on
December 6, 2007. Four auditors submitted timely proposals.

(14) Staff has evaluated the proposals received in response to the RFP
and, after consideration of those proposals, the Commission
selects Eagle Energy LLC (Eagle) to conduct the audit. The
Coinmis,sion finds that Eagle has the necessary experience to

complete the required work under the RFP.

(15) VEDO shall enter into a contract with Eagle for the purpose of
providing payment for its auditing services. The contract shall
incorporate the tenns and conditions of the RFP, the auditor's
proposal, and relevant Coxnmission entries in this case.

(16) Eagle will execute its duties pursuant to the Commission's
statutory authority to investigate and obtain records, reports,
and other documentation under Sections 4903.02, 4903.03,
4905.06, 4905.15, and 4905.16, Revised Code. 'f'he auditor shall be
subject to the Commission's statutory duty under Section
4901.16, Revised Code, which states, in relevant part:

Except in his report to the public utilities commission or
when called on to testify in any court or proceeding of
the public utilities corru-nission, no employee or agent
referred to in section 4905.13 of the Revised Code shall
divulge any information acquired by him in respect to
the transaction, property, or business of any public
utility, while acting or claiming to act as such employee
or agent. Whoever violates this section shall be
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disqualified from actirl$ as agent, or acting in any other
capacity under the appointment or employment of the
comnvssion.

(17) Upon request of the auditor or staff, VEDO shall provide any
and all docaments and information requested. VEDO may
conspicuously mark such documents or information
"confidential." In no event, shall VEDO refuse or delay
providing such information or documents.

(1S) Once the exception set forth in Section 4901.16, Revised Code, is
satisfied, the following process applies to the release of any
document or information VEDO marks as "confidential." The
staff or the auditor shaIl not publicly disclose any document
marked "confidential" by VEDO, except upon three days' prior
written notice of intent to disclose served upon VEDO's counsel.
Three days after such notice, staff or the auditor may disclose or
otherwise make use of such documents or information for any
lawful purpose, unless VFDO moves the Commission for a
protective order pertaining to such information within the three-
day notice period. The three-day notice period will be computed
according to Rule 4901-1-07, Ohio Administrative Code. Service
shall be complete upon mailing or delivery in person.

(19) The auditor shaIl perform its duties as an independent
contractor. Neither the Commission nor its Staff shall be liable
for any acts committed by the auditor in the performance of its
duties.

It is, therefore,

ORDERED, That the application of VEDO be accepted for filing as of
November 20, 2007. It is, further,

ORDERED, That the request for waiver made by VEDO be granted as set forth in
Finding (5). It is, further,

ORDERED, That the proposed newspaper notice submitted by VEDO be approved
for publication as set forth in Finding (11). It is further,

ORDERED, That Eagle Energy LLC i.s hereby selected to perform the consultiiig
activities set forth above. It is, further,
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ORDERED, That VEDC) and Eagle sliall observe the requirt-inents set forth in this

Entry. It is further,

ORDERED, That a copy of this Entry be served upon all parties of record.

'IT IE PUBLIC UTII,ITIES COIv1IvfI .̀S[ON OF OHIO

Alan R. Schriber, Chai.niaan

-/ll..Zf. .-^A`&

Paul A. Centolella

Valerie A. I.enunie

HW:ct

Entered in the Journal
JAN 1-5 ZtU1E

Rene6 J. Jenlcins
Secretary
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