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MERIT BRIEF

L INTRODUCTION

1 The Public Utilities Commission of Ohio (“Commission™) first addressed the policy
issues underlying its decision which is the subject of this appeal in an application in Case No. 05-
1444-GA-UNC filed four years ago by Vectren Energy Delivery ol Ohio, Inc. (“VEDO”) for
approval of a revenue decoupling rider (Sales Reconciliation Rider or “SRR”) to align its
interests with those of'its customers in support of conservation and for approval of a number of
customer-funded demand-side management (“DSM™), or conservation, programs.’ (“VEDOQ
Conservation Case”). Appellant herein, the Office of the Ohio Consumers® Counsel (“OCC™),
was a party to that case. In its Supplemental Opinion and Order in that case, the Commission
stated:

The Commission continues to believe that it is in the public
interest, in order to promote energy efficiency, to decouple the link
between gas consumption and the company’s ability to meet ifs
revenue requirements. As we stated in the Opinion and Order in
this proceeding, the Commission believes that the linking of gas
consumption with the public utility’s ability to meet is revenue
requirements is counterproductive to energy efficiency. Further, as
we stated in the Opinion and Order, we continue to believe that
recovering {ixed costs, such as those related to the distribution
system, through the SRR would eliminate the counterproductive
impact of VIEDO promoting conservation (Opinion and Order at
16). Therefore, the Commission finds that the SRR, which would
decouple the link between gas consumption by consumers and the

USee Inthe Matter of the Application of Veciren Energy Delivery of Ohio, Inc, for Approval,
Pursuant fo Revised Code Section 4929.11, of a Tariff to Recover Conservation Expenses and
Decoupling Revenues Pursuant to Automatic Adjustment Mechanisms and for Such Accounting
Authority as May Be Required to Defer Such Expenses and Revenues for Future Recovery
Through Such Adjustment Mechanisms, Case No. 05-1444-GA-UNC, Supplemental Opinion and
Order (Junc 27, 2007); OCC App. at 47,



company’s ability to meet revenue requirements, is in the public
inlerest.

® # #
...[T]he Commission notes that implementation of the SRR only
will allow VEDO the opportunity to collect the revenue
requirement ordered by the Commission in VEDO’s last rate case.
The Commission has already determined that these revenucs are
required for VEDO to earn a fair and reasonable rate of return.
Vectren, Case No. 04-571-GA-AIR, Opinion and Order (Apnil 13,
2005) at 16,2

The SRR was approved for two years, during which time VEDO was obligated to file an
application with the Commission, including proposals to continue the conservation program
established therein and for a rate design as an alternative 1o or refinement of existing
mechanisms (such as the SRR)3 in sufficient time to obtain Commission approval prior to the
end of the two-year term.* VEDO met that requirement in the applications filed in the cascs
below.

The relevant rate design issucs in the cases below are rooted in the dialoguc that began in
and grew from that case. VEDO’s Conservation Case included a technical confercence for the
parties, a public technical presentation for the Commissioners® and an extensive exchange of
vicws regarding the amount of conservation funding, the role of decoupling and alternative
means of accomplishing the alignment-of-interests objective that underlies decoupling. During
this extended examination, an expanded consideration of the policy issues related Lo reconciling
rate design requirements and conservation goals oceurred in both state and federal arenas. This
broad state and federal discussion, the primary drivers of which were the declining trend in
customer gas usage and an increase in the volatility in natural gas commodity markets, resulted

in universal agreement in favor of two policy goals in establishing rates for natural gas

2 Jd. al 18-19; OCC App. at 64-65.

3 VEDO Conservation Case, fd. at 6; OCC App. at 52.
* VEDO Conservation Case, d at 19; OCC App. at 65.
> VDO Conservation Case, Id. at 2; OCC App. at 48.

2



distribution service: (1) to achieve “decoupling” of a utility’s opportunity o collect its approved
revenues from customer usage levels, and (2) to thereby eliminate the disincentive for the utility
1o cncourage conservation. As a result, the General Assembly and Congress have spoken in
support of the alignmeni-of-interests objective, and the General Assembly has acted to make it
clearer that the Commission has the authority to adopt a “decoupling mechanism™® The
Commission’s consideration of these matters which began in VEDO’s Conservation Case in
2005, and continued in rate cases filed by all four of the largest Ohio natural gas companies (only
three of which OCC appealed), resulted in the Commission’s choice of the straight fixed variable
(“SFV™) rate design for natural gas service.” There arc few, if any, rate design issues that have
reccived more attention from the Commission or the General Assembly than the rate design
issucs before the Court in these proceedings.

During the time between VEDO’s Conservation Case and now, OCC has participated in
the dialogue addressing the policy issucs supporting a departure from the traditional rate design
for natural gas distribution service in multiple venues. OCC has represented residential
consumers in all cases before the Commission in which these matters were at issue. In 20006,

Consumers’ Counsel Migden-Ostrander authored an article published in Public Utilities

b R.C. 4929.01(A) and (O) and R.C. 4929.051; and Energy Independence and Security Act of
2007, P.L. 110-140, Title V, Subtitle D, Section 532(b)(6); VEDO App. at 12-14; 17.

7 See In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Rates, Case
Nos. 07-589-GA-AIR, ¢t af., Opinion and Order (May 28, 2008) (“Duke Rate Case™); In the
Matter of the Application of The East Ohio Gas Company d/b/a Dominion Last Ohio for
Authority to Increase Rates for its Gas Distribution Service, Case Nos. 07-829-GA-AIR, et al.,
Opinion and Order (October 15, 2008) (“Dominion Rate Case™); In the Matter of the Application
of Columbia Gas of Ohio, Inc. for Authority to Amend Filed Tariffs io Increase the Rates and
Charges for Gus Distribution Service, Case Nos. 08-72-GA-AIR, ¢t al., Opinion and Order
(December 3, 2008) (“Columbia Rate Case™); and /n the Matter of the Application of Vectren
FEnergy Delivery of Ohio, Inc. for Authority to Amend its Filed Tariffs to Increase the Rales and
Charges for Gas Service and Related Matters, Case Nos. 07-1080-GA-AIR, ef al., Opinion and
Order (Janvary 7, 2009) (“VEDO Rate Casc”) (Hereinafier cited as “Opinion and Order”).

3



Fortnighily in which she advocated revenue decoupling to address these policy matters, having
concluded that “...[o]nly an appropriate rate structure can provide an incentive to utilities for a
program that is intuitively inconsistent with their shareholders’ interests,™ In 2007 and 2008,
she submitied testimony to the Ohio Legislature regarding two bills in which these policy issues
were presented.” Although OCC attempts to distance itself from its rate design proposal in this
appeal,'’ since VEDO’s Conservation Casc, it has consistently advocated the same revenue
decoupling approach it proposed in the cases below. As it has presented these issues to the
Court, OCC has argued this appeal in a vacuum, ignoring the rich regulatory and legislative
underpinnings of the outcome it seeks 1o defeat and has, instead, suggested that the
Commission’s decision has been rendered without fully weighing and addressing the matiers
before it. While the Court’s consideration of OCC’s appeal must be based on the record of the
cases below and appropriate authorities, VEDO submits that the duration and scope of the policy
discussion underlying the Commission’s choice of rate design methodology in the four ‘reccnt
natural gas rate cases and OCC’s participation in that discussion is descrving of at least a
mbdicum of recognition and respect.

The applications in the cases below primarily sought authority for an increase in the

authorized revenue requirement for the provision of distribution service and approval of an

% Janine L. Migden-Ostrander, A Consumer Advocate's View: Decoupling and Energy Efficiency
— Two Sides of the Same Coin, PUBLIC UTILITIES FORTNIGHTLY, June 2000, at 19. This article
can be viewed at www . fortnightly.com/display-pdf.cfin?id=06012006_Perspective.pdt (last
viewed on /December 1, 2009).

? See Prepared testimony of Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, Before
House Public Utilities Committee on Amended Substitute Senate Bill 221 (April 14, 2008). This
document can be viewed at http://www.pickoce.org/lservices/testimony/2008-04-14.pdf (last
accessed on December 2, 2009). See also Prepared testimony of Janine L. Migden-Ostrander,
Ohio Consumers’ Counsel, Before House Public Utilities Committee on House Bill 250 {October
24, 2007). This document can be viewed at http://www.pickoce.org/lservices/testimony/2007-
10-24.pdf (last accessed on December 2, 2009

' OCC Merit Brief at 11, FN 34,



appropriate design for the rates to be charged to recover that revenue requirement. As discussed
below, the parties to these cases stipulated all issues, except for the design of the rates and the
adequacy of public notice. All parties who made rate design proposals agreed that rate design
accommodations recognizing a trend of declining customer usage and providing incentives {or
utilities to encourage conservation should be made. OCC advocated a revenue decoupling
approach for the distribution rate design which is a combination of the traditional rate design
comprised of a modest customer charge component and a volumetric component, accompanied
by a decoupling rider which recovers, on a volumetric basis, the difference between the revenue
requirement approved and the collection of revenues actually achieved. VEDO and the Staff of
the Commission proposed an SFV rate design which recovers fixed costs through a fixed charge
and costs that vary with usage through a charge which varies with usage. The fixed charge
recovers the cost of the distribution service, while the cost of gas, which varies with the market,
is recovered by a volumetric rate which varies with the cost. The Commission decided that,
because the costs of distribution service are {ixed (do not vary with usage or from customer-to-
customer), the most equitable rate design for distribution service is the SFV rate design which
establishes a fixed or levelized monthly charge. 1t is important to note that all parties stipulated
to, and the Commission’s Opinion and Order (“Order”™) in these cases provided for, an authorized
rate of return that included a downward adjustment to reflect the reduced risk to revenue
collection resulting from a change to the traditional rate design, regardless of the rate design
ultimately approved. '

During the four years of discussion in multiple public venues and in the records of five

litigated Commission proceedings, the rate design issues were fully explored, and the relative

"'YEDO Rate Case, Opinion and Order at 6; OCC Supp. at 227.
5



merits of the SFV rate design and revenue decoupling were debated. Throughout that period, the
Commission remained committed to the conclusion it reached in VEDO’s Conservation Case
that a departure from the traditional rate design to decouple revenue collection from customer
usage to eliminate inhibitors 1o conservation was required. In the end, the Commission selected
the SFV rate design in the four natural gas rate cases in which it was litigated because it satisfies
the nnderlying policy goals and provides the most benefits for customers. OCC’s appeal ignores
the credible evidence and applicable law upon which the Commission’s decision is based as

explained below.

I1. STATEMENT OF THE FACTS AND CASE

On November 20, 2007, VEDO filed applications in these cases for authority to increase
its rates for distribution service and to implement the first two stages of a transition that would
ultimately result in an SFV rate design. In these applications, VEDO sought approval for a
proposed public notice, which the Commission found was in compliance with the requirement of
R.C. 4909.18(E). The approved public notice was subsequently published in compliance with
the requirement of R.C. 4909.19.'2 On September 8, 2008, the parties (o these cases, including
the OCC, filed for Commission approval of a Stipulation and Recommendation (“Stipulation™)
which resolved all issues, including an overall revenue requirement, rate of return (adjusted
downward for the rate design change as noted above), and the revenue requirement to be
allocated to residential customers, except for the issues of the Commission’s authority to approve
the SI'V rate design and the adequacy of the public notice for these proceedings.

The rate design issue, which was {ully litigated, involved no dispute relative to the policy

considerations supporting elimination of the traditional rate design in favor of a rate design

2 VEDQO Rate Case, Company Lix. 19; VEDO Supp. at 1.
6



approach that “decouples” the utility’s ability to recover its fixed costs from customer
consumption. All of the parties (and Staff) who presented a rate design proposal in these
proceedings offered some kind of design or mechanism that addresses this policy objective. The
differences in the proposals related solely to the appropriate rate design or mechanism employed
to achieve the policy objective. As indicated above, VEDO proposed a staged transition to an
SI'V, or levelized, rate design and a companion interim decoupling rider for the duration of the
transition.” The Staff proposed a two-slage transition toward an SV rate design with no
decoupling rider.'* OCC proposed continuation of a two component distribution rate comprised
of a small customer charge and a volumetric component accompanied by a volumetric
decoupling rider.”® In sum, then, VEDOQ, OCC, and the Staff all agreed to the annual revenue
amount assigned to residential customers,'® but simply proposcd different alternatives to collect
that amount. It is very important to note that no party to these proceedings proposed or presented
evidence suppotting retention of the traditional rate design for distribution service,

The Commission had previously embraced the policy objectives underlying the rate
design proposals in VEDO’s cases. Prior to the submission of these cases on the record, the
Commigsion had occasion to address these policy considerations. In its May 28, 2008, Opinion
and Order in the recent Duke Rate Case, the Commission reiterated the policy it first established
in the VEDO Conservation Case as follows:

...[TThe time has come 1o re-think traditional natural gas rate
design. Conditions in the natural gas industry have changed
markedly in the past several years. The natural gas market is now

characterized by volatile and sustained price increases, causing
customers lo increase their efforts to conserve gas. The evidence

3 VEDO Rate Case, Opinion and Order at 7-8, OCC Supp. at 228-229.
4 YEDO Rate Case, Staff Bx. 1 at 30-31; VEDO Supp. at 3-4,

I3 VEDO Rate Case, Opinion and Order at 8; OCC Supp. at 229.

1 1d. at 5; OCC Supp. at 226,



of record clearly documents the declining sales irend over the
decades.

* * i
Under traditional rate design, the ability of a company to recover
its fixed costs of providing service hinges in large part on its actual
sales, even though the company’s costs remain fairly constant
regardless of how much gas is sold. Thus, a negalive trend in sales
has a corresponding negative effect on the utility’s ongoing
financial stability, its ability to attract new capital to invest in its
network, and its incentive to encourage energy efficiency and
conservation.

The Commission, therefore, concludes that a rate design which
separates or “decouples” a gas company’s recovery of its cost of
delivering the gas from the amount of gas customers actually
consume is necessary to align the new market realities with
important regulatory objectives.

w ] #
We further believe that there is a socictal benefit to removing from
rate design the current buil{-in incentive to increase gas sales. A
rate design that prevents a company from embracing energy
conservation efforts is not in the public interest.””

On Janvary 7, 2009, the Commission issued its Opinion and Order in thesc cases, in
which it approved the Stipulation and decided the litigated rate design issue. In weighing the
various rale design proposals, the Commission found:

In three recent cases, the Commission has addressed the question
of whether to adopt a levelized rate design (i.e., SFV), which
recovers most fixed costs through a flat monthly charge, or a
decoupling rider or sales reconciliation rider (SRR), which
maintains a lower customer charge and allows the utility to offset
lower sales through an adjustable rider. See /n re Duke Energy
Ohio, Inc., Case No. 07-389-GA-AIR et al., Opimon and Order
(May 28, 2008); In re The East Ohio Gas Company, dba Dominion
East Ohio, Case No. 07-829-GA-AIR, ct al., Opinion and Order
(October 15, 2008); In re Columbia Gas of Ohio, Inc., Case No.
08-72-GA-AIR, Opinion and Order (December 3, 2008).
Consistent with our previous decisions, and recognizing that the
stipulated rate of return includes a reduction to the return on cquity
to account for risk reduction associated with rate design change,

17 Duke Ratc Case, Opinion and Order at 17-18; VEDO App. at 34-35.
8



the Commission finds, on balance, that a levelized rate design is
preferable to a decoupling rider.'®

For VEDO, the Commission ordered a transition to a full SFV rate design, Stage 1 of which
contains a volumetric component with no companion decoupling rider and a Stage 2 rate of
$18.37, which constitutes a full SFV rate.'” Additionally, the Commission found that VEDO’s
public notice was in substantial compliance with the applicable statutes *”
On February 6, 2009, OCC filed an Application for Rehearing which was granted by

Entry dated March 4, 2009, 1o give the Commission additional time to consider the issues raised
therein. OCC’s Application for Rehearing was ultimately denied in an Entry on Rehearing on
August 26, 2009. On the same day, OCC filed an appeal at the Ohio Supreme Court, in which it
asserted the following errors:

1. The PUCO erred in unlawfully approving the utility’s proposed

straight fixed variable rate design when the utility failed to provide

adequate legal notice of the rate design pursuant to R.C. 4909.18

and 4909.19.

2. The PUCO etred in unlawfully approving the atility’s proposed

straight fixed variable rate design when the utility failed to provide

adequate legal notice of the rate design, violating VEDO’s

residential customers® due process rights under the 14"

Amendment to the Constitution.

3. The PUCO erred in failing to respect its own precedent when

there was no showing that the nced to change its position was clear

and no demonstration that its prior decisions were in error.

4. The PUCO established unjust and unrcasonable rates, in

violation of R.C. 4909.18 and 4905.22, when it implemented a rate

design that was manifestly against the weight of evidence in the
proceeding, violating R.C. 4903.09.%"

8 VEDO Rate Case, Opinion and Order at 11, 15; OCC Supp. at 232, 236.
19 7d. a1 14-15; OCC Supp. at 235-236.

2 14 at 16; OCC Supp. at 237.

2 OCC Notice of Appeal at 1-2; VEDO App. at 52-53.

9



OCC’s appeal asks the Court to review the narrow issue of the Commission’s authorily to
approve the SFV rale design and an additional issue related to the adequacy of the public notice
provided in these proceedings.

While OCC challenges the Commission’s choice of the SFV rate design, it does not
revisit the policy considerations in favor of “decoupling” a utility’s opportunity to colleet its
fixed costs and providing an incentive to the utility to promote conservation. As the Commission
has found in the four natural gas rate cases ciled above, these policy considerations require
departure from the traditional rate design. By virtue of its proposal for a revenue decoupling
rider in these proceedings, OCC has supported the departure from the traditional rate design in
response to these policy goals. Yet, OCC makes the odd claim that “...this appeal does not
challenge the propriety of choosing onc rate design (revenue decoupling) over another (SF V).
In spite of this claim, this case is exactly about the choice of the SFV rate design over the
revenue decoupling rider proposed by OCC. OCC submitted no evidence in support of retention
of the traditional rate design, and cannot now be permiited to argue it on appeal. The SV rate
design and revenue decoupling are the only two rate design proposals in support of which
evidence was presented in these cases, and, as noted above, VEDO’s allowable ratc of return has
alrcady been adjusted downward to reflect the choice of one over the other,

The two questions before the Court in this appeal are relatively simple: (1} does the
Commission have the authority and discretion 1o approve the SI'V rate design for VEDO’s
distribution service, and (2) did the public notice in these cases provide sufficient information for
customers to determine whether to inquire further or seek to participate in these cases. As

discussed below, the answer to both these questions is yes.

22 OCC Merit Brief at 11, FN 34,
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II1. ARGUMENT

PROPOSITION OF LAW NO, 1:

The Ohio Supreme Court lacks jurisdiction to consider issues that are not raised in

an Application for Rchearing before the Commission and are not specified in the

Notice of Appeal before the Court, Ohio Consumers’ Counsel v. Pub, Util, Comm.,

114 Ohio St.3d 340, 2007-Ohio-4276 (2007).

In its Merit Brief, OCC raises, infer alia, the following four grounds upon which it claims
the Commission’s Order is unreasonable or unlawful:

1. The Commission’s Order violates R.C. 4929.02 and 4905.70 in that it approved a
rate design in violation of state policy to promote energy efficiency and discourage
(:-(ms;e.rvation;23

2. The Commission ordered a ““...[l|ow-income pilot program that is inadequate and
docs not cure the flaws of the straight fixed variable rate design;™*

3. The Commission’s Order is in violation of R.C. 4929.02(A)4) and 4905.70,
which, along with customer funding of and participation in DSM programs, have created a
property interest for residential consumers protected by the Fourteenth Amendment to the United
States Constitution;*’

4, R.C. 4909.18 and 4909.19 are prerequisites to the Commission’s jurisdiction o
consider the application in these cases.*®

R.C. 4903.10(B) requires that an application for rehearing from a Commission Order

*_,.shall set forth specifically the ground or grounds on which the applicant considers the order

23 0CC Merit Brief at iii and 33-39.
24 14, at iii and 44-47.

26 14 atii and 16-18.
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to be unreasonable or unlaw(ul.™ T{ further provides that ...|n]o cause of action arising out of
any order of the commission, other than in support of the order, shall accrue in any court to any
person, firm, or corporation unless such person, firm, or corporation has made a proper
application to the commission f{or rehearing.”® R.C. 4903.13 provides that a proceeding seeking
reversal of a Commission Order .. shall be by notice of appeal, filed with the public utilities
commission by any party to the proceeding before it, against the commission, setting forth the
order appealed from and the errors complained of.”

Although OCC raised the first two grounds sct out above in its Application for
Rchearing, it did not include them in its Notice of Appeal.” As for the latter two arguments
which OCC makes on brief, there is no mention of either in its Application for Rehearing or its
Notice of Appeal.

The Court has consistenily strictly construed and upheld the requirements of R.C.
4903.10 and 4903.13.>° Most recently, in Ohio Partners for Affordable Energy, the Court said:

OPAE argues that the commission failed to follow a
number of the procedural steps found in Ohio Adm.Code 4901:1-
19 et seq. However, OPAE did not raisc any of these arguments
before the commission concerning noncompliance with
Administrative Code provisions. The rehearing application does
not mention Ohio Adm.Code 4901:1-19-02, the section governing
the format for granting exemptions.

According to R.C. 4903.10, rchearing applications “shall

set forth specifically the ground or grounds on which the applicant
considers the order to be unreasonable or unlawful.” This court

TR.C. 4903.10(B).

* 1d.

* VEDO Rate Case, OCC Application for Rehearing at 2 (Fcbruary 6, 2009); OCC Notice of
Appeal at 1-2; VEDO App. at 52-533; 61.

3 See, for example, Cincinnati Gas & Elec. Co. v. Pub. Util. Comm., 103 Ohio $t.3d 398, 2004-
Ohio-5466 (2004); Discount Cellular, Inc. v. Pub. Util, Comm,, 112 Ohio $t.3d 360, 2007-Ohio-
53 (2007); Ohio Consumers’ Counsel v. Pub. Util. Comm., 114 Ohio 5t.3d 340, 2007-Ohio-4276
(2007); and Qhio Partners for Affordable Fnergy v. Pub. Util. Comm., 115 Ohio St.3d 208,
2007-Ohio-4790 (2007).
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held in Office of Consumers’ Counsel v. Pub. Util. Comm. (1994),
70 Ohio St.3d 244, 247, 638 N.E.2d 350, that “setting forth
specific grounds for rehearing is a jurisdictional prerequisite for
our review.”

OPAL also failed to include the arguments found in its first
proposition of law in its notice of appeal. R.C. 4903.13 establishes
that the appropriate avenue to seck reversal of a PUCO order is
through a notice of appeal “setting forth the order appealed from
and the errors complained of.” The court lacks jurisdiction to
consider arguments not included in a notice of appeal. Cincinnatf
Gas & Llec, Co. v. Pub, Util. Comm., 103 Ohio St.3d 398, 2004-
Ohio-5466, $16 N.E.2d 238."

As indicated above, OCC’s property interest and jurisdictional notice arguments raised
for the first time in its first and second propositions of law in its Merit Bricf were not included in
either its Application for Rehearing or its Notice of Appeal. The arguments OCC makes related
to Commission violation of R.C. 4929.02 and 4905.70 in its fourth proposition of law and the
unreasonableness of the low-income pilot program raised m its fifth proposition of law were not
included in its Notice of Appeal. Accordingly, the Court lacks jurisdiction to consider these
arguments in this appeal.

Even if OCC had perfected the Court’s jurisdiction over the issues, they lack merit and
are unsupported by law and evidence as addressed below.

Additionally, OCC has failed to comply with Rule VI, Section 2(BX5) of the Rules of
Practice of the Ohio Supreme Court with respect to the items required to be included in the
appendix to its Merit Brief. Of the mandatory items 1o be included in the appendix with its brief,
OCC has failed to include three of them as follows:

1. The date-stamped notice of appeal to the Supreme Court;

2. The order from which the appeal is taken; and

3. OCC’s Application for Rehearing.

U Ohio Pariners for Affordable, 2007-Ohio-4790 at 414-16.
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OCC incorrectly included the Commission’s Opinion and Order in Hs supplement, but
failed 1o include the other two documents in cither its appendix or supplement. As a
consequence for this failure to comply with Court rules, it is suggested that the Court disregard
OCC’s Merit Brief. VEDO has included OCC’s date-stamped notice of appeal and OCC’s

application for rehearing in its Appendix.

PROPOSITION OF LAW NO, 2:

The Commission’s approval of a straight fixed variable rate design for natural gas

distribution service is a reasonable and lawful exercise of its discretion and will not

be overturned unless it is unsupported by the manifest weight of the evidence.

General Motors Corp. v. Pub. Util. Comm., 47 Ohio St.2d 58,351 N.E.2d 183 (1976);

Citywide Coalition for Utility Reform v, Pub, Util. Comm., 67 Ohio St. 3d 531, 620

N.E.2d 832 (1993).

Ln establishing statutory requirements for the utility ratemaking scheme, the General
Assembly provided an extremely specific, detailed formula that the Commission must follow for
the determination of a utility’s revenue }:equirfcment.32 Yet, the General Assembly provided the
Commission only general guidelines for the establishment of rate designs. The Revised Code
requires that utility rates must be just and reasonable and nondiscriminatory and may reflect only
{he costs attributable to the service for which the rates arc being determined.™ It is clear that the
General Assembly intended that the Commission have significant discretion to approve rate
designs consistent with these general guidelines, but with specifieity related to the evidence
before it. In considering the Commission’s responsibility to develop rates to recover the revenue
requirement it has determined, this Court has agreed. In General Motors, the Court said the

“commission has considerable discretion in setting rate sttuctures, [sic] when the commission

approves schedules representing its own judgment based on evidence before it and an exercise of

IR.C. 4909.15.
B R.C. 4905.22, 4905.35, and 4909.151.
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its sound discretion, the commission has exercised proper judgment pursuant to R.C. 4909.15.
Industrial Protestants v. Pub. Util. Comm. (1956), 165 Ohio St. 543, 138 N.E.2d 398" In
addressing its standard of review of Commission rate design decisions, the Court has said,
“...[wle have alforded the commission considerable discretion in matters of rate design, and will
not reverse a determination based on its judgment absent a showing that it is against the manifest
weight of the evidence, and is so clearly unsupported by the record as to show misapprehension,
mistake or willfu! disregard of duty. Gen. Motors Corp. v. Pub. Util. Comm. (1976), 47 Ohio
St.2d 58, 66, 1 0.0.3d 35, 40, 351 N.E.2d 183, 189; Indus. Protestants v. Pub. Util. Comm.
(1956), 165 Ohio St. 543, 60 0.0. 498, 138 N.1:.2d 398; MCI Telecommunications Corp. v. Pub.
Util. Comm, (1988), 38 Ohio St.3d 266, 268, 527 N.E.2d 777, 780

As discussed previously, the Commission has considered the policy matters compelling
rate design changes for natural gas service for more than four years. In the recent rate cases of
Ohio’s four largest gas companies, the Commission sclected the SFV rate design rather than the
revenue decoupling rider advocated by OCC. The Court has before it three of these cases, the
decisions from which OCC has appealed, two of which have been briefed and argued. In this
remaining appeal, QCC generally repeats the same particulars opposing the Commission”s
decision in the previous two appeals. The record in the cases below fully supports the |

Commission’s Order with respect to these particulars as discussed below:

M General Motors Corp,, 47 Ohio St.2d at 65.
¥ Citywide Coalition for Utility Reform v. Pub. Util. Comm., 67 Ohio St.3d 531, 620 N.E.2d 832
(1993).
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A, The Commission’s Order meets the requirements of R.C. 4929.02 and
4905.70.

R.C 4929.02(A)(4) establishes a state policy to “[e]ncourage innovation and market
access for cost-effective supply-and demand-side natural gas services and goods.” R.C. 4%05.70
requires the Commission 1o initiate programs related to conservation and energy efficiency.
OCC argues, absent any evidence at all, thal the SFV rate design “does not promote customer
efforts to engage in conservation of natural gas, and instead encourages increased usage of
natural gas....”36

OCC clings to the mistaken belief that the Commission “justified its move (o straight
fixed variable [“SFV™] rale design, in large part, based on reduced gas usage by residential
customers.””’ OCC is wrong. The Commission made it clear that the revenue and earnings
stability issues caused by declining customer usage which jeopardize the utility’s ability to
recover its fixed distribution costs influenced its decision to depart from the traditional rate
design.®® This led the Commission to address, “the question of whether to adopt a levefized rate
design (i.c., SI'V) ... or a decoupling rider or sales reconciliation rider (SRR)....""" The
Commission stated in plain language that both the SFV (proposed by its Staff and VEDO) and
the decoupling rider (proposed by OCC) address the issues raised by declining customer usage as
well as the goal of removing “any disincentive to the utility to promote conservation and encrgy
efficiency.™ Clearly, either option addresses the interests of the utility. Yet, the Commission

chose the SFV becausc it is better for customers for all the reasons set forth in its Order.' The

3 OCC Merit Brief at 33.
T 1d.
B VEDO Rate Case, Opinion and Order at 11; OCC Supp. at 232.
39
id.
W 1,
M 1d. at 11-15; OCC Supp. at 232-236
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important point is that the declining usage trend caused the Commission to abandon the
traditional rate design, but did not lead it to choose the SFV rate design.

OCC asserts (as it did in three prior cases) that the SFV rate design discourages
conservation; and, therefore violates R.C. 4929.02(A)4) and 4905.70 by sending improper price
signals and extending the payback for conservation measures.”? OCC, arguing that maximum
conservation can be achieved only by a rate design with the largest possible volumetric charge,
claims “that the SFV rate design sends the wrong price signal to consumers by telling customers
that it does not matter how much they consume; their gas distribution bill will be relatively the
same.”* This view is consistent with that promoted by Consumers’ Counsel Migden-Ostrander
in her 2006 Public Utilities Fortnighily article even though she acknowledges that the typical
customer reaction to her revenue decoupling proposal is, “You mcan I am going to pay the utility
for not using gas?” OCC fails to acknowledge that customers cannot avoid the costs of natural
gas distribution by conserving gas since these costs remain fixed and unaffected by usage. In
fact, OCC states that the SFV rate design forces customers to pay the same customer charge
regardless of usage, even if a customer takes no usage at all.*! Again, this is of course because
the “customer charge,” or fixed distribution charge, is for distribution service only and has
nothing to with the amount of gas a customer uses.

VEDO, Staff, and OCC witnesses testified that the distribution portion of the gas bill is
minor as compared to the total bill.*® Mr. Puican and Mr. Overcast agree that recovering fixed

costs through volumetric rates actually distorts price signals and causes poor conservation and

2 OCC Merit Brief at 33-37.

 VEDO Rate Case, Opinion and Order at 8-9; OCC Supp. at 229-230.

*“ 0CC Merit Brief at 35.

 YVEDO Rate Case, Company Ex. 8a at 23; Staff Ex. 3 at 4-5; OCC Ex. 3 at 19; VEDO Supp. at
11; 14-15; 19,
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efficiency investment decisions.* Commodity costs comprise 75 to 80 percent of the total bill.*’
Mr. Puican states clearly that *[cjustomers will always achieve the full value of the gas cost
savings regardiess of the distribution rate,” and “[a|rlificially inflating the volumetric rate
beyond its cost basis skews the Jefficiency investment] analysis and will cause over-investment
in conservation ... which exacerbates the under-recovery of fixed costs that the utility must then
recover from all other customers.”™® Furthermore, the Commission had already found in the
Duke Rate Case that:

The Commission also belicves that a levelized rate design
sends better price signals to consumers. The rate for delivering the
gas to the home is only about 20 to 25 percent of the total bill. The
largest portion of the bill, the other 75 to 80 percent, is for the gas
that the customer uses. This commodity portion, the cost of the
actual gas used, is the biggest driver of the amount of a customer’s
bill. Therefore, gas usage will still have the biggest influence on
the price signals received by the customer when making gas
consumption decisions, and customers will still reccive the benefits
of any conservation ¢fforts in which they engage. While we
acknowledge that there will be a modest increase in the payback
period for customer-initiated energy conservation measures with a
levelized rate design, this result is counter-balanced by the fact that
the difference in the payback period is a direct result of inequities
within the existing rate design that cause higher use customers to
pay more of their fair share of the fixed costs than low-use
customers.”

Afier weighing the evidence in these cases, the Commission found, based on that
evidence, that:

Customers will not be misled into believing that reductions in
consumption will allow them to avoid the fixed costs of the
distribution systen, as feared by Staff. [However, the commodity
portion of a customer’s bill, the actual cost of gas the gas used, will
remain the biggest driver of the bill. In fact, commodity costs

4% VEDO Rate Case, Staff Ex. 3 at 4-5; Company Ex. 8a at 23; VEDO Supp. at 14-15; 11.
47 VEDO Rate Case, Tr. Vol. Il at 68; VEDO Supp. at 21.

4 YEDO Rate Case, Staff Ex. 3 at 3; VEDO Supp. at 13.

% Duke Rate Case, Opinion and Order at 19; VEDO App. at 111.
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comprise 75 1o 80 percent of the total bill (Tr. 11T at 68).
Therefore, we believe that the gas usage will still have the biggest
influence on the price signals received by customers when making
gas consumption decisions and that customers will still reeeive the
appropriate benefits of any conservation efforts. >

The Commission found, based on the cvidence of record, that the SFV rate design sends
proper price signals and provides appropriate payback periods for conservation measures,
thereby rejecting the bases OCC advances for violations of R.C. 4929.02(A)(4) and 4905.70:

The levelized rate design adopted in this case does not unduly
discourage cusiomer conscrvation cfforts nor does it send the
wrong price signal to customers. The record clearly demonstrates
that the commodity portion of the gas bill comprises 75 to 80
percent of the total bill (Tr. 111 at 68). Therefore, gas usage will
have the biggest influence on price signals received by customers
when making gas consumption decisions, and customers will still
receive the full value of the gas cost savings resulting from any
conservation efforts (Stalf Ex. 3 at 3). Moreover, under the
levelized rate design, the variable component of the total bill will
reflect the utility’s true avoided costs, which are the costs that a
utility does not incur with a unit reduction in sales; and customers
will not be misled into believing that conservation efforts will
reduce recovery of the fixed costs of the distribution system (Staff
Ex. 3 at 4-5; Tr. IV at 14, 22-24). Finally, the Commission notes
that our decision in this proceeding is consislent with the decisions
in three other cases where the Commission has considered use of
the levelized rate design. See In re Duke Encrgy Ohio, Inc., Case
No. 07-589-GA-AIR et al., Opinion and Order (May 28, 2008); /n
re Dominion Fast Ohio, Case No. 07-829-GA-AIR, Opinion and
Order (October 15, 2008); In re Columbia Gas of Ohio, Inc., Case
No. 08-72-GA-AIR, Opinion and Order (December 3, 2008).”!

In reality, the establishiment of an SIFV rate which decouples a utility’s recovery of fixed costs
from customer consumption frees the utility to actively support and promote conservation. OCC
fails to mention that the SI'V rate design, by removing VEDQ’s disincentive to encourage

conservation, paved the way for the $4.1 million DSM program established in these cases,

Y VEDO Rate Case, Opinion and Order at 12; OCC Supp. at 233,
> VEDO Rate Case, Entry on Rehearing at 7; OCC App. at 93,
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consistent with the policy requirement of R.C. 4929.02(A)(4) that the Commission “[e|ncourage
innovation and market access for cost-elfective supply- and demand-side natural gas sefvices and
goods” and the requirement of R.C. 4905.70 that the Commission initiate programs related to
conservation and energy efficiency.” Finally, as a part of its Application for an Alternative Rate
Plan in these proceedings, VEDO was required by R.C. 4929.05 to demonstrate that it is in
substantial compliance with and, after implementation of its alternative rate plan, it is expected to
continue to be in substantial compliance with the requirements of R.C. 4929.02. VEDO
submitied this uncontroverted demonstration in the form of Alt. Reg. Exhibit G to its Application

and the Direct Testimony of Mr. U 11'(33/.53

B. The Commission’s Order is supported by the manifest weight of the evidence.

In support of its argument that the Commission’s Order is against the manifest weight of
the evidence, OCC characterizes the Commission’s choice of the SFV rate design as “a push to
impose a dramatically different rate design on customers.. 2% OCC asserts “}t)here is no
process, deliberation, or consensus here.”” Again, OCC ignores the years-long consideration of
the policy issues underlying the Commission’s decision to alter the traditional gas distribution
rate design and its own part in that process. OCC erroneously claims that the record lacks
evidence about the impact of the SFV rate design on residential customers and that its impact on
customers is unfair. Finally, OCC claims that the Commission “relied on unsubstantiated theory

that low-income customers benefit” from the SFV rate design.56

2 VEDO Rate Case, Opinion and Order at 12: OCC Supp. at 233.

5 VEDO Rate Case, Company Ex. 1, Alt. Reg. Exhibit G; Company Ex. 9 at 13-15; VEDO
Supp. at 23-27; 28-30.

* OCC Merit Brief at 39.

*Id. at 42.

% 1d
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There is no dispute about the fact that the costs of distribution service are fixed and do
not vary with usage. The evidence shows that a rate design that recovers the fixed costs of
providing distribution service through a fixed monthly charge is warranted based on the goal of
setting rates reflecting the cost of providing service.” OCC’s witness Colton agreed that, “[o}ne
basic principle of ratemaking is that rates should reflect costs™ and “[t]o the extent practicable,
one sel of customers should not be charged for costs that a different set of customers cause a
utility to incur.”*® Parcnthetically, R.C. 4905.35 prohibits discriminatory rates. OCC’s revenue
decoupling approach means that higher use customers pay higher bills for distribution service
than lower use customers and all customers’ bills increase in cold weather, when winter usage
increases. Afier fully weighing the evidence and, consistent with R.C. 4905.35, the Commission
found:

We also find that the levelized rate design promotes the regulatory

principles of providing a more cquitable cost allocation among

customers, regardless of usage. It fairly apportions the fixed costs

of service among all customers so that everyone pays their fair

share. Cusiomers who use more energy for reasons beyond their

control, such as abnormal weather, a lurge number of persons

sharing a household, or older housing stock, will no longer have to

pay their own fair share plus part of someone else’s fair share of

the costs.”
Contrary to OCC’s assertion otherwise, there is ample record evidence, with which OCC’s
witness agrees, that rates should be set consistent with the costs they are intended to recover in a

non-discriminatory basis. The Commission’s Order, based on the cvidence and these

fundamentals, finds that the SFV rate design is fatr to consumers.

ST VEDO Rate Case, Company Lix. 9b at 3-5; Staff x. 3 at 8-9: VEDO Supp. at 16-17; 32-34.
8 OCC Ex. 2 at 21-22; VEDO Supp. at 36-37.
¥ VEDO Rate Case, Opinion and Order at 13-14; OCC Supp. at 234-235.
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Liven so, QCC continues to argue that the SFV rate design is detrimental to low-income
customers and that the Commission’s summary dismissal of its related testimony in favor of
Staff testimony further supports its argument that the Commission’s Order is against the manifest
weight of the evidence.” This argument, even if true, clearly pits one subset of OCC’s clients
against another by suggesting that one sct of residential customers should continue to subsidize
distribution service for the benefil of another set of residential customers, in violation of R.C.
4905.35. The evidence of record demonstrates that Percentage of Income Payment Plan
{“PIPP”) customers “use more natural gas than the average of all residential customers.”®' Staff
witness Puican testified that PIPP customers represented the best available proxy for low-income
customers. OCC argues that, by relying on PIPP customer data as a proxy for low-income
customer data, the Commission approval of the SFV rate design results in rates that are unjust
and unreasonable and against the manifest weight of the evidence.® Tn making this
extraordinary argument, OCC claims two things: (1) the Commission accepted Staff testimony
that PIPP customer data is an acceptable proxy for low-income customer data; and (2) the
Commission ignored the contradictory testimony of OCC witness Colton.”?

Lirst, the record reflects that OCC witness Colton’s testimony was based on bad data that
carried a warning that it was not reliable for the use to which it was put by OCC’s witness™ and
that the opinion of QCC witness Colton relying on this data was based on a defective analytical

approach disconnected from the facts and circumstances specific to VEDO’s service area.” In

% OCC Merit Bricf at 42-44,

6_' VEDO Rate Casc, Opinion and Order at 13; OCC Supp. at 234,

2 OCC Merit Brief at 42.

5 1d at 43,

¥ VEDO Rate Case, Company Ex. 8a at 11; VEDO Supp. at 7.

5 VEDO Rate Case, Company Ex. 8a at 10-11; Tr. Vol. IV at 14 and 22-24; VEDO Supp. at 6-7;
39-42; 40-42.
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particular, among other defects, the opinion advanced by Mr. Colton failed because of its
reliance on unreliable, unverifiable, volunieered state-wide data based on an unknown sample
size which may not have included any VEDO customers.”® OCC has conceded that Mr. Colton
was aware that the Census Bureau from whom he obtained his raw data cautioned that the data
was not reliable.®” Appropriately, the Commission found this evidence to be of little probative
value in these proceedings.®®

Second, OCC ignores the evidence presented by VEDO of an analysis based on the actual
usage of VEDO’s residential customers in 2007, which confirmed the opinion of the Staff
witness. This analysis demonstrated that “low income customers in VEDO’s service area

consume on average more natural gas annually than all but the highest income residential

. - . 0
customers in VIEDO's service area. . b

Afler fully weighing the evidence of record, the Commission concluded:

...the evidence in the record of this case does not support the
conclusion that fow-income customers are low-usage customers.
VEDO presented testimony using actual census data for its scrvice
arca, demonsirating that low-income customers in VED(O's service
the highest income residential customers in its service areq (Co.
Ex. 8a at 12-14). Further, it is undispuled that PIPP customers use
more natural gas than the average of all residential customers (Co.
Ex. 8a at 17). Staff witness Puican recommended the use of PIPP
customers as the best available proxy for low-income customers
(Staff Bx. 3 at 7, Tr. V@ at 35). Although OCC's witness Coulton
(sic) testified that his analysis indicated that low-income customers
were also low-usage customers, Mr. Coulton (sic) based his
analysis upon monthly surveys conducted by the Census Bureau,
using data which the Census Bureau cautioned may be unreliable
(Tr. V at 56-63; Co. Ex. 8a at 11); thus, Mr. Coulton's (sic)
testimony regarding whether low-income customers are also low-
usage customers is of little probative value in this proceeding. We

66 1d

7 OCC Merit Brief at 43.

% VEDO Rate Case, Opinion and Order at 13; OCC Supp. at 234.

% VEDO Rate Case, Company Ex. 8a at 12-14; VEDO Supp. at 8-10.
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find that the record demonstrates that low-income customers, on
average, would actually enjoy lower bills under the levelized rate
design.”

As the record and the Commission’s Opinion and Order demonstrate, with respect {o the
impact and fairness matters raised by OCC, the manifest weight of the evidence supports the
Commission’s approval of the SFV rate design.

C. The low-income pilot program approved by the Commission is a reasonable

complement to the transition to the SFV rate design.

QCC claims that the Commission approved the low-income pilot program absent an
adequale record.”’ OCC uses the issue as a vehicle to continue its argument, against
overwhelming credible evidence, that low-income customers are harmed by the SFV rate
design.”® Towever, as discussed above, there is more than ample evidence in the record of these
proceedings to support the finding that VEDO’s low-income customers have, on average, higher
than normal usage and would benefit from the SFV rate design.

Contrary to record evidence, and apparently advocating on behalf of one set of its clients
at the expense of another, OCC makes the assertion that “low-use and low-income non-PIPP
customers will now be forced to subsidize Vectren’s high-use residential customers.”™ ‘The
Commission addressed this allegation in its Entry on Rehearing as follows:

The Commission agrees with VEDO that OCC continues to
improperly conflate the impact of the SI'V, or levelized, rate
design on low-usage customers with the impact of the rate design
upon low-income customers. In the Opinion and Order, the
Commission specifically determined that the evidence in the record

did not support the conclusion that low-income customers
necessarily are low-usage customers (Co. Ex. 8a at

" VEDO Rate Case, Opinion and Order at 13; OCC Supp. at 234.
T OCC Merit Brief at 44-47.
72
Id.
P Id. at4s.
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12-14, 17, Staff Ex. 3 at 7; Tr. V1 at 35). [Further, the Commission
determined, based upon the record in this proceeding, that the
levelized rate design better reflects cost causation principles by
fairly apportioning the fixed costs of service among all customers
(Staff Ex. 3 at 8, 9-10; Tr. V at 13-14; Co. Ex, b at 5).

However, the Commission noted that there will be some customers
who will be adverscly impacted by the change in rate design.
Because some of these low-usage customers may be non-PIPP,
low-income customers (despite the fact that there is no direct
correlation between low-usage customers and low-income
customers), the Commission found that a low-income pilot
program should be established to ameliorate the impact of the
change in rate design upon non-PIPP, low-income customers. This
decision was amply supported by record evidence in this case and
clearly explained in the Opinion and Order,”

Clearly, as the Commission has found repeatedly, the SFV rate design removes the
subsidization of users at different consumption levels for responsibility of fixed costs, and low-
income users tend to be high nsage customers.” The creation of the low-income pilot program is
in recognition of the impact of removing the existing subsidies by providing some relief to the
few low-income who might be low-use customers in the first year. The Commission’s reasoning
for approving this pilot program in these proceedings is consistent with its response to the same
argument made by OCC in the Dominion Rate Case:’®

As we stated in our order, the Commission recognizes that the
change in rate design will leave some customers better off and
some customers worse off, as compared with the existing rate
design. We noted that we are concerned with the impact that the
change will have on some DEO customers who are low-income,
low-use customers. That formed, in part, the basis for ordering the

pilot program. It is ironic that the Consumer Groups would
advocate against our attempt 1o mitigate the iinpact.77

™ VEDO Rate Case, Eniry on Rehearing at 5-6; OCC App. at 91-92.

7> VEDO Rate Case, Opinion and Order at 13-14.; OCC Supp. at 234-235.
76 Dominion Rate Case, Opinion and Order at 26; VEDO App. at 118.

" Dominion Rate Case, Fntry on Rehearing at 8; VEDQ App. at 134,
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VEDO agrees with the Commission that it is ironic thal OCC would advocate against its
establishment of this program. More importantly, it must be noted that QCC can show no harm
resulting {rom this program. The residential customer class revenue requirement and rate design
were determined prior to the imposition of this program. Any erosion of revenue recovery
resulting from this program will be borne by VEDO and will act as a reduction to the agreed-
upon revenue responsibility of the residential customer class for its duration. Absent a showing
of harm, OCC has no standing to pursue its advocacy against this program.

D. The Commission’s Order demonstrates a need and basis for a change to the

traditional rate design.

In its Proposition of Law 3, OCC states that the Commission “...should respect its own
precedents unless the need to change its position is clear and it is demonstrated that the PUCO’s
prior decisions are in error,”® OCC supports its statement by citing a 1984 case in which the
Couwrt decided that the Commission may not alter a previously issved lawful order without
explaining the need to do so and why its previous order was in error.”

In the instant appeal, the Commission has not overturned a previously issued lawful order
issued by it, and, even if it had, the Commission has fully explained the basis for its decision
after a policy discussion that took place over a period of years coupled with detailed and
comprehensive reference to the record evidence below. QCC says that “...[i|n this casc the
Commission neither demonstrated clear need to change its position or that its prior decisions
were in error.””®® Although QCC claims that the Commission “turned its back™ on thirty years of

the traditional rate design, OCC’s argument is exclusively devoled to its assertion that the

8 OCC Merit Brief at 28.

" OCC Merit Briet at 28-29; Office of Consumers’ Counsel v. Pub. Util. Comm. of Ohio, 10
Ohio St.3d 49, 461 Ohio St.2d 303 (1984).

" 1d. at 29,
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Commission has failed to apply the regulatory principle of gradualism in its approval of the SFV
rate design in these cases.” |

As explained above, this appeal does not address the policy reasons that require a change
to the traditional rate design to “decouple” the utility’s abilily to collect its authorized revenues
from customer consumption and to align the interests of the utility and its customers in favor of
conservation. OCC itself proposed a significant change to the traditional rate design by
advocating a decoupling rider as a companion to the traditional rate design to accomplish those
goals, while VEDO and the Commission Staff proposed the alternative SFV rate design. OCC’s
proposed decoupling rider is no less a departure from thirly years precedent than the SE'V rate
design adopted by the Commission.

In terms of OCC’s claim that the Commission violated the principle of gradualism, it
must be noted that there is no mention of gradualism in ¢ither the Ohio Revised Code or the Ohio
Administrative Code. The Commission has historically applied the principle of gradualism to
avoid significant shifts of cost responsibility among customer classes in favor of gradual
movement to achieve customer-class cost of service goals over more than one rate case. With
regard to OCC’s persistent attempt to narrowly define this issue by comparing only the fixed
portions of the old and new rates, without regard to the magnitude of the volumelric component,
the Commission told QCC four vears ago that “.. .the customer charge is one component of the
basc rates paid by Vectren customers and the overall increase to the revenue responsibility of the

residential customer class resulting {rom the stipulation in these proceedings amounts to an

81 14 at 29-33,
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increase ol less than five percent.”™ Since then, OCC has continued to insist that the measure of
gradualism be made by a comparison of the magnitude of the fixed charge component of the
distribution service rate.

In rejecting the QCC’s assertion that the Commission abandoned its policy of gradualism,
the Commission said, in its August 26, 2009 Entry on Rehearing:

‘The Commission finds that the Opinion and Order applied the
principle of gradualism in a manner which is consistent with our
precedents. As VEDO points out, we rejected a similar argument in
In re Dominion East Ohio, Case No. 07-829-GA-AIR, when we
held that:

| Wle note that the Customer Groups continue to
compare the new flat monthly fee with the customer
charge under the previous distribution rate structure,
Such comparisons can be misleading and distort the
impacl on customers, since any analysis of the
impact of the new levelized rate structure should
consider the total customer charges. We note that, in
association with the adoption of the SFV rate
design, the volumetric charge reflected in the bills
of residential customers will be reduced as the
customer charge is phased-in to reficct the
climination of the majority of the company's fixed
costs from the volumetric charge,

In re Dominion East Ohio, Case No. 07-829-GA-AIR, Entry on
Rehearing (December 19, 2008) at 14.

In its application for rehearing, OCC does not address the fact that,
in this proceeding, the distribution volumetric rate for residential
customers will be eliminated entirely in the second year with the
completion of the phase-in of the levelized customer charge.
Moreover, OCC ignores our previous findings that gradualism
must be considered in reviewing the overall increase rather than a
specific component such as the customer charge and that an overall
increasc of less than five percent does not violate the principle of

82 In the Matter of the Application of Vectren Energy Delivery of Ohio, Inc. for Authority to
Amend its Filed Tariffs to Increase the Rates and Charges for Gas Service and Relaied Matters,
Case Nos. 04-571-GA-AIR, ef ¢f., Entry on Rehearing at 5 (June 8, 2005); VEDO App. at 148.
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gradualism. In re Vectren Energy Delivery of Ohio, Casc No. 04~
571-GA-AIR, at 5.%

As the Commission acknowledged, in these cascs, the overall increase to the revenue
responsibility of residential sales customers in these cases is 4.42 percent,*

Not only does OCC focus on the fixed charge component of the SI'V rate design as
compared to that of the traditional rate design, OCC completely ignores the ratc impact that its
revenue decoupling model (that combines the traditional rate design with a decoupling rider for a
total rate design for distribution service) has on the magnitude of the increase for customers.

One thing is certain: OCC’s proposal guarantees that the high-use customers will always pay
more for distribution service than low-use customers, even though the cost to serve each
customer is the same. OCC has not demonstrated that the Commission’s adoption of the SFV
rate design improperly, unreasonably, or unlawfully violates precedent or, even if it were
grounds for reversal, the principle of gradualism.

OCC has made no demonstration that any credible evidence exists to support its
advocated revenue decoupling rate design in these cases or that the Commission erred in any
respect as to regulatory policy or law in approving the SI'V rate design [or natural gas
distribution service. The Commission’s Order in these cases is overwhelmingly supported by the

manifest weight of the cvidence.

% VEDO Rate Case, Entry on Rehearing at 8-9; OCC App. at 94-95.
8 VEDO Rate Case, Opinion and Order at 10; OCC Supp. at 231,
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PROPOSITION OF LAW NO. 3:

R.C. 4909.18 and 4909.1Y require that a published notice disclose only the essential
nature or quality of a utility’s rate so consumers can determine whether to inquire
further as to the proposal or intervenc in the case. Committee against MR 1Tv. Pub.
Util. Comm., 52 Ohio St.2d 231, 371 N.E.2d 547 (1977) (“Committee against MRT”);
Ohio Assoc. of Realtors v. Pub. Util. Comm., 60 Ohio S5t.2d 172, 398 N.E.2d 784
(1979) (“Ohio Assoc. of Realtors”). The notice requirements of R.C. 4909.18 and
4909.19 are satisfied and jurisdiction is obtained when the utility publishes the
Commission-approved notice as specified in R.C. 4909.19.

R.C. 4909.18 enumerates certain exhibits that must be filed with an application for an
increase in rates, one of which is “[a] proposed notice for newspaper publication fully disclosing
the substance of the applications.® R.C. 4909.19 gives the Commission discretion to approve
the content of the notice and establishes the publishing requirements for the notice, afler the
content has been approved by the Commission:

Upon the filing of any application for increase provided for by
section 4909.18 of the Revised Code the public utility shall
forthwith publish the substance and prayer of such application, in a
form approved by the public utilities commission, once a week for
three consecutive weeks in a newspaper published and in general
circulation throughoul the territory in which such public utility
operates and affected by the matters referred to in said
applhcation... B

The point is that these notice statutes require three things: (1) that a utility seeking an
increase in rates must submit a proposed notice with its application; (2) that the Commission has
discretion to determine that the notice discloses the substance of the application; and (3) that the

utility must publish the Commission-approved notice once a week for three consecutive weeks in

a newspaper published and in general circulation throughout its service territory.

5 R.C. 4909.18.
% R.C. 4909.19.
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As required by R.C. 4909.18(E), VEDO included an exhibit of its proposed notice in its
application filed on November 20, 2007.%7 Pursuant to the discretion granted to it by R.C.
4909.19, the Commission approved VEDO’s proposed notice by Entry dated January 16, 2008,
in which the Commission explicitly found that the notice was in compliance with the
requirements of Scction 4909.18(F), Revised Code.® The newspaper notice was subsequently
published consistent with the requirements of Section 4909.19, Revised Code.™ At that point,
the statutory notice requirements were mel.

OCC, having sought intervention in these cases on November 5, 2007, which was fifteen
days prior to the filing of the application, did not object to the proposed notice in the month-and-
a-half prior 1o Commission approval, and failed to timely challenge Commission approval upon
the issuance of the approving Entry. OCC first challenged the adequacy of the notice seven
months later in its objections to the Staff Report of Investigation, a document which has nothing
to do with the content of the already-published notice.”

OCC claims that two Ohio Supreme Court decisions” support its late challenge o the
notice in these cases. Both decisions address notice issues that were ratsed when telephone
utilities seeking rate relief failed to mention proposals for new measured rate service in their
newspaper notices. Contrary to OCC’s reliance on these cascs, they actually support adequacy
of VEDQ’s notice. In Commitiee against MRT, the Court said:

While generally the published notice required under R.C. 4909.19
need not contain every specific detail affecting rates contained in

3T VEDO Rate Case, Application, Schedule S-3; OCC Supp. at 124,

8 VEDO Rate Case, Entry at 3 (January 16, 2008); VEDO App. at 154.

8 VEDO Rate Case, Company Ex. 19; VEDQ Supp. at 1.

% VEDO Rate Case, OCC Objections to the PUCO Staff’s Report of Investigation and Summary
of Major Issues at 29-30 (July 16, 2008); VEDO App. at 45-46.

N Committee against MRT v, Pub. Util. Comm., 52 Ohio St.2d 231 (1977); Ohio Assoc. of
Realiors v. Pub. Util. Comm., 60 Ohio S1.2d 172 (1979).
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the application (indeed, such a requirement would be highly
impractical and unnecessarily expensive), the court notes that the
statute does require that the “substance” of the application be
disclosed; i.c., that the essential nature or quality of the proposal be
disclosed to those affected by the rate increases.

Committee against MRT, 52 Ohio St.2d at 233. 1n Ohio Assoc. of Realtors, the Court Saﬁd:
The notice requirement of the statute as discussed by this court in
MRT ...is not an unreasonable one. It requires only that the noiice
state the reasonable substance of the proposal so that consumers
can determine whether to inquire further as to the proposal or
intervene in the rate case.

Ohio Assoc. of Realtors, 60 Ohio St.2d at 176,

VEDOQ’s newspaper notice clearly stated that “... VEDO proposes changes to the rate
design for Rate 310 (Residential Sales Scrvice) and Rate 315 (Residential Transportation
Service) that initiate a gradual transition to a straight fixed variable rate for distribution
service.” Additionally, the Stage 1 rates for Rate 310 and 315 contained in the notice
demonstrate the first step of VEDO’s proposed transition.” This information disclosed more
than just “the essential nature or quality” of VEDO’s proposal; it disclosed precisely that which
VEDO proposed for ultimate implementation. OCC asserts, without any evidence, that this
information in the notice is «.. .unintelligible to customers, and conveyed no information as to
what a straight fixed variable ratc for distribution services consisted of and the impact this
transition would have on their bills.™* Even if OCC is correct, the notice language clearly

informed customers that a change in rate design was proposed so that customers could determine

whether to inquire {urther or to intervene.,

2 VEDO Rate Case, Company Ix. 19; VEDO Supp. at 1.
93

Id
# OCC Merit Brief at 13.
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Even though OCC failed to raise the adequacy of the notice in a timely manner, and its
jurisdictional and due process claims are without merit as discussed below, the Commission
addressed the adequacy of the notice in its Order, confirming that:

The notices at issue in this proceeding stated the reasonable
substance of VEDO's proposal and provided sufficient information
for consumers to determine whether to inquire further into the
proposal or intervene in the case. ... Further, the published notice
provided sufficient information to consumers to understand that
VEDO had proposed a new rate design along with its proposed
increase in rates so that consumers could determine whether to
inquire further into the case or to intervene. Accordingly, the
Commission finds that the notices at issue substantially comply
with the applicable statutes.”

OCC raiscs a new argument in its Merit Briet'that its failure to raise issucs about the
adequacy of VEDO’s notice until seven months afier publication arc excused becausc the Court
has said that .. .the notice provisions of R.C. 4909.18 and 45909.19 arc jurisdictional ”*® Citing
Duff'v. Pub. Util. Comm., 56 Ohio St.2d 367, 376, 384 N.E.2d 264 (1978), OCC states
categorically, “...there must be compliance with the notice requirements of these statutes in
order for the Commission to obtain subject matter jurisdiction to approve the application
itsel£™"7 But Dyff says nothing about R.C. 4909.18, so OCC’s characterization of the decision in
Duffis both imprecise and wrong. The issuc in Duff is related to the failure of the Staff io serve
its Staff Report on the mayors of the applicant utility’s service territory. Finding that the General
Assembly did not intend the Stalf Report to serve as notice of the utility’s application, the Court

found that the failure to serve the Staff Report has no jurisdictional significance. The Court then

gratuitously observed that it is the requirement of R.C. 4909.19 that Commission-approved

9 YEDO Rate Case, Opinion and Order at 16; OCC Supp. at 237.
% OCC Merit Brief at 16.
1



notice be published in newspapers in gencral circulation in the utility’s service territory that is
“.,.necessary to confer the commission with jurisdiction.”%

Thus, it is the publishing of the notice, but not its content (which is left to the discretion
of the Commission), which is jurisdictional. If OCC took issue with the adequacy of VEDO's
proposed notice or the Commission’s exercise of its discretion in evaluating the adequacy of
VEDQ’s proposed notice, it should have raised its issue in a timely manner prior to or in
response to the Commission’s Entry approving the notice. The jurisdictional requirement of
R.C. 4909.19 was met at the point at which VEDO published the notice, in the form ajapmved by
the Commission.

OCC also makes its previously-advanced claim that the deficiencies it asserts exist in
VEDO’s notice operate to deprive consumers of a constitutional right to be heard.” The Ohio
Supreme Court has found that the right to participate in ratemaking proceedings is statutory, not
constitutional. City of Cleveland v. Pub. Util. Comm., 67 Ohio St.2d 446, 453, 424 N.E.2d 561
(1981). In support of its position, OCC quotes only the statement in that decision that “... the
ratepayer had no statutory right to a hearing or notice and thus failure to so provide did not
constitute a violation of due process.”'™ OCC ignores the Court’s statement two sentences
before which says in very plain language, “...any lcgal right a ratepayer would have to notice or
a hearing would have to stem directly from the statutes.” This is exactly the statement recited by

the Commission in its Entry on Rehearing when it denied OCC’s due process claim finding

% Duff 56 Ohio $t.2d at 376...

% VDO Rate Case, OCC Application for Rehearing at 10-11 (February 6, 2009); VEDO App.
at 72.

"9 OCC Merit Brief at 27.
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explicitly that “...any alleged defect in the notice published by VEDO would not implicate
VEDO’s customers’ due process rights under the Fourteenth Amendment.”'"!

Parenthetically, it should be noted that, in Committee against MRT and Ohio Assoc. of
Realtors, the Court was addressing claims by customer groups whose participation in the
Commission proceedings below was prevented by the lack of notice about which they complain.
In this case, it is more than a little disingenuous for OCC to suggest that residential customers
were, for lack of adequate notice, denied the opportunity to inquire further about VEDO's
proposal or intervene in these proceedings. The record shows that OCC and Ohio Partners for
Affordable Fnergy (“OPALE™) both sought and obtained authority fo participate in these cases on
behalf of VEDO’s residential customers. The actual inquiry of residential consumers into
VEDO’s proposals included 570 Interrogatories (not including sub-parts), 186 Requests for
Production of Documents {(not including sub-parts), numerous informal information requests, and
nine depositions. OCC and OPAE together filed two sets of objections to the Stafl’ Report and
five sets of expert testimony on behalf of residential customers in these proceedings. It is
untenable that OCC should be permitted to claim that residential customers were denicd the
opportunity to participate in these cases at the same time that OCC participated in these cases on
behalf of the interests of those same customers, '

Finally, having exhausted the arguments it previously advanced in the cases below, OCC

offers a fairly convoluted argument, for the first time in its Merit Bricf, that R.C. 4929.02 and

7 v DO Rate Case, Entry on Rehearing at 4; OCC App. at 90.

102 1) addition to the lawful notices perfected in these cases, OCC issued press relcases related to
the rate design issue. See, for example, the release posted on OCC’s website on August 6, 2008
at hitp://www,pickoce.org/nes/2008/pressrelease. php?date=08062008 advocating against
VED(’s proposal. Also, as mentioned above, this issue has been the subject of significant
public and governmental debate and legislation on both a state and federal level. There may not
be another public utility issue that has received as much public notice and extensive examination
by both the Commission and the General Assembly.
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4905.70 create customer entitlements to the benefits from conservation programs that, coupled
with the notice provisions of R.C. 4909.18 and 4909.19, give rise to a property interest protected
by the due process clauses of the UJ.S. and Ohio Constitutions.'™ OCC argues that inadequate
notice of the “Commission’s abrupt change in rate design, in violation of customers’
constitutional rights to notice of such changes,” which has extended the payback for conservation
measures undertaken by customers participating in these previously available programs, has
adversely affected these property rights and, thus deprived customers of “their” procedural due
process.m‘i
‘The Court is, as discussed above, without jurisdiction to address this argument. Even il

jurisdiction existed, this argument is totally without merit. First, the conservation programs
offered prior to these cases were all low-income weatherization programs, for which qualifying
customers made no conservation investment or payback decisions, OCC has cited no evidence
indicating that whatever benefits which may accrue to customers from these low-income
weatherization programs are diminished or threatened by the SFV rate design. In fact, the
Commission’s Order in this case provides {or continued funding for low-income weatherization
programs at historical levels.!” Further, the Commission has found based on the evidence that
the SFV rate design provides proper price signals to customers making investment decisions
because:

Customers will not be misled into believing that reductions 1n

consumption will allow them to avoid the fixed costs of the

distribution system, as feared by Staff. Iowever, the commodity

portion of a customer's bill, the actual cost of gas the gas used, will

remain the biggest driver of the bill. In fact, commodity costs
comprise 75 to 80 percent of the total bill (Ir. [T at 68).

"% OCC Merit Bricf at 18-28.
1064 Id
105 vEiDO Rate Case, Opinion and Order at 4; OCC Supp. at 225,
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Therefore, we believe that the gas usage will still have the biggest
influence on the price signals received by customers when making
gas consumption decisions and that customers will still receive the
appropriate benefits of any conservalion efforts, '

Even if OCC were correct in its conservation payback allegation, OCC cites no authority
at all for the proposition that customers have a property interest in either utility-sponsored
conservation programs (whether customer-funded or not) or any benefits to be derived from such
programs. What OCC does cite is Memphis Light, Gas & Water Div. v. Crafi, in which the
United States Supreme Court found that the utility’s termination of service procedures violated
due process of law.'"”” The Court, finding that customers had a legitimate claim of entitlement to
continued utility service, said:

The customer’s interest is self-evident. Utility serviccis a

necessity of modern life; indeed, the discontinuance of water or

heating for even short periods of time may threaten health and

safety,'”
The several other federal cases offered by OCC to support its proposition also address a
customer’s property right to continued provision of utility service and the customer’s right to duc

process in the face of (he threat of termination of that utility serviee.'"”

There is nothing in the
Commission’s rate design decision in these cases that threatens the continued provision of utility
service to VED(’s customers or denies their rights to notice of termination of that service. OCC
cites no cases which find a customer has a constitutional property right to conservation programs
or their benefits, whether funded by customers or shareholders. Lastly, as noted above, OCC

cannot support its claim that a customer’s right to notice and a hearing in any utility rate case has

any constitutional basis at all.

196 74 at 12; OCC Supp. at 233.

7 Memphis Light, Gas & Water v. Crafi, 436 U.8. 1, 98 S.Ct. 1554 (1978).
108 7 at 1565.

19 OCC Merit Bricf at 22-23.



Tn fact, the statutory notice requirements for these proceedings were satislied, as
previously determined by the Commission.'Y Residential customers obviously received
adequate notice of the various proposals contained in VEDO’s application in these procecdings
since their interests were fully represented by both OCC and OPAE even before the application
in these cases was filed.'"! The SFV rate design selected by the Commission provides incentives
to VEDO to cncourage conservation.''* 'The Commission approved an annual investment in
conservation programs totaling $4.1 million, which, among other things, clearly accommodates
the state policy enunciated in R.C. 4929.02 and 4905.70."" The evidence shows that customers
will receive the full benefit of their conservation efforts by providing proper price signals and
allowing accurate payback calculations.”'! Even if customers had a constitutional right to notice
of rate design changes made to support company-sponsored, customer-funded conservations
programs and the potential benefits of customer conservation; conservation programs have been
approved in these proceedings.

In swm, the notice proposed by VEDQ in compliance with R.C. 4909.18 and published by
VEDO as approved by the Commission in compliance with R.C. 4909.19, mects the statutory
notice requirements for the cases below. OCC has not demonstrated that VEDO failed to
accompany its application with a proposed nolice as required by R.C. 4909.18. Neither has OCC
demonstrated that the Commission abused its discretion in approving the proposed notice. The
Commission obtained jurisdiction when VEDO published the Commission-approved notice as

required by R.C. 4909.19. OCC has failed o establish any constitutional basis for customer

HUyEDO Rate Case, QOpinion and Order at 15-16; OCC Supp. at 236-237.
' rg at 2; OCC Supp. at 223.

M2 74 at 11; OCC Supp. at 232.

3 14 at 12; OCC Supp. at 233.

114 Id
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notice in rate proceedings. All legal requirements having been met, OCC’s appeal on this issue

must be denied.

IV. CONCLUSION
This is the fourth Commission proceeding and the third Supreme Court appeal in which
OCC has challenged the Commission’s choice of the SFV rate design over OCC’s proposal for
revenue decoupling. In spite of the fact that years of discussion and concurrence for change
from the traditional rate design preceded the Commission’s decision in these cases, OCC
continues to suggest that the Commission inappropriately rushed to this choice. Ignoring the
robust records in all rate cases supporting the Commission’s choice of the SFV rate design for
multiple reasons, all of which benefit customers, OCC continues to press its arguments, as if by
repeating them often enough, they will ultimately prevail. But, the record below, and the
precedent of the historical public discussion of the policy considerations leading to changes in
rate design for natural gas distribution service all weigh in favor of the Commission’s choice. In
spite of all the misguided arguments OCC has proffered in these cases, the only question is
whether the Commission had authority and discretion to approve the SFV rate design for
VEDO’s distribution service. As supported by the record evidence in the cases below and
explained in detail above, the answer is yes.
This Court has made it clear that:

"Our function is not to weigh the evidence or to choose between

alternative, fairly debatable rate structures. That would be to

interfere with the jurisdiction and competence of the commission

and to assume powers which this court is not suited to exercise.

% # ¥ The members of this court are neither accountants nor

cngineers, and manifestly it would be unfair o the litigants and o

the commission for the court lo pretend that it is in a position o

better evaluate the evidence and determine the difficult question of

the reasonableness of the order than is the commission.' Dayfon v.
Pub. Util. Comm. (1962), 174 Ohio St. 160, 162 [21 0.0.2d 427},
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187 N.I:.2d 150, Our task is not to set rates; it is only to assure that
the rates are not unlawful or unreasonable, and that the rate-
making proccess itself is lawfully carried out.”

Morcover, when "* * ¥ the Public Utilitics Commission fixes the
rates or charges which may be collected by a public utility in
furnishing its services or products to the users or consumers
thereof, a presumption exists that such rates or charges are fair and
reasonable, and a party who contends otherwise has the burden on
appeal to the Supreme Court under Seclion 4903.13, Revised
Code, of showing that they are unjust, unreasonable or unlawiul."
Columbus v. Pub. Util. Comm. (1959), 170 Ohio St. 105, 10
0.0.2d 4, 163 N.E.2d 167, paragraph two of the syllabus.'"?

Based on this standard, the Court should affirm the Commission’s choice of the SI'V rate design.
WHEREFORE, VEDO respectiully requests that the Court affirm the Commission’s
Opinion and Order in the cases below.

Respectfully submitted,

Dittedidlon

Safiiuel C, Rarfdazzo (0016386)
(Counsel of Record)

Gretchen J. Hummel (0016207}
Lisa G. McAlister (0075043)
Mc¢Nees Wallace & Nurick LLC
21 East State Street, 17" Floor
Columbus, Ohio 43215-4228
(614) 469-3000

(614) 469-40653 - Fax
sam{@mwncmh.com
ghummel@mwncmh.com
Imealister@mwncemh.com

COUNSEL FOR VECTREN ENERGY
DELIVERY OF OHIO, INC.

NS A7 & T Communications of Ohio, Inc. v. Pub. Util. Comm., 51 Ohio St.3d 150, 154, 555
N.E.2d 288 (1990).

40



CERTIFICATE OF SERVICE
I hereby certity that copies of this Merit Brief of Vectren Energy Delivery of Ohio, Inc.
have been served by first class mail, postage prepaid, or hand-delivered to the following parties

of record, this 4th day of December, 2009,

[Zw_ﬁw ”/ —

> chcn J. Hummcl

Alan R. Schriber, Chairman

Public Utilitics Commission of Ohio
180 East Broad Street

Columbus, Ohio 43215-3793

Janine L. Migden-Ostrander
Ohio Consumers’ Counsel
Maureen R. Grady

Joseph P. Serio

Michael E. Idzkowski

Assistant Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

Duane L. Luckey

Section Chief

Public Utilities Section

Anne L. Hammerstein

Werner Margard

Assistant Attorneys General
180 East Broad Street, 9™ Floor

Columbus, Ohio 43215



IN THE SUPREME COURT OF OH10

The Office of the Ohio Consumers’ Counsel, v Case No. 09-1547

Appellant, . Appeal from the Public
Utilitics Commission of Ohio
V.
The Public Utilities Commission of Ohio, . Public Utiliies Commission of Ohio
Case Nos. 07-1030-GA-AIR
Appellee. :and 07-1081-GA-AL'T
APPENDIX OF
VECTREN ENERGY DELIVERY OF OHIO, INC.
INDEX
Page
RuC. 4903, 10 e USRS 1
RC. 4903, T3 e, w2
R A0S 2 i 3
R A0S, 3 i 4
R 005,70, e 5
2 O 6
R 000, S e e e 9
R 4000, B 10
R 4000, 10 e 11
R 020 0 e s 12
R 4020 0 i e e 14
R 020 05 i e e 15




INDEX {cont’d)

Page

R, A2 08 ittt e 16
Energy Independence and Security Act of 2007, Sec. 532(b)(6).......o.ooviiiiiiiiinin, 17
In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Rates

Case Nos. 07-589-GA-AIR, ef al., Opinion and Order (May 28,2008)...................... 18
Notice of Appeal of the Office of the Ohio Consumers’ Counsel.............ooon 51
Application for Rehearing by the Office of the Ohio Consumers’ Counsel..................... 57
In the Mutter of the Application of The East Ohio Gas Company d/b/a Dominion

Easi Ohio for Authority to Increase Raies for its Gas Distribution Service,

Case Nos. 07-829-GA-AIR, ef al., Opinion and Order (October 15, 2008)..................... 93
In the Matter of the Application of The East Chio Gas Company d/b/a Dominion

East Ohio for Authority to Increase Rates for its Gas Distribution Service,

Case Nos. 07-829-GA-AIR, et al., Entry on Rehearing (December 19, 2008)................ 127
In the Matier of the Application of Vectren Energy Delivery of Ohio, Inc. for Authority

to Amend its Filed Tariffs to Increase the Rates and Charges for Gas Service and

Related Matters, Case No, 04-571-GA-AIR, Entry on Rehearing (June 8, 2005)............. 144

In the Mutter of the Application of Vectren Energy Delivery of Ohio, Inc. for Authority
to Amend ity Filed Tariffs to Increase the Rates and Charges for Gas Service and
Related Matters, Case Nos, 07-1080-EL-AIR, ¢t ¢l., Entry (January 16, 2008)............... 152



IN THE SUPREME COURT OF OHIO

The Office of the Ohio Consumers’ Counsel, : Case No. 09-1547

Lo O LS 2.1 T 0 5= S e R ST ET PRI 15

Appellant, . Appeal from the Public
Utilities Commission of Ohio
V.
The Public Utilities Commussion of Ohio, + Public Utilities Commission of Ohio
Case Nos. 07-1080-GA-AIR
Appellee. . and 07-1081-GA-ALT
APPENDIX OF
VECTREN ENERGY DELIVERY OF OHIO, INC.
INDEX

Page
O Lo = 90 0 D 1
RuC . A003. 13 ettt e e e e 2
L O 11 e R D 3
RC 005,35 oottt ettt et e h e e e 4
R, A905. 70 et e e e e 5
e O 110 20 PO P S 6
RuC, A909. 18T ettt e et e e e 9
R AO09. 18, . ittt ettt e e e e e 10
RoC 4909, 10, e . 7....}1
O L 24 X 1) U PP PT TP P PR P 12
R.C.4929.02........... T TP PO UP SO PP OP PP 14



INDEX (cont’d)

Page
R 020 05 o ettt e e e e e 16
Energy Independence and Security Act of 2007, See. 532(b)}6)........cooviiiiiinn, 17
In the Matter of the Application of Duke Energy Ohio, Inc. for an increase in Rales
Case Nos. 07-589-GA-AIR, ef al., Opinion and Order (May 28, 2008).............oooeinoo 18
Notice of Appeal of the Office of the Ohio Consumers” Counsel..............oo 51
Application for Rehearing by the Office of the Ohio Consumers® Counsel..................... 57
In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion
East Ohio for Authority lo Increase Rates for its Gas Distribution Service,
Case Nos, 07-829-GA-AIR, et ¢/, Opinion and Order (October 15,2008)..................... 93
In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion
East Ohio for Authority lo Increase Rates for its Gas Distribution Service,
Case Nos. (17-829-GA-AIR, et al., Entry on Rehearing (Decernber 19, 2008)................ 127
In the Matter of the Application of Vectren Energy Delivery of Ohio, Inc. for Authority
1o Amend its Filed Tariffs to Increase the Rates and Charges for Gas Service and
Related Matters, Case No. 04-571-GA-AIR, Entry on Rehearing (June 8, 2005)............. 144
In the Matter of the Application of Vectren Energy Delivery of Ohio, Inc. for Authority
(0 Amend its Filed Tariffs to Increase the Rates and Charges for Gas Service and
Related Matters, Case Nos, 07-1080-EL-AIR, ef al., Entry (January 16, 2008)............... 152

{C29660. )



AWTILET - VIR - =700, LU Appliadol TOU Ivlicdrilg. Pagb B AU
1903.10 Application for rehearing.

fter any order has been made by the public utilities commission, any party who has entered an appearance in person
r by counsel in the proceeding may apply for a rehearing in respect to any matters determined in the proceeding.
uch application shall be filed within thirty days after the entry of the order upon the journal of the commission.
jotwithstanding the preceding paragraph, in any uncontested proceeding or, by leave of the commission first had in
ny other proceeding, any affected person, firm, or corporation may make an application for a rehearing within thirty
ays after the entry of any final order upon the journai of the commission. Leave to file an application for rehearing
hall not be granted to any person, firm, or corporation who did not enter an appearance in the proceeding unless the
ommission first finds:

A) The applicant’s failure to enter an appearance prior to the entry upon the journal of the commission of the order
omplained of was due to just cause; and,

B} The interests of the applicant were not adequately considered in the proceeding. Every applicant for rehearing or
or leave to file an application for rehearing shatl give due notice of the filing of such application to all parties who have
ntered an appearance in the proceeding in the manner and form prescribed by the commission. Such application shall
e in writing and shall set forth specifically the ground or grounds on which the applicant considers the order to be
nreasonable or unlawful. No party shall in any court urge or rely on any ground for reversal, vacation, or modification
ot so set forth in the application. Where such application for rehearing has been filed before the effective date of the
rder as to which a rehearing is sought, the effective date of such order, unless otherwise ordered by the commission,
hatl be postponed or stayed pending disposition of the matter by the commission or by operation of law. In all other
ases the making of such an application shall not excuse any person from complying with the order, or operate to stay
r postpone the enforcement thereof, without a speclal order of the commission. Where such application for rehearing
as been filed, the commission may grant and hold such rehearing on the matter specified in such application, if in its
udgment sufficient reason therefor is made to appear. Notice of such rehearing shall be given by regular mail to all
arties who have entered an appearance in the proceeding. If the commission does not grant or deny such application
or rehearing within thirty days from the date of filing thereof, it is denied by operation of law. If the commission
rants such rehearing, it shall specify in the notice of such granting the purpose for which it is granted. The
ommission shall also specify the scope of the additional evidence, if any, that will be taken, but it shali not upon such
ehearing take any evidence that, with reasonable diligence, could have been offered upon the original hearing. If,
fter such rehearing, the commission is of the opinion that the original order or any part thereof is in any respect
mjust or unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise such
swrder shall be affirmed. An order made after such rehearing, abrogating or maodifying the original order, shall have the
ame effect as an original order, but shall not affect any right or the enforcement of any right arising from or by virtue
f the original order prior to the receipt of notice by the affected party of the filing of the application for rehearing. No
ause of action arising out of any order of the commission, other than in support of the order, shall accrue in any court
0 any person, firm, or corporation unless such person, firm, or corporation has made a proper application to the
pomimission for a rehearing.

~ffective Date: 09-29-1997
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4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified by the supreme court on
appeal, if, upon consideration of the record, such court is of the opinion that such order was unlawful or unreasonable,
The proceeding to obtain such reversal, vacation, or modification shall be by notice of appeal, filed with the public
utilities commission by any party to the proceeding before it, against the commission, setting forth the order appealed
from and the errors complained of. The notice of appeal shall be served, unless waived, upon the chairman of the
commission, or, in the event of his absence, upon any public utilities commissioner, or by leaving a copy at the office
of the commission at Columbus. The court may permit any interested party to intervene by cross-appeat.

Effective Date: 10-01-1953
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4905.22 Service and facilities required - unreasonable charge
prohibited.

Every public utility shall furnish necessary and adequate service and facilities, and every public utitity shall furnish and
provide with respect to its business such instrumentalities and facilities, as are adequate and in all respects just and
reasonable. All charges made or demanded for any service rendered, or to be rendered, shall be just, reasonable, and
not more than the charges allowed by law or by order of the public utilities commission, and no unjust or unreasonabie
charge shall be made or demanded for, or in connection with, any service, or in excess of that allowed by law or by
order of the commission.

Effective Date: 10-01-1953
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4905.35 Prohibiting discrimination.

(A) No public utility shall make or give any undue or unreasonable preference or advantage to any person, firm,
corporation, or locality, or subject any person, firm, corporation, or locality to any undue or unreascnable prejudice or
disadvantage.

(B){1) A natural gas company that is a public utility shall offer its reguiated services or goods to ali similarly situated
consumers, including persons with which it is affiliated or which it controls, under comparable terms and conditions.

(2) A natural gas company that is a public utility and that offers to a consumer a bundled service that includes both
regulated and unregulated services or goods shall offer, on an unbundled basis, to that same consumer the regulated
services or goods that would have been part of the bundled service. Those regulated services or goods shalt be of the
same quality as or better quality than, and shall be offered at the same price as or a better price than and under the
same terms and conditions as or better terms and conditions than, they would have been had they been part of the
sompany's bundled service.

(3) No natural gas company that is a public utility shall condition or limit the availability of any regulated services or
goods, or condition the availabitity of a discounted rate or improved quality, price, term, or condition for any regulated
services or goods, on the basis of the identity of the supplier of any other services or goods or on the purchase of any
unregulated services or goods from the company.

Effective Date: 09-17-1996
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4905.70 Energy conservation programs.

The public utilities commission shall initiate programs that will promete and encourage conservation of energy and a
reduction in the growth rate of energy consumption, promote economic efficiencies, and take into account long-run
incremental costs. Notwithstanding sections 4905.31, 4905.33, 4905.35, and 4909.151 of the Revised Code, the
commission shall examine and issue written findings on the dedlining block rate structure, lifeline rates, long-run
incremental pricing, peak load and off-peak pricing, time of day and seasonal pricing, interruptible load pricing, and
single rate pricing where rates do not vary because of classification of customers or amount of usage. The
commission, by a rule adopted no later than October 1, 1977, and effective and applicable no later than November 1,
1977, shall require each electric light company to offer to such of their residential customers whose residences are
primarily heated by electricity the option of their usage being metered by a demand or load meter. Under the rule, a
customer who selects such option may be required by the company, where no such meter is already installed, to pay
for such meter and its installation. The rule shall require each company to bill such of its customers whao select such
aption for those kilowatt hours in excess of a prescribed number of kifowatt hours per kilowatt of billing demand, at a
rate per kilowatt hour that reflects the lower cost of providing service during off-peak periods.

Effective Date: 01-01-2001
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4909.15 Fixation of reasonable rate.

(M) The public utilities commission, when fixing and determining just and reasonable rates, fares, tolls, rentals, and
charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and useful in rendering the public
utility service for which rates are to be fixed and determined. The valuation so determined shall be the total value as
set forth in division {J) of section 4909.05 of the Revised Code, and a reasonable allowance for materials and supplies
and cash working capital, as determined by the commission. The commission, in its discretion, may include in the
valuation a reasonable allowance for construction worlk in progress but, in no event, may such an allowance be made
by the commission until it has determined that the particular construction project is at least seventy-five per cent
complete. In determining the percentage completion of a particular construction project, the commission shall
consider, among other relevant criteria, the per cent of time elapsed in construction; the per cent of construction
funds, excluding allowance for funds used during construction, expended, or obligated to such construction funds
budgeted where all such funds are adjusted to reflect current purchasing power, and any physical inspection
performed by or on behalf of any party, including the commission’s staff. A reasonable allowance for construction work
in progress shall not exceed ten per cent of the total valuation as stated in this division, not including such allowance
for construction work in progress. Where the cornmission permits an allowance for construction work in progress, the
dollar value of the project or portion thereof included in the valuation as construction work in progress shall not be
ncluded in the valuation as plant in service until such time as the total revenue effect of the construction work in
orogress allowance is offset by the total revenue effect of the plant in service exclusion, Carrying charges calculated in
3 manner similar to allowance for funds used during construction shall accrue on that portion of the project in service
hut not reflected in rates as plant in service, and such accrued carrying charges shall be included in the valuation of
*he property at the conclusion of the offset period for purposes of division (1) of section 4909.05 of the Revised Code,
From and after April 10, 1985, no allowance for construction work in progress as it refates to a particutar construction
sroject shall be reflected in rates for a period exceeding forty-eight consecutive months commencing on the date the
nitial rates reflecting such allowance become effective, except as otherwise provided in this division. The applicable
naximum peried in rates for an allowance for construction work in progress as it relates to a particular construction
sroject shall be tolled if, and to the extent, a delay in the in-service date of the project is caused by the action or
naction of any federal, state, county, or municipal agency having jurisdiction, where such action or inaction relates to
3 change in a rule, standard, or approval of such agency, and where such action or inaction is not the result of the
ailure of the utility to reasonably endeavor to comply with any rule, standard, or approval prior to such change. In the
ayvent that such period expires before the project goes into service, the commission shall exclude, from the date of
axpiration, the allowance for the project as construction work in progress from rates, except that the commission may
axtend the expiration date up to twetve months for good cause shown. In the event that a utility has permanently
-anceled, abandoned, or terminated construction of a project for which it was previously permitted a construction work
n progress allowance, the commission immediately shall exclude the allowance for the project from the valuation. In
‘he event that a construction work in progress project previously included in the valuation is removed from the
valuation pursuant to this division, any revenues collected by the utility from its customers after April 10, 1985, that
~esulted from such prior inclusion shall be offset against future revenues over the same pericd of time as the project
nas included In the valuation as construction work in progress. The total revenue effect of such offset shall not exceed
-he total revenues previously collected. In no event shall the total revenue effect of any offset or offsets provided
ander division (AY1) of this section exceed the total revenue effect of any construction work in progress allowance,

2} A fair and reasonable rate of return to the utility on the valuation as determined in division (A)(1) of this section;

‘3) The dollar annual return to which the utility is entitled by applying the fair and reasonable rate of return as
Jetermined under division (A)(2) of this section to the valuation of the utility determined under division (A){(1) of this
section;

0006
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{4} The cost to the utility of rendering the public utility service for the test period less the total of any interest on cash
or credit refunds paid, pursuant to section 4909.42 of the Revised Code, by the utility during the test period.

{(a) Federal, state, and local taxes imposed on or measured by net income may, in the discretion of the commission,
be computed by the normalization method of accounting, provided the utility maintains accounting reserves that
reflect differences between taxes actually payable and taxes on a normalized basis, provided that no determination as
te the treatment in the rate-making process of such taxes shall be made that will result in loss of any tax depreciation
or other tax benefit to which the utility would otherwise be entitled, and further provided that such tax benefit as
redounds to the utility as a result of such a computation may not be retained by the company, used to fund any
dividend or distribution, or utilized for any purpose other than the defrayal of the operating expenses of the utility and
the defrayal of the expenses of the utility in connection with construction work.

() The amount of any tax credits granted to an electric light company under section 5727.391 of the Revised Code for
Ohio coal burned prior to January 1, 2000, shall not be retained by the company, used to fund any dividend or
distribution, or utilized for any purpgses other than the defrayal of the allowable operating expenses of the company
and the defrayal of the allowable expenses of the company in connection with the installation, acquisition,
construction, or use of a compliance facility. The amount of the tax credits granted to an electric light company under
that section for Ohic coal burned prior to January 1, 2000, shail be returned to its customers within three years after
initially claiming the credit through an offset to the company's rates or fuel component, as determined by the
commission, as set forth in schedules filed by the company under section 4905.30 of the Revised Code. As used in
division (A)(4)(c) of this section, “compliance facility” has the same meaning as in section 5727.391 of the Revised
Code.

(B) The commission shail compute the gross annual revenues to which the utility is entitled by adding the doliar
amount of return under division (A){3) of this section to the cost of rendering the public utility service for the test
period under division {A)(4) of this section.

(C) The test period, unless otherwise ordered by the commission, shall be the twelve-month period beginning six
months prior to the date the application is filed and ending six months subsequent to that date. In no event shall the
test period end more than nine months subsequent to the date the application is fited. The revenues and expenses of
the utility shall be determined during the test period, The date certain shall be not later than the date of filing.

(D} When the commission is of the opinion, after hearing and after making the determinations under divisions (A) and
(B} of this section, that any rate, fare, charge, toll, rental, schedule, classification, or service, or any joint rate, fare,
charge, toll, rental, schedule, classification, or service rendered, charged, demanded, exacted, or proposed to be
rendered, charged, demanded, or exacted, is, or will be, unjust, unreasonable, unjustly discriminatory, unjustly
sreferential, or in violation of law, that the service is, or will be, inadequate, or that the maximum rates, charges,
olls, or rentals chargeable by any such public utility are insufficient to yield reasonable compensation for the service
rendered, and are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value of all property of the public uttlity actually used and useful for the
zonvenience of the public as determined under division (A)(1) of this section, excluding from such value the value of
any franchise or right to own, operate, or enjoy the same in excess of the amount, exclusive of any tax or annual
harge, actually paid to any political subdivision of the state or county, as the consideration for the grant of such
ranchise or right, and excluding any value added to such property by reason of & monopoly or merger, with due
regard in determining the dollar annual return under division (A)(3) of this section to the necessity of making
reservation out of the income for surplus, depreciation, and contingencies, and;

(2} With due regard to all such other matters as are proper, according to the facts in each case,

(@) Including a fair and reasonable rate of return determined by the commission with reference to a cost of debtﬁaga;
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to the actual embedded cost of debt of such public utility,

{b) But not including the portion of any periodic rental or use payments representing that cost of property that is
included in the valuation report under divisions (F) and (G) of section 4909.05 of the Revised Code, fix and determine
the just and reasonable rate, fare, charge, toll, rental, or service to be rendered, charged, demandad, exacted, or
collected for the performance or rendition of the service that will provide the public utility the allowable gross annual
revenues under division (B) of this section, and order such just and reasonable rate, fare, charge, toll, rental, or
service to be substituted for the existing one. After such determination and order no change in the rate, fare, toll,
charge, rental, schedule, classification, or service shall be made, rendered, charged, demanded, exacted, or changed
by such public utitity without the order of the commission, and any other rate, fare, toli, charge, rental, classification,
or service is prohibited.

(E) Upon application of any person or any public utility, and after notice to the parties in interest and opportunity to be
heard as provided in Chapters 4901., 4903., 4905., 4507., 4909., 4921., and 4923. of the Revised Code for other
hearings, has been given, the commission may rescind, alter, or amend an order fixing any rate, fare, tolf, charge,
rental, classification, or service, or any other order made by the commission, Certified copies of such orders shall be
served and take effect as provided for original orders.

Effective Date: 11-24-1999
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4909.151 Consideration of costs attributable to service.

In fixing the just, reasonable, and compensatory rates, joint rates, tolls, classifications, charges, or rentals to be
observed and charged for service by any public utility, the public utilities commission may consider the costs
attributable to such service., The utility shall file with the commission an allocation of the cost, except cost related to
sparsity of poputation, for services for which a change in rates is proposed when evidence relating thereto is presented
which indicates that the rate or rates do not generally reflect the cost of providing these services. As used in this
section, "costs” includes [include] operation and maintenance expense, depreciation expense, tax expense, and return
on investment as actually incurred by the utility. The costs allocated to sach service shall include only those costs used
by the public utilities commission to determine total atlowable revenues.

Effective Date: 09-01-1976
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49009.18 Application to establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classiflcation, charge, or rental, or to modify, amend,
change, increase, or reduce any existing rate, joint rate, toll, classification, charge, or rental, or any regulation or
practice affecting the same, shall file a written application with the public utilities comimission. Except for actions under
section 4909.16 of the Revised Code, no public utiity may issue the notice of intent to file an application pursuant to
division {B) of section 4909.43 of the Revised Code to increase any existing rate, joint rate, toll, classification, charge,
or rental, until a final order under this section has been issued by the commission on any pending prior application to
increase the same rate, joint rate, toll, classification, charge, or rental or until two hundred seventy-five days after
filing such application, whichever is sooner. Such application shall be verified by the president or a vice-president and
the secretary or treasurer of the applicant. Such application shall contain a schedute of the existing rate, joint rate,
toll, classification, charge, or rental, or regulation or practice affecting the same, a schedule of the maodification
amendment, change, increase, or reduction sought to be established, and a statement of the facts and grounds upon
which such application is based. If such application preposes a new service or the use of new equipment, or proposes
the establishment or amendment of a regulation, the application shall fully describe the new service or equipment, or
the regulation proposed to be established or amended, and shall explain how the proposed service or equipment
differs from services or equipment presentiy offered or in use, or how the regulation proposed to be established or
amended differs from regulations presently in effect. The application shall provide such additional information as the
commission may require in its discretion. If the commission determines that such application is not for an increase in
any rate, joint rate, toll, classification, charge, or rental, the commission may permit the filing of the schedule
proposed in the application and fix the time when such scheddile shall take effect. If it appears to the commission that
the proposals in the application may be unjust or unreasonable, the commission shall set the matter for hearing and
shall give notice of such hearing by sending written notice of the date set for the hearing to the public utility and
publishing notice of the hearing one time in a newspaper of general circulation in each county in the service area
affected by the application. At such hearing, the burden of proof to show that the proposals in the application are just
and reascnable shall be upon the public utility. After such hearing, the commission shall, where practicable, issue an
appropriate order within six months frem the date the application was filed.

[f the commission determines that said application is for an increase in any rate, joint rate, toll, classification, charge,
or rental there shall also, unless otherwise ordered by the commission, be filed with the application in duplicate the
following exhibits:

{A) A report of its property used and useful in rendering the service referred to in such application, as provided in
saction 4909.05 of the Revised Code;

(B)Y A complete operating statement of its last fiscal year, showing in detail all its receipts, revenues, and incomes
from all sources, all of its operating costs and other expenditures, and any analysis such public utitity deems applicable
to the matter referred to in said application;

{C) A statement of the income and expense anticipated under the application filed;
(D) A statement of financial condition summarizing assets, liabilities, and net worth;

[E) A proposed notice for newspaper publication fully disclosing the substance of the application. The notice shall
prominently state that any person, firm, corporation, or association may file, pursuant to section 4909.19 of the
Revised Code, an objection to such increase which may allege that such application contains proposals that are unjust
and discriminatory or unreascnable. The notice shall further include the average percentage increase in rate that a
representative industrial, commercial, and residential customer will bear should the increase ke granted in full;

(F} Such other information as the commission may require in its discretion,
0010
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4909.19 Publication - investigation.

Upon the filing of any application for increase provided for by section 4909.18 of the Revised Code the public utility
shall forthwith publish the substance and prayer of such application, in a form approved by the public utilities
commission, once & week for three consecutive weeks in a newspaper published and in generat circulation throughout
the territory in which such public utility operates and affected by the matters referred to in said application, and the
cormmission shall at once cause an investigation to be made of the facts set forth in said application and the exhibits
attached thereto, and of the matters connected therewith. Within a reasonable time as determined by the commission
after the filing of such application, a written report shall be made and fited with the commission, a copy of which shall
be sent by certified mail to the applicant, the mayor of any municipal corporation affected by the application, and to
such other persons as the commission deems interested. If no objection to such report is made by any party
interested within thirty days after such filing and the mailing of copies thereof, the commission shal fix a date within
'en days for the final hearing upon said application, giving notice thereof to all parties interested. At such hearing the
commission shall consider the matters set forth in said application and make such order respecting the prayer thereof
as to it seems just and reasonabie,

[ objections are filed with the commission, the commission shall cause a pre-hearing conference to be held between
all parties, intervenors, and the commission staff in all cases involving more than one hundred thousand customers.

f objections are filed with the commission within thirty days after the filing of such report, the application shail be
promptly set down for hearing of testimony before the commission or be forthwith referred to an attorney examiner
lesignated by the commission to take all the testimony with respect to the application and objections which may be
offered by any interested party. The commission shall also fix the time and place to take testimony giving ten days’
written notice of such time and place to all parties. The taking of testimony shall commence on the date fixed in said
wtice and shall continue from day to day until completed. The attorney examiner may, upon good cause shown, grant
-ontinuances for not mare than three days, excluding Saturdays, Sundays, and holidays. The commission may grant
ontinuances for a longer period than three days upon its order for good cause shown. At any hearing involving rates
or charges sought to be increased, the burden of proof to show that the increased rates or charges are just and
easonable shall be on the public utility.

Vhen the taking of testimony is completed, a full and complete record of such testimony noting all objections made
ind exceptions taken by any party or counsel, shall be made, signed by the attorney examiner, and filed with the
ornmission. Prior to the formal consideration of the application by the commission and the rendition of any order
especting the prayer of the application, a quorum of the commission shall consider the recommended opinion and
wder of the attorney examtiner, in an open, fgrmal, public proceeding in which an overview and explanation is
resented orally. Thereafter, the commission shall make such order respecting the prayer of such application as seems
ust and reasonable to it.

n all proceedings before the commission in which the taking of testimony is required, except when heard by the
ommission, attorney examiners shall be assigned by the commission to take such testimony and fix the time and
lace therefor, and such testimony shall be taken in the manner prescribed in this section, All testimony shall be under
ath or affirmation and taken down and transcribed by a reporter and made a part of the record in the case. The
ommission may hear the testimony or any part thereof in any case without having the same referred to an attorney
examiner and may take additional testimony. Testimony shall be taken and a record made in accordance with such
jeneral rules as the commission prescribes and subject to such special instructions in any proceedings as it, by order,
tirects,

-ffective Date: 01-11-1983
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4929.01 Alternate rate plan for natural gas company definitions.

As used in this chapter:

(A) “Alternative rate plan” means a method, alternate to the method of section 4909.15 of the Revised Code, for
establishing rates and charges, under which rates and charges may be established Tor a commodity sales service or
ancillary service that is not exempt pursuant to section 4929,04 of the Revised Code or for a distribution service.
Alternative rate plans may include, but are not limited to, methods that provide adequate and reliable natural gas
services and goods in this state; minimize the costs and time expended in the regulatory process; tend to assess the
costs of any natural gas service or goods to the entity, service, or goods that cause such costs to be incurred; afford
rate stability; promote and reward efficiency, quality of service, or cost containment by a natural gas company;
provide sufficient flexibility and incentives to the natural gas industry to achieve high quality, technologically
advanced, and readily available natural gas services and goods at just and reasonable rates and charges; or establish
revenue decoupling mechanisms. Alternative rate plans alse may include, but are not limited to, automatic
adjustments based on a specified index or changes in a specified cost or costs.

(B) “Ancillary service” means a service that is ancillary to the receipt or delivery of natural gas to consumers,
including, but not limited to, storage, pooling, balancing, and transmission.

(C) “"Commodity sales service” means the sale of natural gas to consumers, exclusive of any distribution or ancillary
service.

{D2) “"Comparable service” means any regulated service or goods whose availability, quality, price, terms, and
conditions are the same as or better than those of the services or goods that the natural gas company provides to a
person with which it is affiliated or which it controls, or, as to any consumer, that the natural gas company offers to
that consumer as part of a bundled service that includes both regulated and exempt services or goods.

(E) “Consumer” means any person or association of persons purchasing, delivering, storing, or transporting, or
seeking to purchase, deliver, store, or transport, natural gas, including industrial consumers, commercial consumers,
and residential consumers, but not including naturai gas companies.

(F) “Distribution service” means the delivery of natural gas to a consumer at the consumer’s facilities, by and through
the instrumentalities and facilities of a natural gas company, regardless of the party having title to the natural gas.

(G) “Natural gas company” means a natural gas company, as defined in section 4905.03 of the Revised Code, that is a
public utifity as defined in section 4905.02 of the Revised Code and excludes a retail natural gas supplier,

(H) “Person,” except as provided in division (N} of this section, has the same meaning as in section 1,59 of the
Revised Code, and includes this state and any political subdivision, agency, or other mstrumentdllty of this state and
inctudes the United States and any agency or other instrumentality of the United States,

(D) “Billing or collection agent” means a fully independent agent, not affiliated with or otherwise controlled by a retail
natural gas supplier or governmental aggregator subject to certification vnder section 4929.20 of the Revised Code, to
the extent that the agent is under contract with such supplier or aggregator solely to provide billing and collection for
cormnpetitive retail natural gas service on behalf of the supplier or aggregator.

(3) "Competitive retail natural gas service” means any retail natural gas service that may be competitively offered to
consumers in this state as a result of revised schedules approved under division {C) of section 4929.29 of the Revised
Code, a rule or order adopted or issued by the public utilities commission under Chapter 4905. of the Revised Code, or

an exemption granted by the commission under sections 4929.04 to 4929.08 of the Revised Code, 0012
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(K) “Governmental aggregator” means either of the following:

(1) A legislative authority of a municipal corporation, a board of township trustees, or a board of county
commissioners acting exclusively under section 4929.26 or 4929.27 of the Revised Code as an aggregator for the
provision of competitive retail natural gas service;

(2) A municipal corporation acting exclusively under Section 4 of Article XVIII, Ohio Constitution, as an aggregator for
the provision of competitive retail natural gas service,

(L)(1) “Mercantile customer” means a customer that consumes, other than for residential use, more than five hundred
thousand cubic feet of natural gas per year at a single location within this state or consumes natural gas, other than
for residential use, as part of an undertaking having more than three locations within or outside of this state.
“Mercantile customer” excludes a customer for which a declaration under division (LY(2) of this section is in effect
pursuani to that division.

(2) A not-for-profit customer that consumes, other than for residential use, more than five hundred thousand cubic
feet of natural gas per year at a single location within this state or consumes natural gas, other than for residential
use, as part of an undertaking having more than three locations within or outside this state may file a declaration
under division {L}(2) of this section with the public utilities commission. The declaration shall take effect upon the date
of filing, and by virtue of the declaration, the customer is not a mercantile customer for the purposes of this section
and sections 4929.20 to 4929.29 of the Revised Code or the purposes of a governmental natural gas aggregation or
arrangement or other contract entered into after the declaration’s effective date for the supply or arranging of the
supply of natural gas to the customer to a location within this state. The customer may file a rescission of the
declaration with the commission at any time. The rescission shall not affect any governmental natural gas aggregation
or arrangement or other contract entered into by the customer prior to the date of the filing of the rescission and shall
have effect only with respect to any subsequent such aggregation or arrangement or other contract, The commission
shall prescribe rules under section 4929.10 of the Revised Code specifying the form of the declaration or a rescission
and procedures by which a declaration or rescission may be filed.

{M) “Retail natural gas service” means commodity sales service, ancillary service, natural gas aggregation service,
natural gas marketing service, or natural gas brokerage service.

(N) “Retail natural gas supplier” means any person, as defined in section 1.59 of the Revised Code, that is engaged on
a for-profit or not-for-profit basis in the business of supplying or arranging for the supply of a competitive retail
natural gas service to consumers in this state that are not mercantile customers. “Retail natural gas supplier” includes
a marketer, broker, or aggregator, but excludes a natural gas company, a governmental aggregator as defined in
division (K){1) or {2) of this section, an entity described in division (B) or (C) of section 4905.02 of the Revised Code,
or a billing or collection agent, and exciudes a producer or gatherer of gas to the extent such producer or gatherer is
not a natural gas company under section 4905.03 of the Revised Code.

() “Revenue decoupling mechanism” means a rate design or other cost recovery mechanism that provides recovery
of the fixed costs of service and a fair and reasonable rate of return, irrespective of system throughput or volumetric

sales.

Effective Date: 06-26-2001; 20068 SB221 07-31-2008
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4929.02 Policy of state as to natural gas services and goods.

{A) It is the policy of this state to, throughout this state:
(1) Promote the availability to consumers of adequate, reliable, and reasonably priced natural gas servicas and goods;
(2) Promote the availability of unbundled and comparable natural gas services and goods that provide wholesale and

retail consumers with the supphler, price, terms, conditions, and guality options they elect to meet their respective
needs;

{3) Promote diversity of natural gas supplies and suppliers, by giving consumers effective choices over the selection of
those supplies and suppliers;

‘4) Encourage innovation and market access for cost-effective supply- and demand-side natural gas services and
Joods;

(5) Encourage cost-effective and efficient access to information regarding the operation of the distribution systems of
natural gas companies in order to promote effective customer choice of natural gas services and goods;

’6) Recognize the continuing emergence of competitive natural gas markets through the development and
mplementation of flexible regulatory treatment;

‘7) Promote an expeditious transition to the provision of natural gas services and goods in a manner that achieves
sffective competition and transactions between willing buyers and willing sellers to reduce or eliminate the need for

-egulation of natural gas services and goods under Chapters 4905. and 4909, of the Revised Code;

‘8) Promote effective competition in the provision of natural gas services and goods by avoiding subsidies flowing to or
Tomn regulated natural gas services and goods;

'9) Ensure that the risks and rewards of a natural gas company’s offering of nonjurisdictional and exempt services and
joods do not affect the rates, prices, terms, or conditions of nonexempt, regulated services and goods of a natural gas
sompany and do not affect the financial capability of a natural gas company to comply with the policy of this state
specified In this section;

10) Facilitate the state’s competitiveness in the global economy;

{11) Facllitate additiona! choices for the supply of natural gas for residential consumers, including aggregation;

12} Promote an alignment of natural gas company interests with consumer interest in energy efficiency and energy
sonservation.

‘B) The public utilities commission and the office of the consumaers’ counsel shall follow the policy specified in this
section in exercising their respective authorities relative to sections 4929.03 to 4929.30 of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter the public utilities commission’s
construction or application of division (A){6) of section 4905.03 of the Revised Code.

Effective Date: 06-26-2001; 2008 SB221 07-31-2008
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1929.05 Rrequesting approval of alternative rate plan.

A) As part of an application filed pursuant to section 4909.18 of the Revised Code, a natural gas company may
equest approval of an alternative rate plan. After notice, investigation, and hearing, and after determining just and
easonable rates and charges for the natural gas company pursuant to section 4909.15 of the Revised Code, the public
tilities commission shall authorize the applicant to implement an alternative rate plan if the natural gas company has
nade a showing and the commission finds that both of the following conditions are met:

1) The natural gas company is in compliance with section 4905.35 of the Revised Code and is in substantial
ompliance with the policy of this state specified in section 4929.02 of the Revised Code;

2) The natural gas company is expected to continue to be in substantial compliance with the policy of this state
pecified in section 4929.02 of the Revised Code after implementation of the alternative rate plan.

BY The applicant shall have the burden of proof under this section.

C) No request may be made under this section prior to one hundred eighty days after the effective date of this
ection.

ffective Date: 09-17-1996
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4929.051 Plan proposes revenue decoupling mechanism.

An alternative rate plan filed by a natural gas company under section 4929.05 of the Revised Code and proposing a
revenue decoupling mechanism may be an application not for an increase in rates if the rates, joint rates, tolls,
ciassifications, charges, or rentals are based upon the billing determinants and revenue requirement authorized by the
public utilities commission in the company’s most recent rate case proceeding and the plan also establishes, continues,
or expands an energy efficiency or energy conservation program.

Effective Date: 2008 SB221 07-31-2008
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Encrgy Independence and Security Act of 2007
SEC. 532. UTILITY ENERGY EFFICIENCY PROGRAMS.

Y{b)(6) RATE DESIGN MQDIFICATIONS TO PROMOTE ENERGY EFFICIENCY
INVESTMENTS-

‘(A) IN GENERAL- The rates allowed to be charged by a natural gas
utitity shall align utility incentives with the deployment of cost-effective
energy efficiency.

*(B) POLICY OPTIONS- In complying with subparagraph {A), each
State regulatory authority and each nonregulated utility shall consider-

‘(i) separating fixed-cost revenue recovery from the volume of
transportation or sales service provided to the customer;

Y(ii) providing to utilities incentives for the successful
management of energy efliciency programs, such as allowing
utilities to retain a portion of the cost-reducing benefits
accruing from the programs;

*(iii) promeoting the impact on adoption of energy efficiency as
1 of the goals of retail rate design, recognizing that energy
efficiency must be balanced with other objectives; and

‘(iv) adopting rate designs that encourage energy efficiency for
each customer class.

For purposes of applying the provisions of this subtitle to this
paragraph, any reference in this subtitle to the date of enactment of
this Act shall be treated as a reference to the date of enactment of this
paragraph.”’.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke )
Energy Ohio, Inc. for an Increase in Rates. }  Case No. 07-089-GA-AIR
In the Matter of the Application of Duke )
Energy Chio, Inc. for Approval of an ) Case No. 07-590-GA-ALT
Aligrnative Rate Plan for Gas Distribution )
Service. )

In the Matter of the Application of Duke ) :
Energy Ohio, Inc. for Approval to Change ) Case No. 07-591-GA-AAM
Accounting Methods.

OPINION AND ORDER

The Commission, considering the applications, testimony, the applicable law,
proposed Stipulation, and other evidence of record, and being otherwise fully advised,
hereby issues its opinion and order.

APPEARANCES:

John ]. Finnigan, Jr., Paul A. Colbert, and Elizabeth Watts, 139 East Fourth Street,
Raom 25, AT 11, Cincinnati, Ohic 45201-0960, on behalf of Duke Energy Ohio, Inc.

Janine Migden-Ostrander, The Office of Ohio Consumers’ Counsel, by Larry Saver,
Joseph Serio, and Michael Idzkowski, Assistant Consumers’ Counsel, 10 West Broad
Street, 18% Floor, Columbus, Ohio 43215-3485, on behalf of the residential consumers of
Duke Energy Chio, Inc.

David C. Rinebolt and Colleen Mooney, 231 West Lima Street, Findlay, Ohio 45840-
3033, on behalf of Ohio Partners for Affordable Energy.

Bricker & Eckler LLF, by Thomas J. O'Brien, 100 South Third Street, Columbus,
Ohio 43215-4236, on behalf of the city of Cincinnati.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 36 Hast Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group and The Kroger
Company.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, 65 East State Strect, Suite 1000,
Columbus, Ohio 43215-4213, on behalf of Interstate Gas Supply, Inc.
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Vorys, Sater, Seymour and Pease LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 Gay State Street, P.O. Box 1008, Columbus, Ohio 432153, on behalf of Direct
Energy Services, LLC and Integrys Energy Services, Inc.

Christensen, Christensen, Donchatz, Kettlewell & Owens, LLC, by Mary W.
Christensen and Jason Wells, 100 East Campus View Blvd., Suite 360, Columbus, Ohio
43235, on behalf of Pepple Working Cooperatively, Inc.

John M. Dosker, 1077 Celestial Street, Suite 110, Cincinnati, Ohio 45202-1629, on
behalf of Stand Energy Corporation.

Thomas R. Winiers, First Assistant Attorney General, by Duane W. Luckey, Section
Chief, and William L. Wright and Thomas Lindgren, Assistant Attorneys General, Public
Utilities Section, 180 East Broad Street, 9% Floor, Columbus, Chio 43215, on behalf of the
Staff of the Public Utilities Commission of Ohio.
QPINION:

L. PROCEDURAL BACKGROUND

Duke Energy Ohio, Inc. (Duke, company) is a public utility, engaged in the
distribution and sale of natural gas to approximately 424,000 customers in Adams, Brown,
Butler, Clermont, Clinton, Hamilton, Highland, Montgomery, and Warren counties, Ohio.
As a public utility and a natural gas company within the definition of Sections 4905.02 and
4905.03(A)(6), Revised Code, Duke is subject to the jurisdiction of this Commission in
accordance with Sections 4905.04, 4905.05 and 4905.06, Revised Code.

On June 18, 2007, Duke filed notice of its intent to file an application to increase its
rates. The Commission issued an entry on July 11, 2007, establishing a test period of
January 1, 2007 through December 31, 2007 for the proposed rate increase and a date
certain of March 31, 2007, as well as granting certain waivers requested by Duke.

Duke filed the application in Case No. 07-589-GA-AIR, seeking to increase its gas
rates on July 18, 2007. Duke also filed separate applications for approval of an alternative
rate plan (Case No, 07-590-GA-ALT) and for approval to change accounting methods
(Case No. 07-591-GA-AAM). As originally filed, Duke's rate increase application sought
approval for a 5.71 percent annual rate increase, an additional $34 million, over current
total adjusted operating revenues. As part of the alternative rate plan application, Duke
proposes to: {a) extend the term of the Accelerated Main Replacement Program (AMRF)
and the associated rider (Rider AMRP) through the year 2019, (b) establish a process to
recover its future investment in Duke’s Utility of the Future initiative through a new rider
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{Rider AU), and (c) create a new sales decoupling rider (Rider SD) to remove any
disincentive for energy conservation initiatives. In the accounting application, Duke seeks
approval to defer certain costs to be recovered later as a part of the AMRF expenditures
and to capitalize the cost incurred for certain property relocations and replacements.

By entry issued September 5, 2007, the Commission found that Duke’s application
in Case No. 07-589-GA-AIR complied with the requirements of Section 490918, Revised
Code, and Rule 4901:1-19-05, Ohio Administrative Code (Q.A.C.) and accepted the
application for filing as of July 18, 2007. The entry also granted Duke’s waiver requests as
to certain standard filing requirements and directed Duke to publish notice of the
application in newspapers of general circulation in the company’s service territory. Duke
filed proof of such publication on February 25, 2007. To provide interested parties with an
opportunity to make inquiries about the Duke applications, a techriical conference was
hosted by the Commission’s staff on August 20, 2007.

Motions to intervene in these cases were granted to the Ohio Energy Group {OEG),
the Kroger Company (Kroger), Interstate Gas Supply, Inc. (Interstate), the city of
Cincirnati, the office of the Ohio Consumers’ Counsel (OCC), People Working
Cooperatively, Inc. (PWC), Integrys Energy Services, Inc. (Integrys), Direct Energy
Services, LLC {Direct), Stand Energy Corporation (Stand), and the Ohio Partners for
Affordable Energy (OPAE). _

Investigations of Duke’s applications were conducied and reports filed by the
Commission staff and Blue Ridge Consulting Services, Inc. (Blue Ridge), an independent
auditing firm. Both the report filed by staff (Staff Report, Staff Ex. 1) and financial audit
report filed by Blue Ridge (financial audit report, Staff Ex. 4) were filed on December 20,
2007. Objections to the Staff Report and/or financial audit report were filed by PWC,
OEG, Duke, OPAE, OCC, and, jointly, by Integrys and Direct. Motions to strike certain
objections were filed by Duke and OCC. Memoranda contra the motions to strike
objections were filed by Duke, Interstate, OPAE, and, jointly, by Integrys and Direct.

On January 25, 2008, a prehearing conference was held, as required by Section
4909.19, Revised Code. In accordance with Section 4903.083, Revised Code, local public
hearings were held on February 25, 2008, in Cincinnati, Ohio, and on March 11, 2008, in
Mason, Ohio.

A total of 27 witnesses testified at the two local hearings in Cincinnati, while four
people took the stand at the Mason hearing. Two witnesses testified in favor of the rate
increase, particularly as to the accelerated main replacement (AMRP) and riger
replacement programs. Another witness testified that, although he was not opposed to the
rate increase if Duke required additional money to maintain the gas lines, he was opposed
to the extent that the increase is incorporated into the monthly customer charge as
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opposed to the volumetric charge. The witness claimed that applying the increase in such
a manner discourages energy efficiency and adversely affects residential customers with
small homes (Cincinnati Public Hearing 1, p. 20-21). The remaining witnesses at the local
public hearings were opposed to the increase, asserting that their utility bills are already
expensive, particularly for individuals on fixed incomes and for low income individuals
and families; while others argued that increasing the customer charge, as proposed, would
discourage conservation.

The evidentiary hearing was called on February 26, 2008, and continued, to allow
the parties additional time to negotiate a setilement of the issues in these proceedings. On
February 28, 2008, the parties filed a Joint Stipulation and Recommendation (Stipulation,
Joint Ex. 1) resolving all the issues except the adoption of a new residential rate design.
The evidentiary hearing was reconvened on March 5 and March 6, 2008. Duke and staff
filed the testimony of Paul G. Smith {(Duke Ex. 29) and of J. Edward Hess (Staff Ex. 2), in
support of the Stipulation. With respect to the unresolved issue of residential rate design,
Duke presented witnesses James A. Riddle (Duke Exs. 10 and 25), Paul G. Smith {Duke
Exs. 11 and 19), Donald L. Stork (Duke Exs. 13, 20, and 22y, and James E. Ziokowski (Duke
Ex. 16); OCC cailed Wilson Gonzalez (OCC Exs. 5 and 18) and Anthony J. Yankel (OCC Ex,
6 and 17); and Staff presented the testimony of Stephen E. Puican (Staff Ex. 3}.

Initial briefs, in support of their respective positions, were filed by Duke, OPAE,
OCC, and staff on March 17, 2008. Reply briefs were filed on March 24, 2008.

A. Duke’s Motion for Protective Order

On February 21, 2008, Duke filed a motion for protective order for information
attached to the direct testimony of Matthew G. Smith (Duke Ex. 27) and marked as
Attachment MGS-1. Duke contends that Attachment MGS-1 contains proprietary pricing
information from vendors for equipment necessary for Duke's Utility of the Future
program. The company states that the information for which Duke seeks confidential
treatment is not known outside of Duke and its vendors. Furthermore, Duke states that,
within the company, such information is only disseminated to employees who have a
Jegitimate business need to know and act upon such information. Accordingly, Duke
considers the information to be proprietary, confidential, and trade secret, as defined in
Section 1333.61, Revised Code, and requests that the information be treated as confidential
in accordance with the provisions of Sections 1333.61 and 4901.16, Revised Code. No
party opposed Duke's request for protective treatment of Attachment MGS-1.

The Commission recognizes that Ohio’s public records law is intended to be
liberally construed to ensure that governmental records are open and made available to
the public, subject to only a few very limited and narrow exceptions. Slafe ex rel. Williams
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v. Cleveland (1992), 64 Ohio 5t.3d 544, 549. However, one of the exceptions is for trade
secrets. Section 1333.61(D), Revised Code, defines trade secret as:

{IInformation, including the whole or any portion or phase of
any scientific or technical information, design, process,
procedure, formula, pattern, compilation, program, device,
method, technique, or improvement, or any business
information or plans, financial information, or listing of names,
addresses, or telephone numbers, that satisfies both of the
following:

(1) It derives independent economic value, actual or
potential, from not being generally known to, and
not being readily ascertainable by proper means
by, other persons who can obtain economic value
from its disclosure or use.

(2) It is the subject of efforts that are reasonable
under the circurnstances to maintain its secrecy.

The Commission finds that Attachment MGS-1 is financial information that derives
independent economic value from not being generally known to or readily ascertainable
by proper means by others who can obtain economic value from its use and that it is
subject to reasonable efforts to maintain its secrecy. Therefore, we find that it contains
trade secret information, as defined under Section 1333.61(D), Revised Code, and,
therefore, that it should be granted protective treatment. In accordance with Rule 4901-1-
24, O.AC,, Duke's request for a protective order is granted and the information filed
under seal, as Attachment MGS-1, shall be afforded protective treatment for 18 months
from the date this order is issued. Any request to extend protective treatment shall be
made in accordance with Rule 4901-1-24(F), C.A.C.

B. Duke’s Motion for Waiver and Leave to File Depositions

On February 25, 2008, Duke filed a2 motion for waiver of a Comnission filing
requirement and leave to file depositions instanter. Duke states that depositions were
conducted on February 21, 2008. On Friday, February 22, 2008, Duke filed notice that it
would be filing the deposition transcripts of five witnesses and comunenced electronic
transmission of the depositions. However, Duke states that it subsequently learned that
only one of the five depositions was received by the Commission’s Docketing Division
before the end of the business day on February 22, 2008. Accordingly, the remaining four
depositions were electronically transmitted on Monday, February 25, 2008. Duke requests
that the Comunission waive the requirement of Rule 4901-1-21(N), O.A.C,, that depositions
be filed with the Commission at least three days prior 1o the commenceinent of the
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hearing. In this instance, the Commission finds Duke’s request to waive the requirement
that deposition transcripts be filed at least three days prior to the commencement of the
hearing to be reasonable. Accordingly, the request for waiver should be granted.

i1, SUMMARY OF THE EVIDENCE

A, Summary of the Proposed Stipulaﬁon

The only issue not resolved by the Stipulation is the proposed residential rate
design which was litigated and is expressly reserved for our determination. A new design
is recommended by the Commission’s staff and Duke, but opposed by OCC and OFPAE.
The city of Cincinnati, PWC, and the commercial and industrial intervenors take no
position with respect to this issue (Jt. Ex. 1 at 5). Pursuant to the Stipulation, the parties
agree, among other things, that:

(1) Duke will receive a revenue incrcase of $18,217,566, which
represents a percentage increase of 3.05 percent and is based on
a 8.15 percent rate of return. Duke will not be required to file
the 60-day update filing of actual financial data for the test year
(Jt. Ex. 1, at 5 and Stipulation Ex. 1).

{2} Duke’s revenue distribution, billing determinants, and rates to
be adopted are shown on Exhibit 2 of the Stipulation, and
assume the adoption of the new residential rate design. The
rates also reflect the shift of $6,000,000 to the residential class,
phased-in over two years, based upon the agreed revenue
requirement and Druke’s updated cost of service study (Id. at 5;
Stipulation Ex. 2).1

{3)  Duke will amortize deferred rate case expenses requested for
recovery in its filing in these cases as recommended in the Staff
Report (Id. at 6).

(4)  Duke will implement new depreciation rates that reflect the
mid-point between Duke’s proposed depreciation rates and the
rates proposed in the Staff Report, as shown on Stipulation
Exhibit 5 (/d.).

(5)  The allocation of common plant related to the provision of gas
distribution service will be based on an updated allocation

1 QCC and OPAE object to the characterization of this cost reaflocation as a “subsidy/excess” used in the
Stipulation {4, a1 5, footnate 6).
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®)

)

factor of 18.29 percent that excludes the generation plant assets
contributed to Duke by Duke Energy North America, LLC (Jd.).

Duke will file actual data to support a Rider AMRI adjustment
for the Iast nine months of 2007. The Rider AMRP revenue
requirement will be modified te include deferred curb-to-meter
expense and riser expense, net of maintenance savings, for
calendar year 2007. Such net deferred expense shall be
capitalized with carrying charges at an annual rate of 5.87
percent, representing the company’s long-term debt rate, and
recovered through Rider AMRP, beginning in this filing. Duke
may elect to recover this expense in any annual Rider AMRP
filings, provided that the recovery does not exceed the Rider
AMRP cumulative residential rate caps. If this deferred
expense causes Duke to exceed the Rider AMRY cumulative
rate cap in any year, Duke may recover that portion of the
deferred expense that exceeds the rate cap in a subsequent year
as long as the recovery does not exceed the cumulative tate
cap. The new Rider AMRY residential rates are limited on a
cumulative basis as shown on Stipulation Exhibit 4, at 3, and
recoverable pursuant to the Rider AMRP revenue allocation
described in paragraph 9 of the Stipulation. Duke may
implement these rates, effective with the beginning of the first
billing cycle following issuance of the Commission’s order,
adjusted as necessary to permit the company full recovery of
the revenue increase through May 1, 2009, subject to refund,
upon Commission approval (Id. at 6-7).

Following the implementation of new Rider AMRP rates, Duke
will file a pre-filing notice and application annually to
implement subsequent adjustments to Rider AMRD, beginning
in November 20082 The annual filing will support the
adjustment ic Duke’s revenue requirement for any increase to
Rider AMRP. Duke shall continue to make its Rider AMRP
annual filing until the effective date of the Commission’s order
in Duke's next base rate case (14 at 8-9).

2 Although the Stipulation directs Duke to make its annual filings in Case No. 07-5389-GA-AIR, each
annual review should be filed in a new case to accommodate the operativnal efficiencies of the
Commission's Docketing Information System. These annual review cases will be linked to the instant
proceedings, and Duke should serve all parties to these proceedings with each prefiling notice and

annual AMRP application.

7
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(8)

®)

(10)

Duke’s revenue reguirement calculation and Rider AMRP
application filed with the Commission shall include the post-
March 31, 2007 (date certain) original cost and accumulated
reserve for depreciation of property associated with the AMRP
program that is used and useful on December 31 of the prior
year in the rendition of service as such property is associated
with the AMRP and riser replacement programs, including
capital expenditures for new plant (including but not limited to
new mains, services and risers), adjustments for the retirement
of existing assets, calculated Post-In-Service Carrying Charges
(“PISCC") on net plant additions and related deferred taxes
until included in rates for collection in Rider AMRP, a proper
annual depreciation expense, and any sums of money or
property that Duke may receive to defray the cost of property
associated with the AMRP capital expenditures, The return
assigned to the recovery of all such net capital expenditures
shall be at a pre-tax weighted average cost of capital of 11.7
percent {Id, at 9-11).3

Duke will substantially complete the AMRP by the end of 2019
and will complete the riser replacement program by the end of
2012. Duke will file an application with the Commission for

- approval to extend the AMRP program if not substantially

completed by the end of 2019 (Id. at 12).

Duke shall maintain its alternative regulation commitments
until the effective date of the Commission’s order in the
company’s next base rate case, cxcept that the incremental
$1,000,000 in funding for weatherization shall be funded
through base rates? If, for any reason, Duke does not expend
the $3,000,000 gas weatherization funding amount in any year,
the amount not expended will be carried over to the following
year and added to the annual $3,000,000 funding to be available
for distribution to weatherization projects during that year. If a
weatherization service provider does not meet its contract
requirements, including its failure to meet deadlines, following
consultation with the Duke Fnergy Community Partnership
(Collaborative), Duke will reprogram the remaining funding to

3 This mate of return is based on a 10.4 percent return on equity.

4 OCC agrees with Duke’s incremental $1 million weatherization funding; however, OCC does
not agree that this out-of-test period expenditure should be collected through base rates, and

asserts that this amount should instead be collected through & rider.
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a different project and/or assign it to another weatherization
service provider so that the funding dollars can be spent
expeditiously and productively (T4, at 12-14).5

{11)  The residential rate caps on Stipulation Exhibit 4 apply to Rider
AMRP. Duke may establish deferrals for the expenses of the
riser replacement program if these expenses cause Duke to
exceed the cumulative rate cap, including a carrying cost of
5.87 percent. The rate caps shall be cumulative rather than
annual caps such that if the rate increase is below the annual
cap in a given year, the unused portion of the cap may be
carried forward to future years but can never exceed the
cumulative cap. If the deferred curb-to-meter expense or the
deferred riser replacement program expense causes Duke to
exceed the cumulative rate cap in any year, then Duke may
recover that portion of the deferred expense that exceeds the
cumulative rate cap in a subsequent year as long as the
recovery does not excecd the cumulative rate cap (Id. at 17).

{12) The parties agree that Duke shall take over ownership of the
curb-to-meter service, including the riser, whenever a new
service line or riser is installed or whenever an existing curb-to-
meter service or riser is replaced. Duke shall file its tariffs in
these cases such that Duke will be responsible for the cost of
initial installation, repair, replacement and maintenance of all
curb-to-meter services, including risers, except that consumers
shall pay the initial installation costs related to the portion of
service lines in excess of 250 feet. In 2008, Duke will begin
capitalizing rather than expensing the costs currently described
as “Customer Owned Service Line Expense.” For this purpose,
Duke will submit proposed tariff changes to Staff for review
and approval, with a copy to parties, prior to filing the revised
sheets with the Commission. Such capitalized costs shall be
recoverable through Rider AMRP (Id. at 12-14).6

(13) Duke will file, within 60 days of the Commission’s final order
in this proceeding, a deployment plan for the company’s Utility
of the Future Program for 2008-2009 {14, at 15-16}.

5 The members of the Collaborative include Duke personnel and representatives of the OCC, Staff, the
Hamilton County Cincinnati Community Action Agency, City of Cincinnati, and PWC.
6 Neither Direct, Interstate, nor Inteprys endorse this provision of the stipulation.
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(14)

(15)

(16)

(17}

Duke’s base rates do not include any amount for gas storage
cartying costs. On a going forward basis, Duke will recover its
actual gas storage carrying costs through its gas cost recovery
rider (Rider GCR), without reduction to rate base, as shown on
Stipulation Exhibit 1. Carrying charges associated with the
actual monthly balances of Current Gas in Storage shall be

accrued at a 10 percent annual rate as shown on Stipulation

Exhibit 3. Further, the parties agree that the Commission
should: {(a) approve the methodology for the calculation of the
storage carrying costs for inclusion in the GCR rate, as
demonstrated in Stipulation Exhibit 3; (b} find that such an
adjustment to Duke’s rates is not an increase in base rates; and
(c) approve recovery of such costs in Duke’s next GCR filing
following the Commission’s order in this proceeding (Id. at 16-

17).

Duke shall conduct an internal audit of its method and process
for allocating service company charges to Duke by no later than
2009, and shall provide the audit report to Staff and the OCC
(Id. at 18).

Duke shall contirue to use the “Participants Test” as one of the
methods for evaluating its Demand Side Management/Energy
Efficiency programs as appropriate; however, Duke shall
continue to use other cost/bencfit tests as the Collaborative
deems appropriate (I4. at 19).

Duke will implement a pilot program available to the first 5,000
eligible customers, The intent of the pilot program will be to
provide incentives for low-income customers to conserve and
to avoid penalizing low-income customers who wish to stay off
of programs such as the Percentage of Income Payment Plan
(PIPP).  Eligible customers shall be non-FIPP low usage
customers verified at or below 175 percent of the poverty level.
Duke will design a tariff that adjusts the fixed monthly charge
for eligible customers as shown on Stipulation Exhibit 2. These
rates may be adjusted if the Commission does not approve the
fixed customer charge as shown in Stipulation Exhibit 2. Duke
will develop the details for this program in consultation with
Staff and the parties. Duke shall evaluate the program after the
first winter heating season to determine, following consultation
with staff and the partics, whether the program should be

-10-
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(18)

(19

(20)

continued to all eligible low-income customers, including
considerations of program demand and cost (Id. at 20).

Duke will convene a working group or collaborative process,
open to interested stakeholders, within 60 days after approval
of the Stipulation, to explore implementing an auction to
supply the standard service offer. Duke will report to the
Commission within one year after approval of this Stipulation,
the findings of the working group or collaborative including
the facts and arguments which support and or oppose
implementation of an auction process. The working group or
collaborative process shall also review whether the present
allocation of 80 percent of the net revenues from Duke’s asset
management agreement should continue to flow to GCR
customers only, or should be changed to flow to GCR
customers and choice customers (Id. at 21-22).

Duke shall revise its GCR tariff to implement a sharing
mechanism for sharing of net revenues from off-system
transactions.” Such sharing mechanism shall be effective if
Duke does not have an asset management agreement
transferring management responsibility for its gas commodity,
storage and transportation contracts to a third party, and shall
provide for sharing of the net revenues from off-system
transactions to be allocated 80 percent to GCR and choice
customers and 20 percent to Duke shareholders. The revenue
sharing percentage proposed by implementation of the sharing
mechanism in this Stipulation is expressly limited to gas-
related sales transactions, and shall not have precedential value
in establishing the sharing percentages for similar electric sales
transactions by Duke. This sharing mechanism, but not the 80
percent/20 percent revenue allocation, shall be subject to
review in future GCR cases (Id. at 21-22) 8

Duke shall meet with Staff and other interested parties 1o
discuss eliminating customer deposits for PIPP customers and
shall eliminate such deposits if Staff agrees {Id, at 18).

A11-

7  Ofi-system transactions are defined to include but are not kimited to Off-System Sales Transactions,
Capacity Release Transactions, Park Transactions, Loan Transactions, Exchange Transactions, and any
ather similar, but yet unnamed transactions.

8 This paragraph does not change the allocation contained in the current skaring mechanism for revenues
received under Duke’s asset management agreement.
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(21} Duke shall review and fully consider the merits of adopting
any new payment plans submitted by any party and, if Duke
elects not to implement such new payment plan, Duke shall
respand to the stakeholder in writing to state the reason for its
decision (Id. at 18},

{(22) Duke shall review its use of payday lenders as authorized
payment stations and will use its best efforts to eliminate the
use of payday lenders as authorized payment stations if other
suitable locations for the payment stations are available in the
same geographic area. Duke shall provide a list of all payday
lenders utilized as authorized payment stations to Staff and
other interested parties annually. The annual payday lenders
list is o be provided initially on May 1, 2008, and on May 1,
each year thereafter {Id. at 18-19).

(23) Duke shall communicate with its customers to educate them
about the difference between authorized and non-authorized
payment stations. Duke shall work with members of the
Collaborative to develop the educational materials and
communication strategy (Id. at 19).

B. Summary of the Residential Rate Design Issue

This case marks a sea change in the recommendation of the Commission’s Staff
with respect to the method of determining a gas utility’s residential distribution rate
design. Traditionally, natural gas distribution rates in Ohio have been set by allocating a
relatively small proportion of the fixed costs to the “customer” charge, with the remaining
fixed costs recovered through a volumetric component. However, volatile and sustained
increases in the price of natural gas, along with heightened interest in energy conservation,
have called into question long-held ratemaking practices for gas companies. In this
proceeding, Staff and Duke advocate the adoption of a modified Straight Fixed Variable
{SFV) residential rate design that allocates most fixed costs of delivering gas to a monthly
flat fee with the remaining fixed costs recovered through a variable or volumetric
component. Under this proposed new “levelized” rate design, Duke’s current $6.00
residential customer charge would be eliminated. Instead, residential customers would
pay a flat monthly fee of around $20 to $25, but with a corresponding lower usage
corponent to recover the remaining fixed distribution costs (Staff Ex. 1, at 30-33, 46-48;
Stipulation Ex, 2; Duke Ex. 29 at 6; Tr. | at 87-88, 147-148, 159).

In its initial filings, Duke’s proposed residential rate design included a $15.00
customer charge with a sales decoupling rider to address an alleged revenue erosion
problem caused by declining average use per customer. The Staff Report noted this
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historical trend, but rejected a sales decoupling rider mechanism in favor of a phased-in
SFV rate design. Staff's position was subsequently joined by Duke and the new design
was unsed for calculations in the Stipulation exhibits, but adoption of the proposed rate
design was expressly reserved for consideration by the Commission (Staff Ex. 1, at 30-33,
46-49; Tt. Ex. 1, at 1, 5, 19-20).

The levelized rate design is opposed by OCC and OPAE, both of whom advocate
keeping the current low residential customer charge and high volumetric rates. In the
alternative, they argue that, if a decoupling mechanism is to be adopted, the appropriate
design is a decoupling rider rather than the flat rates recommended by Duke and Staff.
The other parties to these proceedings either have no interest in residential rate design or
chose not to take a position on this issue.

OCC and OPAE first cite the projected overall growth in Duke’s residential gas
revenues for 2008-2012 in contending that Duke has no revenue erosion problem because
any revenue loss from declining sales on a per-customer basis will be more than offset by
future increases in Duke’s residential customer base (OCC Br. at 53; OCC Ex. 6, at 5-6;
OCC Ex. 12). OCC and OPAE then argue that, in the event the Commission determines
there is a revenue erosion problem, the Commission should adopt a sales decoupling rider
to unlink revenue recovery from sales, similar to that stipulated to by Vectren Energy
Delivery of Ohio (“Vectren”). See, In the Matter of the Application of Vectren Energy Delivery
of Okio, Inc. for Approval, Pursuant to Section 492911, Revised Code, of a Tariff to Recover
Conservation Expenses and Decoupling Revenues Pursuant to Automatic Adjustment Mechanists
and for Such Accounting Authority as May be Required to Defer Such Expenses und Revenues for
Future Recovery through Such Adjustment Mechanisms, Case No. 05-1444-GA-UNC,
Supplemental Opinion and Order (June 27, 2007).

Staff maintains that the evidence of record clearly indicates that Duke’s revenue
erosion problem is real and that the levelized rate design is the better way to balance the
utility’s desire for recovery of its authorized return with promotion of energy efficiency as
a customer and societal benefit through control of energy bills. Staff notes that nearly six
million dollars of the total $34.1 miflion revenue deficiency identified by Duke in this case
is attributable to declining customer usage and cites the decline in per-customer,
residential natural gas consumption, which has been accelerating since the marked price
increases in the winter of 2000/2001. Staff asserts that, as long as the bulk of a utility’s
distribution costs are recovered through the volumetric component of base rates, this
decline in per-customer usage threatens the utility’s recovery of its fixed costs of providing
service. Staff contends that the levelized rate design best addresses this issue while
simultaneously removing the disincentives to utility-sponsored energy efficiency
programs that exist with the traditional rate design (Duke Ex. 11, at 3-6, 11; Staff Ex. 3, at 3-
5; ‘I'T. 1 at 214-216; Staff Br, at 6-7).
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Staff points out that the proposed new levelized rate design is a form of decoupling
that breaks strict linkage between utility earnings and customer consumption by
recognizing that virtually all the costs of gas distribution service are fixed, and the cost to

serve a residential customer is largely the same, regardless of the specific customer’s

usage. Duke and Staff contend that it is neither fair nor accurate to characterize this fixed
component as a customer charge because, under Duke’s current rate design, the customer
charge is set at an artificially low level that only minimally compensates the company for
its fixed costs of providing gas service (Duke Ex. 29, at 6; Tr. I at 159; Staif Br. at 6-8; ).

Staff and Duke argue that, since the costs of providing gas distribution service are
almost exclusively fixed, the proposed rate design will more closely match costs and
revenues, thereby giving customers more accurate and timely pricing signals. They also
contend that spreading the recovery of fixed costs more evenly over the entire year will
help to reduce winter heating bills. Staff and Duke allege that customer incentives to
conserve encrgy will remain strong because 75 to 80 percent of each customer’s total bill is
the cost of the gas itself (Staff Ex. 3, at 3-5; Tr. I at 159, 214-216; Tr. 11 at 91-93).

Finally, Staff and Duke suggest that a strict matching of fixed rates with fixed costs
would result in a $30.00 fixed residential distribution charge. However, because the
proposed rate design is a significant departure from current rates, the Stipulation proposes
to phase-in the new design over two years, using a lower fixed charge of $20.25 in year
one, and $25.33 in year two. In addition, the remaining variable basc rate component
contains two usage tiers in an effort to minimize impacts on low-use residential customers,
since average and larger usage residential customers will either benefit or be unaffected by
the levelized rate design proposal {Jt. Fx. 1, at Ex. Z; Tr. L at 55, 87-88, 147-148).

OCC and OPAE counter that the stipulaled rate design proposal amounts to a huge
jump in the fixed monthly customer charge and violates a 30-year rate-making principle of
gradualism. Moreover, they allege, it would violate the state policy to promote energy
efficiency under Section 4929.02, Revised Code, because the proposed rate design sends an
anti-conservation price signal to consumers, penalizes customers who have invested in
energy efficiency by extending the payback period, and takes away the consumers’ ability
to control their energy bills. In addition, they agsert that the levelized rate design is
regressive towards low-use customers, and transfers wealth from low-income customers
to high-use customers who are predominantly high-income customers {OCC Br. at 17-35,
46-55, 75-76). :

Staff and Duke contend that under the proposed new rate design, high-use
customers will benefit relative to low-use customers, and cite an analysis of PIPP
customers to support the proposition that most low-income customers will actually benefit
from this change. According to Duke witness Paul G. Smith, the PIPP customer data
indicated that the average PIPP customer consumes approximately 1,000 cef per year, or
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approximately 25 percent more than the average non-PIPP customer and, therefore,
levelized rates will actually reduce the annual cost for the average PIPP customer, and the
cost of the PIPP program (Duke Ex. 29, at 11-12), Duke and Staff argue that if PIPP
customer usage is representative of all of Duke’s low-income customers, then most of
Duke’s low-income ratepayers will actually benefit from this policy change. In addition,
they note any adverse impact of the levelized rate design will be mitigated by the new
low-income/low-use pilot program included in the Stipulation. This program provides a
credit to offset the higher fixed monthly charge for the first 5000 non-PIPP, low-use
customers verified at or below 175 percent of the federal poverty level, {Duke Br. at 17-35,
46-55, 75-76).

OCC and OPAE insist that the levelized rates will harm low-income customers and
that the PIPP customer data is not indicative of other Duke low-income customers, but

offered no data to support this contention (OCC Br. at 46-53; OPAE Br. at 4, 8).

M.  DISCUSSION AND CONCLUSION

A. Consideration of the Stipulation

Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedings to enter into
a stipulation. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. See Consumers” Counsel v. Pub, Util. Comm., 64 Ohio St.3d
123, at 125 (1992), citing Akront v. Pub. Util, Comm., 55 Ohio St.2d 155 (1978). This concept is
particularly valid where the stipulation is unopposed by any party and resolves all or
most of the issues presented in the proceeding in which it is offered.

In considering the reasonableness of a stipulation, the Commission has used the
following criteria:

{a) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(b)  Does the settlement, as a package, benefit ratepayers and the
public interest?

C Does the settlement package violate any important reguiator
P B y ump Y
principle or practice?

The Ohio Supreme Court has endorsed the Commission’s analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Power Co. v, Pub. Util, Comn., 68 Ohio St3d 559 (1994} (citing
Conswmers’ Counsel, supra, at 126). The court stated in that case that the Comurnission may
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place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission {Id.).

The Commission finds that the Stipulation filed in these cases appears to be the
product of serious bargaining among capable, knowledgeable parties. The signatory
parties represent a wide diversity of interests including the utility, residential consumers,
low-income residential consumers, commercial and industrial consumers, and Staff.
Further, we note that the signatory parties routinely participate in complex Commission
proceedings and that counsel for the signatory parties have extensive experience
practicing before the Commission in utility matters.

The Stipulation also meets the second criterion. As a package, the Stipulation
advances the public interest by resolving all issues raised, except as to residential revenue
design, thereby avoiding extensive litigation. While the Stipulation includes a general rate
increase of approximately three percent across all customer classes, that increase will allow
the company an opportunity 1o recover its expenses. As for the new AMRP, which now
includes riser replacement and company ownership of certain customer service lines, the
Stipulation continues the mechanism established for the parties and the Commission to
evaluate the reasonableness of the expenses incurred on a consistent, regular basis during
the program until another base rate application is filed by Duke. We conclude that the
continuance of the main replacement program, the initiation of the riser replacement
program and Duke’s ownership of customer service lines advances the public interest and
safety. As with the previous program, the new AMRP and riser replacement program
does not sanction cost recovery of any or all yet-to-be-incurred costs and does institute
caps on future recovery. The Stipulation also continues the process under which each
year's AMRP and riser replacement expenses can be evaluated for the next AMRY rider,
while also addressing questions related to over-recovery and treatment of cost savings.
We note that the accounting provisions adopted to facilitate the new AMRP program and
the riser replacement program cease at the completion of each program. The Commission
further notes that the Stipulation provides for the continuation of the weatherization
program and a pilot program for low income customers.

Regarding company ownership of certain customer service lines, Duke should,
upon the request of the customer, work with the customer as to location, relocation, and,
manner of installation of the service line, to the extent feasible under the gas pipeline
safety regulations, Duke’s tariff, and Duke’s procedures.

Finally, the Stipulation meets the third criterion because it does not violate any
important regulatory principle or practice. Indeed, the Stipulation provides a resolution
for Duke to economically continue the AMRP and to initiate the riser replacement
program facilitating gas system safety and reliability improvements.
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On March 14, 2008, Duke moved for waiver of the requirement to file an update of
the partially forecasted income statement and any variances for the test year, pursuant to
Rule 4901-7-01, Appendix A, Chapter II(A)5)(d), O.A.C. Duke notes that, as part of the
Stipulation, the parties negotiated a revenue increase and further agreed to recommend
that Duke be allowed to forgo the requirement of filing actua) financial data for the test
year (Jt. Ex. 1, at 5, footnote 5).

The Commission finds that the Stipulation filed in these matters is in the public
interest and represents a reasonable disposition of all but one of the issues raised in these
proceedings. We will, therefore, adopt the Stipulation in its entirety and grant Duke’s
motion for a waiver of the requirement to file an updated income statement in accordance
with Rule 4901-7-01, Appendix A, Chapter II{A)}5)(d), O.A.C.

B. Consideration of the Residential Rate Design

The Commission first notes that there is no disagreement in this case that Duke’s
residential rates need to go up in order to cover Duke's prudently incurred costs to
provide service. There is also no dispute in this case as to the amount of the increase in
revenues needed to allow Duke to earn a fair rate of return on its investment. In addition
to an overall increase in revenue of 3.1 percent, the settlement before us provides for the
assignation of $6 miilion in costs from commercial and industrial customers to the
residential class. This reallocation reduces a pre-existing subsidy of residential customers
by commercial and industrial customers. Thus, the parties have already agreed that
residential customers, as a class, will pay an increase of 11.9 percent during the first ycar
and 14.1 percent in the second year for the distribution portion of each residential
customer’s bill.

The only issue left to the Commission is the design of the rates Duke should bill
residential customers to collect the revenues agreed to in the settlement, We agree with
Staff that the timme has come to re-think traditional natural gas rate design. Conditions in
the natural gas industry have changed markedly in the past several years. The natural gas
market is now characterized by volatile and sustained price increases, causing customers
to increase their efforts to conserve gas. The evidence of record clearly documents the
declining sales-per-customer trend over the decades. In fact, more than 15 percent of
Duke’s revenue deficiency in this rate case is attributable to declining customer usage, a

trend which is not just continuing, but is also accelerating (Duke Ex. 11, at 3-6, 11; Staff Ex.

3, at 3-5; Tr. I at 214-216; Staff Br. at 7). Under traditional rate design, the ability of a
company to recover its fixed costs of providing service hinges in large part on its actual
sales, even though the company’s costs remain fairly constant regardless of how much gas
is gsold. Thus, a negative trend in sales hag a corresponding negative effect on the utility’s
ongoing financial stability, its ability to attract new capital to invest in its network, and its
incentive to encourage energy efficiency and conservation.

0034




07-589-GA-AIR, et al. 18-

The Commission, therefore, concludes that a rate design which separates or
“decouples” a gas company’s recovery of its cost of delivering the gas from the amount of
gas customers actually consume is necessary to align the new market realities with
important regulatory objectives. We believe it is in the interest of all customers that Duke
has adequate and stable revenues to pay for the costs of its operations and capital and to
ensure the continued provision of safe and reliable service. We further believe that there is
a societal benefit to removing from rate design the current built-in incentive to increase gas
sales. A rate design that prevents a company from embracing energy conservation efforts
is not in the public interest. Duke’s commitment to provide $3 million for weatherization
projects under the Stipulation is critical to our decision in this case (Jt. Ex. 1, at 12-14).
Indeed, the Commission notes that a commitment to conservation initiatives will be an
important factor in any future decision to adopt a decoupling mechanism. The
Commission encourages Duke to review and further enhance its weatherization and
conservation program offerings. As one part of this review, Duke should adopt the
objective to make cost-effective weatherization and conservation programs available to all
low-income consumers and to ramp up such programs as rapidly as rcasonably
practicable.

Having determined that a new decoupling rate design is appropriate, we must
decide the better choice of two methods; a levelized rate design, which recovers most fixed
costs up front in a flat monthly fee, or a decoupling rider, which maintains a lower
customer charge and allows the company to offset lower sales through an adjustable rider.

On balance, the Commission finds the levelized rate design advocated by Duke and

Staff ta be preferable to a decoupling rider. Both methods would address revenue and
earnings stability issues in that the fixed costs of delivering gas to the home will be
recovered regardless of consumption. Each would alse remove any disincentive by the
company to promote conservation and energy efficiency. The levelized rate design,
however, has the added benefit of producing more stable customer bills threughout all
seasons because fixed costs will be recovered evenly throughout the year. In contrast,
“with a decoupling rider, as favored by OCC, customers would still pay a higher portion of
their fixed costs during the heating season when their bills are already the highest, and the
rates would be less predictable since they could be adjusted each year to make up for

lower-than-expected sales.

A levelized rate design also has the advantage of being easier for customers to
understand. Customers will transparently see most of the costs that do not vary with
usage recovered through a flat monthly fee. Customers are accustomed to fixed monthly
bills for numerous other services, such as telephone, water, trash, internet, and cable
services. A decoupling rider, on the other hand, is much more complicated and harder to
explain to customers. [t is difficult for customers to understand why they have to pay
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more through a decoupling rider if they worked hard to reduce their usage; the
appearance is that the company is penalizing them for their conservation efforts,

The Commission also believes that a levelized rate design sends better price signals
to consumers. The rate for delivering the gas to the home is only about 20 to 25 percent of
the total bill. The largest portion of the bill, the other 75 to 80 percent, is for the gas that
the customer uses, This commodity portion, the cost of the actual gas used, is the biggest
driver of the amount of a customer's bill. Therefore, gas usage will still have the biggest
influence on the price signals received by the customer when making gas consumption
decisions, and customers will still receive the benefits of any conservation efforts in which
they engage. While we acknowledge that there will be a modest increase in the payback
period for customer-initiated energy conservation measures with a levelized rate design,
this result is counterbalanced by the fact that the difference in the payback period is a
direct result of inequities within the existing rate design that cause higher use customers to
pay more of their fair share of the fixed costs than low-use customers.

The levelized rate design also promotes the regulatory objective of providing a
maore equitable cost allocation among customers regardless of usage. It fairly apportions
the fixed costs of service, which do not change with usage, among all customers, so that
everyone pays his or her fair share. Customers who use more energy for reasons beyond
their control, such as abnormal weather, large number of persons sharing a household, or
older housing stock, will no longer have to pay their own fair share plus someone else’s
fair share of the costs.

We recognize that, with this change to rate design, as with any change, there will be
some customers who will be better off and some customers who will be worse off, as
compared with the existing rate design. The levelized rate design will impact low usage
customers more, since they have not been paying the entirety of their fixed costs under the
existing rate design. Higher use customers who have been overpaying their fixed costs
will actually experience a rate reduction. Average users will see only the impact of the
increase agreed to by the parties; they will see no additional impact as a result of the
Comumiission choosing the levelized rate design.

The Comumission is sensitive to the impact of any rate increase on customers,
especially during these tough economic times. We believe that the new levelized rate
design best corrects the traditional design inequities while mitigating the impact of the
new rales on residential customers by maintaining a volumetric component to the rates, by
phasing in the increase over a two-year period, and by not reflecting the full extent of
Duke’s fixed costs in the proposed fixed charge. Still, we are concerned with the impact
on low-income, low-use customers. Thus, crucial to our decision to adopt Duke and Staff's
proposed rate design is the Pilot Low Income Program aimed at helping low-income, low-
use customers pay their bills, This new program will provide a four-dollar, monthly
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discount to cushion much of the impact on qualifying customers. To ensure that this
discount is available to as many customers as possible, we direct that Duke expand this
pilot program to include up to 10,000 customers, instead of the 5,000 customers specified
in the Stipulation. Pursuant to the terms of the stipulation, Duke, in consultation with staff
and the parties, shall establish eligibility qualifications for this program by first
determining and setting the maximum low usage volume projected to result in the
inclusion of 10,000 low-income customers who have previously been defined by the
stipulation to be those at or below 175 percent of the poverty level. The Commission
expects that Duke will promote this program such that to the fullest extent practicable the
program is fully enrolled with 10,000 customers. Following the end of the pilot program,
the Commission will evaluate the program for its effectiveness in addressing our concerns
relative to the impact on low-use, low-income customers.

We are also concerned about the immediate impact of implementing the levelized
rate design during the summer months when overall consumption is lowest. For the
average customer, the new rate design will result in lower bills in the winter, but higher
bifls in the summer. Qur concern is that the fixed charge increase may not be anticipated
by customers who have budgeted for the traditional lower fixed charge during the low
usage summer months. To mitigate this impact, we are directing that, from the initial bills
resulting from this order through bills covering the period ending September 30, 2008, the
fixed charge be set at $15.00, consistent with Duke’s original proposal. The corresponding
volumetric rate for those months should also be adjusted to compensate for any revenue
shortfall that this adjustment in the fixed charge will cause, Thercafter, rates will be as
proposed in the Stipulation. We believe this additional phase-in of the new residential
rate structure will give customers a further opportunity to adapt to this change, including
the benefiis of the budget billing option.

. Rate Determinants:

1. Rate Base

The value of Duke's property used and useful in the rendition of natural gas
services as of the December 31, 2007, is not less than $649,964,874, as stipulated by the
parties (Jt. Ex. 1, at Schedule A-1).

The Commission finds the rate base of $649,964,874, as provided in the Stipulation,
to be recasonable and proper based on the evidence presented in these matters.
Accordingly, the Commission adopts the valuation of $649,964,874 as the rate base for
purposes of this proceeding.
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2. Operating Income;

In accordance with the proposed Stipulation, the parties agrce that Duke's
operating revenue is $597,573,805 and that the net operating income is $43,274,872 for the
12 months ended December 31, 2007 (Jt. Ex. 1, at Schedule A-1). The Commission finds the
operating revenue and net operating income, as provided in the Stipulation, to be
reasonable and proper based on the evidence presented in these matters. The Commission
will, therefore, adopt these figures for purposes of these proceedings.

3. Rate of Return and Authorized Increase;

As stipulated by the signatory parties, under its present rates, Duke's net operating
income is 543,274,872, Applying this amount to the rate base of $649,964,874 results in a
rate of return of 6,66 percent. Such a.rate of return is insufficient to provide Duke with
reasonable compensation for the gas service it renders to customers. Accordingly, the
sighatory parties have agreed that Duke should be authorized to increase its revenues by
$18,217,566, an increase of approximately 3.05 percent above current annual revenues.
This would result in an overall rate of return of 8.45 percent, which the Commission finds
to be reasonable.

4. Rates and Tariffs:

Duke is directed to file a proposed custormner notice. Duke is further authorized to
cancel and withdraw its present tariffs governing service to customers affected by these
applications and to file tariffs consistent in all respects with the discussion and findings set
forth herein for the Commission’s consideration. The approved tariffs will be effective for
all services rendered after the effective date of the tariffs.

FINDINGS OF FACT:

I On June 18, 2007, Duke filed notice of its intent to file an
application to increase its rates. In that notice, the comnpany
also requested a test year beginning January 1, 2007, and
ending December 31, 2007, with a date certain of March 31,
2007,

{2) By entry issued July 11, 2007, the Commission approved
Duke’s request to establish the test period of January 1, 2007,
through December 31, 2007, for the rate increase proposal and a
date certain of March 31, 2007.

(3)  Duke filed its rate increase application on July 18, 2007. On
July 18, 2007, Duke also separately filed requests for approval
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of an alternative rate plan, docketed at Case No. 07-590-GA-
ALT, and for approval of changes in accounting methods,
docketed at Case No. 07-591-GA-AAM.

By eniry dated September 5, 2007, the Commission found that
Duke's rate increase and alternative rate plan applications

complied with the requirements of Section 4909.18, Revised -

Code, and Rule 4901:1-19-05, O.A.C.

The Commission accepted Duke’s rate increase application for
filing as of July 18, 2007.

OEG, Kroger, Interstate, the city of Cincinnati, OCC, PWC,
Integrys, Direct, Stand and OPAE each requested, and was
granted, intervention in these proceedings.

Objections to the staff report were filed by Duke, PWC, OEG,
OPAE, OCC, and, jointly, by Integrys and Direct.

Duke published notice of its applications and the hearings and
filed the required proofs of publication on February 11,
February 25, and March 12, 2008,

The staff of the Commission and the financial auditor filed their
respective reports of investigation on December 20, 2007.

On January 25, 2008 a prehearing conference was held, as
required by Section 4909.19, Revised Code.

Two local public hearings were held in Cincinnati, Ohio, on
February 25, 2008, and another local public hearing was held in
Mason, Ohio, on March 11, 2008, in accordance with Section
4903.083, Revised Code, At the Cincinnati hearings a total of 27
witnesses gave testimony and four witnesses gave testimony at
the Mason hearing,

On February 28, 2008, a Stipulation was filed by all the parties
to this proceeding resolving all the issues presented in these
matters, except rate design.

The evidentiary hearing commenced as scheduled on February
26, 2008, was continued until February 28, 2008, and
reconvened on March 5, 2008. At the evidentiary hearing,
Duke and staff each presented one witness in support of the

0.
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Stipulation. In regard to the one litigated issue, rate design,
Duke presented four witnesses, OCC presented two witnesses
and staff presented one witness.

The Stipulation is the product of serious bargaining between
knpwledgeable parties, benefits ratepayers, advances the public
interest, and cdoes not violate any important regulatory
principles or practices.

The value of all of the company’s jurisdictional property used
and useful for the rendition of natural gas service to customers
affected by this application, determined in accordance with
Section 4909.15, Revised Code, is not less than $649,964,874.

Under its existing rates, Duke’s net operating revenue is
$43,274,872, under its existing rates. This net annual revenue of
$43,274 872, when applied to a rate base of $649,964,874, results
in a rate of return of 6.66 percent.

A rate of return of 6.66 percent is insufficient to provide Duke
reasonable compensation for the service it provides.

A rate of return of 8.45 percent is fair and reasonable, under the
circumstances presented in these cases, and is sufficient to
provide the company just compensation and return on the
value of its property used and useful in furnishing natural gas
service to its customers.

A rate of return of 845 percent applied to the rate base of
$649,964,874 will result in allowable net operating income of
$54,922,032.

The allowable gross annual revepue to which the company is
entitled for purposes of this proceeding is $615,791,371,

CONCLUSIONS OF LAW:

(1)

Duke’s application for a rate increase was filed pursuant to,
and this Commission has jurisdiction of the application
pursuant to, the provisions of Sections 4909.17, 4909.18, and
4909.19, Revised Code. The application complies with the
requirements of these statutes.

0040




07-589-GA-AIR, et al.

@)

()

(4)

®)

(®)

(8)

ORDER:

Staff and Blue Ridge conducted investigations of the
application, filed their respective reports, and served copies of
the Staff Report on interested persons in accordance with the
requirements of Section 4909.19, Revised Code,

The hearings, and notice thereof, complied with the
requirements of Sections 4909.19 and 4903.083, Revised Code.

The Stipulation is the product of serious bargaining between
knowledgeable parties, benefits ratepayers, advances the public
interest, and does not violate any important regulatory
principles or practices. The Stipulation submitted by the
parties is reasonable and shall be adopted in its entirety.

Duke’s existing rates and charges for gas service are
insufficient to provide Duke with adequate net annual
compensation and return on its property used and usefal in the
provision of natural gas service.

A rate of return of 8.45 percent is fair and reasonable under the
circumstances of this case and is sufficient to provide Duke just
compensation and return on its property used and useful in the
provision of gas service to its customers.

Duke should be authorized to cancel and withdraw its present
tariffs governing service to customers affected by these
applications and to file tariffs consistent in all respects with the
discussion and findings set forth herein.

The levelized rate design, as modified herein, is a reasonable
resolution to address Duke’s declining sales volumes per
customer, allow Duke the opportunity to collect the revenue
requirement established in this rate case proceeding and
encourage Duke’s participation in customer energy
conservation programs.

Tt is, therefore,

ORDERED, That Duke's request for a protective order in regards to Attachment
MGS-1 is granted for 18 months from the date this order is issued. It is, further,

-24-
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ORDERED, That Duke’s request for leave {o file depositions less than three days
prior to the commencement of the evidentiary hearing is granted. It is, further,

ORDERED, That the Stipulation filed on February 28, 2008 is approved in its
entirety. It is, further,

ORDERED, That Duke’s request for a waiver of the requirement to file an updated
income statement, pursuant to Rule 4901-7-01, Appendix A, Chapter II(A))(d), O.A.C., is
granted. Itis, further,

ORDERED, That Duke implement the levelized rate design for its residential
customers as discugsed in this order. Itis, further,

ORDERED, That Duke’s applications to increase its rates and charges for gas
service, to implement an alternative rate plan and to modify accounting methods are
granted to the extent provided in this opinion and order. It is, further,

ORDERED, That Duke is authorized to cancel and withdraw its present tariffs
governing gas service to customers affected by these applications and to file new tariffs
consistent with the discussion and {indings as set forth in this order. Upon receipt of four
complete copies of tariffs conforming to this opinion and order, the Commission will
review and consider approval of the proposed tariffs by entry. It is, further,
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ORDERED, That a copy of this order be served upon all interested persons of
record.

ITIES COMMISSION OF QIO
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BEFORE

§

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke )

Energy Ohio, Inc. for an Increase in Rates. ) Case No. 07-589-GA-AIR
In the Matter of the Application of Duke )

Energy Ohio, Inc. for Approval of an ) CaseNo. 07-590-GA-ALT
Alternative Rate Plan for Gas Distribution )

Service. }

In the Matter of the Application of Duke )

Energy Ohio, Inc. for Approval to Change ) Case No. 07-591-GA-AAM
Accounting Methods. )

CONCURRING OPINION OF
CHAIRMAN ALAN R. SCHRIBER

The straight fixed variable (5FV) option proposed by the PUCQO Staff and adopted
here today appropriately speaks to two significant issues. One is the potential impact on
low income customers and the other is the desired effect that the Order shall have upon
conservation.

The latter consideration is paramount. As we acknowledge that there are serious
energy issues, we strive to promote and adopt advanced and renewable energy sources.
While these are necessary and important pursuits, I believe that conservation is the most
important measurc of all. Nothing is less costly or more effective than simply reducing
consumption. As time goes by, I trust that we will expend many resources adopting
conservation measures on “both sides of the meter”,

What we are attempting to do today is to provide appropriate incentives, through a
rational pricing scheme, to encourage a reduction in the consumption of natural gas. By
“rational”, I mean a balanced approach that penalizes neither those whom have already
squeezed the last cubic foot of natural gas from their budget, nor those whom might be
inclined to “over-conserve”,

The proposed SFV option achieves the optimum balance because it segregates fixed
costs from those costs that are within the control of the consumer. In contrast, the current
pricing scheme assigns all costs- fixed and variable - to the level of usage. The inherent
danger with the current system is that consumers might be led to believe that the more they
cut back, the more they save, This is true to a point. The point happens to be that of
diminishing returns; over conservation takes place when the fixed costs of providing the
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service are no longer covered with revenue. This inevitably leads to a rate case and higher
rates. In other words, if usage-sensitive rates are assigned to fixed costs, and if usage falls
below a certain point, then fixed costs do not get covered. It is then time for a rate case:
what has the consumer saved?

If the solution is appropriate price signals, then prices must be associated with the
volume of gas alone. In contrast, under the current pricing scheme, the gas company has no
incentive to encourage conservation because those same usage sensitive rates might flow
through to fixed costs as consumption grows, much to the utility’s advantage. Under the
SFV, the fixed costs are covered and the company makes no money on the gas commeodity.
Therefore, the company might actually promote conservation more aggressively.

‘ One alternative to the old conventional method is a decoupling rider mechanism. In
this case, Homeowner A who has already squeezed the last cubic foot of un-needed gas
from his home via conservation oriented expenditures is discriminated against. This results
from the make-whole provision that accrues to the utility when Homeowner B begins to
pare down consumption. In other words, as B's meter begins to spin slower, so too do the
company’s revenues. Homeowner A will be compelled to make up some share of the
shortfall, notwithstanding the fact that Homeowner A can cut back consumption ne further,

Finally, those who argue that inadequate price signals are the biggest issue need only
look at the impact of budget billing. What signal is being sent when the bill each month is
the same regardless of consumption? Yet, is anyone recommending the elimination of
budget billing?

The other issue in play is that of the income effect of the SFV methodology. One can
conclude that consumers of greater amounts of gas will see their bills fall while those at the
low end will see theirs rise. This does not mean that the burden will fall disproportionately
on low-income consumers. There is record testimony that suggests that low-income
consumers, ie., PIPP customers consume more on average per year than others. Clearly,
PIPP customers are protected, Furthermore, while one can play freely with percentages, the
nominal dollar increases due to the rate restructuring is quite small. As a precaution,
however, the Commissian is modifying the stipulation to provide a four dollar credit to ten
thousand non-PIPP customers as opposed to five thousand provided for in the stipulation.
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All told, it is important that we arrive at a decision as expeditiously as possible. I
believe that over the years the lesson to be learned is that we can never know with one
hundred percent certainty all of the facts and all of the possible outcomes. This is precisely
why the law has provided this Commission with the ability to react to adverse outcomes
should they arise. This is the ultimate consumer protection.
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke

Energy Ohio, Inc. for an Increase in Rates. Case No. 07-589-GA-AIR

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

Case No. 07-590-CA-ALT

RO W N S

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval to Change.
Accounting Methods. ‘

Case No, 37-591-GA-AAM

OPINION OF COMMISSIONER PAUL A, CENTOLELLA
CONCURRING IN PART AND DISSENTING IN PART

The majority concludes that the current residential rate design has a negative
impact on the ability of Duke Energy Ohio (hereafter “Duke”, “the Company”, or “the
utility”) to maintain financial stability, attract new capital, and on its incentive to
encourage energy efficiency and conservation. And, the majority determines that it is
necessary to decouple the utility’s recovery of fixed costs from its volumetric sales. I
concur with the majority in these conclusions and on issues other than residential rate
design. I dissent from the majority regarding how to transition toward a residential rate
design which decouples the recovery of fixed costs from volumetric rates.

Having determined that a new decoupling rate design is appropriate, the
Commission must decide two questions. First, we must decide the better choice between
two decoupling methods: a straight fixed variable (SFV) rate design, which recovers fixed
costs in a flat monthly customer charge, or a decoupling adjustment, which allows the
company to recover the same fixed cost revenue requirement with a lower customer
charge by adjusting subsequent year rates to true up revenues received from volumetric
charges. Second, in the event the Commission finds the SFV rate design preferable, the
Commission should consider how to transition to a rate design which is significantly
different from the rate structures that have formed the basis of consumer expectations.

Over the long-term, moving in the direction of a SFV rate design is preferable to
keeping a modest customer charge and relying entirely on a decoupling adjustment. Both
methods will address revenue and earnings stability issues in that the fixed costs of
delivering gas to the home will be recovered irrespective of consumption. When fully
implemented, each will remove any disincentive by the Company to promote conservation
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and energy efficiency. And, both methods can be implemented in a straight forward
manner and, if appropriately designed, easily explained to consumers as a deliberate or
more gradual transition toward recovering fixed costs through a customer charge.
However, as the ultimate objective, significant movement toward a fixed variable rate
design is consistent with developing a more efficient rate strocture. Efficient rate design
seeks to align price elastic rate elements more closely to marginal costs, while recovering a
larger portion of any residual revenue requirements through comparatively price inelastic
charges. Experience shows that there is a significant price response to increases in
volumetric charges, as evidenced by the recent steep reductions in average per customer
consumption as gas costs increased. Given that customer charges are paid to provide
access to gas service, it is Teasonable to expect comparatively less price response with
respect to increases in the customer charge. Over the long-term, this supports significant
movement toward a SFV rate design in which a larger portion of the company’s fixed cost
revenue requirements is recovered through the customer charge.

Additionally, the SFV rate design will reduce the month-to-month variation in
customer bills as fixed costs will be recovered evenly throughout the year, making it easier
for customers to deal with high winter heating bills. While decoupling adjustments are
not difficult to implement, a SFV rate design, when fully implemented, will remove the
need for any additional administrative proceedings to review decoupling adjustments.

Consumers have made investment decisions based on expectations regarding
natural gas pricing and fairmess compels us to move at a measured pace when making
fundamental changes in rate design. For this reason, the Commission should carefully
consider the appropriate transition path.

On the question of how to transition to a fixed charge rate design, Duke and the
Staff have proposed a modified SFV rate design in which the customer charge would be
set at $20.25 per bill in year one and $25.33 per bill in year two. Fully implementing a SEV
rate design would require a customer charge in excess of $30 per residential consumer bill.
Duke and the Staff also proposed and the Commission has expanded a “Piiot Low Income
Program” that would provide some low income consumers a discount to cushion the
impact of the change in rate design.

In my view, the pace of the transition in this case is more rapid than should be
selected given the consumer expectations created by long-standing rate design practices
and the recovery of fixed costs should be fully decoupled from sales volumes during the
transition.

The pace of the transition proposed in the stipulation could send the wrong
message to consumers with respect to energy conservation. Consumers who have made
efficiency investments and reduced their consumption could see a significant increase in
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the regulated portion of their bills, while their neighbors who have implemented no
energy efficiency measures and are high use customers will see the regulated portion of
their gas bills decline by similar amounts. Given rising gas commaodity costs, increasing
dependence on foreign sources of gas supply, and the likely adoption of limits on
greenhouse gas emissions from the burning of fossil fuels, encouraging the adoption of
cost effective energy efficiency measures should be among our highest priorities. A more
gradual transition to a SFV rate design would minimize near term bill increases for low
use consumers recognizing the investments that many of these consumers have made to
reduce their gas usage, allow consumers to capture a greater portion of the expected
benefits of such investments, and avoid the appearance that the Commission is rewarding
high use by lowering the gas bills of high use customers.

Second, during the period covered by this Order, the modified SFV approach will
not fully decouple recovery of the Company’s fixed costs from sales volumes. A modest
three percent reduction in sales during the first year would represent a loss to Duke of the
opportunity to recover more than a million dollars of its fixed costs.

To address these concerns, I would reach the following result.

First, the recommendation of the Staff and Company should be modified to reduce
the year one customer charge for all residential consumers to $16.25 per residential bill and
establish the base level of the year two customer charge for all residential consumers at
$21.33. :

Second, consistent with the majority opinion, the Company should review and
further enhance its weatherization and conservation program offerings. As one part of
this review, Duke should adopt the objective of making cost-effective weatherization and
conservation programs available to all low income consumers and to ramp up programs to
facilitate implementation of all such measures as rapidly as reasonably practicable. Low
income consumers often face difficult choices between paying their energy bills and
meeting other essential needs, yet may be among the last to be able lo take advantage of
cost-effective energy efficiency investments. Consumers who struggle to make ends meet
often find it difficult to pay for the initial cost of efficiency measures. And, many low
income consumers live in rental housing with landlords who have little incentive to install
efficiency measures that would reduce their tenants’ utility bills.

Third, in conjunction with filing a proposal for approval of significantly expanded
energy efficiency programs and recovery of the costs of such programs, I would invite the
Company to propose an interim decoupling adjustment. This adjustment should be
structured to adjust the second and subsequent year base customer charge of $21.33 for the
difference, on a per customer bill basis, between the portion of the Company’s fixed cost
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residential Tevenue requirement that is allocated to volumetric rates and the revenues
recovered for such fixed costs through volumetric rates at weather normalized sales levels.

To meet the energy challenges of the 21# Century, Ohio will need to greatly
improve the efficiency with which we use all forms of energy including natural gas,
Efficient price signals will be an important, but not sufficient, element in this
transformation, Qur increasing knowledge of behavioral economics and experience with
utility energy efficiency programs has shown that utility efficiency programs can produce
significant net economic benefits, The Commission needs to encourage the cost-cffective
expansion of such programs. And, we should not wait through the completion of a multi-
year transition to a SFV rate design before doing so in full measure.

Pl L

aul A. Centolella, Commissioner
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NOTICE OF APPEAL

Appellant, the Office of the Chio Consumers’ Counsel, in accordance with R.C. 4903.11
and 4903.13, and 8, Ct. Prac. R. II, Section 3(B), hereby gives notice to the Supreme Court of
Ohio and to the Public Utilities Commission of Ohio (“Appellee™ or “PUCO™) of its appead to
this Cowrt from Appellee’s Opinion and Order entered on its journal on January 7, 2009; and its
Entry on Rehearing, entered on its journal on August 26, 2009 in the above-captioned cases.’

Under R.C. Chapter 4911, Appellant is the statutory representative of the residential
customers of Vectren Energy Delivery of Ohio, Inc. (“VEIX)” or *“the Company”). Appellant
was a party of record in the PUCO cases from which this appeal is taken.

On February 6, 2009, Appellant filed a timely Application for Rehearing from the January
7, 2009 Opinion and Order in accordance with R.C, 49G3.10. Appellant’s Application for
Rehearing was denied with respect to the issues raised in this appeal by an Entry on Rehearing
entered on Appellee’s journal on August 26, 2009.

Appellant files this Notice of Appeal complaining of the errors in Appellee’s January 7,
2009 Opinion and Order, and August 26, 2009 Entry on Rehearing and alleging that the Orders
are unlawiul and unreasonable. In particular the Appellee erved as a matter of law, in the
following respects, all of which were raised in Appeliant’s Application for Rehearing:

A, The PUCO erred in unlawfully approving the utility’s proposed straight

tixed variable rate design when the utility failed to provide adequate legal
notice of the rate design pursuant to R.C. 4909.18 and 4909.15,

B. The PUCO’s erred in unlawtully approving the utility’s proposed straight

tixed variable rate design when the utility failed to provide adequate legal

notice of the rate design, violating VEIX)’s residential customers’ due
process rights under the 14™ Amendment to the Constitution.

! These Orders are attached as Attachment A and Attachment B,
i
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D. The PUCQO emred in failing to respect its own precedent when there was no
showing that the need to change its position was clear and no
demonstration that its prior decisions were in etror,

E. The PUCO established unjust and unreasonable rates, in violation of R.C.
4909, 18 and 490522, when it implemented a rate design that was

manifestly against the weight of evidence in the proceeding, violating R.C.
4903.09.

WHEREFORE, Appellant respectfully submits that the Appellee’s Januvary 7, 2009
Opinton and Order and August 26, 2009 Entry on Rehearing are unreasonable and untawful, and
should be reversed, vacated, or modified. These cases should be remanded to Appellee with
instructions to correct the errors complained of herein.

Respectfuily submitted,

JANINE L. MIGDEN-OSTRANDER
(Reg. No. 0002310)
OHIO CONSUMERS’ COUNSEL

By:.;}ﬁladézd A
Maurden R. Grady, (Reg. No. 0020847

Counsel of Record

Joseph P. Serio (Reg. No. 0036939)
Michael E. Idzkowski (Reg. No. 0062839)
Assistant Consumers’ Counsel

The Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1300

Columbus, Ohio 43215-3485

{614) 466-8574 (telephone)

(614) 466-9475 (facsimile)

gradv(@oce state.oh.ug

serig{@oce state.oh.ug

idzkowski@oce. state.oh.us

Attorneys for Appellant
Office of the Ohio Consumers’ Counsel
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CERTIFICATE OF SERVICE

1 hereby certify that a copy of the foregoing Notice of Appeal of the Office of the Ohio

Consumers’ Counsel was served upon the Chairman of the Public Utilities Commission of Ohio

by leaving a copy at the office of the Chairman in Columbus and upon all parties of record by

hand-delivery or regular U.8. Mail this 26th day of August, 2009,

Malireen R. Grady, Coufisel of Reco
Counsel for Appeliant
The Office of the Ohic Consumers’ Counsel

COMMISSION REPRESENTATIVES
PARTIES OF

Alan R. Schriber, Chairman

Public Utilities Commission of Ohio
180 East Broad Street

Columbus, OH 43215-3793

Samuel C. Randazzo

Gretchen J. Humimel

Lisa G. McAlister

McNees Wallace & Nurick, L1C
21 East State Street, 17 Floor
Columbus, OH 43215

John Dosker

General Counsel

Stand Energy Corporation
1077 Celestial Street Suite 110
Cincinnati, OH 45202-1629

Duane W, Luckey, Section Chief,
Werner Margard, Asst. Attorney General
Public Utilities Commission of Ohio
180 East Broad Street

Columbus, OH 43215-3793

Ronald E. Christian

Executive Vice President, General Counsel
VEDO Corporation

P.O. Box 209

Evansville IN 47702-0209

John W. Bentine

Counsel for Interstate Gas Supply
Chester, Wilcox & Saxbe, LLP
65 Fast State Sireet, Suite 1600
Columbus, OH 43215-4259
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David C. Rinebolt

Ohio Partners for Affordable Energy
231 West Lime Street

P.O. Box 1793

Findlay, OH 45839-1793

Trent A. Dougherty

Director of Legal Attairs

Ohio Environmental Council

1207 Grandview Avenue, Suite 201
Celumbus, OH 43212

W. Jonathan Airey

Gregory D. Russeil

Vorys, Sater, Seymour & Pease LLP
52 East Gay Street, P.O. Box 10608
Columbus, OH 43216-1008
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CERTIFICATE OF FILING
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In the Maiter of the Application of VEDO )
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Authority to Amend its Uiled Tariffs to ) Case No. 07-1080-GA-AIR
Increase the Rates and Charges for Gas }
Services and Related Maitiers. }

In the Matter of the Application of VEDO )
Energy Delivery of Ohio, Inc., for }
Approval of An Alternative Rate Plan for )
a Distribution Replacement Rider to 3
Recover the Costs of a Program for the ) Case No. 07-1081-GA-ALT
Accelerated Replacement of Cast Iron }
Mains and Bare Steel Mains and Service )
Lincs, a Sales Reconciliation Rider to )
Collset Difference Between Actual and )
Approved Revenues, and Inclusion in )
Operating Expensc of the Costs of Certain )
Reliability Programs. )

APPLICATION FOR REHEARING
BY
THE OYFICE OF THE OHIO CONSUMERS® COUNSEL

Under R.C. 4903.10 and Ohio Adm. Code 4901-1-35, the Officc of the Ghio
Consumers” Counsel (“OCC™}, on behalfl of approximately 293,000 gas consumers of
Vectren Encrgy Delivery of Ohio, Inc. (“VEDO” “Vectren” or “ the Company™), applies
for rehearing of the January 7, 2009 Opinion and Order (*Opinion and Order”} of the
Public Utilities Commission of Ohio (“Commission” or “PUCO™) in these proceedings.
A number of parties, including Vectren, OCC, PUCO Staff, and Ohio Partners for
Affordable Energy (“OPAE™), reached a settlement agreement oi most issues with the

exception of rate design and notice. This settlement agreement was not opposed by the
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other partics to the proceeding. The Cominission’s Order approved the settlement

agreement, without modification, and ruled on the remaining issucs of rate design and

niotice, finding that a Straight-Fixed Variable (“SEV™) rate design should be implemented

and concluding that notice of the SFV substantially complicd with the statuies.

OCC asserts that the Commission’s Order is unjust, unreasonable, and unlawiu! im

the following particulars:

I.

The Commission crred by approving a rate design that includes an
increase to the monthly residential customer charge without
providing consumers adequate notice of the SFV rate design
pursuant fo R.C. 4909.18 and R.C. 4909.19.

The Commission crred by faikng to provide Adeguate Notice of
the Second Stage Rate increases to the customers of Vectren,
violating customers’ due process rights under the 14" Amendment
to the Counstitution,

The Commission erred when it failed to comply with the
requirsments of R.C. 4903.09, and previde specific findings of fact
and written opinions that were supported by record evidence.

The Commission erred by approving an SFV rate design that discourages

customer conservation efforts in violation of R.C. 4929.05 and R.C.
4905.70.

The Commission erred by approviag a rale design that

~ unrcasonably violates prior Commission precedent and policy.

The Commission erred by imposing the SFV rate design against the

manifest weight of the evidence resulling in unjust and unreasonable rates

in violation of R.C. 4909.18 and R.C. 4905.22.

The reasons for granting this Application for Rehearing are set forth in the

attached Memorandum i Support.
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of VEDO
Energy Delivery of Ohio, Inc., {for
Authority to Amend its Filed Tariffs to
Increase the Rates and Charges for Gas
Services and Related Matters.

Case No. 07-1080-GA-ALR

In the Maller of the Application of VEDO
Energy Delivery of Ghio, Inc., for
Approval of An Alternative Rate Plan for
a Distribution Replaccment Rider to
Recover the Costs of a Program for the
Accelerated Replacement of Cast Iron
Mains and Bate Steel Mains and Service
Lines, a Sales Reconciliation Rider to
Collect Difference Between Actual and
Approved Revenues, and Inclusion in
Operaiing Expense of the Costs of Ceriam
Reliability Programs.

Case No. 07-1081-GA-ALT
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MEMORANDUM IN SUPPORT

1 PROCEDURAL HISTORY

On September 28, 2007, VEDO [iled a Notice of Intent to File an Application for
an increase in its gas rates and an Application for approval of Alternative Rate Plan for iis
Dayton and west central Ohio service area. VEDQ subsequently filed its Application on
November 2¢, 2007. The Application for a Rate Increase and an Aliernative Rate Plan
(together “Application”) will affect all of VEDO's residential customers.

On November §, 2007, the OCC, on behalf of the residential cusiomers of VEDQ,

moved the Commission to grant QCC’s intervention in this case. On November 6, 2007,
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OPAL moved to intervene. The OCC and OPAE Motions to Intervene were granted on
August 1, 2008.

On June 10, 2008, the PUCO Staff’s Report of Investigation (“Staff Report™) was
fited, as wcll as the Financial Audit Report submitted by Bagle Energy LLC. OCC filed
its Objections to the Statf Report on July 16, 2008. OCC and OPAE filed Intervenor
testimony in oppusition to the Company’s Application on July 23, 2008.

Prior to the hearing in this procecding, the parties, including OCC and OPAE
entered into settlement discussions which resulted in a Stipulation and Recommendation
(“Stipulstion’ that was filed on September &, 2008, In the Stipulation, the paitics
agreed, in part, that the Company shall receive a revenue increase of $14,779.153;,
receive total annual revenues of $456,791,4235; and have an opportunity Lo carn an overall
rate of return of 8.89%. The Stipulation also included the parties” agreement Lo a Salcs
Reconcilistion Rider-A {(“SRR-A") to allow the Company to collect deferred revenues
previously approved by the Commission in Case No. 05-1444-GA-UNC.

However, the Stipulation did not resolve all issucs. The Stalf and Company
proposals at hearing catled for the fimplementation of the SFV rate design, which
represented a significant departure from decades of PUCO precedent. OCC and OPAE
opposed the SFV. Under the Stipulation, OCC and OPAE reserved their right to litigate
the raic design issue' and the SFV rate design issuc became the central issue in the
evidentiary hearing that commenced on August 19, 2008.

In the evidentiary hearing in these cases, OCC presented testimony opposing the

Staff’s recommended implementation of an SFV rate design, and also testimony

' Sec Stipulation and Recommendation (Sept. 8, 2008), Paragraph 14,
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demonstrating the adverse effect the SFV rate design will have on low-income customers,
in particular,

Between September 3, 2008 and September 8, 2008, fow public hearings were
held in Sydney, Dayton, and Washington Court House.  Af thuse hearings, various
customers of VEDO spoke in oppusition 1o the rate increase proposed and the SFV rate
design proposed by the Company and the PUCO Staff,

On Scptember 26, 2008, the OCC and OPAE submitted a Joint Initial Brief on the
rate design / SFV issue. VEDO and StafT also submitted Initial Briefs. On Qctober 7,
2008, OCC, OPAE, VIDO and Stalf filed Reply Briefs.

The PUCO issued its Opinion and Order on January 7, 2009, which imposed the
SEV rate design on customers, similar to the Commission’s rulings in the previoas Duke?

and DEO’ rate cases.*

1L STANDARD OF REVIEW

Applications for rehearing are governed by R.C. 4903.10. This statute provides
that within thirty (30) days after an order is issued by the Commission “any party who

has entered an appearance In person or by counsel in the proceeding may apply for

343

rehearing in respect to any matiers determined in the procceding.”™ Furthermore, the

? In the Matier of the Application of Dyke Fnergy Chio, Ine. for an fncrease in Rates, Case No, 07-589-
GA-AIR, Opinion and Order (May 28, 2008).

Y In the Mater of the Application of The East Ohio Gas Company d/bla Daminion East Okio for Authority
10 Increase fates for ils Gas Distribution Service, Case No. 07-829-GA-AIR, Opinion and Order {August
28, 2008).

¥ Opinion and Order at 11,

SRC. 430900
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application for rchearing must be “in writing and shali set forth specifically the ground or
grounds on which the applicant considers the oider fo be unreasonable or unlawful.”®

[n constdering an application for rehearing, Ohio law provides that the
Commission “may grant and hold such rehearing on the matfer specified i such
application, if in its judgment sufticient reason thercfore is made to appear.”’ if the
Copunission grants a rehearing and determings that “the original order or any part thereof
is in any respect unjust or unwarranted, or should be changed, the commission may
abrogate or modify the same * * '8

QCC having been granted mtervention on August 1, 2008 thus meets the statutory
conditions that apply to an applicant for rehearing under R.C. 4903.10. Accordingly,
OCC respectfully requests that the Commission hold a rehcaring on the matters specified

below.

1.  ARGUMENT

Assignment of Error 1: The Commission Erred By Approving A Rate
Design That Includes A Substantial Tncrease To The Monthly Residential
Customer Charge, While Reduciug The Volumetric Rates Without Providing
Consumers Adequale Notice Of The Second Stage SFV Rates, All Of Which
Is Required Under R.C, 4909.18 and R.C. 4909.19.

" stated

The Commission found in its Opinion and Oxder that the “notices at issue
the reasonable substance of VEIDQO’s rate design proposal and “provided suificient

information for consumers to determine whether 10 inguire further into the proposal or

©Id.
"I,
LA

* Ilie notices at issue were netices 1equired under R.C, 4900, 18 and 490919 which pertain to the
newspaper notice publication requirements, and the pre-filing notice, tequired under R.C. 4909.43. OCC’s
Application for Rehearing is directed solely to the newspaper notics required ynder R.C. 4909.18 and
490%.19.
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intervene in the case.”'” In addressing the newspaper notice required under R.C. 4909.18
and 4909.19, the Commission found that the notice had provided “sufficicent information
to consumers to understand that VEDO had proposed a new rate design along with its
proposed increase in rates so that consumers could determine whether to inquire further

into the case or to intervene.”!!

The Commission’s findings are unreasonable and
uniawful and should be reversed by Entry on Rehearing.
A. The Content of the Notice
In a review of this issue, the key question is what did the newspaper notice say
that allegedly gave sufficient information to consuimers that wounld epable thern 1o
understand that VEDO had proposed a new rate design ~ one which drastically deparied
from thirty years of rafemaking precedent:
VEDO proposes changes to the rate design for Rate 310
(Residential Sales Service) and Rate 315 (Residential
Transportation Service) that initiate a gradual fransition to a
straight fixed variable rate for distribution scrvice.!?
Then VEDO provided, as part of the “description of the proposed changes (0 the terms
and conditions applicable to gas service,”'® the proposed rates and the average percentage
increase In operating revenue requested by the utility on a rate schedule basis. VEDO,
however, only provided notice of the proposed charges for Stage 1 rates for Rate 310

and 315, The notice of the charges shows a customer charge of $16.75 per meter

(November-April “winter rates™ and $10.00 per meter (May-October “summer rates™)

" Opinion and Order at 16,

A

"“Sce VEDO Legal Notice Of Publication. Emphasis added.
13

il
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with volumetric charges of $G.1 1937 per Cef for the first 50 Cef plus and $0.10397 per
Cef for all Cefover 50 Cef."

B. The Inadequacies of the Notice

The Notice did not include any explanation of what “straight fixed variable rate
for distribulion service” means, despite the Commission’s conclusion that there was
“sufficient information for a customer to understand that VEDO had proposed & new rate
desipn.” And “straight fixed variable” is surely not a concept that is widely understood
by most customers. Nor does the Company explain what changes there are to inifiate the
gradual transition to the SI'V rate design. Moreover, nowhere in the notice is a “gradual
transition” defined. Missing from the notice as well are the actual Stage 2 rates;, the
average proposed increase to customers under the Stage 2 rates;, and the date at which the
Stage 2 rates are to go into cffeet (2010).

In addition, Stage 2 rates for Rate 310 and 315 were not even mentioned in the
Notice. Under the Stage 2 xates proposed in Vectren’s Application, the customer charge
increases from Stage 1 level sununer rates of $10.00 to $11.96. Under Stage 2, rates
proposed by Vectren winter rates increase from Stage | levels of $16.75 (0 $20.04, The
increased customer charges for Stage 2 were coupled with decreased volumetric rates for
Stage 2 of $0.8574 per Cef for the first 50 Cef, and $0.7624 per Cef for all volurnes over
50. Without notice of the Stage 2 rates customers could not know or undersiand a real
sense of the “changes” to rate design that were being proposed to implement the SFV rate
design. Nonetheless, all that customers saw was the very first year of the proposal, This
served to prevent the typical consumer from understanding that increasing the fixed

portion of the customer charge and decreasing volumetric rates are what is meant by

Hid
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moving, fo the SFV rate design, where eventually there will be no volumetric charges and
only a fixed flat rate customer charge.

Thus VEDO’s customers were given a notice that 1) failed 1o explain what a
straight fixed variable rate for distribution meant; 2) failed to describe what the gradual
{ransition to this undefined straight fixed variable rate meant to them in tetms of therr
customer charge and volumetric rates; 3) failed to alert customers that in 2010 the
customer charge would be increasing again in the winter months to $20.04 and
volumetric rates decrcasing; 4) failed to show customers the impact of Stage 2 rates on
their bill: and 5) failed to show the Company’s 6vcrall plan to move to a full SFV -- with
no volometric rates and a high unavoidable fixed customer charge.

Instead, Vectren’s customers were lefl with the tmpression that their customer
charge would increase from $7.00 year round to $10.00 in the swmmer and $16.75 in ihe
winler, wheit in reality there was much more of an increase to come 1o their fixed [lal rate
unavoidable customer charge. That increase would push the customer charge to $11.96

in the summer and to a whopping $20.04.

C. R.C. 4909.18 and R.C. 4909.1¢ Notice Requircments

‘The notice requirements conlained in R.C. 4909.18 and R.C. 4909.19 are statuiory
and cannot be waived, R.C. 4909.18 provides that, unless otherwise ardered by the
commission, the public utility must file, along with its applicalion to the cormission, “[a]
proposed notice for newspaper publication fully disclosing the substance of the
application.”’® And, irrespective of whether the utility is required to file such notice with

the Cormnission, R.C. 4909.19 provides that the utility must publish once a week for

B OR.C.4909.18
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three consceutive weeks in newspapers of gencral circulation throughout the affected

areas “the substance and prayer of its application”.'®

The Ohio Supreme Court has stated thal the purpose of R.C. 4909.18(E) is “lo
provide any person, firm, corporation, or association, an opportunity to file an
objection to the increase nnder R.C. 4909.19.'" The Ohio Supreme Court has
established two components that a utility must meet to establish that the newspaper notice
complics with R.C. 4909.13(E) and R.C. 4909.19. First, the company must demonstrate
that the Notice “fully discloses the essential nature or quality” of the application. '
Second, the Notice must be understandable and the proposal must be in a (ormat “that
consumers can determing whether to inquire further as to the proposal or mtervene in the
rate case.”’” Meeting both prongs is essential to providing an opportunity for every
person o understand the full context of the propesal and determine whether or not to file

an objection.

The Qhio Supreme Court holding in Committee Against MRT® was thal the
utilities failure to mention the mnovative measured ratc plan service failed to meet the
notice requirements Because VEDO failed to disclose the “essential nature or quality” of
the Stage 2 rates, it failed to meet the first prong of Committee Against MET. As such,
the notice is insufficient, thus violating R.C. 4909.18 and 4909.19, and depriving the

Commission of jurisdiction with respect to Stage 2 rates.

16 R.C. 4909.19 {(emphasis added).

Y conmitiee Against MRT, et. al. v. Public Util. Camm. (1977), 52 Ohio St. 2d 231, 234, {Emphasis
added.}

B Ohia Assoc. of Realtors v. Pub. Uil Comnr. (1979}, 60 Ohio St. 2d 172, 176, 175.
¥ Jd at 176,
2 Commitice Against MR v. Pub. Util. Comm., 52 Ohio St.2d 231 (1977}
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Because the Notice failed to disclose the nature or quality of VED(Q's proposal, it
deprived VEDO's customers of their opportunity to be heard. Customers rcading the
Notice would not have been able fo determine whether to inquire lurther as to the
proposal or intervene in the rate case. Had customers anderstood the drastic nature of the
VEDQ’s propesal, and the dramatic further increases to the customer charge in Stage 2,
coupled with decreased volumetric rates, they would have been able to determine
whether to inquire further or intervenc in this rate case. However, due to the insuflicient
information in the Notice, the public was denied an opporiunity (o present evidence at tho
hicaring opposing Vectren’s radical rate design and was denied the opportunity to
challenge the level of customer charge to be imposed in Stage 2, and the appropriatencss
of transitioning (o the SFV rafe design in vear 2 and beyond.

Vectren also failed to [ulfill the second prong of the Notice test enumerated in
Commirttee Against MRT, because the Notice was not understandable to customers to
enable them to determine whether they should inquire or take further action. By using
the term “straight fixed variable” to deseribe the proposal, Vectren appears to have
deliberately chosen to not disclose the substance of its rate design proposal. Few
customers understand -- or have ¢ver even heard of the term “straight fixed variable.”
Maorcover, although the Company did publish notice of the first stage of its proposal,
VEDO did not publishing the Stage 2 impacts and its future plans to eliminate volumetric
rates completely. Thus, customers could not and would not have understood the vast
change in rate design being proposed by Vectren. This change fundamentally alters the

way customers have been billed for gas distribution service over the past thirty ycars.
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Thus, under the standards sel forth in Committee Against MR, the cuslomers were
unable to determine whether to inquire further into the Company’s proposal.

Without all the crucial information about Stage 2 rates, the “‘essential nature or
guality” of the proposal to increase Stage 2 rates to customers was not disclosed to
VEDQ’s customers. Although customers may have been made aware that the Company
was proposing changes to the rate design, the Nolice gave no clue as to the magnitude of
the propased changes other than for the first year. Nor did it present Vectren's long-tern
plan beyond Stage 2 1o eventually eliminate volumetric rates altlogether and replace them
with a single flat unavoidable customer charge.” Morgover, customers would not have
been able to discem the true nature of the Company’s proposal -- to eventually do away
with volumetric rates and have one very high unavoidable [lat rate customer charge - a
charge that is incurred no matter how little or how much gas is used.

Assignment of Error 2: The Commission Evred By Failing To Provide

Adequate Notice of the Sceond Stage Rate Increases ‘Lo The Castomers Of

Vectren, Violating Customers’ Due Process Rights Under The 14™

Amendment To The Constitution,

“The fundamental requisite of due process of law is the opportututy to be heard.” Due

process for individuals is a constitutional right protected by the Fourtcenth Amendment,

The opportunity o be heard can have no meaning however, it onc is not informed of the

21 1ndeed this is what the Coramission in its Opinion and Order determined to do. The Corpunission ordered
(he customer charge Lo be increased to $18.37 per month, with no volumetric rate after the first year. Sce
Opinicn and Orderat 15,

2 Grannis v. Ordean, 234 U8, 385, 394, 43 5, CL 779, 784 (1914), citing Lowisvilled N.R. Co. v. Selmmidl,
177 U.S. 230, 236 (1900%; Simen v. Crafl, 182 11.8. 427, 436 (1901).

10
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issues in contention and consequently can not make a decision as to whether (o challenge
- ahi .13
or object to ihe matter.

Since VEDO's notice did not sufficiently inform its customers of the issues in
contention, VEDIO’s customers were unable to make a decision as to whether 1o
challenge or object to the matter, Customers” opportunity to be heard could not be
assured or assured under such cireumstances. Consequently, customers’ rights to due

process in the form of an opportunity to be heard were violated.

Assignment of Error 3: The Commission Erred By Approving a Low-
Income Pilot Program Without an Adequate Record to Support the Order.

The fact that there is an adverse affect on low-use customers as a result of
implementation of the SFV rate design in these cases is without question. The
Commission in its Opinion and Order acknowledged:

Noneiheless, as we noted in Duke and DEO, we recognize (ha,
with this changg to rate design, as with any change, therc will be
some customers who will be better ott and some customers who
will be worse off, as compared with the existing rate design. The
levelized rate design will impac( low-usage customers more,
since they have not been paying the entivety of their fixed costs
under the existing rate design. Higher use customers who have
been overgaying their fixed costs will actually experience a rate
reduction.”

‘The Comniission’s Opinion and Order attempts to mitigate this adverse effect by
claiming that low-usage customers have not been paying the enfivety of their fixed cosis.

This statement is made without citation, and without any prior Commission proceeding or

precedent that found that high-usage customers were over-paying fixed costs under the

¥ See for cxample Mullane v. Central Hanover Band & Trust Co., 339 1.8, 306, 313, 70 8. C. 652 (1950),
where the Court noted that “[t]he right to be heard tas little reality o1 worth unless one is informed hat the
maiter is pending #nd can choose for himsell whether to appear or defauit, acquicsee or contest.”

# Opinien and Order at 14. Emphasis added.

it
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previous rate design. In fact, the PUCO has never made such a finding of fact. Instead,
1his statement is made after-the-fact and in the face of over 30 years of precedent” using
a rate design with a lower fixed customer charge and a higher volumetric rate. As a
result, customers are being forced to accept the financial fallout from this unsubstantiated
claim being transformed into tact. This statement by the Comimission is a self-{ulfilling
conelusion to support an otherwisc unsupportable decision. The record is clear as to the
impact that the SFV rate design has on low-use customers; however, the actual impact
that an SEV ratc design will have upon VEDOs low-income customers, especially non-
PIPP low-use and low-Income customers, 1s debatable.

The record in this case does not answer the question of how the SFV rate design
impacts the non-PIPP low-income customer. [t would seem axiomatic that such a
fundamental question would be fully cxplored and analyzed prior to approving such a
dramatic change in policy, and wot after-the-fact. The Commission has approved the
SFV rate design in this case and in the Duke and DEQ rate cases, without a full and
complete understanding ol the harm that it may cause. Using another governmental

regulation analogy, this would be the equivalent to the FDA granting approval for a new

2 See Tt Vol 1 at 204, where My, Puican referenced a 1978 case. Tu the Malter of the Application of
Columbia Gas of Ohio, Inc., for an increase in the rates lo be charged and collected for gas service in the
vilfager of Mt. Sterling, Oltio, Case No, 77-1309-GA-AIR, In the Matter of the Application of Columbia Gos
of Chip, nc., for un increase iy the rates to be charged and eollected for gas service in the Clfy of Marting
Ferrv, Oltio, Case No. 77-1428-GA-ATR, Opinion and Order at 12-13 (May 24, 1979). Whers the
Comniission noted that “In these proceedings, applicant proposes (o replace this rate with a rate structure
incorporating a fixed monthiy customer charge reflecting costs which do not vary with usage and a uniform
rate per Mef for gas consumed.” ai 12. The Conumission {ariher concluded that, “The Commission hay
approved iy type of rate schedule in the belief that it Is cost-justified and with the interests of
conservation firmly in view” (enmphasis added) at 13. Thus the Comrmission recognized » customer charpe
colaprised of a low customer charge and a volumetric rate better served congervation.
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drug before knowing the full extent of any potential harmful effects of that new drug.™ 1t
is the responsibility of the drug manufacturer - as 4 proponent -- to demonstrate that the
product is not dangerous.”’ Similarly it is the responsibility of VEDO and Staff -- as the
proponents of the SFV rate design -- to demonstrate that the SFV rate design will not
harm non-PIPP low-income customers. It is not an intervening parties’ responsibility to
prove that the SFV rate design is not just and reasonable, but instead it is the Company’s
burden to prove that the change fo an SFV rate design is just and reasonable.”

The 8FV rate design approved by the Commussion is bad public policy for
VEDO's low usage and low-income residential customers who will now be forced (o
subsidize VEDO’s larger and high-use customers. The SEV rale design has the effect of
making the disiribution cost per Mef thaf a customer faces higher at lower consumption
levels than at higher consumption levels.”? Such a rate design is inherently unfair to low-
usage low-income customers, who because of their linited means, hkely live 1n smalier
dwellings, such as apartments, and use less natural gas than homeowners with large
homes. The SFV rate design is niot only unfair to these customers with small incomes, it
is extremely insensilive in its timing; coming on the heels of several years of belt-

tightening by America’s working poor, amidst a nationwide mortgage foreclosure crisis

2 1y the Matter of the Application of Qhie Edison Company, the Cleveland Electric Huminaiing Company
and the Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant to R.C.
4928 143 i the Form of an Electric Seeurvity Plan, Case No. 08-935-EL-880, Prefiled Testimony of
Richard Cabaan at 17-18 {(October 6, 2008).

.

28 In 2 take case, therc is no dispute that the Company has the burden of proving that its Application is just
and reasonable, R.C. 490918 states that, “[AJt such heaving, the burden of proof to show that the
propasals in the application are just and reasonable shall be upon the public utility.” Emphasis
added. R.C. 490919 also slates, “JA any hearing involving rates or charges sought tw be increased, the
turiden of proof to show that the increased rates or chavges are just and reasonable shall be on the
public u(ility,” Emphasis added.

% Qeaff Ex. No. 3 (Puican Direct Testimony) at 6 {Angust 22, 2008).
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and with the country in a looming recession and possibly facing a depression, a fact
uncontested in the record.™

The Commission stated a concern with the impact that the change in rate structure
would have on some VEDQ custoimers, and recognized that some relief was waranted
for those customers. Such a finding resulled in an Opinion and Order that is intemally
inconsistent.- On one hand the PUCO declared that the SFV rate design to be a superior
option to a revenue decoupling mechanism with a lower fixed customer charge.” Yc:.z, on
the other hand, the PUCQ acknowledged the negative impact that the SFV rate design
would have on non-PIPP low-income customers.”

In the previous cases, we approved a pilot program available to a
specified number of eligible customers, in order to provide
incentives for low-income customers to conserve and to avoid
penalizing low-income customers who wish {o stay off of
programs such as PIPP. We have emphasized that the
implementation of the pilot program was important to our
decision to adopt 2 levelized rate design in that ease. Therefore,
the Commission finds that VEDQ should hkewise implement a

- one-year low-income pilof program aimed at helping low-income,
low-use customers pay their bills,

As in the prior cases, the customers in the low-1ncome pilof
program shall be non-PIPP low-usage customers, verified af or
below 175 percent of the poverty level. DEO’s program should
provide a four-dollar, monthly discount fo cushion much of the
impact on qualifying customers, This pilot program should be
made available one year to the first 5,000 cligible customers.”

Thus for the fivst year of the SFV rate design, the eligible non-PIPP low income

customers will only experience an increase from $7.00 per customer per month to $9.37

M Qpinios and Order at 15
M id at11-13,
21 at 14,

* Id., Emphasis added.
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per customer per month.** However in year two -- when the pilot program expires - the
same non-PIPP low income customer will experience an gven greater increase — from
$9.37 per customor per month to $18.37 per customer per month. Thus any “penalty”
that may have been avoided in year one is more than doubled in year two and beyond.

To the extent that the Commission ordercd this smalt offering to help low-use
low-income customers who will be penalized through the implementation of SI'V, it
remains entitely unclear why this benefit evaporates after one year when the SFV will be
in place for a longer period of time. Moreover, the Commission failed to explain why
such an itportant program for VEDO should be only one-haif the size of Duke’s,
especially with no evidence in the record that VEDO has half the non-PIPP low income
customers that Duke has. If the low-income pilot is to have any significance and benefit
for non-PIPP low-income customers, then it must be available to a comparable number of
customers - which for VEDO would be approximately 10,000 customers, and it should
 extend beyond year 1.

The Commission’s Opinion and Order established a rationale for the low-income
pilot program, but the Commission provided no analysis to support how the approved
pitot program would be sufficient to achieve the stated purpose, for either year onc or
beyoud. The Opinion and Order stated:

In the previous cases, we approved a pilof program available to a
specified number of eligible customers, in order to provide
tncentives for low-income customers to conserve and to avoid

penalizing low-income customers whao wish (o stay oft of
programs such as PIPP.*?

3 The increase will be limited to $2.37 because of the $5.00 pilot program credit,
* Opinion and Order at 14,
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The pilot program was approved by the Commission without the benefit of sufficient
understanding of the extent of the need that the Commission allegedly addressed. As
QCC witness Colton stated:

We found that exactly half (50%) of Ohio's low-income natural gas

customers had natural gas burdens of below the mininmun

neeessary for those households to gain benelits from participation

in the Ohio PIPP,**
Thus, it 15 not unreasonable to conchude that there arc thousands of non-PIPP low-income
eustomers in YEDO’s service territory, In such a case, the Commuission’s pilot program
for 5,000 customers for only one year ts woefully inadequate and will not come close to
meeting the need caused by the SFV rate design,or achieving the Commission stated
goals,

Assignment of Error 4 The Commission Tirred By Approving An SFV Rate

Design That Discourages Customer Conscrvation Efforts In Violatioun Of

R.C. 4925,05 And R.C, 4905.70.

The SFV rate design approved by the Commission does not promeote customer
efforts to engage in conservation of natural gas, and instcad would cncourage increasad

usage of natural gas. Such a rate design is contrary to the State policy:

(A)  Itisthe policy of this state to, throughout this state:

% o
{4y  Encourage muovation and market access for cost-effective
supply-and demand-side natural gas services and ,goa)ds;j57

The SFV rate design approved by the Commission impedes the development of

Demand Side Mangement {“TDSM"} innovation in Ohio for a mumber of reasons. The

SFV rate design sends consumers the wrong price signal; it will harm consumers who

¥ OCC Fx. No. 2 (Colton Direct Testimony) at 28 (July 23, 2008).
MR.C. 4929.02.
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have invested in energy efficiency by extending the payback period; and it will take away
coutrol that conswmers have over their utility bills.

Instcad of impeding DSM prograns, the Commission has a statutory duty to
initiate programs that promote conservation. R.C. 490570 states:

The public utilities commission shall initiate programs that will

promote and encourage conscervation of energy and a reduction in

the prowth rate of energy consumption, promote ceonomic

efficiencies, and take info account fong-run incremental costs.
The SFV rate design serves the Company’s limited cost recovery interests, but fails to
promote conservation for the reasons discussed below. State policy and statutory
mandates direct the Comimission to act in such a manner so that the rate design it imposcs
on customers has a positive cffect on encrgy conservation.

The Commission has the responsibility {o approve rates thatl are just and
reasonable.® An SFV rate design does not meet the State policy of promoling energy
efficiency’ and violates the legislative mandate to the Commission to initiate programs
to protnote and encourage conservation. It is important as part of the regulatory
compact to make energy efficiency a success, that the Commission consider not only
company incentives and revenues but also customer incentives to parficipate in programs.
1f customers invest in energy efficiency only to see their payback periods extended, this
may have a chilling effect on continued investtents in energy efficiency. Such an
oulcome is anathema 1o the intent of the law, Thercfore, the SFV rate design results in

the implementation of ratcs that arc unjust and unrcasonable, and the Commission should

reverse its Opinton and Order on rehearing.

WR C. 490918 and B.C. 490919
¥ R.C. 492902(A)4).
0 R.C. 4905.70.
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A. The SFY rate design sends the wrong price signal fo consumers.
The Commission’s Opinion and Order improperly stated that a “levelized rate

"4 This contradicts the fimdamental fenet

design sends better price signals to customers.
that high natural gas commodity prices generally send a signal to consumers that
encourages conservation. The SFV ratc design contradicts that basic message because it
decreases (he volumetric ratc while significantly increasing the fixed portion. At a time
when VEDO’s margina!l costs for natural gas and energy prices generally are increasing,
the SFV rate design sends the wrong price signal t0 customers, because as consumers ase
more nahiral gas the per unit price decreases under the STV design. This is absolutely
the wrong price signal to send consumers making decistons on the consumption of a
precious natural resource,

The SFV rate design fails to send the proper price signal 10 encourage
conservation. To the cxtent that the Company and/or Stalf are concerned ihat the present
rate design (consisting of a lower customer charge and a higher volumetric rate} does not
enable the Conipany the abihty to collect sufficient revenues, it should not be ignored
that the regulatory principles have long been in place that a Company is not guaranteed
cost recovery. Rather rates ave scf by the Commission in order to permit the Company
an “opportunity” to collect a fair rate of relurn -- raies are not designed fo “guarantee”

the utility anything.“z The opportunity to develop a more stable revenue stream can be

' Opindon and Order at 12,

¥ Bivefield Water Works & fnprovement Compaity v. Pib. Serv. Comm. of West Virginia, 438, Ct. 675,
O9Z (June 11, 1923) (A public utility is entitled to such rates as will permif it to earn a refurm on the value
of the property which it employs for the convenience of the public * * *; but it has no conslitutional right to
profits such as ave realized or anticipated in highly profitable enterprises or speculative ventures.')
Emplmsis added.
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addressed by the nmplementation of a decoupling mechanism with appropriate
safeguards, in a manner that does not discourage customer conservation efforts.

The only conclusion that the Conunission should have reached in these cases is
that the price signal from the SFV rate design is improper, Therefore, the Commission
should reverse ifs Opinion and Order approving the SFV rate design on rehearing because

the resulting rates are unjust and unreasonable.

B. SEY rate design removes the customers’ incentive to invest in encrgy
efficiency because the SFV rate design extends the pay back period
for encrgy cfficicncy investments made by consumers.

The Commission noted thaf a “critical™’ component of its decision on the SFV
rate design was the provision for energy efficiency projects. The Opinion and Order
lauded the establishment of the programs because they were “consistent with Ohio’s
cconomic and energy policies.”™ However, the QOpinion and Order was selective with
what parts of the decision are consistent with the staie economic policy and which pats
are not. For example, the Opinion and Order imposed the SFV rate design despite the
fact that it will lengthen the payback penod for energy efficiency investments,
Customers who have invested in energy efficiency measures such as additional home
insulation, more efficient farnaces and water heaters -- as a rational response to

increasitig gas costs, and in response to the very same state economic and energy policies

that the PUCO touted -- wili see their investment refurns diminished and payback periods

# Opinion and Ordey at 12.
i
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lengthened as 2 result of the change to an SFV rate design.” This is another reason that
the SFV rate design discourages conscrvation.

This 1ssue becomes even more important in light of the fact that many of the
conservation efforts that customers have undertaken in the recent past were also based on
the current rate design which provided customers greater incentive to conserve, This is
becausc the current rate design consists of a lower lixed customer charge and a higher
volumetric charge. Prior to the imposition of the SFV rate design, customers could see a
direct reduction in bills as a result of less usage due to conservation efforts. Customers
made those conservation investiment decisions in good faith and in reliance on the
regulatory rate design in place consistent with the very same policies that tout encrgy
efficiency cfforts. It is patently unfair to now change the rules that customers relied on.

A change to the SFV rate design will extend the payback period of energy
efficiency investments hecause a greater portion of the bill will be recovered in the fixed
charge and a smaller portion in the volumetric portion.*® M. Puican dismissed this
difference cluiming that it was an atfificial price signal.”’ But the fact remains that if the
goal is to achieve maxirmum conscrvation, then the best price sigoal is one that inclodes
the largest volumetric charge and the lowest fixed charge. This is consistent with the fact
that the actual commodity of gas which comprises the largest portion of a customer’s
total bill is based on volume.

Mr. Puican attempted to defend his position by indicating that the artificial

inflation of the volumetric charge beyond cost would lead to an over-investment in

1 OCC Bx. No. 3 (Novak Direct Testimony) at 21
Hpe, Vol VE{Puican) al 26 (Aug. 28, 2008).
47

Td.
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conservation,” However, despite this dubious claim, there s absolutcly no evidence in
the record of any instances of over-investment in conservaiion as a result of the current
rate design.

Because the SFV rate design lengthens the pay back period for conservation
investments, the SIV rate design has the effect of reducing the customer’s incentives 1o
invest in energy effictency. The cost per unit under the SFV rate design declines as
consumption grows which sends the wrong price signal, and the customers who invest in
energy efficiency investments face longer payback periods.*” The Commission was faced
with a decision to implement a rate design that has a negative impact on a customer’s
payback analysis, or a rate design that positively impacls the payback analysis. In order
to adhere to the state policy in R.C. 4929.02 and R.C. 4905.70, the Commission must
implement the latter rate design. In these cases, that would be the rate design that
includes a smaller customer charge ($7.00), a higher volumetric rate, and a decoupling
mechanism with appropriate safeguards.

Making a radical rate design shifl to a SFV rate design is especially unfair for
customers who have invested to become more cnergy efficient as a response fo actions
urped by State and Federal energy efficiency policies. in this sense, an SFV rate design
reduces some of the control customers have over thelr uiility bills, because more of their
hill is uncontrollable or fixed and less is controltable or dependent on their volumetric
UsApC.

The reduction that would be madc to the volumetric rate resulting from an

increase to the customer charge under an SFV rate design could affect consumers’

1, ar 27 (Aug. 28, 2008).
¥ OCC Ex. No. 3 {Novak Direg! Testimony) at 21.
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conservation investment decisions. Although the commaodity costs do represent the
largest portion of a residential customer’s bill, the reality is that consumers have made
conservation decisions based on the current level of volumetric billing. RBased on this
evidence, it is a given that the SFV rate design will reduce the benefits and will extend
the payback period of energy efficiency investmenls. Therefore it should not be
approved by the Comnuission,

In reality, each consumer is different in how they approach energy efficiency
investiment decision-making. The Commission’s role is to put in place a rate design that
will be most effective at removing barriers or most effective at promoting consumers’
investment in energy etficiency. The only conclusion that the Commission can reach is
that the SFV rate design, and the rates proposed there under, extend the payback period,
and arc therefore unjust and unreasonable and should not be approved by the
Commission in these cases,

Assign ment of Exror 5: ‘The Commission Erred By Approving A Rate
Design That Unreasonably Violates Prior Commission Precedent Aund Policy.

The PUCO has identificd gradualism as one of the regulatory principles that it has
incorporaled as part of its decision-making process.” However, for gradualism to have
any legitimacy as a regulatory principle, it must be applied with a certain level of
consislency and transparcncy and not haphazardly or in a manner designed to mercly
justify the end results. Gradualism had been relicd upon in prior cases in such a manner
that increases to the fixed portion of the customer charpe were limited to $1.00 to $2.00

per customer per month.>* Towever, in this case, the PUCO Staff claimed that almost

® Sraff Ex. No. 3 (Puican Ditect Testimony) at 9.,
3 gee footnotes 56-64,

22

0084



doubling or tripling the customer charge -- increases of $0.37 and $11.37 -- reflect
gmchmlisnft.5 * The PUCO unreasonably relied on the Company and Staff argument that
the principle of gradualism has not been ignored by the implementation of the SFV rate
design, despite a claim that, “the Commission is sensitive to the impact of any rate

537 the Opinion and

increase on customers, especially during these tough econcmic times
Order nonetheless imposed increases of $6.37 and $11.37 per customer per twonth over 4
two-ycar period, without any resemblance to the principle of gradualism that the PUCO
adhered fo for over thirty years. Thus, after two years, customers will sce their customer
charge nearly triple. Given that the current customer charge is $7.00 per cusfomer per
month, thesc increases arc not gradual increases. Rather these increases to the fixed
portion of the customer charge represent enormous increases in the customer charge and
they violate the principle of gradualism. This demonstrates the PUCO’s fatlure to be
guided by its own regulatory principles in these cases. Such disregard for the principle of
gradualism hartns VEDQ’s residential consumers and the regulatory process.

The Opinion and Order ignored numerous prior cases where gradualism was
applied in a much more reasoned and measured manner. In 4 Columbia Gas case, , the
Commission noted that the Staff recommended a Customer Charge of $6.00, which was

lower than the calenlated charge of $7.79, based on principles of gradualism and

stability.”" As part of its decision, the Commission concluded:

53 Tr. Vol. IV (Puican) at 113-114 (August 25, 2008).
* Opinion & Order at 15.

M Jn the Matter of the Applications of Columbia Gas of Okio, Inc., to Establish @ Uniform Rate for Netiwral
Gas Service Within the Company s Lake Erie Region, Northwest Region, Central Region, Bastern Regfon,
and Southeasters Region, Case No. 88-716-GA-AIR et al, (1988 Columibia Gas™), Opinion and Order at
87 (Octaber 17, 1989},
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While it is true that the customer charge proposed by the staff
might not recover all customer-related costs, it is important to
note that costs, while very important, are not the only factor to
consider in establishing the charge. The Commission must also
consider the customers’ expectations, acceptance, and
understanding in setting rates and balance these [actors
accordingly with the determained costs.”

In accepting the Staff position in the 1988 Columbia Guas case, the Commission noted

that “[t]he Staff’s application of the accepted raternaking principles of gradualism and

stability is reasonable.™

Both the Staff Repart and the Opinion and Order in another Columbia Gas case,”’

echoed the same belief in and reliance on gradualism, The Commission noted that:

Stall contends that its proposed customer charge o[ $6.25 is
reasonable, since the customer charge is meant to provide a vtility
only with a partiat recovery of its fixed costs and since the charge

it proposes is in keeping with the accepted ratemaking principles of
graduatism and stability.*®

‘The Commission further elaboraled on these principles, when it ruled that:

We heard a great deal of testimony at the local hearings regarding
the detrimental impact that an increase in the customer charge
would have on low- income castomers (Sce, Cincinnati Tr, 29-30,
54,61, 93). We believe that it is appropriate in this casc to
keep the customer charge at its current level in order to
minimize rate shock that would otherwise be expericneed by
residential enstomers. ™

% Id. at 89. Bmphasis added.
.

*? In the Matter of the Applications of Columbia Gas of Ohio, Inc., to Establish q Uniform Rate for Natural
Gus Service Within the Company s Northwestern Region, Lake Evie Rogion, Central Region, Fastern
Region, and Southeastern Region, Case No. B9-616-GA-AR et al. (1989 Columbia (as™), Opimon and
Order at 80-82 (April 5, 1990).

#1989 Colwmbia Gas a1 80,

3 tu the Maiter of the Application of the Cincinnati Gas & Electric Company for an Increase in Its Rotes
Jfor Gas Service to All Jwrisdictional Customers, Case No, 95-650-GA-ATR, Opinion and Order at 46
{December 12, 1996). Binphasis added.
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The Staff view of gradualism, as noted throughout the many Sta{f Reports, has
been in the context of Company-proposed cusiomer charge increases of only $2.00 (o
$4.00. In most cases, the Staff Report notes that in making its recommendation, the Staff
recognized and presesibed to ratemalang principles of gradualism within the revenue
distributions.®® This same language also appeared in Northeast Ohio casewhere the Staff
Report stated, “[i]n recommending customer charges, Staff recognizes and prescribes to
the established ratemaking principle of gradualism within the revenue distribution.”®!

The same or similar statement appears in the Cincinnati Gas & Eleetric, Case No.
01-1228-GA-AIR, Staff Report,” in the Cincinnati Gas & Electric, Case No. 92-1463-
GA-AIR Staif Report,” Columbia Gas of Ohio, Case No. 91-195-GA-AIR Staff
Report,® Dayton Power & Light Company, Case No. 91-415-GA-AIR Staff Reportf’5
and the River Gas Company, Case No. 90-395-GA-AIR Staff Report *

The Commission in its Opinion and Order conternplated the potential harmful

effects of rate shock from the SFV rate design, but never acted upon its query:

¥ 1y fhe Matter of the Complaint and Appeal of Oxford Nuturel Gas Company from Ordinance No. 2896,
Passed by the Councit of the City of Oxford on February 7, 2006, Case No. 06-350-GA-CMR, Stafl Report
at 26 {Septainber 19, 2007).

S i the Matter of the Application of Novtheast Ohte Natural Gas Corp. for an [ncrease in i1y Rates and
Charges for Natural Gas Service, Case No, 03-2170-GA-ATR, Staff Report at 44 (August 29, 2004).

I the Matter of the Application of the Cincinnati Gas & Electric Company for an Increase in jis Guas
Rates in its Service Tervitory, Case No, 01-1228-GA-AIR, Staff Report at 57 (Fanuary 1, 2002),

3 1y the Matter of the Application of the Cincinnaii Gas & Electric Company to File an Application for an
hicrease in Gas Rates in fis Service Areq, Case No, 92-1463-GA-AIR, Staff Report at 29 (March 17, 19933,

8% in the Master of the Application of Colunbia Gas of Ohie, Inc., tv Increcsse (Gas Seles and Certain
Transporiation Rates Within ifs Service Area, Case No. 91-195-GA-AIR, Staff Report at 58 {August 25,
1991} .

5 i the Matter of the Application of the Dayton Power and Light Company for Authority 10 Amend its
Fited Trriffe to fncrease the Rates and precedents Charges for Gas Service, Case No. 91-415-GA-AIR,
Staff Report at 45 (November 13, 1991).

® 11t the Maiter of the River Gas Companrty for Autherity to Amend ils Filed Tariffs to Increqse the Rates
and Charges for Gas Service, Case No. 90-395-GA-AIR, Staff Report at 31 {October 29, 1990).
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Before strictly applying cost causation we must consider and

balance other important public policy outcomes of rate design., * *

* Can it be implemented without rate shock - that is, with

sengitivity to gradualism?®’
Historically, the principle of gradualism has been accepted in the form of mitigating a
customer charge “increase” from $6.77 to $6.00% or from $5.23 to $5.00% or even
keeping it at $5.70.™ During that period when the gradualisin principle was adhered {o
the commodity prices were gencrally more stable. However, there 1s no evidence to
support an argument for adherence to the principle of gradualism only at a tune when
commodily prices arc at a lower level. The Commission should adhere to the principle of
gradualism when considering a $7.00 customer charge may increase to $13.37 or $18.37
per customer per month, especially when the commodity prices are over $8.00/Mcf.”
The need for gradualisim grows as consumers face greater costs; the need does not
decline,

The problem with the Commission’s Opinion and Order is that it is not a long-

term move o the SFV rate design. Should such a shift occur, it shonld be gradual with

sinall incremental increases in the fixed customer charge and with the opportumty to

cvaluate its impact on customer conservation and alfordability.

7 Onder at 25.

8 1 the Matter of the Application of the Cincinnati Gas & Eleciric Company (o File an Application foi an
fncrease in Gas Rates in ity Service Areq, Case No., 92-1463-GA-ATIR, Statf Report at 29 (March 17, 1993).

¥ I the Matter of the Application of the Dayior Power and Light Company for Authority to Amend ifs
Filed Fariffs v Increase the Rates and precedents Charges jfor Gas Service, Case No. 91-415-GA-AIR,
Staff Report at 45 {(Movember 13, 1991).

111 the Matter of the Application of the Cincinnati Gas & Elcetric Company Jor an Increase in Its Rates
Jfor Gas Service to All Jurisdictional Customers, Case No., 95-656-GA-AIR, Opinion and Order at 43-46
{December 12, 1996).

1 S1afl Ex. No. 3 (Puican Prefiled Testimony) at 3-4 {August 22, 2008).
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Asstgnment of Brror 6: The Commission Erred By Imposing The SFV Rate

Design Against The Manifest Weight Of The Evidence Resulting Jn Unjust

And Unreasonable Rates In Violation Of R.C. 4909,18 And R.C. 4905.22,

One of the keys to the PUCO’s decision to impose the SFV rate destgn was the
usc of PIPP custoiners as a surrogate for all low-income customers.”” Tn making this
decision, the Commission completcly accepted and velied on the testimony of the Staff
witness on this issue.” It is noteworthy that other than making this statement, the Staff
provided no objective evidence or statistical data to support this position. Instead, only a
subjective conclusion was provided -- one that justified the end conclusion m favor of the
SFV rate design. Inasmuch as Stalf provided no objective data or statistical information
in support of the statement, the OCC and other intervenors were denied an opportunity to
explore the credibility of such information,

In contrast, the OCC presented the testimony of Roger Colton which relied on
statistical analysis of data provided by the Energy Information Administration”” and
United States Census data.”® Despite the fact that Mr. Colton based his obscrvations and
conclusions on objective data and statistical analysis, the Opinion and Order compietely
discounted his testimony.”® In doing so the Commission held Mr, Colion’s festimony to a
significantly higher standard than the testimony provided by Staff. This double standard
was unfair and had the impact of shilting the burden from Staff -- who relied on P1PP

customers as a surcogate for all low-income customers -~ o the OCC.

i
M OCC Ex. No. 2 (Colton Direct Testimony ) at 7 (July 23, 2008).
¥ 1d. ar 7-10.

" Opinion and Order at 13.
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The Opinton and Order stated that the data relied on by Mr. Colton “may be
unreliable.”’”’ However, this conclusion ignored Mr, Colton’s explanation:

‘The caution about census -- the use of ¢census information on
expenditures docsn’t go to the sample size. The caution goes to
using the American Community Survey to establish the - the
answer is ves 1 am awave of this caution. The caution gocs 1o
using the census data to establish the -- the actual dollar figure for
a ~- for a natura! gas bill, and it doesn’t apply simply 1o the
Amcrican Community Survey. It applies to Depariment of fabor’s
Consumer Expenditure Surveys and any other survey because
people tend to overstate their -- their natural gas bills and [ don’t -
I didn’t belicve when T use this data, I use it because { don’t
believe thal caution is applicable to -- to what I used it for in that 1
don’t use the American Community Survey to say that the natural
gas bill in Montgomery county or the natural gas bill in Ohio is
$21.03. What I used it for was to establish the relationship
between - between iucomes to look to see whether the bill for low
income households versus middle income households versus high
income houscholds, what those relalionships are.

The Opinion and Order nonetheless concluded that, “We find that the record
demonstrates that low-income customers, on average, would actually enjoy lower bills

*" The record may indicate that PIPP customers -- who

under the levelized rate design.
are higher use customers -- may benefit from the SFV rate design, but the record does not
indicate that non-PIPP low income customers will fare us well. In fact, by relying on an
average of PIPP and non-PIPP customers to reach that conclusion, the PUCO actually
confirmed Mr. Colton’s testimony. This [law underlies one of the key premises to the
decision to impose the SFV rate design on customers.  As such, both the premisc and

conchusion are flawed and the Commission should correct this flaw by reversing its

deciston on the SFV rate design.

T,

™ (pinion and Order at 13, Emphasis added.
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Without the aceeptance of Staf”s nnsupporied statement regarding PIFP
customers as a surrogale for non-PIPP low-income customers, it is uncontroverted that
the SFV rate design has a negative impact on Jow-income customers. Thus the resulting

rates are unjust and unreasonable.

Iv. CONCLUSION

For the reasons set forth herein, the Commission should issue an Entry on
Rehearing that reverses the Iinding and Order approving the straight fixed variable rate
design. Additionally, the Commisston should reverse its finding that the notice provided
for Stage 2 rates was sufficient, and should order the Company to reissue a corrected
Stage 2 notice and conduct proceedings focusing on the appropriatencss of the Stage 2
rates.

Respectiully subrmitied,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS® COUNSEL

ichael E. Idzkowski
Agsigtant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Colombus, Ohio 43215-3485

Telephone: (G14) 466-3574
grady@oce.state.ob.us
seriogRocc.state. ob.ns
idzkowski@oce.state.oh us
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BEFORE

THE PUBLIC UTILITITES COMMISSION OF OHIO

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its
Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of an Alternative Rate
Plan for its Gas Distribution Service.

In the Matter of the Application of The East
OChio Gas Company d/b/a Dominion East
Ohio for Approval to Change Accounting
Methods.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion Bast
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Pipeline
Infrastructure Replacement Program
Through an Automatic Adjustment Clause
and for Certain Accounting Treatment.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with Automated
Meter. Reading and for Certain Accounting
Treatment.

)
)
)
)

S e g S R R e T

B e i i g

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-CA-AAM

Case No. 08-169-GA-ALT

Cage No, 06-1453-CA-UNC

OPINION AND ORDER -

The Commission, considering the above-entitled applications, the testimony, the
applicable law, the proposed stipulation, and other evidence of record, and being
otherwise fully advised, hereby issues its opinion and order.

ing are an
Tnis i@ to cercify that the imagez appaer
acourate and complete reprodustioca of e case file

documant delivaered in the ragquiar course of &\f.’ingagﬂ o
Techmician . ... .. Date Processed T0_ = TG
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APPEARANCES:

Jones Day, by David A. Kutik, North Point, 901 Lakeside Avenue, Cleveland, Chio
44114-1190, Mark A. Whitt, Meggan A. Rawlin, and Andrew ], Campbell, 325 John H.
McConnell Boulevard, Suite 600, Columbus, Ohio 43215-2673, and Jean A. Demarr, 1201
East 55% Street, Cleveland, Ohio 44101, on behalf of The East OQhio Gas Company d/b/a
Dominion East Ohio.

Vorys, Sater, Seymour & Pease, LLP, by W. Jonathan Airey and Gregory D. Russell,
52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of the Ohio Oil & Gas
Association.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, and Michael ]. Settineri, 52 East Gay Street, Columbus, Ohie 43216-1008, on
behalf of the Integrys Energy, Inc.

Schwarzwald & McNair, LLP, by Todd M. Smith, 616 Penton Media Building, 1300
East Ninth Street, Cleveland, Ohio 44114, on behalf of Utility Workers Union of America,
Local G555.

John M. Dosker, 1077 Celestial Street, Suite 110, Cincinnati, Ohio 45202-1629, on
behalf of Stand Energy Corporation.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215.3927, on behalf of Dominion Retail, Inc.

David C. Reinbolt and Colleen .. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, Mark 5. Yurick, and Matt White,
65 East State Street, Suite 1000, Columbus, Ohio 432154213 and Vincent A. Parisi, 5020
Bradenton Avenue, Dublin, Ohio 43017, on behalf of Interstate Gas Supply, Inc.

The Legal Aid Society of Cleveland, by Joseph P. Meissner, 1223 West 6% Strect,
Cleveland, Ohio 44113, on behaif of The Neighborhood Environmental Coalition, The
Empowerment Center of Greater Cleveland, Cleveland Housing Network, and The
Consumers for Fair Utility Rates

Sheryl Creed Maxfield, First Assistant Attorney General of the State of Ohio, by
Duane W. Luckey, Section Chief, by Stephen A. Reilly and Anne I. Hammerstein,
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Assistant Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of
the staff of the Public Utilities Commission of Ohio.
Janine L. Migden-Ostrander, Ohio Consumers” Counsel, by Joseph P. Serio, Larry 5.

Sauer, and Gregory ]. Poulos, Assistant Consumers’ Counsel, 10 West Broad Street,
‘Columbus, Ohio 43215-3485, on behalf of the residential utility consumers of The East
Ohio Gas Company d/b/a Dominion East Ohio.

OPINION:

L HISTORY OF THE PROCEEDINGS:

The applicant, The Bast Ohio Gas Company d/b/a Dominion East Ohio (DEO or
company), is a natural gas company as defined by Section 4905.03(A)(6), Revised Code,
and a public utility as defined by Section 4905.02, Revised Code. DEQ distributes and sells
natural gas to approximately 1,200,000 customers in approximately 400 eastern and
western Ohio communities (Staff Ex. 1, at 1). DEO’s current base rates were established by
the Commission in Case No. 93-2006-GA-AIR, Opinicn and Order (November 3, 1994).

On July 20, 2007, DEO filed its notice of intent to file an application to increase its
rates for gas distribution service in its entire service area subject to the jurisdiction of the
Commission. By entry of August 15, 2007, the Commission approved the requested test
year of January 1, 2007, through December 31, 2007, and the date certain of March 31, 2007.
The Commission also granted DEO's request to waive certain of the standard filing
requirements for various financial and informational data.

On August 30, 2007, DEO filed applications for approval of an increase in gas
distribution rates, for approval of an alternative rate plan for its gas distribution service,
and for approval of an application to modify certain accounting methods, in Case Nos. (07-
829-GA-AIR  (07-829), 07-830-GA-ALT (07-830), and 07-831-GA-AAM (07-831),
respectively. On December 13, 2006, DEO filed an application in Case No. 06-1453-GA-
UNC (06-1453), requesting approval of tariffs to recover, through an automatic adjustment
mechanism, costs associated with the deployment of automated meter reading (AMR)
equipment. On February 22, 2008, DEO filed an application in Case No. 08-169-GA-UNC
(08-169) requesting approval of: tariffs to recover, through an automatic adjustment
mechanism, costs associated with a pipeline infrastracture replacement {FIR) program; its
proposal to assume responsibility for and ownership of the curb-to-meter service lines;
and the accounting authority to defer the cosis associated with the PIR program for
subsequent recovery. By entry of April 9, 2008, the Commission, inter alia, granted DBEO's
request to consolidate these five cases,
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By entries issued April 9, 2008, and June 27, 2008, the motions to intervene filed by
the following entities were granted: the Neighborhood Environmental Coalition, the
Empowerment Center of Greater Cleveland, the Cleveland Housing Network, and the
Consumers for Fair Utility Rates {jointly, Citizens’ Coalition); the Ohio Energy Group
(OEQG); Interstate Gas Supply, Inc. (1GS); Dominion Retail, Inc. (Dominion Retail); Stand
Energy Corporation {Stand); Utilities Workers Union of America, Local G555 (Local G555);
Integrys Energy Services, Inc. (Integrys); the Ohio Oil and Gas Association (OOGA); the
Office of the Ohio Consumers’ Counsel (OCC); Ohio Partners for Affordable Energy
(OPAE); Industrial Energy Users~Ohio (IEU-Ohio); and the city of Cleveland (Cleveland).
By entry issued April 9, 2008, the Commission also granted a motion to admit David C,
Rinebolt to practice pre hac vice on behalf of OPAE. On June 19, 2008, and July 28, 2008,
IEU-Ohio and OEG, respectively, filed notices of withdrawal from these proceedings.

Pursuant to Section 490919, Revised Code, the Commission’s staff conducted an
investigation of the matters set forth in DEO’s applications in 07-829, (7-830, 67-831, and
06-1453 and, on May 23, 2008, staff filed its written report of investigation of those
applications. Objections to the staff report were filed by Cleveland, DEO, OCC, Citizens'
Coalition, Integrys, and OPAE. On May 23, 2008, the report of conclusions and
recommendations of the financial audit of DEO by Blue Ridge Consulting Services, Inc.,
was filed. On June 12, 2008, staff filed its written report of investigation of DEO's
application in 08-169. Objections to the staff report in 08-169 were filed by DEO and OCC.
A prehearing conference was held on July §, 2008,

By entries issued June 27, 2008, and July 31, 2008, ten local public hearings were
scheduled throughout the company’'s service territory. The evidentiary hearing
commenced on August 1, 2008, and concluded on August 27, 2008. On August 22, 2008, a
stipulation was filed in these matters, resolving all of the issues in these cases with the
exception of the issue of the rate design. Signatories to the stipulation are DEO, staff,
OCC, OPAE, Citizens' Coalition, OOGA, Stand, and Cleveland. On October 10, 2008,
DEQ, staff, and OOGA filed a notice of substitution of Joint Exhibit 1-A to the stipulation.
On Qctober 14, 2008, the signatory parties to the stipulation filed late-filed Exhibit 1-C to
the stipulation, which is a revised schedule A-1 containing the revenue requirement
agreed to in the stipulation.! Initial briefs were filed on September 10, 2008, by DEO, staff,
OCC, OPAE, Citizens' Coalition, OOGA, and Cleveland. Reply briefs were filed on
September 16, 2008, by DEO, staff, OCC, OPAE, OOGA, and Cleveland. An oral
argument, on the issue of the rate design, was held before the Commission on
September 24, 2008.

1 All of the signatory patties agreed to the filing of this exhibit, with the exception of Citizens" Coalition,
which could not be reached.
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1. SUMMARY OF THE EVIDENCE AND DISCUSGION:

A. Summary of the Local Public Hearings

Ten local public hearings were held in order to allow DEU's customers the
opportunity to express their opinions regarding the issues in these proceedings. Those
hearings were held in the following cities: Youngstown on July 28, 2008, and August 19,
2008; Lima on July 29, 2008; Canton on July 31, 2008; Akron on July 31, 2008, and
August 21, 2008; Cleveland on August 4, 2008; Geneva on August 4, 2008; Marijetta on
August 5, 2008; and Garfield Heights on August 18, 2008. At those hearings, public
testimony was heard from 57 customers in Youngstown, 15 customers in Lima, 10
customers in Canton, 31 customers in Akron, 17 customers in Cleveland, 15 customers in
Geneva, 9 customers in Marietta, and 32 customers in Garfield Heights, At each public
hearing, customers were permitied to testify aboul issues in theses cases. In addition,
some customers who were opposed to the proposals signed forms indicating that they
were at the hearing and they opposed the proposals. In addition to the public testimony,
several hundred letters were filed in the case docket by customers stating opposition to the
applications in these cases.

The principal concern expressed by customers, both at the public hearings and in
letters, was in response to a recommendation made by the staff pertaining to the
appropriate rate dﬁ‘&igﬂ that the company should apply m order to recover the
recommended revenue requirement in these proceedings. Staff recommended that the
Commission approve a rate structurc primarily based on a fixed distribution service
charge and a small volumetric rate, rather than the current method of recovery that applies
a minimal customer service charge and relatively high volumetric rates (Staff Ex. 1 at 34).
In general, the vast majority of those who testified or wrote letters requested that the staff
recommendation not be adopted. The principal concern expressed by those customers
involved their expectation that the change in rate design and the increase in rafes would
negatively impact [ow-income customers, the elderly, and those on fixed incomes. Those
customers noted that they also face increases in other utility charges, gasoline, food, and
medical expenses and that the proposed increase would cause undue hardship. In
addition, at all of the public hearings, representatives of low-income groups testified as to
the degree to which such customers would be negatively affected by the rate increase.
Many other withesses expressed concern that the change in rate design would cause low-
use customers to subsidize high-use customers. Some wiltnesses pointed out that they had
invested in conservation and weatherization measures for their homes and that, under the
proposed change in rate design, their monthly bills would increase even though their gas
use would remain low or decrease. Several other witnesses submitted that their gas usage
was minimal and that increasing the customer charge as proposed by staff would be
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detrimental to them., Witnesses also argued that the proposed increase in rates is not

justified in light of the company’s positive financtal position.

B. Summary of the Proposed Stipulation

As noted previously, the parties fo these proceedings entered into a stipulation that
was filed on August 22, 2008. The only issue not resolved in the stipulation is the
proposed rate design which was litigated and is expressly reserved in the stipulation for
the Commission’s determination. A new rate design is recommended by the staff, DEO,
and QOGA, but opposed by OCC, Citizens” Coalition, Cleveland, and OPAE. The
remaining parties take no position on the rate design issue. Pursuant to the stipulation,

the partics agree, inter alia, that:

®

(@)

@

The parties entered into the stipulation notwithstanding any
objections filed on June 23, and July 25, 20082 to the staff reports of
investigation filed May 23, and June 12, 2008.

DEO should be granted a net base rate revenue increase of
$40,500,000. The signatory parties agree that DEO's current rates are
no longer sufficient to yield a reasonable compensation for the
services rendered and are, therefore, wunreasonable. The

recomunended total net base rate revenue increase of $40,500,000

provides reasonable compensation for the services rendered. The
tolal revenue requirement reflects 8.49 percent as a reasonable rate of
return on rate base.

Unless otherwise specifically provided for in the stipulation, all rates,
terms, conditions, and any other items shall be treated in accordance
with the staff reports. If any proposed rates, terms, conditions, or
other items set forth in DEQ's applications are not addressed in the
staff reports, the proposed rate, term, condition, or other item shall be
treated in accordance with the applicable application.

The parties agree that the rate design issue, which is characterized as
fixed versus volumetric and/or a sales decoupling rider versus
straight fixed variable, is not resolved in the stipulation and will be
decided by the Commission after the issue is fully litigated.

2 On September 2, 2008, Cleveland filed a letter clarifying that its objections, which were filed on June 20,

2008, should be included in this provision of the stipulation.

-

0098



07-829-GA-AIR et al, e

®)

(6)

%

(8

)

(10)

The revenue increase includes $5500,000 for base rate funded
demand-side management (DSM) programs for low-income
customers. In addition to low income DSM expenditures that will be
recovered through base rates, additional annual DSM expenditures of
$4,000,000 will be recovered though a DSM rider applicable to
customers served under the General Sales Service (G55) and Energy
Choice Transportation Service (ECTS) rate schedules, for a total
annual DSM commitment of $9,500,000. DEO shall convene, within
two months of the approval of this stipulation, a DSM collaborative
comprised of DEQ, staff, OCC, OPAE, and representatives of other
parties. The collaborative shall enter into a contract by March 31,
2009, to implement said programs. DSM applications seeking
recovery for DSM funding through the DSM rider, over and above the
current $4,000,000 commitment, may be filed at any time the
collaborative deems an increase in ratepayer funding is reasonable
and prudent. If an increase in the DSM rider is granted, DEO's
transportation migration riders, Part A and B, shall be increased by
the amount necessary to recover an equivalent amount for funding
DEC's participation in Gas Technology Institute research programs,
up to $600,000 per year.

By December 31, 2008, DEO shall provide $1,200,000 of shareholder-
funded assistance to those organizations set forth in the stipulation, to
help DEO’s customers in the areas of payment assistance and
education regarding the efficient use of natural gas.

The staff's recommended percentage allocation of the revenue
increase by rate schedule class shall be used to apportion the net base
rate revenue increase to rate schedules.

Firm storage service rates shall be adjusted to reflect increased gas
storage migration costs, but these amounts shall not be treated as a
part of the base rate increase. The portion of firm storage service
revenues reflecting such costs shall be credited to amounts that would
otherwise be recovered by transportation migration rider, Part B. -

The investigation fee set forth in paragraph 23 of the company’s
proposed rules and regulations, relating to meter tampering, shall be
$112.

A late-payment charge (LPC) of 1.5 percent on overdue balances (a)
will be credited toward armnounts that would otherwise be recovered
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(11)

(12)

(13)

(14)

(15)

through the uncollectibles expense rider; (b) will not be imposed if the
amount duc is paid by the time the next bill is generated; (c) will not
be imposed on customers participating in the percentage of income
payment plan (FIPP} or the PIPP arrearage crediting program; and (d)
will not be assessed to customers participating in a short-term
payment plan or budget billing plan, provided they make the
minimmum payment required under the plan by the bill due date.
(However, if the customer does not pay the full plan amount, the LPC
will be charged only on the payment plan arrearage )

Security deposits shall be billed in three equal installments, to be paid
concurrently with the monthly bill,

No later than six months after approval of the stipulation, DEO shall
complete studies on the feasibility of providing adjusted bill due
dates to allow customers the option of having the due date on the bill
coincide with the time when they are most capable of paying the bill,
and reducing fees charged to customers who pay their bills through
authorized agents, by telephone, by credit card, and through the
internet.

To the extent that any of the items enumerated in paragraphs (10)
through (12) above are addressed in Case No. 08-723-AU-ORD, In the
Matter of the Commission's Review of Chapters 4901:1-17 and 4501:1-18,
and Rules 4301:1-5-07, 4901:1-10-22, 4901:1-13-11, 4901:1-15-17, 4901:1-
21-14, and 4901:1-29-12 of the Ohio Administrative Code, the outcome of
that rulemaking proceeding shall govern.

The firm receipt point and commodity exchange revenue sharing
mechanism proposed by DEO shall be implemented, and the
customer revenue pertion shall be credited to amounts that would
otherwise be collected through the PIPP rider.

The period in which DEO must remit payments to natural gas
marketers for the purchase of receivables billed from the DEO’s
customer care system (CCS) shall be extended from 14 to 30 days.
DEQ shall remit 100 percent of the value of supplier receivables, less
any unpaid supplier balances, by writing a check or executing a wire
transfer weekly for accounts billed from the CCS and monthly for
accounts billed from the special billing system. Such payments shall
be made approximately 30 days after the accounts have been billed.
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(16)

(17)

The $3,720,000 of test year off-system transportation and storage
revenue shall not be credited to amounts that would otherwise be
recovered through the transportation migration rider, Part B.

The staff recommendations with regard to the PIR application in 08-
169 shall be adopted with the following modifications:

(@)

(©)

DEQ shall assume ownership of and responsibility for all
customer-owned service lines (including effectively coated
lines) whenever such lines are separated from the main line
and a pressure test is required before the line can be returned
to service.

DEO may implement the PIR program and PIR cost recovery
charge mechanism for an initial five-year period or until the
effective date of new base rates resulting from the filing of an
application to increase base rates, whichever comes first. At
that time, DEO may request continuation of the PIR program
beyond the initial term, and the other signatory parties retain
all rights with respect to any positions taken in future PIR
filings by the company.

. OCC shall be provided an opportunity for meaningful

participation with the company and staff in annual PIR
previews and PIR cost recovery procedures and any other PIR-
related process or proceeding that impacts the scope of the PIR
program and/or the cost recovery of the PIR program.
Beginning within one month of Commission approval of this
stipulation, and annually thereafter, in conjunction with the
annual PIR preview, DEQ, staff, OCC and other interested
parties will be given the oppartunity to review the PIR
program plan as proposed by DEQ for the upcoming year.

By August 2012, DEO shall perform studies assessing the
impact of the PIR program on safety and reliability, the
estimated costs and benefits resulting from acceleration of the
pipeline replacement activity, and DEO's ability to effectively
and prudently manage, oversee, and inspect the PIR program.
Such studies shall be provided to the signatory parties and
considered in the annual PIR post-audit procedure. Should
OCC decide to engage an auditor independently for the PIR
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(18)

(19)

(20)

post-audit procedure, DEO agrees to cooperate and provide
the information needed to conduct a meaningful audit.

(&) DEO shall revise its proposed allocation methodology to
identify and allocate more precisely the costs associated with
investments undertaken in the PIR program. The Commission
will determine the appropriate allocation of such costs. '

{f)  Any savings relative to a baseline level of operation and
maintenance expenses associated with leak detection and
repair processes, department of transportation inspections of
inside meters that may no longer be necessary if meters are
relocated outside, and corrosion monitoring expenses shall be
used to reduce the fiscal year-end regulatory asset eligible for
recovery through the PIR cost recovery charge. DEO shall
work with staff and OCC to develop an appropriate baseline
for those expenses.

{g)  Any request for re-authorization of the PIR program shsll be
filed in accordance with then-applicable law and shall include
all applicable due process protections.

The staff's recommendations with regard to the AMR application in
06-1453 shall be adopted. Within three months of the approval of this
stipulation, DEQ shall work with staff and OCC to develop an
appropriate baseline from which meter reading and call center
savings will be determined and such quantifiable savings shall be
credited to amounts that would otherwise be recovered through the
AMR costs recavery charge.

For purposes of calculating the AMR cost recovery charge and the PIR
cost recovery charge, the rate of return on rate base for calculation of
such charges shall be the rate of return specified in this stipulation.

DEQ shall evaluate the feasibility of separating the residential and
nonresidential GSS/ECTS classes for purposes of rate design and will
share with the signatory parties the results of the feasibility stndy
before including in its next base rate application a class cost of service
study that separately assesses those classes.
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(21) DEO shall file tariff sheets to implement the provisions of this
stipulation and commitments made to the OOGA in accordance with
the letter attached as Joint Exhibit 1-B.

{Jt. Bx. 1).

C. Consideration of the Stipulation

Rule 4901-1-30, O.A.C,, authorizes parties to Commission proceedings to enter into
stipulations. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. See, Consumers” Counsel v, Pub. U], Comm., 64 Ohio St.34
123, at 125 (1992), citing Akron v. Pub. Util. Comm., 55 Chio 5t.2d 155 (1978). This concept is
particularly valid where the stipulation is unopposed by any party and resolves almost all
of the issues presented in the proceeding in which if is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, eg, Cincinnati Gas &
Electric Co., Case No. 91-410-EL-AIR (April 14, 1994); Western Reserve Telephone Co., Case
No. 93-230-TP-ALT (March 30, 1004); Ohio Edison Co., Case No. 91-698-EL-FOR et al.
(December 30, 1993); Cleveland Electric lllum. Co., Case No. 88-170-EL-AIR (January 30,
1989); Restaiement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC
(November 26, 1985). The ultimate issue for our consideration is whether the agreement,
which embodies considerable time and effort by the signatory parties, is reasonable and
should be adopted. In considering the reasonableness of a stipulation, the Commission
has used the following criteria:

(1) Is the setflement a product of serious bargaining among
capable, knowledgeable parties?

(2)  Does the settlement, as a package, benefit ratepayers and the
public inferest?

(3)  Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission’s analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus,
Energy Consumers of Ohio Power Co. v. Pub. Util. Conm,, 68 Ohio 5t.3d 547 (19%4), (citing
Consumers” Counsel, supra, at 126). The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (Id.).
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The signatory parties agree that the stipulation is supported by adequate data and
information, represents a just and reasonable resolution of certain issues in these
proceedings and is the product of lengthy, serious bargaining among knowledgeable and
capable parties {Jt. Ex. 1 at 2). Insupport of the stipulation, feffrey A. Murphy, Director of
Rates and Gas Supply for DBEQ), testified that the signatory parties to the stipulation
regularly participate in regulatory matters before the Commission and represent a broad
range of interests, including the company, staff, various consumer groups, a major natural
gas marketer, and a natural gas producer (DEO Ex. 1.4 at 3). Upon review of the terms of
the stipulation and the attached schedules and tariffs, the Commission believes that the
parties engaged in comprehensive negotiations prior to signing the agreement. Therefore,
based on our three-prong standard of review, we find that the first criterion, that the
process involved serious bargaining by knowledgeable, capable parties, is met.

Mr. Murphy testified that the stipulation, as a package, benefits ratepayers and the
public interest. According to the witness, the $40,500,000 net base rate revenue increase
agreed to in the stipulation represents a $30,000,000 reduction from the increase requested
by DEO in its application. In addition, Mr. Murphy notes that the stipulation provides for
two new initiatives, the AMR and PIR programs, which will enhance service and safety.
The witness further states that, among other things, the stipulation benefits customers by
protecting low-income customers and providing for a substantial increase in the funding
of programs {o assist customers, i.e., the DSM program (DEQ Ex. 1.4 at 4-6). Upon review
of the stipulation, we find that, as a package, with the modification discussed later in this
opinion and order, it benefits the ratepayers and the public interest. The Commission
notes, however, that, while the stipulation may serve to benefit the immediate needs of the
parties, it may not advance the public’s longer term interest in promoting energy efficiency
and conservation. The Comunission is concerned that declining block rate structures, such
as that embodied in the parties’ stipulation for the Large Volume General Sales Service
and Large Volume Energy Choice Transportation Service rate classes, may not encourage
efficient use. While it Is incumbent upon the Commission to balance competing policy
interests, energy efficiency and conservation concerns have garnered amplified
Commission attention. In the interest of timely resolution of a matter to which all parties
have agreed, however, the Commission is willing to accept this stipulation.

Finally, the signatory parties agree that the stipulation violates no regulatory
principle or precedent (Jt. Ex. T at 2). Upon consideration, the Commission finds that there
is no evidence that the stipulation violates any important regulatory principle or practice
and, therefore, the stipulation meets the third criterion. Accordingly, we find that the
stipulation entered into by the parties should be adopted, as modified herein,
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The Commission notes that the parties have agreed, in the stipulation, to adopt
staff's recommendations related to AMR. Specifically, the parties agreed that, within three
months of the Commission’s approval of this stipulation, DEQ shall work with staff and
OCC to develop an appropriate baseline from which meter reading and call center savings
will be determined and such quantifiable savings shall be credited to amounts that would
otherwise be recovered through the AMR cost recovery charge. While the Commission
acknowledges that DEQ is already involved in the deployment of AMR technology,
advanced metering infrastructure {AMI) technology offers additional bencfits to both
customers and the company that may warrant consideration by the Commission. DEO
acknowledged that it had not conducted any evaluation of partnering with electric utilities
or purchasing services from electric companies that may deploy AMI and have a service
territory overlapping with that of DEQO (August 25, 2008, Tr. at 79). Accordingly, the
Comumission directs DEO to conduct a review and report back to the staff within 180 days
of this order on the technical capability of DEQ's advanced metering system to lake
advantage of communications systems and services that could become available with
parallel electric utility deployment of AMI and on the potential consumer and utility
benefits and costs associated with utilizing enhanced AMI communications systems and
services.

D. Surnmary of the Rate Design Issue

1. Background and General Arguments

The only outstanding issue in this case is the appropriate rate design. In its initial
filings, DEQ proposed that a sales reconciliation rider (SRR) be applied to the company's
sales and ECTS rate schedules, Initially, the SRR would be set at zero and, on the first of
November of each year, the rider rate would be revised after approval by the Commission
(App. Par. 7). In the application, the company stated that the reduced gas consumption
attributable to energy conservation inhibits DEO’s ability to earn the Commission-
approved revenue requirement, because there is an over-reliance on volumetric rates and
an understatement of the costs that do not vary with usage. According to the application,
the SRR would address this problem and would eliminate DEO's disincentive to support
energy conservation measures through DSM by decoupling the inkage between castomer
usage and the company’s opportunity to receive revenue requirements based on its cost of
providing utility service. DEQ also notes that a move to a straight fixed variable (SFV) rate
design would eliminate the problem entirely. DEO explained that, as propused in the
application, the SRR was modeled after the mechanism approved by the Comimidssion in In
the Matter of the Application of Vectren Energy Delivery of Ohio, Inc., for Approval Pursuant to
Revised Code Section 4929.11, of a Tariff to Recover Comservation Expenses and Decoupling
Revenues Pursuant to Automatic Adjustment Mechanisms and for Such Accounting Authority as
May be Required fo Defer Such Expenses and Revenues for Fulure Recovery Through Such
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Adjustment Mechanisms, Case No. 05-1444-GA-UNC, Supplemental Opinion and Order
(Fune 27, 2007) (Vectren) (App. Alt. Reg. Exs, A and B; DEO Ex. 1.0 at 40-42).

In the staff report, it was noted that, under the traditional rate design for gas
companies, which consists of a minimal customer service charge and a volumetric rate, the
gas utilities have seen the recovery of the distribution costs deteriorate as the volume of
gas used has decreased. Therefore, staff recommended, as a replacement for DEO's
proposed SRR, a change in the rate structure policy that is based on a fixed distribution
service charge. According to the staff report, this rate design would reduce the revenue
deterioration in a time of reduced consumption, would reduce the need for frequent rate
cases, and would alleviate the need for a decoupling mechanism, such as the SRR
proposed in the initial application, which requires frequent reconciliations (Staff Ex. 1 at
34-36).

As noted previously, the stipulating parties agreed that the rate design issue,
characterized as fixed versus volumetric and/or a sales decoupling rider versus straight
fixed variable, is not resolved through the stipulation and would be submitted to the
Commission for a decision (Jt. Ex. 1 at 4). DEO points out that all of the parties agree that
some form of decoupling mechanism is required for DEO. However, the parties disagree
on the specific design of the mechanism (DEO Br. at 1-2).

DEO and OOGA have joined staff in the rate design recommended in the staff
report for a fixed distribution service charge. Therefore, DEQ, staff, and OOGA advocate
the adoption of a modified SFV or levelized rate design which allocates most of the fixed
costs of delivering gas to a monthly flat fee, with the remaining fixed costs being recovered
through a variable or volumetric component (Staff Ex. 1 at 34-36; Jt. Bx. 1 at 4; Jt. Ex. 1-A).
The modified SFV proposal would be applied to DEO’s G5S and ECTS rate schedules and
would Himit eligibility to customers consuming less than 3,000 thousand cubic feet {mcf)
per year. In addition, the proposal would be phased in over a two-year period {DEO Ex,
14at?).

Under this proposed modified SFV rate design, DEQ’s current $5.70 and $4.38
residential fixed customer charges, as well as the $1.2355 and $1.1201 per mef charges, for
DEQ’s East Ohio and West Ohio Divisions, respectively, would be eliminated. Instead,
residential customers would pay a flat monthly fee of $12.50 in year one and $15.40 in year
two, but with a corresponding lower usage component to recover the remaining fixed
distribution costs. Under the levelized rate design proposal, the monthly volumetric
charge in year one would be $0.648 per mcf for the first 50 mcf and $1.075 per mcf over 50
mcf. In year two, the volumetric charge would be $0.378 per mcf for the first 50 mcf and
$0.627 per mef over 50 mcf (Staff Ex. 1 at 34-36; Jt. Ex. 1 at 4; Jt. Ex. 1-A; DEO Ex. 14 at 7-
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8).2 According to DEO, the proposal is termed a “modified” SFV because the rates
proposed in Joint Exhibit 1-A do not recover all of DEO's fixed costs in the fixed monthly
customer charge. DEO explains that, under the modified SFV, for the average customer
using 99.1 mef per year, only 71 percent of the annual base rate revenues will be provided
by the $12.50 fixed monthly charge and, in year two, only 84 percent of the annual base
rate revenues will be provided by the $15.40 monthly charge (DEO Ex. 1.4 at 8).

The modified SFV rate design is opposed by OCC, Citizens” Coalition, Cleveland,
and OPAE, who advocate for keeping the current low residential customer charge and
high volumetric rates. They argue that, if a decoupling mechanism is to be adopted, the
appropriate design is a decoupling rider, such as the SRR that was initially proposed in
DEO’s application, rather than the modified SFV or levelized rate design recommended by
DEQ, staff, and OOGA (Jt. Ex. 1 at 4; OCC Br. at 3). The remaining parties in this case take
no position on the rate design issue (Jt. Ex. 1 at 4),

DEQ states that there are no statutory provisions expressly related to rate design.
The company notes that both the SIV approach advocated by staff, DEO, and OOGA, and
the rider approach advocated by the consumer groups are consistent with the results of
the cost-of-service study, provide DEQ with its revenue requirement, and do not violate
any statute or decision of the Ohio Supreme Court. Therefore, DEO submits that the
Comumission should decide which rate design is best by considering which is most
consistent with the fundamental regulatory principles and policies of the Commission
(DEQ Br. at 2-3). DEO's witness, Mr. Murphy, testified -that DEO’s operation and
maintenance expenses, as well as other elements of the cost of service for the company, are
predominantly fixed in nature and do not vary with usage (DEO Ex. 14 at 9), According
to staff, the distribution facilities required to serve a small residence are, typically, the
same as those required to service a large residence (Staff Fx. 1 at 34). DEO and staff
submit that the SFV rate design is more consistent with the principle of cost causation,
which supports recovering the fixed costs in a more fixed manner (Tr. IV at 83; DEO Br. at
5; Staff Ex. 1 at 34). DEO points out that the SRR rate design advocated by the consumer
groups requires customers to pay a higher portion of the fixed costs during the heating
season, which is inconsistent with the manner in which the costs are incurred; therefore,
DEO posits that the rider design does not embody the degree of cost causation inherent in
the SPV rate design (DEQ Br. at 6). Mr. Murphy points out that the current $5.70 fixed
- charge provides only 30 percent recovery of the company’s authorized base rate revenue
(Tr. IV at 89). However, under the SFV rate design, in year two, DEO will recover 84
percent of it base rate revenues in the fixed charge (DEO 1.4 at 8). To ensure that DEO is
financially stable and able to invest in its pipeline system, OOGA states that it is essentjal

3 On October 10, 2008, DEO, staff, and OOGA filed a letter clarifying that the volumetric charges set forth
in jt. Ex. 1-A were updated in the proposed tariffs filed on October 8, 2008, to reflect the revenne
requirement agreed to in the stipulation.
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that DEO's fixed costs for operating and maintaining its system be separated from the
costs for the volume of gas transparted, and points out that this is accomplished by the
SFV rate design (OOGA Br. at 5). In addition, DEQ, staff, and OOGA note that the
modified SFV is consistent with the levelized rate design approved by the Commission in
In the Matter of the Application of Duke Energy Ohio, Inc., for an Increase in Rales, for Approval
of an Alternative Rale Plan for Gas Distribution Service, and for Approval o Change Accounting
Methods, Case Nos. 07-589-GA-AIR, 07-590-GA-ALT, and 07-591-GA~AAM, Opinion and
Order (May 28, 2008) (Duke) (DEQ Ex. 1.4 at 8-9; Staff Br. at 2; OOGA Br. at 4).

Finally, OPAE maintains that the SFV rate design undermines the fraditional
regulatory balance and renders the ufility virtually risk free by allowing DEO to recover 84
percent of its revenue requirement in year two (OPAE Br. at 6). However, DEO argues
that it faces economic risks under the SFV rate design, citing, as an example, the fact that
three out of four of DEQYs largest customers filed for bankruptcy (Tr. VI at 43). In
addition, DEO submits that the reduced rate of return found in the stipulation reflects the
reduced risk to the company (Tr. VI at 47).

2. Conservaton

(OCC, OPAE, Cleveland, and Citizens” Coalition argue against the SFV rate design,
stating that it violates Sections 4929.02 and 4905.70, Revised Code, and the state policy to
promote conservation (OCC Br. at 2; OPAE Br. at 3; Cleve. Br. at 3; Cit. Coal. Br. at 9 and
12). OCC, OPAE, and Cleveland believe that the SFV rate design provides a disincentive
for conservation and decreases the natural gas price signal that encourages customers to
conserve (OCC Ex. 21 at 10-11; OCC Br. at 2; OPAE Br. at 3; Cleve. Br. at 9-10).
Furthermore, Cleveland argues that approval of the SFV rate design will impede the
development of DSM innovation in Ohio {Cleve. Br. at 10). OCC, OPAE, and Cleveland
believe that the SFV proposal penalizes those customers who made energy efficiency
investments and leads to less energy efficiency by lessening consumer incentives for self-
initiated efficiency and increases the period of time for payback on the investments in hard
economic times (QCC Ex. 21 at 13-15; OCC Br. at 2; OPAE Br. at 3; Cleve. Br. at 7).
According to Cleveland, the fixed cost nature of the SFV rate design diminishes the value
of a customer’s reduction in consumption through energy conservation, because a smalier
amount of the customer’s bill is determined by the volumetric rate (Cleve. Br. at 7). OCC
believes that because the SFV rate design reduces costs to high-use customers, those
customers will be encouraged to use more gas (OCC Reply Br. at ),

In response to the allegation that a reduction in the variable rate will render
conservation futile, DEO and staff argue that the gas cost is, and will remain, the largest
charge on most bills and, thus, will be the primary driver for customers’ conservation
decisions (DEO Br. at 7; Staff BEx. 3 at 3-4).  DEO points out that OCC's witness, Mr.
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Radigan, agrees that the total bill is the “biggest driver of usage decision” (DEO Br. at 7;
Tr. V at 23). Therefore, DEO reasons that conservation is not discouraged by the SFV rate
design and conserving customers will reap the full value of gas cost savings under this
rate design (DEO Br. at 7). Staff also notes that, if the volumetric rate is artificially inflated
beyond its cost basis, as is the case with the SRR proposal, a customer’s analysis of the
payback for conservation is skewed, which will cause the customer to overinvest in
conservation, thus exacerbating the underrecovery of DEQ's fixed costs (Staff Ex. 3 at 4-5).
DEO maintains that the SFV proposal accomplishes the goal set forth in Section 4929.02,
Revised Code, by aligning the interests of DEO and its customers with respect to energy
efficiency and conservation (DEO Br. at 10). DEO and staff argue that, by lessening the tie
between a customer’s usage and DEO's revenues, the SFV rate design eliminates the
primary disincentive to DEO’s support of conservation measures (DEO Br, at 10; Staff Fx.
3 at 3). DEO contends that its willingness te nearly triple its DSM funding pursuant to the
stipulation is evidence that the SFV better aligns DEO's interest in promoting conservation
with that of its customers than does the SRR alternative promoted by the consumer groups
(DEO Br. at 10).

3. Price Signals and Simplicity

DEO believes that the SFV proposal further supports the policy goals of Section
4929.02, Revised Code, because the more accurate price signals will improve market
operation and customer participation. DEO also notes that, consistent with Section
4929.02, Revised Code, the SFV rate design will avoid subsidies, such as the subsidization
of conservation services and of low-usage customers by normal- and high-usage
customers, which would occur under the SRR proposal (DEQO Br. at 11-12),

Furthermore, DEO contends that the SFV model advances the state energy policy,
as modified by Am. Sub. Senate Bill No. 221, which was signed into law May 1, 2008 (DEO
Ex. 14 at 8). DEO and staff believe that the SFV rate design sends better price signals to
customers (DEQ Ex. 1.4 at 9; Staff Br. at 4). As DEO explains, the company’s non-gas costs
are primarily fixed and the SFV rate design would accurately communicate to customers
the fact that DEO's costs to serve them are primarily fixed. On the other hand, according
to DEO, the current rate design sends the misleading price signal that the company’s costs
vary with monthly usage. According to DEO, this misleading sighal would not be cured if
the rider advocated by the consumer groups is adopted (DEQ Br. at 6). In addition, DEO
avers that the inevitability of true-ups associated with the SRR makes it more difficult for
customers to make decisions based on the price of distribution. For example, with the SRR,
a customer saving in one period by conserving may have to pay a rate increase in a
subsequent period in order to offset the impact on the base rate revenues (DEQ Ex. 14 at
10; DEQO Br. at 7).
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DEQO offers that the SFV rate design is straightforward and achieves simplicity
because a fixed charge collects most fixed costs and a per-unit charge mostly collects costs
that vary with usage (DEO Br. at 8). DEO points out that OCC's witness, Mr. Radigan,
agrees that levelized rates are easier for customers to understand and that a decoupling
rider is harder to explain that the SFV rate design (Tr. V at 21; DEQO Br, at 9). DEO and
staff note that not only is the rider proposal hard to explain but it is complex to execute
because it will require additional, and potential contentious, proceedings before the
Commission (DEO Br. at 9; Staff Ex, 3 at 6). In addition, staff notes that the SFV approach
eliminates the need for carrying charges associated with deferred recoveries, such as those
required by the SRR proposal (Staff Ex. 3 at 6; Staff Br. at 2).

4. Customer Usage

With regard to customer use, DEQ advocates that the madified SFV rate design is
preferable to the SRR supported by the consumer groups because the SFV design
addresses the issue of declining use per customer by permitting a greater recovery of fixed
charges in a demand rate rather than a usage rate (DEO Ex. 1.4 at & Tr. Vi at 12).
According to DE(Q's witness, Mr. Murphy, "DEC's average weather-normalized use per
customer (“UPC") declined at a moderate rate of 1-2% per year until prices began to rise
substantially, culminating in a year-over-year UPC decline of over 6% when prices
reached their all-time peak during the 2005-2006 winter...” (DEO Ex 1.0 at 41). Staff agrees
that the continued deterioration in consumption results in DEO underrecovering revenues
associated with fixed costs {Staff Ex, 1 at 34).

OPAE and OCC argue that neither DEO nor the staff supports the assertion that
declines in the customer usage per capita resulted in DEO failing to meet the revenue
requirement authorized in DEQ's prior rate case, let alone the new revenue requirement.

. OPAE believes that there is no justification for an SFV rate design other than a financial
advantage for DEQ (OPAE Br. at 2, OCC Reply Br. at 5).

OCC is concerned that low-usage customers may drop off the system if the SFV rate
design is approved (OCC Ex. 21 at 12-13; OCC Br. at 2). If this occurs, OCC contends that
DEQ will lose revenues, which it will attempt to collect from the remaining customers in a
future rate case {OCC Reply Br. at 5-7). Cleveland points to Mr. Radigan’s testimony to
support its contention that low-usage customers will bear a disproportionately greater
increase in their natural gas bills if they maintain their current usage patterns {Cleve. Br. at
8, OCC Ex. 21 at 12). Cleveland believes that this could have an even greater impact on
low-income and elderly customers with fixed incomes {Cleve. Br. at 8). According to
OCC, the SFV rate design is regressive toward low-usage customers, some of which are
low- or fixed-income customers {OCC Ex. 21 at 11-12; OCC Br, at 2). Furthermore, OCC
submits that the SFV rate design results in low-usage residential customers, who will see
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an increase in their fixed monthly charge, subsidizing high-usage non-residential
customers, who will see a decrease in their fixed monthly charge (OCC Br. at 9-10),
Cleveland states that it opposes any rate design which, in the event customers conserve
gas or are low-use customers, guarantees DEO recovery {Cleve, Br. at 3).

5. Impact on Low-Income Customers

Turning now to the concern for low-income customers, OPAE argues that low-
income users will be harmed i the SFV rate design is adopted. Furthermore, OPAE
believes that adoption of the SFV rate design wili create pressure for low-income
customers that have not previously sought assistance to request it (OPAE Br. at 5).

DEO states that the average usage for DEQ's residential customers is 99,1 mcf per
year and the average usage for DEO’s PIPP customers is 131 mcf per year (Tr. IV at 18-19).
DEQ argues that the record reflects that both PIPP and non-PIPP low-income customers
use more gas than the average residential DEO customer uses (DEQ Reply Br. at 10). Using
the average PIPP usage as a proxy for low-income customers, staff witness Steve Puican
testified that, on average, low-income customers in DEQ's territory are not low-usage
customers. Therefore, staff concludes that, because low-income customers are more likely
to be high-usage customers, it is reasonable to conclude that low-income customers are
more likely to actually benefit from the SFV rate design (Staff Ex. 3 at 7; Staff Br, at 14).

OCC disagrees with staff’s assumption that the average usage of PIFP customers is
an appropriate proxy for the average usage of non-PIPT low-income customers (Staff Ex. 3
at 7; OCC Br. at 11). OCC witness Colton, referring to data from the United States Census
Bureau, United States Department of Energy, Department of Labor, and the Energy
Information Administration, counters that PIPP is not an appropriate proxy for low
income customer usage {OCC Ex. 22 at 10-36; OCC Br. at 11). Mr. Colton believes that, in
addition to the Ievel of consumption to determine if the average low-income customer is a
low-usage customer, Mr. Puican should have considered the size and density of the
customers’ housing units, because both are related to income level (OCC Ex. 22 at 34-35).
Citing Mr. Colton’s testimony, Cleveland argucs that, because of their limited means, low-
income customers likely live in smaller dwellings and use less gas than wealthy
homeowners in larger homes (Cleve. Br at 8; OCC Ex. 22 at 10-21). When looking at usage
and density, Mr. Colton concludes that the SFV rate design shifts costs from the higher-
income households to the lower-income households (OCC Ex. 22 at 34-35).

DEQ rebuts OCC’s argument stating that an analysis of a valid proxy for the low-
income non-PIPP customers reveals that those customers, on average, will save money in
the first year of the transition to SFV and see an increase of only $0.43 per month in year
two (DEO Ex, 1.5 at 4). DEO submits that the testimony and analysis of OCC's witness,
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Mr. Colton, should be rejected becausc it is fundamentally flawed in that it relied on
nationwide and statewide data that is not specific to DEO's territory and the facts in this
case. Further, DEO avers that Mr. Colton incorrectly assumes that annual gas
expenditures and consumption are equivalent (DEO Reply Br. at 13). OCC and OPAE
discount DEQ’s attempt to rebut Mr. Colton’s conclusions {OCC Br. at 13; OPAE Br. at 4).

6. Cost-of-Service Study for GSS class

With regard io DEO’s cost-of-service study for the GSS class, OCC argues that
DEQ's study does not support charging GSS class customers uniform rates under the SFV
rate design. OCC explains that the GSS class is comprised of non-homogenous residential
and non-residential consumers with widely varying usage. OCC points out that the
average residential customer uses 99.1 mef per year, the average non-residential customer
uses 390 mcf per year, and the largest consumption in the GSS class is in excess of 5,000
mef per year (OCC Br. at 6-7; Tr. IV at 18). According to OCC, under the SFV rate design,
no user should pay more than their appropriately allocated share of fixed costs; however,
the record does not establish that all customers in the GSS class place the same burden on
the system. OCC mainfains that, without more detail in the cost-of-service study, it is
undetermined who is actually responsible for the fixed costs that are recovered through
the SFV rate design. OCC believes that the same fixed charge should not be levied on the
residential customers and the non-residential large users, i.e, those in excess of 300 mcf
per year, in the GSS class. OCC advocates that a new class of service study should be done
which separates the customers in the G55 class into more homogeneous groups. OCC
notes that, while this cost-of-service study will be done prospectively pursuant to the
stipulation, this future event will not help low-use residential customers harmed by the
SFV rate design (OCC Br. at 7-8). :

DEC maintains that the SFV rate design is supported by cost-of-service studies
(DEO Ex, 14 at 9). Contrary to OCC's assertions regarding the cost-of-service studies,
DEO states that OCC’s witness Mr. Radigan, conceded that DEQ's cost-of-service study
‘was reasonably conducted and followed generally accepted guidelines for such studies
(OCC Ex. 21 a 21). Furthermore, DEC's witness Andrews believes that, if any subsidy is
taking place, it is the non-residential customers within the G8S class that are subsidizing
the residential customers (Tr. 1 at 235 and 237). In fact, according to Mr. Andrews, the
inclusion of the non-residential customers in the GSS class is a benefit to the residential
customers because it ends up lowering the costs to serve the GSS class as a whole (Tr. 1 at
219).
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7. Gradualism

Referring to the doctrine of gradualism, according to OCC, this doctrine of rate
design will be violated if the SFV concept is approved (OCC Ex. 21 at 15-17; OCC Br. at 2).
QUC states that the increase of the customer charge, by $8.12 in year one and $11.02 in
year two, will cause harm to DEO’s residential customers and the regulatory process.
QCC, the Citizens' Coalition, and Cleveland argue that, in deciding the rate design issue,
the Commission should take into consideration the public outcry at the local public
hearings and in the letters submitted in these dockets that oppose the S5FV rate design
(OCC Br. at 14; Cit. Coal. Br. at 1; Cleve. Br. at 5). The Citizens’ Coalition submits that the
Commission should take into consideration the fragile economic situations of DEQ's
customers, as evidenced in the testimony provided at the public hearings, when deciding
if the customers should be subject to the rate shock that the Citizens” Coalition maintains
will be caused by adoption of the SFV rate design {Cit. Coal. Br. at 6). OCC also maintains
that the SFV rate design will have a more extremne impact on customer bills than would the
SRR decoupling proposal which provides for the reconciliation of revenue (OCC Ex. 21 at
17-19; OCC Br. at 2). OPAE states that the SRR strikes an appropriate balance between the
customers who deserve a refund when increased sales result in over-earning, while at the
same time protecting DEO from reductions in sales due to weather, conservation,
efficiency, and price volatitity (OPAE Br. at 7).

DEQ and staff advocate that the SFV proposal contains measures that satisfy the
principle of gradualism. DEO submits that the two-year phase-in of the S5FV rates will
give the affected customers an opportunity to adjust to the elimination of past subsidies.
Furthermore, DEQ and staff emphasize that, under the SFV proposed rates, DEO will only
be recovering 84 percent of its annual base-rate revenues in year two and 16 percent of the
fixed costs will still remain in the volumetric rates (BEO Br. at 12-13; DEO Ex. 1.4 at §; Staff
Br. at 12). In addition, DEO notes that the increase in funding for DSM spending set forth
in the stipulation from $3,500,000 to $9,500,000, with an additional $1,200,000 supporting
Jow-income programs and consumers, is another way the potential impact of the SFV
proposal is being mitigated (DEO Br. at 13).

E. Consideration of the Rate Design Issue

The Comunission notes initially that the parties in these proceedings agree that
DEQ's rates are no longer sufficient to yield a reasonable compensation for the services
rendered by the company. Furthermore, there is also no dispute in this case as to the
amount of the increase in revenues nceded to allow DEO to earn a fair rate of return on its
investment (Jt. Ex. T at 3),

The only issue left for the Commission to decide is the design of the rates that DEO
should bill to GSS/ECTS customers in order to collect the revenues agreed to in the
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settfement. Several months ago, we were faced with this same issue in the Duke case and,
in that case, we determined that it was time to reevaluate traditional natural gas rate
design. In the past, natural gas utilities provided both the natural gas itself and the
infrastructure and services to deliver it. Now customers can choose a natural gas supplier
separate from the distribution utility which delivers it. Historically, natural gas rate
design included a modest customer charge which only covered a portion of the fixed costs,
such as metering charges, but recovered other fixed charges through a volumetric rate that
added to the cost of the natural gas itself. We also noted in Duke, as we do in these cases,
that conditions in the natural gas industry have. changed markedly in the past several
years, The natural gas market is now characterized by volatile and sustained price
increases, causing customers to increase their efforts to conserve gas. The evidence of
record documents the sales-per-customer trend in recent years and reflects that, when
prices began to rise substantially, DEQ's average weather-normalized use per customer
declined each year by over six percent (DEO Ex 1.0 at 41; Staff Ex. 1 at 34). Under
traditional rate design, the ability of a utility, like DEQ, to recover its fixed costs of
providing service hinges in large part on its actual sales, even though the company’s costs
remain fairly constant regardless of how much gas is sold. Thus, a negative trend in sales
has a carresponding negative effect on DEO's ongoing financial stability, its ability to
attract new capital to invest in its network, and its incentive to encourage energy efficiency
and conservation.

The Commission has determined previously, and does so again today, that a rate
design which separates or “decouples” a gas company’s recovery of its cost of delivering
the gas from the amount of gas customers actually consume is necessary to align the new
market realities with important regulatory objectives. We believe it is in the interest of all
customers that DEQ has adequate and stable revenues to pay for the costs of its operations
and capital and to ensure the continued provision of gafe and reliable service. We further
believe that there is a societal benefit to promoting conservation by removing from rate
design the current built-in incentive to increase gas sales. A rate design that prevents a
company from embracing energy conservation efforts is not in the public interest. A strict
application of cost causation would “decouple” throughput and recovery of fixed costs,
thus eliminating any disincentive to promote conservation.

Additionally, the stipulation provides $9,500,000 for DSM projects under the
stipulation is critical to our decision in this case (Jt. Ex. 1, at 4). The Commission has long
recognized that conservation and efficiency should be an integral part of natural gas
policy. To that end, the Cormmission has recognized that DSM program designs that are
cost-effective, produce demonstrable benefits, and produce a reasonable balance between
reducing total costs and minimizing impacts on non-participants are consistent with
Ohio’s economic and energy policy objectives. In the stipulation, the parties have agreed
to fund DSM programs for low-income customers as well as to convene, within two
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months, a DSM collaborative comprised of DEO, staff, OCC, OPAE, and representatives of
other parties. We laud the parties for this agreement and we encourage DEO to make
cost-effective weatherization and conservation programs available to all low-income
consurmners and to ramp up such programs as rapidly as reasonably practicable.
Furthermore, we encourage the collaborative to address additional opportunities to
achieve energy efficiency improvements and fo consider programs which are not limited
to low-income residential consumers. As part of its review, the collaborative should
develop energy efficiency program design alternatives and should consider those
alternatives in a manner that strikes a balance between cost savings and any negative
ratepayer impacts. The energy efficiency programs should also consider how best to
achieve net total resource cost and societal benefits; how to minimize unnecessary and
undue ratepayer impacts; how process arnd impact evaluation will be conducted to ensure
that programs are implemented efficiently; how to capture what otherwise become lost
opportunities to achieve efficiency improvements in new buildings; how to minimize “free
ridership” and the perceived inequity resulting from the payment of incentives to those
who might adopt efficiency measures without such incentives; and how to integrate gas
DSM programs with other initiatives. Noting that the stipulation establishes a
collaborative and a threshold related to reasonable and prudent DSM spending above the
current $4,000,000 commitment, the Commission directs that the collaborative shall file a
report within nine months of this order, identifying the economic and achievable potential
for energy efficiency improvements and program designs Lo implement further reagonable
and prudent improvements in energy efficiency.

In evaluating whether the strict application of cost causation principles would
result in a disproportionate impact on economically viulnerable customers, we consider
low-income users, some of whom may also be on fixed incomes. We are persuaded that
the majority of low-income customers actually use more natural gas, on average, than
those customers whose means place them above 175 percent of the federal poverty level.
Thus, low-income customers, on average, would actually enjoy lower bills under the strict
application of cost causation principles. '

Having determined that a new decoupling rate design is appropriate, we must
decide which is the better choice of two methods: a levelized rate design (that is, SFV),
which recovers most fixed costs up front in a flat monthly fee, or a decoupling rider (that
is, SRR), which maintains a lower fixed customer charge and allows DEO to offset lower
sales through an adjustable rider.

~ On balance, the Comunission finds that the modified SFV rate design advocated by
DEO, staff, and OOGA is preferable to a decoupling rider. Both methods would address
revenue and earnings stability issues in that the fixed costs of delivering gas to the home
will be recovered regardless of consumption. Each would also remove any disincentive by
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the company to promote conservation and energy efficiency. The levelized rate design,
however, has the added benefit of producing more stable customer bills throughout all
seasons because fixed costs will be recovered evenly throughout the year. In contrast,
with a decoupling rider, as favored by OCC, OPAE, the Citizens’ Coalition, and
Cleveland, customers would still pay a higher portion of their fixed costs during the
heating season when their bills are already the highest, and the rates would be less
predictable since they could be adjusted each year to make up for lower-than-expected
sales.

A levelized rate design also has the advantage of being easier for customers to
understand. Customers will transparently see most of the costs that do not vary with
usage recovered through a flat monthly fee. As we noted i Duke, customers are
accustomed to fixed monthly bills for numerous other services, such as telephone, trash,
internet, and cable services. A decoupling rider, on the other hand, is much more
complicated and harder to explain to customers. It is difficult for customers to understand
why they have to pay more through a decoupling rider if they worked hard to reduce their
usage; the appearance is that the company is penalizing them for their consexrvation
efforts.

The Commission also believes that a levelized rate design sends better price signals
to consumets. Under the current rate structure, the rate for delivering the gas to the home
is only about 30 percent of the total bill; therefore, the largest portion of the bill, the other
70 percent, is for the gas that the customer uses (Ir. IV at 89). This corumodity portion, the
cost of the actual gas used, is the biggest driver of the amount of a customer’s bill
Therefore, we believe that the gas usage will still have the biggest influence on the price
signals received by the customers when making gas consumption decisions, and
customiers will still receive the benefits of any conservation efforts in which they engage.
While we acknowledge that there will be a modest increase in the payback period for
customer-initiated energy conservation measures with a levelized rate design, this result is
counterbalanced by the fact that the difference in the payback period is a direct result of
inequities within the existing rate design that cause higher-use customers to pay more of
their fair share of the fixed costs than low-use customers.

The levelized rate design also promotes the regulatory objective of providing a
more equitable cost aliocation among customers, regardless of usage. It fairly apportions
the fixed costs of service, which do not change with usage, among all customers, so that
everyone pays his or her fair share. Customers who use more energy for reasons beyond
their control, such as abnormal weather, large number of persons sharing a household, or '
older housing stock, will no longer have to pay their vwn fair share plus part of someone
else’s fair share of the costs.
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We turn now to the issue raised by the parties regarding intra~class cost allocation.
The foundation of rate design is that each customer bears his or her proportionate share of
the costs for providing the utility services. We conclude that the costs at issue are
principally fixed. We are convinced that, while no cost of service analysis can perfectly
 allocate costs, a strict cost causation analysis of the facts in this matter leads to the
conclusion that each GSS/ECTS customer should bear an equal proportion of the
distribution costs. We do note, however, that, while the GS5/ECTS rate classes could be
more precisely drawn, o the extent that there is an intra-class subsidy there is evidence
that it may be from nonresidential users to residential users.

Our analysis does not end there, however. Before strictly applying cost causation,
we must consider and balance other important public policy outcomes of rate design.
Would strict application of cost causation discourage conservation?  Would it
disproportionately impact economically vulnerable consumers, including both low-
income customers and those on a fixed income? Will customers understand the rate
design? Does it generate accurate price signals? Can it be implemented without rate

shock — that is, with sensitivity to gradualism? On balance, what style of rate design will

result in the best package of possible public pelicy outcomes?

We find today that it is in the public interest to move to a levelized rate design as
soon as practicable. DEO and the staff have proposed a modified SFV rate design to be
adopted over two years. We find that the first two years of that schedule should be
adopted. In adopting this portion of their joint recommendation, we note that
continuation of the inclining block volumetric rate will exacerbate any intra-class subsidy
between nonresidential and residential users. Tt will, however, also provide modest
incentive for customer-initiated conservation measures. As there is some agreement that
this is a reasonable step toward a levelized rate design, we adopt the proposal for the first
two years only. However, the Commission continues to believe that an expeditious
transition to a full straight fixed variable rate design is the appropriate approach and notes
that the phased-in rates provided in the stipulation will allow DEO to recover only 84
percent of its fixed costs in the fixed distribution service charge during the second year
and beyond.

Therefore, the Commission is approving the first two years of this transition,
however, prior to approval of rates for rates of the third year and beyond the Commission
believes that a review of the cost allocation methodologics for the GS&/ ECTS classes is
appropriate. Therefore, DEO is directed to complete the cost allocation study required in
the stipulation within 90 days of this order. Upon completion, DEO should subimit a
report and recommendation regarding whether the GSS/ECTS classes are appropriately
comprised of both residential and nonresidential customers or whether the classes should
be split. DEO shall also provide, if the recommendation is to split the classes, a
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recommended cost allocation per class. Upon review of the cost allocation study, the
Commission will be establishing a process that will be followed to determine the
appropriate rates in year three and beyond, as soon as practicable.

The Cornission is sensitive to the impact of any rate increase on customers,
especially during these tough economic times. We belicve that the modified SFV rate
design is a move toward correcting the traditional design inequities, while mitigating the
impact of the new rates on residential customers, by mainfaining a volumetric component
to the rates for this first year. The additional cost allocation information will provide us
the opportunity to reassess whether it is appropriate to separate the residential and non-
residential consumers in these classes before establishing rates for the second year and
beyond However, even with these measures, we are concerned with the impact on low-
income, low-use customers.

As noted in the Duke case, the Commmission recognizes that, with this change to rate
design, as with any change, there will be some customers who will be better off and some
customers who will be worse off, as compared with the existing rate design. The levelized
rate design will impact low-usage customers more, since they have not been paying the
entirety of their fixed costs under the existing rate design. Higher-use customers, who
have been overpaying their fixed costs, will actually experience a rate reduction.
Customers in the middle ranges will see only the impact of the increase agreed to by the
parties; they will see no additional impact as a result of the Commission choosing the
levelized rate design.

The Commission is concerned with the impact that the change in rate structure will
have on some DEQ customers who are low-income, low-use customers. One of the major
concerns raised by customers at the local hearings held in these matters was the effect a
levelized rate design wonld have on low-use customers with low incomes. As a result, the
Commission believes that some relief is warranted for this class of customers. In the Duke
case, we approved a pilot program available to a specified mumber of eligible customers,
in order to provide incentives for low-income customers to conserve and to avoid
penalizing low-income customers who wish to stay off of programs such as PIPP. We
emphasized in the Duke case that the lmpiementahon of the pilot program was important
to our decision to adopt a levelized rate desipgn in that case. Therefore, the Commission
finds that DEO should likewise implement a one-year low-income pilot program aimed at
helping low-income, low-use customers pay their bills,

As in the Duke case, the customers in the low-income pilot program shall be non-
TIPP low-usage customers, verified at or below 175 percent of the poverty level DEQ's
program should provide a four-dollar, monthly discount to cushion much of the impact
on qualifying customers. This pilot program should be made available one year to the
first 5,000 eligible customers. DEQ, in consuitation with staff and the parties, shall
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establish eligibility qualifications for this program by first determining and setting the
maximum low-usage volume projected to result in the inclusion of 5,000 low-income
customers who are determined to be at or below 175 percent of the poverty level, The
Commission expects that DEO will promote this program such that, to the fullest extent
practicable, the program is fully enroiled with 5,000 customers. Following the end of the
pilot program, the Commission will evaluate the program for its effectiveness in
addressing our concerns relative to the impact on low-use, low-income customers.

In addition, the Comumission is cognizant of the reduction in risk assumed by the
company as a result of the rate design approved by the Commission. This, in conjunction
with the testimony heard in local hearings and, most importantly, taking notice of
deteriorating economic conditions, leads us to alter downward the approved rate of return
by 20 basis points, to 8.29 percent.

As a final matter pertaining to the rate design, the Commission would note that
OCC makes the argument in its brief that DEO failed to request approval of the SFV rate
design in its initial application and failed to provide adequate notice to its customers of
the SFV rate design, as required by Sections 4909.18, 4909.19, and 4904.43, Revised Code
(OCC Br. at 2-3). DEO and staff point out that the SFV rate design was not proposed in
the application, but was recommended by the staff in the staff report that was issued eight
months after the application was filed. Therefore, DEO and staff maintain that the statute
did not require that the notice of the application reference the SFV and that the authority
relied on by OCC is inapplicable (DEO Reply Br. at 1-2; Staff Reply Br. at 2-3). The
Commission agrees that the support cited by OCC in its brief is not applicable. As OCC
pointed out in its brief, Section 4909.18, Revised Code, requires that the substance of
DEQ's initial application be disclosed in the publication {OCC Br. at 5). Essentially, OCC
is maintaining that, in order to comply with the statute, the company must republish
notice simply because the company is now supporting the staff's proposal in the staff
report of investigation in this case. The Commission finds that OCC’s contention is
without merit. Furthermore, as OCC acknowledges in its brief, the notice for public
hearing did appropriately state that one of the issues in the case was the rate design and
included straight fixed variable (OCC Br. at 6},

M. RATE DETERMINANTS:

As proposed under the stipulation, the value of DEO's property used and useful in

the rendition of gas service as of the date certain is $1,404,744,493. The Commission finds
the rate base stipulated by the parties to be reasonable and proper, and adopts the
valuation of $1,404,744,493 as the rate base for purposes of these proceedings.

The stipulation recommends that rates be approved that would enable DEO to earn
a rate of return of 8.49 percent. As noted above, the Commission believes that the rate of
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return should be reduced by 20 basis points to 8.29 percent. The Commission finds that a
rate of return of 8.29 percent is fair and reasonable for DEO. We will, therefore, authorize
a rate of return of 8.29 percent for purposes of these cases.

Applying a rate of return of 8.29 percent to the value of the used and useful
property as of the date certain results in required operating income of $116,453,318. Under
the stipulation, the parties agreed that the adjusted operating income of DEO during the
test year was $93,250,390. This results in an income deficiency of $23,202,928, which, when
adjusted for uncollectibles and taxes, results in a revenue increase of $37,476,976.
Therefore, we find that a revenue increase of $37,476,976 is reasonable and should be
approved.

1IV. TARIEES:

As part of its investigation in this matter, the staff reviewed the company’s various
rates and charges, and the provisions governing terms and conditions of service. On
QOctober 8, 2008, the company filed proposed tariffs which reflect the agreement of the
parties to the stipulation. In addition, the fariffs filed on October 8, 2008, include
provisions for the modified SFV rate design proposed by DEO, staff, and OOGA. DEO
indicated that these proposed tariffs will be substantially identical to the final compliance
tariffs that will be filed with approved rates and appropriate effective dates ingerted if the
final order does not require alteration of the terms and conditions contained therein. The
Commission has reviewed the proposed tariffs and found that they correctly incorporate
the provisions of the stipulation and the modified SFV rate design. The proposed tariffs
filed on October 8, 2008, should be approved, subject to modification to reflect the rate of
return approved by this opinion and order. Therefore, the Commission finds that DEO
should file, in {inal form, four, complete, printed copies of the final tariff, as modified, with
the Commission’s docketing division, consistent with this order. The effective date of the
increase shall be a date not earlier than the date upon which final tariffs are filed with the
Commission and the date on which DEQ files proposed tariffs addressing the low-income
pilot program. The new tariffs shall be effective for service rendered on or after such
effective date,

With regard to the tariffs addressing the low-income pilot program required by this
order, the Commission finds that DEO should file proposed revised tariffs in accordance
with our directives for this pilot, as set forth in this order. Upon review of the tariffs, the
Commission will issue an entry approving the tariffs implementing the pilot prograin.

FINDINGS OF FACT:

(1)  On July 20, 2007, DEO filed a notice of intent to file an
application for an increase in rates. In that notice, the company -
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requested a test year beginning January 1, 2007, and ending
December 31, 2007, with a date certain of March 31, 2007.

By Commission entry issued August 15, 2007, the test year and
date certain were approved.

On August 30, 2007, DEO filed applications requesting approval
for an increase in gas distribution rates, for an alternative rate
plan for its gas distribution service, and to modify certain
accounting methods, 07-829, 07829, 07-830, and 0(7-831,
respectively. On December 13, 2006, DEO filed an application,
06-1453, for approval of an automatic adjustment mechanism,
associated with the deployment of AMR equipment. On
February 22, 2008, DEO filed an application, 08-169 for approval
of an automatic adjustment mechanism to recover costs
associated with its PIR program. By entry of April 9, 2008, the
Commission, inter alig, granted DEO’s request to consolidate
these five cases.

The Commission granted intervention to Citizens Coalition,
OEG, I1GS, Dominion Retail, Stand, Local GB35, Integrys,
O0OGA, OCC, OPAE, IEU-Ohio, and Cleveland. On June 19,
2008, and July 28, 2008, IEU-Ohio and OEG, respectively, filed
notices of withdrawal from these proceedings.

The Commission granted a motion to admit David C, Rinebolt
to practice pro hac vice on behalf of OPAE.

On May 23, 2008, the réport of conclusion and
recommendations of the financial audit of DEO by Blue Ridge
Consulting Services, Inc., was filed.

On June 12, 2008, staff filed its written report of invesﬁgaﬁoﬁ
with the Commission in 07-829, 07-830, 07-831, and 06-1453.

Objections to the staff report in 07-829, 07-830, 07-831, and
06-1453 were filed by Cleveland, DEC, OCC, Citizens Coalition,
Integrys, and OI'AE.

On June 12, 2008, staff filed its written report of investigation of
08-169 with the Commission.

29.
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(19)

(1)

(12)

(13)

(14)

(19)

(16)

(17)

(18)

(19)

Objections to the staff report in 08-169 were filed by DEO and
OCC.

Local public hearings were held as follows: Youngstown on
July 28, 2008 and August 19, 2008; Lima on July 29, 2008; Canton
on July 31, 2008; Akron on July 31, 2008, and August 21, 2008;
Cleveland on August 4, 2008; Geneva on August 4, 2008;
Marietta on August 5, 2008; and Garfield Heights on August 18,
2008.

DEO published notice of the local public hearings and the
evidentiary hearing.

A prehearing conference was held on July 8, 2008.

The evidentiary hearing commenced on August 1, 2008, and
concluded on August 27, 2008.

On August 22, 2008, as supplemented on October 14, 2008, a
stipulation was filed in these matters which resolved all
outstanding issues except the issue of rate design. Signatories
to the stipulation include DEQ, staff, OCC, OPAE, Citizens’
Coalition, COGA, Stand, and Cleveland.

Initial briefs were filed by OCC, DEO, OPAE, Cleveland,
Neighborhood Coalition, OOGA, and staff on September 10,
2008. Reply briefs were filed by DEO, staff, OCC, OPAE,
0O0GA, and Cleveland on September 16, 2008.

An oral argument was held before the Commission on
September 24, 2008, on the issue of rate design.,

The company filed proposed revised tariffs and proof of
publication of the application and the hearings.

The value of all of the company’s property used and useful for
the rendition of service to its customers affected by this
application, determined in accordance with Section 4909.15,
Revised Code, is not less than $1,404,744,493,

-30-
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(21)
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(23)

(24)

Applying a rate of return of 829 percent resulls in required
operating income of $116,453318. Under the stipulation, the
parties agreed that the adjusted test year operating incorne was
$93,250,390. This results in an income deficiency of $23,202,928,
which, when adjusted for uncollectibles and taxes, results in a
revenue increase of $37,476,976.

DEO's proposed revised tariffs are consistent with the
discussion and findings set forth in this opinion and order and
shall be approved, except for modification based on our
adjustment of the rate of return. DEO shall file In final form,
four, complete printed copies of the final tariff consistent with
this order.

DEQ should file proposed revised tariffs addressing the low-
income pilot program.

DEQO should conduct a review and report back to the staff
within 180 days on the technical capability of DEQ's advanced
metering system.

That the DSM collaborative should file a report within nine
months of this order identifying the economic and achievable
potential for energy efficiency improvements and program
designs to implement further reasonable and prudent
improvements in energy efficiency.

CONCLUSIONS OF LAW:

1)

@)

DEOQ is natural gas company as defined by Section
4905.03(A)(6), Revised Code, and a public utility as defined by
Section 4905.02, Revised Code.

The company’s application was filed pursuant to, and this
Commission has jurisdiction of the application under, the
provisions of Sections 4209.17, 4909.18, and 4909.19, Revised
Code, and Chapter 4929, Revised Code, and the application
complies with the requirements of these statutes.

-3~
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7

ORDER:

Staff investigations were conducted and reports duly filed and
mailed, and public hearings held herein, the written notice of
which complied with the requirements of Sections 4909.19 and
4903.083, Revised Code.

The stipulation submitted by the parties, as modified on this
opinion and order, is reasonable and, as indicated herein, shall
be adopted.

The existing rates and charges for service are insufficient to
provide the applicant with adequate net annual compensation
and return on its property used and vseful in the provision of
service.

A rate of return of 8.29 percent is fair and reasonable under the
circumstances of this case and is sufficient to provide the
applicant just compensation and return on its preperty used
and useful in the provision of service to its customers.

The company is authorized to withdraw its current tariffs and
to file, in final form, revised tariffs which the Commission has
approved herein.

1t is, therefore,

ORDERED, That the joint stipulation filed on August 22, 2008, as modified in this
opinion and order, be approved in accordance with this opinion and order. Itis, further,

ORDERED, That, in accordance with this opinion and order, DEQ conduct a review
and report back to the staff within 180 days on the technical capability of DEO’s advanced

metering system. Itis, further,

ORDERED, That the application of DEQO for authority to increase its rates and
charges for service be granted to the extent provided in this opinion and order. It is,

further,

ORDERED, That, consistent with this opinion and order DEO shall file a cost of

service study within 90 days. Itis, further,

37.

0124



07-829-GA-AIR et al. 33

ORDERED, That, consistent with this opinion and order, the DSM collaborative file
a report within nine months of this order identifying the economic and achievable
potential for energy efficiency improvements and program designs to implement further
reasonable and prudent improvements in energy efficiency. Itis, further,

ORDERED, That DEQ implement a one-year low-income pilot program consistent
with this apinion and order and file proposed revised tariffs addressing the low-income
pilot program. I, is further, '

ORDERED, That DEO be authorized to file in final form four complete copics of the
tariff consistent with this opinion and order (other than the requirement for a low-income
pilot program) and to cancel and withdraw its superseded tariffs. DEO shall file one copy
in its TRF docket {or may make such filing electronically as directed in Case No. 06-900-
AU-WVR) and one copy in this case docket. The remaining two copies shall be designated
for distribution to the Rates and Tariffs, Energy and Water Division of the Commission’s
Utilities Department. It is, further,

ORDERED, That the effective date of the new tariffs shall be a date nof earlier than
all of the following;: the date of this opinion and order; the date upon which four complete,
printed copies of final tariffs are filed with the Commission; and the date on which DEO
files proposed tariffs addressing the low-income pilot program. The new tariffs shall be
effective for service rendered on or after such effective date. It is, further,

ORDERED, That DEO shall notify all affected customers via a bill message or via a
bill insert within 30 days of the effective date of the tariffs. A copy of the customer notice
ghall be submitted to the Comunission's Service Monitoring and Enforcement Department,
Reliability and Service Analysis Division, at least 10 days prior to its distribution to
customers. It is, further,

ORDERED, That nothing in this opinion and order shall be binding upon the
Commission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regulation. Ttis, further,
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ORDERED), That a copy of this opinion and order be served on all partics of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Paul A. Ccntoleila

/é }Ef/(,{,ff:/ Vs bt

Valerie A. Lemmie Che{yi L. Roberto
CMTP/SEF:ct

Entered in the Journal
0CT 15 2008

Reneé J. Jenkins
Secretary
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The East )
Ohio Gas Company d/b/a Dominion East )
Ohio for Authority to'Increase Rates forits )
Gas Distribution Service, }

Case No. U7-820-GA-AIR

In the Matter of the Application of The East
Ohio Gas Cormpany d/b/a Dominion East
Ohio for Approval of an Alternative Rate
Plan for its Gas Distribution Service.

Case No. 07-830-GA-ALT

Mgt S M St

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval to Change Accounting
Methods.

Case No. 07-831-GA-AAM

e Nl o S

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Assaciated with a Pipeline
Infrastructure Replacement Program
Through an Automatic Adjustment Clause
and for Certain Accounting Treatment.

Case No. 08-169-GA-ALT

R e e o

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with Automated
Meter Reading and for Certain Accounting
Treatment.

Case No. 06-1453-GA-UNC

L L R i

ENTRY ON REHEARING

The Commission finds:

(1) On August 30, 2007, The East Ohio Gas Company d/b/a
Dominion East Chio (DEO) filed applications to increase its gas
distribution rates, for authority to implement an alternative
rate plan for its gas distribution services, and for approval to
change accounting methods. On December 13, 2006, DEQ filed

This ie to certify that th

e lmages appeari
a.ccurat: dand complgte reproduction of a caxza af::a:n
documen eliV%r’gd in the regular cuurse of business,
Tecknician "] N4 Date Processed
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)
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an application for approval of tariffs to recover, through an
automatic adjustment mechanism, costs associated with the
deployment of automated meter reading equipment. On
February 22,2008, DEO filed an application requesting
approval of tariffs to recover, through an automatic adjustment
mechanism, costs associated with a pipcline infrastructure
replacement program.  All of these applications were
consolidated by the Commission.

By opinion and order issued October 15, 2008, the Comnmission,
inter alia, approved the joint stipulation and recommendation
(stipulation) filed by the partics in these cases, which resolved
all of the issues raised in the applications except for the issue of
the rate design for DEQ's General Sales Service (GSS) and

Energy Choice Transportation Service (ECTS) rate schedules.

With regard to the rate design, the Commission adopted the
first two years of the modified straight fixed variable (SFV)
levelized rate design to decouple DEQ's revenue recovery from
the amount of gas actually consumed, which was proposed by
Staff and DEQO. Prior to approval of rates for year three and
beyond, the Commission directed DEO to complete the cost
allocation study required in the stipulation and to provide it to
the Commission for consideration. In its opinion and order, the
Commission acknowledged that adoption of the SFV rate
design will reduce the risk assumed by the company, The
Commission, based upon this reduction in risk, the testimony
heard at the local hearings, and the deteriorating economic
conditions, found that the rate of return set forth in the
stipulation should be altered downward by 20 basis points to
8.29 percent.

Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Commission proceeding may apply
for rehearing with respect fo any matiers determined in that
proceeding, by filing an application within 30 days after the
entry of the order upon the journal of the Commission.

On November 14, 2008, DEO filed an application for rehearing,
asserting five grounds for rehearing. Also on November 14,
2008, the Office of the Ohio Consumers’ Counsel, the city of
Cleveland, Ohio Partners for Affordable Energy, the
Neighborhood Environmental Coalition, the Empowerment
Center of Greater Cleveland, Cleveland Housing Network, and
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the Consumers For Fair Utility Rates (collectively, Consumer
Groups) filed an application for rchearing, asserting eight
grounds for rehearing.

On- November 24, 2008, DEO filed a memorandum in
opposition to the Consumer Groups” application for rehearing,

The underlying basis for all of DEQ's assignments of error in its
application for rehearing are based on the Comimission's
decision to reduce the rate of return from 849 percent, as
recommended in the stipulation, to 8.29 percent. The following
paragraphs set forth DEQ’s specific grounds for rehearing,
together with a brief description of its rationale for each
ground:

(a) The Commission denied DEO due process by not
permitting DEO to brief or argue the rate-of-return
issue and then by reducing the rate of return.

DEQ asserts that it was denied the opportunity to
present arguments on the issue of rate of return and
then the rate of return was reduced. It points out that
due process requires & fair hearing and an
opportunity to be heard.  Given the explicit
instructions that the sole issue was the rate design
and the lack of opposition on any other issue, DEO
explains that it had no reason to seek to argue the rate
of return issue or otherwisc to protest the
Commission’s lirnitations on briefing or directives at
oral argument. (DEO application for rehearing at 3-
5)

(b) The portion of the order reducing DEO’s rate of
return was unlawful because it lacked record support.

DEQ argues that the rate of return reduction is
unsupported by the record. The Commission’s basis
for the cost of capital reduction, according to DEQ,
was a purported reduction in risk assumed by the
company as a result of SFV rate design; however,
there was no evidence in the record to support this
statement. To the extent the SFV rate design
purportedly reduces risk, DEO asserts that such risk
assessment was already reflected in the stipulation’s
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(c)

recommended rate of return. The Commission’s

claim that the testimony heard at public hearings was
a basis to reduce DEO’s rate of return is
unsupportable, claims DEO, because the Commission
cannot specify any witness at any public hearing who
recommended or justified a rate of return reduction.

Rather, DEO suggests that the testimony at the public -

hearings was directed at rate design and particular
customers’ circumstances as a result of a change in
rate design and not rate of retarn. DEO also contends
that there was no testimony in the record
recommending or justifying a reduction in rate of
return based on deteriorating economic conditions,
which was another factor justifying the Conumission’s
rate of return reduction. (DEO application for
rehearing at 5-10.)

The portion of the order reducing DEO's rate of
return was unreasonable on its face, because it relied
on a factor of increased risk to reduce the rate of
return.

DEO asserts that reducing the rate of return is facially
unreasonable and self-contradictory.  The most
important factor relied upon by the Commission in
reducing the rate of return—deteriorating economic
conditions—in fact, demonstrates increasing risk and,
thus, justifies an increase. Therefore, according to
DEO, the order contradicts itself. In addition, DEO
claims that the Comumission’s reduction only
exacerbates the true cost of capital for DEO.
Furthermore, DEQ points out that the Commission’s
adjustment of the rate of return contradicts other
portions of the order and that the order already
contained numerous approvals and adjustments that
addressed low-income customer’s needs, such as the
SFV rate design, a pilot program to credit bills
directly, an increase in demand-side management
(DSM) spending, and shareholder funding to assist
low-income customers in payment assistance and
conservation® educatdon.  (DEO  application for
rehearing at 10-14.)
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(d)  The order violated Section 4909.15(D)(2)(a), Revised
Code, by authorizing a cost of debt lower than DEO's
actual embedded cost of debt.

DEQ argues that, by reducing the rate of return, the
order reduced the revenue atiributable to DEO’s
embedded cost of debt and denied DEO recovery of
that embedded cost, in violation  of Section
4909.15(D}(2)(a), Revised Code. DEQO alternatively
suggests that, because the embedded cost of debt
comprises almost half of its capital structure, the
order can be seen as reducing the return on equity by
approximately twice as much as the 20 basis points
that were identified by the Commission. It asserts
that there is nothing in the record fo support such a
reduction. {DEQ application for rehearing at 14.}

The Commission notes that our decision to reduce the rate of
return was primarily based on the determination that the risk
assumed by the company would be reduced as a result of the
SFV rate design approved by the Commission. Upon review,
we find that the stipulation approved by the parties bad, in
fact, already incorporated a lower rate of return due to the
agreement by the parties in the stipulation to move to either a
decoupling, rider or an SFV rate design. It appears that the
lower rate of return in the stipulation was based on a
recalculation of the return on equity range to reflect a 25 basis
point reduction to account for the lower risk to DEO. (Jt. Ex. 1
at 4; Tr. at 84; Staff BEx. 1 at 34.) As the stipulation already
incorporated a reduced rate of retwrn to DEQ, the
Commission’s concern regarding the reduced risk to the
company presented by the SFV rate design was addressed.
Therefore, we find that DEO's application for rehearing should
be granted and the rate of return agreed to in the stipulation
should be reestablished at 8.49 percent. Accordingly, having
reestablished the rate of return agreed to by the stipulating
parties, the Commission findg that the stipulation filed in these
cases should now be approved in its entirety.

In their first ground for rehearing, the Consumer Groups assert
that the Commission erred when it failed to comply with the
requirements of Section 4903.09, Revised Code, and provide
specific findings of fact and written opinions that were

5-
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supported by record evidence. The Consumer Groups specify
three different ways in which the Commission allegedly so

erred. Bach will be discussed individually.

(a)

First, they argue that the order acknowledges that
there is insufficient evidence to support the decision
inasmuch as the Commission ordered future studies
that are intended to establish findings, on a
prospective basis, to warrant the Commission’s
current decision. The Consumer Groups state that it
is unclear why the Commission ordered DEO to
perform a study within 90 days but was willing to
wait for two years before addressing the study’s
results. They contend that the GSS class cannot be
considered homogeneous relative to the residential
consumers’ usage because the average residential GS5
customer uses 99,1 Mcf per year, while the average
nonresidential GSS customer uses 390 Mcf per year,
with some nonresidential customers using up to 3,000
Mcf per year. The Consumer Groups maintain that,
absent actual homogeneous membership in the G55
customer class, there will be misallocations among
customers within the GSS class and that the current
shortcomings of the class cost-of-service study will do
little to assist the low-use residential consumers who
will be most harmed by the SFV rate design during
years 1 and 2. (Consumer Groups' application for
rehearing at 9--12.)

With regard to the additional studies ordered by the
Commission, DEQ maintains that the order should
not be vacated just because there may be new facts
that are yet to be discovered. DEO suggests that the
Consumer Groups’ understanding of the purpose of
the studies, as well as the pilot program, is flawed.
According to DEO, the purpose for the cost-of-service
study is to determine whether the GS8/ECTS clagses
should be split, the answer to which would not
contradict the Commission’s decision to move to an
SFV rate design. DEO contends that this study would
address the Commission’s possible order to transition
to a full SFV rate design. As DEO summarizes, “that
the Commission has the foresight to address that
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issue in a proactive manner does not in any way
suggest that the record evidence supporting the
current Order is somehow  inadequate”
(Memorandum contra at 5-8.)

We find no merit to the Consumer Groups’ argument.
As we noted in the order, the modified SFV rate
design is a move toward correcting the traditional
design inequities, while at the same time, mitigating
the impact of the new rates on customers. DEO is
correct that the additional information we will obtain
through this study is not intended to address any
issues relevant to the determination in these
proceedings to move to a modified SFV rate design.
Rather, the additional cost allocation information will
provide us the opportunity to reassess whether it is
appropriate to separate the residential and
nonresidential consumers in these classes, for future
consideration.  After the cost allocation study is
completed, we will establish a process that will be
followed to determine the appropriate rates in year
three and beyond.

The Consumer Groups next argue that the
Commission erred by approving a low-income pilot
program without an adequate record to support the
order. They contend that the Commission’s statement
that low-use customers have not been paying the
entirety of their fixed costs is made without any basis
to conclude that high-usage customers were
overpaying fixed costs under the previous rate
design. The Consumer Groups contend that the
record in these cases does not answer the question of
how the SFV rate design impacts the low-income
customers and it is bad public policy to approve such
a change in policy without a full and complete
understanding of the harm that it may cause, They
argue that it is unclear why the low-use, low-income
customer program evaporates after one year when the
SEFV will be in place for a longer period of time.
Furthermore, they state that the Commission failed to
explain how DEQ, which has almost 1.2 million
residential customers, almost three {imes the number
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of gas customers of Duke Energy Ohio, Inc. (Duke),
should have a program that is one-half the size of the
program the Commission approved for Duke. Case
No. 07-589-GA-AIR et al. (Opinion and Order, May
28, 2008; Entry on Rehearing, July 23, 2008).
{Consumer Groups’ application for rehearing at 12-
18.)

DEO counters the Consumer Groups argument
concerning the pilot program, pointing out that its
adoption does not reflect a defect in the approval of
the SFV rate design but, rather, merely reflects the
reality that the rate design change will have a
negative effect on some customers. DEO also
emphasizes that adoption of the pilot program is not
a “concession” that SFV will harm low-income
customers, as SFV is expected to help low-income
customers. DEQ also points out that the Consumer
Groups are in error in focusing on the distribution
component of bills, as distribution costs are a very
small component of total bills. (Memorandum contra
at8-11)

As we stated in our order, the Commission recognizes
that the change in rate design will leave some
customers better off and some customers worse off, as
compared with the existing rate design. We noted
that we are concerned with the impact that the change
will have on some DEQ customers who are low-
income, low-use customers. That formed, in part, the
basis for ordering the pilot program. It is ironic that

" the Consumer Groups would advocate against our

attempt to mitigate the impact.

In the third part of their first ground for rehearing,
the Consumer Groups claim that the Commission
erred by ordering an evaluation of DEO's DSM
energy efficiency programs without looking at the
impacts that the SFV rate design has on these
programs. They contend that the Commission should
order an independent DSM program. (Consumer
Groups’ application for rehearing at 18-20.)
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DEO argues that the DSM programs it supports are
worthwhile and that nothing prevents the parties
from undertaking significant DSM programs within
the SFV rate design. DEO also states that the DSM
collaborative and related programs have nothing to
do with the rate design decision by the Commission.
{Memorandum contra at 11-12)

We find no merit to the Consumer Groups” argument.
While the change in rate design will have impacts on
customers, it will also have impacts on the company
and, in all likelihood, on the DSM programs. It would
not be in the best interests of consumers or the
company for those impacts not to be studied. We
would note that, historically, we have approved USM
programs without having full knowledge of the
results those programs will have and without having
made any prior independent analysis of those
programs, because we Trecognize the beneficial
impacts such programs have on customers,

As we find no argument made under the first assignment of
error to be supportable, the Consumer Groups’ application for
rehearing on this ground will be denied.

In their second assignment of error, the Consumer Groups
argue that the Commission should not have approved a rate
design for a two-year fransition period without establishing
that Sections 4909.18 and 4909.19, Revised Code, govern the
process for determining the rate design that will be
implemented after the two-year transition period. They
contend that the Commission failed to discuss what will be
used to determine appropriate rates beginning in yecar three
and merely noted that it will be establishing a process. They
also claim that it is unclear if the process that the Commission
will develop will be limited to DEQO and the Commission or
whether there will be an opportunity to challenge the study.
{Consumer Groups’ application for rehearing at 20-22.

We clarify that the process that will be established for
determining the appropriate rates in year three and beyond
will provide for input from interested stakeholders and will
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ensure that all parties have the opportunity to participate. This
ground for rehearing will be denied.

In their third assignment of error, the Consumer Groups claim
that the Commission erred by approving a rate design that
includes an increase to the monthly residential customer charge
without providing consumers adequate notice of the SFV rate
design pursuant to Sections 490918, 4909.19, and 490943,
Revised Code. The Consumer Groups claim that both of the
notices to consumers failed to mention the proposed rate
design and its impact and implications for customers.
According to the Consumer Groups, “a decision by the
Company to change its rate design position from its application
to align with the rate design position in the staff report does not
relieve the Company of its statutory requirement to provide its
customers with notice of the substance of its application and at
the time such notice is required - with its application ~ not after
the staff report is issued.” (Consumer Groups’ application for
rehearing at 22-23) The Consumer Groups believe that the
change in rate design was a material change that required
disclosure. With regard to the notice of the public hearings, the
Consumer Groups contend that the language only mentioned
the SFV rate design in general terms and failed to disclose the
potential magnitude of the increase in the customer charge.
(Consumer Groups’ application for rehearing at 22-30.)

In its memorandum contra, DEQO argues that this assignment of
error has previously been addressed by the Commission and
rejected, DEQ states that it is required to provide two notices: a
notice of the application in accordance with Section 4909.19,
Revised Code, and notice of the public hearings in compliance
with Section 4903.083, Revised Code. DEO points out that it
could not include an SFV rate design with its notice of the
application, as the application did not include an SFV proposal.
Eight months later, it explains, when the staff report was
issued, was the first appearance of this issue. Thus, DEO
contends that the notice of its application was accurate. With
regard to notice of the public hearings, DEOQ notes that the
governing statute requires a brief summary of the then known
major issues in contention. As the hearing notice disclosed
issues including “[tjhe level of the monthly customer charge
that customers will pay” and “[r]ate design, including
consideration of decoupling and straight fixed variable

-10-
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mechanisms,” DEO believes that the notice complied with the
statute. DEO also argues that Section 4903.083, Revised Code,
saves the notice from invalidation based on defects in its
content,

We find the Consumer Groups’ argument on this point to be
without merit. We note, at the outset, that the arguments
raised by the Consumer Groups on rehearing were previously
denied by the Commission on page 27 of our Opinion and
Order. Sections 490918, 4909.19, and 4909.43, Revised Code,
direct the utility to notify customers, mayors, and legislative
authorities in the company’s service area of the application and
the rates proposed therein. DEO served upon mayors and
legislative authorities and published in newspapers throughout
its affected service area notices that met the requirements of
Section 490918, 490519, and 490943, Revised Code, as
approved by the Commission. The notice specifically set forth
the rates and percentage increase, by rate schedule, proposed
by DEOQ in the application, including a reference to and
explanation of the proposed sales decoupling rider. Although
the Commission did not adopt the decoupling mechanism
proposed by DEO, the notice was sufficient to inform
customers of such proposal and to allow customers to register
an objection to a decoupling mechanism and the increase in
rates and the straight fixed variable rate design. In addition, as
noted in the order, the SFV rate design was not proposed in the
application, but was recommended by the staff in the gtaff
report that was issued eight months after the application was
filed. Therefore, the statute did not require that the notice of
the application reference the SFV. Further, Section 4909.18,
Revised Code, requires that the substance of DEO’s initial
application be disclosed in the publication, which it was.
Furthermore, the notice for public hearing did appropriately
state that one of the issues in the case was rate design and SFV,

In their fourth assignment of error, the Consumer Groups claim
that the Commission erred by approving a rate design that
discourages customer conservation efforts, in violation of
Sections 4929.05 and 4905.70, Revised Code. They claim that
the SFV rate design serves only the company’s limited cost
recovery interest. However, they contend, SFV fails to promote
conservation because it sends the wrong price signals ko
customers by decreasing the volumetric rate while significantly

-11-
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increasing the fixed portion. Thus, according to the Consumer
Groups, SFV fails to encourage conservation. Further, the
Consumer Groups say that SFV removes customers’ incentive
to invest in energy efficiency because it extends the payback
period for those customers’ energy efficiency investments.
(Customer Groups' application for rehearing at 31-35.)

DEO argues that the Consumer Groups wrongly conclude that
SFV penalizes conservation and encourages consumption.
Although it is true the transition to SFV will result in an
increase in the fixed charge and a decrease in the volumetric
charge and that, therefore, low-use customers will pay more
than they previously paid and high-use customers will pay less
than they previously did, nevertheless, DEO argues, transition-
related change has nothing to do with conservation. DEO
emphasizes that the largest portion of the bill, approximately
80 percent, is the commodity charge and that the commodity
charge is the “biggest driver” of usage decisions. DEO also
stresses that the SFV rate design corrects the subsidy of fixed
distribution costs from high-use to low-use customers.
(Memorandum contra at 18-20.)

The Commission finds that the Consumer Groups’ argument
regarding conservation was fully considered and rejected in the
order. There is no dispute that both the modified SFV rate
design and the previously proposed decoupling rider reduce or
eliminate any disincentive for conservation programs that
might be promoted or sponsored by the utility. There is also no
dispute that, under both of the proposed rate designs, a
customer who makes conservation cfforts to reduce gas
consumption will equally enjoy the full benefit of those efforts
for the commodity portion of their gas bill, which typically
represents 75 to 80 percent of their total gas bill. While under
the SFV rate design, a low-use customer who conserves may
not reduce his distribution charges as much as he would under
the decoupling rider method, it is also true that all potential

“customer savings are not guaranteed under the decoupling

rider method favored by the Consumer Groups, due to the
attendant uncertainty caused by periodic reviews and
adjustments necessary with the decoupling rider. Moreover, a
decoupling rider would have the effect of preserving the
inequities within the existing rate design that have caused
high-use customers to subsidize the fixed costs of low-usze

12-
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customers, As discussed in the Commission’s opinion, we
opted to match costs and revenues more closely, such that
customers pay their fair share of distribution costs. Finally, this
argument for rehearing disregards the fact that a fundamental
reason for our adoption of the new rate design is to foster
conservation efforts in accordance with Sections 4929.02 and
4905.70, Revised Code. The only question at issue in these
proceedings is whether an SFV rate design or a decoupling
rider better achieves all competing public policy goals. As
discussed at length in our opinion, we believe the SFV rate
design is the better choice. This ground for rehearing is denied.

The Consumer Groups’ fifth assignment of etror is that the
Commission erred by approving a rate design that
unreasonably violates prior Commission precedent and policy.
The Consumer Groups argue that the Commission has
identified gradualism as one of the regulatory principles to be
incorporated in its decision-making process and, for
gradualism to have any legitimacy as a regulatory principle, it
must be applied with a certain level of consistency and
transparency. They claim that this principle has been relied
upon in prior cases and that the Commission should not ignore
the consumer opposition voiced against the proposed SFV rate
design at the public hearings. (Consumer Groups’ application
for rehearing at 35-41.)

DEQ asserts that, although gradualism is an important
consideration, the SFV rate design approved by the

Commission does reflect this policy in at least three ways, -

First, DBO explains that only 84 percent of the fixed costs will
be recovered through the fixed charges. Second, DEO points
out that the SFV rates will be phased in over two years. Finally,
it notes that DEO has agreed to a “nearly three-fold increase in
DSM spending,” as well as additional funding for support of
low-income customers. DEQ stresses that the principle of
gradualism should not be used to block the transition to the
SFV rate design and notes that gradualism is only one of many
important regulatory principles. (Memorandum contra at 20-
21)

In examining these claims, we first observe that this
Commission is not bound by any statutory requirement
relating to the regulatory principle of gradualism and that this
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is only one of many important regulatory principles. However,
consistent with the principle of gradualism, we noted in the
order that the new levelized rate design best corrects the
traditional rate design inequities, while mitigating the impact
of the new rates on residential customers by maintaining a
volumetric component to the rates, by phasing in the increase
over a two-year period, and by not reflecting the full extent of
DEO's fixed costs in the proposed fixed charge. We also
emphasized that the low-income pilot program, aimed at
helping fow-income, low-use customers pay their bills, was
ctrucial to our decision. Furthermore, we note that the
Consumer Groups continue to compare the new flat monthly
fee with the customer charge under the previous distribution
rate structure. Such comparisons can be misleading and distort
the impact on customers, since any analysis of the impact of the
new levelized rate structure should consider the total customer
charges. We note that, in association with the adoption of the
SFV rate design, the volumetric charge reflected on the bills of
residential customers will be reduced as the customer charge is
phased-in to reflect the elimination of the majority of the
company'’s fixed costs from the volumetric charge. Moreover,
as noted in our order, the new rate design also achieves the
important regulatory principle of matching costs and revenues
to ensure that customers pay their fair share of distribution
costs. Accordingly, the Commission finds that the Consumer
Groups’ request for rehearing on this issue should be denied.

Having determined that the rate of return agreed to in the
stipulation should be reestablished and that the stipulation
should be approved in its entirety, the Commission finds it
necessary to update the rate determinants set forth in the
October 15, 2008, opinion and order. Therefore, applying a rate
of return of 8.49 percent to the value of the used and useful
property as of the date certain results in required operating
income of $119,192,570. Under the stipulation, the parties
agreed that the adjusted operating income of DEG during the
test year was $93,250,390. This results in an income deficiency
of $25,942,180 which, when adjusted for uncollectibles and
taxes, results in a revenue increase of $41,901,368. Thercfore,
we find that a revenue increase of $40,500,000 stipulated by the
parties is reasonable and should be approved.

-14-
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By entry issued November 5, 2008, the Commission approved a
revised bill format which incorporated the notice fo all affected
customers of the Commission’s October 15, 2008, order in these
cases, including the approved revenue increase for DEO which
was based on an 8.29 percent rate of return. In light of our
reestablishment of the stipulated rate of return of 8.49 percent,
the Commission finds that DEO must notify customers of this
change and that such notice should be provided to all affected
customers via a bill message or via a bill insert in the next
practicable billing cycle, but no later than 60 days from the date
of this entry on rehearing, Furthermore, a copy of the customer
notice shall be submitted to the Commission’s Service
Monitoring and Enforcement Department, Reliability and
Service Analysis Division, at least 10 days prior to its
distribution to customers.

On October 8, 2008, DEO filed proposed tariffs which reflect
the agreement of the parties to the stipulation, including the
8.49 percent rate of return. In our October 15, 2008, order in
these cascs, we found that the proposed tariffs filed by DEO
correctly incorporated the provisions of the stipulation and the
approved rate design; therefore, we approved the proposed
tariffs filed on October 8, 2008, subject to modification to reflect
the revised rate of return of 8.29 percent as approved in the
order. Subsequently, by entry issued October 22, 2008, the
Commission approved DEQ's revised proposed tariffs, with
one modification addressing the low income program, finding
that the tariffs were consistent with our October 15, 2008, order,
including the revised 8.29 percent rate of return.

In light of our reestablishment of the stipulated rate of retum of
8.49 percent and our approval of the stipulation in its entirety,
the Commission finds that the proposed tariffs filed on
October 8, 2008, that reflect the agreement of the stipulating
parties, including the reestablished rate of return of 849
percent should be approved with the following modification.
In paragraph four of Original Sheet No. F-ECTS-LI1 and
paragraph three of Original Sheet No. GSS-LI, the language
should be meodified to read, “The following charges for this
one-year pilot program, limited to 5000 customers, are
effective for bills rendered on or after 2008.".
Therefore, DEO’s proposed tariffs filed on October 8, 2008, are
approved with this modification.

A15-
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1t is, therefore,

ORDERED, That the application for rehearing filed by DEQO be granted, to the
extent set forth in this entry on rehearing, that the rate of return agreed to in the

stipulation be reestablished, and that the stipulation be approved in its entirety. It is,
further,

ORDERED, That the Consumer Groups’ application for rehearing be denied. It is,
further,

ORDERED, That DEO revise the customer notice, in accordance with finding (21)
and that such notice be provided to all affected customers via a bill message or via a bill
insert in the next practicable billing cycle, but no later than 60 days from the date of this
order. A copy of the customer notice shail be submitted to the Commission’s Service
Monitoring and Enforcement Department, Reliability and Service Analysis Division, at
least 10 days prior to its distribution to customers. It is, further,

ORDERED, That DEO's proposed tariffs filed on October 8, 2008, as modified in
finding {22), be approved. It is, further, '

ORDERED, That DEO be authorized to file in final form four complete, printed
copies of tariffs consistent with the findings of this entry on rehearing. DEO shall file one
copy in its TRF docket number (or may make such filing electronically as directed in Case
No. 06-900-AU-WVR), and one copy in this case docket. The remaining two copies shall
be designated for distribution to the Rates and Tariffs, Energy and Water Division of the
Commission’s Utilities Departiment. It is, further,

ORDERED, That the effective date of the new tariffs shall be the date upon which
four complete, printed copies of final tariffs are filed with the Commission. The new
tariffs shall be effective for bills rendered on or after such effective daté. It is, further,

ORDERED, That nothing in this entry on rehearing shall be deemed to be binding
upon this Commission in any subsequent investigation or proceeding involving the
justness or reasonableness of any rate, charge, rule, or regulation. Itis, further,
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ORDERED, That a copy of this entry on rehearing be served upon all parties of
record.

THE PUBLIC ITIES COMMISSION OF OHIO

Alan R. Schriber, Chairman

R/

Paul A. Centolella onda Hartman

Valerie A. Lemmie ~ Chéryl L. Roberto

SEF/CMTP:ct

Entered in the Journal

DEC 19 2008

Reneé J. Jenkins
Secretary
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In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc. for Authority
to Amend its Filed Tariffs to Increase the
Rates and Charges for Gas Service and
Related Maiters.

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc. for Authority
to Modify Current Accounting Procedures to
Defer Expenditures Incurred Arising from
Compliance with Federal Pipeline Safety
Requirements.

BEFORL

THE PUBLIC UTILITIES COMMISSION OF OHIO

Case No. 04-571-CA-AIR

Case No. 04-421-GA-AAM

in the Matter of the Application of Vectren

to Change Depreciation Accrual Rates for its

)

Energy Delivery of Ohio, Inc. for Authority ) Case No. 04-794-GA-AAM
)
)

Gas Facilities.

ENTRY ON REHEARING

The Commission finds:

ey

@

(3)

On April 13, 2005, the Commission issued an opinion and order
approving a stipulation and granting Vectren Energy Delivery of
Ohio, Inc. (Vectren) authority to increase its rates and charges for
service.

Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Commission proceeding may apply
for rehearing with respect to any matters determined in that
proceeding, by filing an application within 30 days after the entry
of the order upon the journal of the Commission.

On May 13, 2005, The Office of the Ohio Consumers” Counsel
(OCC) filed an application for rehearing of the Commission’s
April 13, 2005 opinion and order. In its application for rehearing,
QCC raises eight assignments of error. On May 23, 2005, Vectren
filed a memorandum contra OCC’s application for rehearing.
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The first three assignments of crror raised by OCC relate 1o the -

portion of the opinion and order addressing the demand side
management (DSM) program approved as part of the stipulation.
QCC contends that the Commission erred by failing to promote
gas conservation. under Section 4905.70, Revised Code, and
failing, especially at a time of high natural gas prices, to find that
utilities without such programs are not providing efficient,
sufficient, and adequate service under Sections 4905.22 and
4909.152, Revised Code. OCC also argues that Section 4905.70,
Revised Code, relies on the term energy rather than electricity to
describe the type of conservation programs the General
Assembly wants the Commission to initiate and, therefore, OCC
claims that DSM programs should be oriented towards both gas
and electric utilities. In addition, QOCC claims that, at a time
when natural gas prices have surged because of high demand
and limited supply, the Commission improperly concluded that
the reasonableness of a DSM program is irrelevant to the
adequacy, sufficiency and efficiency of natural gas service and
the Commission must promote conservation programs in order
to effectuate the needed reduction in the amount of demand.
Further, OCC contends that the Commission erred by concluding
that Chapter 4929, Revised Code, is limited in its applicability
and that it is meant to be encourage DSM as a choice made
available to customers. Veciren claims that OCC improperly
argues that DSM, as proposed by OCC, is required by Ohio law;
while at the same lime, QCC fails to cite to any specific statutory
language that would explicitly mandate the imposition of the
DSM proposal advanced by OCC in a natural gas base rate case.
Vectren also notes that OCC’s arguments include citations to
extra-record sources which are not record evidence, have not
been granted administrative notice, and are not appropriate
authority in this proceeding.

We find no merit in OCC’s first assignment of error. As we noted
in our opinion and order, Section 4905.152, Revised Code, is not
relevant to the reasonableness of a DSM program and nothing
OCC has raised in its assignment of error changes our finding.
We also found that QCC had cited to a policy statement in the
gas alternative regulation statute (Section 4929.02(A)4), Revised
Code) and a policy statement in an electric pricing statute

{Section 4905.70, Revised Code) as a basis to argue that the

stipulation coniravenes the policy of the state. OCC in its
application for rehearing appears lo be repeating the same
argumenis. As we noted, Sections 4929.02(A)(4) and 4905.70,
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Revised Code, are inapplicable to the determination of whether
the DSM program in the stipulation is inconsistent with
regulatory policy or principles. In addition, our finding that
Sections 4905.70 and 4929.04(A)4), Revised Code, are not
applicable to the determination of whether the DSM program
under the stipulation is inconsistent with the regulatory policies
or principles, is not altered by any argument raised by OCC.
Finally, OCC argues that the Commission should encourage
conservation of energy and a reduction in the growth rate of
energy consumption, We do not disagree. We believe that the
DSM program undertaken as part of the stipulation that we
approved will promote and encourage conservation of energy
and will reduce the growth rate of energy consumption and
promote economic efficiencies. OCC’s first assignment of error is
denied.

(6) OCC’s second assignment of error states that the Commission
erred by failing to adopt the energy efficiency program proposed
by OCC. According to OCC, the limited weatherization program’
under the stipulation that does not extend to all residential
customers, may not result in conservation of natural gas. OCC
thereby postulates that the DSM program in the stipulation is
inadequate, insufficient, and inefficient. Vectren argues that
unavailability of the DSM program in the stipulation to
residential consumers does not render it inadequate, insufficient,
or inefficient. Vectren further argues that OCC failed to
demonstrate on the record that OCC’s DSM proposal produces
an outcome that differs substantially from the program in the
stipulation. OCC’s arguments that the DSM program in the
stipulation is unreasonable are focused on the level of funding in
the DSM program. However, as we noted in the opinion and
order, such a claim does not warrant finding the stipulated
program to be unreasonable or that OCC’s proposed DSM is
inherently more reasonable. As noted by Vectren, OCC witness
Gonzalez acknowledged that there would be many customers
that would not be able to participate in the DSM programs
promoted by OCC (Tr. IIl at 59}, As a result, we determined,
among other things, that those nonparticipants would be paying
higher rates to subsidize the DSM program. In addition, we
determined that it would be unfair to impose a DSM program on
Vectren ratepayers where there is no credible basis that, in
isolation, the DSM program would result in the economic
benefits referenced by OCC. OCC has raised no new arguments
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that warrant changing our findings. We find no merit in OCC’s
second assignment of error.

In its third assignment of error, OCC contends that the
Commission erred by adopting an inadequate standard for
requiring utilities to invest in DSM programs. OCC argues that it
appears that the Commission will not adopt a DSM program
unless the DSM program passes two tests: (1) it has net economic
benefits and (2) it results in a reduction in demand sufficient to
reduce the price. OCC claims that requiring both of these tests is
too strict and will stifle the potential benefits on energy
efficiency. OCC again cites to the report of The American
Council for an Energy Efficient Economy to argue that for the
DSM program to substantially impact demand, similar DSM
programs must be implemented throughout Ohio and the rest of
the midwest, As we noted, it would be unfair to impose a DSM
program on Vectren ratepayers where there is no credible basis

that, in isolation, the DSM program would result in the claimed:

economic benefits referenced by QOCC. Again, we believe that
establishing a conservation program funding level of more than
six times the current actual funding level, and in excess of the
average spending levels of the other large gas utilities in Ohio, is
more than reasonable and nothing OCC has raised in its
application for rehearing warrants changing that finding.
Finally, while the two tests cited by OCC could be considered

reasonable standards by which to judge DSM and other

conservation programs undertaken by utilities, they are by no
means the only tests that the Commission will utilize in
determining whether any particular DSM program should be
approved. The third assignment of error is denied.

In its fourth assignments of error, OCC contends that the
Commission erred by approving a significantly higher customer
charge that is inconsistent with important regulatory policy and
practice. OCC claims that, in this case, the Commission approved
a 75 percent increase in the customer charge, which is
inconsistent with the regulatory policy of gradualism. According
to QOCC, the Commission’s claim that the $7 customer charge is
within the range of customer charges of other local distribution
companies (LDCs) is not accurate and that all but one other Ohio
LDC have customer charges that are less than that proposed by
the stipulation adopted by the Commission. Vectren argues that
OCC’s criticism is misleading and that the impact of rate
increases on customers is best measured by the overall rate. This

e e g "

e e e
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takes into account all rate components, rather than just focusing
on the customer charge. Vectren also notes that the customer
charge recommended in the stipulation is less than the customer
charge proposed in Vectren’s application or by the staff report,
and that QCC failed to offer a calculation supporting its customer
charge recommendation. We believe, as noted in the opinion and
order, that the increase in the customer charge was not
unreasonable when considered as part of an overall stipulation of
the issues in the proceedings. And, as we also noted in the
opinion and order, the customer charge proposed in the
stipulation was within the range of customer charges imposed by
other Ohio LDCs, Further, we also stated that the increase in the
customer charge is justified, in part, based on the fact that it has
been 12 years since Vectren’s last rate case, where such charges
were examined. Lastly, as pointed out by Vectren, the custormer
charge is one component of the base rates paid by Vectren
customers and the overall increase to the revenue responsibility
of the residential customer class resulting from the stipulation in
these proceedings amounts to an increase of less than five
percent. OCC's fourth assignment of error is denied.

In its fifth assignment of error, OCC states that the Commission
erred by allowing Vectren to recover from customers a level of
rate case expense that is excessive and contrary to regulatory
policy and practice. OCC states that it urged the Commission to
adopt a similar rate case expense as determined in In the Matier of
the Application of The Cincinnati Gas & Electric Company for an
Increase in its Rates for Electric Service to all Jurisdictional Customers,
Case No. 91-410-EL-AIR (91-410), but the Commission declined,
finding that reasonable rate case expenses will vary from
company to company. OCC further contends that the difference
between the rate case expense approved in 91-410 and that
approved in this case is dramatic and this great of a variance
cannot be accounted for by differences between companies and
proceedings. Vectren contends that OCC has presented no
record evidence of the unreasonableness of the rate case expense
confained in the stipulation. We f{ind no merit to OCC’s fifth
assignment of error. OCC has raised nothing new that warrants
our changing or modifying our findings on the rate case expenses
approved in these proceedings. Further, as we also noted in our
opinion and order, the reasonableness of rate case expenses will
vary from company to company and proceeding to proceeding,.
OCC has failed to offer any evidence why that finding was
unreasonable or what level of rate case expense it would
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recommend. Therefore, OCC's fifth assignment of error is
denied.

OCC claims in its sixth assignment of error that the increase in
the customer charge and the excessive rate case expense that
must be paid for by the residential customers outweigh any
benefits for most residential customers in the stipulation. In the
opinion and order, we noted that there are many benefits from
the stipulation, including an expanded DSM program, billing in
large print format being made available, the implementation of a
new process for staff to monitor customer calls made to Vectren,
and the resolution of all issues without incurring the time and
expense of extensive litigation. OCC has raised nothing new in
its sixth assignment of error that warrants our granting
rehearing,.

In its seventh assignment of error, OCC argues that the
Commission erred by adopling a stipulation that is not the
product of serious bargaining among knowledgeable parlies.
OCC argues that the Commission found that there is no
requirement that at least one representalive of a particular
customer class supports a stipulation in order to find that there
was serious bargaining among knowledgeable parties. OCC
states that, in certain previous cases, the Commission adopted
stipulations with modifications that incorporated some benefits
to the residential class. OCC contends that the Commission will
increasingly neglect the largest class of customers if it continues
to adopt stipulations without what it claims are benefits to
residential customers. Vectren contends that OCC includes no
mention of the specific negotiations that occurred in this case and
that OCC only describes its impression of the Comunission
practice in adopting certain stipulations in recent years. As we
noted in the opinion and order, all of the parties in these
proceedings engaged in comprehensive negotiations and these
parties were knowledgeable of the issues. Further, there is no
requirement that any particular party execute the stipulation in
order for the first prong of the test of stipulations to be met (Is the
settlement a product of serious bargaining among capable,
knowledgeable parties). With respect to previous cases in which
the Commission has modified stipulations, the Commission
found sound basis to modify the proposed stipulations. We did
not find such conditions existed in this case to warrant
modification of the stipulation. Therefore, we deny OCC’s
seventh assignment of error.
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In its final assignment of error, OCC claims that the Commission
erred in not requiring a more specific large print bill provision to
ensure its effectiveness. OCC argues that it found four problems
with the provision in the stipulation addressing larger print
billing and the Commuission erred by not modifying the large
print bill provision so that it: (1) incorporates the use of an
available standard recommended by the visually impaired, (2)
specifies a time by which the large print bills will be available, (3)
indicates that the company will receive input from the visually
impaired, and (4) provide for bills with Braille or any other
accommodations made for blind individuals. Vectren argues that
QCC has provided no new authority for its position related to the
large print bill provision of the stipulation, nor has it provided
authority for any requirement that utilities offer Braille bills. In
reviewing the evidence in this case, we considered the arguments
raised by OCC, but found that, as written, the provision in the
stipulation that Veclren must make residential customer bills
available upon request in large print format as soon as
practicably possible, was reasonable. We also found that this
provision will be advantageous to numerous visually impaired
customers. QCC has raised no argument that makes our finding
unreasonable or unlawful. Therefore, OCC’s final assignment of
error is denied.

It is, therefore,

ORDERED, That QCC'’s application for rehearing be denied. It is, further,
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ORDERED, That copies of this entry on rehearing be served upon all parties of
record.

THE PUBLIC ITILITIES COMMISSION OF OHIO

RDE

VAia} R. Schriber, Chairman

Judith A, Jones

N A

Clarence D. Rogers, Jr.

SDL./SEF:ct

Entered in the Journal

JUN ¢ 8 2000

Rened J. Jenkins
Secretary
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In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc, for Authority to
Amend its Filed Tariffs to Increase the Rates
and Charges for Gas Services and Related

Matters,

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc. for Approval of
an Alternative Rate Plan for a Distribution
Replacement Rider to Recover the Costs of a
Program for the Accelerated Replacement of
Cast Iron Mains and Bare Steel Mains and
Service Lines, a Sales Reconciliation Rider to
Collect Differences between Actual and
Approved Revenues, and Inclusion in
Operating Expense of the Costs of Certain
System Reliability Programs. '

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

wvvvvvvw\_r‘uv

ENTRY

The Commission finds:

1

(@)

(3)

Vectren Energy Delivery of Ohio, Inc. (VEDO) is a natural gas
company as defined by Section 4905.03(A){(6), Revised Code, and
a public utility, as defined by Section 4905.02, Revised Code.
VEDO is, therefore, subject to the jurisdiction of this Commission
pursuant to Sections 4905.04, 4905.05, and 4905.06, Revised Code.

The notice of intent to file an application for an increase in rates
was received on September 28, 2007, pursuant to Section
4909.43(B), Revised Code, and in compliance with amended
Chapter I of the Comunission’s Standard Filing Requirements,
Sections A and B, as set forth in Rule 4901-7-01, Ohio
Administrative Code (O.A.C).

In its notice of intent to file an application for an increase in rates,
VEDO requested a waiver of provisions of Chapter II, Section F,
paragraph (B), of the Standard Filing Requirements, requiring
that projected income statements from gas utilities filed on
Schedules F-1 and F-1A, must follow the Federal Energy

Thip is to certify that the lmayes appeasal ctu an

—-agcurate and completa reproduvction of a .case file . . .

Jocument delinrtg in thes regular courseé oj pusiness

Eechnician._,ww_ﬁu_ﬂw_.m,_.nata Frocessed L 0w’

Case No. (7-1080-GA-AIR

Case No. 07-1081-GA-ALT
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Regulatory Commission's (FERC) chart of accounts. By Entry |

dated October 24, 2007, the Commission granted this waiver.

The application seeking Commission authority to increase gas
rates was received by this Comnmission on November 20, 2007,
and is subject to Sections 490%9,17 to 4909.19 and 490942, Revised
Code.

On November 20, 2007, VEDO filed a motion for a waiver of the
requirements of Rule 4901:1-19-05(C)(2)(h) and (i), O.A.C. These
filing requirements instruct VEDO to file the projected financial
data required in Section F of the Standard Filing Requirements
(SFRs) through the term of the Alternative Rate Plan, showing
the effects of the plan and showing the effects if the plan is not
adopted. On December 3, 2007, OCC filed a memorandum
contra VEDO's motion. VEDO filed a reply to the memorandum
contra on December 12, 20007,

Tn its memorandum contra, OCC argues that the motion should
be denied because VEDO failed to file the waiver request at least
thirty days prior to the docketing of the Alternative Rate Plan, as
required by Rule 4901:1-19-03(B), O.A.C., and because the
projected financial data is necessary for a thorough analysis of
the application. OCC also argues that parties may not have had
sufficient time to respond to the motion because VEDQ filed the
motion as part of its application and did not include a top cover
sheet with a reference to the motion. '

In its reply, VEDO argues that QCC does not have standing to
contest the motion for a waiver. VEDO states that the
Commission has consistently held that intervenors, such as OCC,
do not have standing to raise issues concerning the granting or
denial of waivers of the SFRs. Ir re Ohio Bell Tel. Co,, Case No.
93-487-TP-ALT, Entry at 2 (July 22, 1993). VEDO also contends
that the information provided in its application is sufficient to
allow the Staff and others to evaluate the subject matter. VEDO
represents that it does not normally maintain the information at
issue in a form that would readily allow it to comply with the
filing requirements and that it would require a substantial
amount of management time to compile the information in a
suitable form. Finally, VEDO argues that the claim that it failed
to comply with the Commission’s rules on filing documents and
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tried to hide the motion for a waiver is simply specious. VEDO
notes that the cover sheet to both volumes of its application
specifically state in the heading that the application included the
motion for a watver.

The Commission agrees that OCC lacks standing to raisc
objections to the request for a waiver of the SFRs. Ohio Bell Tel.
Co., Case No, 93-487-TP-ALT at 2. We have consistently heid
that the purpose of the SFRs is to enable the Staff to fulfill its
statutory obligation to investigate the application and file a
report to the Commission and that intervenors cannot properly
raise issues regarding the granting or denial of a request for a
waiver. See In re Seneca Utilities, Inc, Case No. 85-27-WW-AIR,
Entry at 2 (April 16, 1985). Further, the Commission finds that
VEDO has stated good cause for the waiver. According fo
VEDQ, the information is not readily available in a form that
would allow VEDO to comply with the SFRs and compiling the
information in such a form would require substantial time and
expense, The Commission believes that the other information
submitted with the application, together with the ability of the
Staff to obtain additional information from VEDO if necessary, is
sufficient for the Staff to investigate and evaluate the application.
Accordingly, the Commission finds that VEDO's motion for a
waiver should be granted,

With the filing of its notice of intent 1o file an application seeking

Commission authority to increase its gas rates, VEDO moved

that its test period begin June 1, 2007, and end May 31, 2008, and
that the date certain be August 31, 2007. VEDO's proposed test
period and date certain comply with Section 4909.15(C), Revised
Code, and were, therefore, approved by Commission entry dated
October 24, 2007.

The application meets the requirement of Section 4309.18,
Revised Code, which enumecrates the statutory requirements for
an application to increase rates and this Commission’s Standard
Filing Requiremenis. As such, the Staff recommends the
application be accepted for filing as of November 20, 2007.

VEDO's proposed notice for publication, set forth in Schedule 53
of its application, complies with the requirements of Section
4909.18(E), Revised Code, and should be approved. VEDO shall
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begin publication of the newspaper notice, pursuant to Section
4909.19, Revised Code, within thirty days of the date of this
Entry and such notice shall not appear in the legal notices section
of the newspaper.

On December 5, 2007, the Commission issued an entry finding
that, in order to complete our review of the applications, the
necessary audit should be conducted by 2 qualified independent
auditing firm. Therefore, the Commission ordered staff to issue
a request for proposals (RFP) from qualified independent
auditors, with proposals due by January 9, 2008.

Letters announcing and giving instructions on how to access RFP -

UO7-FA4 on the Commission’s website were mailed on
December 6, 2007. Four auditors submitted timely proposais.

Staff has evaluated the proposals received in response to the RFP
and, after consideration of those proposals, the Commission
selects Fagle Energy LLC (Eagle) to conduct the audit. The
Commission finds that Hagle has the necessary experience to
complete the required work under the RFP.

VEDO shall enter into a contract with Eagle for the purpose of
providing payment for its auditing services. The contract shall
incorporate the terms and conditions of the RFP, the auditor’s
proposal, and relevant Commission entries in this case.

Eagle will execute its duties pursuant to the Commission’s
statutory authority to investigate and obtain records, reports,
and other documentation under Sections 4903.02, 490303,
4905.06, 4905.15, and 4905.16, Revised Code. The auditor shall be
subject to the Commission’s statutory duty under Section
4901.16, Revised Code, which states, in relevant part:

Except in his report to the public utilities commission or
when called on to testify in any court or proceeding of
the public utilities cornumission, no employee or agent
referred to in section 4905.13 of the Revised Code shall
divulge any information acquired by him in respect to
the transaction, property, or business of any public
utility, while acting or claiming to act as such employee
or agent. Whoever violates this section shall be

4.
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disqualified from acting as agent, or acting in any other
capacity under the appointment or employment of the
commission.

(17} Upon request of the auditor or staff, VEDO shall provide any
and all documents and information requested. VEDO may
conspicuously mark such documents or information
“confidential.” In no event, shall VEDO refuse or delay
providing such information or documents.

(18) Once the exception set forth in Section 4901.16, Revised Code, is
satisfied, the following process applies to the release of any
document or information VEDO marks as “confidential.” The
staff or the auditor shall not publicly disclose any document
marked “confidential” by VEDO, except upon three days’ prior
written notice of intent to disclose served upon VEDO's counsel.
Three days after such notice, staff or the auditor may disclose or
otherwise make use of such documents or information for any
lawful purpose, unless VEDXO moves the Commission for a
protective order pertaining to such information within the three-
day notice period. The three-day notice period will be computed
according to Rule 4901-1-07, Ohio Administrative Code. Service
shall be complete upon mailing or delivery in person.

(19) The auditor shall perform its duties as an independent
contractor. Neither the Commission nor its Staff shall be liable
for any acts committed by the audibor in the performance of its
duties.

It is, therefore,

ORDERED), That the application of VEDO be accepted for filing as of
November 20, 2007. Itis, further,

ORDERED, That the request for waiver made by VEDO be granted as set forth in
Finding (5). Itis, further,

ORDERED, That the proposed newspaper notice submitted by VEDO be approved
for publication as set forth in Finding (11). It is further,

ORDERED, That Eagle Energy LLC is hereby selected to perform the consulting
activities set forth above. It is, further,
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ORDERED, That VEDO and Eagle shall observe the requirements set forth in this
Entry. Itis further,

ORDERED, That a copy of this Entry be served upon all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Alan R. Schriber, Chairman

Ww r" Il A JLAJ"‘-A A ..1;.1
Paul A. Centolella Ronda !f

Valerie A. Lemmie Donald L. Maso# " (

HW:ct

Entered in the Journal
JAN 16 2006

Reneé J. Jenkins
Secretary
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