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Defendant-Appellant John Cox, D.O., by and through counsel and pursuant to
S.Ct.Prac.R. XIV, Section 4(A), hereby moves this Court for an order consolidating
Appeal Nos. 2009-1715 and 2009-2094. Both appeals are from the same appellate
judgment and opinion and Appeal No. 2094 is superfluous. Consolidation will promote
judicial efficiency and prevent any confusion that might arise from the pendency of

separate appeals.

The Third District Decision and Judgment

On August 10, 2009, the Third District Court of Appeals issued its Opinion and
Judgment Entry reversing a defense verdict entered in favor of John Cox, D.O. and his
employer (Defendani-Appellant Lima Radiology Associates, lné. (“LRA™)) in this
medical malpractice action. The Court agreed with Plaintiffs’ argument that evidence
presented by Defendants disputing the “more probable than not” causation testimony
offered by Plaintiffs, entitled Plaintiffs to a “loss of chance” instruction in addition to,
and as an alternative for, a “full damages” instruction, and remanded for a new trial. Dr.
Cox filed a motion to reconsider and a motion 1o certify a conflict; LRA filed a motion

for clarification and/or reconsideration.

Appeal No. 2009-1715

On September 23, 2009, Dr. Cox filed his notice of appeal to this Court, along
with a memorandum in support of jurisdiction. The appeal was docketed as S.Ct. No.

2009-1715.



On September 24, 2009, amici curiae Ohio Hospital Association, Ohio State
Medical Association, American Medical Association, and Ohio Osleopathic Association
filed a memorandum in support of jurisdiction.

On September 28, 2009, Dr. Cox notified this Court of the motion to certify a
conflict pending in the Third District Court of Appeals.

On October 2, 2009, LRA filed an additional notice of appeal and memorandum in
support of jurisdiction in S.Ct. No. 2009-1715.

On October 5, 2009, Plaintiffs filed their memorandum opposing jurisdiction.

On October 21, 2009, the Third District Court of Appeals filed its Judgment Entry
denying Dr. Cox’s motion for reconsideration, denying Dr. Cox’s motion to certify a
conflict, and denying LRA’s motion for reconsideration. (See Exh. A, attached.) The
Court did conclude, however, that “although it should be evident to the parties,” certain
“erratum’” in footnote 2 and an “ambiguity” in §63 of its August 10 Opinion were
“worthy of clarification to remove any doubt” The Court therefore granted LRA’s
motion for élariﬁcatinn “to the extent that an erratum to the opinion shall issue correcting
‘Footnote 27 and Paragraph #12, and Paragraph #63.” (Id., pp. 2-3.)

On that .samc date, the Court issued its “Frratum to Opinion” correcting clerical
errors in footnote 2 and ¥ 63 of the August 10 Opinion. (See Exh. B, attached.)

On November 4, 2009, Dr. Cox notified this Court of the Court of Appeals’

refusal to certify a conflict.



Appeal No. 2009-2094

On November 17, 2009, LRA filed a second notice of appeal and memorandum in
support of jurisdiction in S.Ct. No. 2009-1715. This second nolice states that it appeals
the Third District’s Judgment Entry “filed on October 21, 2009, which claritied the
judgment entry of August 10, 2009.” In fact, the October 21 Judgment Entry only
clarified portions of the Court of Appeals” August 10 Opinion. 1t did not address the
August 10 fudgment Entry at all. (See Exhs. A and B.)

Although the second notice and supporting memorandum were filed in No. 2009-

1715, the Clerk assigned it a new docket number — S.Ct. No. 2009-2094.

Reasons Supporting Consolidation

The Third District’s October 21, 2009 eniries do not vacate, reconsider, or modify
the August 10, 2009 Judgment Entry that is the subject of S.Ct. No. 2009-1715. The
October 21 Judgment Entry denies both Dr. Cox’s and LRA’s motions for
reconsideration (as well as Dr. Co;s%’s motion to certify a conflict) and merely clarifics
language in the August 10, 2009 Opinion that already “should be evident to the partics.”
(Exh. A, p. 2.) The “Erratum fo Opinion” is just that — the correction of a clerical error in
the August 10, 2009 Opinion. Those filings are properly part of Appeal No. 2009-1715
and no additional notice of appeal was necessary. However, because the Clerk of this
Court docketed LRA’s second notice of appeal as a separate case, Dr. Cox filed an

additional notice of appeal in No. 2009-2094 in an abundance of caution. Dr. Cox now



seeks consolidation of the two appeals, to avoid confusion and promole judicial

efficiency.
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CERTIFICATE OF SERVICE

A copy of the foregoing has been served this _’%5’3 day of December, 2009, by
U.S. Mail, postage prepaid, upon the following:

Dennis P. Mulvihill Attorneys for Plaintiffs-Appellees
Gregory S. Scott
Lowe Eklund Wakefield &
Mulvihill Co., L.P.A.
610 Skylight Office Tower
1660 West 2nd Street
Cleveland, OH 44113-1454

Wayne E. Waite Attorney for Defendant-Appellant Lima
Freund, Freeze & Arnold Radiology Associates

1800 One Dayton Centre

1 South Main St.

Dayton, OH 45402

James F. Nooney Attorney for Defendant Ali S. Al-Mudallal,
Fastman & Smith, Ltd. M.D.

One SeaGate, 24th Floor

P.O. Box 10032

Toledo, OH 43699-0032

Anne Marie Sferra Attorneys for Amici Curiae

Bridget Purdue Riddell Qhio Hospital Association,

Bricker & Eckler LLP Ohio State Medical Association,
100 South Third Street American Medical Association, and
Columbus, OH 43215 Ohio Osteopathic Association

/C;;:,W (] A T hee % L

One of the Axtorneysjfo!r Defendant-
Appellant John Cox, D.O.

010977.000004.1077149.1



COURT 67 2 py

IN THE COURT OF APPEALS OF OHIO
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. THIRD APPELLATE DISTRICT »LLL&'Hi?:}?}:J’r Y i A
ALLEN COUNTY s
JEFFREY GEESAMAN, ET AL.,
PLAINTIFFS-APPELLANTS, CASE NO, 1-08-65
V.
ST. RITA'S MEDICAL CENTER, ET AL., JUDGMENT -
| - ENTRY
DEFENDANTS-APPELLEES.

This cause comes on for detex&rﬁnaﬁon of the application for reconsideration
and application to certify a conflict filed by Appellee John Cox, D.O., with response -
briefs in opposition, and the motion for clarification and/or reconsideration filed by
Appellee Lima Radiology Associates, Inc., with response briefs in opposition.

Upon consideration of same, the court finds that the application for
reconsideration filed by Dr. Cox fails to call to the attention of the court an obvigus
error in the decision or raise an issue not properly considered in the first instance.
Garfield His. City School Dist. v, State Bd. of Edn. (1992), 85 Ohio App.3d 117;
Columbus v, Hodge (1987), 3;? Ohio App.3d 68. The application sets forth the same
arguments that were considered and decided properly in the first instancé.

The court further finds that there is n’cr true and actual conflict on a rule of law

between the decision in the instant case and the decisions in Hancy v. Barringer, 7

- | EXHIBIT A - :
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Case No. 1-08-65

Dist.No. 06MA141, 2007-Ohio-7214; McDermatt v. Tweel, 151 Ohio App.3d 763;
Liotta v. Rainey, (Nov. 22, 2000), 8™ Dist.No. 77396; Wright v. Suzu!a Motor Corp.,
4" Dist No. 03CA2, 03CA3, 03CA4, 2005-Ohio-3494; and Faulk v. Internatl, Bus,
Mach. Corp., (Sept. 7, 2001), 1™ Dist.Nos. C-000765, C-000778. The factual
distinctions in these cases result in a rule of law that is not in conflict with the instant
case. See Whitelock v. Gilbane Bidg. Co. (1993), 66 Obio 5t.3d 594. Accordingly,
the applications of Appellee Cox are not well taken.

In regard to the motion for clarification aﬁd/or ‘reconsideration of Lima
Radiology Associates, the court finds that it is not necessary to grant reconsideration
and vacate the entire opinion. However, there does appear to be a misstatement in
“Footnote 2" and, although it should be evident to the parties, an mnbiguity in the
concluding pﬁgaph of the opinion, Paragraph #63, that is worthy of clarification fo
remove any doubt. For this reaéon the request for clarification is well taken and an
Erratum to the opinion shall issue contemporaneously herewith.

It is therefore ORDERED that the application for reconsideration and
application to certify a conflict filed by Appelles J&Im Cox, D.O,, be, and the same
hereby are, overruled,

Itis further ORDERED that the motion for clarification and/or reconsideration

filed by Appellee Lima Radiology Associates, Inc. be, and hereby is, granted to the

iy .
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Case No. 1-08-65

extent that an erratum to the opinion shall issue correcting “Footnote 2” in Paragraph

#12, and Paragraph #63,

DATED: October 21, 2009
¥ilty
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COURT OF APPEALS
FILED
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IN THE COURT OF APPEALS OF OHIO

THIRD APPELLATE DISTRICT FUAL STALEY-BURL G
ALLEN COUNTY CLERIS OF COURTS
ALL | ALLEK COUMTY, ORI -
JEFFREY GEESAMAN, ET AL.,
PLAINTIFFS-APPELLANTS, CASE NO. 1-08-65
Y.
ST. RITA'S MEDICAL CENTER, ET AL., ERRATUM
TO
DEFENDANTS-APPELLEES. OPINION

~ Appeal from Allen County Common Pleas Court
Trial Court No. CV2006 0914

Judgment Affirmed in Part, Roversed in Part, and Cause Remanded

Date of Decision: August 10, 2009

Footnote 2 in Paragraph #12 filed on August 10, 2009 incorrectly reads:

The complaint names Lima Radiology Associates (“LRA") under the doctrine of respondeal supetior as the
employer of Dr. Cox ¢r that Dr. Cox was the owner of LRA. The judgment enfry on the jury’s verdict
indicates that LRA was dismissed pursuant to the verdict. However, LRA’s involvement was ot
mentioned during the trial nor was there a finding by the jury in regards to LRA. Rather, all parties acted
as if the case were solely against Dr. Cox and Dr. Almudailal. :

Footnote 2 in Paragraph #12 filed on August 10, 2009 is hereby 'ccrrccted to read:

e complaint names Lima Radistogy Associatea (“LRA") under the doctrine of respondeat superior as the
- employst of Dt, Cox or that Dr. Cox was the owner of LRA. However,. LRA's liability under the doctrine
of respondeat superior was not a guestion before the jury because LRA admitted in its answer to the
plaintiffs' camplaint that Dr. Cox was its employee at the thme of Mr, Geesaman’s injury and was acting

EXHIBIT B
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within the scope of that employment when he examined Mr. Geesaman’s MRI and concluded that the MRI
was. normal, LRA denied, however, that Dr. Cox was negligent andlor that he caused the plaingffs’
injuties. Given these admissions and denials, LRA’s Tiability was dependent upon the jury’s verdict as to
D, Cox. In accordance with the jury’s verdict as to Dr. Cox, the Judgment entry on the jury’s verdict
indicates that both Dr. Cox and LRA were dismissed pursuant to the verdict. Because LRA’s liability is
dependent solely upon the liskility of Dr. Cox, throughout this opinicn our rulings on the sssignments of
error as to Dr. Cox alse apply to LRA.

Paragraph #63 filed on August 10, 2009 incorrectly reads; “Based on all of
the foregoing, the judgment of the trial court in favor of Dr. Almudallal is
affirmed, the judgment iﬁ favor of Dr. qu: is reversed, and the cause remanded to
the tri._al court for further proceedings consistent with this opinion,”

~ Paragraph #63 filed on Augnst 10, 2009 is hereby corrected to read:
“Based on all of the foregoing, the judgment of the trial court in favor of Dr.
Almudallal is affirmed, the judgm.ent in favor of Dr, Cox and Lima Radiol.agigal
Associﬁtes’ i8 reversed, and the cause remanded to the trial court for further |
proceedings consistent with this opinion,”
SHAW, ROGERS and BROGAN, LI, concur.

(2" District Court of Appeals Judge James Austin Brogan, sitting by
Assignment)
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