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INTRODIJCTION

On December 27, 2007, this Court reversed the Third District Court of Appeals and

affirmed the trial court's admission of the testimony of BCI forensic scientist Steven Wiechman

and two BCI DNA reports which helped result in the conviction and sentence of defendant-

appellee Lee Crager for aggravated murder and aggravated burglary. State v. Crager ("Crager

P'),116 Ohio St.3d 369, 2007-Ohio-6840. Specifically, this Court held as follows:

1. Records of scientific tests are not "testimonial" under Crawford v. YYashington (2004),
541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177.

2. A crinrinal defendant's constitntional right to confi•ontation is not violated when a
qualified expert DNA analyst testifies at trial in place of the DNA analyst who actually
conducted the testing.

Crager I, 2007-O1iio-6840, at syllabus.

'I'his Court addressed the first issue listed above as a certified conflict between the Third

District Court of Appeals in the instant case, and the Sixth District Court of Appeals in State v.

Cook, 6"' Dist. No. WD-04-029, 2005-Ohio-1550. This Court agreed to hear and decide the

second question listed above by way of allowurg a discretionary appeal by the state on that

specific issue.

On June 25, 2009, the United States Supreme Court announced its decision in Melendez-

Diaz v. Massachusetts (2009), 129 S.Ct. 2527, nuIlifying this Court's first holding in Crager 1,

above. Since ttie facts in Metendez-Diaz involved the admission of a drug report without any

testimony whatsoever, that case said nothing about whether a qualified expert can testify about

his own interpretation of scientific data generated by another technician or analyst.

This Court has now asked the parties to "brief the issue of the impact of Melendez-Diaz v.

Massachusetts on this Court's holding in paragraph two of the syllabus in State v. Crcrger."

1 111 812 0 09 Case Announcements, 2009-Ohio-6015 (internal citations omitted).
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In granting the state a discretionary appeal from the appellate court below, this Court

specifically chose to hear and decide the issue of whether a crimina1 defendant's right to

coirfrontation is violated whei a qualified expert DNA analyst testifies at trial in place of the

DNA analyst who actually conducted the testing that generated the data upon which the

tesfifying expert bases his opinion. This Court unequivocally answered that question in the

negative. The holding in Nlelendez-Diaz that scientific reports are testimonial under Cr•awford

does not impact this Com-t's conclusion one way or ttle other. In this case, Steven Wieclunan was

properly quailified as a DNA expert, and testified about his own conclusions after reviewing the

work of Jennifer Duvall. The scientilic reports generated by Duvall-whieh Melendez-Diaz now

holds are testinlonial and cannot be admitted without at least the opportunity of cross-

examinatioti of accompanying live testimony-were properly admitted into evidence to show the

basis of Wiechman's expert testimony. Unlike Melendez-Diaz, in this case the reports were never

offered as a substitute for live testimony

The State of Ohio respectfully submits that, since Melendez-Diaz does not touch upon the

issue of whether a qualified expert can testify to his own conclusions based upon scientific data

generated by another analyst, this Court's holding in the second paragraph in the syllabus of

Crager I-that the testimotiy of one qualified DNA expert offered in the place of another who

actually generated the data that is the basis of the testifying expert's opinion does not violate the

defendant's right to confrontation-is still the final word.
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ARGUMENT

A. Melendez-Diaz has no impact on this Court's holding that a criminal defendant's
right to confrontation is not violated when a qualified DNA expert analyst testifies
at trial in place of the DNA analyst who actually conducted the testing.

As this Court is well aware, the United States Supreme Court in Melendez-Diaz overruled

this Court's holding that soienti6c reports are not testimonial under Crawford v. Washington

(2004), 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d. 177. The facts in Melendez-Diaz involved the

admission at trial of scienti6c "certificates of analysis" (i.e. drug reports in the form of affidavits

signed by the analyst) without any accompanying live testimony. The U.S. Supreme Court held

that such scientific reports are "testimonial" under Crawford and therefore implicate the

Confrontation Clause of the Sixth Amendnient. Since the drug reports were admitted without live

testimony (or any sort of notice-demand provision as used in Ohio for drug reports), the

defendant was deprived of his opportunity to confront anyone about the contents or accuracy of

the reports, and therefore the admission of the reports violated his right to confrontation.

Melendez-Diaz, 129 S.Ct. at 2542.

It should be noted that the facts in Melendez-Diaz involved the state's introduction of the

affidavits without any testimony whatsoever. The affidavits stated that the substance seized by

the police contained cocaine, and gave the net weight of the substance, facts that were essential

to the prosecution's case. However, it was virtually impossible for the defense to cross-examine

paper documents or otherwise confront the contents or accuracy o f the conclusions contained

therein. Accordingly, Justice Scalia in his majority opinion stated: "This case involves little more

thairthe application of our holding in Crawford v, Washingtnn. "I'he Sixth Amendment does not

perniit the prosecutors to prove its case via ex parte out-of-coart affldavits, and the admission of

such evidence against Melendez-Diaz was error." Id. at 2542 (citations omitted).



In this case, the prosecutor did not attempt to prove his case by the introduction of the

DNA reports. Rather, the prosecutor called Steven Wiechrnan as an expert DNA analyst who had

completely reviewed the entire BCI file and who had reached his own independent conclusions

from the raw data contained in Jennifer Duvall's case jaclcet. His testimony concerned five items

of physical evidence containing DNA profiles that were consistent with either Esta Boyd or Lee

Crager: a bloodstain on Crager's shirt that was consistent with Boyd's DNA profile, DNA on

Boyd's ring that had a profile corLsistent with Crager's DNA profile, and finally three cigarette

butts eontaining DNA with profiles consistent with Crager's DNA profile. Wiechman testified

that, after thoroughly reviewing everythiug in the BCI case jacket (which contained far more

data and records than Duvall's fmal reports) and performhig his own interpretation of the raw

data and calculations of frequency, his expert conclusion was that the DNA profiles froin the

physical evidence were consistent with either Boyd or Crager's DNA as indicated above, with

frequencies of occurrence ranging f^om one-in-7.8 million people (the ring), to one-in-13.7

quadrillion (cigarette butts) to one-ni-1.028 qtuntillion (the shirt).

Thus, it was Wiechman's testimony that conveyed the testnnonial aspects of Duvall's

reports, and not Duvall's reports themselves. The reports (Exhibits 56 and 57), which were

admitted during Wiechman's testitnony without objection, were not introduced to convey any

factual infonnation themselves, but to show the jury part of the underlying basis for Wiechman's

own expert conclusions. There was no factual inforniation contained in the reports that

Wiechman did not provide in his own testimony. This was not simply a case where one witness

got on the stand and simply read another witness's report to the jury. Wiechman's testimony

stood on its own factual merit.
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Accordingly, unlike Melendez-Diaz, in this case the prosecution did not seek to introduce

scientific reports and let the unconfronted documents speak for themselves. Instead, the

prosecution presented an expert witness who testified to his own independent conclusions based

on the raw data generated by another analyst, and was subjeet to cross-exainination about the

contents and accuracy of his conclusions. Wiechrnan's testimony conveycd the testimonial

aspects of the scientific DNA reports, and was subject to cross-examination. As this Cour-C noted

in its majority opinion in (7rager I: "In that situation, the testifying expert analyst is the witness

who is subjeet to cross-exaniination and is thc one who presents the true "testimonial"

statements." Crager 1; 2007-Ohio-6840 at ¶ 79. Therefore, Melendez-Diaz has no impact on this

Court's holding that Wiechman's testimony did not violate the defendant's right to

confi•ontation.

B. When Wiechman testified that he hact reviewed Duvall's data and had
independently reached the same conclusions, Wiechman in effect became the
defendant's accuser for Confrontation Clause purposes. Since Wiechman was
subject to cross-examination regarding his expert conclusions, the defendant's right
to confront his accuser was adequately protected.

In her majority opinion in Crager I, Justice O'Connor correctly noted that the defense in

this case did not objeet to the admission of Exhibits 56 and 57, the scientific DNA reports, anct

only objected to Wiechman's testimony on hearsay grounds, never raising the defendant's

conl'rontation rights as an issue. Crager L 2007-Ohio-6840 at ¶¶ 9-10. In addition, the clefense

never chalienged the contents or accuracy of either the reports or Wiechman's own independent

conclusions. Instead, the defense effectively used Wiechinan's testimony to explore the limits of

DNA analysis in a forensic setting: 1) Wiechman could not say how the suspect stains got there,

or even when. Wiechman admitted that all he could say is that the profiles were consistent with

one another, and that the most likely explanation is that the DNA source and the item came into

5



contact at some point in time and there was a transfer. 2) Wieclnnan 's conclusions could not rule

out the defense theory that Crager could have intervened between Boyd and her assailant,

thereby accounting for the DNA transfers, and 3) Wieclnnan could not say what DNA profiles

might or might not be on items that were subniitted to BCI but never tested.

Thus, the defense's cross-exainination of Wiechman downplayed the "accusatory" nature

of Wicchtnan's conclusions as a DNA expert, and even sought to use Wiechman's testimony to

tie in the defense theory that Crager could have intervened between Boyd and her real killer.

Still, to the extent that the DNA evidence presented by the prosecution was "accusatory" with

regard to Lee Crager, it was Wiechman's testimony that conveyed the "accusatory" or

"testimonial" aspects of the DNA evidenee, and Wiechman was snbject to cross-examination.

Wiechman testified that he had reviewed the cntire BCI case jacket prior to his testimony.

He testified that he had prcviously performed the teclmical review for Exhibit 57, the DNA

report containing conclusions regarding the ring and three cigarette butts. Thus, in the technical

review process he had reviewed all of Jemiiler Duvall's raw data, made his own interpretations

of the electropherogranis, reached his conclusions, and made his own calculations for frequency

of occurrence. In addition, once he realized he would be testifying in this case, he also performed

the same steps with regard to Exhibit 56, the DNA report for Boyd's shirt. `I'hus, Exhibit 56 was

actually subject to tliree layers o9'review: a technical review by some BCI analyst other than

Duvall or Wiechman, an administrative review, and then Wieehman's own independent prepare-

for-testimony review. Thus, Wiechman was able to testify to the jury that he had reviewed all ol'

the same raw data as Jemiifer Duvall, but had reached his own n-idependent conclusions. Thus,

for Confrontation Clause pm•poses, Wiechman became the defendant's accuser. He took the

stand and testified to those conclusions, and was subject to cross-examination. Again, as this
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Court noted in its majority opinion in Crager I: "In that situation, the testifying expert aualyst is

the witness who is subject to cross-examination and is the one who presents the true

"testinwnial" statements." Crager I, 2007-Ohio-6840 at ¶ 79 (empasis added). Therefore, the

defendant's Sixth Aniendment right to confront his accuser was adequately protected.

C. This Court's departure from its second holding in Crager I would effect an
unnecessary hardship on prosecutors, Ohio criine laboratories, and the criminal
justice system.

'1'he Ohio Attorney General, in his amicus brief in support, has very thoroughly explored

the practical lhardships involved in the DNA-testing field. The state joins in his claim that

requiring the actual analyst who perfonns any significant part of the DNA testing to testify

would be an imposing burden, if not an unrealistic one, giveu the current methodologies of DNA

testing.

it should be noted that this is a murder case. Murder has no statute of litnitations. This

Court is no doubt aware of the CODIS database and the fairly recent statutory provisions that

require DNA testing of all convicted felons. Because of these tools, law enforcement is closing

cold cases at an ever-inct•easing rate, sometimes decades a1ler the crime was cotnmitted. The

Attorney General has cited the case of North Carolina v. Forte (N.C. 2006), 629 S.E.2d 137, in

which DNA tests were conducted in three related aggravated murder cases in 1990, and a"hit"

was not obtained until 2001. Id. 140-142. While DNA testing is obviously att awesome law

enforcement tool, cold cases can create a practical problem for prosecutors to locate the actual

analysts involved, especially when long periods of time elapse between the testing of the crime

scene evidence and the identification of a suspect. What if the analyst moved to a new job in a

new state? What if the analyst retired, or has passed away? The prosecution has no case without
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the DNA evidence, and if this Court requires the testimony of the DNA analyst who actually

performs the testing, the murderer may very well walk free.

Forensic scientists and other experts, like all human beings, live at the speed of life.

7ermifer Duvall had a baby and was unavailable to testify while on matenlity leave. Steven

Wiechman was available to testify, and was able to bring himself completely up-to-speed on the

case so that his testimony could stand on its own professional and scientific merit. I3owever,

even Wiechman himself is an interesting case in point, as he testified that prior to working for

BCI, he was a DNA analyst at the T'ennessee state crime lab for more than two years. It is not

hard to imagine that there may still be cold cases pending in Tennessee in which Wieehman did

the actual testing. It is challenging enough for Ohio prosecutors to schedule the testimony of BCI

forensic scientists when the scientists have to juggle the demands of competing (and often

conflicting) demands of subpoenas issued by courts in other Ohio counties, not to mention other

states.

In State v. Craig, l 10 Ohio St.3d 306, 2006-Ohio-4571, this Court held that one forensic

pathologist could testify about the time and cause of death based upon the autopsy report of

another retired pathologist who perfonned the autopsy but was unable to testify. Although this

Court held that, unlike the DNA reporis in this case, the autopsy report in Craig was not

"testimonial" under Crawford, the practical problems presented are exactly the same. One

pathologist perfoims an autopsy in 1996, writes a report, and subsequently retires. DNA testing

identifies a suspect in 2002, and the matter proceeds to trial. 'I'he prosecutor calls the sitting

coiuity coroner to testify about her own expert opinions regarding the time and canse of death,

which were based upon the autopsy report of the retired coroner. This Court upheld the

admission of her testimony, linding that the defendant's confrontation rights were not violated
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because the jury was aware the witness had not personally performed the autopsy or been present

at the time, and she was subject to cross-exatnination about the procedures that were perfoimed,

the test results, and her own expert opinion about the time and cause of death. Craig, 2006-Ohio-

4571, at ¶ 79.

If this Court were to affirm the Court of Appeals below and remand this case to the trial

court for a new trial, the state would face a sinlilar problem to the prosecutor in Craig. In this

case, Dr. Patrick M. Fardal performed the autopsy of Esta Boyd, and testified in the defendant's

20041ria1. As this Court is probably aware, Dr. Fardal was a preeminent forensic pathologist and

for a time was the chief forensic pathologist at the Franldin County Coroner's Office. However,

Dr. Fardal has since retired and his availability to testify at a new trial is uncertain. Under Craig,

the prosecution would have the option of having another qualified forensic pathologist testify to

his or her own expert opinion as to Esta Boyd's cause of death, which would depend in part on a

review of Dr. Fardal's work product in pertbnning the autopsy. If that option were not available

tmder Craig, prosecuting murder cases could become a difficult dilenima for prosecutors, and

pathologists could never retire.

The same practical issues apply to DNA testimony in this case because the analogy is

very close. A forensic pathologist who perfortns an autopsy generates a written report. IHowever,

as this Court is aware, there is much rnore to an autopsy than just the final report. The pathologist

conducts a very thorough external and internal examination, which is documented by the

doctor's handwritten notes and diagrams.l'he doctor or his assistant takes dozens, and

sometimes hundreds, of photographs, which are preseived as slides in the case file. The internal

organs are sectioned and subjected to mieroscopic examination. 'i'issue samples are preserved in
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appropriate cases. Other samples are provided to the in-house toxicologist, who performs her

own set of tests and generates resulting documentation, which also goes into the case file.

As this Court found in Craig, another properly qualified pathologist can enter the case

after the autopsy, review the data from the autopsy, and reach her own qualified expert opinions,

and do so without violating the defendant's right to confrontation. Whether the underlying report

is "testimonial" or not is not the real issue. The pathologist is conveying the testimonial

information to the jury, and is subject to cross-examination. Like the DNA reports in this case,

an autopsy report will not reveal a lot of useful informafion to a lay person on the jua-y without a

qualified expert on the witness stand to explain the significance of facts summarized in the

report. Indeed, unlike the drug-report affidavits in Melendez-Diaz, DNA reports and aatopsy

reports are not something prosecutors would normally seek to introduce without accompanying

live-witness testimony because they would make little sense to lay persons on the jury. The fact

that the testifying pathologist did not perforin the autopsy is clearly conveyed to the juiy, and the

jury is free to decide what weight to give to the pathologist's independent expert conclusions.

From a scientific standpoint, a DNA analysis is very much like an autopsy in that another

properly qualified expert can examine the case file, review the data, and reach his or her own

expert conclusions, as Wiechnian was able to do in this case. In his dissenting opinion, Justice

Pfeiffer acknowledged that more than one person can testify as to the contents of a DNA report:

Finding that DNA reports are testimonial in this case would not create an
unnecessary practical hardship for the state in future cases. Althougli the reports
admitted into evidence in this case contained the signature of Duvall alone, the
practical reality of a DNA analysis is that it represents the work of more tlian one
person. As Wiechman testified, the protocol in place at BCI required input from
two aiialysts and a supervisor on every DNA report. One analyst performs the
tests, a second reviews the results, and a supervisor reviews them again. Sittce
more than one person is responsible for the pfrodaction of the DNA report, nzore
than one person can testify rrs to the contents of a report.
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Crager 1, 2007-Ohio-6840 at J[ 110 (emphasis added).

The state respectfully submits that the practical realities of DNA testing in this state

demand that more than one person be permitted to testify, as the DNA testing process represents

the work of more than one person. By requiring that the actual testing analyst testify, this Court

would seriously imdermine a prosecutor's use of the wide availability of DNA evidence.

Moreover, as the Attorney General so thoroughly explains, it would also impose an enormous

burden on BCI. See Supplemental Brief ofAmicus Ohio Attorney General, at pp. 19-21.

CONCLUSION

For the above-stated reasons, this Court should affirm its holding in the second paragraph

of the syllabus of Crager 1, reverse the court of appeals, and remand this case to the court of

appeals to address the uirresolved assignments of error.

Respectfully sabmilted,

^ry^

^ a-tn`l ib' Y<p' kv

BRENT W. YAGF.R* (#003396)
Marion County Prosecuting Attorney

*Counsel ofReeord
Gregory A. Perry (#006525 1)
Assistant Prosecuting Attorney
Marion County Prosecutor's Office
134 East Cenier Street
Marion 01143' 02
(740) 223-4290/Fax: (740) 223-4299
gperry @co.marion.oh.us
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