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STATEMENT OF THE CASE AND FACTS

On December 27, 2007, this Court issued its opinion and order determining the certi-
fied conflict in Case No. 2006-0298 and the State’s appeal m Case No. 2006-0294. State v.
Crager, 116 Ohio St.3d 369, 2007-Ohio-6840, 879 N.E.2d 745 (Crager I). Lee Crager peti-
tioned the United States Supreme Court for review. See Case No. 07-10191. On Junec 29,
2009, the United States Supreme Court granted review and summarily vacated this Court’s
December 27, 2007 judgment and remanded the case to this Court for consideration in light
of Melendez-Diaz v. Massachuseits, 557 U.S. __, 129 §.Ct. 2527. Cragerv. Ohio, __U.S. _,
129 §.Ct. 2856 (June 29, 2009).

On September 17, 2009, this Court issued an entry vacating the trial court’s judgment
and remanding the case for a new trial consistent with Melendez-Diaz, 129 S.Ct. 2527. State
v. Crager, 123 Ohio St.3d 1210, 2009-Ohio-4760, 914 N.E.2d 1055 (Crager I). However, on
September 28, 2009, the State filed a2 motion for reconsideration of Crager II. On November
19, 2009, the Court issued an entry directing the parties to “brief the issue of the impact of
Melendez-Diaz v. Massachusetrs, 557 U.S. __, 129 §.Ct. 2527, 174 L..Ed.2d 314, on this

Court’s holding in paragraph two of the syllabus™ in Crager I Crager, 123 Ohio 5t.3d 1210.



ARGUMENT
QUESTION UPON RECONSIDERATION

What is the impact of Melendez-Diaz v. Massachusetts (2009), 557 U.S. __,
129 S.Ct. 2527, 174 L.Ed.2d 314, on this Court’s holding in paragraph two
of the syllabus in State v. Crager, 116 Ohio St.3d 369, 2007-Ohio-6840, 879
N.E.2d 7457

PROPOSITION OF LAW OF AMICUS CURIAE

A DNA analyst’s report regarding the testing that analyst conducted and
which was prepared for use at the accused’s trial, is testimonial under Craw-
Jord v. Washingron (2004), 541 U.S, 36, 124 §5.Ct. 1354, 158 L.Ed.2d 177,
and the testing analyst is a witness against the accused for Sixth Amend-
ment purposes. Absent proof that the testing analyst was unavailable to tes-
tify at trial and that the accused had a prior opportunity to cross-examine
that analyst, the accused is entitled to confront the testing analyst at trial.
Melendez-Diaz (2009), 557 U.S. | 129 S.Ct. 2527, 2532, 2540, 174 1..Ed.2d
314, applied.

I. INTRODUCTION

A. Controlling Law

| T|he analysts’ affidavits were testimonial statements, and the analysts were
“witnesses” for purposes of the Sixth Amendment. Absent a showing that
the analysts were unavailable to testify at trial gnd that petitioner had a prior
opportunity to cross-examine them, petitioner was entitled to “be confronted
with” the analysts at trial.

* & K%

Whether or not they qualify as business records, the analysts’ statements . . .
were testimony against petitioner, and the analysts were subject to confronta-
tion under the Sixth Amendment.

Melendez-Diaz v. Massachusetts (2009), 557 U.S. __, 129 S.Ct. 2527, 2532, 2450 (citation
omitted, emphasis in original).

B. This Court should affirm the decision of the court of appeals and remand this case for
trial.

The Office of the Ohio Public Defender (OPD) submits this amicus-curiae brief in

support of Appellee Lee Crager, because the resolution of the question upon reconsideration



is one of great urgency for the fair, accurate, and constitutional prosecution of those accused
of crimes. OPD has a unique perspective and insight to bring to bear on the question upon
reconsideration, based upon its long experience in representing indigent clients whose trials
involved the presentation of forensic testing, including DNA testing.

The Court should resolve the question by denying Appellant’s motion for reconsidera-
tion and remanding the case for a new trial in accord with the mandates of Melendez-Diaz v.

Massachusetts (2009}, 557 U.S. 129 S.Ct. 2527, and the June 29, 2009 entry of the United

States Supreme Court in Crager v. Ohio, 129 5.Ct. 2856 (June 29, 2009).

This Court’s resolution of State v. Crager, 116 Ohio St.3d 369, 2007-Ohio-6840 (Crager
D) shielded testimony regarding the specitics of DNA testing from Crawford’s demand for
confrontation on the theory that DNA reports qualify as business records and are therefore
excepted from Crawford's demands. Both of the syllabus paragraphs of Crager I are based
upon the Court’s determination that Crawford does not apply to the DNA repoit and testi-
mony presented at Lee Crager’s trial because they are not “testimonial.” Thus, the holding
in Melendez-Diaz rejecting the business-records rationale, among other things, vitiates the
holdings and analysis underlying both syllabus paragraphs in Crager 1. Syllabus two fares no
better under Melendez-Diaz than does syllabus one.

As demonstrated below, three factors compel the conclusion that Melendez-Diaz re-
quires a new trial in this case. First, the United States Supreme Court’s remand entry un-
equivocally reversed this Court’s first syllabus in Crager I, in light of Melendez-Diaz. The
State does not dispute that. Rather, the State’s motion for reconsideration is based on the

erroneous assertion that syllabus two of Crager [ is an alternative ground for reversing the

holding of the court of appeals. A close reading of Crager I demonstrates that the second syl-



Iabus is premised upon the analysis supporting the first syllabus — a premise which
Melendez-Diaz found contradictory to the Confrontation Clause.

Second, the Court in Melendez-Diaz unambiguously concluded that the Confrontation
Clausé required the testimony of the analysts who actually conducted the testing. Melendez-
Diaz held that, under Crawford, “the analysts’ affidavits were testimonial statements, and the
analysts were ‘witnesses’ for purposes of the Sixth Amendment. Absent a showing that the
analysts were unavailable to testify at trial gnd that petitioner had a prior opportunity to
cross-examine them, petitioner was entitled to ‘be confronted with’ the analysts at tr1al.” (ci-
tation omitted, emphasis in original). Melendez-Diaz, 129 5.Ct. at 2532; also see id. at 2450
(“Whether or not they qualify as business records, the analysts’ statements . . . were testi-
mony against petitioner, and the analysts were subject to confrontation under the Sixth
Amendment.”). Nowhere in Melendez-Diaz does the Court indicate that some other expert
could testify in the shoes of the analysts who conducted the testing. Thus, Melendez-Diaz
directly rejects the second syllabus of Crager 1.

Finally, the United States Supreme Court vacated a California decision that reached
the same conclusion as syllabus two. See Barba v. California, __U.S. __, 129 S.Ct. 2857
(June 29, 2009). The Court granted the petition and summarily vacated and remanded
Barba in light of Melendez-Diaz, simultancously with its order in Crager’s case. This action
demonstrates the position of the United States Supreme Court regarding the mvalidity of
syllabus two of Crager I. In Barba, the California appellate court held that DNA test resulis
were nontestimonial and that the testimony of the lab director regarding those results, rather
than the person who conducted the testing, did not violate the defendant’s confrontation

rights. People v. Barba, 2007 Cal. App. Unpub. LEXIS 9390, *20-22 (Cal. App. 2d Dist.



Nov. 21, 2007) (unpublished). That is, Barba reached the same conclusion as syllabus two
of Crager T'and did so for the same reasons. The Supreme Court’s rejection of that proposi-
tion 1n Barba is consistent with the conclusion that, when the Coutrt reversed and remanded
Crager, it was aware of this Court’s second syllabus and reversed it together with the first syl-
labus.

II. DISCUSSION: Melendez-Diaz confirms the propriety of this Court’s origi-
nal decision to remand Mr. Crager’'s case for a new trial.

A. The Court should deny reconsideration, because syllabus two of Crager I'is not an al-
ternative ground for resolving the Confrontation Clause challenge, but is inextricably
linked with and dependent upon the first syllabus, i.e., that the DNA evidence was not
“testimonial” under Crawford.

When it remanded the case for a new trial, thus Court correctly recognized that the
United States Supreme Court's remand in light of Melendez-Diaz undercut both of the sylla-
bus paragraphs in Crager I. The State’s motion for reconsideration is based on a demonstra-
bly false premise. The second syllabus of Crager [ is not an alternative ground for resolving
the Confrontation Clause challenge. Rather, it was inextricably linked with and dependent
upon the first syllabus, i.e., that the DNA evidence was not “testimonial” under Crawford.
The United States Supreme Court held that the crime lab analysts who performed the test-
ing must be subject to cross-examination. Melendez-Diaz, 129 S.Ct. at 2532. Thus, substi-
tuting a different analyst or the origmal analysf’s supervisor is insufficient.

Whether a supervising analyst may present the DNA testimony, rather than the ana-
lyst who performed the testing, depends on whether the statements are testimonial, and the
Court in Melendez-Diaz expressly held that the statements of the analysts who performed the

testing are testimonial under Crawford. Because the analysts’ affidavits in Melendez-Diaz

were testimonial, “the analysts were ‘witnesses’ for purposes of the Sixth Amendment. Ab-



sent a showing that the analysts were unavailable to testify at trial and that petitioner had a
prior opportunity to cross-examine them, petitioner was entitled to 'be confronted with’ the
analysts at trial.” (citation omitted, emphasis in original). Melendez-Diaz, 129 S.Ct. at 2532.
This demonstrates that syllabus two in Crager I, which held that a supervising analyst could
testify instead of the one who performed the testing, depends directly on syllabus one, which
found DNA reports nontestimonial for Crawford purposes. This Court could not have
reached syllabus two had it concluded that the DNA report was testimonial. Therefore, syl-
labus two is necessarily and inextricably linked with syllabus one. And, because Melendez-
Diaz vitiated the holding in syllabus one, syllabus two must fall as well.

The State recognized the connection between the two issues when it framed its propo-
sition of law in this appeal as follows:

A criminal defendant’s constitutional right to confrontation is not violated when

a DNA analyst testifies at his trial in place of the DNA analyst who conducted

the DNA testing. Neither records which are admissible under the business re-
cords exception to the rule against hearsay nor expert testimony, are testimo-

nial under Crawford v. Washington (2004), 541 U.S. 36, 124 5.Ct. 1354 [158
L.Ed.2d 177].
Crager 1, 2007-Oh10-6840, 437 (emphasis added). The State’s inclusion of the bolded lan-
guage, above, demonstrates that the State, itself, directly linked syllabus two of Crager I to
the question whether the DNA records or DNA “expert testimony are testimomial under
Crawford.” So the State's own words defeat its argument that the two issues this Court
agreed to resolve in Crager I are “separate and distinct issues” (Appellant’s Motion for Re-

consideration, p. 3). Thus, the Court should deny reconsideration.

B. Melendez-Dinz teaches that the Confrontation Clause requires the testimony of the
analyst who actually performed the DNA testing.

1. Melendez-Diaz requires the testimony of the analyst who conducted the testing or au-
thored the report in question.



In Melendez-Diaz, the Court unambiguously concluded that the Confrontation Clause
required the testimony of the analysts who actually conducted the DNA testing. Syllabus
two can survive scrutiny under Crawford and Melendez-Diaz only 1f the testtmony of the
laboratory supervisor was nontestimonial. However, Melendez-Diaz teaches that, under
Crawford, “the analysts’ affidavits were testimonial statements, and the analysts were ‘wit-
nesses’ for purposes of the Sixth Amendment. Absent a showing that the analysts were un-
available to testify at trial and [emphasis in original] that petitioner had a prior opportunity
to cross-examine them, petitioner was entitled to ‘be confronted with’ the analysts at
trial.” (citation omitted, emphasis added). Melendez-Diaz, 129 S.Ct. at 2532; also see id. at
2540 (“Whether or not they qualify as business or official records, the analysts’ statements .
.. . were testimony against petitioner, and the analysts were subject to confrontation under
the Sixth Amendment.”). The Court was referring to the analysts who actually performed
the testing and who signed the affidavits when using the phrase “the analysts.”

This is further demonstrated by the fact that the Court in Melendez-Diaz repeatedly re-
fers to “the analysts” when outlining the reach of the confrontation requirement. See, c.g.,
Melendez-Diaz, 129 S.Ct. at 2532 (“the precise testimony the analysts would be expected to
provide if called at trial™); id. (“the analysts were aware of the affidavits’ evidentiary pur-
pose™); id. (“the analysts’ affidavits were testimonial statements, and the analysts were
‘witnesses’ for purposes of the Sixth Amendment. Absent a showing that the analysts were
unavailable to testify at trial . . . petitioner was entitled to ‘be confronted with the analysts
at trial.™); id. at 2533 (“To the extent the analysts were witnesses . . ., they certainly pro-
vided testimony ggainst petitioner™; id. at 2535, 2538, 2539, 2540. The Court could only

have meant the persons who actually performed the testing or signed the affidavits when re-



ferring to “the analysts” in these contexts. The same is true when the Court uses “the ana-
lysts” when describing the arguments asserted by the dissent and by _respopdents. See, e.g.,
id. at 2534 (“Respondent and the dissent argue that the analysts should not be subject to
confrontation because they are not ‘conventional’ . . . witnesses™); id. at 2535, 2538, 2540.
Nowhere in Melendez-Diaz does the Court indicate that some other expert could testify

in the shoes of the analysts who conducted the testing.’ Even Justice Kennedy’s dissenting
opinion agrees that the Court's opinion holds that having a person other than the analysts
who performed the test and drafted the report testify would violate the Sixth Amendment.

It could be argued that the only analyst who must testify is the person who
signed the certificate. Under this view, a laboratory could have one employee
sign certificates and appear in court, which would spare all the other analysts this
burden. But the Court has already rejected this arrangement. The Court made
clear in Davis [v. Washington,] that it will not permit the testimonial statement of
one witness to enter into evidence through the in-court testimony of a second:

[W]e do not think it conceivable that the protections of the Confrontation
Clause can readily be evaded by having a note-taking policeman [here,
the laboratory employee who signs the certificate} recite the unsworn
hearsay testimony of the declarant [here, the analyst who performs the
actual test], instead of having the declarant sign a deposition. Indeed, if
there is one point for which no case -- English or early American, state or
federal -- can be cited, thatis it. 547 U.S., at 826{.]

Under this logic, the Court's holding cannot be cabined to the person who signs
the certificates. If the signatory is restating the testimonial statements of the true
analysts -- whoever they might be - then those analysts, too, must testify in per-
son.
Melendez-Diaz, 129 S.Ct. at 2545-46 (Kennedy, J., dissenting). Thus, both the majority and

the dissent agree that Melendez-Diaz requires the testimony of the analyst who wrote the re-

port or conducted the testing and rejects syllabus two.

"The Court’s discussion at footnote one applies only to chain-of-custody witnesses. See
Melendez-Diaz, 129 §.Ct. at 2532, n. 1.



Here, analyst Duvall performed the DNA testing and authored the reports the State
admuitted at trial to prove Mr. Crager’s guilt. Thus, under Melendez-Diaz, Duvall was a wit-
ness against Mr. Crager, and Mr. Crager was entitled to confront her at trial, not her super-
visor. Melendez-Diaz, 129 S.Ct. at 2532. This analysis illuminates the error in this Court’s
resolution of syllabus two. There, this Court stated:

Although we acknowledge that the record shows that Wiechman played no role

in developing the DNA analysis that resulted in State’s Exhibit 56 in this case,

that concern is irrelevant. As in Gefer and in Craig, the testifying witness,

Wiechman, conveyed the “testimonial” aspects of the DNA results against

Crager, and Wiechman was subject to cross-examination.

Crager I, at 173. This analysis is fatally flawed because Melendez-Diaz identifies the analyst
who did the testing and wrote the affidavits as the real “witness” against the accused. Itis
that person whom the accused has the right to confront, not a substitute witness. Here, sub-
stituting Wiechman'’s testimony for Duvall’s violated the Sixth Amendment under
Melendez-Diaz. It deprived Mr. Crager of the opportunity to confront the real witness

agamst him — Duvall.

2. Melendez-Diaz vejected the business- or official-record rationale this Court applied in
Crager I to support syllabus two.

The Court in Melendez-Diaz rejected the argument that the affidavits in that case were
not subject to confrontation because they fell within the business- or officiél—records hearsay
exceptions. Melendez-Diaz, 129 S.Ct. at 2538-40. The Court clarified that business and offi-
cial records are typically admissible, “not because they qualify under an exception to the
hearsay rules, but because . . . they are not testimonial. Whether or not they quahfy as
business or official records, the analysts’ statements here — prepared specifically for use at
petitioner’s trial — were testimony agamst petitioner and the analysts were subject to con-

frontation].]” Id. at 2539-40.



Therefore, to the extent that syllabus two is premised upon the business/official-
records rationale, Melendez-Diaz has rejected it. See Crager I, §3 7. ("“The starting point for our
analysis is that the DNA reports admitted into evidence in this case were ‘business records,’
under the hearsay exception of Evid.R. 803(6}.”). This Court discussed the business-record
rationale at length in Crager I, Crager I, at §37-59. The Court concluded that the DNA re-
ports were not testimonial because they were business records. Id. at450-51. This conclu-
sion does not survive Melendez-Diaz. Because Duvall’s test results and reports were testi-
monial — regardless of whether they were business records — the State had the burden to
produce her at trial. Duvall’'s DNA report was her testimomial statement against Crager;
thus, he had the right to confront her about that statement.

3. Melendez-Diaz rejected the proposition that determining whether a statement is testi-
monial depends on “whether the statement represents the contemporaneous recordation

of observable events.” Melendez-Diaz 129 S.Ct. at 2535; see also Crager I, at 68 (quoting
FPeople v. Geier (2007), 41 Cal.4th 555, 606-07, 61 Cal.Rptr.3d 580, 161 P.3d 104.)

This Court’s analysis in Cruger { was based in significant part on applying a test for de-
termining whether a statement is testimonial based upon whether it “represents the contem-
poraneous recordation of observable events.” Crager I, at 168 (quoting People v. Geier (2007),
41 Cal.4th 555, 606-07, 61 Cal.Rptr.3d 580, 161 P.3d 104.). To the extent that syllabus two
is based upon this test, Melendez-Diaz undercuts it entirely. The Court specifically repudi-
ated this test in response to the dissent’s reliance on it. Melendez-Diaz, 129 S.Ct. at 2535,
also see 2551-52 (Kennedy, J., dissenting). Justice Kennedy’s dissent cifes only Geider, 41
Cal.4th 555, 605-09, and Davis v. Washington (2006}, 547 U.S, 813, 822, 827, 126 S.Ct. 2266,
in support of this proposition. Melendez-Diaz, 129 §.Ct. at 2551-52. The Court’s rejection of
this argument also means that the Court rejected Geier, which this Court applied in Crager I

to reach syllabus two.

10



Parts B(1), B(2), and B(3), above, demonstrate that the impact of Melendez-Diaz on syl-
labus two is to entirely undercut the rationale supporting that syllabus. Accordingly, the
Court should remand the case for retrial.

C. The action of the United States Supreme Court in Barba v. California, _ U.S. __, 129
S.Ct. 2857 (June 29, 2009), taken simultaneously with the remand in Crager v. Ohio, 129
S.Ct. 2856 (June 29, 2009), demonstrates its rejection of syllabus two of Crager 1.

The order of the United States Supreme Court in Barba v. California, __ U.S. __, 129
S.Ct 2857 (June 29, 2009), granting the petition and summarily vacating and remanding the
case in light of Melendez-Diaz, demonstrates that Court's rejection of syllabus two of Crager
I 1In Barba, the California appellate court had reached the same conclusions that this Court
reached in Crager I. It held that DNA test results were nontestimonial and that the testi-
mony of the lab director regarding those results, rather than the person who conducted the
testing, did not violate the defendant’s confrontation rights. FPeople v. Barba, 2007 Cal. App.
Unpub. LEXIS 9390, *20-22 (Cal. App. 2d Dist. Nov. 21, 2007) (unpublished). The court
specifically rejected Barba’s claim that “because the . . . DNA tests were conducted by
Wong, the court’s decision to let . . . lab director Reynolds testify about the test results vio-
Iated his . . . right to confront . . . the witnesses against him[.]” Id. The court, applying Peo-
plev. Geier (2007), 41 Cal 4th 555, 161 P.3d 104, rejected that argument upon concluding
that “DNA test results like those at issue here were nontestimonial and that testimony by a
lab director about the test results did not violate a defendant’s confrontation rights.” Id.
This analysis is virtually identical to this Court’s analysis in Crager 1.

The Supreme Court’s rejection in Barba of the same proposition stated in syllabus two
is consistent with the conclusion that, when the Court reversed and remanded Crager 1, it

was aware of this Court’s second syllabus and vacated it together with the first syllabus.

I



This Court should reject the State’s invitation to adopt a position that the United States Su-
preme Court clearly rejected in Barba. If an analyst’s statement is testimonial, the accused
has the right to confront that analyst. That is the meaning of Melendez-Diaz, and it explains
the Supreme Court’s simultaneously granting review of, vacating the judgments in, and re-
manding both Barba and Crager.
CONCLUSION
For the foregoing reasons, the Office of the Ohio Public Defender requests this Court

to deny reconsideration and to remand the case for retrial.
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LEXSEE 129 5. CT. 2857

Anfonio Barba, Petitioner v, California,

No. 07-11094.

SUPREME COURT OF THE UNITED STATES

129 8. Ct. 2857; 174 L. Ed. 2d 599; 2009 11.8. LEXIS 4955, 77 U.5. L, W. 3709

June 29, 2009, Decided

PRIOR HISTORY: People v. Barba (Antonio), 2008
Cal. LEXIS 2502 (Cal., Feb. 27, 2008)

JUDGES:  [*1] Roberts, Stevens, Scalia, Kennedy,
Souter, Thomas, Ginsburg, Breyer, Alito,

OPINION

On petition for writ of certiorari to the Court of Ap-

peal of Califormia, Second Appellate District. Motion of

petitioner for leave to proceed in forma pauperis and
petition for writ of certiorari granted. Judgment vacated,
and case remanded fo the Court of Appeal of California,
Sccond Appellate District, for further consideration in
light of Melendez-Diaz v. Massachusetts, 557 US. |
129 & Ct. 2527, 174 L. Ed. 2d 314, 2009 U.S. LEXIS
4734 (2009).
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LEXSEE 129 8. CT. 2836

1ee Crager, Petitioner v. Ohio.

No. 67-10191,

SUPREME COURT OF THE UNITED STATES

120 S. Ct. 2856; 174 L. Ed. 2d 598; 2009 U.S, LEXTIS 4964; 77 U.5.L.W. 3709

June 29, 2009, Decided

SUBSEQUENT HISTORY: On remand at, Remanded
by State v. Crager, 2009 Ohio 4760, 2009 Ohio LEXIS
2648 {Ohio, Sept. 17, 2009)

PRIOR HISTORY: State v. Crager, 116 Ohio St 3d
369, 2007 Ohic 6840, 879 N.E.2d 745, 2007 Ohio
LEXIS 3355 (2007)

~ JUDGES: [*1] Roberts, Stevens, Scalia, Kennedy,
Souter, Thomas, Ginsburg, Breyer, Alito,

OPINION

" On petition for writ of certiorari to the Supreme
Court of Ohio. Motion of petitioner for leave to proceed
in forma pauperis and petition for writ of certioran
granted. Judgment vacated, and case remanded to the
Supreme Court of Ohio for further consideration in light
of Melendez-Dhiaz v. Massachusetis, 557 U.S, L1298
Ct. 2527, 174 L. E4. 24 314, 2009 U.5. LEXIS 4734
{2009).
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2007 Cal. App. Unpub. LEXIS 9390, *

THE PEOPLE, Plaintiff and Respondent, v. ANTONIO BARBA, Defendant and
Appeliant.

8185949

COURT OF APPEAL OF CALIFORNIA, SECOND APPELLATE DISTRICT, DI-
VISION EIGHT

2007 Cal. App. Unpub. LEXIS 9390

November 21, 2007, Filed

NOTICE: NOT TO BE PUBLISHED IN OFFICIAL
REPORTS. CALIFORNIA RULES OF COURT, RULE
8.1115(a), PROHIBI{S COURTS AND PARTIES
FROM CITING OR RELYING ON OPINIONS NOT
CERTIFIED FOR PUBLICATION OR ORDERED
PUBLISHED, EXCEPT AS SPECIFIED BY RULE
8.1115(b). THIS OPINION HAS NOT BEEN CERTI-
FIED FOR PUBLICATION OR ORDERED PUB-
LISHED FOR THE PURPOSES OF RULE 8.1115.

PRIOR HISTORY: [*1]

APPEAL from a judgment of the Superior Court of
Los Angeles County, No. SA042750. Robert T Perry,
Tudge.

DISPOSITION: Affirmed.

COUNSEL: Andrew E. Rubin, under appointment by
the Court of Appeal, for Defendant and Appellant.

Edmund G. Brown, Jr., Attorney General, Dane R. Gil-
lette, Chief Assistant Attorney General, Pamela C. Ha-
manaka, Assistant Attorney General, Mary Sanchez and
Deborah J. Chuang, Deputy Attorneys General, for
Plaintiff and Respondent.

JUDGES: RUBIN, I.; COOPER, P.I., FLIER, J. con-
curred.

OPINION BY: RUBIN

OPINION

Antonio Barba appeals from the judgment entered
after a jury convicted him of first degree murder. We
reject his comtentions that the prosecuior improperly
challenged a prospective juror due to his race and that
the cowt erred by admitting certain DNA-related evi-
dence and evidence related to some of Barba's jailhouse
conversations, and therefore affirm the judgment.

FACTS AND PROCEDURAL HISTORY

Cab driver Keum Kim was robbed and stabbed to
death by a lare he had driven from Santa Monica to Ven-
ice in the carly morning hours of July §, 2001. Kim was
dispatched in response to a phone call from a man identi-
fying himself as Sergic who said he nceded a ride to
Brooks Street in Venice and wondered whether the
driver {*2] might have change for a $ 50 hill. The mur-
der was witnessed by a man who had stopped his car
behind Kim's parked caly at 855 Brooks Strect. The wit-
ness saw Kim and the passenger struggle and then saw
the passenger run from the caly into some nearby bushes.
The passenger's blue, hooded sweatshirt was covered
with blood. However, the witness did not see the passen-
ger clearly and was therefore unable to identify him. A
search of the area by the police twrned up a bloody
kitchen knife and a dark sweatshirt covered with blood.
DNA testing of blood samples from those two items
showed the blood was Kim's.

On July 25, 2001, Los Angeles Police Detective
Paul Inabu received an anonymous phone call from a
woman who claimed Antonio Barba had killed Kim,
After getting a search warrant, Inabu searched Barba's
apartment, which was right near the spot where "Sergio”
asked the taxi dispatcher to have Kim pick him up. The
search turned up a knife that was identical to the murder
weapon, but no evidence lnking Barba to the crime.

A police criminatist removed some hairs from the
bloody sweatshirt and sent them to Orchid Cellmark
{Cellmark}, a DNA testing lab. A November 2001 test by
Cellmark analyst Linda [*3] Wong produced no inter-
pretable results from the hair samples. In February 2002,
a police criminalist refrieved more hairs from the sweat-
shirt. Although they were not initially considered suit-
able samples for DNA testing, the hair was eventually
sent on to Cellmark for a testing process that involved
combining the hairs. When that was accomplished, there
was only enough DNA to analyze nine genetic locations,
not the 13 typicaily examined by Cellmark. Six of them
were consistent with Barba's DNA profile.
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thirteenth peremptory challenge, however, the prosecutor
peremptorily [*8] challenged juror 61.

Defense counsel then made her Wheeler motion,
stating her behef that the prosecutor had earlier chal-
lenged another African-American juror and that juror 61
had said nothing to justify a peremptory challenge. When
defense counsel claimed that three of the jurors who had
voted not guilty at Barba's first trial had been African-
American, the court said it did not think that was a factor
for it to consider. Defense counsel argued that it "demon-
strates that the reason, the only reason she's asked to ex-
cuse juror number 61 is because he's African-American
male. Also, 1 would note that there are no African-
American males seated on the jury panel right now,
seated in the box right now." The couwrt replied, "All
right,” and asked defense counsel if she had any other
arguments to make. Defense counsel pointed out that a
white juror, number 57, had a background similar fo ju-
ror 61 but had not been excused by the prosecutor. The
court said: "Yeah, I don't find a prima facie case. The
prosecution has exercised 17 peremptory challenges. I
felt that she has been kicking off people that are both
sexes and all races. 1 don't feel that there is a prima facie
case of exclusion of [*9] one particular race. I {elt that
this particular juror whose [sic} being challenged now as
to whether or not they were excused, says he's been
working at Home Depot for five years. He seemed a lit-
tle, 1 don't know, casual in his approach. He greeted the
court with a 'what's up. [P] Were | trying the case, | don't
think I would have kept him, but that's - 1 don't know.
That's not an appropriate consideration for the court, but
I just don't see that there is a prima facie case.”

Later, during jury deliberations, the comt provided
counsel with a summary of the racial composition of all
prospective jurors who had been peremptorily chalienged
by both sides, and of the jury that was finaily selected to
hear the case. ' The court noted that juror 7, who was the
prosecutor's third peremptory challenge, was a dark-
skinned man from Honduras that the court perceived was
Hispanic and not African-American. Even so, for pur-
poses of its Wheeler [*10] prima facie analysis, the cowrt
considered juror 7 to have been African-American. Of
the prosecutor's 17 other peremptory challenges, nine
were Hispanic, seven were white, and one was Asian.
Two African-Americans were eventually selected to sit
on the jury.

1 We found this sammary very helpful and ap-
preciate the frial judge's effort in making a com-
plete record,

C. No Wheeler Error Occurred

In determining whether the trial court erred in find-
ing that no prima facie of group bias had been made, we

examine the totality of all the relevant circomstances,
including the entire record of voir dire of the challenged
jurors. However, the other relevant circumstances miust
do more than indicate that the record would support neu-
tral reasons for the questioned challenges. (Williams v.
Runnels (9th Cir. 2006) 432 F.3d 1102, 1108.) The de-
fense may show that the prosecutor struck most or all of
the members of the identified group from the venire or
used a disproportionate number of her peremptories
against the group. The defendant may also show that the
challenged jurors share only one common characteristic -
- their group membership - - and in all other respects are
as heterogeneous as the community [*11] as a whole.
The showing may be supplemented when appropriate by
such circimstances as the prosecufor's failure to ask the
jurors anything other than desultory questions on voir
dire, or the failure to ask them any questions at all. (Bell,
supra, 40 Cal.4th at p. 597.)

Barba contends that a prima facie case exists be-
cause: {1) the prosecutor had a motive to exclude Afii-
can-American jurors based on the results of the first frial;
(2) jurors with backgrounds similar to juror 61 were al-
lowed to remain; and (3) the prosecutor asked juror 61
no questions. We find no prima facie case.

First, whether the prosecutor might have had a mo-
tive does not by itself establish a prima facie case of dis-
crimination. Barba cites no authority for such a proposi-
tion and the existence of such a potential motive does not
relieve Barba of showing at least some of the permissible
factors set forth above when reviewing the trial court's
finding that no prima facie case existed. Second, Barba's
defense counsel compared juror 81 to just one other juror
with a supposedly similar background - - juror 57, who
was white. (See People v. Cornwell (2005) 37 Cal 4th
50, 71 [appellate court may consider comparative analy-
sis [*12] argument ouly if it were first raised in the trial
court].) Although jurors 57 and 61 were both single, they
were otherwise dissbmilar. Juror 61 worked at Home
Depot in customer service and had one year of college
education, while juror 57 had an AA degree and some
postgraduate education and worked as a teaching assis-
tant at 2 community college, Third, although the prosecu-
tor asked juror 61 no questions after the trial court's ini-
tial voir dire, the prosecutor did not question several
other prospective white and Hispanic prospective jurors
who were peremptorily challenged, * We take this to
mean that it was the prosecutor's practice not 1o guestion
many of the jurors she planned to challenge regardless of
their racial or ethnic identities, and it is therefore not
indicative of group bias. Fourth, the prosecutor did not
use a disproporfionate number of peremptory challenges
against African-Americans. Instead, juror 61 was the first
and only African-American juror she excused. * Finally,
the prosecutor agreed to a jury that evenfually included
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Cal3d 707, 712)) The conversation where he told his
sister he had "fucked up” and "let everybody down" was
not admissible, Barba contends, because it is not a clear
admission of anything and bears no relationship to the
anonymous phone tip. Respondent conceded in its brief
that the phone tip was not admissible to explain later
actions by the police and that the three jailhouse conver-
sations did not qualify as adoptive admissions. Accord-
ing to respondent, evidence of the phone tip was admis-
sible for a nonhearsay purpose on the alternate ground
that it explained the jailhouse conversation concerning an
anonymous report, and that all three conversations were
f*17] admissible on a ground not raised at frial: they
qualified as hearsay exceptions because they were state-
ments of a party. (§ 1220.)

In his teply brief, Barba renews his aitack on the
admissibility of the phone tip to explain police conduct,
but does not address respondent’s contention that the
evidence was properly admitted to give context to at least
one of his jailhouse conversations. He does, however,
renew his contention that there was no showing he knew
of the phone tip when his conversations were recorded.
e also contends that respondent cannot attempt to jus-
tify admission of the jaithouse conversations under sec-
tion 1220 because that issue was not raised below, and
that allowing the jailhouse conversations and phone tip
into evidence violated his constitutional witness confron-
tation rights under Crawford v. Washington (200G4) 541
U.S. 36 (Crawford).

B. The Phone Tip Evidence Was Properly Admitted

The anonymous phone tip evidence was admitted in
part for a nonhearsay purpose: to give context to Barba's
jailhouse conversations. [t was therefore admissible on
that basis and did not violate his constitutional witness
confrontation rights. (People v. Turner (1994) & Cal 4th
137, 189-190, [*18] overruled on another groand by
People v. Griffin (2004) 33 Cal.4th 536, 555, fn. 5, Peo-
ple v. Cooper (2007) 148 Cal App.4th 731, 747} Be-
cause Barba referred to an anonymous report in his con-
versation with his sister, as well as to some other person
he talked to about "the way it went down," we reject his
contention that the prosecution failed to show he knew
about the anonymous phone tip at the time of that con-
versation. In any event, if error occurred af the time the
evidence was admitted because the prosecution failed to
make that foundational showing, it was rendered harm-
less because the jury was instructed that in order fo con-
sider the jaithouse conversations as adoptive admissions,
it first had to find that Barba knew about the phone tip.

C. The Jailhouse Conversations Were Properly Admitied

Even if the trial cowrt erred by admitting the jail-
house conversations in evidence as adoptive admissions,

A - 6

we will find no error if the evidence was admissible un-
der section 1220. (Peaple v. Horning (2004) 34 Cal.4th
871, 898 Under that section, "[e]vidence of a statement
is not made inadmissible by the hearsay rule when of-
fered against the declarant in an action to which he is a
party. . [¥197.." In order to qualify under section 1220,
the statement does not have to be an admission, and the
section covers all statements by a party. (Horning, supra,
at p. 8983 Il a party has made an out-of-courl statement
that is relevant and not excludable as unduly prejudicial
under section 352, the statement is admissible under sec-
ton 1220. (Pecple v. Castille (2005) 129 Cal App.4th
863, 8§75 ¢ All three jailhouse conversations meet this
standard. 7 To the extent those statements mighi be con-
sidered ambiguous, that affected only the weight to be
accorded the evidence, not its admissibility. (Penple ».
Guerra (2006) 37 Cal 4th 1067, 1122.)

6 Barba's trial counsel objected that the anony-
mous phone tip evidence was unduly prejudicial
under section 352, but did not make the same ob-
jection as to the jailhouse conversations. On ap-
peal, Barba did not renew the section 352 ohjec-
tion.

7 The statement that Barba knew he "fucked up”
and "let everybody down" could be interpreted as
an acknowledgement of wrongdoing. We have
some concerns about the conversation where
Rarba indicates he will write down things he
wants to say, rather than speak them out loud.
The prosecution contended this showed a [*20]
consciousness of guilt, while the defense con-
tended it was ambiguous and might have re-
flected nothing more than defense counsel's in-
structions to say nothing about the case. If error
ocourred in admitting this one statement, it is
frankly so ambiguous that its admission was
harmless.

3. The DNA Evidence Was Properly Admitted

Barba contends that bocause the Cellmark DNA
tests were conducted by Wong, the coort's decision fo let
Cellmark lab director Reynolds testify about the fest re-
sults violated his constitutional right to confront and
cross examine the witnesses against him pursuant to
Crawford, supra, 534 US. 34. Our Supreme Court in
People v. Geier (2007} 41 Cal.4th 5353, 605-608, held
that DNA test results like those at issue here were non-
testimonial and that testimony by a lab director about the
test Tesults did not violate a defendant's confromtation
rights.

Barba also contends the trial court erred by admit-
ting the DNA test results themselves under the business
records exception to the hearsay rule (§ 1270) because
those results reflected Wong's opinions and were not

.
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LEXSEE 2007 OHIO 6840

THE STATE OF OHIO, APPELLANT, v. CRAGER, APPELLEE.

Nos. 2606-0294 and 2006-0298

SUPREME COURT OF OHIO

116 Ohio St. 3d 369, 2007 Ohio 6840; 879 N.E.2d 743; 2007 Ohio LEXIS 3355

January 24, 2007, Submiited
Pecember 27, 2007, Decided

SUBSEQUENT HISTORY: Appeal after remand at,
Remanded by State v. Crager, 2008 Ohio 3223, 2008
Ohio App. LEXIS 2743 (Ohio Ct. App., Marion County,
June 30, 2008}

Vacated by, Remanded by, Motion granted by Crager v.
Ohio, 129 8. Ct 2856, 174 L. Ed. 2d 598, 2009 US.
LEXIS 4964 (U5, 2009)

PRIOR HISTORY:

APPEAL from and CERTIFIED by the Couri of Ap-
peals for Marion County, No, 9-04-54, 164 Ohio App.3d
816, 2005 Ohic 6868, 844 N.E.2d 390.

State v. Crager, 164 Ohio App. 3d 816, 2005 Ohio 6868,
844 N.E.2d 390, 2005 Ohio App. LEXIS 6188 (Ohio CL.
App., Marion County, 2003)

DISPOSITION:
m;mded.

Judgment reversed and cause re-

HEADNOTES

Criminal law -- Evidence — Confrorndaiion Clause -
"Testimonial” evidence requiving opportunity for cross-
examination by accused —~ DNA analysis conducied at
request of prosecutor in anticipation of trial which iden-
tifies victim's blood on defendant's clothing is not "testi-
monial” for purposes of Confrontation Clause - DNA
analysis report admissible when preparer of analysis
does not testify at trial and qualified experi testifies in
her place.

SYLLABUS
[*##745]

OF THE COURT

1. Records of scientific tests are not "testimonial”
under Crawford v. Washington (2004), 541 U.S. 36, 124
SCr 1354, 158 L.E42d 177.

" 2, A eriminal defendant's constitutional right Lo con-
frontation is not violated when a qualified expert DNA
analyst testifies at trial in place of the DNA analyst who
actually conducted the testing.

COUNSEL: Jim Slagle, Marion County Prosecuting
Altorney, for appellant.

Collins & Lowther, L.P.A., and Kevin P. Collins, for
appellee.

Mare Dann, Attorney General, Elise Porter, Acting State
Solicitor, and Stephen [***746] P, Carney, Deputy So-
licitor, urging reversal for amicus curiae Attorney Gen-
eral of Chio.

William F. Schenck and Elizabeth A. Ellis, urging rever-
sal for amicus curiae Ohio Prosecuting Attorneys Asso-
ciation.

Eric J. Allen, urging affirmance for amicus curiae Ohio
Association of Criminal Defense Lawyers.

JUDGES: ('CONNOR, I, LUNDBERG STRATTON,
O'DONNELL, and LANZINGER, i1, concur. KLINE,
1., concurs separately. MOYER, C.J.. and PFEIFER, I,
dissent. ROGER L. KLINE, I, of the Fourth Appellate
District, sitting for CUPP, J. MOYER, C.J., concurs in
the foregoing opinion.

OPINION BY: O'CONNOR
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870 N.E.2d 745, #*+#, 2007 Ohio LEXIS 3355

OPINION
[¥369] O'CONNOR, J.

[**P11 This appeal requires us to examing issues
concerning the extent that the admission into evidence of
records of scientific tests (such as DNA reports) in 2
criminal teial implicates the Confiontation Clouse of the
Sixth Amendment to the United States Constitution. Owr
precedent in State v. Craig, 170 Ohio 5t.3d 306, 2006
Ohio 4571, 853 N.E.2d 621, strongly supports the con-
clusion that the DNA reports in this case are not "testi-
monial” as that term is defined in Crawford v. Washing-
ton (2004), 541 U.S 36, 124 8.Cr. 1354, 158 LEd2d
177. Furthermore, although there is a split of authority
among other jurisdictions on the issues we resolve, the
beiter-reasoncd cases hold that records of scientific tests
like those involved here are not "testimenial." We there-
fore reverse the judgment of the court of appeals.

[*370] 1

[**P2] On April 10, 2004, Esta Boyd's body was
found in the bedroom of her home in Marion. The crime
scene was bloody, the coroner found that Boyd had suf-
fered multiple blows io the head, which caused su-
barachnoid hemorrhaging. He estimated that she had
been dead for one to three days when found. A withess
testified that when he had talked to Boyd at around 7:30
or 8:00 on the evening of April 7, Boyd told himn that she
was "sitting there talking to Lee." Defendant-appellee,
Lee Crager, was an acquaintance of Boyd; Crager's fa-
ther and Boyd were close friends. The last person (o hear
from Boyd spoke to her at around 8:45 on April 7.

[**P3] By the time Boyd's body was discovered,
Crager was already in jail. He had been arrested on April
g, 2004 at around 8:30 p.m. for failing to pay his bill at
Mikey's Pizza, The arresting officer reported that Crager
was intoxicated and had blood on his pants and on one of
his knuckles. On April 10, 2004, officers went to the
Muhi-County Correctional Center to recover Crager's
clothing and to photograph him. Crager had cuts on the
knuckles of his right hand and scratches on the inner
portion of his right forearm.

[**P4] Laboratory testing on Crager's shirt re-
vealed that it contained human blood stains, which con-
tained Boyd's DNA. Testing conducted on a ring worn
by Boyd revealed the presence of Crager's DNA. Ciga-
rette butts found in an ashiray in Boyd's bedroom con-
tained Boyd's and Crager's DNA.

[#*P5] Other evidence pointed to Crager's presence
in Boyd's home. Two palm prints from Crager were
found on a mirror in Boyd's bedroom, and his thumb
print was found on a beer can recovered from her home.
A witness testified that he had seen Crager walking to-
ward Boyd's housc al about 5:00 p.m. on Aprif 7. Detec-

A -8

tives discovered that the last phone call made from
Boyd's phone had been made to the Marion Area Coun-
seling Center. 'The Marion Area Counseling Center had
received a call from Crager between 11:30 am. and
12:30 p.m. on April 8.

[**P6] Evidence established that the killer likely
was in Boyd's house for a significant period of time.
Phone records indicated that Boyd's phone was used to
call phone sex line numbers on April 8 at 3:54 am,,
10:04 am., 1:04 p.m., 1:06 pm., and 1:08 p.m. There
were a number of empty [¥#*¥747] beer cans and an
empty whiskey bottle found In the building, but testi-
mony established that Boyd rarely drank alcoholic bev-
erages. There were 22 cigarette butts in an ashtray in
Boyd's bedroom, but testimony revealed that Boyd gen-
erally did not permit smeoking I her house.

[#*P7] The case proceeded to a jury trial. Based on
the way this case comes o us, the state's presentation of
DNA evidence at trial is the focal point for [*371] re-
solving the issues presented. Therefore, we recount the
way that evidence was presented in considerable detail.

[¥*P8] The state introduced the DNA evidence in
ils case against Crager through the lestimony of DNA
experi Steven M. Wiechman of the Bureau of Criminal
Identification and Investigation ("BCT"). Jennifer Duvall,
the DNA analyst who prepared the two DNA reports at
issue, was on maternity leave at the time of trial and did
not festify.

[**P9] Shortly before the state called Wiechman to
the witness stand, Crager's defense attorney moved out-
side of the presence of the jury to prevent Wiechman
from testifying regarding any DNA evidence. Counssl
argued solely that Wiechman's testimony was hearsay
because "Mr. Wiechman did not conduct the testing, he
did not remove any samples to be tested, he did not do
the actual calculations. * * * I don'l see how he can tes-
tify to what someone else did."

[**P10] As the record makes evident, defensc
counsel's opposition to Wiechman testifying was solely
based on hearsay grounds, not on the Confrontation
Clause. Furthermore, counsel did not ohject to the ad-
mission inte evidence of the DNA reports themselves,
but argued only that Wiechman should not be permitted
to testify becausce he was not the DNA analyst who actu-
ally performed the tests and signed the report.

[**P11] In response, the prosecutor asserted that
the DNA reports were business records and that Wiech-
man did a "technical review” of Duvall's work to ensure
"the integrity of the process." The prosecutor further ar-
gued thai, as with any other business record, when
"someone ¥ * ¥ makes a docwmentation, another witness
can testify to H because it's done in the normal and ordi-
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pary course of business.” The trial cowt denied defense
counsel's motion and allowed Wiechman to testify, stat-
ing, "You can ask him -- ask Mr. Wiechman anything
you want aboul 'these aren't your calculations', 1 will give
you pleaty of leeway on that." '

1 After the trial cowt's ruling, but prior to
Wiechman's testimony, the state offered the tes-
timony of BCI analyst Mark Losko, a forensic
scientist in the DNA/Serology section of BCI,
who did the serology work in this case. Losko
testified that analysts in the serology section “ex-
amine the evidence and try to identify the stain of
interest, whether it be blood, semen, or saliva,
We obtain those samples for DNA testing."
Losko discussed some of the items upon which
DNA testing was conducted by Duvall and ex-
plained how he obiained the samples from the
items for testing. Losko's serology reporis were
admitted into evidence as State's Exhibits 54 and
- 55.

[**P12] Wiechman testified as to his gualilica-
tions, education, training, and experience as a DNA ex-
pert. He stated that Crager's trial was the 36th time that
he had testified as an expert witness and that he had con-
ducted DNA testing for "hundreds of cases.” He testified
about the history and fundamentals of DNA testing and
described safegnards in place to ensure the accuracy of
all DNA [*372] tests done at BCI, including a require-
ment that each analyst must pass a "proficiency test”
twice a year, which involves analyzing a special test
sample, drawing conclusions, and then submitting the
test sample [***748] results to be evaluated for accu-
racy. Wiechman further testified that BCI is accredited
by the American Society of Crime Laboratory Directors,
Laboratory Accreditation Board.

[¥*P13] Wiechman then explained the DNA testing
review process that BCI does in every case: "Once a case
is completed by an analyst it is actually gone through
[sic] two review processes. One is a technical review
process, and the other is an administrative process. With
regards to the technical review, another qualified analyst
would actually check the work of another analyst to de-
texmine whether they followed all the correct procedures,
whether they agree with their case approach, anything
that that analyst did, another analyst would look at and
would have to agree with, and then in turn sign off on
that particular case.

[**P14] "Once that is completed there is what's
called an administrative review which a Supervisor
would ook at a case and basically make sure there [are]
no mistakes, that pretry much everything has been fol-
lowed. Then cnce those two review processes have been
done, then the case actually goes out the door and is seat
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to a requesting agency. But on 100 percent of the cases
that is what is done.”

[**P15] Wiechman stated that the review process
is in place to ensure accuracy and reliability. "Mistakes
can be made, typos can be made. But to have those safe-
guards in place [eJnsures that there's reliability within
those resufts." Wiechman testified that in some circum-
stances DNA testing "can be quite lengthy depending
upon what you're looking at." He further stated that DNA
testing is not done on every item of evidence, "[b]ecause
of the volume of cases that we get, and because of so
many requests. It's virtually impossible to test every sin-
gle stain on every piece of evidence. It's just not only
inefficient as far as case approach goes, but it's also very
costly."

[*#P16] Wiechman testified that each case from
the state includes a "case synopsis," which explains
"what happened in the case and what questions does the
[Police] Department have, and what they're trying to
answer with regard to the physical evidence that they
have submitted." BCI persornel also consult with law
enforcement and "sometimes the Prosecutor™ to identify
the information that "will be of use 1o us to help guide us
in determining what samples to look at, and that's what
was done in this particular case," Furthermore, thers is
"give and take" between BCI and the requesting agency
as 1o what is tested, and "ultimately it's the Prosecutor's
decision on what we'll actually look at.”

[#+#P17] Wiechman informed the jury that in this
case BCI conducted DNA testing at law enforcement's
request. He stated that he was not the analyst who did the
testing, but that Duvall did the testing and he "technically
reviewed it."

{#¥373] [**P18] Wiechman's technical review of
Duvall's work invelved reviewing her notes, the DNA
profiles she generated, her conclusions, and the fmal
report, which consisted of "all the findings that she had
within this case. 1 actually technicaily reviewed that and
made sure that the decisions or conclusions that she came
up with were consistent and were supported by her work
that she did."

[*¥P19] Wiechman stated that when he did the
technical review, he did not know when the case would
be tried or that he would be testifying. He explained his
review of the INA "profiles” by stating:

[¥¥P20] "The profiles that are generated on the
knowns and unknowns are basically what we call clec-
trophrerograms, they're basically charts. From those
charts [#**749] there's actually a sheet that [the analyst]
determines what the profile is. I will, in turn, once she
has compleled her analysis I will, in fact, independently
verify the correct calls that she made, or she said 'this
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what the profile is’, T will actually go back and verify yes,
in fact, she made the correct calls or correct decision on
what this profile was."

[#¥P2]] Wiechman stated that he bad tooked at the
samne data Duvall looked at and that he had come to the
same conclusions. In response 1o a question regarding the
procedure for resolving a possible discrepancy, Wicch-
man testilied:

[¥*¥P22] "If there's a discrepancy between the tech-
nical reviewer and the analyst, then they can get together
and meet and say, 'Okay, | think this' or 'T think this', and
then if a consensus still isn't reached there then It can
actually either go to -- what we have is a Forensic Sci-
ence Coordinator, or another person that can be con-
sulted, or it can actually go to the supervisor who will in
turn say, ‘Okay, yes, I believe that this person s correct
or this inferpretation is correct or you're both right' and
you can come Lo a consensus that way." Wiechman
stated that there were no discrepancies in this case.

[*#P23] Wiechman's testimony then focused on
two "rounds" of DNA testing, both of which were done
by Duvali, which resulted in two separate DNA reports.
State's Exhibit 56 was the first report, detailing the re-
sults of testing done on a stain on Crager's shirt that re-
vealed Boyd's DNA., Wiechman testified that the fre-
quency of occurrence of Boyd's DNA profile was "1 in
1.028 guintillion people." State’s Exhibit 57 was the scc-
ond, later, report, detailing the results of testing donc on
Bovd's ring and on cigarette butts taken from the victimy's
bedroom. Testing of the ring revealed Crager's DNA.
Wiechman testified that the frequency of ocourrence of
Crager's DNA profile on the ring was "1 in 7.8 million"
people. Testing of the cigarette butts also revealed
Crager's DNA. Wiechman testified that the frequency of
ocewrence of Craget's DNA profile on one of the ciga-
rette butis was "1 in 13.7 quadrillion” people.

{*374] [**P24] On cross-examination, Wiechman
stated that he “actually technically reviewed the second
[round of testing], but in preparation for court | re-
viewed, unofficially to prepare for testimony, I reviewed
the entire case file.” He agreed with defense counsel's
statemnents that DNA testing is limited to revealing "what
something is * * ¥ and perhaps who it came from" and
catmot reveal "how it gol there.” Wiechman further
elaborated:

[**P257 "All | can say is that this particular DNA
profile is on this particular piece of evidence, and this
person may or may not have contributed that stam or that
profile. * * * ] guess in general terms you can't really say
'okay, this DNA got on this particular item in this par-
ticular time' or even within a certain window. Alt you
can say [is] 'this is what T found, it's consistent with these

people' or ot consistent with these people. Here are my
conclusions', and that's what we report.”

[**P26} On redirect, Wiechman stated that the pur-
pose of a DNA test is not to malch a particular individ-
ual: "The test is just to produce a profile. When you ac-
tuaily do the comparison, that is when you deiermine
whether or not 4 person may or may not have coniributed
ta that stain.” Further, "[ylou have no idea when you're
doing the analysis if you're gonna get one person, if
you're gonna get two, if you're gonna get three. I've had
cases where you get lots of people in a particular stain.
You just don't know until you actually do the analysis.
When you sit down and do your interpretation of the data
and then make the comparison between the knowns
[***730] and the unknowns. Then you can determine
'ves, this came from a person that's consistent with this
person, it's not consistent with that person’. That's actu-
ally after you do the physical bench work. Then you sit
down and you interpret your data. * * * [The actual data
is presented in the report and then there's paragraph form
data that actually explains what that data means.”

[*¥P27] On recross, Wicchman explained the ex-
tent of the DNA testing that yiclded the DNA of only
two persons (Boyd and Crager) on the items tested. In
response to defense counsel's questions, Wiechman ex-
plained that the "synopsis” provided by whoever requests
testing, which sets forth the details of the case, does not
dictate the results: "I make that determination [that the
DNA was consistent with Boyd and Crager] based on the
data that 1 have, that it supports that conclusion that it's
consistent with these two people. So although we take
the synopsis into consideration, when we're making our
interpretation of the data, that's when the conclusion is
drawn. * * * [A]ll of the profiles obtained in this case
could be explained with one interpretation, this interpre-
tation in this case consistent with these two people.”
Wiechman also stated that some items that could have
been fested were not, because testing is done only on
those items that are "requested to be tested.”

[¥375] [**P28] On final redirect, Wiechman clari-
ficd that the synopsis presented to BCI by law enforce-
ment personnel when they request testing s not a factor
BCI's experts rely on in reaching their determinations:
"Fhe interpretation is made based upon the data that's
obtained in the case. The synopsis is only to guide us and
to help support the findings that we have.”

[**P29] The prosecutor then asked, "[T]f law en-
forcement said to you, 'Hey, we are satisfled it's Lee
Crager, and that's the only one person's DNA we want
you 1o lock for, would you do the test that way?"
Wiechman responded:

[**P30] "No. * * * [W]e're an unbiased agency. 50
we're not looking for any one particular person. We're
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saying 'okay, these are the items that you're requesting us
to perform DNA analysis on, these are what we'll do'. |
have no idea what we have, we'll present the evidence or
the findings that we have, and if that's sufficient then
perhaps no other request will be made. If it's not suffi-
cient and they feel additional testing's required, then they
can request that. But at this time once we based our con-
clusions on the data that we had, based on those two
rounds of testing, it was determined by [the prosecutor's]
office that that was sufficient for him, and that's what
was done.” '

[**P31] Finally, in response to a question regard-
ing whether the amount of DNA testing done i this case
was "more or less than [is] typically done in similar
cases,” Wiechman stated, "Depending on the complexity,
this is probably about average."

[**P32] At the conclusion of the jury trial, Crager
was found guilty of aggravated murder and aggravated
burglary. Upon Crager’s appeal, the court of appeals re-
versed the judgment of the trial court and rernanded for
further proceedings, concluding that the DNA report was
testimonial and that Crager's Sixth Amendment right Lo
confrontation had been violated. Based on that determi-
nation, the court of appeals found other assignments ol
ertor moot and did not address them.

[##*P33}] This court accepled the court of appeals'
certification of a conflict and ordered the parties to brief
the issue as stated in the court ol appeals’ journal entry:

[**P34] "Are records of scientific tests, conducted
by a government agency at the [**¥751] request of the
State for the specific purpose of being used as evidence
in the criminal prosecution of a specific individual, 'tes-
timonial' under Crawford v. Washington (2004), 341
U8 36 124 8.Ct. 1354 [138 LEA24 17777 108 Ohio
St.3d 1421, 2006 Ohio 1967, 846 NE2d 532.

[#*P35] In the case certified as being in conflict,
State v. Cook, 6th Dist. No. WD-04-029, 2005 Ohic
1550, P 19-20, the Sixth District Court of Appeals held
that law enforcement records of checks done on a breath-
alcohol testing machine and of the qualifications of the
officer who was the custedian of [*376] those check
records were not testimonial under Crawford because
they bore "no similarity to the types of evidence the Su-
preme Court labeled as testimonial” and also because the
records qualified as business records under EvidR.
8036}, "which, at leasi according to dicta in Crawford,
are not testimonial.”

[**P36] We also accepted a discretionary appeal,
109 Ohic St.3d 1423, 2006 Ohio 1967, 846 N.E.2d 5333,
on one of the stale’s propositions of law, which asserts:

[**P37] "A criminal defendant's constitutional
right to confrontation is not violated when a DNA ane-
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lyst testifies at his trial in place of the DNA analyst who
conducted the DNA testing. Neither records which are
admissible under the business records exception to the
rule against hearsay nor expert testimony, are testimonial
under Crawford v. Washington (2004}, 541 U.S. 36, 124
SCr 1354 [158 L E42d 177}

it

[*¢P38] The starting point for our analysis is that
the DNA reports admitted info evidence in this case were
"husiness records,” under the hearsay exception of
Evid R 803¢6). The reports were made "from informa-
tion transmitted by, a person with knowledge, [and are]
kept in the course of a regularly conducted business ac-
tivity," and it "was the regular practice of that business”
(BCI) to make the reports. Furthermore, the reports were
introduced through the testimony of a "qualified witness"
(Wiechman) and nothing suggests that the "method or
circumstances of preparation indicate lack of trustwor-
thiness." See Staie v. Craig, 110 Ohio 5t.34 306, 2006
Chio 4571, 853 N.E2d 621, P 81-82 (autopsy reporls are
business records).

[**P39] This case presents the issue of whether the
DNA reports, even though properly admissible as busi-
ness records under the applicable exception to the hear-
say rule, might nevertheless violate the Sixth Amendment
to the United Stares Constitution, wWhich provides that
"liln all criminal prosecutions, the accused shall enjoy
the right * * * {o be confronted with the witnesses
against him."

[**P40] Prior the United States Supreme Courl’s
Crawford decision, the determination that the DNA re-
ports were business records would have ended the -
quiry under the Confrontation Clause and resulied in the
conclusion that Crager's right to confrontation was not
viclated. The Supreme Court had held in Ohio v. Roberts
(1980), 448 U.S. 56, 66, 100 S.Ct. 2531, 65 L.Ed.2d 597,
that an unavailable witness's out-of-court staiement
against a criminal defendant was not barred by the Con-
frontation Clause if it bore adequate "indicia of reliabil-
ity,” i.e., if it fell within a "firmly rooted hearsay excep-
tion," or it bore "particularized guaranices of trustworthi-
ness.” The DNA reports in this case, as £vid R 803(6)
business records, satisfy the Roherts test.

[¥377] ' [**P41} However, Crawford overruled
Roberts by establishing in its place a new and very dif-
ferent approach. In Crawford, 341 US. at 53-34, 124
SCt 1354, 158 [.Ed2d 77, the Supreme Court held
that [¥#*752] "testimonial" out-of-cowrt statements pre-
sented in g criminal trial violate the Cowfronration
Clause unless the witness was unavailable to testify at
trial and the defendant had a prior opporfnity to cross-
examine the witness. After Crowford, the key inquiry for
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Confrontation Clause purposes is whether a particular
statement is testimonial or nontestimonial.

|##¥P42] The Crawford court stated, "Where nos-
testimonial hearsay is at isswe, it is wholly consistent
with the Framers' design to afford the States flexibility in
their development of hearsay law--as does Roberis, and
as would an approach that excmpted such statements
from Confrontation Clause scrutiny aktogether. Where
testimonial evidence is at issue, however, the Sixth
Amendment demands what the common law required:
unavailability and a prior opportunity for cross-
examination." Crawfurd ar 68, 124 S.Cr 1354, 158
L.Ed2d 177, see, also, State v. Muttart, 116 Ohic 8t.3d
5, 2007 Ohio 5267, 875 N.E.2d 944, P 59 (only testimo-
nial statements implicate the Confronfation Clause).

[**P43] Crawford noted that "not all hearsay im-
plicates the Sixth Amendment's core concerns,” id. af 51,
724 S.Ct. 1354, 158 L.Ed 2d 177, and that its holding did
not apply to all hearsay because many statements entered
inte evidence pursuant to hearsay exceptions are "not
testimonial--for example, business records or statements
in furtherance of a conspiracy." Id ar 56, 124 S.Cr. 1334,
158 L.Ed 24 177. See, also, Davis v. Washington (2006),
547 U8 813 126 SCt 2266, 2273, 165 L.Ed2d 224
(nontestimonial hearsay, "while subject to fraditional
Jimitations upon hearsay evidencs, is not subject to the
Confrontation Clause™).

[¥*P44] The Crawford court, 541 U8 at 51-32,
724 5.Cr. 1354, 158 L.Ed.2d 177, noted three "formula-
tions" of a "core class" of testimonial statements: "'ex
parte in-court testimony or its functional equivalent--that
is, material such as affidavits, custodial examinations,
prior testimony that the defendant was unable to cross-
examine, or similar pretrial statements that declarants
would reasonably expect to be used prosecutorially,’
Brief for Petitioner 23; 'extrajudicial statements * * *
contained in formalized testimonial materials, such as
affidavits, depositions, prior testimony, or confessions,'
White v, Ilinois, 502 U.S. 346, 363, 112 S.Ct. 736, 116
L.Ed2d 848 (1992) (Thomas, J., joined by Scalia, J,
concurring in part and concurring in judgment; [and]
'statements that were made under circumstances which
would lead an objective witness reasonably fo believe
that the statement would be available for use at a later
trial,' Brief for National Association of Criminal Defense
Lawyers et al. as Amici Curiae 3."

[¥*P45] In State v. Stahd, 111 Ohio St.3d 186, 2006
Ohio 5482, 855 N.E.2d 834, ar paragraph one of the
syllabus, this court adopted the third “formulation” to
hold [#378] that "[flor Confrontation Clause purposes, a
testimonial statement includes one made ‘under circum-
stances which would lead an objeciive witness reasona-
bly to believe that the statement would be available for

use at a later trial.”™ Quoting Crawford, id. Stahf has no
application here because Stahl involved the testimonial
nature of actual oral "statements” of a declarant and did
not involve records of scientific tesls or the business-
records exception to the hearsay rule. * Furthermore, as
explained below, a statement s [***753} not "testimo-
nial" merely because it may reasonably be expected to be
introduced at a later trial, although that may be a proper
consideration fn certain other situations involving spe-
cific oral statcments of a declarant,

2 Our recent decision in Stafe v. Siler, 116 Qhio
St 3d 39, 2007 Ohio 5637, 876 N.E.2d 334, 2067
WL 371212583, involved statements made by a wit-
ness to a police officer during interrogation, and
therelore is distinguishable from the instant case.

[¥*P46] In State v. Craig, 110 Ohio St3d 306,
2006 Ohio 4571, 833 N.E. 2d 621, we concluded that the
defendant's Confrontation Clause rights were not vio-
Jated when an autopsy report prepared by a doctor who
did not testify at trial was entered into evidence, and a
different doctor provided expert testimony about the an-
topsy after reviewing the report and supporting materials.
As to the testifying doctor in Craig, this court held that
her expert testimony did not violate the defendant's right
to confrontation because the jury was fully aware that
she had not personally conducted or been present at the
autopsy and because the defense had the opportunity to
question her "about the procedures that were performed,
the test results, and her expert opinion about the time and
cause of death." Id ar P 79. We further held that the au-
topsy report was properly admitted as a business record
under Fvid R 803(6). Id. at P 80.

[#*P47] We based our decision in Craig in part on
the Crawford court's statement that "business records are,
by their nature,’ not testimonial." Craig, at P 81, quoting
Crawford, 541 U.S. at 56, 124 S.Ct. 1354, 158 L.Ed.2d
177. We reasoncd: "An autopsy report, prepared by a
medical examiner and documenting objective findings, is
the ‘quintessential business record. Rolling v. State
(2005), 16] Md App. 34, 81, 866 A.2d 926. "The essence
of the business record hearsay exception contemplated in
Crawford is that such records or slalements are not tes-
timonial in nature because they are prepared in the ordi-
nary course of regularly conducted business and are 'by
their nature’ not prepared for litigation.” People v. Durio
(2005}, 7 Misc.3d 729, 734, 794 N.Y.8.2d 563.

[##P48] "Most jurisdictions that have addressed the
issue under Crawford have found that autopsy reports arc
admissible as nontestimonial business or public records.
See Moreno Denoso v. State (Tex. App.2005), 156 S.W.3d
166, 180-182 (autopsy report was not testimonial and
was admissible without the deccased pathologist's testi-
mony); Durio, 7 Misc.3d at 734-737, 794 N.Y.S. 2d 863



Page 7

116 Ohio St. 3d 369, #; 2007 Ohio 6840, *%;
R70 N.E.2d 745, ***; 2007 Ohio LEXIS 3355

(autopsy [¥379] report was nontestimonial and its ad-
mission without the testimony of the medical examiner
who performed the autopsy did not violate Crawyford),
State v. Curro (2005), 365 S.C. 366, 378, 618 S.£.2d 890
(autopsy report was nontestimonial).

[V*})_{j{()} top k ok

P#P5(  "We agree with the majority view under
Crawford and conclude that autopsy records are admissi-
ble as nontestimonial business records." Craig, /10 Ohio
St.3d 306, 2006 Ohio 4571, 853 N.E.2d 62/, ot P §2-83
and &8,

[##P51] The autopsy report at issue in Craig is not
distinguishable from the DNA reports in this case. Like
that aulopsy report, the DNA reports here are nontesti-
monial. We reject the position that these DNA reports
are different because the kab waork that produced them
was done at the request of the prosecution or because it
was reasonably expected that the reports would be used
in a criminal trial.

[#*P52} Although BCl's statutory mission under
RC 10952 is to "aid" law enforcement in solving
crimes, BCI is not itself an "arm" of law enforcement in
the sense that the word implies a specific purpose to ob-
tain incriminating results. As the testimony of Wiechman
detailed above demonstrates, although BCI conducts
tests at the request of law enforcement personnel or
[**#754] other entities affiliated with the state, BCl
maintains its independence to objectively test and ana-
Iyze the samples it receives.

[##P53] Furthermore, BCI's analysis and testing
are not intended by any means to arrive at a predeter-
mined result. If that were the case, then BCI would have
no credibility and would be unable to maintain its ac-
creditation. Rather, BCI's testing can both include and
exclude suspected potential donors from the DNA pool,
as Wiechman's testimony recounts, Thercfore, there is
nothing inherently untrustworthy about the ftests con-
ducted by BCL We decline to create standards that
would evaluate scientific tests conducted by BCI differ-
ently than we would evaluate similar tests conducted by
a private laboratory. The same standards also should
apply when the state wishes to use scientific tests con-
ducied at the request of a criminal defendant against that
defendant.

{¥¥P54] Although it could have been reasonably
expected that the DNA reports would be used in a cyimi-
nal trial, that consideration was also present with the
autopsy report in Craig. As in Craig, the scientific test
reports in this case were prepared in the ordinary course
of regularly conducted business and so were not testimo-
nial.

[*¥P55] We fully agree with those courts that have
rejected arguments regarding the "testimonial” nature of
scientific test reports such as the DNA reports involved
in this case.

[¥380] [**P56] In holding that serology reports
were properly admitted even though the analyst who
prepared the reports did not testify, the Supreme Cowt of
North Carolina stated in State v. Forte (2006), 3060 N.C.
427, 435, 629 S.E.2d 137: "Under the Supreme Court's
analysis [in Crawford], the reports at issue here are not
testitnonial. They do not fall into any of the categories
that the Supreme Court defined as unguestionably testi-
monial. These unsworn reports, containing the results of
[the preparer's] objective analysis of the evidence, along
with routine chain of custedy information, do not bear
witness against defendant. * * * Instead, they are neutral,
having the power to exonerate as well as convict. Al-
though we acknowledge that the reports were prepared
with the understanding that eventual use in courl was
possible or even probable, they were not prepared exclu-
sively for trial and {the preparer] has no interest i the
outcome of any trial in which the records might be used.”

[##P57] In People v. Brown (2005), 9 Misc.3d 420,
424, 807 N.Y.5.2d 709, the court reasoned:

[**p58] "The notes and records of the laboratory
technicians who tested the DNA samples in this case
were not made for investigative or prosecutorial purposes
but rather were made for the routine purpose of ensuring
the accuracy of the testing done in the laboratory and as a
foundation for formufating the DNA profile.

[#¥P59] ™ * * [T]he notes of the many laboratory
personnel who conducted the four steps of DNA profil-
ing over scveral days were made during a routine, non-
adversarial process meant to enstre accurate analysis and
not specifically prepared for trial. Because DNA testing
requires multiple steps done by multiple technicians over
multiple days, all of the steps in the process must be
documented for the benefit of supervisors and icchni-
cians who perform subsequent testing functions.”

[**¥P60] This case is very similar to People v. Geler
(2007), 41 Cal. 41h 555, 61 Cal. Rptr. 3d 380, 161 P.3d
704, a recent decision of the Supreme Court of Califor-
nia. In & thorough and well-reasoned opinion, the Geier
court specifically held that the DNA report at issue in
that case [*¥**755] was nol testimonial for Confronta-
tion Clause purposes, so that the defendant's Sixth
Amendment rights were not violated by its admission
into evidence. /d. at 607, 61 Cal Rpir.3d 580, 161 P.3d
104,

[**P61] In Geier, the prosecution contracted with 4
private laboratory to conduct DNA testing. The prosecu-
tion's DNA expert--who did not persenally conduct the
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testing but did sign the report as the supervisor of the
biologist who did the actual testing--testified that in her
opinion DNA extracled from vaginal swabs taken from
the victim matched a sample of the defendant's DNA.
The defendant argued that the DNA expert's testimony
violated his Sixth Amendment confrontation [*381]
right pursuant to Crawford because the expert's opinion
was based on testing that the expert did not personally
conduct. [d at 303-594, 6] Cal Rptr.3d 580, 161 P.3d
104,

[**P62] The defendant in Gefer further argued that
under Crawford, the DNA report that was the basis of the
expert's festimony was testimonial "because it was a
statement 'made under circumstances that would lead an
objective witness reasonably to believe thai the staternent
would be available for use at a later trial™ Geier, 47
Cal.4th at 598, 61 Cal Rptr.3d 580, 161 P.3d 104, quot-
ing Crawford, 541 US w 52, 124 S8.Ct 1334, 158
LEd2d 177. The (Geier court stated the isspe as
"“whether the admission of scientific evidence, hike labo-
ratory reports, constitutes a testimonial statement that is
inadmissible unless the person who prepared the report
testifies or Crawford's conditions--unavailability and a
prior opportunity for cross-examination--are met," and
then observed that courts disagree as to the answer. Id.

{**P63] The court noted that some courts adopt a
bright-line test conciuding that because scientific test
evidence (whether it be fingerprint analysis, aufopsy re-
poris, serology reports, drug analysis reports, or DNA
reports) is prepared for possible use in a criminal trial, it
is "testimonial™ under Crawford As typical examples of
this position, the cowrt cited State v. Caulfield
(M. 2006), 722 NW.2d 304, and Las Vegas v. Walsh
(2005), 127 Nev. 899, 121 Nev. 809, 124 P.3d 203; and
also the decision of the court of appeals below in this
case; Stare v. Crager, 164 Ohio App.3d 816, 2005 Ohio
6368, 844 N.E2d 390, Geier, 41 Cal4th ar 399, 61
Cal Rptr.3d 380, 161 P.3d 104.

[**P64] The Geier court then noted that other
courts have held that scientific evidence is not testimo-
nial, even if it was prepered for possible use at frial.
Some courts base this conclusion on indications within
Crawford that such evidesce does not implicate the
abuses the ConfFontation Clause is meant to prevent, and
other courts rely on Crenpford's conunents that "business
records” generally are not within the scope of Confronta-
tion Clause concerns. Id.

[**P65] The Geier court concluded that "{tjhese
more nuanced readings of Crawford reject those readings
that 'focus too narrowly on the guestion of whether a
document may be used in fitigation. This was but one of
the several considerations that Crowford identified as
bearing on whether evidence is testimonial [and] {n]one

of these factors was deemed dispositive.' (People v. So
Young Kim (2006), 368 lILApp.3d 717, 720 839 N.E2d
92, 307 Il Dec. 92, 94 [certification of Breathalyzer
machine used to determine blood-alcohal content not
testimonial])." Geier, 41 Cal.4th ar 600, 61 Cal Rpir.3d
580, 161 P.3d 104. See, also, People v. Johnson {2004),
121 Cal App.4th 1409, 1412, 18 Cal Rptr.3d 230 ("A
laboratory report does not ‘bear testimony,' or function as
the equivalent of in-court testimony. If the preparer had
appeared to testify ¥ * ¥ he or she [***756] would
[*382] merely have aothenticated the decument); Com-
momwealth v. Verde (2005), 444 Mass. 279, 283-284,
827 NE2d 707 {certificates of chemical analysis
“merely state the results of a well-recognized scientific
test determining the composition and quantity of a sub-
stance" and have "very little kinship o the type of hear-
say the confrontation claouse was intended to exclude * *
=[]t is akin to a business or official record, which the
[Crawford] Court stated was not testimonial in natme™).

[**P66] Afler reviewing the various cases from
around the country (including our decision in Sfafe v.
Craig), the California Supreme Court in Geier con-
cluded, "While we have found no single analysis of the
applicability of Crawford and Davis to the kind of scien-
tific evidence at issue in this case to be entirely persua-
sive, we are nonetheless more persuaded by those cases
concluding that such evidence is not testimonial, based
on our own interpretation of Crawford and Davis™
Geier, 41 Cal 4th ot 605, 61 Cal Rptr.3d 580, 161 F.3d
104. The Geier court determined that the key factor for
determining that a scientific report is "testimenial” is
whether it "describies a past fact related to criminal activ-
ity" even when the report was made at the request of law
enforcement officers and was prepared for possible use
at trial. Id.

[**P67] In answering this key question in the nega-
tive, the (Feier court stated that the report of the DNA
analyst who did the actual testing "constitutefs] a con-
temporaneous recordation of observable evenis rather
than the documentation of past events, That is, {the ana-
lyst] recorded her chservations regarding the receipt of
the DNA samples, her preparation of the samples for
analysis, and the resufts of that analysis as she was actu-
ally performing those tasks. "Therefore, when [she] made
these observations, [she]--like the declarant reporting an
emergency in Davis--[was] "not acting as [a] witness[];"
and [was] "uot testifying.™™ Jd at 605600, &)
Cal Rptr.3d 380, 161 P.3d 104, quoting Urited States v.
Ellis (T A.7, 2006), 460 F.3d4 920, 926-927.

[**P68] We agree with this analysis in (Geier,
which specifically rejects the approach of those courts
that hold that laboratory reports are testimonial "because
their primary purpose was to establish a fact at trial re-
garding the defendant's guilt," Geser, id., including Srate
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v. March (Mo.2007), 216 S.W.3d 663, March and deci-
siong like it improperly read Davis to find any statement
"estimonial" whenever if might reasonably be expected
to be used at frial, when the inguiry actualty should focus
on "whether the statement represents the contemporane-
ous recordation of observable events." Gefer, 41 Cal.4th
af 606 and 607, 61 Cal Rptr.3d 580, 161 P.3d 104.

[**P69] In ultimately determining that the DNA
report al issue in that case was nontestimonial, the Geier
courl observed that the report and notes of the DNA ana-
lyst who did the testing "were generated as part of a
standardized scientific [*383] protocol that she con-
ducted pursuant to her employment at [the labl. While
the prosecutor undoubtedly hired fthe lab] in the hope of
obtaining evidence against defendant, [the testing ana-
tyst] conducted her analysis, and made her notes and
veport, as part of her job, not in order to incriminate de-
fendant. Moreover, to the extent [the testing analyst's]
notes, forms and report merely recount the procedures
she used to analyze the DNA samples, they arc not them-
selves accusatory, as DNA analysis can lead to either
incriminatory or exculpatory results. Finally, the accusa-
tory opinions in this case * * * were reached and con-
veyed not through [***757] the nontestifying techni-
cian's laboratory notes and report, but by the testifying
witness.

[**P70] "# * * In simply following [the lab's] pro-
locol of noting carefully each step of the DNA analysis,
recording what she did with each sample received, [the
testing analyst] did not bear witness' against defendant.
(State v. Forte, supra, {360 N.C. at 435] 629 S L 2d at p.
143 Records of laboratory protocols followed and the
resulting raw data acquired are not accusatory. 'Instead,
they are neutral, having the power to exonerate as well as
convict.' 1bid" (Geier, 41 Cal 4th at 607, 61 Cal Rptr. 3d
380, 161 P.3d 104.

Hi

[**P71] Bascd on the Geler courl's broad general-
ized conclusion that DNA and other scientific testing
reports are manifestly not testimonial, any factual dis-
tinctions between the situation in that case and the situa-

tion in the case sub judice are irrelevant for our purposes,
" Fhus, it makes no difference that the DNA festing in
Gefer was done by a private laboratory in contrast to the
fact that BCI did the testing in the present case. Further-
more, it makes no difference that the analyst who testi-
fied in Geier personally signed the DNA report, in con-
trast to the facts here that Wiechman did not sign cither
INA report and specifically participated only in the
"second round” of DNA testing that produced State's
Exhibit 57. Due to the nature of the Geler court’s funda-
mental reasoning, its conclusion that DNA reports are

nonlestimoniai is fully applicable to the circumstances of
this case as persuasive authority.

[¥¥P72] The reasoning of Geier is also fully con-
sistent with our reasoning and result in Craig. See 110
Ohio 51.3d 306, 2006 Ohiv 4571, 853 N.E2d 621. The
DNA reports at issue in this case are no different from
the autopsy repert at issue in Craig for Confrontation
Clause purposes, Under Evid R 803(6), the reports are
business records of scientific tests that are nontestimonial
under Crawford and Davis. The reports fall well outside
the "core class” of statements identified in Crawford that
may implicate the Confrontation Clause. Furthermore, in
this case Wischman was a qualified expert who was sub-
ject to cross-examination, as was the testifying doclor in
Craig. When DNA reports are  [¥384] properly deter-
mined to be nontestimonial, it necessarily follows that
Crager's Sixth Amendment Confrontation Clause rights
were not vielated.

[##P73] Although we acknowledge that the record
shows that Wiechman played no role in developing the
DNA analysis that resulted in State's Exhibit 36 in this
case, that concern is irrelevant. As in Geier and in Craig,
the testifying witness, Wiechman, conveyed the "testi-
monial" aspects of the DNA results against Crager, and
Wiechman was subject to cross-cxamination. Just as in
Craig, the defense had the opportunity to question
Wiechman "aboul the procedures that were performed,
the test results, and [his] expert opinicn about” the con-
clusions to be drawn from the DNA reports. Id, 110
Ohio S1.3d 306, 2006 Ohio 4571, 853 N.E2d 621, at P
79. Wiechman had fully reviewed the complcte file, not
just the DNA reports admitted into evidence and not just
the report he participated in preparing, and had reached
his own conclhusions about both reports "to a reasonable
degree of scientific certainty.” It is thus of no import that
he did not actively participate in both rounds of DNA
tesling.

[*¥P74] An examination of defense counsel's
cross-exarination of Wiechman reveals that this case
does not implicate the types of abuses that concerned the
Crawford court. Crager did not challenge the specific
testing protocol or the accuracy of [***758] the raw
data. There is no indication in the questions or in
Wiechman's responses that there were any flaws in the
testing itself. Rather, defense counsel principally ques-
tioned Wiechman about general matters known to any
DNA expert, such as the limits of what DNA testing can
establish. When defense counsel did question the specif-
ics of the DNA test resulls in this case, Wiechman was
fully qualified to, and did, answer any questions defense
counse! asked.

[£:P75] Furthermore, for the most part Wiechman
responded with answers that helped the defense make its
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points, such as that DNA testing cannot establish how a
particular stain came to be on a particular item or when a
person's DNA might have appeared on an item. In addi-
tion, defense counsel was able to establish through
Wiechman's testimony that some items that could have
been tested were not. As with the autopsy in Cradg,
Wiechman readily asserted that he himself had not done
the actual DNA testing, so the jury was well aware of
that fact.

[**PT76] Tt is apparent that Crager's right to con-
frontation was not at all affected by Wiechman's festi-
mony. Moreover, if Duvall, who actaally did the DNA
testing, had testified instead of Wiechman, her responses
to defense counsel's questions likely would have been
very similar, if not identical, to Wiechman's. There are
no indications that Crager was not able to conduoct a
meaningful cross-examination concerning State's Exhibit
56.

[*385] [**P77] As a final matter, the practical re-
sults of affirming the judgment of the courl of appeals in
this case would be problematical. Tf all DNA analysis
who had actively participated in the testing and review
process that generated the DNA reports were unavailable
to testify (for example, if all had died), should that mean
that no expert DNA witness, after reviewing the relevant
materials, would have been qualified to testity? I that
were the situation, would the DNA tests have to be re-
done, even though there are no questions about the accu-
racy of the tests, and there are no indications of any dis-
crepancies? These polential consequences seem espe-
cially incongruous when viewed in light of the consid-
erations discussed above, i.e., that records of laboratory
protocols followed and of the resulfing raw data are not
accusatory and therefore are not "testimonial,”

[#*P78] For all the foregoing reasons, we hold that
records of scientific tests are not "testirmonial" under
Crawford. 'This conclusion applies o include those sitva-
tions in which the tests are conducted by a government
agency at the request of the state for the specific purpose
of potentially being used as evidence in the criminal
prosecution of a particular individual.

[**P79] We further held that a criminal defendant’s
constitutional right to confrontation is not violated when
a qualified expert DNA analyst testifies at trial in place
of the DNA analyst who actually conducted the testing.
In that situation, the festifying expert analyst is the wit-
ness who Is subject to cross-examination and is the one
who presents the true "testimonial” statemnents.

[**P&0} Accordingly, we reverse the judgment of
the court of appeals. We remand the cause to that court
to address the unresolved assignments of error that it
found moot and therefore did not address.

Tudgment reversed
and cause remanded.

LLUNDBERG STRATTON, ODONNELL, and
LANZINGER, )., concur.

[***756} KLINE, 1., concurs separately.

MOYER, C.J., and PFEIFER, 1., dissent,

ROGER L. KLINE, I, of the Fourth Appellate Dis-
trict, sitting for CUPP, 1.

CONCUR BY: KLINE

CONCUR
KLINE, J., concurring.
[¥#P81] 1 concur with the majority opinion and

find that the DNA reports at issue in this case are busi-
ness records that are not "testimonial" under Crawford v.
Washington (2004), 341 US. 36, 124 5.Ct 1354, 138
L.Ed24 I77. 1 write separately to explain why I respect-
fully disagree with the lower court's holding that "the
fact that these [DNA] reporis are prepared sofely for
prosecution {*386] makes them testimonial.” (Emphasis
added.) Stare v. Crager, 164 Ohio App.3d 816, 2003
Chio 6868, 844 N.E2d 390, P37. In my view, absent
evidence to the contrary, it should be presuined that the .
primary purpose behind any county prosecuior's request
for DNA analysis is to seek justice, not merely to prose-
cute or convict a defendant.

[#*P§2] In Ohio, the county prosecutor is required
to follow a code of ethics. As i effect at the relevant
time, Canon 7 of the Code of Professional Responsibil-
ity, BC 7-13 provides:

[*¥P83] "The respounsibility of a public prosecutor
differs from that of the nsual advocate; Ais duty is fo seek
justice, nor merely to convict. This special duty exists
because: (1) the prosecutor represents the sovereign and
therefore should use restraint in the discretionary exer-
cise of governmental powers, such as in the selection of
cases to prosecute; (2) during trial the prosecutor is not
only an advocate but he also may make decisions nor-
mally made by an individuat client, and those affecting
the pubiic interest should be fair to all; and (3} in our
gysiemn of criminal justice the accused is to be given the
benefit of all reasonable doubts.” (Emphasis added.)

[**P84] Here, the prosecutor asked BCI for the
DNA analysis through glasses of justice, not glasses of
conviction, Prosecutors' decisions are to "be fair to all.”
id. This mcludes Crager. When the prosecutor asked for
the analysis, he certainly did not know the results. At the
precise time he asked, the future DNA results could (1)
exonerate Crager and eliminate the need for a trial or

A —-16
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prosecution or (2) implicate Crager and require a trial or
prosecution. The record demonstrates that the prosecu-
tor's conduct in this area comports with this high stan-
dard of professional responsibility.

[**P85] DNA expert Steven M. Wiechman testi-
fied to the guidelines BCI follows when conducting its
tests. He said, "[Ulitimately it's the Prosecutor's decision
on what we'll actually look at." However, he stated that
the prosecutor docs not dictate the results and that BCI is
"an unbiased agency.”

[**P86] Therefore, in my view, when BCI fol-
lowed its "unbiased" guidelines and prepared the busi-
ness records at the request and general direction of the
county prosecutor, it did so with the primary purpose of
seeking justice. Justice may, or may not, require prosecu-
tion,

[**P87] Accordingly, in the context of this expla-
nation, I concur with the majority opinion.

DISSENT BY: PFEIFER

DISSENT
PFEIFER, J., dissenling.
[*387] [**P88] Because the majority opinion is

contrary to the Supreme Court's holding in Crawford v.
Washington (2004), 541 U.S. 36, 124 S.Ci. 1354, 158

L. Ed2d 177, conflicts with syllabus law from this court's -

recent decision in State v. Stahl 171 Ohio St.3d 186,
2006 Chio 5482, 855 N.E2d 834, and limits a defen-
dant's ability to cross-examine [***760]} the person who
has produced a DNA report that essentially identifies
him as the perpeirator, I dissent.

[**P§9] DNA evidence has become the "smoking
gun" in criminal trials. It can be a powerful toe] for con-
viction or exoncration. DNA evidence is too central to
prosecution to alow the routine introduction of such
evidence as a business record. To do so would permit a
records clerk to present the most important piece of evi-
dence against a defendant without allowing that defen-
dant to cross-examine the person responsible for prepar-
ing the report.

[**P90] The most important piece of evidence in
this case 18 State’s Exhibit 56, the DNA report that identi-
fies Esta Bovyd's blood on defendant Crager's shirt. Steve
Wiechman testified regarding the contents of that report
and to its ultimate conclusion. Through Wiechman's tes-
timony, State's Exhibit 56 was entered inte evidence. But
one inescapable fact finally emerges well into the major-
ity opinion: Wiechman played no role in producing
State's Exhibit 56. The majority opinion cites Wiech-
man's testimony that he "technically reviewed" the work
of the DNA analyst, lennifer Duvall, who did the actual
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testing on the klood samples in State's Exhibit 56. The
majority opinion describes that technical review, and
states that "Wiechman stated that when he did the techni-
cal review he did not know when the case Would be tried
or that he would be testifying.” The only problem is that
Wicchman did not, in fact, technically review State's
Exhibit 56. That fact emerges farther into the majority
opinion, though it is treated as vnremarkable by the ma-

jority: "On cross-examination, Wiechman stated that he

actually technically reviewed the second [round of tesi-
ing], but in preparation for court I reviewed, unofficially
to prepare for testimony, | reviewed the entire case file."
So, despite the majority's citing of Wiechman's testimony
that when he did his technical review, "he did not know
when the case would be tried or that he would be testity-
ing,” the truth is that Wiechman did not conduct the
technical review of State's Exhibit 56, but instead "re-
viewed" Duvall's file regarding State's Exhibit 56 for the
sole purpose of preparing to testify.

[**PO1} Though he had nothing to do with prepar-
ing the DNA report thal became State's Exhibit 56,
Wiechman testified about its contents. His testimony
regarding State's Exhibit 56 was largely a recitation of
bBuvall's report:

[¥*POZ] () And showing you what's been marked
as State's Exhibit 56, can you identify that for us?

[*388] [**P93] "A: Yes. This appears to be a
copy of Jennifer Duvall's report regarding this case.

[#¥P94] "Q: And does that contain the findings and
conclustons that you have testified to thus far?

[¥*P95] "A: Yes, it does.

[**Po6] "Q: And are those findings and conclu-
sions determinations you would hold to a reasonable
degree of scientific certainty?

[¥*¥P97] "A: Yes.

[**PO8] With this factual background established,
the import of the majority's holding becomes clearer. The
majority hokls that a DNA report can be admitted into
evidence without the person who produced it having to
testify about it. Under the majority's ruling, a defendant’s
rights under the Confrontation Clause are not affected
when one DNA expert festifies as to the contents of an-
other DNA expert's DNA repott, even when the nontesti-
fying DNA expert’s report is admilled inte evidence
[#**761] based upon the testifying witness's testimony.

[**P90) In Crawford v. Washington, 541 U.S. at
53-54, 124 SCr. 1354, 138 LEA2d 177, the Supreme
Court of the United States stated that the Confrontation
Clguse bars "admission of testimonial statements of a
witness who did not appear at trial unless he was un-
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available to testify, and the defendant had had a prior
opportunity for cross-examination.”

[#¥P100] The courl in Crawford left "for another
day any effort to spell out a comprehensive definition of
‘testimonial.™ Crawford, 5471 US. af 68, 124 S.Ct 1354,
J58 L. Ed2d 177, That day has yet to arrive, but the court
in Crawford noted “various formulations" of the "core
class” of testimonial statements, without adopting one as
definitive: (1) ex parte in-court testimony or its equiva-
fent. such as affidavits, custodial intervogations, prior
testimony for which the defendant had no opportunity to
cross-examine, or other pretrial statements that decla-
rants would reasonably expect to be used in & prosecu-
tion, (2) extrajudicial statemenis in formalized testimo-
nial malerials, such as affidaviis, depositions, prior tes-
timony, or confessions, or (3} statements made under
circumstances which would lead an objective wilness 1o
a reasonable belief that the statement could be used at a
later trial. Crawford, 541 U.S. at 31-52, 124 8.C1. 1354,
158 L.Ed2d 177,

[**P101] In State v. Stahl, 111 Ohie St3d 186,
2006 Ohio 5482, 855 N.E.2d 834, this court adopted as
definitive the third of the formulations discussed by the
Crawford court:

[#*P102] “For Confrontation Clause purposes, a
testimonial statement includes one made 'wnder circum-
stances which would lead an objective witness reasona-
bly to believe that the staternent would be available for
use at a later trial." Jd ar [*389] paragraph one of the
syllabus, quoting Crawford at 52, 124 5.Ct. 1354, 158
LEL2d177.

[**P103] The majority tries to ignore Stakl and its
Jirst syllabus paragroph, adopting curious reasoning.
The majority writes that "Stahd has no application herc
because Stahl involved the testimonial nature of actual
oral 'statements' of a declarant and did not nvolve re-
cords of scientific tests or the business-records exception
to the hearsay rule.” The majority acts as if non-oral
statemnents are noi "actual". Are non-oral statements
pretend? The Stak! syllabus is not setf-limiting to "actual
oral statements" -- il applies to "statements." Ewvid R.
801¢4) defines a "statemnent” as "(1) an oral or written
assertion or {2) nonverbal conduct of a person, if it is
intended by the person as an assertion." The written as-
sertions in State's Exhibit 56 are most certainly state-
ments, and Stahl most certainly applies 1o those state-
ments. Stah! cannot be ignored in this case,

[**P104] The majority instead altempis to rely on
State v. Craig, 110 Ohio St.3d 306, 2006 Ohia 4571, 853
NE2d 621, a case that predates Stahl In Craig, this
court considered the admissibility of an autopsy report
prepared by a doctor who was no longer affiliated with
the medical examiner's office. In Craig, Dr. Lisa Kohler,
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the Sumurit Counfy medical examiner at the time of the
trial, testilied about a murder victim's autopsy even
though another doctor, who had retired prior to the trial,
had actually performed the awtopsy. Dr. Kohler testified
that she had reviewed all the materials prepared in con-
nection with the autopsy, but the defense objected to her
testimony, arguing that she lacked firsthand knowledge
of the autopsy. /d. ar £ 73. Dr. Kohler provided her own
expert testimony on the cause and lime of death,
{**%762] and the trial court admiticd the autopsy report

. into evidence,

[**P105] This court held in Craig that Kohler's tes-
timony and the admission of the autopsy report into evi-
dence did not vielate the defendant's rights under the
Confrontation Clause. The court adopted "the majority
view under Crowford * * * that autopsy records are ad-
missible as pontestimonial business records” and held
that "Dr. IKohler's experi testimony about the autopsy
findings, the test resuits, and her opinion about the cause
of death did not violate the defendant's conlrontation
rights.” Craig, 110 Ohio S£.3d 306, 2006 Ohio 4571, 853
NE2d4621, P 88.

[#*1106] We called the antopsy report in Craig
"“the quintessential business record” and found that
“'such records or statements are not testimontal in nature
because they are prepared in the ordinary course of regu-
larly conducted business and are "by their natre” not
prepared for litigation.™ Id ar P 82, quoting People v.
Durip (2005), 7 Misc.3d 729, 734, 794 N.Y.82d 863.
Although [*390] this court used the term “business re-
cords,” our determination that the autopsy report was
nontestimonial was the key holding in Craig.

|##P107] The Confrontation Clause "applics to
'witnesses' against the accused” (Emphasis added.)
Crawford, 541 U.S. at 51, 124 S.C1. 1354, 158 L.Ed.2d
177. A coroner is concerned with how the decedent died
rather than who may have killed him. Thus, the coroner
is not a "witness" against a specific person when he or
she prepares a report from an autopsy. A coroner's report
is not done at the behest of the prosecution in preparation
for litigation; it is done pursuant to statute. See R.(.
313.131(B).

[**P108] That is in contrast with the DNA reports
in this case. BCI is an arm of law enforcement, a statuio-
rily created bureau within the office of the atlorney gen-
eral. R.CC. 109,57, BCL is calfed upon by the General As-
sembly to "aid law enforcement officers in solving
crimes and controlling criminal activity.” R.C. 7109.52.
The lab work was performed at the behest of the prose-
cutor. Lab personnel interacted with the prosecutor's of-
fice regarding how to proceed with the case. In perform-
ing the tests, lab personnel were atlempting to prove the
involvement of Crager. Among the items tested were



Page 13

116 Ohio St. 3d 369, *: 2007 Ohio 6840, **;
879 N.E.2d 745, #**: 2007 Ohio LEXIS 3355

Crager's articles of clothing. The lab personnet objec-
tively had to believe that their findings would be used at
trial against a known defendant. That they were perform-
ing their normal business activities in producing the re-
ports docs not make their reports noniestimonial. The
reporis were prepared in anticipation of litigation and are
thus testimonial under Srah!.

[**P109] Whether evidence fits or does not fit into -

a hearsay exception such as the business-records excep-
tion is not relevant for Confrontation Clause purposes.
The key question is whether the evidence is testimonial,
that is, whether an objective withess would reasonably
believe that a statement would be used at trial. A busi-
ness record from a telepbone company does not require
an oppottunity for cross-examination because those re-
cords are not generated in order to be used in criminal
prosecutions. They do not implicate the Confrontation
Clause not because of the labsl "business records” but
because of their character. To label something a business
record when it catalogues the activity of an entity hke
BCI, whose business is analyzing evidence in pursuit of
convictions, does not remove that record from the pur-
view of the Confrontation (lause. "When a laboratory
report is created for the purpose of prosecuting a criminal
defendant, * * * it is testimonial.” Stuie v. March
(Mo.2067), 216 S.W.3d 663, 667. In [**%7631 March,
the court found that the Confrontation Cluuse was vio-
lated when the analyst who identified a substance as co-
caine in a drug case did not testify regarding his repmt.
The prosecution instead called a records custodian to
testify about the report. ‘The court in State v. Caulfield
(Minp.2006), 722 N.W.2d 304, similarly held Lhat a dug
report prepared by a bureau of criminal investigations
[#3%1] was lestimonial, In Las Vegas v. Walsh (2005),
121 Nev. 809, 124 P.3d 203, the court held that an affi-
davit prepared for use at trial is testimonial. That case
involved an affidavit from a nurse who drew blood from
a defendant for a blood-alcohol test.

[**P110] Finding that DNA reports are testimonial
in this case would nof create an unnecessary practical
hardship for the state in future cases. Although the re-
poris admitted into evidence in this case contained the
signature of Duvall alone, the practical reality of a DNA
analysis is that it represents the work of more than one
person. As Wiechman testified, the protocoi in place at
BCI required input from two apalysts and a supervisor on
every DNA report. One analyst performs the tests, a sec-
ond reviews the results, and a supervisor reviews them
again. Since more than one person is responsible for the
production of a DNA report, more than one person ¢an
testify as to the contents of a report.

[¥*P1Y1] In Stare v. Williams (2002), 2002 WT 38,
253 Wis. 2d 99, 644 N W.2d 919, the Wisconsin Supreme
Court considered the trial court's admission of testimony

regarding lab test results indicating that a substance the
defendant possessed was cocaine, The analyst who con-
ducted the tests determining that the substance was co-
caine did not testity, but a unit leader in the drug identi-
fication section of the crime lab who had performed the
peer review of those tests did testify. The cowrt held that
"the presence and availability for cross-examination of a
highly qualified witness, who is familiar with the proce-
dures at hand, supervises or reviews the work of the test-
ing analyst, and renders her own expert opinion is suffi-
cient to profect a defendant's right to confrontation, de-
spite the fact that the expert was not the person who per-
formed the mechanics of the original tests.” Williams at
114, 644 N.W.2d 919.

[*¥P112] To satisfy the defendant's confrontation
rights, the testifying witness must be actively involved in

the preparation of the report he is festifying about:

[*#P113] "The right to confrontation is not satis-
fied when the government produces a witness who does
nothing but sunimarize out-of-court statements and opin-
ions made by others. [United States v. Lawson (TA7,
TO81), 653 F.2d 299, 302].

[*¥P114] "The critical point illustrated by Lawson
is the distinction between an expert who forms an opin-
ion based in part on the work of others and an expert
who merely summarizes the work of others. In short, one
expert cannot act as a mere conduit for the opinion of
another.” Williams, 253 Wis.2d ar 113, 644 N.W.2d 919,

[#¥P115] Here, Wiechman played no role in the
development of the DNA analysis introduced as State's
Exhibif 56. He was not the lead analyst, he did not per-
form the technical review, and he did not perforin a su-
pervisory role. Had he [*392] filled any of those roles
for State's Exhibit 56, he could have testified and not
affected Crager's rights under the Confrontation Clause.

[**P116] The majority states that had Duvall testi-
fied instead of Wiechman, her testimony would have
been "very similar, if not identical, to Wiechman's." Cer-
tainly, Wiechman was very familiar with reports like
State's Exhibit 56, which are [***764] routincly pro-
duced by respected laboralories every day. But courts
inust take care not fo assurme reliability, and thus admis-
sibility, based upon the source of the report: "Dispensing
with confrentation because testimony is obviously reli-
able is akin to dispensing with jury trial because a defen-
dant is obviously guilty. This is not what the Sixth
Amendment prescribes." Crawford, 341 US. at 62, 124
SCr 1354, 158 L.Ed2d 177, A focus oo presumed reli-
ability of reports is a remnant of Roberts. As the court
said in Crawford:

[**P117] "To be sure, the Clause's ultimate goal is
to ensure reliability ol evidence, but it is a procedural
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rather than & substantive guaraniee. It commands, not
that evidence be reliable, but that reliability be assessed
in a particular manner: by testing in the crucible of cross-
examination." Id ar 61, 124 S.Cr. 1354, 158 LE42d
177,

[¥**P118] The lab report conclusively identified
Boyd's bloed on Crager's shirt. That report was admitied
into evidence. That report was not Wiechman's work,
and the report does not become admissible simply be-
cause Wiechman read from it: "[W]e do not think it con-
ceivable that the protections of the Confirontation Clause
can readily be evaded by having a note-taking policeman
recite the unswomn hearsay testimony of the declarant,
instead of having the declarant sign a deposttion.” (Em-
phasis sic.} Davis v. Washington (2006), 547 US. 813,
126 §.C¢ 2266, 2276, 165 L.Ed.2d 224.

[¥*P119] The majority makes much of the Califor-
nia Supreme Couwrt's holding in People v. Geier (2007),
47 Cal 4th 535 61 Cal Rper.3d 580, 161 P.3d 104
Geier differs from this case in important aspects. First,
the California Supreme Court is not duty-bound to fol-
low this court's precedent, specifically this court's recent
syllabus holding in Stahi that "[flor Confrontation Clause
purposes, a testimonial statement includes one made ‘un-
der circuimstances which would lead an objective witness
reasonably to believe that the statement would be avail-
able for use at a later trial.™ Stah!, 111 Ohio S5t.3d 186,
2006 Ohic 5482, 8535 NE 2d 834, at paragraph one of
the syllabus, quoting Crawford, 541 US. af 52 I
8Cr 1354, 138 LEd2d 177,

[¥*P120] Second, Geier is the result of an entirely
different factual scenario. In Geier, Dr. Cotton, the testi-
fying witness, was a laboratory director for Cellmark, "a
private, for-profit company that performs DNA testing in
paternity and criminal cases." fd. ar 594, 61 Cal Rpir.3d
580, 1ol P.3d 104. Cotion did not conduct the DNA
analysis herself, but was the supervisor of the person
who [*393] analyzed the DNA samples, and Cotton
cosigned the DNA report as well as twoe follow-up letters
to the law enforcement agency involved in the case. Jd
at 596, 61 Cal Rptr.3d 580, 16} P.3d 104. Further, the
Geier cowrt relied on the fact that the match found be-
tween the defendant's DNA and DNA taken from the
victim -- that is, the core accusation against the defen-
dant - was the work of Cotton, not the analyst:

[**P121] "[T}o the extent [that the analyst's] notes,
forms and report merely recount the procedures she used

to analyze the DNA samples, they are not themselves
accusatory, as DNA analysis can lead to either incrimina-
tory or excolpatory results, * * * [Tlhe accusatory opin-
ions in this case -- that defendant's DNA matched that
taken from the victim's vagina and that such a result was
very unlikely unless defendant was the donor -- were
reached and conveyed not through the nontestifying
technician's laboratory notes and report, but by the testi-
fving witness, Dr. [***765] Cotton.” Id at 607, 67
Cal Rpir.3d 580, 161 P.3d 104.

[**P122] In contrast, the trial court here admitted
the DNA report prepared by the nontestifying wiiness,
Duvall, and that report contained the damning accusatory
opinion that Boyd's blood was on Crager's shirt. This
case is thus entirely factually distinguishable from Geier.

[##P123] This case also differs from another case
cited by the majority, State v. Forie (20006), 360 N.C.
427, 629 S E.2d 137, which presents a "cold case” sce-
nario not present in this case. In Forfe, DNA from vic-
tims of an unknown assatlant was collected and analyzed
in 1990 by a State Bureau of Investigation agent, D.1.
Spittle. In 2001, the defendant's DNA, recorded in a da-
tabase during the 1990s, was maiched with the DNA
Spittle had analyzed in 1990, Spitile was unavailable to
testify at the defendant's trial, but his supervisor intro-
duced Spittle’s reports into evidence. The Forre court
found that the reports, containing the results of Spittle's
objective analysis of the evidence, along with routine
chain of custody information, "|did} not bear witness
against [the] defendant.” Forfe, 360 N.C. ar 435, 629
S.E 2d 137. The court found that "[a]lthough * * * the
reporis were prepared with the understanding that even-
tual use in cowrt was possible or even probable, they
were not prepared exclusively for trial and that Spittle
had no interest in the outcome of any trial in which the
records might be used.” Id. Here, as opposed to Forte,
the DNA report was created for the purpose of prosecut-
ing a known defendant.

[#*P124] Since Wiechman was involved in no way
in the preparation of State's Exhibit 56, and since neither
the actual preparer, nor the technical reviewer, nor the
supervisor testified, Crager was not able to conduct a
meaningful cross-examination of a person responsible
for the preparation of the report that was [*394] ulti-
mately admitted in to evidence. Thus, Crager's rights
under the Cowfromation Clause were violated.

MOYER, C.J,, concurs in the foregoing opinion.



& LexisNexis

Page 1

LEXSEE 2009 OHIO 4760

THE STATE OF OHIO, APPELLANT, v. CRAGER, APPELLEE,

Nos. 2006-0294 and 2006-0298

SUPREME COURT OF OHIO

123 Ohio St. 3d 1210; 2009 Ohioc 4760; 914 N.E.2d 1055; 2009 Ohio LEXIS 2648

August 11, 2009, Submitted
Seplember 17, 2009, Decided

SUBSEQUENT HISTORY: On reconsideration by
State v. Crager, 2009 Ohio 6015, 2009 Ohio LEXIS
3217 (Ohio, Nov. 18, 2009)

PRIOR HISTORY:

APPEAL from and CERTIFIED by the Court of Ap-
peals for Marion County, No. 9-04-54, 164 Ohio App.3d
816, 2005 Ohio 6868, 844 N.E.2d 390
Crager v. Ohio, 129 8. Ct. 2856, 174 L. Ed. 2d 598, 2000
1).8. LEXIS 49064 (U5, 2009)

COUNSEL: Brent Yager, Marion County Prosecuting
Attorney, for appellant.

Collins & Lowther, L.P.A,, and Kevin P. Collins, for
appellee.

JUDGES: MOYER, C.J, and PFEIFER, LUNDBERG
STRATTON, O'CONNOR, O'DONNELL,
LANZINGER, and CUPP, 17, concur.

OPINION
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[F**1056] [*1210] [**P1] This court issued its
judgment in this cause on December 27, 2007, State v.
Crager, 116 Ohio St.3d 369, 2007 Ohio 6840, 379
N.E.2d 745.

[*#%p2] On June 29, 2009, the Supreme Court of the
United States vacated that judgment and remanded the
cause to this court for further consideration in light of
Melendez-Diaz v. Massachuseits (2009, 557 U8, 129
S.Ct. 2527, 174 L.ED.2d 314,

[#+#p3] Because the trial court has not had an op-
portunity to address the admissibility of the DNA evi-
dence admitted at the trial in light of the holding in
Melendez-Diaz v. Massachusetis, we sua sponie vacale
the judgment of the trial court and remand the cause fo
the trial court for a new trial consistent with Melendez-
Diaz v, Massachusetts.

MOYER, C.J, and TPFEIFER,

STRATTON, O'CONNOR,
LANZINGER, and CUPP, JI, concur.

LUNDBERG
(O'DONNELL,
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