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STATEMENT OF THE CASE AND FACTS

On December 27, 2007, this Court issued its opinion and order determining the certi-

fred conflict in Case No. 2006-0298 and the State's appeal in Case No. 2006-0294. State v.

Crager, 116 Ohio St.3d 369, 2007-Ohio-6840, 879 N.F,.2d 745 (Cragerl). Lee Crager peti-

tioned the United States Supreme Court for review. See Case No. 07-10191. On June 29,

2009, the United States Supreme Court granted. review and summarily vacated this Court's

December 27, 2007 judgment and remanded the case to this Court for consideration in light

of Melendez-Diaz v. Massachusetts, 557 U.S. _, 129 S.Ct. 2527. Crager v. Ohio, _ U. S.

129 S.Ct. 2856 (June 29, 2009).

On Septemher 17, 2009, this Court issued an entry vacating the trial court's judgment

and remanding the case for a new trial consistent with Melendez-Diaz, 129 S.Ct. 2527. State

v. Crager, 123 Ohio St.3d 1210, 2009-Ohio-4760, 914 N.E.2d 1055 (CragerIl). However, on

September 28, 2009, the State filed a motion for reconsideration of Cragerll. On November

19, 2009, the Court issued an entry directing the parties to "brief the issue of the impact of

Melendez-Diaz v. Massachusetts, 557 U.S. -, 129 S.Ct. 2527, 174 L.Ed.2d 314, on this

Court's holding in paragraph two of the syllabus" in Cragerl. Crager, 123 Ohio St.3d 1210.
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ARGUMENT

QUESTION UPON RECONSIDERATION

What is the impact of Melendez-Dzaz v. Massachusetts (2009), 557 U.S. -,
129 S.Ct. 2527, 174 L.Ed.2d 314, on this Court's holding in paragraph two
of the syllabus in State v. Crager, 116 Ohio St.3d 369, 2007-Ohio-6840, 879
N.E.2d 745?

PROPOSITION OF LAW OF AMICUS CURIAE

A DNA analyst's report regarding the testing that analyst conducted and
which was prepared for use at the accused's trial, is testimonial under Craw-
ford v. Washington (2004), 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177,
and the testing analyst is a witness against the accused for Sixth Amend-
ment purposes. Absent proof that the testing analyst was unavailable to tes-
tify at trial and that the accused had a prior opportunity to cross-examine
that analyst, the accused is entitled to confront the testing analyst at trial.
Melendez-Diaz (2009), 557 U.S. _, 129 S.Ct. 2527, 2532, 2540, 174 L.Ed.2d
314, applied.

1. INTRODUCTION

A. Controlling Law

[T]he analysts' affidavits were testimonial statements, and the analysts were
"witnesses" for purposes of the Sixth Amendment. Absent a showing that
the analysts were unavailable to testify at trial and that petitioner had a prior
opportunity to cross-examine them, petitioner was entitled to "be confronted
with" the analysts at trial.

* k A

Whether or not they qualify as business records, the analysts' statements ...
were testimony against petitioner, and the analysts were subject to confronta-
tion under the Sixth Amendment.

Melendez-Diaz v. Massachusetts (2009), 557 U.S. _, 129 S.Ct. 2527, 2532, 2450 (citation
omitted, emphasis in original).

B. This Court shoirld affirm the decision of the court of appeals and remand this case for
trial.

The Office of the Ohio Public Defender (OPD) submits this amicus-curiae brief in

support of Appellee Lee Crager, because the resolution of the question upon reconsideration
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is one of great urgency for the fair, accurate, and constitutional prosecution of those accused

of crimes. OPD has a unique perspective and insight to bring to bear on the question upon

reconsideration, based upon its long experience in representing indigent clients whose trials

involved the presentation of forensic testing, including DNA testing.

The Court should resolve the question by denying Appellant's motion for reconsidera-

tion and remanding the case for a new trial in accord with the mandates of MeXendez-Diaz v.

Massachassetts (2009), 557 U.S. _, 129 S.Ct. 2527, and the June 29, 2009 entry of the United

States Supreme Court in Crager v. Ohio, 129 S.Ct. 2856 (June 29, 2009).

This Court's resolution of State v. Crager, 116 Ohio St.3d 369, 2007-Ohio-6840 (Crager

1) shielded testimony regarding the specifics of DNA testing from Crawford's demand for

confrontation on the theory that DNA reports qualify as business records and are therefore

excepted from Crawford's demands. Both of the syllabus paragraphs of Cragerl are based

upon the Court's determination that Crawford does not apply to the DNA report and testi-

mony presented at Lee Crager's trial because they are not "testimonial." Thus, the holding

in Melenclez-Diaz re,jecting the business-records rationale, among other things, vitiates the

holdings and analysis underlying both syllabus paragraphs in Cragerl. Syllabus two fares no

better underMelendez-Diazthan does syllabus one.

As demonstrated below, three factors compel the conclusion that Melendez-Diaz re-

quires a new trial hi this case. First, the United States Supreme Court's remand entry un-

equivocally reversed this Court's first syllabus in Cragerl, in light ofMelendez-Diaz. The

State does not dispute that. Rather, the State's motion for reconsideration is based on the

erroneous assertion that syllabus two of Cragerl is an alternative ground for reversing the

holding of the court of appeals. A close reading of Cragerl demonstrates that the second syl-
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labus is premised upon the analysis supporting the first syllabus - a premise which

Melendez-Diaz found contradictory to the Confrontation Clause.

Second, the Court in Melendez-Diaz unambiguously concluded that the Confrontation

Clause required the testimony of the analysts who actually conducted the testing. Melendez-

Diaz held that, under Crawford, "the analysts' affidavits were testimonial statements, and the

analysts were `witnesses' for purposes of the Sixth Amendment. Absent a showing that the

analysts were unavailable to testify at trial and that petitioner had a prior opportunity to

cross-examine them, petitioner was entitled to 'be confronted with' the analysts at trial." (ci-

tation omitted, emphasis in original). Melendez-Diaz, 129 S.Ct. at 2532; also see id, at 2450

("Whether or not they qualify as business records, the analysts' statements ... were testi-

mony against petitioner, and the analysts were subject to confrontation under the Sixth

Amendment."). Nowhere in Melendez-Diaz does the Court indicate that some other expert

could testify in the shoes of the analysts who conducted the testing. Thus, Melendez-Diaz

directly rejects the second syllabus of CragerL

Finally, the United States Supreme Court vacated a California decision that reached

the same conclusion as syllabus two. See Barba v. California, - U.S. _, 129 S.Ct. 2857

(June 29, 2009). The Court granted the petition and summarily vacated and remanded

Barba in light of Melendez-Diaz, simultaneously with its order in Crager's case. This action

demonstrates the position of the United States Supreme Court regarding the invalidity of

syllabus two of Cragerl. In Barba, the California appellate court held that DNA test results

were nontestimonial and that the testimony of the lab director regarding those results, rather

than the person who conducted the testing, did not violate the defendant's confrontation

rights. People v. Barba, 2007 Cal. App. Unpub. LEXIS 9390, *20-22 (Cal. App. 2d Dist.

4



Nov. 21, 2007) (unpublished). That is, Barba reaehcd the same conclusion as syllabus two

of Cragerl and did so for the same reasons. The Supreme Court's rejection of that proposi-

tion in Barba is consistent with the conclusion that, when thc Court reversed and remanded

Crager, it was aware of this Court's second syllabus and reversed it together with the first syl-

labu.s.

H. DISCUSSION: Me%ndez-Diazconfirms the propriety of this Court's origi-
nal decision to remand Mr. Crager's case for a new trial.

A. The Court should deny reconsideration, because syllabus two of Crager I is not an al-
ternative ground for resolving the Confrontation Clause challenge, but is inextricably
linked with and dependent upon the first syllabus, i.e., that the DNA evidence was not
"testimonial" under Crawford.

When it remanded the case for a new trial, this Court correctly recognized that the

United States Supreme Court's remand in light of Melendez-Diaz undercut both of the sylla-

bus paragraphs in Crager7. The State's motion for reconsideration is based on a demonstra-

bly false premise. T'he second syllabus of Crager I is not an alternative ground for resolving

the Confrontation Clause challenge. Rather, it was inextricably linked with and dependent

upon the first syllabus, i.e., that the DNA evidence was not "testimonial" under Crawford.

The United States Supreme Court held that the crime lab analysts who performed the test-

ing must be subject to cross-examination. Melendez-Diaz, 129 S.Ct. at 2532. Thus, substi-

tuting a different analyst or the original analyst's supervisor is insufficient.

Whether a supervising analyst may present the DNA testimony, rather than the ana-

lyst who performed the testing, depends on whether the statements are testimonial, and the

Court in Melendez-Diaz expressly held that the statements of the analysts who perfonned the

testing are testimonial under Crawford. Because the analysts' affidavits in tl^Ielendez-Diaz

were testimonial, "the analysts were `witnesses' for purposes of the Sixth Amendment. Ab-
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sent a showing that the analysts were unavailable to testify at trial and that petitioner had a

prior opportunity to cross-examine them, petitioner was entitled to `be confronted with' the

analysts at trial." (citation omitted, emphasis in original). Melendez-Diaz, 129 S.Ct. at 2532.

This demonstrates that syllabus two in Crager I, which held that a supervising analyst could

testify instead of the one who performed the testing, depends directly on syllabus one, which

found DNA reports nontestimonial for Crawford purposes. This Court could not have

reached syllabus two had it concluded that the DNA report was testimonial. Therefore, syl-

labus two is necessarily and inextricably linked with syllabus one. And, because Melendez-

Diaz vitiated the holding in syllabus one, syllabus two must fall as well.

The State recognized the connection between the two issues when it framed its propo-

sition of law in this appeal as follows:

A criminal defendant's constitutional right to confrontation is not violated when
a DNA analyst testifies at his trial in place of the DNA analyst who conducted
the DNA testing. Neither records which are admissible under the business re-
cords exception to the rule against hearsay nor expert testimony, are testimo-
nial under Crawford v. Washington (2004), 541 U.S. 36, 124 S.Ct. 1354 [158
L.Ed.2d 177].

Cragerl, 2007-Ohio-6840, ¶37 (emphasis added). The State's inclusion of the bolded lan-

guage, above, demonstrates that the State, itself, directly linked syllabus two of Cragerl to

the question whether the DNA records or DNA "expert testimony are testimonial under

Crawford." So the State's own words defeat its argument that the two issues this Court

agreed to resolve in Cragerl are "separate and distinct issues" (Appellant's Motion for Re-

consideration, p. 3). Thus, the Court should deny reconsideration.

B. Melendez-Diaz teaches that the Confrontation Clause reqnires the testimony of the
analyst who actually performed the DNA testing.

1. Meleiadez-Diaz requires the testimony of the analyst who conducted the testing or au-
thored the report in question.
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In Melendez-Diaz, the Court unambiguously concluded that the Confrontation Clause

required the testimony of the analysts who actually conducted the DNA testing. Syllabus

two can survive scrutiny under Crawford and Melendez-Diaz only if the testimony of the

laboratory supervisor was nontestimonial. However, Melendez-Diaz teaches that, undei

Crawford, "the analysts' affidavits were testimonial statements, and the analysts were 'wit-

nesses' for purposes of the Sixth Amendment. Absent a showing that the analysts were un-

available to testify at trial and [emphasis in original] that petitioner had a prior opportunity

to cross-examine them, petitioner was entitled to `be confronted with' the analysts at

trial." (citation omitted, emphasis added). Melendez-Diaz, 129 S.Ct. at 2532; also see id. at

2540 ("Whether or not they qualify as business or official records, the analysts' statements .

were testimony against petitioner, and the analysts were subject to confrontation under

the Sixth Amendment."). The Court was referring to the analysts who actually performed

the tcsting and who signed the affidavits when using the phrase "the analysts."

This is further demonsti•ated by the fact that the Court in MeZendez-Diaz repeatedly re-

fers to "the analysts" when outlining the reach of the confrontation requirement. See, e.g.,

Melendez-Diaz, 129 S.Ct. at 2532 ("the precise testimony the analysts would be expected to

provide if called at trial"); id. ("the analysts were aware of the affidavits' evidentiary pur-

pose"); id. ( "the analysts' affidavits were testimonial statements, and the analysts were

`witnesses' for purposes of the Sixth Amendment. Absent a showing that the analysts were

unavailable to testify at trial ... petitioner was entitled to `be confronted with the analysts

at trial."); id. at 2533 ("To the extent the analysts were witnesses ..., they certainly pro-

vided testimony against petitioner"); id. at 2535, 2538, 2539, 2540. The Court could only

have meant the persons who actually performed the testing or signed the affidavits when re-
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ferring to "the analysts" in these contexts. The same is true when the Court uses "the ana-

lysts" when describing the arguments asserted by the dissent and by respondents. See, e.g.,

id. at 2534 ("Respondent and the dissent argue that the analysts should not be subject to

... witnesses"); id. at 2535, 2538, 2540.confrontation because they are not 'conventional'

Nowhere in Melendez-Diaz does the Court indicate that some other expert could testify

in the shoes of the analysts who conducted the testing.' Even Justice Kennedy's dissenting

opinion agrees that the Court's opinion holds that having a person other than the analysts

who performed the test and drafted the report testify would violate the Sixth Amendment.

It could be argued that the only analyst who must testify is the person who
signed the certificate. Under this view, a laboratory could have one employee
sign certificates and appear in court, which would spare all the other analysts this
burden. But the Court has already rejected this arrangement. The Court made
clear in Davis [v. Washington,] that it will not permit the testimonial statement of
one witness to enter into evidence through the in-court testimony of a second:

[W]e do not think it conceivable that the protections of the Confrontation
Clause can readily be evaded by having a note-taking policeman [here,
the laboratory employee who signs the certificate] recite the unsworn
hearsay testimony of the declarant [here, the analyst who performs the
actual test], instead of having the declarant sign a deposition. Indeed, if
thcre is one point for which no case -- English or early American, state or
federal -- can be cited, that is it. 547 U.S., at 826[.1

Under this logic, the Court's holding cannot be cabined to the person who signs
the certificates. If the signatory is restating the testimonial statements of the true
analysts -- whoever they might be -- then those analysts, too, must testify in per-
son.

Melendez-Diaz, 129 S.Ct. at 2545-46 (Kennedy, J., dissenting). Thus, both the majority and

the dissent agree that Melendez-Diaz requires the testimony of the analyst who wrote the re-

port or conducted the testing and rejects syllabus two.

' The Court's discussion at footnote one applies only to chain-of-custody witnesses. See
Melendez-Diaz, 129 S.Ct. at 2532, n. 1.
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Here, analyst Duvall performed the DNA testing and authored the reports the State

admitted at trial to prove Mr. Crager's guilt. Thus, under Nfelendez-Diaz, Duvall was a wit-

ness against Mr. Crager, and Mr. Crager was entitled to confront her at trial, not her super-

visor. Melendez-Diaz, 129 S.Ct. at 2532. This analysis illuminates the error in this Court's

resolution of syllabus two. There, this Court stated:

Although we acknowledge that the record shows that Wiechman played no role
in developing the DNA analysis that resulted in State's Exhibit 56 in this case,
that concern is irrelevant. As in Geier and in Craig, the testifying witness,
Wiechman, conveyed the "testimonial" aspects of the DNA results against
Crager, and Wiechman was subject to cross-examination.

Cragerl, at ¶73. This analysis is fatally flawed because Melendez-Diaz identifies the analyst

who did the testing and wrote the affidavits as the real "witness" against the accused. It is

that person whom the accused has the right to confront, not a substitute witness. Here, sub-

stituting Wiechman's testimony for Duvall's violated the Sixth Amendment under

Melendez-Diaz. It deprived Mr. Crager of the opportunity to confront the real witness

against him - Duvall.

2. Melendez-Diaz rejected the business- or official-record rationale this Court applied in
Crager Ito support syllabus two.

The Court in Melendez-Diaz rejected the argument that the affidavits in that case were

not subject to confrontation because they fell within the business- or official-records hearsay

exceptions. Melendez-Diaz, 129 S.Ct. at 2538-40. The CourC clarified that business and offi-

cial records are typically admissible, "not because they qualify under an exception to the

hearsay rules, but because ... they are not testimonial. Whether or not they qualify as

business or official records, the analysts' statements here - prepared specifically for use at

petitioner's trial - were testimony against petitioner and the analysts were subjeet to con-

frontation[.]" Id. at 2539-40.

9



Therefore, to the extent that syllabus two is premised upon the business/offrcial-

records rationale, Melendez-Diaz has rejected it. See Cragerl, 1137 ("The starting point for our

analysis is that the DNA reports admitted into evidence in this case were 'business records,'

under the hearsay exception of Evid.R. 803(6)."). This Court discussed the business-record

rationale at length in CragerL Cragerl, at ¶37-59. The Court concluded that the DNA re-

ports were not testimonial because they were business records. Id. at ¶50-51. This conclu-

sion does not survive Melendez-Diaz. Because Duvall's test results and reports were testi-

monial - regardless of whether they were business records -- the State had the burden to

produce her at trial. Duvall's DNA report was her testimonial statement against Crager;

thus, he had the right to confront her about that statement.

3. Melendez Diaz rejected the proposition that determining whether a statement is testi-
monial depends on "whether the statement represents the contemporaneous recordation
of observable events." Meleradez-Diaz 129 S.Ct. at 2535; see also Cragerl, at ¶68 (quoting
People v. Geier(2007), 41 Cal.4th 555, 606-07, 61 Ca1.Rptr.3d 580, 161 P.3d 104.)

This Court's analysis in Crager I was based in significant part on applying a test for de-

termining whether a statement is testimonial based upon whether it "represents the contem-

poraneous recordation of observable events." Cragerl, at 1168 (quoting People v. Geier (2007),

41 Cal.4th 555, 606-07, 61 Cal.Rptr.3d 580, 161 P.3d 104.). To the extent that syllabus two

is bascd upon this test, Melendez Diaz undercuts it entirely. The Court specifically repudi-

ated this test in response to the dissent's reliance on it. Melendez-Diaz, 129 S.Ct. at 2535;

also see 2551-52 (Kennedy, J., dissenting). Justice Kennedy's dissent cites only Geier 41

Cal.4th 555, 605-09, and Davis v. Washington (2006), 547 U.S. 813, 822, 827, 126 S.Ct. 2266,

in support of this proposition. Melendez-Diaz, 129 S.Ct. at 2551-52. The Court's rejection of

this argument also means that the Court rejected Geler, which this Court applied in Cragerl

to reach syllabus two.
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Parts B(l), B(2), and B(3), above, demonstrate that the impact of Melendez-Diaz on syl-

labus two is to entirely undercut the rationale supporting that syllabus. Accordingly, the

Conrt should remand the ease for retrial.

C. The action of the United States Supreme Court in Barba v. California, - U.S. _, 129

S.Ct. 2857 (June 29, 2009), taken simultaneously with the remand in Crager v. Ohio, 129
S.Ct. 2856 (June 29, 2009), demonstrates its rejection of syllabus two of CragerL

The order of the United States Supreme Court in Barba v. Calafornia, __ U.S. _, 129

S.Ct 2857 (June 29, 2009), granting the petition and summarily vacating and remanding the

case in light of Melendez-Dioz, demonstrates that Court's rejection of syllabus two of Crager

I. In Barba, the California appellate court had reached the same conclusions that this Court

reached in Crager7. It held that DNA test results were nontestimonial and that the testi-

mony of the lab director regarding those results, rather than the person who conducted the

testing, did not violate the defendant's confrontation rights. People v. Rarba, 2007 Cal. App.

Unpub. LEXIS 9390, *20-22 (Cal. App. 2d Dist. Nov. 21, 2007) (unpublished). The court

specifically rejected Barba's claim that "because the ... DNA tests were condueted by

Wong, the court's decision to let ... lab director Reynolds testify about the test results vio-

lated his ... right to confront ... the witnesses against him[.] " Id. The court, applying Peo-

ple v, Geier (2007), 41 Ca1.4th 555, 161 P.3d 104, rejected that argument upon concluding

that "DNA test results like those at issue here were nontestimonial and that testimony by a

lab director about the test results did not violate a defendant's confrontation rights." Id.

This analysis is virtually identical to this Court's analysis in Cragerl.

The Supremc Court's rejection in Bcirba of the same proposition stated in syllabus two

is consistent with the conclusion that, when the Court reversed and remanded Cragerl, it

was aware of this Court's second syllabus and vacated it together with the first syllabtis.
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This Court should reject the State's invitation to adopt a position that the United Statcs Su-

preme Court elearly rejected in Barha. tf an analyst's statement is testimonial, the accused

has the right to confront that analyst. That is the meaning of Melendez-Diaz, and it explains

the Supreme Court's simultaneously granting review of, vacating the judgments in, and re-

manding both Barba and Crager.

CONCLUSION

For the foregoing reasons, the Office of the Ohio Public Defender requests this Court

to deny reconsideration and to remand the case for retrial.
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Upon consideration of appellant's motion for reconsideration,

It is ordered that the partics are to brief ttie issue of the impact of Melerzcfez-Dicrz

n_ Massctchusetts (2009)7 __C1.S. , 129 S.Ct. 2527, 174 L.Ed.2d 314, on this Court's
holding in paragraph two of the syllabus iii State v. Crager, 116 Ohio St.3d 369, 2007-
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days of the date of'this entry, and reply hriefs shall be filed 10 days thereafter.
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OPINION

Antonio Barba appeals from the judgment entered
after a jury convicted him of first degree murder. We
reject his contentions that the prosecutor improperly
challenged a prospective juror due to his race and that
the court etTed by admitting certain DhrA-related evi-
dence and evidence related to some of Barba's jailhouse
conversations, and tlterefore affirm the judgment.
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Cab driver Keuin Kim was robbed and stabbed to
death by a fare he had driven from Santa Monica to Ven-
ice in the early morning hours of July 8, 2001. Kim was
dispatched in response to a phone call from a man identi-
fying himself as Sergio who said he needed a ride to
Brooks Street in Venice and wondered whether the
driver L*2] might have change for a S 50 bill. The mnr-
der was witnessed by a man who had stopped his car
behind Kim's parked cab at 855 Brooks Street. The wit-
ness saw Kim and the passenger struggle aud then saw
the passenger run from the cab into some nearby bushes.
The passenger's blue, hooded sweatshirt was covered
witlt blood. However, the witness did not see the passen-
ger clearly and was therefore unable to identify him. A
search of the area by the police turned up a bloody
kitchen kinfe and a dark sweatshirt covered witlt blood.
DNA testing of blood samples from those two items
showed the blood was Kim's.

On July 25, 2001, Los Angeles Police Detective
Paul ]nabu received an anonymous phone call from a
womnan who claimed Antonio Barba had killed Kim.
After getting a search warrant, vtabu searched Barba's
apartnient, which was right neat' the spot where "Sergio"
asked the taxi dispatcher to have Kim pick him up. The
search turned np a knife that was identical to the murder
weapon, but no evidence linking Barba to the crime.

A police criminalist removed some hairs from the
bloody sweatshirt and sent them to Orchid Cellinark
(Celimark), a DNA testing lab. A November 2001 test by
Cellmark analyst Linda [*3] Wong produced no inter-
pretable results from the hair samples. In February 2002,
a police criminalist retrieved more hairs from the sweat-
shirt. Although they were not initially considered suit-
able samples for DNA testing, the hav- was eventually
sent on to Cellrnark for a testing process that involved
combining the hairs. When that was accomplished, there
was only enough DNA to analyze nine genetic locations,
not the 13 typically examined by Cellmark. Six of them
were consistent with Barba's DNA profile.

FACTS AND PROCEDURAL HISTORY
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thirteenth perernptory challenge, however, the prosecutor
peremptorily [*8] challenged juror 61.

Defense counsel then made her Wheeler motion,

stating her belief that the prosecutor had earlier chal-
lenged another Afi'ican-American juror and that juror 61
had said nothnrg to justify a peremptory cltallenge. When
defense counsel claimed that three of the jurors who had
voted not guilty at Barba's first trial had been African-
American, the court said it did not think that was a factor
for it to consider. Defense counsel argued that it "demon-
strates that the reason, the only reason she's asked to ex-
cuse juror number 61 is because he's African-American
niale. Also, I would note that there are no Afiicatt-
Arnerican males seated on the jury panel riglit now,
seated in the box right now." The court replied, "All
right," and asked defense counsel if she had any other
arguments to make. Defense counsel pointed out that a
white juror, number 57, had a background similar to ju-
ror 61 but had not been excused by the prosecutor. The
court said: "Xeah, I don't find a prirna facie case. 'I'ite
prosecution has exercised 17 peremptory challenges. I
felt that she has been kickatg off people that are botb
sexes and all races. I don't feel that there is a prima facie
case of exclusion of [*9] one particular race. I felt that
this particular juror whose [sic] being challenged now as
to whetlter or not they were excused, says he's been
working at Iiome Depot for five years. He seemed a lit-
tle, I don't kiiow, casual in his approach. He greeted the
court with a'what's up.' [P] Were t trying the case, I don't
think I would have kept him, but that's - I don't know.
That's not an appropriate consideration for the court, but
I just don't see that there is a prima facie case."

Later, during jmy deliberations, the court provided
cormsel with a summary of the racial eomposition of all
prospective jurors who had been peremptorily challenged
by both sides, and of the jury that was finally selected to
hear the case. ' The court noted that juror 7, who was the
prosecutor's third peremptory challenge, was a dark-
skinned man from Honduras that the court perceived was
Hispanic and not African-Amerioan. Bven so, for pur-
poses of its Wheeler [* 1 D] prima facie analysis, the court
considered juror 7 to have been African-American. Of
the prosecutor's 17 other peremptory challengcs, nine
were I-Iispanic, seven were white, and one was Asian.
Two African-Americans were eventually selected to sit
on the jury.

I We found this summary very helpful and ap-
preciate the trial judge's effort in making a com-
plete record.

C. No Wheeler 8r-ror Occurred

In determining whether the trial court erred in find-
ing that no prima facie of group bias had been made, we
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examine the totality of all the relevant circamstances,
including the entire record of voir dire of the challenged
jurors. However, the other relevant circumstances must
do more than indicate that the record would supporl neu-
tal reasons for the questioned challenges. (Williams v.

Runnels (9th Cir. 2006) 432 F.3d 1102, 1108.) The de-
fense rnay show that the prosecutor struck most or all of
the rnembers of the identified group from the venire or
used a disproportionate number of her peremptories
against the group. 'The defendant may also show that the
challenged jurors share only oue common characteristic -
- their group membership - - and in all other respects are
as heterogeneous as the community [" 11 ] as a whole.
'1'he showing may be supplemented when appropriate by
such circurnstances as the prosecutor's failure to ask the
jurors anything other than desultory questions on voir
dire, or the failure to ask thern any questions at all. (Bell,

supr-q 40 Cal.4th at p. 597.)

Barba contends that a prima facie case exists be-
cause: (1) the prosecutor had a motive to exclude Afii-
can-American jurors based on the results of the first trial;
(2) jurors with backgrounds similar to juror 61 were al-
lowed to remain; and (3) the prosecutor asked juror 61
no qnestions. We fmd no prima facie case.

First, whether the prosecutor might have had a mo-
tive does not by itself establish a prima facie case of dis-
crimination. Barba cites no authority for such a proposi-
tion and the existence of such a poteutial motive does not
relieve Barba of showing at least some of the permissible
factors set forth above when reviewing the trial court's
finding that no prima facie case existed. Second, Barb'a s
defanse counsel compared juror 61 to just one other juror
with a supposedly similar backgrormd - - juror 57, who
was white. (See People v. Cornwcll (2005) 37 Ca1.4th

50, 71 [appellate court may consider comparative analy-
sis [*12] argurnent only if it were first raised in the trial
court].) Althoughjurors 57 and 61 were both single, they
were otherwise dissimilar. 7uror 61 worked at Home
Depot in customer service and had one year of college
education, while juror 57 bad an AA degree and some
postgraduate education and wnrked as a teaching assis-
tant at a community college. Third, although the prosecu-
tor asked juror 61 no questions after the trial cotut's ini-
tial voir dire, the prosecutor did not question several
other prospective wh',_te and Hispanic prospective jurors

who were peremptorily cballenged. ' We take this to
mean that it was the prosecutor's practice not to question
many of the jurors she planned to challenge regardless of
their racial or etbnic identities, and it is therefore not
indicative of group bias. Fourth, the prosecutor did not
use a disproportionate number of peremptory challenges
against African-Amerieans. Instead, juror 61 was the first
and only African-American juror she excused. ' Finally,
the prosecutor agreed to a jury that eventually included
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Cal.3d 707, 712.) The conversation where he told his
sister he had "fuclced up" and "let everybody down" was
not admissible, Barba contends, because it is not a clear
admission of anything and bears no relationship to the
anonymous phone tip. Respondent conceded in its brief
that the phone tip was not admissible to explain later
actions by the police aud that the threejailhouse couver-
sations did not qualify as adoptive admissions. Accord-
ing to respondent, evidence of the phone tip was admis-
sible for a nonhearsay purpose on the alternate ground
that it explained the jailhouse conversation concerning an
anonymous report, and that all tlv-ee conversations were
[*17] admissible on a ground not i-aised at trial: they
qualified as hearsay exceptions because they were state-
ments of a patty. (§ 1220.)

hi his reply brief, Barba reuews lus attack on the
admissibility of the phone tip to explain police conduct,
but does not address respondent's contention that the
evidence was properly admitted to give context to at lcast
one of his jailhottse conversations. He does, howevet-,
renew his contention that there was no showing he knew
of the phone tip when bis conversations were recorded.
He also contends that respondent catmot attempt to jus-
tify admission of the jaithouse conversations under sec-
tion 1220 because that issue was not raised below, and
that allowing the jailhouse conversations and phone tip
into evidence violated his constitutional witness confiron-
tation rights under Crawford v. Washington (2004) 541
U.S. 36 (Crawford).

B. The Phone Tip Evidence Was Properly Admitted

'I'he anonymous phone tip evidence was admitted in
part for a nonhearsay purpose: to give context to Barba's
jailhouse conversations. ']t was therefore admissible on
that basis and did not violate his constihttional witness
confrontation rights. (People v. Turner (1994) 8 Cal.4th

737, 189-190, [*18] overruled on anotlier ground by
People v. Griffin (2004) 33 Ca1.4th 536, 555, fn. 5; Peo-

ple v. Cooper (2007) 148 CaLApp.4th 731, 747.) Be-
cause Barba refeired to an anonymous report in his con-
versation witlt his sister, as well as to some other person
he talked to about "the way it went down," we reject his
contention that tlle prosecution failed to show he knew
about the anonymous phone tip at the time of that con-
versation. In any event, if error occurred at the titne the
evidence was admitted because the prosecution failed to
make that foundational showing, it was rendered harm-
less because the jury was instructed that in order to con-
sider thejailhouse conversations as adoptive admissions,
it first had to find that Barba knew about the phone tip.

C. TheTailhouse Conversations Were ProperlyAdmitted

Even if the trial court erred by adtnitting the jail-
house conversations in evidence as adoptive admissions,
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we will find no error if the evidence was admissible un-
der section 1220. (People v. Ilorning (2004) 34 Ca1.4th

871, 898.) Under that section, "[e]vidence of a statement
is not niade inadmissible by the hearsay rule wheu of-
fered against the declarant in an action to which he is a
party. .["19] .." In order to qualify under section 1220,
the statement does not have to be an admission, and the
section covers all statements by a party_ (Horning, supra,

atp. 898.) lf a party bas made an out-of-court statement
that is relevant and not excludable as unduly prejudicial
under section 352, the statement is admissble under sec-
tion 1220. (People v. Castille (2005) 129 Cal.App.4th

863, 875.) ' All three jailhouse conversations meet this
standard. ' To the extent those statements miglrt be con-
sidered ambiguous, that affected only the weight to be
accorded the evidence, not its admissibility. (People v.
Guerra (2006) 37 Ca1.4th 1067, 1722.)

6 Barba's trial counsel objected that the anouy-
mous phone tip evidence was unduly prejudicial
under section 352, but did not make the same ob-
jection as to the jailhouse conversations. On ap-
peal, Barba did not renew the section 352 objec-
tion.
7 The statement that Barba knew he "fucked up"
and "let everybody down" could be interpreted as
an acknowledgement of wrongdoing. We have
some concems about the conversation where
Barba indicates he will write down things he
wants to say, rather than speak them out loud.
The prosecution contended this showed a[*20]
consciousness of guilt, while the defense con-
tended it was ambiguous and might have re-
flected nothing more than defense counsel's in-
struc6ons to say nothing about the case. If error
occurred in admitting this one statement, it is
frankly so anibiguous that its admission was
hartnless.

3. The DNA Evidence Was Properly Admitted

Barba contends that because the Cellmark DNA
tests were conducted by Wong, the court's decision to let
Cellmark lab director Reynolds testify about tho test re-
sults violated his constitutional right to conf7ont and
cross examhie the witnesses against hnn pursuant to
Crawford, supra, 534 US. 36. Our Supreme Court in
People v_ Geier (2007) 41 CaZ.4th 555, 605-608, held
that DNA test results like those at issue here were non-
testimonial and that testimony by a lab director about the
test results did not violate a defendant's confrontation
rights.

Barba also contends the trial court erred by admit-
ting the DNA test results themselves under the business
records exception to the hearsay rule (§ 1270) because
those results reflected Wong's opinions and were not
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OPINION

[*369] O'CONNOR, J.

["PI] This appeal requires us to examine issues
concerning the extent that the admission into evidence of
records of scientific tests (such as DNA reports) in a
crin»rial trial implicates the Confrontation Clause of the
Si.xth Amerulnaent to the United States Constitution. Our

precedent in State v. Craig, 110 Ohio St.3d 306, 2006
Ohio 4571, 853 N.E.2d 621, strongly supports the corn-
clusion that the DNA reports in this case are not "testi-
monial" as that term is defined in CG-awford v. iFashing-
ton (2004), 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d
177. Purtltermore, attliougb there is a split of authoiity
among other jurisdictions on the issues we resolve, the
better-reasoned cases hold that records of scientific tests
like those involved here are not "testimouial." We there-
fore reverse the judgment of the court of appeals.

[*370] I

[1:*P2] On April 10, 2004, Esta Boyd's body was
found in the bedroorn of her home in Marion. The crime
scene was bloody; the coroner found that Boyd had suf-
fered rnultiple blows to the head, which caused su-
barachnoid hemorrhaging. He estimated that she had
beeit dead for one to three days when found. A witness
testified that when he had talked to Boyd at around 7:30
or 8:00 on the evening of April 7, Boyd told ]rim that she
was "sitting there talking to Lee." Defendant-appellee,
Lee Crager, was an acquaintance of Boyd; Crager's fa-
ther and Boyd were close friends. '1'he last person to hear
from Boyd spoke to her at around 8:45 on Apri17.

["*P3] By the time Boyd's body was discovered,
Crager was already in jail. IIe had been arrested on April
8, 2004 at around 8:30 p.m. for failing to pay his bill at
Mikey's Pizza. 'fhe arresting officer reported that Crager
was intoxicated and had blood on his pants and on one of
his knuckles. On April 10, 2004, officers went to the
Multi-County Correctional Center to recover Crager's
clotlting and to photograph liim. Crager had cuts on the
knuckles of his right hand and scratches on the itmer
portion of his right forearm.

[**P4] Laboratory testing on Crager's shirt re-
vealed that it contained huinan blood stahts, wlricli con-
tained Boyd's DNA. Testing conducted on a ring worn
by Boyd revealecl the presence of Crager's DNA. Ciga-
rette butts found in an ashtray in Boyd's bedroonr con-
tained Boyd's and Crager's DNA.

[**P5] Other evidence pointed to Crager's presence
in Boyd's hotne. Two palm prints from Crager were
found on a minor in Boyd's bedroom, and his thumb
print was found on a beer can recovered fi'otn her home.
A witness testified that he had seen Crager walking to-
ward Boyd's house at about 5:00 p.m. on April 7. Detec-

Page 2

tives discovered that the last phone call ntade from
Boyd's phone had been made to the Marion Area Coun-
seling Center. The Marion Area Counseling Ceuter had
received a call from Crager between 11:30 a.m. and
12:30 p.m. on Apri18.

[**P6] Evidence established that the killer likely
was in Boyd's house for a significant period of time.
Phone records indicated that Boyd's phone was used to
call pltone sex line numbers on April 8 at 3:54 a.ni.,
10:04 a.m., 1:04 p.m., 1:06 p.m., and 1:08 p.m. There
were a mmmber of empty [***747] beer cans and an
empty whiskey bottle found in the building, but testi-
mony established that Boyd rarely drank alcoholic bev-
erages. There were 22 cigarette butts in an ashtray in
Boyd's bedroom, but testimony revealed that Boyd gen-
erally did not permit smoking in her house,

["*P7] The case proceeded to a jury trial. Based on
the way this case conies to us, the state's presentation of
DNA evidence at trial is the focal point for [*371] re-
solving the issues presented. Therefore, we recount the
way ttrat evidence was presented in considerable detail.

[**P8] The state introduced the DNA evidence in
its case against Crager throttgh the testirnony of DNA
expett Steven M. Wiechman of the Bureau of Criminal
Identification and Investigation ("BCI"). Jennifer Duvall,
the DNA analyst who prepared ttre two DNA repoits at
issue, was on maternity leave at the time of trial and did
not testify.

[*"P9] Sltortly before the state called Wiechrnan to
the witness stand, Crager's defense attorney moved out-
side of the presence of the jury to prevent Wiechman
fronr testifying regarding any DNA evidence. Counsel
argued solely that Wiecltmati s testimony was hearsay
because "Mr. Wiechman did not conduct the testing, lie
did not remove any samples to be tested, he did not do
the actual ealctdations. * * * I don't see how he can tes-
tify to what someone else did."

[**PI0] As the record makes evident, defense
counsel's opposition to Wiechnian testifying was solely
based on hearsay grounds, not on the Conf'rontation

Clause. Purthennore, counsel did not object to the ad-
mission into evidence of the DNA reports themselves,
but argued only that Wiechman should not be permitted
to testify because he was not the DNA analyst who actu-
ally performed the tests and signed the report.

[**P11] In response, the prosecutor asserted that
the DNA reports were business records and that Wiech-
tnan did a"technical review" of Duvall's work to ensure
"the integrity of the process." The prosecutor further ar-
gued that, as with any other business record, when
"someone * * * makcs a documentation, atrother wimess
can testify to it because it's done in the normal aud ordi-
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nary course of business." Tlte trial courCdenied defense
counsel's motion and allowed Wiechman to testify, stat-
ing, "You can ask him -- ask Mr. Wiechinan anything
you want about 'these aren't your calculations', I will give
you plenty of leeway on that." '

I After the trial court's ruling, but prior to
Wiechman's testitnony, the state offered the tes-
timony of BCI analyst Mark Losko, a forensic
scientist in the DNA/Serology section of BCI,
who did the serology work in this case. Losko
testified that analysts in the serology section "ex-
aniine the evidence and try to identify the stain of
interest, whether it be blood, semen, or saliva.
We obtain those samples for DNA testing."
Losko discussed some of the items upon which
DNA testing was conducted by Duvall and ex-
plained how he obtained the samples fi-om the
items for testing. Losko's serology reports were
admitted into evidence as State's Exhibits 54 and
55.

[**P12] Wiechman testified as to his qualifica-
tions, education, training, and experience as a DNA ex-
pert. He stated that Crager's trial was the 36th titne that
he had testified as an expert witness and that he had con-
ducted DNA testittg for "hundreds of cases." He testified
about the history and fundamentals of DNA testing and
described safeguards in place to ensure the accuracy of
all DNA [*372] tests done at BCI, iucluding a require-
ment that each analyst must pass a"proficiency test"
twice a year, which involves analyzing a special test
sample, diawing conclusions, and then submitting the
test sample [***748] results to be evaluated for accu-
racy. Wiechman further testified that BCI is accredited
by the American Society of Crime Laboratory Directors,
Laboratory Accreditation Board.

[**P]3] Wieehman then explained the DNA testing
review process that BCI does in every case: "Once a case
is completed by an analyst it is actually gone tlnrough
[sic] two review processes. One is a technical review
process, and the other is an adtninistrative process. With
regards to the te-chnical review, another qualified analyst
would actually check the work of another analyst to de-
termine whether they followed all the correct procedures,
whether they agree with their case approach, anything
that that analyst did, another analyst would look at and
would have to agree with, and then in turn sign off on

that particular case.

[**P14] "Once that is completed there is what's
called an administrative review which a Supervisor
would look at a case and basically make sure there [are]
no mistakes, that pretty much everything has been fol-
lowed. Then once those two review processes have been
done, then the case actually goes out the door and is sent
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to a requesting agency. But on 100 percent of the cases
that is what is done."

["^`P15] Wieclnnau stated that the review process
is in place to ensure accuracy and reliability. "Mistakes
can be made, typos can be made. But to have those safe-
guards in place [e]nsures that there's reliability within
those results." Wiechman testificd that in some circum-
stances DNA testing "can be quite lengthy depending
upon what yon're looking at." Ile further stated that DNA
testing is not donc on every item of evidence, "[b]ecause
of the volnme of cases that we get, and because of so
many requests. It's virtually itnpossible to test every sin-
gle stain on every piece of evidence. It's just not only
inefficient as far as case approach goes, but it's also very
costly."

[**P16] Wiechman testified that each case from
the state includes a "case synopsis," which explains
"what happened in the case and what questions does the
[Police] Deparhnent have, and what they're trying to
answer with regard to the physical evidence that they
have submitted." BCI persomtel also consult witlt law
enforcement attd "sometimes the Prosecutor" to identify
the information that "will be of use to us to help guide us
in determining what samples to look at, and that's what
was done in this patticular case." Purthennore, there is
"give and take" between BCI and the requesting agency
as to what is tested, and "ultimately it's the Prosecutor's
decision on what we'll actually look at."

['[*P171 Wiechman infornied the jury that in this
caseBCI cotiducted DNA testing at law enforcement's
request. He stated that he was not the analyst who did the
testing, but that Duvall did the testing and he "technically
reviewed it."

[*373] [**P18] Wiechman's technical review of
Duvall's work iuvolved reviewing her notes, the DNA
profiles she generated, her conelusions, aard the final
report, which consisted of "all the findings that she had
within this case_ I actually technically reviewed that and
made sure that the decisions or conclusions that she came
up with were consistent and were supported by her work
that she did."

[**P191 Wiechman stated that when he did the
technical review, he did not know when the case would
be tried or that he would be testifying. He explained his
review of the DNA "profiles" by stating:

[*'P20] "The profiles that are generated on the
knowns and unknowns are basically what we call elec-
trophrerograms, they're basically charts. From those
charts [***749] there's actually a sheet that [the analyst]
determhtes what the profile is. I will, in turn, once she
has completed her analysis I will, in fact, independently
verify the correct calls that she made, or she said 'this
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what the profi(e is', I wil] actually go back and verify yes,
in fact, she made the correct calls or correct decision on
what this profile was."

[**P211 Wiechman stated that he had looked at the
smne data Duvall looked at and that he had conte to the
same conclusions. In response to a question regarding the
procedure for resolving a possible discrepancy, Wiech-

man testified:

[**P221 "If there's a discrepancy between the tech-
nical reviewer and the analyst, then they can get together
and nteet and say, 'Okay, I think this' or'I tliink this', and
then if a cousensus still isn't reached there then it can
actually either go to -- wltat we have is a Foi-ensic Sci-
ence Coordinatoi-, or anotlter person that can be con-
sulted, or it can actually go to the supervisor who will in
turn say, 'Okay, yes, I believe that this person is correct
or this intetpretation is correct or you're both right' and
you can conte to a consensus that way." Wiechinan
stated that there were no discrepancies in this case.

[**P23] Wiechman's testimony then focused on
two "S ounds" of DNA testing, both of which were done
by Duvall, which resulted in two separate DNA reports.
State's Exhibit 56 was the first report, detailing the re-
sults of testing done on a stain on Crager's shitt that re-
vealed Boyd's DNA. Wiechman testified that the fre-
quency of occurrence of Boyd's DNA profile was "I in
1.028 quintillion people." State's >;xhibit 57 was the sec-
ond, later, report, detailing the restilts of testing done on
Boyd's ring and on cigarette butts taken from the victim's
bedroom. Testing of the ting revealed Crager's DNA.
Wiechman testified that the frequency of occurrence of
Crager's DNA profile on the ring was "1 in 7.8 million"
people. Testing of the cigarette butts also revealed
Crager's DNA_ Wiechman testified that the frequency of
occurrence of Crager's DNA profile on one of the ciga-
rette butts was "1 in 13.7 quadrillion" people.

[''374] [**P24] On cross-examination, Wiechman
stated that he "actually technically reviewed the second
[round of testing], but in preparation for court I re-
viewed, unofficially to preparefar testimony, I reviewed
the entire case file." He agreed with defense counsel's
statements that DNA testing is limited to revealing "what
sotnethSng is * * * and perhaps who it came from" and
cannot reveal "how it got tltere." Wicclunan further

elaborated:

[**P25] "All I can say is that this patticular DNA
profile is on this particular piece of evidence, and this
person may or may not have contributed that stain or that
profile. *`* 1 guess in general tern s you can't really say
'okay, this DNA got on this particular item in this par-
ticular time' or even within a certain window. All you
can say [is]'this is what I fotmd, it's consistentwith these
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people' or'not consistent with tttese people. Here are my
conclusions', and that's what we report."

[**P26] On redirect, Wiechman stated that the pur-
pose of a DNA test is not to match a particular individ-
ual: "The test is just to produce a profrle. When you ac-
tually do the comparison, that is when you deterntine
wltetlter or not a person may or may not have contributed

to that stain." Purther, "[y]ou have no idea when you're
doing the analysis if you're gonna get one person, if
you're gonna get two, if you're gonna get three. I've had
cases where you get lots of people in a particular stain.
You just don't know until you actually do the analysis.
When you sit down and do your interpretation of the data
and then make the comparison between the knowns
[***750] and the unknowns.'I'hen you can determine
'yes, this came from a persontltat's consistent with this
person, it's not consistent with that peison'. That's actu-
ally after you do the physical bench work. Then you sit
down and you interpret your data. ***[T]hc actual data
is presented in the report and then there's paragraph form
data that actually explauts what that data means."

[**P271 On recross, Wiechman explained the ex-
tent of the DNA testing that yielded the DNA of only
two persons (Boyd and Crager) on ttte items tested. In
response to defense connsel's questions, Wiechntan ex-
plained that the "synopsis" provided by whoever requests
testing, which sets forth the details of the case, does not
dictate the results: "I make that determination [that the
DNA was consistent with Boyd and Crager] based on the
data that I have, that it supports that conclusion that it's
consistent wittt these two people. So although we talce
the synopsis into consideration, when we're making our
iittetpretation of the data, that's when the concltision is
drawn. ***[A]Il of the profiles obtained in this case
could be explained with one intetpretation, this intelpre-
tation in this case consistent with these two people."
Wiechman also stated that some items that could have
been tested were not, because testing is done only on
those items that are "requested to be tested."

[*375] [**P281 On final redirect, Wiechman clari-
fied that the synopsis presented to BCI by law enforce-
mcnt personnel when they request testing is not a factor
BCI's experts rely on in reaching their detenninations:
"The interpretation is made based upon the data that's
obtained in the case. The synopsis is only to guide us and
to help support the findings that we bave."

[**P29] The prosecutor then asked, "[I]f law en-
forcement said to you, 'Hey, we are satisfied it's Lee
Crager, and that's the only one person's DNA we want
you to look for', would you do the test that way?"
W i echman responded:

[**P30] "No.' * * [W]e're an unbiased agency. So
we're not looking for any one particular person. We're
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saying'okay, these are the items that you're requesting us
to perfonn DNA analysis on, these are what we'll do'. I
have no idea what we have, we'll present the evidet ce ot-
the findittgs that we have, and if that's sufficient then
perhaps no other t-equest will be tnade. If it's not suffi-
cient and they feet additional testinb s required, then they
cau request that. But at this time once we based our con-
clusions on the data that we had, based on those two
rounds of testing, it was determined by [the prosecutor's]
office that that was sufficient for him, and that's what
was done."

[**P31] Finally, in response to a question regard-
ing whether the amount of DNA testing done in this case
was"mote or less than [is] typically done in sitnilar
cases," Wiechman stated, "Depending on the complexity,
this is probably about average."

[**P32] At the conclusion of the jury trial, Crager
was fotmd guilty of aggravated murder and aggravated
burglary. Upon Crager's appeal, the court of appeals re-
versed the judgment of the trial comt attd remanded fot-
furiher proeeedings, concluding that the DNA report was
testimonial and that Crager's Sixth Amendment right to
confrontation had been violated. Based on that determi-
nation, the comt of appeals found other assignments of
error moot and did not address them.

[**P33] This court accepted the court of appeals'
certification of a conflict and orde -ed the parties to brief
the issue as stated in the conrt of appeals'journal entry

[**P34] "Are records of scientific tests, conducted
by a government agency at the [***751] request of the
State for the specific purpose of behtg used as cvidence
in the criminal prosecution of a specific individual, 'tes-
timonial' under Crawford v. Washirrgton (2004), 541
U.S. 36, 124 S.Ct. 1354 1158 L.Ed.2d 1771?" 109 Ohio
St.3d 1421, 2006 Ohio 1967, 846 N.E.2d 532.

[1*P35] In the case certified as being in conflict,

Slate v. Cook, 6th Dist. No. WD-04-029, 2005 Ohin

1550, P 19-20, the Sixth District Court of Appeals held
that law enforcement records of checks done on a breath-
alcohol testing machine and of the qualifications of the
officer who was the custodian of ["376] those check
records were not testimonial under Crawford because

they bore "Sto similarity to the types of evidence the Su-
preme Court labeled as testimonial" and also because the
records qualified as business records under EvidR.

803(6), "which, at least according to dicta in Crawford,

are not testimonial."

[**P36] We also accepted a discretionary appeal,
109 Ohio St.3d 1423, 2006 Ohio 1967, 846 N E_2d 533,
on one of the state's propositions of law, which asserts:

[**P37] "A criminal defendant's constitutional
right to confroutation is not violated when a DNA ana-
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lyst testifies at his trial in place of the DNA analyst who

conducted the DNA testing. Neither records wltich are
admissible under the business records exception to the
rule against hearsay nor expert test9mony, are testimonial
under Crawford v- Wa.shington (2004), 541 U.S. 36, 124

SCt. 7354 [158 L.Ed2d 177]."

II

[**P38] The statting poittt for our analysis is that
the DNA reports adinitted into evidence in this case were
"business records," under ttte hearsay exception of

Evid2 803(6). The reports were ntade "fi-om informa-
tion transmitted by, a person with knowledge, [and are]
kept in the course of a regularly conducted business ac-
tivity," and it "was the regular practice of that business"
(BCI) to make the reports. Furthermore, tlre reports were
introduced through the testimotry of a "qualified witness"
(Wiechmau) attd nothing suggests that the "niethod or
circumstances of preparation indicate lack of trustwor-
thiness." See State v. Craig, 110 Ohio St.3d 306, 2006
Ohio 4571, 853 KE.2d 621, P 81-82 (autopsy reports are

business records).

[**P39] This case presents the issue of wlretlier the
DNA reports, even though properly admissible as busi-
ness records under the applicable exception to the hear-
say rule, tnight nevertheless violate the ,Sixth Amendment

to the Uiiited States Constitution, which provides that
"[i]n all criminal prosecutions, the accused shall enjoy
the right * * * to be confronted with the witnesses
against him."

[**P40] Prior the United States Supreme Court's

Crawford decision, the determination that the DNA re-
ports were business records would ltave ended the in-
quiry under the Confrontation Clause and resulted in the
conclusion that Crager's right to confrontation was not
violated. The Supreme Court had held in Ohio v. Roberts
(1980), 448 U.S. 56, 66, 100 S.0. 2531, 65 L.Ed.2d 597,
that an unavailable witness's out-of-court statement
against a criminal defendant was not barred by the Con-

ftontation Clatise if it bore adequate "indicia of reliabil-
ity," i.e., if it fell within a "firmly rooted hearsay excep-
tion," or it bore "particularized guarantees of tntstwortlzi-
ness." The DNA reports in this case, as Evid.R. 803(6)
business records, satisfy the Roberts test.

[*377J ' [**P4]] However, Crtn+fiord overruled

Roberts by establislung in its place a ttew and very dif-
ferent approach. In Cratvford, 541 U.S. at 53-54, 124
S.Ct. 1354, 158 L.Ed.2d 177, the Supretne Court held
that [***752] "testitnonial" out-of-court statements pre-
sented in a criminal trial violate the Confrontation

Clause unless the witness was unavailable to testify at
trial and the defendant had a prior opportunity to cross-
examine the witness. After Crawford, the key inquhy for
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Confrontation Clause purposes is whether a patYicular
statement is testitnonial or nontestimonial.

[**P42] The Cravford court stated, "Where non-
testimonial hearsay is at issue, it is wholly consistent
with the Framers' design to afford the States flexibility in
their developtneut of hearsay law--as does Roberts, and

as would an approach that exempted such statetnents
fi-om Confrontation Clause scrutiny altogether. Wtiere
testimonial evideuce is at issue, however, the Sixth

Amendment demands what the common law required:
unavailability and a prior opportunity for cross-
exanvnation." Crawford at 68, 124 S.Ct. 1354, 158
L.Ed.2d 177; see, also, State v. Muttart, 116 Ohio St.3d
5, 2007 Ohio 5267, 875 NE.2d 944, P 59 (only testinro-

nial statements implicate the Confrontation Clause).

["*P43] Crawford noted that "not all hearsay im-

plicates the Sixth Amendneent'.r core concerrrs," id at 51,

124 S.Ct. 1354, 158 L.Ed2d 177, and that its holding did
not apply to all hearsay because many statenients entered
into evidence pursuant to liearsay exceptions are "not
testimonial--for example, business records or staternents
in furYherance of a conspiracy." Id. at 56, 124 S.Ct. 1354,

158 L.Ed.2d 177. See, also, Davis v. Washington (2006),
547 US. 813, 126 5.0. 2266, 2273, 165 L.Ed2d 224
(nontestimonial hearsay, "while subject to tta(litional
limitations upon hearsay evidence, is not sttbject to the

Confrontation Clause").

[**P44] The Cratvford court, 541 U.S. at 51-52,

124 SCt. 1354, 158 L.Ed.2d 177, noted three "fonnula-
tions" of a "core class" of testitnonial statements: "'ex

parte in-court testiniony or its functiottal equivalent--that
is, material such as affidavits, custodial examinations,
prior testimony that the defendant was unable to cross-
examine, or similar pretrial statements that declarants
would reasonably expect to be used prosecutorially,'
Brief for Petitioner 23; 'extrajudicial statements * * *
contained in formalized tcstimonial materials, such as
affidavits, depositions, prior testiinony, or confessions,'
White v. Illinois, 502 U.S. 346; 365, 112 S.Ct. 736, 116

L.Ed.2d 848 (1992) (Thomas, J., joined by Scalia, J.,
concun-ing in part and concurring in judgment; [and]
'statements that were made under circumstances which
would lead an objective witness reasonably to believe
that the statement would be available for use at a later
trial,' Brief for National Association of Cruninal i'lefense
Lawyers et at. as Amici Curiae 3."

[x'*P45] In State v. Stahl, 111 Ohio St.3d 186, 2006
Ohio 5482, 855 NE.2d 834, at paragraph one of the

syllabus, this court adopted the thit'd "foiniulation" to
hold [*378] that "[f]or Confrontation Clause purposes, a
testimonial statement includes one made 'under circum-
stances which wotdd lead an objective witness reasona-
bly to believe that the statement would be available for
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use at a later triaL"' Quoting Crawford, id. Stahl has no

application here because Stahl involved the testimonial
nature of actual oral "statements" of a declarant and did
not involve records of scietttific tests or the business-
records exception to the hearsay iule. ' Furthermore, as
explained below, a statement is [***753] not "testimo-
nial" merely because it may reasonably be expected to be
introduced at a later txial, altttouglt that may lie a proper
consideration in cerrain other situations involving spe-
cific oral statements of a declarant.

2 Our recent decision in State v. Siler, 116 Ohio
St. 3d 39, 2007 Ohio 5637, 876 N.E.2d 534, 2007
WL 3121283, involved statements made by a wit-
ness to a police officer during interrogation, and
therefore is distinguishable from the instant case.

[**P46] In State v. Craig, 710 Ohio St.3d 306,
2006 Ohio 4571, 853 NE.2d 621, we concluded that the
defendant's Confrontation Clause rights were not vio-
lated wlten an autopsy report prepared by a doctor who
did not tzstify at trial was entered into evidence, and a
different', doctor provided expert testimony about the au-
topsy after reviewing tlte report and supporting materials.
As to the testifying doctor in Craig, this court lreld that
her expert testitnony did not violate the defendant's right
to confrontation because the jury was fully aware that
she had not personally conducted or been present at the
autopsy and because the defense had the opportunity to
question her "about the procedures that were performed,
the test results, and her expert opittion about the time and

cause of death." Id. at P 79. We further held that the au-
topsy report was properly admitted as a business record

under Evid.R 803(6). Id. at P 80.

[**P47] We based our decision in Craig in part on

the Crau±ford court's staternent that "business records are,
'by their nature; not testimonial." Craig, at P 81, quoting
Crawford, 541 U.S. at 56, 124 S.Ct. 1354, 158 L.Ed2d
177. We reasoned: "An autopsy repott, prepared by a
medical examiner and documenting objective findings, is
the 'quintessential business record.' Rollins v. State

(2005), 161 MdApp. 34, 81, 866 A.2d 426_'The essence

of the bttsiness record ]tearsay exception contemplated in
Crawfard is that such records or staternents are not tes-
timonial in nature because they are prepared in the ordi-
nary course of regularly conducted business and are 'by
their nature' tiot prepared for litigation.' People v. Durio

(2005), 7 Afisc.3d 729, 734, 794 N.Y.S.2d 863.

[**P481 "Most jurisdictions lhat have addressed the

issue under CrawJ'ord have found that autopsy reports are
admissible as nontestimonial business or public records.
See Moreno Denoso v. State (Tex.App.2005), 156 S. W 3d

166, 180-182 (autopsy report was not testimonial and
was adtnissible without the deceased pathologist's testi-
mony); Durio, 7 Misa.3d at 734-737, 794 N.Y.S.2d 863
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(autopsy [*379] report was nontestimonial and its ad-
tnission without the testimony of the medical exaininer
who performed the autopsy did not violate Cran,ford);

State v. Cutro (2005), 365 SC. 366, 378, 618 3E.2d 890
(autopsy report was nontestimonial).

[**P49] "' * *

[**P50] "We agree with the ntajority view under

Crawford and conclude that autopsy records are admissi-
ble as nontestimonial business records." C`raig, 110 Ohio
St.3d 306, 2006 Ohio 4571, 853 N.E.2d 621, at P 82-83

and 88.

[**P51] The autopsy report at issue in Craig is not

distinguishable from the DNA reports in this case. Like
that autopsy report, the DNA repotts here are nontesti-
monial. We reject the position that these DNA reports
are different because the lab work that produced them
was done at the request of the prosecution or because it
was reasonably expected that the reports would be used
in a criminal trial.

[**P52] Although BCI's statutory mission tntder

R.C 109.52 is to "aid" law enforcement in solving
crimes, BCI is not itself an "arm" of law enforcement in
the sense that the word implies a specific purpose to ob-
tain incriminating results. As the testintony of Wiechman
detailed above denionstrates, although BCI conducts
tests at the request of law enforcement personnel or
[***754] other entities affiliated with the state, BCI
maintains its independence to objectively test and ana-
lyze the samples it receives.

[**P53] Furthermore, BCI's atialysis and testing
are not intended by any means to atrive at a predeter-
mined restdt. If that were the case, tlten BCI would have
no credibility and would bc unable to maintain its ac-
creditation. Rather, BCI's testing can both include and
exclude stispected potential donors from the DNA pool,
as Wieclunan's testiniony recounts. Therefore, there is
nothing iiilie-ently untrustworthy about the tests coo-
ducted by BCI. We decline to create standards that
would evaluate scientific tests conducted by BCI differ-
ently than we would evaluate similar tests conducted by
a private laboratory. The saine standards also should
apply when the state wishes to use scientific tests con-
ducted at the request of a criminal defendant against that

defendant.

[**P54] Although it could have been reasonably
expected that the DNA reports would be used in a crimi-
nal trial, that consideration was also present witlt the

autopsy report in Craig. As in Craig, the scientific test

reports in this case were prepared in the ordinary course
of regularly conducted business and so were not testimo-

nial.
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[**P55) We fully agree with those courts that have
rejected arguments regarding the "testimonial" nature of

scientific tesL reports such as the DNA reports involved

in this case_

[*38o] [*"P56] ]n holding that serology reports
were properly admitted even though the analyst who
prepared the repotts did not testify, the Supreme Court of
North Carolina stated in State v. Forte (2006), 360 N.C.

427, 435, 629 S.E.2d 137: "Under the Supreme Court's

analysis [in Crawforaj, the reports at issue here are not
testimonial. 'fhey do not fall into any of the categories
that the Supretne Court defined as unquestionably testi-
monial. These unsworn reports, containing the results of
[the preparer's] objective analysis of the evidettce, along
with routine chain of custody infortnation, do not bear
witness against defendant. **.* Instead, they are neutral,
having the power to exotterate as well as convict. Al-
tltough we acknowledge that the reports were prepared
with the understanding that eventual use in court was
possible or even probable, they were not prepared exclu-
sively for trial and [the preparerl has no intei-est in the
outcome of any trial in which the records migltt be used."

[**P57] In People v. Brown (2005), 9 Misc.3d 420,
424, 801 NY.S2d 709, the court reasoned:

[**P58] "The notes and records of tlte laboratory
teclmicians who tested the DNA samples in this case
were not made for investigative or prosecutorial purposes
bnt ratlier were inade for the routine purpose of ensuring
the accuracy of the testing doue in the laboratory and as a
foundation for forntulating the DNA profilc.

[**P591 "* **[T]he notes of the many laboratoty
personnel wlto conducted the four steps of DNA profil-
ing over several days were made during a routine, non-
adversarial process ineant to ensure accurate analysis and
not specifically prepared for trial. Because DNA testing
requires multiple steps done by multiple technicians over
multiple days, all of the steps in the process must be
documented for the beneftt of supervisots and techni-
cians who petform subsequent testing functions."

[**P60] "Ihis case is very similar to People v. Geier

(2007), 41 Cal. 4th 555, 61 Ca1. Rptr. 3d 580, 161 P.3d

104, a recent decision of the Sttp'eme Court of Califor-
nia. In a thorough and well-reasoned opinion, the Geier

ooutt specifically lield that the DNA repott at issue in
that case [***755] was not testimonial for Confronta-
tion Clause purposes, so that the defendant's Sixth
Amendment rights were not violated by its admission

into evidence. Id at 607, 61 CaLRptr.3d 580, 161 P.3d

104.

[**P61] In Geier, the prosecution contracted with a
private laboratory to conduct DNA testing. The prosecu-
tion's DNA expert--who did not personally conduct the
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testing but did sign the report as the supervisor of the
biologist who did the actual testing--testified that in her
opinion DNA extracted from vaginal swabs taken from
the victim matched a sample of the defendant's DNA.
The defendant argued that the DNA expere's testimony
violated his Sixth Amendrnent confrontation [*381]

riglit pursuant to Cra7,vford because the expert's opinion
was based on testing that the expert did not personally
conduct. Id at 593-594, 61 Cal.Rpb•.3d 580, 161 P.3d
104.

[*'P62] 'I'he defendant in Geier further argued that

under Crawford, the DNA repo t that was the basis of the
expett's testimony was testimonial "because it was a
statement 'made under circumstances that would lead an
objective witness reasonably to believe that the statement
would be available for use at a later trial."' Geier, 41

Ca1.4th at 598, 61 Cal.Rptr.3d 580, 161 P.3d 104, quot-

ing Crawford, 541 US. at 52, 124 S.Ct. 1354, 158
L.Ed.2d 177. The Geier court stated the issue as
"whether the admission of scientific evidence, like labo-
ratory reports, constitutes a testimonial statement ihat is
inadmissible unless the person who prepared the report
testifies or C'raxford's conditions--unavailability and a
prior opportunity for cross-examination--are met," and
tlten observed that comts disagree as to the answer. Id.

[**P63] The court noted that some courts adopt a
bright-line test concluding tlrat because scientific test
evidence (whether it be fingetprint analysis, autopsy re-
ports, serology reports, drug analysis reports, or DNA
reports) is prepared for possible use hr a criminal trial, it
is "testimonial" under Crawford As typical axamples of

this position, the court cited State v. Caulfield

(Minn.2006), 722 N. W.2d 304, attd Las Vegas v. YValsh
(2005), 121 Nev. 899, 121 Nev. 899, 124 P-3d 203; and
also the decision of the conrt of appeals below in this

case: State v. Crager, 164 Ohio App.3d 816, 2005 Ohio
6868, 844 N.E.2d 390. Geier, 41 Cal.4th at 599, 61
CalRptr.3d 580, 161 P.3d 704.

[**P64] The Geier court then noted that other
com'ts have held that scientific evidence is not testimo-
nial, even if it was prepared for possible use at trial.
Some courts base this conclusion on indications within
Crawford that such evidence does not inrplicate the

abuses the Confrontation Clause is meant to prevent, aud

other courts rely on Crawford's comments thai "business
t-ecords" generally are not within the scope of Confronta-
tion Clause concerns.Id.

[**P65] The Geier comt concluded that "[t]hese
more nuanced readings of Crawford reject those readings
that 'focus too narrowly on the question of whether a
document may be used in litigation. 'I'his was but one of
the several considerations that Crawford identified as
bearing on whether evidence is testimonial [and] [n]one
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of these factors was deemed dispositive.' (People v. So
Young Kirn (2006), 368 11l.App.3d 717, 720 859 N.E.2d
92, 307 111 Dec. 92, 94 [cettifieation of Breathalyzer
machine used to determine blood-alcohol content not
testimonial])." Geier, 41 Ca1.4th at 600, 61 Cal.Rptr.3d

580, 161 P.3d 104. Sce, also, People v. Johnson (2004),
121 Cal.App.4th 1409, 1412, 18 Ca1.Rptr.3d 230 ("A
laboratory repott does not 'bear testimony,' or function as
the equivalent of in-court testimony. If the preparer had
appeared to testify * * * he or she [1:**756] would
[*382] merely have authenticated the document); Com-
monwealth v. Yerde (2005), 444 Mass. 279, 283-284,
827 N.E.2d 701 (ceitifrcates of chetnical analysis
"merely state the results of a well-recognized scientific
test determining the composition and quantity of a sub-
stance" and have "very little kinsltip to the type of hear-
say the confrontation clau.se was intended to exclude * *
". [I]t is akin to a business or official record, which ttte
[Crawford] Court stated was nottestimonial in nature").

[**P66] After reviewing the various cases from
around the countay (including our decision in State v_

Craig), the Califotnia Suprcme Court in Geier con-
cluded, "While we have found no single analysis of the
applicability of Crawford and Davis to the kind of scien-
tific evidence at issue in this case to be entirely petsua-
sive, we are nonetheless more persuaded by those cases
conclnding that snch evidence is not testimonial, based
on otr own interpretation of Crawford and Davis."
Geier, 41 Cal.4th at 605, 61 Cal.Rptr.3d 580, 161 P.3d
104. The Geier court determined that the key factor for
determinitt,g that a scientific report is "testimonial" is
whether it "describes a past fact related to criminal activ-
ity" even when the report was made at the request of law
enforcement officers and was prepared for possible use
at trial. Id.

[**P67] In answering this key question in the ncga-

tive, the Geier court stated that the report of the DNA
analyst who did the actual testing "constitute[s] a con-
temporaneous recordation of observable events rather
than the documentation of past events. That is, [the ana-
lyst] recorded her observations regardittg the receipt of
the DNA samples, her preparation of the santples for
analysis, and the results of that analysis as she was actu-
ally perforniing those tasks, 'Thei-efore, when [she] made
these observations, [she]--like the declarant report'vrg an
emergency in Davis--[was] "not acting as [a] witness[];"
and [was] "not testifying.""' 1d at 605-606, 61

Cal.Rptr.3d 580, 161 P.3d 104, quoting United States v.

Ellis (C.A.7, 2006), 460 E.3d 920, 926-927.

[**P68] We agree with this analysis in Geier,
which specifically rejects the approach of those cotuts
tltat hold that laboratoty reports are testimouial "because
tlteir primary purpose was to establish a fact at trial re-
garding the defendant's guilt," Geier, id., including State
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v. March (Mo.2007), 216 S W.3d 663. Nlarch and deci-

sions like it improperly read Davis to find any statement
"testimottial" whenever it niight reasonably be expected
to be used at trial, when the inquiry actually should focus
ou "whetlte- the statement represents the contemporane-
ous recordation of observable events." Geier, 41 Ca1.4th
at 606 and 607, 61 CaLRptr_3d 580, 161 P.3d 104.

[**P69] In ultimately determining that the DNA
report at issue in that case was nontestimonial, the Geier

court observed that the report and notes of the DNA ana-
lyst who did the testing "were generated as part of a
standardized scientific [*383] protocol that she con-
ducted pursuant to her etnployment at [the lab]. While
tlte prosecutor undoubtedly hired [the lab] in the hope of
obtaining evidence against defendant, [the testing ana-
lyst] conducted her analysis, and made her notes and
report, as part of her job, not in order to incriminate de-
fendant. Moreover, to the extent [the testing analyst's]
notes, forms and report merely recount the procedures
slte used to analyze the DNA samples, they are not tliem-
selves accusatory, as DNA analysis can lead to either
incriminatory or exculpatory results. Finally, the accusa-
tory opinions in this case *** were reached and con-
veyed not through [***757] the nontestifying techni-
cian's laboratory notes and report, but by the testifying
witness.

[**P70] "* ** In simply following [the lab's] pro-
tocol of noting carefully each step of the DNA analysis,
recording wttat she did with each sample received, [the
testing analyst] did not 'bear witness' against defendant.
(State v. Forte, supra, 1360 N.C. at 4351 629 S.E.2d at p_
143.) Records of laboratory protocols followed and the
resulting raw data acquired are not accusatory. ']nstead,
they are neutral, having the power to exonerate as well as
convict.' Jbid" Geier, 41 Cal.41h at 607, 61 Cal.Rptr.3d

580, 161 P.3d 104.

III

[**P71] Based on the Gerer coutt's broad general-
ized conclusion that DNA and otlter scientific testittg
reports are manifestly not testimonial, any factual dis-
tinctions between the situation in that case and the sittta-
tion in the case sub judice are irrelevant for our purposes.
Thus, it makes no difference that the DNA testing in
Geier was done by a private laboratory in contrast to the
fact that BCl did the testing in the present case. Further-
nore, it makes no difference that the analyst who testi-

fied in Geier personally signed the DNA report, in con-
trast to the facts bere that Wiechman did not sign either
DNA report and specifically participated only in the
"second round" of DNA testing that produced State's
Exhibit 57. Due to the nature of the Gefer court's fianda-
mental reasoning, its conclusion that DNA reports are
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nontestinionial is fully applicable to the circumstances of
this case as persuasive authority.

[**P72] The reasoning of Geier is also fully con-

sistent with our reasoning and result in Craig. See 110
Ohio St.3d 306, 2006 Ohio 4571, 853 N.E.2d 621. The
DNA reports at issue in this case are no different frorn
the autopsy report at issue in Craig for Confrontation
Clause putposes. Under Evid.R. 803(6), the reports are
business records of scientific tests that are nontestimonial
under Crawford and Davis. The reports fall well outside
the "core class" of statemeuts identified in Crawford that

may implicate the Confrontation Clause. Furthermore, in
this case Wiechn an was a qualified expertwho was sub-
ject to cross-examination, as was the testifying doctor in
Craig. When DNA reports are [*384] properly detsr-
mined to be nontestimonial, it necessarily follows that
Crager's Sixth Amendment Confrontation Clause rights

were not violated_

[**P73] Although we aclarowledge that the record
shows that Wiechnian played no role in developing the
DNA analysis that resulted in State's Exhibit 56 in this
case, that concern is irrelevant. As in Geier and in Craig,
the testifying witness, Wiecltman, conveyed the "testi-
monial" aspects of the DNA results against Crager, and
Wiechman was subject to cross-examination. Just as in

Craig, the defense had the opporttmity to question
Wiechman "about the procedures that were perfonned,
the test results, aud [Itis] expert opinion about" the con-
clusions to be drawn from the DNA reports. Id., 110
Ohio St.3d 306, 2006 Ohio 4571, 853 N.E.2d 621, at P
79. Wiechman had fully reviewed the complete file, not
just the DNA reports admitted ivrio evidence and not just
the report he participated in preparing, and had reached
Itis own conclusions about both reports "to a reasonable
degree of scientific certainty." It is thus of no itnport that
he did not actively participate in both rounds of DNA
testing.

[**P741 An examination of defense counsel's
cross-examination of Wiechman reveals that this case
does not implicate the types of abuses that concerned the
Crauford court. Crager did not challenge the specific
testing protocol or the accuracy of [***758] the raw
data. There is no indication in the questions or in
Wiechinan's responses that there were any flaws in the
testing itself. Ratlier, defense counsel principally ques-
tioned Wiechman about general rnatters known to any
DNA expert, such as the limits of what DNA testing can
establish. When defense counsel did question the specif-
ics of the DNA test results in this case, Wiechman was
fully qualified to, and did, answer any questions defense
counselasked.

[**P75] Fmthermore, for the most part Wiechinan
responded with aoswers that helped the defense make its
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points, such as lhat DNA testuig cannot establish how a
particular stain caine to be on a particular item or when a
person's DNA might have appeared on an itern. In addi-
tion, defense counsel was able to establish througJt
Wiechman's testimony that sotne items that could have
been tested wei-e not. As with the autopsy in Craig,
Wiechman readily asserted that he himself had not done
the actual DNA testing, so the jury was well aware of
that fact.

[**P76] It is apparent that Crager's right to con-
frontation was not at all affected by Wiechman's testi-
mony. Moreover, if Duvall, who actually did the DNA
testing, had testified instead of Wieclnnan, her responses
to defense counsel's questions likely would have been
very similar, if not identical, to Wie-chinan's_ There are
no indications that Crager was not able to conduct a
meaningful cross-examinatiott conceming State's Exliibit
56.

[*385] [**P77] As a final matter, the practical re-
sults of affinning the judgment of the court of appeals in
this case would be problematical. If all DNA analysts
who had actively participated in the testing and review
process that generated the DNA reports were unavailable
to testify (for exatnple, if all had died), should that mean
that no expert DNA witne.ss, after reviewing the t-elevant
materials, would have been qualified to testify? If that
wcre the sintation, would the DNA tests have to be re-
done, even though there are no questions about the accu-
racy of the tests, and there are no indications of ally dis-
crepancios? These potential consequences seetn espe-
cially incongruous when viewed in light of the consid-
erations discussed above, i.e., that records of laboratory
protocols followed and of the resulting raw data are not
accusatory and therefore are not "testimonial."

[**P78] For all the foregoing reasons, we hold that
records of scientific tests are not "testi nonial" under
Crawford. This conclusion applies to include those situa-
tions in which the tests are conducted by a government
agency at the request of the state for the specific purpose
of potentially being used as evidence in the criminal
prosecution of a particular individual.

[*"P79] We further hold that a criminal defendant's
constitutional right to confrontation is not violated wlten
a qualified expert DNA analyst testifies at trial in place
of the DNA analyst who actually conducted ttie testing.
In that situation, the testifying expert analyst is the wit-
ness who is subject to cross-exaniination and is the one
who presents the true "testimonial" statements.

[**P80] Accordingly, we reverse the judgment of
the court of appeals. We remand the cause to that court
to address the unresolved assignments of error that it
found moot and therefore did not address.
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Judgment reversed

aud cause remanded.

LUNDBERG STRATTON, O'DONNELL, and
LANZINGER, JJ., concur.

[***759] KLINE,.I., concurs separately.

MOYER, C.J., and PFEIFER, J., dissent.

ROGER L. KLINE, J., of the Foutth Appellate Dis-
trict, sitting for CUPP,.t.

CONCUR BY: KLINE

CONCUR

KLINE, .I., concurring.

[**P81] I concur witlt the niajority opinion and
find that the DNA reports at issue in this case are busi-
ness records that are not "testhnonial" under Cran+ford v.
Washington (2004), 541 US. 36, 124 S.Ct. 7354, 158
L.Ed2d 177. 1 write separately to explain why I respect-
fully disagrec with the lower court's holding that "the
fact that these [DNA] reports are prepared solely for
prosecution [''386] makes them testinlonial." (Emphasis
added.) State v. Crager, 164 Ohio App.3d 816, 2005
Ohio 6868, 844 N.E.2d 390, P37. In my view, absent
evidence to the contrary, it should be presumed that the
prunary pupose behind any county prosecutor's request
for DNA analysis is to seek justice, not merely to prose-
cute or convict a defendant.

["*P82] In Ohio, the county prosecutor is reqttired
to follow a code of ethics. As in et7ect at the relevant
time, Canon 7 of the Code of Professional Responsibil-
ity, EC 7-13 provides:

[**P831 "The responsibility of a public prosecutor
differs from that of the usual advocate; his dury is to seek
jvestice, not tnerely to convict. This special duty exists
because: (1) the prosecutor represetts the sovereign and
therefore should use restraint in the discretionary exer-
cise of govemmeatal powers, such as in the selection of
cases to prosecute; (2) during trial the prosecutor is not
only an advocate but he also may tnake decisions nor-
mally made by an individual client, and those affecting
the public interest should be fair to all; and (3) in our
system of criminal justice the aceused is to be given the
benefit of all reasonable dottbts." (Emphasis added.)

[**P84] Here, the prosecutor asked BCI for the
DNA analysis through glasses of justice, not glasses of
conviction. Prosecutors' decisions are to "be fair to all."
Id. 1'his includes Crager_ When the prosecutor asked for
the analysis, lre cettainly did not know the results. At the
precise time he asked, the future DNA results could (t)
exonerate Crager and eliminate the need for a trial or
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prosecution or (2) implicate Crager and require a trial or
prosecution. '1'he record detnonstrates that the prosecu-
tor's conduct in this area compotts with this higlt stan-
dard of professional responsibility.

[**P85] DNA expert Steven M. Wiechman testi-
fied to the guidelines BCI follows when conducting its
tests. He said, "[U]Itimately it's the Prosecutot''s decision
on what we'll actually look at." However, lie stated that
the prosecutor does not dictate the results and that BCI is
"an nnbiased agency."

[**P86] Therefore, in tny view, when BCI fol-
lowed its "unbiased" guidelines and prepared the busi-
ness records at the request and general direction of the
county prosecutor, it did so with the primary purpose of
seeking justice. Justice may, or may not, require prosecu-
tton.

[**P871 Accordingly, in the context of this expla-
nation, I concur with the majority ophtion.

DISSENTBY: PFEIFFR

DISSENT

PFEIFER, J., dissenting.

[*387] [**P88] Because the majority opinion is
contrary to the Sttpreme CourCs holding in Crawford v.
Washington (2004), 541 U.S. 36, 124 S.Ct. 1354, 158
L.Ed2d 177, conflicts with syllabus law from this court's

recent decision in State v. Stahl, 111 Ohio St.3d 186,

2006 Ohio 5482, 855 NE.2d 834, and Ihnits a defen-
dant's ability to cross-examine [***760] the person who
has produced a DNA report that essentially identifies
him as the perpetrator, I dissent.

[**P89] DNA evidence has become the "smoking
gun" in criminal trials. It can be a powerful tool for con-
viction or exoneration. DNA evidence is too central to
prosecution to allow the rotttine introduction of such
evidence as a business record. To do so would permit a
records clerk to present the most inipottant piece of evi-
dence agaurist a defendant without allowing that defen-
dant to cross-examine the person responsible for prepar-
ing the report.

[**P90] The most important piece of evidence in
this case is State's Exhibit 56, the DNA report that identi-
fies Esta Boyd's blood on defendant Crager's shitt. Steve
Wieclrman testified regarding the contents of that repott
and to its ultimate conclusion. Through Wiechman's tes-
timony, State's Exhibit 56 was etrtered into evidence. But
one inescapable fact finally emerges well into the major-
ity opinion: Wiechman played no role in producing
State's Exhibit 56. "I'he majority opinion cites Wiecli-
man's testimony that he "technically reviewed" the work
of tlte DNA analyst, Jennifer Duvall, who did the actual

Page 11

testing on the blood samples in State's Exhibit 56. 'fhe
majority opinion describes that technical review, and
states that "W iechman stated that wlten Ize did the techni-
cal review he did not know wlten the case v3ould be tried
or that lte would be testifying." The only problem is that
Wiechnian did not, in fact, technically review State's
Exhibit 56. '1'hat fact emerges farther into the majority
opinion, though it is treated as unremarkable by the ma-
jority: "On cross-examination, Wiechman stated that he
'actually technically reviewed the second [round of test-
ing], but in preparation for court I reviewed, unofficially
to prepare for testimony, I reviewed the entire case file."'
So, despite the majority's citing of Wiechman's testimony
that when he did his technical review, "he did not know
when the case would be tried or that he would be testify-
ing," the truth is that Wiechtnan did not conduct the
teclniical review of State's Exhibit 56, but instead "re-
viewed" Duvall's file regarding State's Exhibit 56 for the
sole purpose of preparing to testify.

[**P91] Though he had nothhig to do with prepar-
ing the DNA report that became State's Exhibit 56,
Wiecfunan testified about its contents. His testimony
regarding State's Exhibit 56 was largely a recitation of
Duvall's report:

[**P92] "Q: And showing you what's been marked
as State's Fxhibit 56, can you identify that for us?

[*388] [**P93] "A: Yes. This appears to be a
copy of Jennifer Duvall's report regardhtg this case.

['`*P94] "Q: And does thafcontain the findings and
conclusions that you have testified to thus far?

[**P95] "A: Yes, it does.

['"*P96] "Q: And are those findings and conclu-
sions determinations you would hold to a reasonable
degree of scientific cettainty?

[**P97] "A: Yes.

[**P98] With this factual background established,
the inrport of the majority's holding becomes clearer. The
majority holds that a DNA report can be admitted into
evidenee without the person who produced it having to
testify about it. Under the majority's ruling, a defendant's
rights under the Confrontation Clause are not affected
when one DNA expert testifies as to the contents of an-
other DNA expert's DNA report, even when the nontesti-
fying DNA expert's report is admitted into evidence
[***761] based upon the testifying witness's testimony.

[''"*P99] In Crawford v_ Washington, 541 U.S. at
53-54, 124 S.Ct. 1354, 158 L.Ed.2d 177, the Supreme
Court of the United States stated that the Confrontation

Clause bars "admission of testimonial statetnents of a
witness who did not appear at trial tmless he was un-
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available to testify, and the defendant had had a prior
opportunity for cross-examination."

[**P100] Ihe court in Crawford left "for anothcr
day any effort to spell out a comprehensive definition of
'testitnonial."' Crawford, 541 U.S at 68, 124 S.Ct. 1354,
158 L.Ed2d 177. That day has yet to arrive, but the court

in Crrnvford noted "various fotmulations" of the "core
class" of testinionial statements, without adopting one as
definitive: (1) ex patte in-court testimony or its equiva-
lent, such as affidavits, custodial intetrogations, prior
testimony for which the defendant had no opporttmity to
cross-examine, or other pretrial statements that decla-
rants would reasonably expect to be used in a prosecu-
tion, (2) extrajudicial statements in formalized testimo-
nial materials, strch as affidavits, depositions, prior tes-
timony, or confessions, or (3) statements made under
circumstances which would lead an objective witness to
a reasonable belief that the stateinent could be used at a
later trial. Crataford, 541 U.S. at 51-52, 124 S.Ct. 1354,
158 L.Ed2d 177_

[**P101] In State v. Stahl, III Ohio St.3d 186,
2006 Ohio 5482, 855 N.F,.2d 834, this court adopted as
definitive ttte third of the fornrulations discussed by ttte
Crawford court:

[**P102] "For Confrontation Clause purposes, a
testimonial statement inctudes one tnade 'under circttm-
stances which would lead an objective witness reasona-
bly to believe that the statemeut would be available for
use at a later trial."' Id at [*389] paragraph one of the

syllabus, quoting Crawford at 52, 124 S.Ct_ 1354, 158
L.Ed2d177.

[*`P703] 'I'he ntajority tries to ignore Stahl and its

first syllabus paragraph, adopting curious reasoning.

The majority writes that "Stahl has no application here

because Stahl involved the testimonial nature of actual
oral 'statements' of a declarant and did not involve re-
cords of scientific tests or the I>usiness-records exception
to the hearsay rule." The majority acts as if non-oral
statements are not "actual.". Are rton-oral statemenls

pretend? The Stahl syllabus is not self-limiting to "actual
oral statements" -- it applies to "statements." Evidlt.

801(A) defnes a "statement" as "(1) an oral or written
assertion or (2) nonverbal conduct of a person, if it is
intended by the person as an assertion." The written as-
sertions in State's Exhibit 56 are most certainly state-
ments, and Stahl most certainly applies to those state-
ments_ Stahl cannot be ignored in this case.

[**P]04] The majority instead attempts to rely on
State v. Crai,g 110 Ohio St.3d 306, 2006 Ohio 4571, 853
N.E.2d 621, a case that predates Stahl. In Craig, this
court considered the admissibility of an autopsy report
prepared by a doctor who was no longer affiliatsd witb
the medical examiner's office. In Craig, Dr. Lisa ICohter,
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the Sumrnit Couuty medical examiner at the time of the
uial, testified about a murder victitn's autopsy even
tltough another doctor, who had retired prior to the trial,
had actually perfortned the autopsy. Dr. Kohler testified
that she had reviewed all the materials prepared in con-
nection with the autopsy, but the defense objected to her
testimony, arguing that she laclced firsthand knowledge
of the autopsy. Id. at P 73. Dr. ICohler provided her own
expert testimony on the cause and time of death,
[***762] attd the trial court admitted the autopsy report
into evidence.

[*"P 105] This court held in Craig that Kohler's tes-
timony and the admission of the autopsy report into evi-
dence did riot violate the defendant's rights under the
Confi•ontatian Clause. The court adopted "tlte majority
view under Crawford * * * that autopsy records are ad-
missible as nontestimotval business records" and held
that "Dr. Kohler's expert testimony about the aulopsy
findings, ttte test results, and her opinion about the cause
of death did not violate the defendant's confrontation

rights." Craig, 110 Ohio St.3d 306, 2006 Ohio 4571, 853
N.E.2d 621, P 88.

[**P106] We called the autopsy report in Craig
"'the quintessential busiuess record"' and found that
"'such records or statemettts are not testimonial in nature
because they are prepared in the ordinary course of regu-
larly conducted business and are "by their nature" not
prepared for litigation."' Id at P 82, quoting People v.
Durio (2005), 7 Misc•.3d 729, 734, 794 N.Y.S.2d 863.
Although [*390] this court used the term "business re-
cords," our detennination that the autopsy report was
nontesttmonial was the key holding in Craig_

[*"P107] The Confi,ontation Clause "applies to

'witnesses' against the accused" (Emphasis added.)
Crawford, 541 U.S. at 51, 124 S.Ct. I354, 158 L.Ed.2d
) 77. A coroner is concented with how the decedent died
ratlier than who may have killed him. Thus, the coroner
is not a "witness" against a specific person when he or
she prepares a report from an autopsy. A coroner's report
is not done at the behest of the prosecution in preparation

for litigation; it is done pursuant to statute. See R.C.
313.13](B).

[**P108] That is in contrast with the DNA reports
in this case. BCI is an arm of law enforcentent, a statuto-
rily created bureau within the office of the attoniey gen-
eral. R.C. 109.51. BCI is called upon by the General As-
sembly to "aid law enforcement officers in solving
crimes and coutrolling criminal activity." R.C. 109.52.
The lab work was perfonned at the behest of the prose-
cutor. Lab personnel interacted with the prosecutor's of-
fice regat-ding how to proceed with the case. In perform-
ing the tests, lab personnel were attempting to prove the
involvement of Crager. Among the items tested were
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Crager's atticles of clothing. The lab personnel objec-
tively had to believe that their findings would be used at
trial against a known defendant. That they were perform-
ing their normal business activities in producing the re-
ports does not make tfteir repotts nontestimonial. The
reports were prepared in anticipation of litigation and are
thus testimonial under Stahl.

[**P109] Whether evidence fits or does not fit into
a hearsay exception such as the business-records excep-
tion is not relevant for Confrontation Clause purposes.
The key question is whetltet' the evidence is testimonial,
that is, whether an objective withess would t-easonably
believe that a statement would be used at trial. A busi-
ness record fran a tetephone cotnpany does not require
an opportunity for cross-examination becaase those re-
cords are not generated in order to be used in criminal
prosecutions. Tltey do not implicate the Confrontation
Clause not because of the label "business records" but
because of their chaiacter. To label sometbing a business
record when it catalogues the activity of an entity fike
BCI, whose business is analyzing evidence in pursuit of
convictions, does not remove that record from the pur-
view of the Confi-ontation Clause. "When a laboratory
report is created for the putpose of prosecuting a criminal
defendant, * * * it is testimoniaL" State v. March
(Ado.2007), 216 S.W3d 663, 667. In [*`*763] March,
the cotut fotntd that the Confrontation Clause was vio-
lated when the analyst who identified a substance as co-
caine in a drug case did not testify regarding his report.
"I'he prosecution instead called a records custodian to
testify about the report. The cotut in State v. CauUield
(Minn.2006), 722 N.W.2d 304, similarly held that a dnig
report prepared by a bureau of criminal itrvestigations
["391] was testimonial. In Las Vegas v. Walsh (2005),
721 Nev. 899, 124 P.3d 203, the court held that an affi-
davit prepared for use at trial is testimonial. That case
involved art affidavit from a nurse who drew blood from
a defendant for a blood-alcohol test.

[**PI10] Finding that DNA reports are testimonial
in this case would not create an unnecessary practical
ltardship for the state in future cases. Although the re-
potts adtnitted ittto evidence in this case contained the
signature of Duval] alone, the practical reality of a DNA
analysis is that it represents the work of more than one
person. As Wiechman testified, the protocol in place at
BCI required input from two analysts aud a supervisor on
every DNA report. One analyst perfornts the tests, a sec-
ond reviews the results, and a supervisor reviews tltetn
agaut. Since more than one person is responsible for the
pt-oduction ol' a DNA report, more than one person can
testify as to the contents of a report.

[**P111] In State v. Williarns (2002), 2002 WI58,
253 Wis.2d 99, 644 N. W2d 919, the Wisconsin Supreme
Court considered the trial court's admission of testimony
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regarding lab test results indicating that a substance the
defendant possessed was cocaine. The analyst who con-
ducted the tests determining that the substance was co-
caine did not testify, but a tmit leader in the drug identi-
ftcation section of thc crime lab who had petformed the
peer review of those tests did testify. 'fhe court held that
"tite presence and availaliility for cross-exantination of a
ltigltly qualified witness, who is fanriliar with the proce-
dures at hattd, sttpervises or reviews the work of the test-
ing analyst, and renders her own expert opinion is suffi-
cient to protect a defendant's right to confrontation, de-
spite the fact that the expert was not the person wlio per-
formed the mechanics of the original tests." Williatns at
114,644NW!2d919.

[*'°PI12] 'I'o satisfy the defendant's confrontation
rights, ttte testifying witness tnust be actively involved in
ttte preparation of the report lie is testifying about:

['*P113] "The right to confrontation is not satis-
fied wlten the government produces a witness who does
nothing but summarize out-of-court statements and opin-
ions made by others. [tlnited States v. Lawson (C.A.7,
1981), 653 F.2d 299, 302].

[**P1141 "The critical point illustrated by Lawson
is the distinction between an expett wlto forms an opu7-
ion based in patt on the work of otlters and att expert
who merely summarizes the worlc of others. In short, one
expert cannot act as a mere conduit for the opinion of
another." Williams, 253 Was.2d at 113, 644 X W.2d 919.

[**P115] Here, Wiec}nnan played no role in the
development of the DNA analysis introduced as State's
Exhibit 56. He was not the lead analyst, he did not per-
form the technical review, and he did not perform a su-
pervisoty role. Had lte [*392] filled any of those roles
for State's Exhibit 56, he could have testified and not
affected Crager's rights under the Confrontation Clause.

[**PI]6] Tlte majority states that had Duvall testi-
fied instead of Wiechman, her testimony would have
been "very similar, if not identical, to Wiechman's." Cer-
tainly, Wiechman was vety familiar witlt reports like
State's Exhibit 56, which are [***764] rontinely pt'o-
duced by respected laboratories every day. Bttt courts
must take care not to assume reliability, and thus admis-
sibility, based upon the source of ihe report: "Dispensing
with confrontation because testimony is obviously reli-
able is akin to dispensing with jury trial because a defen-
dant is obviously guilty. This is not what the Sixth
Amendinent prescribes." Crawfort( 541 U.S. at 62, 124
S'.Ct. 1354, 158 LEd2d 177. A focus on presumed reli-
ability of reports is a remnant of Roberts. As the court
said in Crawford:

[**P117] "To be sure, the Clause's ultimate goal is
to ensure reliability of evidence, but it is a procedural
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rather than a substantive guarantee. It cotnmands, not
that evidence be reliable, but that reliability be assessed
in a particular manner: by testing in the crucible of eross-
examination." Id. at 61, 124 S.Ct. 1354, 158 L.Bd2d

177.

[*`P118] 7'he lab report conclusively identified
Boyd's blood on Crager's shirt. That report was admitted
into evidence. That report was not Wiechman's work,
and the report does not become admissible simply be-
cause Wiechman read from it: "[W]e do not think it con-
ceivable that the protections of the Confrontation Clause
can readily be evaded by having a note-taking policeman
recite the unswom hearsay testimony of the declarant,
instead of having the declarant sign a deposition." (L.m-
phasis sic.) Davis v. Washington (2006), 547 U.S. 813,
126SCt. 2266, 2276, 165 L.Ed2d 224.

[**P119] The majority makes tnuch of the Califor-
nia Supreme Court's holding in People v. Geier (2007),
41 Ca1.4th 555, 61 Cal.Rptr.3d 580, 161 P.3d 104.

Geier differs from this case in hnportant aspects. First,
the California St preme Court is not duty-bound to fol-
low this cotnt's precedent, specifically this court's recent
syllabus holding in Stahl ihat "[f]or Confrontation Clause
purposes, a testimonial statement includes one niade 'un-
der circumstances which would lead an objective witness
reasonably to believe that the statement would be avail-
able for use at a later ttial."' Stahl, 111 Ohio St.3d 186,
2006 Ohio 5482, 855 NE.2d 834, at paragraph one qf

the syllabus, quoting Crawfbrc; 541 U.S. at 52, 124

S. Ct. 1354, 158 L. Ed.2d 177.

[**P120] Second, Geier is the result of an entirely

different factual scenario. In Geier, Dr. Cotton, the testi-

fying witness, was a laboratoty director for Cellmark, "a
private, for-profit company that petforms DNA testing in
paternity and criminal cases." Id. at 594, 61 Cal.Rptr.3d

580, 161 P.3d 104. Cotton did ttot conduct the DNA
analysis lterself, but was the supervisor of the person
who [*393] analyzed the DNA samples, artd Cotton
cosigned the DNA report as well as two follow-up letters
to the law enforcement agency involved in the case. 1d.

at 596, 61 Ca[.Itptr.3d 580, 161 P.3d 104. Further, the

Geier court relied on the fact that the match found be-
tween the defendant's DNA and DNA taken from the
victitn -- that is, tlte core accusation against the defen-
dant -- was the work of Cotton, not the analyst:

[**P121] "[T]o the extent [that the analyst's] notes,
fot-tns and report merely recount the procedures she used
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to analyze the DNA samples, they are not thetnselves
accusatory, as DNA analysis can lead to either inerimina-
tory or exculpatoty results. ***[T]he accusatory opin-
ions in this case -- that defendant's DNA matched that
taken from the victitn's vagina and tirat such a result was
very unlikely unless defendant was the donor -- were
reached and conveyed not through the nontestifying
technician's laboratory ttotes and report, but by the testi-
fing witness, Dr. [***765] Cotton." ld. at 607, 61

Cal.Rptr.3d 580, 161 P.3d 104.

[**P122] In contrast, ttte trial cant here admitted
the DNA report prepared by the nontestifying witness,
Duvall, and that report contained the darnning accusatory
opinion that Boyd's blood was on Crager's shirt. 1'his
case is thus entirely factually distingnishable from Geier.

[**P123] This case also differs frotn another case
cited by the majority, State v. Forte (2006), 360 N.C.

427, 629 S.E.2d 137, which presents a "cold case" sce-
nario not present in this case. In Lbrte, DNA fi-om vic-
tims of an unknown assailant was collected and analyzed
in 1990 by a State Bureau o1' Investigation agent, D.J.
Spittle. In 2001, the defendant's DNA, recorded in a da-
tabase during the 1990s, was matched with the DNA
Spittle had analyzed in 1990. Spittle was tutavailable to
testify at the defendant's trial, but his supervisor intro-
duced Spittle's reports iuto evidence. The Forle coutt
found that the reports, containing the results of Spittle's
objective analysis of the evidence, along with routine
chain of custody information, "[did] not bear wituess
against [tlte] defendant." Forte, 360 N.C_ at 435, 629

S.E_2d 137. The court fonnd that "[a]lthough * * * the
reports were prepared with the mtderstanding that even-
tual use in court was possible or even probable, they
were not prepared exchisively for trial and that Spittle
had no interest in the outcome of any trial in which the
records might be used." Id. Here, as opposed to Forte,
the DNA report was created for the purpose of prosecut-
ing a known defendant.

["*P124] Since Wiecl man was involved in no way
in the preparation of State's Exhibit 56, and since neither
the actual preparer, nor the technical reviewer, nor the
supervisor testified, Crager was not able to conduct a
meaningfirl cross-examination of a person responsible
for the preparation of the report that was ["394] ulti-
mately admitted in to evidence. Thus, Crager's rights
under the Cotqfrontation Clattse were violated.

MOYER, C.J., concurs in the foregoing opinion.
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[***1056] [*1210] [**P1] This court issued its
judgment in this cause on December 27, 2007. State v.

Crager, 116 Olrio St.3d 369, 2007 Ohio 6840, 879
N.E.2d 745.

[**P2] On June 29, 2009, the Supremc Court of the
United States vacated that judgment and ren anded the
cause to this court for further consideration in light of
Melendez-Diaz v. Mas.rachusetts (2009), 557 U.S. , 129

S.Ct. 2527, 174 L.ED.2d 314.

["P3] Because the trial court has not had an op-
porhuuty to address the admissibility of the DNA evi-
dence admitted at the trial in light of the holding in
Meleitdez-Diaz v. Massachusetts, we sua sponte vacate
the judgmcnt of the trial court and remand the cause to
the trial court for a new trial consistent with Meleadez-

Diaz v. Massachusetts.

MOYER, C.J., and PFEFER, LUNDBERG
STRATTON, O'CONNOR, O'DONNELL,
LANZINGER, and CUPP, JJ., concur.

OPINION
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