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ANDERSON/MALTBIE PARTNERSHIP

And

Case No. 2009- o
LKH VICTORY CORP (dba CINCINNATI

COLLEGE PREPARATORY ACADEMY) -
Appellees,
v.

Appeal from Ohio Board of Tax Appeals
WILLIAM W. WILKINS, ,

(RICHARD A. LEVIN), : Case No. 2007-A-11
Ohio Tax Commissioner, .

Appellant.

NOTICE OF APPEAL

Appellant, Richard A. Levin, Tax Commissioner of Ohio, hereby gives notice of his
appeal to the Supreme Court of Ohio from a Decision and Order of the Ohio Board of Tax
Appeals (the “Board”) jouwmnalized in Case No. 2007-A-11 on August 18, 2009, A true copy of
the Decision and Order of the Board being appealed is attached hercto as Exhibit A and
incorporated herein by reference. This appeal is filed as a matter of right pursuant to Revised
Code (“R.C.") 5717.04.

Appellant complains of the following errors in the Decision and Ozder of the Board:

1. The Board erred as a matler of fact and law in holding that the subject property qualified
for real property exemption under R.C. 5709.07({A)(1), and in reversing the appeif;mi Tax
Commissioner’s final deternnation denying the R.C. 5709.07(A)(1) exemption claim for

‘that property. The Board erred in failing to strietly construc ﬁm R.C. 5709.07(AX1)
exemption against the claim of exemption because tax exemptions are in derogation of

the rights of all other taxpayers.
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2. ‘The Board erred in failing to hold that the for-profit, commercial lease of the subject |
property by the appellee owner, Anderson/Maltbie Partnership (“AMP™), a for-profit
entity cngaged in comupercial leasing, disqualified the property from the R.C.
5709.07(AX1) exemption. The Board erved in failing o hold that AMP’s use of the
subject property in a for-profit commercial venture, in competition with other for-profit
businesses engaged in commercial leasing, disqualified it from exemption under R.C,
5709.07(A)(1).

3. The Board erred in granting real property tax exemption to the subject property because
AMP’s leasing of the subject property to LKH Victory Corp. d/b/a Cincinnati College
Preparatory Academy (“CCPA”) was, as found hy‘ the Tax Commissioner, for the sole
purpose of AMP’s profiting from rental payments under the lease.

4. The Board erred by failing to hold that AMP’s subétantial annual rental in the amount of
$275,496.48 per year warrants a denial of the R.C, 5709.07(A)(1) exemption, due to the
property being “leased or otherwise used with a view to profit” within the meaning of
that exemption. The Board erred in holding that even though the property produces
substantial inoéme for its lessorfowner, AMP, the property qualifics for the exemption.

5. The Board erred in focusing solely on the lessee’s, CCPA’s, use of the pmpei'ty when
defermining the “use” of the subject property for R.C. 5709.07(A)1) exemption

_ purposes. The Board should have affimmed the aﬁpellant Comunissioner’s detcrminatidn
that because AMD was “using” the leased ﬁropcny with a view to profit in its owa for-
profit business that such for-profit use disqualified AMP from entitlement to the R.C.

57020 AL exemption.
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Whetefore, the Appellant Tax Commissioner requests that the Court reverse the

unreasonable and uplawful decision of the Board and remand the matter for issuance of an Ovder

denying AMP’s application for real property tax exeroption for tax year 2002. Appellant further

fﬁquests remand so that the Board may deny AMP’s request for the remission of taxes and

interest for tax years 2001 and 2000,

Respectfully submitted,
RICHARD CORDRAY
Aftorney General of Chio

£ ; Tl N
SOPHYA HUSSAIN (0081326)
Assistant Attormey General
30 Yast Broad Street, 25 Floor
Columbus, Ohio 43215
Telephone: (614) 466-5967
Facsimile: (614) 466-8226
sophiahussain@ohioattormeygeneral. gov

Counsel of Appellee Richiard A. Levin,
Ohto Tax Commissioner
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OHLO BOARD OF TAX APPEALS

_ Anderson/Malibie Partrership and LKH )

Victory Corp (d/bfa Cincinnatt College )
Preparatory Academy), )
- 3} CASENO. 2007-A-11
Appellants, }
¥ {REAL PROPERTY TAX EXEMPTION)
vs. ) '
) DECISION AND ORDER
William W, Wilkins, Tax Commissioner ) :
of (o, )
: )
Appellee. . }
APPEARANCES:
For the Appellants - Bastian & Swith Ld,
Graham A Blohm
Onc Seapate, 24" Floor
P.O. Box 10032
Toledo, Ohic 436990032
" ¥or the Appetlce - Richard Cordray
Attorney General of Chio
 Sophia Hussain
Assistant Atforpey General

30 East Broad Strect, 25 Floor
Columbus, Ohio 43215

Bntered  AUG 18 2008

Ms. Margulies, Mr. Johrendt, and Mx, Dunlap concur.

This matter is before the Board of Tax Appeals upon a notice of appeal filed by
appellants Anderson/Malthie Pattnership (“Anderson/Malthie™ and LKH Victory Corp
(d/b/a Cincinnati College Preparatory Academy) (“CCPA™). Appellants appeal from a final

determination of the Tax Commissioner, in which the commissioner denied their application

for exemption of real property from taxation for tax year 2002 and remission of tazes and

Exhibit a
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interest for tax years 1999 through 2001, bt granied remission of all penalties charged for

tax years 2000-2004. This matter is submitted to the board based upon the appellants’ notice

of-appeal, the statutory transcript (“8.1.7) certified to this board by the Tax Commissioner,

fhe stipulation of facts (“Stip.”) submitted by the parties in Heu of appeating at a bearing,

including exhibits, and the briefs of counsel.

tnstant matter, as follows:

-

“The vecord reflects that the property was acquired by the
applicant Anderson/Maltbie Partnership ***, a  for-profit
parinership, on June 23, 1987, The partnership is comprised of
real estate enfrepreneurs and developers William T. Malibie I,
CEO of Wm. Malthic and Associates, an international
commercial real esiate brokerage and consulting company, and
Jeffrey R. Anderson, a commercial teal estate broker and
developer. On July 28, 1999 the applicant entered into a lease
contract (as amended) with LKH Victory Corporation ***  a
non-profit enfily, wherein Anderson/Maltbie leases property to
LK for the purposes of operating a school, Cin¢innati College
Preparatory Academy ***. Tt is noted that while the subject
property 1s located at 315 'W. Twelfth Street in Cincinnati, the
lease designates the property to be nsed by the school as 1141
Central Packway. Tt is noted that the 1141 Cenfial Parkway

address and 1425 Linn Street are both listed in the yecord as the
school locations.,

“The applicant requests exemption pursuant to R.C.
5709.07(A)(1)}, which provides in part: “[tthe following property
shall be exompt from taxation: [pjublic schoolhouses, the books
and furniture in thers, and the ground attached to them pecessary
for the proper occupancy, use, and ecnjoyment of the
schoothouses, and not leased or otherwise used with a view 1o
profit.” The Ohio Supreme Court held that a private, profit-
aking venture does not use property for exempt or charitable
purposes. **F While the record reflects that Anderson/Maltvie

. In his final determination, the Tax Comumssioner simmatized the facts of the

' Appellants acknowledged in their post-hearing brief to this board that they are not entitled to a remission; of
tax, inferest, and penalty for tax year 1999, pursnant to the provisions of R.C. 5713.08. Briefat 2,
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leased some property to the charter school for approximately
$300,000 per year, there is no evidence that the subject properly
is uged for anything other than a profit-making venture.

gk

“The record refleets that the property was pot leased to the LKH-
school and/or used for an exempt purpose until, at the eadiest,
the October 7, 1999 lease date. Prior to the lease the property
was used by Anderson/Malibie for other forprofit business
purposes. The applicant cursently has the subject propexty histed
for sale at an asking price of $1,200,000. *** Further, the lease
for the subject years mandates a rental amount of $250,000
annually for years one through five, $275,000 yoarly for years six

ttrongh ten, and $300,000 per year for years eleven through
fifteen, *¥*

oo

! ‘_ k wx% {he propetty is mol entifled to exemption as leased or
' ‘ otherwise nsed with a view to profit by the owner.” 8.T. at 1.2, 4,

In response to fhe foregding determination by the Tax Commissioner, the
appellants filed a notice of appeal with this board, specifying the following errors:

“(a) By bolding that the real property subject to the Real Property
Tax Bxemption and Remission application {i.¢., the real propetty
; ' located at 1141 Ceniral Padkway, Cincinmati, Ohio (which is also
commotly kaown as 315 W. Twelfth Street, Cincinnati, Ohio)
aud having Hamilton County, Ohio real property parcel numbex
076-0001-0010-00 was not entitled to a {ax exemption. and
remissioh pursnant to R.C. 5709.07(A)(1);

“{b) By holding that the real property subject to the Real Property
Tax Bxemption and Remission application is not entitled to

-exemption or remission as leased or otherwise used with a view
to profit by the owner;

“{c) By holding that the real property subject to the Real Property
Tax Exemption and Remission application docs not meet the
requirements to be exempt from taxation;

Appx. 7




“(d) By holding that Appellant LK Victory Corp (d/bfa
Cincinnati College Preparatory Academy) operaied as a public
community school at multiple locations during the period of time
at issne (i.e., October 7, 1999 throngh October 6, 2004);

“(e) By holding that there is no evidence that the real pfopefcy
subject to the Real Property Tax Exemption and Remission

application is wsed for anything other than a profit-making
ventore; and :

“fy By failing to ackmowledge that 315 W. Twelfth Strect,
Cinginnati, Ohio and 1141 Central Parkway, Cincinnati, Ohio arc
one and the same parcel of real property.”

The foregoing facts were further expanded wpon in the parties’ joint stipulation
of facts and associated exhibifs, submitted in Yieu of the parties’ appearance at & hearing
before this board, Our review of such stipulation identifies the following facts pertinent to

our determination herein:

1. Anderson/Maltbie Partnership is an Ohio general parinership
involved in a for profit business. Stip. at #2,

2. Anderson/Malibie purchased the subject property on June 23,
1987, for $1,325,000. Stip. at #10.

-3, CCPA is an Ohio nonprofit corporation with 501(C)(3) tax-
sxemipt status, incorporated for educational purposes on

- December 14, 1998, Stip. at #3, #6.

4, CCPA is a public, community school for students in grades
kindergarten through eighth grade, cstablished . pursuant to
§3314 of the Ohio Revised Code. Stip. at #4, #5.

5. CCPA cntered into a charter contract with the state of Ohio in ‘..
1999 Stip. at#7.

6. Pursuant io anthority granted in §3314 of the QOhio Revised
Code, on July 28, 1999, CCPA entered into a triple-net lease
with Anderson/Malfbie for use of the real property located at
1141 Ceniral Parkway, Cincinnaii, Ohio, parcel number 076-
0001-0010-00. The subject property, copsisting of
classrooms aud administrative offices, 1s also xeferred fo as
315 W, Twelfth Street. Stip. at #8, #11,#13.

7. The lease was amended on October 6, 1999, and pugsuvant to
its texmns, CCPA leased the subject from Anderson/Malibie
from October 7, 1999 through October 6, 2004, at a monthly
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rent of $22.958.04. CCPA was responsible for the payment of
all real esfafe taxes and assessments, as well as insurance,

. maintenance and utility payments, associated with the subject. -
Siip. at #8, #9,#12, #14, #15.

2. Anderson/Maltbie leased the proporty to CCPA solely for the
purpose of profiting from the rental payments under the lease
and did not conduct any of ifs business from the subject
property during the lease term. Stip. at #16, #17.

9. CCPA, during the lease term, leased the subject property
solely for the purpose of operating its school and did not use
the property for the purpose of generating a profit and did not
sublease the premiscs to a third party. Stip. at #18, #19.

10. Upon expiration of the lease term, CCPA relocated its school

 to 1425 Linn Street, Cincinnati, Ohio. CCPA never operated
two locations and during the lease term, was only located at

 the subject property. Stip, at #20.

We begin our review by observing that the findings of fhe Tax C_omzxﬁssiomr
are presumplively valid. dlean Aluminum Corp. v. iimback (1989), 42 {)hia Se.3d 121, 123,
Conscquenﬂy, it is incumbent ﬁpon a taxpayer challenging a deteﬁninaﬁon of the Tax
Commissioner to rebut that presumption. Belgrade Gardens v. Kosyder (1974), 38 Ohio
St.2d 135, 143; Midwest Tr;an@‘"er Co. v. Porterfleld {1968}, 13 Ohio St.2d 138, 142,
Moreover, the taxpayer is assigned the burden of showing in what manmer and to what éxté:;t
the commissioper’s determination is in ertor. Federated Depi: Stores, Inc. v. Lindley (1983),
5' Ohic St.3d 213, 215. When no competent and/or probative evidence is developed and
pr‘opeﬂy presented to the board to establish that the commissioner’s determination is “cieﬁly
~prreasanable or unlawful,” the detenmination is presumed 1o be correct. Alcan Afamz‘mqn,
supra, at 123,

The rule in Ohio is that all real property is subject to taxation. R.C. 5709.01.
Exemption from taxation is the exception to the rule. Seven Hills Schools v. Kinney (1986},

28 Ohio 8t.3d 186. The burden of establishing that real property should be exerpt is on the
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taxpayer. Exemption statutes must be stnctly construed. dm. S’oc. Jfor Metals v. Limbach
(1991), 59 Ohio 8t.3d 38, Faith Fellowship Miniszries; Ine. v. Limbach {1987}, 32 Obio
St.3d 432, White Cross Hospital Assn. v. Bd. of Tax Appeals (1974), 38 Ohdo St.2d 199,
Goldman v. Robert E. Bentley Post {1952), 158 Ohio St. 205; Natl. Tube Co. v. Glander
{1952), 157 Ohio St. 407; and Willys-Overland Motors, Inc. v. Evast (1943), 141 Obio St
402, “

The appellants claim that the subject pmp‘arty i eligible for exemption under
R.C. 5700.07(AX(1). Specifically, that section, during the tax yeats in question, provided that
the following property shall be exempt from taxation:

“Pablic schoo}lhouses, the books and fumiture in them, and the

. ground attached to them necessary for the proper occupancy, use,

and enjoyment of the schoolhouses, and not leased or otherwise
used with a view to profit;”

This board must now determine whether, pursuant o the foregoing stat&t;)ﬁ
provision, certain real property, owned by a for-profit enterprise and leased to a non-profit
entity which indisputably used the subject property as a public commumity school is cxampt
f%ﬁm ff;al property taxation. Based upon this board’s previous consideration of such qucst;i);h,
we find that such propesty should be exempt.

In Performing drts School of Metro. Toledo, Inc. v. Wilkins {Dec. 20, 2002),
BTA No. 2001-J-977, unreported, mverseé on jurisdictional grounds, 104 Ohio St.3d 284,

2004-Ohio-6389,% the board considered property under lease for a thirty-nine wmonth rental

* 2 The Tax Commissioner, i his final determiuation, argues that because the board’s decision in Performing,
Arts, supra, was reversed by the Supreme Courl on jurisdictional grounds, it is “of no precedential value in the
original or subscquent matters such as the subject application under review.” While we agree with the
chmmissioner that “[ithe issoc of a real property tax excmption for a for-profit owner leasing to a chatfer

6
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term that was ufilized as a public commumity school for grades seven through twelve. The

property was owned by a for-profit lmited partmership and feased to 2 non=profit corporation

‘that operaied a school. We held:

. “The commiissionet contends that the lease by the owner to
PASMT establishes that the property is being used to produce
- income, which precludes granting the exemption under R.C.
5709.07. We find to the contrary. R.C, 5709.07 does not
preciude the owner’s leasing of property to PASMT for its use in
the operation of a community school. The proper test is whether
the property is presently being used for an exempt purpose. In
keeping with Gerke [v. Purcell (1874), 25 Ohio St. 229], it is not

required that property be owned by PASMT to qualify it for
exemption.” Id. af 6-7.

In aniving at our determination, we looked to owr and other courts’

consideration of exemption requests made pursuant to other provisions for exemption within

the same section of the Revised Code, ie., R.C. 5709.07, including R.C. SH09.07(A)2),

granting exemption to honses used exclusively for public worship, and R.C. 5709.07(A)4),*
which provides exemption from taxation for *public colleges and academics and all buiidia;ig_s
connected therewith.” Tn Jubilee Christian Fellowship, Inc. v. Tracy (May 17, 2002), BTA

No. 1999-R-239, unreported, we held that a church leased from p:iirate OWNETS Was entiﬂﬂd‘ %

 exemption, since the property was used exclusivelj} for public worship, and the church did go‘t

 lease or otherwise use ihe property. o Gary Clair/Christ United Church v. Tracy {Sept;,_:lii;

1998), BTA No. 1997-K-306, utreported, we held that the “evidence is unrefuted that the

fohow has not been finally determined by the Court,” it has bees delermined by this board and due regard Vil

" 'he given to our earlier pronouncerments on such issue.

TR.CL STOR.07(AY2) provides that “Thlouses used exclusively for public worship, the books and forniture if-

them, and the grovnd attached to there that is not leased or ofherwise used with a view to profit and Lhat 15

necessary for their proper oceupaney, use, and emjoyment” shall be exempt from taxation. ;
“‘ R.C. 5T09.0HANL) provides that “TpJublic colleges and academics and all boildings conuected with thﬁm

and all lands connected with public instittions of learning, not wsed with a view to profit *** shall be.
exempt from taxation,
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fessee, by virme of its monthly rental, has possession to the subject property. The evidence is
also unrefuted that .ths lessee uges the property as a house of public worship. Agppellant
{estified before this Board, credibly, that the modest tent charged the lesses iz used to offset
the expenses vnigue to a properly of the age and type of the subject. Accordingly, we find
that the subject property is used “exclusively for public worship’ and “fhat it is not leased or
otherwise used with a view to profit.”” 1d. at 6. I;I Northeoast Christian Cir. v. Tracy (July
18, 1997), BTA No. 1996-M-811, wareported, we held that a church’s lease of a former
movie theater in a shopping center was exempt, .}mlding that pursuant to the “counst’s ditective
in Bexley Village, Ltd. [v. Limbach (1990}, 68 Ohio App.3d 306), this Board must focus on

the use the propcrtj is put by &a patty entitled exemption t.md;:r the statute, We returm to the
| Commissioner’s finding that the appelant qualiﬁe; as 2 ‘house of public worship’. **¥ The
Board forther finds that the lease by which appellant obiains the right to use the property is
not a bar 1o exempiion.” Id. at 5. |

o I*‘;mﬂler, the courts have agreed that pl'fopem;es used by various educational
institutions did not lose their exempt statns by virtue of being leased by the educational
institution. I Bex@ Village, Ltd. v. Limbach (1990), 68 Ohio App.3d 306, 311, the court
held t_hat “Pwihere the property ié used for'educational purposes, the property is exempt from
taxation avcn‘though it produces income for its triie owner. When applying the ph.rase ‘not
used with a view to profit’ found m R.C. 5709.07, the court should focus on the use to wlﬁch
the property is put by the party entitled to exeroption under the statwte.” In Cleveland Sfate
'Univ. v..Perk (1971}, 26 Ohio St.2d 1, paragraph iwo of the syliabus, the court determined

that “under the provisions of R.C. 5709.07, exempting from taxation ‘public colleges and
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- goademies and all buildings connected therewith,’ ‘buildings located on the campus of a state
university and used exchosively for classrooms and fm:_ulty offices are exempt from taxa‘gi{_)g,
even though such buildings are not owned by the university, but are leased for a tem-{ (%f
years, with provision for rental therefor, from a corporation for profit.”

The commissioner claims that the foregoing analysis, comparing the instant
exemption provision to other portians of R.C. 5709.07, is inappropriate because “the statutory
langnage granting cxemption to public colleges and academics is fundarentally different
from the language granting exemption to public schoothouses.” Bricf at 5. The commissioner
mgues that based upon the placement of the phrase “used with a view to. pmh’r,” -the
exemption in R.C. 5709.07(A)(4) for public colleges and academies is granted to an
jnstitution, sot a real property stracture, while the exemption granted in R.C. 5709.07 {A}(l) ig
for the real property structure. We are not convinced by the commissioner’s interpretation of
the staxutory—ianguage under consideration. R.C. 5709.07 (A} specifically states that “the
following property shall be exempt from taxation.” Clearly, it is the property, noti. the

institution, that is excmpted.

. In addition, the commissioner argues that “{ilhe public school house e}_gempl;ion

' .already focuses on the property, which is why there was no need to include the connected

thh’ language [found in R.C. S709.07(A)4)] in R.C. 5709.07(A)(1). This absence of the

‘cormected with’ language furlher indicates that the focus is on whether the propetty is leased
wilh a view for profit, not on the nature of the lessee. #** The General Assembly intended for

ihe public schoolhouse exemption to be apphied to the building, by way of the owner. Thus,

unity of ownership and use is necessary for the public schoelbouse exemption.” Brief at 7.

9
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i—'iowcver, we find nothing in the law to support the commissioner’s argument. As we stated
in Performing Arts, supra, “fwic find nothing in the language which Limits the exemption
upon the use of the property, without regard fo ownership.” 1d. at 7. We also draw an analogy
to the exemption granted in Bexley, supra, where the court concluded that “imity of ownership
and use is ot required to satisly the “connected with’ clement of R.C. 5709.07.” Id: at 310.
The commissioner also argues that the substantial anmual remt collected by
Anderson/Malibie from CCPA, i.e., $275,496.48, demonstrates use of the subject property
with a view to profit, thereby making it incligible for an exeraption. The commissioner states
that “[plroperty owned and leased by a for-profit corporation, for such a laxge amount has

never been held to be exempt, not even for colleges and universities.” Bref at 8-9. However,

- yegardless of the amount, as we stated previously in Performing Arts, supra, even though “the

subject property may produce income for its owner, 1t is being used as a schoolhouse for
éducational purposes.” (Emphasis added.) Id. at 7. CCPA is not using the property with a
view o profit.

Einally, the commissioner supports his position with regard io the subjeot
property with a series of cases in which a property was found not to be exempt, pursuant to
R.C. 5709.12 and R.C. 5709.121. See Brief at 11. We find such cases distinguishable from

the instant matier becauss the exemption determinations in those matters have been made

: pursuant to different statutory provisions, and, as such, different requiremenis. In those cases,

“based upon the statutory provisions of R.C. 5709.12 and R.C. 5709.121, the subject property

must be owned by a qualifying entity.

10
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In sum, the comumissioner’s position may best be summarized by his statemetit
- at the outset of his brief that “{t]he proper focus for the exemption of real property is the ﬁse
of the property by the owner.” (Emphasis added.) Brief at i Clearly, based upon .the
_fgregoing, we find such perspective is not supported by current case law. Accordingly, in the
jnterest of maintaining the consistent treatment by this board and the courts regaxd_ii;ig
exemptions claimed under R.C. 5709.07, as disenssed herein, we find, pursuant to RC
57{)9 O7(A)(1), that the subject property is entitfled to exemption from real propery taxa}igm
as it is undeniably being uscd as a school. Accordingly, it is the decision and _(:r&er of e
Board of Tax Appeals that the Tax Commissioner’s final determination must be, and the

samic hereby is, reversed.

I hereby certify the foregoing tobe atrue and .,
complete copy of the action taken by the

Board of Tax Appeals of the State of Ohio and, |,
erttered upon its jounal this day, with respect .7
1o the captioned matier.

R

-

Say F. V; eter, Boaxd Secretary

11
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-the instructions of the defendant were reasonable and

yroper under the circumstances, and gave ag thelr opinion
that plaintiff, had he obeyed said instructions, would not
have sustzined the Injuries of which he complaing.

Confronted ag we are with such evidentiary facts, estab-
lizhed as we helieve by the overwhelming weight of the
evidence, we are ¢onstrained to hold that the verdict is not
sustained by sufficient evidence.

All other claims of error have been carefully exammed .

and in onr opinion are without merit.
Entertaining these views, it follows that the judgment
of the court of common pleas should be reversed.

Judgment reversed ond couse remanded,

HucHES and CroW, JJ., coneur.”

AS TO EXEMPTION OF CHURCH PROPERTY FROM
TAXATION.

Court of Appeals for Franldin Geunty.
TAYLOR ET AL, V. ANDEKSON, COUNTY TREASURER.
Decided ¥ebruary 3, 1930.

Charch propesty Leused to Individuals by the Chureh Ouwning the
Fee--Lessees tn turn Lease it fo another Chwrch Organizefion -
Ta be Used BExclusively for Public Wmshx;n—-P# onerty Held
Tasable,

Property is mot rendered exempl from taxstion by reason of the
fact that it is being used exclusively for public worship, where

the occupying church is holding it under a lease and at a

profit to the church owning the fee.

L. C. Barker, for plaintiffs in evvor. _

Jokn J. Chester, Jr., prosecuting attorney; Myron B.
Gessaman, and I, W. (orek, asst. proseculing attorneys,
for defendant in errvor.

Trer mETT

By »ar Count. Kowgws, P, L., AtirEap and Horns
BRCK, JJ., concurring.)

The lower court sustazined a demurrer to the second

amended petition of plaintiffs in error, upon the ground
that the said pleading did not state a cause of action.
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Plaintifis in error not desiring to plead further, a final
judgment was entered and from such judgment error is
prosecuted to this court _ )

The question for determination relates {o the exemp-
tion from taxation of the real esiate degeribed in the
petition.

It is elemeni,ary {hat the law does not favor exemption
of property from taxation and before such property can
he exemapt it must clearly fall within the class of prop-
erty authorized to be exempt from taxation by the con-
stitution. The theory of government is that all property
should bear its equal share of the cost and expense of
government.
© The Iaws relating to exemption from taxation are, there-
fore, under the deecisions, strictly construed as against
such exempdion.

In brief, it appears in the second amended petition
that the premises in question were originally owned by
the Gentral Methodist Church of Columbus, Ohio, a relig-
ious organization, and that such church now actually owns
the fee to the said premises, but that the premises in gues-
tion have been leased by such church to the plaintiffs in
ervor under a ninety-nine year lease, remewable forever,
by the terms of which plaintiffs. in error pay to said
church $1,000 per year for the first five yeals $1,100 per
year forever thereafter.

It further appears from the pleadings that plaintiffs in
error have rented the premises in gquestion to another
church organization at a monthly rental of $80 per month.

Under the stute of facts, as set forth in the second
" amended pp’mtmn, is the property in questmn exempt from
taxation?

We shall not attempt to discuss the authorities in detail
_which have been cited and commented upon by counsel,
but will content curaclves with announcing the conelusion

at which we have airived after 'a consideration of such

authorities.

Article 12, Section 2 of the Constitution of Ohio pro-
vides that:

“Houses used exclusively for public worship * * *
may, by general laws, be exempted from taxation.”
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The constitution dees net exemapt any of such prop-

erty from taxation, but merely provides that the Legis-
lature, in its wisdom, may, by genersl laws, so exempt

. pfpberty falling within the ahove and certain other classes.

y 'By virtue of this provision in the constitution our Legis-
‘lature hag adopted Section 5349 in which exempfed prop-
erty is defined. The pertinent portion of this section is

ag followss

“Public schoolhouses and houses used exclusively for
public worship, the books arid furmiture therein and the
ground attached to such buildings necessary for the proper

oceupancy, use and enjoyment thereof and not leased or
otherwise used with a view to profit * * =2

This property was leased by the church organization
to the plaintiff in error under a ninety-nine year lease
renewable forever for the sum of from one thousand fo
fifteen hundred dollars per year. The property in fum
was then rented by plaintifis in error to another church
organization for the sum of $30 per month,

Without discussing the matter further, we think it is
clear from the admitted facts thet the property in gues-
tion does not constitute a house used exelusively for public
worship * * * and not leased or otherwise used with
% view to profit. '

This ninety-nine year lease took effect December 1,
1913, The said premises were not placed on the tax du-
plicate until the year 1920. It is apparent that plaintiffs
acquiesced in such taxation of the property in question

from 1920 to the dafe of the filing of the petition herein,

namely, July, 1928, )

We think the Trial Court properly sustained the de-
murrer to the second amended petition, and the judgment
of the lower court will therefore be affirmed.
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Gary Clair/Christ United Church, Appellant, vs. Roger W. Tracy, Tax Commissioner of
Obido, Appetlee.

CASE NO. 97-K-306 (EXEMPTION)
STATE OF OHIO -- BOARD OF TAX APPEALS
1998 Ohio Tax LEXIS 1231
September 11, 1998
1
APPEARANCES:

Tor the Appellant - Gary Cletr, Pro Se, 28 Stoner Road, Clinton, Ohio 44821

For the Appellee Tax Commissioner - Betty D. Montgomery, Attorney General of Ohio, By; Phytlis J. Shambaugh,
Assistant Attorney Generdl, State Office Tower-16th Floor, 30 East Broad Street, Columbus, Ohio 43266-0410

QFINION:
DECISION AND ORDER

M. Johnson, Ms. Jackson and Mr. Manoranjan concur,

"This caunse and matter is before the Board of Tax Appeals as a result of a notice of appeal filed on March 25, 1997
ty the above-named appellant. Appellant appeals a journal entry of the Tax Commissioner dated March 10, 1997 in
which that official denied appellant's application for real property tax exemption for tax year 1995. The real property
whose taxable status is at issue is located in Clinton, Ohio and appears in the records of the Summit County Auditor as
patcel number 28-01106.

Denying appetlant's application, the Tax Commissioner referred to the recommendation of his atterney examiner:

"Title to the property is in the name of Gary Clair. Mr. Clair leases the property to Christ Unity Church.
A letter was sent to the applicant at the name and address listed in the application seeking additional in-
formation [¥2] concerning the particular use of the property. Specifically, the letter requested a copy of
the lease between Gary Clair and Christ Unity Church. The applicant, however, has not provided the De-
partment with any additional information.

"Ohio Revised Cade section 5709.07(AM)2) provides tax exemption for:

"['THouses used exclusively for public worship, the books and furniture in them, and the ground attached
to them that is not leased or otherwise used with a view to profit and that is necessary for their proper oc-
cupancy, use, and enjoyment.{']

"This exemption was recently reviewed in Full Gospel Pentecostal Holiness Chureh v. Limbach (Sept. 3,
1993}, B.T.A. No. 91-R-432. In that case, the property was owned by one church and leased to another
congregation for 2 rental amount intended only to offset the owner's expenses. In finding that the prop-
erty qualificd for exemnption, the Board of Tax Appeals stated that 'the appropriate test is whether or aot
the parties intended to make a profit from the transaction.’

*The Jessor in this case is an individual rather than another church. The applicant has not provided a copy
of the lease, There is no reason to belicve that the lessor's [*3} intent was other than te make a profit.
Under these circumstances, the property does ot qualify for tax exemption. Therefore, the attorney ex-
aminer recommends that the application for exemption be denied.” 5.1. 6.
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Appellant appealed, stating as follows:

“1 hereby set forth my notice of appeal.  would like to specify the errors for which I am complaining
(appealling, [sic] but the tax commissioner prefers complaining). However, since in the tax comnission-
ers fsic] infinite wisdom, he chose to be vague, T can only guess, it is either his belief that the church in
question is leased or that I truly make a profit. Both and more are in exror,

"1} This property is not leased. The church is rented month to month. However his own cxample (BTA
No 91-R-432) does not find fault with this.

“2} So it must be profit. This term s in error since it is paid in the form of an hourly wage [and] because
1 do most of the work at less than minimum. And even then, these wages are used to pay utility bills and
acquite entques [sic} and antgue [sic} parts necessary to maintain [and] renovate a 128 year old structure
and keep it historically correct. The church has been run this way [*4] throughout most of its history.
Which brings to some [sic] of the as yet unanswered questions. Is the Chorch 'Grand-fathered in' under
tax exemption because of its age? If a person is no longer allowed to own a church and maintain tax ex-
empt status, why was I not informed by the tax commissioner. It has been used exclusively as a church
for its entire 128 year history. And this chorch doesn't have a tele-evangelist living in a mansion or pay-
ing Staniey Gault § 500,000 to be chairman for a year (like United Way). This church exits on a shoe-
string. It is in error not to let me know whether you want to add more strings or take them away."

This matter is now considered by this Board based upon appeliant’s notice of appeal, the statutory transcript certi-
fied by the Tax Commissioner and the evidence presented at the hearing conducted by this Board on March 24, 1998,

We acknowledge af the outset the affirmative burden which is generally borne by an appellant in an appeal taken
from a final order of the Tax Comumissioner. In Alcan Aluminum Corp. v. Limbach (1989), 42 Ohio St.34 121, the Su-
preme Court statec:

"Ahsent 2 demonstration that the conunissioner's findings are clearty [*5] unreasonable or unkawiul,
they are presumptively valid. Furthermore, it is error for the BTA to reverse the commissioner's determi-
nation when no competent and probative evidence is presented to show that the commissioner's determi-
nation s factually incorrect. * * *" fd af 124 (Citation omitted.)

Further, when considering a claim that propeity is entitled to exemption from laxation, we note the general rule that
"a]l real property in this state is subject to taxation, except onby such as is expressly exempted therefrom.” R.C.
5709.01(A). It is as a result of this rule, that "in any consideration concerning the exemption from taxation of any prop-
erty, the burden of proof shall be placed on the property cwner to show that the property is entiiled to exemption." R.C.
5715.271. It is obvious from the preceding statutory framework that exemption from taxation is the exception to the rule
and a statute granting an exemption must be strictly construed. National Tube Co. v. Glander (1952), 157 Ohio St. 407,
paragraph two of the syllabus; White Cross Hospital Assn.v. Bd. of Tax Appeals (1974), 38 Ohio St.2d 199, 201; Seven
Hills Schools v. Kinney (1936), 28 Ohio 5t.3d [*6] 186,

Turning now to the exemption which was considered by the Fax Commissioner to have been the one under which
exemption was sought, nl R.C. 5709.07 provides in pertinent part:

"(A) The following property shall be exempt from taxation:

XX

*(2) Houses used exclusively for public worship, the books and furpiture in them, and the ground at-
tached to them that s not leased or otherwise used with a view to profit and that is necessary for their
proper occupancy, nse, and enjoyment."
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n} We note that in his application filed with the Tax Commissioner, appellant indicated that exemption for
the property was sought pursuant to R.C. 5713.08. See 8.T. 9. However, this statute is not one granting exemp-
tion to real property, but is instead the statute which sets forth the procedures to be followed by county auditors
in listing properties entitled to exemption and the limitations imposed vpon the Tax Commissioner's ability to
consider an application for exemption. Apparently, it was the Tax Commissioner's attorney examiner who first
constryed appellant's statement included on the application, i.e., that the subject property was being "used as and
is church for worship of God by Cluist Unity Inc. with Sunday sesves [sic] {and] Sunday School,” see S.T.9, as

a claim for exemption under R.C. 5709.07. Accordingly, we will consider appellant's challenge on appeal to be
restricted to the Tax Commissioner's denial of exemption under this statute.

71

The primary issue presented in this appeal is whether the Tax Coramissioner improperky denied exemption to the
subject property under the preceding statute because it was leased by appellant, o private individual, to & church. 52 In
our decision in Temple Beth Or v. Tracy (Mar. 12, 1993), B.T.A. No. $0-M-291, unreported, we indicated that R.C.
5709.07 imposes two separate requirements for exemption: (1} the property must be used exclusively for public wor-
ship; and (2) it mwust not be "leased or used * * * with a view to profit." See, also, Full Gospel Pentecostal Holiness
Church v. Limbach (Sept. 3, 1993), B.T.A. No. 91-R-432, vnreported (stating that in the context of the second require-
ment, "the appropriate test is whether or not the parties intended to make a profit fromn the transaction.”); Bi. of Trustees
of the Presbytery of the Western Reserve v, Tracy (Sept. 3, 1993}, B.T.A. No. 92-A-360, wnrcported; Jerusalem Primi-
tive Baptist Church v. Tracy (May 1, 1998), B.T.A. No. 97-A-321, unrcported.

n2 Asrequired by R.C. 570907, exemption is restricted to “houses used exclusively for public worship."
The only evidence which is contained in the record before us regarding the use of the property by the lessee,
Christ Unity Chwrch, has been provided by appellant, who testified that he is not a member of the church and is
"aotually an atheist.” FLR. 11. As we have po 1eason to believe that appellant would have been in attendance at
any of the lessee's services, we question appellant's competence to testify regarding whether the lessee’s use
qualifies as "public worship.” However, the Auditor, who recommended that the property be granted oxemption,
and the Tax Commissioner, who denied the exemnption on other prounds, seems to presuppose that the lessee oc-

cupics the subject property and uses it for public worship, Accordingly, we will not consider this aspect of R.C.
5709.07 to be n issue in this case.

[*81

In the present case, the evidence is unrefuted that the lesses, by virtue of its monthly rental, has possession to the
subject property. The evidence is also unrefuted that the lessec uses the property as a house of public worship. Appelant
testified before this Board, credibly, that the modest rent charged the lessee is used to offset the expenses vnigue to a

property of the age and type of the subject. Accordingly, we find that the subject property is used "exclusively for public
worship” and "that it is not leased or otherwise wsed with a view o profit." n3

n3 We acknowledge appellant's testimony that the property is leased on a monthly basis due to the lessce's
nncertainty as W whether or not they will continue to use the property. Should the lessee vacate the property, the
Auditor may cause the property to be removed from the tax exempt list. See R.C. 5713.07; R.C. 5713.08.

* Based upon the foregoing, it is the decision of the Board of Tax Appeals that appetlant's arguments are well-taken,
1t is the order of this Board that the journal entry of the Tax Commissioner must be, and hereby is, reversed.
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Jubilee Christian Fellowship, Inc., Appellant, vs. Roger W, Tracy, Tax Commissioner of
Ohio, Appellee.

CASBE NO. 99-R-239 (EXEMPTION)
STATE OF OHIO -- BOARD OF TAX APPEALS
2002 Ohjo Tax LEXTS 927

May 17, 2002

1]
APPEARANCES:

For the Appellant ~ James E. Roberts, Roth, Blair, Roberts, Strasfeld & Lodge, Youngstown, OH.

For the Appellee - Betly D. Montgomery, Attorney General of Ohio, By: Richard €. Farrin, Assistant Attorney
General, Columbug, Ohio.

OFINION:
DECISION AND ORDER

Mz, Johnson, Ms. Jackson, and Ms. Margulies concur.

This matter is before the Board of Tax Appeals upon a notice of appeal filed by Jubilee Christian Fellowship, Inc.
{"Jubilee"). Jubilee appeals from a journal entry of the Tax Commissioner, in which the commissioner denied Jubiles's

application for the exemption of real property from taxation for tax year 1996 and remission of taxes, penaltics, and
nterest for tax year 1995,

The Tax Commissioner's basts for denial rests on the fact that the subject property is leased by Jubilee from Mr.

and Mrs. Dennis O, presumably for a profit, and is therefore, in the commissioner's epinion, not exempt uander R.C.
5709.07.

In its notice of appeal, Jubilee contends that at all relevant times, the subject property was used as a public house of

worship. Jabilee argues that property leased to a church for use as a public house of worship is exempt from taxation,
even if the property owner [*2] generates a profit.

The matter was submitted to the Board of Tax Appeals upon the notice of appeal, the statutory transcript certified to
the board by the tax commissioner ("S.T."), the record of the evidentiary hearing held before this board ("R."), and the
briefs of counsel. At the hearing, Jubilee was represented by counsel, and Pastor Jeffrey H. Mincher testified on its be-

hatf. The Tax Commissioner appeared through counsel and rested on the statutory transcript and submitted no evidence
in addition to cross-examination.

The subject property consists of approximately 5.68 acres of land, fmproved with a building that is used for reli-

gicus purposes. It is located in the Canfield Township School District, Mahoning County, Ohio, and is identified in the
anditor's records as pernanent parcel number 26-039-G-011.00-0.

Initialty, it is important to note the presumption that.the findings of the Tax Commisstoner are valid, Alean Alumi-
mum Corp. v. Limback (1989), 42 Ohio 5t.3d 121, It is therefore incumbent upon a taxpayer challenging a finding of the
Tax Commissioner to rebut that presumption and establish a right to the relief requested. Belgrade Gardens v. Kosydar
{1974}, 38 Ohic [*3] St.2d 135; Midwest Transfer Co. v. Porterfield (1968), 12 Ohio St.2d 138. Moreover, the taxpayer
ts assigned the burden of showing in what manner and to what extent the Tax Conunissioner's determination is in error.
Federated Dept. Stores, Inc. v. Lindley (1983), 5 Ohio $t.3d4 213,

Turning to Jubilee's claim for exemption, we first note the general rule that "all real property in this state is subject
to taxation, except only such as is expressly excinpted therefrom.” R.C. 5709.01(A). Tt is as a result of this rule, that "in
any eonsideration concerning the excmption from taxation of any property, the burden of proof shall be placed on the
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properiy owner to show that the property is entitied to exemption.” E.C. 5715.271. The Supreme Court of Ohio ex-
plained the rationale for this principle in Akrow Home Medical Services, Inc. v. Lindley (1986}, 25 Ohio St.3d 107:

. "Exceptions to a parlicular tax are governed by the oft-stated rules to be found in Youngstown Metropoli-
tun Housing duthority v. Evart (1944}, 143 Ohio St. 268, 273 {28 0.0. 163]:

"By the decisions it is established in Ohio that exemption statutes are to be strictly construed, it being the
settted policy [*4} of this statc that all property should bear its proportional share of the cost and expense
of government; that our law does not favor exemption of property from taxation; and hence that before
particular property can be held exempt, it must fall clearly within the class of property specified * * * to
be exempt.

"The foundation upon which that policy rests is that statutes granting exemption of property from taxa-
tion are in derogation of the rule of uniforoity and equality in mafters of taxation. {Sce 38 Ohio Jurispru-
dence, 853, section 114.) See, also, e.g., id., at paragraph two of the syllabus; Cleveland-Cliffs fron Co.
v. Glander (1945), 145 Ohic St. 423, 430 [31 O.0. 39}; Natl. Tube Co. v. Glander (1952), 157 Ohio St.
417 47 0.0. 313], paragraph two of the syllabus; First Notl. Bawk of Wilmington v. Kosydar (1976), 45
Ohio 5t.2d 101 {74 0.0.2d 200/, Southwestern Portland Cememt Co. v. Lindley (1981}, 67 Ohio St.2d
417, 425121 0.0.3d 261); Natl. Church Residences v. Lindley (1985), 18 Ohio St.34d 53, 55." {d. at 108.

See, also, White Cross Hosp. Assn. v, Bd. of Tax Appeals (1974), 38 Ohio St.2d 199, 201, "Exemption is the exception
to the rule and [*5] statufes granting exemptions are strictly construed.” Seven Hills Schools v. Kinney (1986), 28 Ohio
St.3d 186.

R.C. 5709.07 provides an exemption [rom roal property taxation for houses that are nsed exclusively for public
worship and the attached grounds that are not leased or otherwise used with a view to profit. That section ceads, in per-
tinent pari:

"(A) The following properly shall be exempt from taxation:

LLE 3

*(2) Houses used exclusively for public worship, the bools and furniture in them, and the gronnd at-
tached to them that is not leased or otherwise used with a view to profit and that is necessary for their
proper occupancy, use, and enjoyment[.]"

Accordingly, in order to determine whether the subject property qualifies for exemption under R.C. 5709.07, we
must first detenmine whether such property was used exclusively for public worship during the period in question. For
the reasons set forth below, we find that if was.

Two seminal cases explored the legislative intent behind the phrase "public worship.” In Gerke v. Purcell (1874),
25 Ohio 5t. 229, the Supreme Court defined "public” to mean an open use, a use that was equally available to the pab-
lic. {61 In Waitersonv. Halliday (1907}, 77 Ohio St. 150, the phrase "public worship" was limited to the "religious
rites and ordinances" that are celebrated or observed by the church and its parishioners. The Supreme Court confitiaed
this concepl in 2 more recent decision, Faith Fellowship Ministries, Inc. v. Limbach (1987), 32 Chio St.3d 432. In that
case, the court held: :

"From both cases we can derive the definition of ‘public worship' to be the open and free celebration or
observance of the rites and ordinances of a religious organization." 1d. at 435.

And, in quoting from Watterson, sapra, the Faith Fellowship court observed:
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"'The exetmption is not of such houses as may be used for the support of public worship; but of houses
used exclusively as places of public worship." 1d. at 435.

In our decision in Allegheny West Conference Seventh-Day Adventists v. Limbach (Aug. 21, 1992), B.T.A. No. 90-
K.-507, unreported, we indicated that a "primary use" test wonld be applied to determine if property was being "used
exchusively Tor public worship” within the meaning of R.C. 5709.07. We noted:

"in Faith Fellowship Ministries, Inc. v. Limbach (1987), {*7] 32 Ohio 8t.3d 432, the Supreme Court set
forih the requisite characteristics which must be demonstrated by an applicant seeking exesnption pursu-
ant to R.C. 5709.07. In paragraph one of its syllabus, the court held:

"For purposes of R.C. 5709.07, "public worship" means the open and frec celebration or
observance of the rites and ordinances of a religious organization' (Gerke v. Purcell
{1874], 25 Ohio St. 229; and Waiterson v. Halliday [1907], 77 Ohio St. 150, 82 N.E.2d
962, approved and followed.)

" Althongh R.C. 5709.07 requires that the property be used exclusively for public worship, the Supreme
Court has adopted 2 primary use iest which requires more than merely calculating the amount of time
that the property is used in a taxable as opposed to a nontaxable manner, Foith Fellowship Ministries,
Inc., supra_ Instead, a determination as to taxable status must inclade an examination of both the quantity
and quality of the use for which the property is wtilized. As the court held in paragraph two of its sylla-
bus:

"To qualify for an exemption from real property taxation as a house used exclusively for
public worship under R.C. 5709.07, such property must be [*8] used in a principal, pri-
mary, and essential way to facilitate public worship.'

"Under this test, the court has recognized that those uses of property sought to be exempted which are
merely supportive are not entitied to exemption under R.C. 5709.07. See Faith Fellowship Mimistries,
Inc., supra; Surnmit United Methodist Church v. Kinney (1983), 7 Ohio 8t.3d 13; Bishop v. Kinney
(1982}, 2 Ohio St.3d 52." Id. at 5.

See, also, Sylvania Church of God, Inc. v. Tracy (Jan. 27, 1995), B.T.A. No. 93-P-252, unreported.

Most recently, the Supreme Court reatlirmed the use of the "primary use” test in determining qualification for ex-
emption pursuant to R.C. 5709.07 in True Christianity Evangelism v. Zaino (2001}, 91 Ohio St.3d 117. The court held:

"The General Assembly has used the phrase 'used exclusively' as a limitation in both R.C. 5709.07
(houses used exclusively for public worship) and R.C. 5709.12 {property used exclusively for charitable
purposes). In Moraine His. Baptist Church v, Kinney (1984), 12 Ohio 5t.3d 134, 133, 12 OBR 174, 175,
465 N.E2d 1281, 1282, this Court held that for purpeses of R.C. 570907, the phrase 'nsed exclusively
for public worship® [*9] was equivalent to 'primary wse.™ Id. at 120.

Int his testimany before the board, Pastor Mincher stated that the entire subject property was uséd exclusively for
church purposes. (R. 13) Pastor Mincher testified that Jubilee conducted church services on the property on Sundays
and Wednesdays. (R. 20) The building located on the subject property was divided into two parts. The newer section
contained the main sanctuary, and the older section was used for religious education classes, children's church, and
church offices. (R. 21-22}

Appx. 25



Further, Pastor Mincher stated that Jubilee did not rent or sublease any portion of the property to others, During its
tenure, Jubilee was presented with opportunities to rent out space, but all such offers were rejected. (R. 14, 19, 20) Un-
der its five-year lease with the Orrs, Jubilee was obligated to pay rent at the rate of $ 2,600 a month, as well as utilities

and property taxes. (R. 17, 18) The Tax Commissioner did not present any evidence to refite Pastor Mincher’s credible
testimony.

In this board's opinion, the activities that Pastor Mincher described are exactly the types of uses that constitute
"public worship" under R.C. 5709.07(AX2). See Gerke [*10] and Faith Fellowship Ministries, supra. Furthermore,
Pastor Mincher's testimony establishes that these activities represent the "exchusive” or "primary” use of the subject
property. Therefore, we find that the subject property is primazily used as a house of public worship.

Ins his final determination, the Tax Comnissioner does not contest that the subject property is being used as a house
of public worship. Instead, it is the Tax Commissioner’s position that pursuant to R.C. 5709.07(A)(2), "properties leased
to a church for profit or with a view to profit are not excmpt from real property taxation.” (3.7. 4)

The fact that all or a portion of a house used for public worship is leased does not necessarily disqualify the prop-
erty for exemption. Clair v. Tracy (Sept. 11, 1998), B.T.A. No. 97-K-306, unreported, Northcoast Christian Center v.
Tracy (July 18, 1997}, B.T.A. No. 96-M-811, unreported; Full Gospel Perdecostal Holiness Church v. Limbach (Sept.

3, 1993), B.T.A. No. 91-R-432, wareported; First Baptist Church of Lone Siar Texas v. Limbach (Aug. 21, 1987),
B.T.A. No. 85-E-738, unreported.

Although it deals with the exemption for public colleges, the Tenth District [*11] Court of Appeals’ decision in
Bexley Village, Ltd. v. Limbach (1990), 68 Ohio App.3d 306, may provide some assistance. n1 In Bexley Village, Capi-
tal University leased vacant land for use as a parking lot from a private for-profit developer. The court opined that the
focus should be on the use to which the property is put by the party entitled to exemption. The court explained that R.C.
5709.07 includes two separate and distinct clanses. First, "public colleges * * * and all buildings connected therewith
are exempt from taxation regardless of whether the property is used with a view toward profit.” Id. at 308; see, also
Cleveland Stute Univ. v. Perk (1971), 26 Ghie 5t.2d 1. Second, all other lands connected with public institutions of
jesming "arc exempted from taxation if they are not used with a view towards profit.” Bexley Village at 308; sce Deni-
son Urniv. v. Bd of Tax Appeals {1965), 2 Ohio St.2d 17.

ul Although in different subsections, the exemptions for public colleges and houses of public wership are
both found in R.C. 5709.07.

_ Just as for public colleges, R.C. 570907(A}(2) makes a distinction between "houses used exclusively for public
worship" [*12] and "the ground attached to them: that is not leased or otherwise used with a view to profit * * *."
Theretore, as the court in Bex/ey Village insiructed, the focus should be on the use of the property by Jubilee, since it is
the party seeking the exemption. Sec, also, Temple Beth Or v, Limbach (Mar. 12, 1993), B.T.A. No. 90-M-291, nure-
ported. If the property consists of a building used as a house of public worship and not additional ground attached
thereto, then we need not review nor analyze whether the property is used with "a view Lo profit.” Full Gospel Pentecos-

tal Holiness Chureh, supra, and Presbytery of the Western Reserve (Sept. 3, 1993), B.T.A. No. 92-A-360, unreported. It
is irrelevant. Bexley Village.

Although the board acknowledges that there is a preswmption in favor of the Tax Commissioner, based upon the

foregomg, the Board of Tax Appeals finds that the subject property is used pritnarily as a house of public worthp As
such, it is entitled to exemption [rom taxation.

Accordingly, it is the decision and order of the Board of Tax Appeals that the decision of the Tax Commissioner s
reversed. :
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Northcoast Christian Center Appoltant, vs. Roger W Tracy, Tax Commissioner of Ghio,
Appelice.

CASE NO. 96-M-811 {Exemption)
STATE OF OHIO -- BOARD OF TAX APPEALS
1997 Ohio Tax LEXTS 851

Yuly 18, 1997 |

1]
APPEARANCES

For the Appeliant- K. Ronald Bailey, K. Ronald Bailey & Assoc., Co., L.P.A., P.O. Box 830, Sandusky, Ohio
44871-0830, Robert P. Boehk, Attorney-at-Law, 516 West Washington Street, Sandusky, Ohio 44870

For the Appellec- Betty D. Montgomery, Attorney General of Ohio, By: Richard C. Farrin, Assistant Attorney
(eneral, State Office Tower, 30 East Broad Street, 16th Floor, Colurobus, Ohio 43266-0410

OPINION:
DECISION AND ORDER

M. Johnson, Ms, fackson and Mr. Manoragjan concur.

This cause and maiter comes to be considered by the Board of Tax Appeals upon a notice of appeal filed hereir on
Femne 28, 1996, Appellant appeals from a Journal Entry of the Tax Commissioner, appellee herein, whercin the Comunis-
sioner denied appeliant's application for real property exemption for tax year [994.

The appellant, Northeoast Christian Center, is an evangelical church formed in 1991 and located in Sandusky,
Ohio. In 1993, the Church contracted with Perking Plaza, Inc. to lease a former four-bay movie theater located i the
rear of a strip shopping center, The Church made significant modifications to the building, removing walls and redes-
ipning many of the spaces for uses necessary to its ministry. [*Z]

The original tern of the lease is ten years. The lease agresment also obligates the Church to pay its pro-rata share of
real estate taxes and assessments.

On December 30, 1994, the Church applied for exemption from real property taxation for that portion of the subject
property which was equal to its pro-rata share of real property taxes paid to the lessor. The Commissioner denied the
application. The Commissioner first found that "the subjcct property is unquestionably used by the applicant as a house .
of public worship”. However, the Commissioner concluded that exemption was not proper.

Referring to the language "not leased or used with & view to profi” contained in R.C. 5709.07, the Commissioner
indicated that the property was managed by a for-profit property management corporation, and then concluded that the

payment of $ 21,105 amnually to a for-profit corporation was a prima facie showing that the property was leased "with a
view to profit”. .

An appeal to this Board ensued. Not anly did appellant specify as error the Conymissioner's findings relative to R.C.
5709.07, it also raised constitational arguments under both the Ghio and United States Constitations. While the proper
[*3] forum to raise such issues, this Board is a mere repository of evidence relating to constitutional questions and has
o authority to consider the legal issues raised. MCT Telecommumications Corp. v. Limbuch (1994}, 68 Ohio 8t. 3d 195.

The matter is congidered upon the notice of appeal, the testimony and other evidence presented at the hearing be-
fore this Board, and the argument presented by counsel.

RB.C. 5715.27(A) permits the "owner of any property" to file an application for the exewmyption of reat property from
taxation. A lessee who is abligated to pay real estate taxes assessed against the real property has standing to file such an
application. Cleveland St. Univ. v. Perk (1971), 26 Ohio St. 2d 1. The Commissioner did nat questior appellant’s stand-
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ing to apply for exemption, but found that the requiresnents of R.C. §709.07(AJ(2} had not been met. We hold éppeliant
has standing to malke an application for exemption in the instant case.

The Conxmissioner rejected appellant’s application because appellant leased property from a for-profit organization.
The Tax Commissioner found, as a matter of law, that the lessor's profit from the lease with appellant vitiated the [*4]
statutory exemption conferred upon houses of worship. This Board finds that the Commissioner's defermination is based
upon a misteading of R.C. 5709.07. R.C. 5709.07 provides, in pertinent part:

"(A) The following property shall be cxempt from taxation;

Hokk

"(2) 1ouses used exclusively for public worship, the books and fiumiture in them, and the ground at-
tached to them that is net leased or otherwise used with a view to profit and that is necessary for their
properiy occupancy, use and enjoyment;

*kk

"(C) As used in this section, 'chiurch’ means a fellowship of believers, congregation, society, corporation,
convention, or associztion that is formed primarily or exclusively for religious purposes and that is not
formed for the private profit of any person.”

In Bexley Village, Ltd v. Limbach (1990}, 68 Ohio App. 3d 306, the Franklin County Court of Appeals had the op-
portimity to censider the propriety of granting exemption under R.C. 5709.07(A) to real property feased by a university.
Both Bexley Village, Ltd., a for-profit corporation, and its lessee, Capital University, applied for exemption from real
property taxation of a parcel of land owned by Bexdey Village, [*5] Lid. and leased to the University. The Commis-
sicner denied exemption, but this Board found exemption te be proper. Upon appeal, the Court of Appeals considered
whether the leasehold intersst indicated that the property was "used with a view towards profit”. (While the yearly rental
in that case was 3 1.00, the appeilant argued that the for-profit lessor profited by aveiding real property taxes and main-
tenance expenses it would have incurred.)

The Court of Appeals recognized that the words "used with a view towsrds profit" are not uncommon throughout
the exemption statutes. The Court ther reviewed two Supreme Court cases which considered whether a leased property
was "uscd with a view towards profit." Both Rose Inst. v. Myers (1915), 92 Ohio St 252, and Stafe, ex rel. Boss v, Hess
(1923}, 113 Ohio St. 53, were cases in which a charitable and an educational organization were vach denied exemption
for property leased for a profit to non-exempt lessees even though the proceeds garnered from the leases were used for
exempt purposes. Finding that eritical emphasis was placed upon the use of the property, rather than ownership, the
Court hekd:

"Where the property is [*6] used for educational purposes, the property is exempt from taxation even
though it produces incowe for its true owner. When applying the phrase ‘not used with a view to profit
found in R.C. 5709.07, the court should focus on the use to which the property is put by the party entitled
to exemption under the statute.”

Following the Cowt's dizective in Bexley Village, Ltd,, this Board must focus on the use the property is put by the
party entitled exempticn under the statwte. We return to the Comumissioner's {inding that the appellant qualifies as a
“house of public worship”. The testunony before this Board is consistent wiih the Comnmissioner's findings. The Board

further finds that the lease by which appellant obtains the right to use the property is not a bar to exemption.

Our holding herein is consistent with the Supreme Cowst's consideration of "charitable use” under R.C. 5709.12. Tn
Highland Park Owners, Inc. v. Tracy (1994}, 71 Ohio St. 3d 4035, the Court, citing Gerke v. Purcell (1874), 25 Ohio St.
229, for the proposition that exemption from taxation is controed by the use of property, rather than ownership thereof,
held that, under R.C. 5709.12, {*7] any properiy used exclusively for charitable purposes may be exempt from taxa-
tion, See, alse, Wilson, Aud. v. Licking Aeric No. 387, F.OLE. (1922), 104 Okio St. 137 (Property belonging to institu-
tions of public charity can only be excmpt under the constitution when used exchusively for charitable purposes).
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Considering the record, statutes, and case law, the Board of Tax Appeals finds and determines that the Tax Com-
missioner erred when denying exemption to appelfant because it leased the subject property. Therefore, the decision of
the Tax Commissioner must be, and hereby is, reversed.
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The Performing Arts School of Metropolitau Toledo, Inc. and Gomez Enterprises, a Lim-
ited Partnership, Appellants, vs. Thomas M. Zaino, Tax Commissioner of Chio, Appelles,

Case No. 2001-J-977 (EXEMPTION)
STATE OF OHIO — BOARD OF TAX APPEALS
2002 Ohio Tax LEXIS 2627
December 20, 2002

1)
APPEARANCES:

For the Appellants - Eastman & Smith, Ltd., Amy J. Borman, Graham A. Bluhm, M. Charles Colling, Of Counsel.,
One Sealiate, 24th Floor, P.O. Box 10032, Teledo, Chio 43699-0032

For the Appeliee ~ Betty D. Montgomery, Attorney General of Ohio, Richard C. Farrin, Assistant Attorney General,
30 East Broad Street, 16th Floor, Columbas, Ohio 43215-3428

OPINION:
DECISION AND ORDER UPON RECONSIDERATION

Mr. Johnson, Ms. Jackson, and Ms. Margulies concur.

The Board of Tax Appeals is again considering this matter nl pursuant {o 4 notice of appeal filed by The Perform-
ing Arts Scheol of Metropolitan Toledo, Inc., and Gomez Enterprises, a limiled partnership. ("Appeilants”) Appellants
have appealed from a final determination of the Tax Commissioner that denied appellants' application for the ecxemption
of real property from taxation. The commissioner's final determination provides in pertinent part:

"In response to the recommendation of the attorney examiner, dated June 28, 2001, the applicant submit-

+ ted written objections, which have been considered by this office. On review of the applicant's objec-
tions, the Tax Commissioner finds that neither the factual objections nor the objections to |*2] the legal
interpretation of applicable statutes is sufficient to overcome the recommendation of the attorncy exam-
iner.

"Namely, the applicant has amended the application to add the owner of the property as an applicant. As
well, the applicant states that the property should be granted exermption as used as a charter school. How-
ever, as stated in the recommendation, the property is leased to the school by the owner Gomez Enter-
prises, a for-profit limited partnership. The property is leased to the school for a thiriy-nine month term at
a rental amount of § 195,000.00, payable in installments of § 5000.00 per month.

*(Ohio Revised Code section 5709.07

“It is noted that the applicant has applied for exemption wnder R.C. 2477.01, and under R.C. 3314.01 et.
seq. Neither of these sections provide (3i¢) exemption from taxation for real property. However, Ohio
Revised Code section 5709.07 dees provide exemption to property used as a school, and states in part

(sic) -

"(4) The following property shall be exempt from taxation:

{1} Public schoolhouses, the books and furnitire iu them, and the ground attached to
them necessary for the proper ocoupancy, use, and enjoyment of the scheolhouses, [*3}]
and not leased or otherwise used with a view te profit,
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"“The applicant states that the property should be granted exemption as being used as a school, regardless of the lease
and the use with a view to profit by the business owner, The applicant cites several cases in support of its statement,
including Cleveland State University v. Perk (1971), 26 Ohio St.2d 1, 5, wherein the Court held ‘that 2 Tessee of build-
ings located on land which is owned by the lessee [university] * * * has standing to file * * * an application for exemp-
tion of such buildings from taxation'. [Emphasis added], It is noted that the Cleveland State case dealt with property

owned by a state university, and the statutory provisions governing exemption for state universities do not apply in this
case.

*As well, the applicant ¢ites several other cases concerning exemptions granted to schools or churches which leased
property. In Bexley Village, Ltd. v. Limbach (1990}, 68 Ohio St.3d 306, the Court held that property owned by a for-
profit entity and leased to a college for 3 1.00 a year was entitled to exemption. In Northcoast Christian Center v. Tracy
(July 18, 1997) B.T.A. No. 96-M-811, [*4] the Board of Tax Appeals (Board’) held that property owned by a business
but leased to a church for worship was also exempt. The Board in Northicoast cited the Bexley Village case in its deci-
sion, noting the nominal § 1.00 per year lease. Later, in Gary Clair/Christ United Church v. Tracy (September 11,

1998), B.T.A. No. %7-K-306, the Board found that the appropriate test for exemption of leased property was whether the
parties intended to make a profit from the lease. Gary Clair at 6, The Board held that leased property could be exempted

as not used with a view to profit where the modest rent charged was used merely to offset the expenses unigue to an
historie, 128-year old church. Id.

"More recently, the Board held that the use of property by the owner must be examined in order 1o determine exemp-
tion, and that leased property may be subject 0.4 taxation where, as here, the lease is commmercial in nature, Thomaston
Woods Limited Partnership v. Lawrence (June 15, 2001) B.T.A. No. 99-L-551. Here, the for-profit owner charges a rent
of approximately § 60,000 per year. Unlike the cases cited above, the apparent intent of the owner of the subject prop-

erty is [*5] to make a profit from a commercial lease. Applying the case law cited above, the property is not entitled to
exemption as used with a view to profit by the owner."

nl An unreported decision and order was previously issued by the board under date of Sep. 6, 2002, which
reversed the final determination of the Tax Commissioner. The decision was vacated by an unreported order is-
sued Oct. 4, 2002, to afford an opportunity to fully consider the Altorney General's motion for reconsidera-

tion/clarification as to application of an exemption fo the land which is privately owned and improved by the
buildiegs occupied by a charter school.

The matter has been submitted to the Board of Tax Appeals upon the notice of appeal, the statutory transcript cexti-

fied by the Tax Commissioner and the briefs filed by counsel for the parties. Although the board had schoduled the mat-
ter for hearing, the parties did not submit evidence.

The facts are not in dispute. The subject property is a 1.870-acre parcel improved with a two-story building with
¢lassrooms and offices, a one-story recreation area, and parking lot, identified on the auditor's records as parcel 20-
06168. The Performing Arts School of Metropolitan {*6} Toledo, Inc., ("PASMT") a non-profit corporation, leases n2
the property from Gomez Enterprises, a for-profit limited partnership, PASMT is operating a public community schoal
for grades seven throvgh twelve established under the authority of R.C, Chapter 3314, The lease teroe is thigty-nine
mouths for a rental amount of § 195,000, payable in monthly installments of § 5,000.

12 The Iease 1s commonly referred to as a "triple-niet lease,” as its provisions require that the lessee, in addi-
tion to the rental payments, is also responsible for the payment of taxes, insurance and maintenance/utilitics.

R.C. 5709.07, which provides an exemption for schools, reads:
"(A} The following property shall be exempt from taxation:

(1) Public schoolhouses, the books and furniture in them, and the ground attached to

them necessary for the proper occupancy, use, and enjoyment of the schoolthouses, and
not leased or otherwise used with a view to profit;

E I
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The commissioner contends that the exemption should be denied because the property is not a "public schoolbouse”
within the comntext of R.C. 5709.07 becanse the property is not owned by a public entity. Since the term "public school-
house” [*7] is not defined in R.C. 5709.07, the commissioner has cited several cases that have consirued the term
"public property” as contained in what is currently R.C. 5709.08. These cases have held that "public property” embraces
only such property that is owned by the state or a political subdivision. See Bd. of Park Commrs. of City of Troy v. Bd.
of Tax Appeals {1954), 160 Ohio St. 451; Dayton Metro. Hous. Auth. v. Evair (1944), 143 Ohio St. 10. However, the
Supreme Cowrt has not extended this canstruction to "public schoolbouse” as contained in R.C. 5709.07.

It Gerke v. Purcell (1874), 25 Ohio St. 229 the Supreme Court construed the term "public” contained in Section 2,
Article 12 of the Ohio Constitution and section 3 of the tax law of 1859, S & § 761, now R.C. 5709.07. With respect to
the constitetional provision the court held that the term "public” as applied to schoolhouses required the property to be
publicly owned. However, the court also determined that the texm “public® under the statute is based on the use of the
propesty, not its ownership. The court stated:

"A consideration of this provision of the statute shows that the word *public,’ as here applied to school-
houses, [*8] colleges, and institutions of learning, is not uged in the sense of ownership, but as descrip-
tive of the uses to which the property is devoted. The schools and instruction which the property is used
to support, must be for the benefit of the public. The word public as applied to school-houses, is obvi--
ausly used in the same sense as when applied to colleges, academics, and other institutions of learning.
The statute must be consirued in the light of the state of things upon which it was intended to operate. At
the time of its passage, there were few, if any (and we know of none), colleges or academies in the state
owned by the public, while there were many such institutions in the different parts of the state owned by
private, corporate, or other organizations, and founded, mostly, by private donations.

"Besides, the condition prescribing that the property, in order to be exempt, nust not be used with a view

to profit, does not scem appropriate if' intended to apply only to institations established by the public.
Such institimtions are never established and carried on by the public with a view to profit.”

The General Assembly in the creation of community schools has expressly designated [*91 such a school a "public
school * * * and part of the state’s program of educativn.” R.C. 3314.01(B). In so doing the comnunily school is
brought within the exemption granted by R.C. 5709.07{A), consistent with the ruling in Gerke. The commissioner con-
tends that the lease by the owner to PASMT establishes that the property is being used to produce income, which pre-
chudes granting the exemption wnder R.C. 5709.07. We find to the contrary. R.C. 5709.07 does not preclude the owner's
leasing of property to PASMT n3 for its use in the operation of a community school. The proper test is whether the
property is presently being used for an exempt purpose. In keeping with Gerke, it is not required that property be owned
by PASMT to qualifly it for exemption.

13 R.C.3314.01(B) avthorizes a community school to "acquire facilities as needed "

In construing the exemption provided for public colleges and academies in R.C. 5709.07A){(4), the Franklin County
Court of Appeals has held that the statute cannot be read so oarrowly that 2 property Ioses its exempt stafus when it is
leased from an owner. Bexley Village, Ltd v. Limbach (1990}, 68 Chic App.3d 306. The court stated at p. 311 [*10]

"Where the property is used for educational purposes, the property is cxempt from taxation even though
it produces income for its true owner, When applying the phrase 'not used with a view to profil’ found in
R.C. 5709.07, the cowrt should focus on the use to which the property is put by the parly entitled to ex-
emption under the siatute."

Although the subject property may produce income for its owner, it is being used as a schoolhouse for educational pur-
poses. PASMT is not using the property with a view to profit, The Attorney General seeks to distingnish Bexley Village,
upon the difference in language betweon the exemption conferred upen "{ands conmected with public institutions of
learning, not used with a view to profit,” and the exemption for schoolhouses "and the ground attached to them * * * not
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leased or otherwise nsed with a view to profit.” We find nothing in the language which limits the exemption upon the
use of the property, without regard to ownership.

The board finds the analysis of the exemption by the Supreme Court in Cleveland State Univ. v. Perk {1971}, 26
Ohio S5t.2d | compelling, Although the court construed the portion of R.C. 5709.07 exempting [*11] from taxation
"public colleges and academies and all buildings connected therewith,” language that is now contamed in R.C.
5709.07(A)(4}, the reasoning is applicable 1o this appeal. In Cleveland State Univ., a for-profit corporation leased build-
ings to the state university that used the buildings as classrooms. The Supreme Court stated at p. 7:

"We do not think the term 'not used with a view to profit’ refers to or controls the clauses "all public col-
leges, public academics, all buildings connected with the same,’ but refers to simply the clause preceding
it in the statate 'all lands connected with public institutions of learning, not used with a view fo profit.”

Extending this reasoning to R.C. 5709.07(A)1) requires the conclusion that the phrase "not leased or otherwise
nsed with a view to profit” does not contre] the term "public schoolhouses,” but refers simply to the clause preceding it

in the statute, i.e., "the ground attached to them necessary for the proper oceupancy, use, and enjoyment of the school-
houses.”

Our determination here is also consistent with cur application of R.C. 5709.07(A)3) granting exemiption to houses
used for public worship, and the similar [¥12] Hmitation that the "land is not leased or otherwise used for profit.” We
have focused upon the use of the property, requiring that no restrictions be placed upon its use for public worship. See
First Christian Church of Medina v. Zaino {Apr. 12, 2002), BTA No. 2000-N-480, unreported; Youngstown Foursquare
Church v. Zaino (June 29, 2001), BTA No. 1999-S-1367, wnreported; World Harvest Church of Godv. Zaine (Jan. 26,
20013, BTA No. 1999-13-1914, unreported. Tt is uncontroverted that PASMT is using the subject property as a public
community school without restrictions upon its public use.

In Femple Beth Or v, Limbach (Mar. 12, 1993), BTA No. 1990-M-291, unreported, the bourd granted exemption to
the temple's property which was being leased to a church for a three-year term at a rate of $ 2,000 per month, finding
that the primary and controfling use was as a place of worship, which established the exemption. In Full Gespel Pente-
costal Holiness Church v. Limbach (Sept. 3, 1993), BTA Case No, 1991-R-432, wnreported, the board granted exemp-
tion where a church was Jeasing its property to another church. Although we made reference to the monthly rate of §
582.44, which [*13] covered the mortgage and insurance, our finding that there was no intent to profit from the lease
was not determinative of the guestion of exemption. Sitnilarly in Northcoast Christian Center v. Tracy (July 18, 1997),
BTA No.1996-M-8 11, unreported, we granted exemption to what had been a four-bay movie theater in a sirip shepping
center leased to Northcoast, upon its conversion and use for public worship. In Gary Clair/Christ United Church v,
Tracy (Sep 11, 1998} BTA Case No. 1997-K-306, uneported, a private owner rented a one hundred twenty-cight year
old church building which was used as a house of public worship. A mosdest rental was charged to offset utilities and
provide maintenance. Although we commented on the amount of the rental and lack of profit in each case, the granting
of the exemption turned upoen the primary vse of the property for public worship. Most recently, in Jubilee Christian
Fellowship, Inc. v, Tracy (May 17, 2002} BTA Case Neo. 1999-R-239, unreported, we again held that the church Ieased

from private owners was entitled to exemption, since the property was used exclusively for public worship, and the
church did not lease or otherwise use the property. {*¥14]

The commissioner maintains that to focus solely on the use of the property by PASMT fails to recognize the fact
that Gomegz, the owner of the property, is also using the property. To the contrary, Gomez has given possession to
PASMY for its use, and receives only the income.

Inx support of this contention the commissioner cites Lincoln Memorial Hospital v. Warren (1968), 13 Obio 5t. 2d
109, and Thomastan Woods Limited Partrership v. Lawrence (June 15, 2001), BTA No. 1999-L-5351, unreported. Lin-
coln Memorial Hospital addressed a sitnation where a for-profit corporation, in order to mpainfain its affiliation witha
Blue Cross organization, formed a nonprofit corporation to operate the hospital. The nonprofit corporation assumed the
payment of the loan for construction and cquipping of the hospital, and all other expenses of the hospital. The court ex-
pressed the view that ownership and use must coincide to sustain the exemption for charitable purposes. R.C. 5709.12
The court also ebserved that a large majority of the patients paid for their accommedations and nonpaying patients were
decidedly in the minority. We do not find this case persuasive in applying the exemplion for public [*15] schoolhouses,

Tu Thomaston Woods Limited Partnership, exemption was also sought pursuait to R.C. 5709.12. The Supreme
Court has beld in Highland Park Owners, Inc. v. Tracy (19943 71 Ohio St.3d 405, that property owned by an institution
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which is used exclusively for charitable purposes is exempt under R.C. 5709.12. The board determined that the owner
Thomaston Woods' primary use of the property was to lease it to third parties. The board held that in 2 lease siteation
where it is the Jessee who is engaged in the charitable activity, then for purposes of R.C. 5709.12(B), the lessor’s pri-
mary nse of the property is the leasing and not charitable, These cases construe the applicability of the exemption pro-
vided by R.C. 5709.12 to a leasing sttuation. R.C. 5709.12 requires that the gualifying party own the property in order
to be eligible for the exemption. R.C. 5709.07 does not provide a similar resiriction.

The commissioner also cites Summii United Methodist Church v. Kivney (1983), 7 Ohio 5t3d 13 in support of his

claiim that exemption should be denied. In that case exemption was denied to a church that leased property to a third
party. The lessee was using the property [*16] as a day care center, not a religious vse under R.C. 5709.07. However, in
the subject appeal the party seeking the exemption, PASMT, is using the property, the land and the improvements as a
public school, a use for which anp exemption is expressly granted under R.C. 5709 07(A)(1).

The Attorney General also introduces a new argument that title must be vested in the state or a political subdivision,
pointing to the tax exemption provided by R.C. 3313.44 to property vested in boards of education. The argument is that
R.C. 3313.375, which provides a board of education may enter into a lease-purchase agreement for construction of a
school building, does not vest fitle in the board until the end of the lease term and all the obligations provided in the
agreement have been satisfied. The suggestion is made that under a leaso-purchase, the property would not be exermpt.
However, R.C. 3313.44 and 3313.375 are specific in application and limited in their scope. There is no reason fo believe
that the general exemption in R.C. 5709.07 would not apply to the lease-purchase arrangement so long as the building is

being used as & schoolbonse. We have been given ne judicial authority which supports {*17] the argument, and we are
not persuaded.

Therefore, for all of the foregoing reasons, the board finds that the Tax Cormissioner's final determination denying

exermption to the subject property, the land and the improvements used as a public schoolhouse, is in error and it is
bercby reversed.
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R.C. 5709.07

-§ 5709.07. Exemiption of schools, churches, and colleges

{A) The following property shall be exempt from taxation:

{1} Public schoolhouses, the books and furniture in them, and the ground attached to them necessary for the
proper occupancy, use, and enjoyment of the schoolhouses, and not leased or otherwise used with a view to profit;

(2) Honses used exclusively for public worship, the books and furniture in them, and the ground attached to them
that is not leased or otherwise used with a view to profit and that is necessary for their proper occupancy, use, and en-
joyment;

(3) Real property owned and operated by a church that is used primarily for church retreats or church camping,
and that is not used as a permanent residence. Real property exempted under division (AX3) of this section may be
made available by the church on a Hinited basis to charitable and educational institutions if the property is not leased or
otherwise made available with a view to profit.

{43 Public colleges and academdes and all buildings connecied with them, and ail lands connected with public in-
stitutions of learning, not used with a view to profit, including those buildings and lands that satisfy all of the following;

{a) The buildings are used for housing for full-time students or housing-related facilities for students, faculty, or
employees of a state wniversity, or for other purposes related to the state university's educational purpose, and the lands
are underncath the buildings or are used for common space, walkways, and green spaces for the stale university's stu-
dents, faculty, or employecs. As used in this division, "housing-related facilities" includes both parking facilities related
to the buildings and common buildings made available 10 students, faculty, or employees of a state university. The leas-

ing of space in housing-related facilities shall not be cousidered an activity with a view to profit for purposes of division
{A}4) of this section.

{b) The buildings and lands are supervised or otherwise under the control, directly or indivectly, of an organiza-
tion that is exempt from federal income taxation under section 501(c)(3) of the Internal Reverue Code of 1986, 100 Stat.
2085, 26 US.C. 1, as amended, and the state univetsity has entered into a qualifying joiot use agreement with the or-
ganization that entitles the smdents, faculty, or employees of the state university to use the lands or buildings;

{c) The state universily has agreed, under the terms of the qualifying joint use agreement with the organization
deseribed in division (A)4)(b} of this section, that the state university, to the extent applicable under the agreement, will

make payments to the organization in amounts sufficient to maintain agreed-upon debt service coverage ratios on bonds
related to the lands or buildings.

.(B} This section shall not extend v leasehold estates or real property held under the authority of a college or wni-
versity of learning in this state; but leaseholds, or other estates or propetty, real or personal, the rents, issues, profits, and
income of which is given to a rounicipal corporation, school district, or subdistrict in this state exclosively for the use,
endowment, or support of schools for the free education of youth without charge shall be exempt from taxation as long
as such property, or the rents, issues, profits, or inceme of the property is used and exclusively applied for the support of
tree education by such munieipal corporation, district, or subdistrict. Division (B} of this section shall not apply with
respect to buildings and lands that satisfy all of the requirements specified in divisions (AX4}a) to (c) of this section.

{(C) For purposes of this section, if the requirements specified in divisions (A)4)(a) to (c) of this section are satis-
fied, the buildmgs and lands with respect to which exemption is claimed under division (A)(4) of this section shall be

deemed te be used with reasonable certainty in furthering or canmying out the necessary objects and purposes of a state
uttiversity.

{D} As used in this section:

{1} "Church” rocans a fellowship of believers, congregation, socicty, corporation, convention, or assoctation that
is formed primarily or exclusively for religious purposes and that is not formed for the private profit of any person,

{2) "State university" has the same meaning as in section 3345011 [3345.01.1] of the Revised Code.

(3) "Qualifying joint usc agreement” means an agreeinent that satisfies all of the following:
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{a) The agreement was entered into before June 30, 2004;

(b) The agreement is between a state university and an organization that is exempt from federal income taxation
nnder section 301(c)3) of the internal Revenne Code of 1986, 100 Stat. 2085, 26 U.S.C. I, as amended; and

{c) The state university that is a party to the agreement reported to the Ohic board of regents that the university
maintained a headcount of at feast twenty-five thousand students on its main campus during the academic school year
that began in calendar year 2003 and ended in calendar year 2004,

HISTORY:

RS §2732; S&S 761 5&C 1440; 61 v 39, § 3; 88 v 95; 91 v 393, 216; 99 v 449; GC § 5349; Bureau of Code Revi-
sion, 10-1-53; 142 v S 71, Eff 5-31-88; 151 v H 66, § 101.01, eff. 6-30-05.
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Section 2, Article XII, Ohio Constitution (1851).

Section 2. Laws shall be passed, taxing, by a uniform rule, all moneys, credits, investments in
bonds, stocks, joint stock companices, or otherwise; and also all real and personal property,
according to its true value in money; but burying grounds, public school houses, houses used
exclusively for public worship, institutions of purely public charity, public property used
exclusively for any public purpose; and personal property to an amount not exceeding in value
two hundred dollars for each individual, may, by general laws, be exempted from taxation; but,
all such laws shall be subject to alteration or repeal; and the value of all property, so excmpted,
shall, from time to time, be ascertained and published as may be directed by law.
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§ 5348-1H

TAXATION 54

on Lhe swecession to the latangible property of =
non-rvesident seerning under the proevisiens of
this subdivision of this chapter, shall be deemed
to have oviginated, shall be determived as follows:

1. In the case of sharves of stock in a eorpora-
tion organized or existing under the lews of this
state, such taxes shall be deemed o have ovig-
jnated in the munieipal corperation or town
ship ip which such werporation hay its prineipal
place of business in this state.

2. In ease of bonds, notes, or other scomrifies
or assets, in the possession or in the contrel or
custody of a eorporation, institation or person
in this state, snch taxes shall be deemed to have
originated in the municipal cerporaiion er town-
ship in whieh sueh corporalive, imstitution or
person had the same in poessession, control or ens-
tody at the time of the snecession,

4. In the case of moneys on deposit with any
-eorperation, bank, or other institution, person
or persons, such tax shall be deemed to have
originated in the wuoicipal corporation or town-
ship in which such corporation, baek or other
ingtitution bhad ifs principal place of business,
or in whish such person or persens resided af the
time of such suceession. '

HISTORY —108 v. Pi 1 501 (576).

HSec (3.0, § 533%.4 which refers to this section.
Comparzative tegislation

Transférd frow nonresidents or peravns not ln-

hableants of state:
1. Smith-Hurd Rev. Stat. 1933, ch, 120, § 375,
ind.  Burns' Stat. 1333, § 6-2420, :
Ky. Carroll's Stat, 1938, § 4281a-44,
Mass. Gen, Laws 1932, ch. 66, 1.
Mich., Comp. Laws 1924 §3672
Y. Cabfll's Consol. Laws, ch. 61, § 248 ot neq.
Ore. Code 1330, § 10-646, '
FPeona, Purdow’s Stat. 1936, title 72, § 2301,
W.Va. Code 19231, ch, 11, art. 11, § &

VWhere tax originates:  Bpeed Taxalion §451;
0JUR Taxalion §470 )
QOhio inheritanece tax in relation to bank depogits

and stogk ownership of nearesident decedenks:
{Fditerial note.) & QinL.Rev. 246.

A succession to zhares of stock in 2 unationul
bank in Chio fs taxable under the Ohio Inherit-
anes law, though the deceased owner was a resl-
dent of another state and had the certificate fer
the shares In his possession at the tlme of hia
death: 1821 A,G.Opns. vold, p.277.

[Sec. 5348-15.F Pending proceedings not
sfiected. This aet [G. €. §§ 2624, 2685, 2689 and
5331 to 5348-14] shall not affect pending pro-
ceedings for the assessment and collection of
collateral inheritance tazes under fhe original

sections hereby amended, nor the duty fo pay,

nor the right o eolleet any sush fax which has
acerzed prior to the approval of this aof, nor
the rights or duties of any officer with respeet
to the assessment and golleetion of such collateral
inheritance taxes; nor shall this act affect sueces-
sions taking place prior to its approval, whether
ihe death of the decedent cceurred yprior o such

approval or net; but all sgecessions oeeurring
subsequentiy to the approval of thiz aet shell be
affected by and taxable under i, whether the
death of the decedent cecurred prior fo ifs ap-
praval or net, unless & fax hag alresdy accrued
thereon under the provistons of the original see-
tions hereby amended.
HISTORY-198 v Pt. I 561 ¢577), &4

Retroaetive operabion:  Jhee> Taxation §429;
o-uw Tuxation §427.

I[Sec. 5348-16.13 Collateral  inheritance
taxes paid, shall be refunded, when. That
whenever an administrator, execubor or trustee
of an estate shall, in pursnance of an order ov
judgment of & courk, have paid collateral inheri-
tenee tazes to the county treasurer of the eounty
in which the estate is located, under the pro-
visions of the statufes relating te collatersl im-
heritanée taxes before the same were amended
by the act passed May 8, 1919, and the probate
judge of said county shall thereafter have
judicially deternuned that the whole o1 & part
of snid taxes ought not to have been paid, and
said person is ordered to refand the whole or part
of suid taxes to the heirs, the connly audifor
shwll, upon application, draw his warrant on the
connty treasurer, and the county freasurer shall
refund out of the funds in his hands or custedy,
to the eredit of inheritance taxes, sueh equitable
proportion of the tazes, without interest, and be
credited therewith in the sccounts required to
be rendercd by him; but no such application for
refunder shall be made after one year from the
date of such judicial defermination.

HISTORY.—1058 v, Pt. B 1107, § %

EXEMPT PROPERTY

Src. 5349, Schoeol bouses, churches, colleges,
gte. Public school houses and houses used ex-
clusively for public worship, the books and forni-
ture therein and the greund attached to such
buildings necessary for the proper ceeupaney,
use and enjoyment thereof and not leased or
otherwise msed with a view fo profit, public
golleges and academies and all buildings connected
therewith, and ail lands eonnected with public
institutions of learning, not used with n view to
profit, shall be exempt from taxation. This see-
tion shall not extend to leasehold eafates or real
property held under the authority of a college
or university of learning in this state, but lease-
holds, or other estatés or property, real or per-
sonul, the renfs, issues, profits and income of
whieh is given to a eily, village, sehool distriet,
or subdistrict in this state, -exclugively for the

use, endowment or support of schools for the

free eduecation of youth withoul charge, shall be
exempt from faxation as long as such property,
or the rents, jzsues, profits or incomwe thereof is
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55

PROPERTY SUBJECT TO TAXATION

§ 5349

used and exclusively applied for the support of
free education by sueh city, village, distriet or
subdistriet. (R, 8. Sec. 2732.)

BISTORY...H. ¥ §&73%; 99 v. 4495 91 v, 303,
%183 68 v. 853 6% v. 3, §3; & & 8. 76l & % O
1440, Xeld vncenntitutionnl in parves Stnte, ex rel,
v Hess, 118 0. 8. 82, 145 N, 1. 34v.

: fee GLC. §U670-1 which vefers to G.C. $5844
ot zed.
Comparative legislation
Exompt preperty:
¥la. Comp. Genr, Lawa 1927, § 897,

Iduhoe Code 1032, § 61-105.
1L Smith~-IHurd Rev. Stat 1833, oh. 120, § 2.

Ind. Burns' Stat. 1833, § 64-201,
Yowa Code 1931, § 6944,
Ky, Carroil'a Stat. 1988, §¥§ 4019z-10, 4026,
Mass. Gen. Laws 1952, ch. 69, § &,
Mick., Comp. Laws 1929, §§ 2395, 3397,
N¥. Cahill’'s Consol. Laws, ch. 61, § 4.
. NCar. Code 1831, § 75880 et meq.
Ore. Code 1930, §69-104,

Penna. Purdon's Stal. 1936, title 72, 1891 st B0

Tenn. Willlams' Ann. Code, § 1085 et soq,
Ttah  Rev. Stat 1833, § 80-2-1 ot seq.
W.Va Code 1831, ch. 11, art, 3, § 9.

References to Page’s Digest gnd Ohio Furisprudence
Ezemptions, in general: . Bwed Taxation §100 ot
seq.; O-JUR Taxation §11I et seq.
Public schoela and colleges: Pasm Texation §122;
C-fUR Schools § 378, Taxation §123.
Houses for public wership: Beee> Rel. Soe. § 10,
Taxation §124; O-7UR Rel. Soc. §4, Taxation

§ 130.
ARNOTATIONS

iI. Comnstruction of exemption statutes
2. HKdueational inatitutlons
%. Religious institutions

See note, .C. § 5353, elting Bloch v. Board of
Tax Appeals,

1. Construction of exemption statutes

General Code § 6349 Is in confiiet With' } 2 of Art
KIL of the constitution, in mo far as it applies te
4 leasohold, or other estate, real or personil, which
15 net an institution used exciusively fov charilable
purposes, and s not public property used exelu.
sively for any publle purpose: State, ex rel, v.
Hess, 113 Q. 8, 52, 148 N. I, 347,

For a discussion of the history of this and the
rollowing sections, and for a review of the earlier
cases evnstruing thern, see Roze Institute v, Myers,
92 O 8. 252, L N, B 924, L. R, A, 191sD, 1179
[citing College v. State, 1% O. 110: Gerke v. Furesll,
256 O. 8. 82%; Humphries v. Little Sisters of the Poor,

2% 0. 8. 20%; Library Assoviation v. Peltsn, 3¢ Q. 8-

- B3B3y Watterson v. Halliday, 77 O, 8. 1501

If an exeeption or exempllon from taxation is
claimed. the intemtion of the gomeral assembly o
provide for the cxemption must bo expressed In
clear and unambiguous terms. i must be shown
indubitably to exist. At the outset &very presump-
tion is against it. Intent {o coufer immunity from
taxation must be clear, beyond reasonable doubt, for
nothing can he taken agalnst the state by prosump-
tion or inference: Clnolnnati College v, State, (9 O,
114; Lima v, Cemotery Association, 42 (. S. 123; Lee
v. Sturges; Insurance Co. v. Ratterman, 46 0, &, 153,
19- M. X0 560, 2 K. I, A, §BG; Scoti v, Smith, 2 O. N, P
{(M.5) 617, 15 Q. D, (ILE.) 5990,

The ecounty eommissionesrs and the county aunditer
4o nol possess power to determaine the queation
whether specific property is subject to taxatiun er
net: Btate, ex rel, v, Commissioners, 31 0, 8, 271
Eenyen College v. Schniably, 12 Q. ¢ ¢ (N8> 1, 21
G. ¢ D, 15¢ freversing in part, Renyon College v,
Schnanly, £ O. N. P. (N.8.) 160, 17 0. I (N.B.) 132,
and afirmed, without report, Schnebly v. Kenvon
College, 81 Q. 8. 5141; it wab aald that a more liberal

“of goevernment.,

rule of construction was laid dewn In Watterson v.
Halliday, 77 O. 8. 150, 82 N. E. 962, than had for-
merly obtzined i Ohlo. .

Tie fact that officers whe are charged with the
duty of enforoling tax laws have vonstrued a statute
a3 eperating an cxemptlon, does not bind the state
nor the successors of such officers: Les v, Sturges;
Insurance Co. v. Rattermun, 46 €. 8 153, 1% N B,
580, 2 Y. R. A. B&G,

‘With reference to exemptions clalmed by individ~
uals and corporations for profit, the ruie is that the
right to exemptlon under the law shonld be reason-
ably clenr, the presuraption being that all property
ia subiect to taxation by a unlform rule, to the end
that all properiy bear. its true share of the burden
While the court dges not apply
striet rules of construction {n cases where religious,
charitable and educntilons! institutions seol ex-
emptions, we think that such right to sxemption
should appear in the language of tho constituiion os
statute, with reasonable certainty, and mot depend
on thelr doublful construction: Watterson v. ITa'-
liday, 77 Q. 8, 150, 82 N. E. $62.

In Watterson v. Halltday, 77 0.5, 150, 52 N.RE.
552, K way maid that the court had traveled toward
the extreme of 1lberal statutory construction in
Davis v, Camp Meeting Asgsoclation, 57 0. & 2857, 4%
N, B 401; and that in-the case zt bar, the wourt
would net apply the logic of such earlier cage.

Bt was ouly necessary to enact Art. XIil, 5§37, 8
aud 16 of the Ohie constitution for the purposze of
permitting exemptlons of f[esser estates and in-
comes, and progressive taxation of larger estates
and incomes, since the general power of taxation is
conferred by Art. II, §k: State, ex rel, v, Carrel,
4% 0. 5220, B84 W B, I34. .

if a public charity fund 1s invested for finanelal
purpases during a period before dispensing the
charity, it i3 not exempt from taxatlon durlng
such period: Jomnes v. Conn, 118 O. 8. 1, 155 N, R,
791, .

Real property of turnversin soclety i3 pot ex-
empt from faxation, being neither a public Institu-
tion of learning noc an institu{ion wsed exclualvely
for charitable purposes: Soctaler Turnverein v.
Board of Tax Appeals, 139 0.8 622, 23 O, 117, 41
N.E.(2) 716, '

Tnder G.C. §§1464-1 (i) and 3570-%, the board
of tax appeals has jurisdiction to c¢xercise author-
ity relative to consenting to the exemplion of
preperty from taxation under G.C, §%353, whether
such property be real or personal! Wehrle Foun-
dation v, Ewvatt, 141 0.8 467, 26 0.0. 29, 49 NI
{23) 52, :

The sole power to exempt any ground from taxa-
tion ig vested ln the general assembly, There is no.
inplied exemption, but it must be expressed in clear
and unmistakable terms: Cineionatt v, Hynicka, §
O.N. P, (N.8.) 273, 20 O. D. (IL.P.} 365,

Exemptifon from taxation of property used for
religious, educational, and charitable purposes in
Ohio. Article by B. R. Helgel of the Clncinnatt
bar, 3 Cin. L. Rev, 40, .

‘Where unpald assessments continue to bo o llen
upon properiy purchased ky the board of educa-
Hon: 1020 A.G.Opns, voll, p.80B,

General Code § 5349, cxempting from taxation
“public eolleges and all huildings connectsd there-
with,” Is not limited to auch buildings and prop-
orty as may be used exclusively for literary and
educational purpoeses, but fncludes all preperty with
ressonable ceredinty used in furtheripg the neces-
58Ty objects of the institution; residences occupled,
rent free, by the presldent or professors are exempt
from faxation under that sectionm: 1928 A.G.Opna.
p3002.

In general, the same rutes are applied to personal
preperty as are applicable to realty, In determining
whether or not it is subject to taxatlon: 1830 A.C.
Opna. p.2%469,

2. Educational institutions

. Sewe motes, G.O. § 5353 (2), citing College Prepar-
atory School v, vatt.
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R.S. 2732 (originally enacted as Act of April 5, 1859,2 8 & C 1440).

1458 TAXES. , [chs,

—
BECTION EECTION
63, 64, The return by banks orgavized under  $7. When auditor to nota on back OF Certifey
i the “etate bunk of Ohio  act.—Yrovend- thet deposit has not been ouide._, te
. inys en omission or tefusal to make ro- of redenption on vecorg of bx salen e
. - turo, and eoilecidon of taxes, efo. 98. Tax purchasr's inprovements, hoy ;
85, Matributivn of such taxes. for, ete, ld
60 What banke shall annually ju Bay make
returus ko comnty auditor, SALE OF FORFE{TED LAKDS.
67. County auditor's duty npen receiving guch
TeLHInY ; AKX oy suc&x Teturns, 90, Lands, afe,, fricited to state iy in 17
€8, Proceedings if such refuzns are got wade, t.E'rucc:mIing:‘s &5 10 Lunds, ete,, Loy e
oto. felted ;
10, ~-As 1o lands hercaftor formited.—Saz, of
HISCELLANEOUS. Torfuited Tands.
: 28l Notic: of s«lit; tine of sals, ang salbe.— gy,
€%, Ownar of Jife estate, puardian, agent, etc., ditor may adeuen snle. fom day oy,
0 pay Eax; untii sold. 7
0. —And list band for taxation: penadty for 102, Procecdings if Land not sold.
areglect 3 305, How forfeited aud sold lundg may by g,
: Tl —Aud py tax, nntess, ete, deenind —Excess of prretineg MinAy {y
Y2 Gundian’s Hability for neglect 3 ke puid to ewaer, uxd when-- LF duytt,
15 —FExecutors; ful whe irs owner, how (o prucecd.
T, —Apent's and attorney's; 195, Certificate tn purchﬂ‘.ﬁcr.——Sun‘ey.—.!‘m
T8 —Wheis Jien un the Jand, ete,, for money for dueed; legal elfuct of deed.—Ttight of
advanged, ete, minurs, f20ws ConTh, ete., to edeent—
6. Einbility and forfeiture of tenants in cure Rights of partict it taxes have fu fag
tesy ur dower, for auplact; redemprion in Bgen paid.
stch oase. 105. Purchasers may haso partifion as in othey
TT. Rights of a joiut owner, whe pays his por- PEYEH
Eion ol tax.~—Those not paying, hetd li- 106 —[eamad the asglgnee af state: his Bey;
able as it partition bad nol heen made.—— may recover, if gjosted, the Eaxes, ete;
A fux on fands seld at Jndiciol sale to be il hiow; and net to ke evicted nolik
paid vut of proceeds of sale. tilxes. efe,, refunded.
! 8. School ur ministurind tands and lands heve- 307, Auditue of slate to kesp vecord and Forwacg
aller sold by the U. § to bs taxel, tist of fands hereafter fovfeited, in ailpe-
T2 Annual levy of Laxes--rate thereof, witte yiervs,—Dands vodeeraed 1o bo (rana.
8 Levy to pay bouds of COUALY, GiLy or towa- ferred ou couaty duplicate,
' ship given For vajlread subseviption, 108, When connty auditer to wake reburn 4
8% Inhibition agrinst counties, rownships, snle,
citics, ate., contrssting debts, eto., be- 169, Apportionuent. ete., of TOneys arisiog
Fond cortain limit, frow sake of forfsited lawds, - Treasurers
82, Contracts in contravention thereof void as feas.
© tocorporation ; but olficer, ete., ndivid- 110, Acts repeated.
- ualiy tizble, ete. E1l. Times fo pray taxes--Toad tixes.
83, Fax 10 baild or pay fr puhiie lmildipgs of  T12. Enstaltmients to be Appkringed, ete,
wounty. LE3. Blunner uf placing taxes an duplicats, sla.

B4, Commissivaers may levy tax to pay iaterest. 114, Eftect of not paying taxss wb tines pre-
seribed.Penaliy of Gon per cont,

HONRESIDENT PERSONAL TAN. 115, —Same.—wDPenalcy of iharty per cent,
S List of delinquent tands and lots, aud o
85, 88. County leegaurer’s duty as to nonvesi- word theveod.
dents’ taxes dedingnent on persenal peop- 117, Belivery of duplicate 1o trensurer; timeshe
erty. wust keep his offico open.
27, 68, Collection of such tax, 118. Treasurec's scttlament with auditor; stk
£, Commissioners’ duty s to delivquent 1ist tluient witl commissioners.
of personal proporty. 118, Auditor’s duty in seftlement with tress-
80 Proceedings by treasurer whers delfnquent orer—Auiditor's certificates o treasumr,
tax payer has dues within the state, and —Breltiuent list.
be propevty Ko distraing or is nimvesi- 120, Treasucer to dellver cerfificates to suditor
dent witk property, woneys or dues in of state and comptealier, .
- the state, T2l Sutttement with counLy tressuver as §o
91. How ench delinguent colizetions distrib- moneys belonzing to state.
uted. 122, County treasurer's payiments to lonsl treat

. urers. —Provise. .
BEDEAPTION OF LAND 805D AT DEL:NQUeNT sAzE. 193, Deficits in means te meet inferest of prine
cipal of fusbed debt of state, how B be

92, Within what period land sold for taxes may enpplicd,

e ml‘ieemeg'.: 124, Deficits ju general Tevenue, how to he met.
93, Applicationg thevethy, t¢ whom wads. 123. YWhen couaty tveasurers term beging and
4. frepwsit of money. enils.—~Hond and vath,-~Vacancy.

83, Joint owaer, 2ic., may redeem hia bropore 120 Aet repeated. —Proviss.
Hon-—Cestilicate for redemption, and I27. Habe of tixorfor urkinacy atate pacposce.

procecdings.—Motics of redemption. EZE. Additienni levy.——Fxpenyes of governmeat,
¥6. Payaent of 1eder ptivn meney ke tax plre —Sinking fand.
chaser, ete. 129, Scheol fend,

Anect for the aseessmont and taxation of alt property tu this state, and for levying
taxod thereon according tn its tras value in moneyd

{Passed and duuk effect April 5, 1852, 58 vol. faf. 5]

Al peoperty tobe (1) Sreriow 1. Be 4t enacted by the (encral Asseinbly of the State

tion, Jr— . _

1 Under the constitution of 4802 a tax on steambonts navigating the Mississippi and
Ohio rivers, and owned by citizens of this slate, wag coastitutionsl.  Perry of el ¥-
Torrence, 8 Qhio Rep. 521,
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TAXES. [cHAR,

Puble property
exempt fome tax-
ntion.

withdraw in money, on demand. The term *“credits,” whenever used
in this act, shall be held to mean the excess of the sum of all legal
claims und demauds, whether for moncy or other valuable thing, or for
lubor ov service due, o to become dne, to the porson Liable to pry taxes
thereon, including deposits in banks or with persons in or out of thig
state, other thar such as are held to be money as hereinbefore defined
by this section, when added together (estimating every suell claim or
demand a¢ its true value ir money), over and above the sum of legal,
bona fide debts, owing by such person! But in making up the sum of
such debts owing, there shall be taken into account mo ohligation to
auy mutual insurance company, nor any unpsid subseription to the
capital stoek of any joint stock eompany, nor say sabsoription for any
religipus, scientific, literary, or charitable purpose; nor any ackuowl-
edzment of any indebledness unless founded on some econsideration
actually received und believed at the time of making such ackuowledg-
ment to be a full consideration therofor; nor any acknowledgment of
debt made for the purpose of diminishing the amount of credits to be
listed for tasation; nor any greater smount or portion of any liability
as surety, than the person roquived to make the statement of such
credits believes that such suvety is in equity bound, and will be com-
pelled to pay, or to contribute, in case theve be wo sceuritios: Provided,
that peasions receivable from the United States, or from any of then,
salavies or paywents expecled to be received Lor labur ov sevvices to he
performed or rendered, shall pet be held to ke annuities within the
meaning of this act.

(5 Sme. 1XL. That all property described in this seckion, to the
extent herein Himited shall be exempt from texation,? that is to say, 1su:
All public school houses and kLouses used exclusively for public wor-
ship, tha booke and furaiture therein, and the grounds attached to such
buildings necessary for the proper occupancy, use and enjoyment of the
same, and not leased or otherwise used with a view to profit. Al pub.
Iic colleges, public scademies, ell buildings connectod with the same?
and ali lunds conmcoted with public institutions of learning, not used
with a view to profitt This provision shall not extend to icaschold es-
tates of real property, hold under the authority of any eelleze or uni-

1 The 10th seekion of the act of April 13, 1853 (Swan's R. 8., 803), which allowed
andividuals and vertain covporations, in giving their tax fists, to deduct their Hinbili-
Hes from: thelr credils, was held to Le unepustitutivhat and void - that the consti-
tution perwita no deductivn of liabilitics from moneys and ovedite, Brchunge Huuk
q.; Colunchus v. Hiuco, 3 Ohio Rep. 1; Latimer ef ab. v. Morgan of al., & Ohle St. Rep.
.

See note to section Z, Art. X11 of the constitution.

ZAE luws oxempling sy preperty In the state frem taxation, befag in derogation
of equal rights, should bo ovrstrued sirietly,  Ofneinneti Callege v, The State, 19 Qhia
Rep. 110, .

STt would goewm that this exemption would not inslude = bouse orected on the lands
of u voilege, nud occupied by ene of the professers a3 & vesidenve. Kendrick v, Far-
quker, § Ghio Rep. 188, '

4Lr regard to similer language fn the 3d section of the tax law of Murch, 1645,
Caldwelt, J., in delivering the opinion of the tourt, in Cinsinnati Cullege 7. T'he Stetes
9 Ohio Rep. 11, 114, saied: “We suppese the pisig and paipable meaning of 4
statute iz, that the houses and preperty which these diffsrext institutions mecd to
use, whilst engaged in the pursuit of their respestive objoets, shall be exciapt from
taxztion. Such property wheu thus nsed does not produce an inerease. Lt is used
for purpases atber than making woney; and 2s the objects fur which it is used are
beneficial Lo community, it i exeapted from the burdens imposed apom other
property.””  Frem the decision in that case, it seems that buildinga belonging to »
oollege or zeademy must, to eseape tuxstion, be ngod exciusively for eollege or agad-
&my purpeses; und if used for other purposcs they nre linble to taxation, altbough
ihe procoeds are, in the future, tv be applied for the prometion of terature and
sckonge,
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versity of learniug of this state. 2d: A} Tands used exclusively as
grave yards or grounds for burying the dead, except such as sre held
by any person or persons, company or corporation, with a view to
profit, ar for the purpose of speculstion in the sale thereof. 3d: Al
property, whether real or personal, belonging exclusively to this state,
or the United States.  4th: Al buildings belonging to counties used
for holding courts, for jails, or for county ofiecs, with the zround, not
excecding iy any connty ten acres, on which sueh buildings are evectod.
Sth: All lands, houses, and other buildings belonging to any eounty,
township or town, used exclusively for the accommudation or suppord
of the peor. Gth: All huildings belonging fo institations of purely
public charity, together with the Jand act—uzﬁ]y oceupled by such insti-
tations, wot leased or otherwise used, with a view to profit, and all

moneys and evedits appropristed solely to sustaining, and belongiug .

exclasively to such institutions. Tth: AN fire engines and other im-
plemenis uzed for the extingnishment of fires, with the buildings used
exclusively for the safe Lecping thereof, and for the meeting of five
comparnies, whether helonging to any town, or to any fire company or-
gavized therein.  Sth: All market houses, public squares or other public
grounds, fown or township howses or halls, used exclusively for public
purpeses, and all works, machinery and fxtures belonging to any tows,
and used exclesively for-conveying water to such town. 9th: Back
individual in this state may held exempt from taxation persenal prop-
erty of any description of which sucl individual is the actual vwner,
not exceeding fifty doliars in value; ne person shall be vequired te
list o greater povtion of any credifs thau ke believes will be veceived,
or can be collected; nor any mreater portion of any obligation given to
secure the payment of rent, than the amount of rent that shall have
acevued on the lease, and shall remain unpaid at the time of such list-
ing ; no person shall be required to tuclude in his statement as a pat
of the persounl property, moneys, evedits, investments in bonds, stocks,
joint stock compunies, or othevwise, which be is vequired to list, any
share or portion of the eapital stock or property of any company or
corparation, which is required to list or return its capital and proyerty
for taxation 1o this state. The taxes upon banks, banking compauice,
and all other joint stock eompanies, or covporations, of whatever kind,
levied and colleeted, in pursuauce of the provisions of this act, shall
ke in Hen of any taxes which such banks or banking company, or
other joint stock eompany or corporation was, by former laws, required
1o pay. <

BY \WIHOM, WHERE, AND IN WHAT MANNEL PROPERTY SI{A‘.LL BE LISTED.

{4.) Swe. IV.  Every person of full age and svund mind, uot a mar-
ried woman, shall list the roal property of which he is the owner, sit-
male in the eounty in which he resides, the personal property of which
he is the owner, and all moneys in his possession; and he shall Bt all
moneys invested, loaned gr otherwise eontrolled by him, as agent ox
aiforuey, or on account of any other person or persons, compuny or
“ovporatien whatseever, and all moneys doposited subject to his order,
check or diaft, and eredits due from, or owing by any persen or per-
sons, body corporate or politie, whether in or out of such county. The
broperty of evory ward shall be listed by his guardian; of every minor
child, idiot or Junatic having no other guardian, by his father, if living,
il wot, by his mother, if liviog, and if neither father nor mother be
living, by the person haviug such property in charge; of every wife by
ke huehand, if of sound mind, if not, by herself; of every pevson for
¥hose bonefit property iv held in trust, by the trustee; of every estate

{a} Repealed. Supplicd, Sup. 76i.

Fifty doliers of
personal property

X ek,

Ruies for Hsting,

sic.

Buiks ned o be
bwioe taxed,

Statament of
yroperiy—who -
mike if—and

lLow.

Appx.43



CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true copy of the Appendix to Brief of Appellant

was sent by regular U.S. mail to Graham A. Bluhm, Fastman & Smith Ltd., One SeaGale, 24
Floor, P.O. Box 10032, Toledo, Ohio 43699, counsel for Appellecs, on this 14t day of
December, 2009.

g ‘gj(/j:?b B ffL Pg‘?%égﬁ o

SOPHILA HUSSAIN
Assistant Attorney General




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46

