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ANDERSON/IvIALTBiH PARTNERSHIP

And

i KH VICTORY CORP (dba CIbTCINNATI
COLLEGE PREPARATORY ACAI}EMY)

: Case No. 2009-

Appellees,

V.

WILLIAM W. WILKINS,
(RICIIARD A. LEVIN),
Ohio Tax Commissioner,

Appeal from Ohio Board of Tax Appeals

Case No. 2007-A-I1

Appellant.

IYOTICE OF APPEAL

Appellant, Richard A. Levin, Tax Commissioner of Ohio, heraby gives notice of his

appeal to the Supreme Court of Ohio from a Decision and Order of the Ohio Board of "I'ax

Appeals (tho "Board") joumalized in Case No. 2007-A-1I on August 18, 2009. A true copy of

the Decision and Order of the Board being appealed is attached hereto as Exhibit A and

incorporated herein by reference. '1`his appeal is filed as a matter of right pursuant to Revised

Code ("R.G") 5717.04.

Appellant cojn.plains of the following errors in the Decision and Order of the Board:

1. The Board erred as a matter of fact and law in holding that the subject property qaalified

for real property exentption under R.C. 5709.07(A)(I), and in reversing the appellant Tax

Commissioner's final determination denying the R.C. 5709.07(A)(1) exemption claim for

that property. The Board erred in failing to strictly construe the R.C. 5709.07(A)(1)

exemptian against tlie cla.im of excmption beeause tax exempt.ions are in derogation of

the rights of all other taxpayers.

2
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2_ T'he Boarei erred in faiiing to hold thaY the for-profit, commercial lease of the subject

property by the appellee owiier, Anderson/Maltbie Partnership ("AMP"), a for-profit

entity engaged in comtnercial leasing, disqualified the property feom the R.C.

5709.07(A)(l) exetnption. The Board erred in failing to tiold that AMP's use of the

sabject property in a for-profit commercial venture, in competition with other for-profit

businesses engaged in commercial icasing, disqualified it from exemption under R.C.

5709.07(A)(1).

3. '1'he Board erred in granting real property tax exemption to the subject property because

AMP's leasing of the subject property to LKId Victory Corp. d/b/a Cincinnati College

Preparatory Academy (`CCPA') was, as found by the Tax Conunissioner, for the sole

purpose of AMP's profiting from zental payments under the lease.

4_ The Board erred by failing to hold that Alv1P's substantial anttual rental in the amount of

$275,496.48 per year warrants a denial of the R.C. 5709.07(A)(1) exemption, due to the

property be9ng "leased or otlierwise used with a view to profit" within the meaning of

that exemption. The Boaxd exted in holdirtg that even tbotigh the property prodtices

substantial income for its lessor/owner, AMP, the property qualifies for the exemption.

S. The Board erred in focusing solely on the lessee's, CCPA's, use of the property when

determining the `4ise" of the subject property for R.C. 5709.07(A)(1) exemption

pnrposes. The Board shotrld have affirmed the appellant Commissioreer's determination

that because AMP was "using" the leased property with a view to profit in its own for-

profit business that such for-profit use disqualified AMP from entitlenieut to the R.C.

5709.07(A)(1) exemption.

Appx. 3



Wherefore, the Appellant 'fax Commissioner requests that the Couct reverse the

unreasonable and unlawful decision of the Board and remand the matter for issuanee of an Order

denying AMP's application for real property tax exemption for tax year 2002. Appellant further

requests remand so that the Board may deny AMI"s request for tlxe remission of taxes and

interest tbt tax years 2001 and 2000.

Respectfully submitted,
RICHARD CORDRAY
Attorney General of Ohio

SOPHfA I-IUSSATN (0081326)
Assistant Attorney General
30 East Broad Street, 2573t Floor
Columbus, Ohio 43215
Telephone: (614) 466-5967
Facsimile: (614) 466-8226
sophia:hussain a ohioaitorneygeneral.gov

Counsel of Appellee Richard A. Levin,
Ohio Tax Commissioner
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OH1013OAIZll OF TAX A

Anderson/N.(altbic Partnership and LKH )
Victory Corp (dlb/a Cincinnati College )
Preparatory Academy), )

)
Appellants, )

)
vs. )

)
William W. Wilkins, Tax Commissioner )
of Ohio, )

)
Appellee. )

APPEARANCES;

:ALS

CASE iNO: 2007-A-11

(REAL PROPERTY TAX EXEMPTION)

DECISION AND ORI?ER

For the Appellants - Fasthnan & Smith Ltd.
Graham A. F33ulun
One Seagate, 24'Floor
P.O. 10032
Toledo, Ohio 43699-0032

or the Appeilee - Richard Cordray
Attorney Geiieral of Ohio
Soptxia Hussain
Assistant Atfonxoy General
30 East Broad Street, 25°i Floor
Coinmbns, Ohio 43215

Entered AUG 1$ 2009

Ms. Margulies, Mr. Johrendt, and Mr. Dunlap concur.

This matter is before the Board of Tax Appeals upon a notice of appeal filed by

appellants Arrderson/Maltbie .Partnership ("Anck;rson/Maltbie") and LKII Victory Corp

(d/b/a Cincinnati College Preparatory Acade3ny) ("CCPA"). Appellants appeal from a final

deterrnination of the Tax Commissioner, in which ttie commissioner dertied their application

for exemption of real property from taxation for tax year 2002 and remission of ta.xes and

Exhibit A
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interest for'tax years 19991 through 2001, but granted remission of all penalties charged for

tax years 2000-2004. This matter is submitted to the board based upon the appellants' notice

of.appeal, the statutory transcript ("S.T.") ceitified to this board by the Tax Commissioner;

the stipulation of facts ("Stip.") submitted by the parties in lieu of appeaing at a hearing;

including e'bits, aud the briefs of counsel.

ln his final determination, the Tax Couuuissioner summarized the facts of the

instant matter, as follows:

"rhe record refleots that the property was acquired by the
applicant A.ndersovlM:altbie Partnerslup ***, a for-profit
partnership, on June 23, 1987. The partnership is comprised of
real estate entrepreneurs and developers William F. Maltbie lll,
CBO of Wm. Maltbie and Associates, an international
comuzereial real estate brokerage and constilting company, and
Jeffrey R. Andexson, a comuiorcial real estate broker and
developer. On July 28, 1999 the applicant entered into a lease
contract (as ametided) with LKH V'icl:ory Corporation ***, a
non-profit entity, wherein Anderson/Ivialtbie leases pmperty to
l I{II for the purposes of operating a school, C'incinnati College
Preparatory Academy "`**. It is noted that whilo the subject
property is located at 315 W. Twelfth Street in Cincinnati, the
lease designates the property to be used by the school as 1141
Central Parkway. It is noted ttzat the 1141 Central Parkway
address and 1425 L'tnn Street are both listed in the rec:ord as the
school locatious.

"The applicant requests exetnption pursuant to R.C.
5709.07(A)(1), whieh provides in part: `[t}he following propetty
shall be exempt from taxation: [p]ublic schoolhouses, the books
and furnitare in them, and tho ground attached to them necessary
for the proper occupancy, use, and enjoyment of the
schoolhouses,.and not leased or othertivise used with a view to
profit.' The Ohio Supreme Couxt lield that a piivate, profit-
making ventnre does not use property for exempt or charitable
purposes. **'^ While the record reflects that AndersonlMaItbie

` Appellants aelalowledged in their post-hearing brief to ttiis board that they are not enti0ed to a remissioapf
tax, interest, and penalty for tax year 1999, j nrsaant to the provisions of R.C. 5713.08. Brief at 2,

2
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leased some property to the charter school for approximately
$300,000 per year, there is no evidence that the subject property
is used for anything other than a profit-making aenture.

"The record refieets that the property was not leased to the I,KFI-
school andlor used for an exempt purpose until, at the earliest,
the October 7, 1999 Iease date. Prior to the lease the property
was used by AndersonlNTaltbie for other for-profit business
purposes. The applicant currently has the subject property listed
for sale at an askjng price of $1,200,000. **" Further, the lease
for the subject years mandates a rental amount of $250,000
amxually for years one through five, $275,000 yearly for years six
through ten, and $300,000 per year for years eleven tbrough
&fteen. ***

"*** the property is not entitled to exemption as leased or
otlierMse used with a view to profit by the owner." S.T. at 1-2, 4.

In response to the forego5ng determination by the Tax Commissioner, the

appellants filed a notice of appeal with this board, specifying the following errors:

"(a) By holding that the real propcrty subject to the Real Yropert-y
Tax Exemption and Remission application (i.e., the real property
located at 1141 Central Parkway, Cincinnati, Ohio (which is also
commonly known as 315 W. 'F'welfth Street, Cincin.nati, Ohio)
and having Hamilton County, Ohio real propcrty parcet number
076-0001-0010-00 was not entitted to a tax exemption and
remissioir pursuant to R.C. 5709.07(A)(1);

"(b) By holding that the real property subject to the Real Property
Tax l;xemption and Remission application is not entitled to
exemption or reinission as leased or otlierwise used with a view
to profit by the owner;

"(e) By holding that th.e real proper-ly subject to the Real Property
Tax Exemption and Remission application does not meet the
recluirements to be excmpt from taxation;

Appx. 7



"(d) By holding that Appellant 1.IM Victory Corp (d/b/a
Cincinnati Coilege Preparatory Academy) operated as a public
community sclrool at multiple locations during the'period of tirne
at issue (i.e., October 7, 1999 through October 6, 2004);

"(e) By holding that there is no evide2ice that the real property
subject to the Real Property Tax Hxemption and Remission
application is used for anything other than a profit-making
vcnture; and

"(i) By failing to acknowledge that 315 W. Twelfth Street,
Cincinnati, Ohio and 1141 Central Parkway, Cincinnati, Ohio are
one and the samo parcel ofreal property."

The foregoing facts were further expanded upon in the parties' joint stipulation

of facts and associated exhibits, submitted in lieu of tho parties' appearance at a hearing

before this board. Our review of such stipulation identifies the following facts pertinent to

onr determination herein:

1. AndersonlMaltbie Partnership is an Ohio general partnership
involved in a fbr profit business. Stip. at N2.

2. AndersonJMaltbie purchased the subject property on 7une 23,
1987, for $1,325,000. Stip. at#10.

3, CCPA is an Ohio nonprofit corporation with 501(C)(3) tax-
exenipt status, incorporated for educational purposes on
December 14,1998. Stip, at #13, #6.

4. CCPA is a public, community school for students in grades
kindergarten through eighth grade, cstablished. pursuant to
§3314 of fhc Ohio Revised Code. Stip. at #4, #5.

5. CCPA entered into a charter contract with the state of Oh{o in
1999. Stip, at #7.

6. Pursuant to authority granted in §3314 of the Ohio Revised
Code, on July 28, 1999, CCPA entered into a triple-net lease
with AndersonlMaltbie for use of the real property located at
11.41 Central Parkway, Cincinnati, Ohio, parcel number 076-
0001-0010-00. The subject property, consisting of
classrooms and administrative offices, is also referred to as
315 W. Tweifth Street. Stip. at #8, #11, #13_

7. The ]ease was amended on October 6, 1999, and pursuant to
its terrns, CCI'A leased the subject frorn AndersonfMaltbie
from October 7, 1999 through October 6, 2004, at a montlily

4
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rent of $22,958.04. CCPA was responsible for the paytnent of
all real estate taxes and a.ssessments, as well as insurance,
maintenance and utility payments, associated with the subject. -
Stip. at l#8, #9, #12, #14, #15.

8. AndersonlMaltbie leased the property to CCPA solely for the
purpose of profiting from the rental payinents under the lease
and did not conduct any of its business from the subject
property during the lease term. Stip_ at #16, #17.

9. CCPA; during the lease term, leased the subject property
solely for the purpose of operating its sohool and did not use
the property for the purpose of generating a profit and did not
sublease the premmises to a third party. Stip. at #18, #19.

10. Upon expiration of thc lease term, CCPA relocated its school
to 1425 L,inn Street, Cincinnati, Ohio. CCPA never operated
two locations and during the lease term, was only located at
the subject property. Stip. at #20.

We begin our review by observing that the furdings of the "rax Commissioner

are presrnnptively valid. Alean Aluminum Corp. v. Linibach (1989), 42 Ohio St.3d 121, 123.

Consequently, it is incumbent upon a taxpayer challenging a determination of the Tax

Connmissioner to rebut that presumption. Belgrade Gardens v. Kosydar (1974), 38 Ohio

St.2d 135, 143; Midwest Transfer Co. v. Porterfield (1968), 13 Olrio St.2d .138, 142.

Moreover, the taxpayer is assigned the burden of showing in what manner and to what extent

the comniissioner's deteriuination is in error. Federated Dept: Stores, Inc. v. Lindley (1983),

5 Obio St.3d 213, 215. When no competent audlor probative evidence is developed atcd

properly presented to the board to establish that the commissiotter's determination is "clearly

rnrreasonabte or unlawful," the determination is presumed to be correct. Alcan Aluminum,

supra, at 123. •, _

The rule in Ohio is that all real prnperty is subject to taxation. R.C. 5709.01.

Exemption frotn taxation is the exception to the rule. Seven Hflls,5ch.ools vKinney (1986),

28 Ohio St.3d 186. "I'he burden of establishing that real property sitould be exempt is on the

5
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taxpayer. Bxemption statutes must be strictly construed. Am. 5'oc, for Metals v_ Limbach

(1991), 59 Oltio St.3d 38, Faith Fellowship Ministries, InC. v. Limbach (1987), 32 Ohio

St.3d 432; White Cross .ILospitaI Assn. v. &d. of Tax Appeals (1974), 38 Oliio St.2d 199;

Goldman v. Robert E. Bentley Post (1952), 158 Ohio St. 205; Natl. Tube Co_ v. Glander

(1952), 157 Ohio St. 407; and Willys-Overland Motors, Inc. v. Evatt (1943), 141 Ohio St.

402.

The appellants claim that the subject property is eligible for exemption under

12..C. 5709.07(A)(1). Specifically, that section, during the tax years in question, provided4hat

the following property shatl be exempt from taxation:

"Public schoolhouses, the books and fu.rniture in them, and the
ground attached to them necessary for the proper occupancy, use,
and enjoytnent of the schoolhouses, and not leased or otherwise
used with a view to profit;"

This board must now detcrtuine whether, pursuant to the foregoing statutory

provision, certain real property, owned by a for-profit eaterprise and leased to a non-proftt

czitity which indisputably used the subject property as a public cornm.unity school is exempt

from real property taxation. Based upon this board's previous consideration of such question,

vwe find that such property should be exempt.

In Performing Arts School of Metro. Toledo, Inc. v. Wilkins (Dec. 20, 2002),

BTA No_ 2001-J-977, unreported, reversed on jurisdictional grounds, 104 Ohio St.3d 284,

2004-Ohio-6389,Z the board considered property under lease for a thirty-nine ntonth rental

z: The Tax Commissioner, in his finFll determination, argues that because the board's decision in Perfarming,

Arts, supra, was reversed by the Suprentc Court on jtuisdictionnl grounds, it is "of no prcc:utential value in the
original or subsequent matters such as the subject application under review:' While we agree witlx the
eoznmissioner that "[t]he issac oi' a real property tax exemptiort for a for-profit owner leasing to a chaiter

6
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teinr that was utilized as a public community school for grades seven througlr twelve. The

property was owned by a for-profit litnited partnership and Ieased to a non-profit eorporation

that operated a school. We held:

"The commissioner contends that the lease by the owner to
PASMT establishes that the property is being used to produce
inc,ome, which precludes granting the exemption under R_C.
5709.07. We find to the contrary. R,C. 5709.07 does not
preclude the owner's leasing of property to PASMT for its use in
the operation of a community school. The proper test is whether
the property is presently being used for an exempt purpose. In
keeping with Gerke [v. Purcell (1874), 25 Ohio St. 2291, it is not
required that property be owned by PASMT to quatify it for
exemption." Id. at 6-7.

In arriving at aur deter.mination, wa loolze.d to our and other courts'

coiisideration of exemption requests made pursuant to other provisions for exemption within

the same section of the Revised Code, i.e., R.C. 5709.07, including R.C. 5709.07(A)(2);}

granting exemption to honses used exclusively for public worship, and R.C. 5709.07(A)(4),4

which providos exemption from taxation for "pitblie colleges and academics and all buiidings

connected tlierewith." In Jubilee Christitrn Fellowship, Inc. v- Tracy (May 17, 2002), B'fiA

No. 1999-R-239, umeported, we held that a chm•ch leased from private owners was entitled tb

exemption, since the property was used exclusively for public worship, and the church did iio't

lease or othetvrise use the property. In Gary Claar/Christ United Chaarch v. Trricy (Sept:.l.-,1;

f99$), BTA No. 1997-K-306, unreported, we held that the "evidenee is unrefuted that :the

sclibol has not been finally deter nined by the Court," it has boon dctennined by this board and due regard ivitl
be given to our earlier pronouncements on snch issue.
' R.C. 5709.07(A)(2) provides that "[hlouses used exclnsively for public worsltip, the books and furniture:itx
tk,crr., and the grotetd attached to them ehat is not leased or othetvizse used with a view to p,ofit and that is
necessary for their p-opcr occupancy, use, and enjoyment" shall be exenipt ftrom taxation.

1LC. 5709.07(A)(4) provides that "[p]ublic colleges and academies and all buildings comzected with theaai,'
and all lands eonaected with public insfinttions of learning, not used witb a view to profit *"*" shall be
exempt from taxation.

.7
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lessee, by vitl.ue of its monthly rcntal, has possession to the subject property. 'I'he evidence is

also unrefuted that the lessee uses the property as it house of public woxship. Appellant

testifred beforc this Board, credibly, that the modest rent charged the lessee is used to offset

the expenses unique to a property of the age and type of tlie subject Accordingly, we find

that the subject pivperty is used `exclusively for public worship' and `that it is not leased or

otherwise used with a view to profit."' Id. at 6. In Northcoast Christiara Ctr. v. Tracy (July

18, 1997), 13TA No. 1996-M-811, unreported, we held that a church's leasc; of a former

movie theater in a shopping cetter was exempt, holding that pursaant to the "court's directive

in 13exley Yiltage, Ltd, [v. Limbach (1990), 68 Ohio App.3d 30(1}, this $oard must focus on

the use the property is put by the party entitled exemption under the statute. We return to the

Commissioner's finding that the appellant qualifies as a 'house of pubiia worship'. ** The

Board further finds that the lease by which appellant obtains the right to use the ptroperty is

not a bar to exemptiori " Id. at 5.

Turther, the courts laave agreed that properties used by variorts educational

institutions did not lose their exempt status by virEue of bcing leased by the educational

inetittitiion. In Pexley Village, Ltd. v: 7anmbach (1990), 68 Ohio App.3d 306, 311, the court

held that "[w]here the property is used for eclucational pnrposes, the property is exempt froin

taxation evcn though it produees income for its true owner. When applying the phrase `not

usod with a view to profit' fonnd in RC. 5709.07, the court should foeus on the use to which

the property is put by the party entitled to exemption under the statute." In Cleveland State

Univ. v..Perk (1971), 26 Ohio St.2d 1, paragraph two of the syllabus, the court determined

that "under the provisions of R.C. 5709.07, exempting from taxation `public collegesand

8
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academies and all buildings conuected therewith,' buildings located on the campus of a state

un{versity aud used exclusively for classrooms and facnlty offices are exempt from taxation,

even. tliough sucli buildings are not owned by the university, but are leased for a term of

years, with provision for rental therefor, from a eorporation for profit."

The commissioner clairns that the foregoing analysis, cotnparing the instant

exemption prqvision to other port.i4ns of R.C. 5709.07, is inappropriato because "the statutory

language granting exemption to public colleges and aeademics is fundamentally di,fferent

from the language granting exemption to public schoolhouses." 13rief' at 5.'3'he commissioner

argaes that based upon the placement of the phrase "used with a view trs.profit,",_the

exemgtion in R.C. 5709.07(A)(4) for public colleges and acadernies is granted ta. am

institution, not a real property structure, while the exeinptiou granted in R.C. 5709.07(A)(1) is

for the real property structure. We are not eonvineed by the commissioner's interpretation of

the statutory language under consideration. R.C. 5709.07 (A) specifically states that "the

foliowing property shall be exempt from taxation.:" Clearly, it is the property, not.the

institution, that is exempted.

In addition, the commissioner argues that "[t]he public school house exemptAon

.already focuses on the property, which is why there was no need to include the `connected

with' language [foiurd in R.C. 5709.07(A)(4)] in R.C. 5709.07(A)(1). This absence of the

`connected with' language further indicates that the focus is on whether the property is leased

with a view for profit, not on the nature of the lessee. *** The General Assembly intended for

the public schoolhouse exemption to be applied to the building, by way of the owner. Thus,

unity of ownership and use is necessary for the public schoolhouse exemptiqn :' Brief at 7.

g
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However, we find notkring in the law to support the commissioner's argament. As we stated

in Performfng Arts, supra, "[wje find nothing in the language which fimits the exentption

upon the use of the property, without regard to ownership." Id, at 7. We also draw aa analogy

to the exemption gran.ted in k3"ley, supra, where the court concluded that "unity of ownership

and use is n.ot required to satisfy the `conneeted with' clement of R.C. 5709.07." Id. at 310.

The comrnissioner also argues that tihe substantial annual rent collected by

AndersonlNi:althie from CCPA, i.e., $275,496.48, demonstrates use of the subjeat property

with a view to profit, thereby malong it ineligible for an exeiuption. The commissioner states

that "[p]roperty owned and leased by a for-profit corporation, for such a large amount has

never been held to be exempt, not even for colleges and univexsities." Briaf at 8-9. However,

regardless of the amount, as we stated previously in Performing Arts, supra, even thou.gh "the

subject property may produce income for its owner, it is being useet as a schoolhouse for

educati oual purposes." (Emphasis added.) Id. at 7. CCPA is not using the property with a

view to profat.

Finally, the commissioner supports his position with regard to the subject

property with a scixes of cases in which a property was founcl not to be exempt, pursuant to

R.C. 5709.12 and R.C. 5709.121. See Brief at 11. We find suoh cases distinguishable from

the instant matter because the exemptiou determinations in those matters have been made

pursuant to different statutory provisions, and, as such, different requirements. In those cases,

based upon the statutory provisions of R.C. 5709.12 and R.C. 5709.121, the subject propet•ty

must be owned by a qualifying entity.

10
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In sum, the commissioner's position may best be summarized by his statenieiit

at the outset of his brief that "tt]he proper focus for the exemption of reat property is the use

of the propezty by the owner." (Em,phasis added.) Brief at I. Cleatly, based upon the

foregoing, we find such perspective is not supparted by current case law. Accordingly, in.the

interest of maintaining the consistent treatment by this board and the courts regardipg

exemptions claimed under R.G 5709.07, as discussed herein, we find, pursuant to 12 C.

5709.07(A)(1), that the subject property is entitled to exemption from real property taxation

as it is undeniably being used as a sehool. Accordingly, it is the decision and order of.t}ap

f3oard of Tax Appeals that the Tax Commissioner's final determination must be, and the

same hereby is, reversed.

I hereby certify the foregoing to be a tnce and..,_, .
complete copy of the action taken by the
Board of Tax Appeals of the State of Ohio and, ,
etitared upon its jounaal this day, with respect
to the captioned matter_

I1
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THE OHIO LAW REPORTER. 567

the instructions of the defendant were reasonable and
proper under the circumstances, and gave as their opinion
that plaintiff, had be obeyed said instructions, would not
have sustained the injuries of which he complains.

Confronted as we are with such evidentiary facts, estab-
lished as we believe by the overwhellning weight of the
evidence, we are constrained to hold that the verdict is not
sustained by suffi.nient evidence.

All other claims of error have been carefully examined
and in our opinion are without merit.

Entertaining these views, it follows that the judgnlent
of the court of common pleas should be reversed.

dudgrizent reversed and cause remanded.

HUCxr,e and CROw, JJ., concur.

AS TO EXEMPTION OF CFiURCF7 PROPERTY FROM

TAXATION.

Court of Appeals for Pranldin County., ,

TAYLOR ST AL. V. ANDER9oN, COUN7`Y Z`REASUREIt.

Decided February 3, 1930.

Ch2arch p»roperty Leased to I-ndividzucls Inj the Church Owning the
Fee--Lessees in turm Lease it to another Church (h-ganixation--
To be Used Exclu.sively for Public yPorship--pro}urty HeLd
Taxa6le.

Yropexty is not rendered exempt from taxation by reason of the
fact that it is being used exclusively for public vrorship, where
the occupying chureh is holding it under a lease and at a
profit to the church oFvning the fee.

L. C. Barker, for plaintifYs in error.

John J. Chester, .Ir., prosecuting attorney; Myron B.
Gessaman, and I. W. Garek, asst. prosecuting attorneys,
for defendant in error.

iiY T.i.`^.̀ COU:.T. (iiUNI(LE, P. J., ALLREAD and FiioRN=
BECK, JJ.; concurring.)

The lower court sustained a demurrer to the secend
amended petition of plaintiffs in error, upon the ground
that the said pleading did not state a cause of action.
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56A THE OHTO LAW REI'OR'tER.

Plaintiffs in error not desiring to plead further, a final
judgment was entered and 'from such judgment error is
prosecuted to this court.

The question for determination relates to the exemp-
tion from taxation of the real estate described in the
petition.

It is elementary that the law does not favor exemption
of property from taxation atidbefore such property can
be exempt it must clearly fall within the class of prop-
erty authorized to be exempt from taxation by ttie con-
stitution. The theory of government is that all property
should bear itsequal share of the cost and expense of
government.
- The laws relating to exemption from taxation are, there-
fore, under the decisions, strictly construed as against
such exemption.

In brief, it appears in the seeond amended petition
that the premises in question were originally owned by
the Central Methodist Church of Columbus, Ohio, a relig-
ious organization, and that such church now actually owns
the fee to the said premises, but that the premises in ques-
tion have been leased by such church to the plaintiffs in
error under a ninety-nine year lease, renewable forever,
by the terms of which plaintifYs in error pay to said
church $1,000 per year for the first five years, $1,100 per
year forever thereafter.

It further appears from the pleadings that plaintiff's iu
error have rented the premises in question to another
church organization at a monthly rental of $30 per month.

Under the stttte of facts, as set forth in the second
amended petition, is the property in question exempt from
taxation? %

We shall not attempt to discuss the authorities in detail
whieh have been cited and commented upon by counsel,
but will content ourselvas with announcing the conelusion
at which we have ar-rived after a consideration of suc.h-
authorities.

Article 12, Section 2 of the Constitution of Ohio pro-
vides that:

"IIouses used exclusively for public worship **"
may, by general laws, be exempted from taxation."
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The constitution does riot exempt any of such prop-
erty from taxation, but inerely provides that the Legis-
lature, in its wisdom, may, by general laws, so exempt
prpperty falling within the above and certain other classes.
^By virtue of this.provision in the eonstitution our Legis-

/lature has adopted Section 5349 in which exempted prop-
erty is defined. The pertinent portion of ttus section is
as follows:

"Public schoolhouses and houses usecl exclusively for
public worship, the books aiid furniture therein and the
ground attached to such buildings necessary for the proper
occupancy, use and enjoyment thereof and not leased or
otherwise used with a view to profit

This property was leased by the church organization
to the plaintiff in error under a ninety-nine year lease
renewable forever for the sum of from one thousand to
fifteen hundred dollars per year. The property in turn
was then rented by plaintiffs in error to another churcb
organization for the sum of $30 per month.

Without discussing the niatter further, we think it is
clear from the admitted facts that the property in ques-
tion does not constitute a house used exclusively for public
worship * * * and not leased or otherwise used with
a view to profit.,

This ninety-nine. year lea,se took efYect Deeember 1,
1919. The said:premises were not placed on the tax du-

plicate until the year 1920. It is apparent that plaiintiffs
acquiesced in such taxation of the property in question
from 1920 to the date of the filing of the petition herein,.
namely, July, 1928.

We think the Trial Court properly sustained the de-
murrer to the second amended petition, and the judgnient
of the lower court will therefore be affirmed.
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Gary Clair/Christ United Church, Appellant, vs. Roger W. Tracy, Tax Commissioner of
Ohio, Appellee.

CASE NO. 97-K-306 (EXEMPT'ION)

STATE OF OHIO -- BOARD OF TAX APPEALS

1998 Ohio Tac LEXIS 1231

September 11, 1998

[*11

APPEARANCES:

For the Appellant - Gary Clair, Pro Sc, 28 Stoner Road, Cl'utton, Ohio 44821

For the Appellce Tax Commissioner - Betty D_ Montgomery, Attorttey Generai of Ohio, By: Phyllis J. Shambaugh,
Assistant Attoiney General, State Office Tower-16th Floor, 30 East Broad Street, Columbus, Ohio 43266-0410

OPINION:

DECISION AND ORDER

Mr. Johnson, Ms. Jackson and Mr. Manonnjan concur.

This cause and matter is before the Board of 1'ax Appeals as a result of a notice of appeal filed on March 25, 1997
by the above-named appellant. Appellant appeals ajourrtal entry of the Tax Conunissioner dated March 10, 1997.in
which that official denied appellanPs application for real property tax exemption for tax year 1995. The real property
whose taxable status is at issue is located in Clinton, Ohio and appears in the records of the Summit County Auditor as
parcel nnmber 28-01106.

Denying appellant's application, the Tax Corninissioner referred to the recommendation of his attorney exatniner:

"Title to the property is in the name of Gary Clair. Mr. Clair leases the property to Christ Unity Church.
A letter was sent to the applicant at the name and address listed in the application seeking additional in-
formation [*2] coneetning the particular use of the property. Specifically, the letter requested a copy of
ttie lease botween Gary Clair and Christ Unity Church. The applicant, however, has not provided the De-
partment with arty additional infonnation.

"Ohio Revised Code section 5709.07(A)(2) provides tax exernption for:

"[']Houses used exclusively for public worship, the books and furnitttre in thetn, and the ground attached
to them that is not leased or otherwise uscd with a view to profit and that is necessary for their proper oc-
cupancy, use, and enjoyrnent.[]

"This exemption was recently reviewed in Full Gospel Pentecostal Iloliness Clturch v. Limbach (Sept. 3,
1993), B.T.A. No. 91 -R-432. hi that case, the property was owned by one chutclt and leased to another
congregation for a rental amount intended only to offset the ownee's expenses. In linding that the prop-
erty qualified for exemption, the Board of Tax Appeals stated that'iite appropriate test is whether or not
ttte parties intended to make a profit fxom the transaction.'

'°fhe lessor in this case is an individual rather than another chureh. "I7te applicant ltas trot provided a copy
of the lease. T7tere is uo reason to believe that the lessor's [*31 intent was other than to make a profit.
Under these circumstances, the property does not qualify for tax exemption. Therefore, the attorney ex-
aminer reconunends that the application for exemption be denied." S.F.'6.
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Appellant appealed, stating as follows:

"I hereby set fortli tny notice of appeal. I would like to specify the errors for which I am complaining
(appealling, [sic] but the tax cotnmissioner prefers complaining)_ Iiowever, since in the tax commission-
ets [sic] infmite wisdom, tte chose to be vagtte, I can only guess, it is either lris belief that the church in
question is leased or that I trttly rnake a profit. Both and more are in error.

" I) This property is not leased. The church is rented month to month. However his own cxample (BTA
No 91-R-432) does not find fault with this_

"2) So it must be profit. This term is in etror since it is paid in the form of an hourly wage [and] because
I do most of ttte work at less than minianun. And even then, these wages are used to pay utility bills and
acquire antques [sie] and antque [sic] parts necessary to mainta'tn [and] renovate a 128 year old shucture
and keep it historically correct. The chmch has been rmt this way [*4] througltout ntost of its histoty.
Which brings to some [sic] of the as yet unanswered questions. Is the Church'Grand-fathered 'uz' under
tax exentption because of its age? If a person is no longer allowed to own a church and maintaht tax ex-
cmpt status, why was I not informed by the tax commissioner. It has been used exclhtsively as a church
for its entire 128 year history. And tltis church doesn't have a tele-evangelist living in a mansion or pay-
ing Stanley Gault $ 500,000 to be chairman for a year (like Utxted Way). This clmrch exits on a shoe-
string. It is in error not to let me know whether yon want to add more strings or take tltenr away."

This matter is now considered by this Board based upon appeliant's notice of appeal, the statutoty transcript certi-
fied by the Tax Commissioner and the evidence presented at the hearing conducted by this Board on March 24, 1998.

We acknowledge at the outset the af'firtnative bnrden which is generally borne by an appellant in an appeal taken
from a fntal order of the Tax Commissioner. In Alcan Aluminum Corp. v. Limbach (1989), 42 Ohio St.3d 121, the Su-
preme Court stated:

"Absent a detnonstt'ation that the cotmnissioner's findings are clearly [*5] unreasonable or tmlawfitl,
they are presumptively valid. Furthermore, it is error for the BTA to reverse fite commissioner's detenni-
nation when no competent and probative evidence is presented to show that the commissioner's determi-
nation is factually incorrect. ** *" !d at 124_ (Citation omitted.)

Further, witen cousidering a claim that propet4y is entitled to exemption from taxation, we note the general rule that
"all real propet'ty in this state is subject to taxation, except only such as is expressly exempted therefrom." R.C.
5709.01(A). It is as a result of this rttle, that "in any consideration concernuig the exemption from taxation of any prop-
erty, ttte burden of proof shall be placed on the property owner to show that the property is entitled to exemption." R.C.
5715.271. It is obvious &om the preceding statutory framework that exemption from taxation is the exception to the rule
and a statute granting an exemption must be strictly constrned. National Tzebe Co. v. Glander (1952), 157 Ohio St. 407,
paragraph two of the syllabus; White Cross• floepital Assn. v. Bd of7'ax Appeals (1974), 38 Ohio S't.2d 199, 201; Seven
Hllts Schools v. Kinney (1986), 28 Ohio St.3d [*6] 186.

Turning now to the exemption which was considered by the'Pax Commissioner to have been the one under which
exemption was sought, n1 R.C. 5709.07 provides in pertinent part:

"(A) "Che following property shall be exempt frotn taxation:

"(2) Houses used exclusively for public worship, the books and fuaniture in them, and the ground at-
tached to them that is not leased or otherwise used with a view to profit and that is necessary for their
proper occupancy, use, and enjoyment."
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ni We note that in his application filed with the Tax Comtnissioner, appellarn indicated that exemption for
the property was sought pursuant to R.C_ 5713.08. See S.T. 9. However, this statute is not one granting exemp-
tion to real property, but is instead the statute which sets fortlx the procedures to be followed by couttty atiditors
in listing properties entitled to exemption and the limitations imposed upon the Tax Commissioncr's ability to
consider an application for exemption. Apparently, it was the Tax Commissioner's attorney examiner who first
consthued alrEiellant's statement included on the application, i.e., that the subject property was being "used as and
is cAturch for woaship of God by Christ Unity Ine. witlt Snnc1ay serves (sic] [and] Sunday School," see S.T. 9, as
a elaim for exemption under R.C. 5709.07. Accordingly, we will considcr appellant's challenge on appeal to be
restricted to the Tax Commissioncr's denial of exemption under tltis statute.

The printary issue presented in this appeal is whethor the Tax Commissioner improperly denied exemption to the
subject property tmder the preceding statute because it was leased by appellant, a private individual, to a church. n2 In
our decision in Temple Beth Or v. Tracy (Mar. 12, 1993), B.T.A. No. 90-M-291, unrepotted, we indicated that R.C.
5709.07 intposes two separate requirements for exemption: (1) the property must be used exclusively for public wor-
ship; and (2) it must not be "leased or used * * * with u view to profit." See, also, Pull Gospel Pentecostal hloliness
Chtuch v. L'nnbach (Sept. 3, 1993), B.T.A. No. 91-R-432, unreported (stating that in the coutext of the second require-
ment, "the appropriate test is whetheror not the parties intended to make a profit from the transaction."); Bd. of Trustees
of the Presbytery of the Western Reserve v. Tracy (Sept. 3, 1993), B.T.A. No. 92-A-360, unreported; 7erusalem Primi-
tive Baptist Church v. Tracy (May 1, 1998), B.T.A. No. 97-A-321, unreported.

n2 As required by R,C. 5709.07, exemption is restricted to °houses used exclusively for public worship."
The only evidence which is contained in the record before us regarding the use of the property by the lessee,
Christ Unity Church, has been provided by appellant, who testified that he is not a member of the church and is
"actually an atheist." H.R. 1 l. As we have no reason to believe that appellant would have been in attendance at
any of tttc lessee's services, we question appellant's competence to testify regarding whether the tessee's use
qualifies as "ptiblic worship." However, tlte Auditor, who recommended that the property be granted exemption,
and the'Tax Comnrissioner, who denied the exernption on other grounds, seems to presuppose that the lessee oc-
cupies the subject property and uses it for public worship. Accordingly, we will not consider this aspect of R.C.
5709.07 to bo in issue in this case.

(*$I
In the present case, the evidence is unrefuted that the lessee, by virtue of its nionthly rental, bas possession to the

subject property. The evidence is also unrefuted that tfte lessee uses the property as a house of public worship. Appaliant
testified before this Board, credibly, that the modest rent charged the lessee is used to offset the expenses unique to a
propet1y of the age and type of the subject. Accordingly, we find that the subject property is used "exclusively for public
worship" and "that it is not leased or othenvise used with a view to profit." n3

n3 We acknowledge appellant's testimony that the property is leased on a monthly basis due to the lessee's
uncertainty as to whether or not they will continue to use thc property. Should the lessee vacate the property, the
Auditor may cause the property to be removed from the tax exempt list. See R.C. 5713.07; R.C. 5713.08.

Based upon the foregoing, it is the decision of the Board of Tax Appeals that appellant's arguments are well-taken.
It is the order of this Board that the journal entry of the Tax C:otnmissioner must be, and hereby is, reversed.
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Jubilee Cluistian Fellowship, Ine., Appellant, vs. Roger W. Tracy, Tax Commissioner of
Ohio, Appellee.

CASE NO. 99-R-239 (EXEMPTION)

STATE OF OHIO -- BOARD OF TAX APPEALS

2002 Ohio Taz LEXIS 927

May 17, 2002

[*11
APPEARANCES:

For the Appellant - James E. Roberts, Roth, Blair, Roberts, Strasfe ld & Lodge, Youngstown, OH.

For the Appellee - Betty D. Montgomery, Attorney Gencral of Ohio, By: Richard C. Farrin, Assistant Attorney
General, Columbus, Ohio.

OPINION:

DECISION AND ORDL'R

Mr. Johnson, Ms. Jackson, and Ms. Margulies concur.

This matter is before the Board of Tax Appeals upon a notice of appeal filed by Jubilee Cbristian Fellowship, Inc.
("Jubilee"). Jubilee appeals from a joumal entry of the Tax Commissioner, in whicli the commissioner denied Jubilee's
applicatiou for the exemption of real property fromtaxation for tax year 1996 and remission of taxes, penalties, and
interest for tax year 1995.

The Tax Commissioner's basis for denial rests on the fact that the subject property is leased by Jubilee frorn Mr.
and Mrs. Demtis Chr, presumably for a profit, and is therefore, pt the couunissioner's opinion, not exempt undcr R.C.
5709.07.

In its notice of appeal, Jubilee contends that at all relevant t.intes, the subject property was used as a pnblie house of
worship. Jnbilee argues that property leased to a church for use as a public house of worship is exempt from taxation,
even if the property owner ['2] generates a profit.

Tlte matter was submitted to the Board of Tax Appeals upon the notice of appeal, the statutory transcript certified to
the board by the tax commissioner ("S: r."), the record of the evidentiary hearing held before this board ("R."), and the
briefs of counset. At the hearing, Jubilee was represented by connsel, and Pastor Jeffi-ey H. Mincher testified on its be-
half. 'the Tax Commissioner appeared through counsel and rested on the statutory transcript and sttbmitted no evideuce
in addition to cross-examination.

The subject property consists of approximately 5.68 acres of land, iinproved with a building that is used for reli-
gious prvposes. It is located ur the Canfield Township School District, Mahoning County, Ohio, and is ideatified in tlte
auditor's records as perrnanent parcel nuniber 26-039-0-011.00-0-

Initially, it is iniportant to note the presuniption that,the findings of the Tax Commissioner are valid. Alean Alumi-
nuin Corp. v. Liinbach (1989), 42 Ohio St.3d 121. It is therefore incumbent upon a taxpayer challenging a finding of the
Tax Commissioner to rebut that presucnption and establish a right to the relief requested. Belgrade Gardens v. Kosydar
(1974), 38 Ohio [*3] St.2d 135; ASichvest ?:ran.rfer Ca v. Pcrterfeld (1968), 13 Ohio St.2d 138. Morcover, the taxpaycr
is assigned the burden of showing in what manner and to what extent the Tax Commissionor's determination is in error_
Federated Depc Stores, Inc. v. Lindley (1983), 5 Ohio St.3d 213.

Turning to Jubilee's claim for exemption, we first rlote the general iiile that "all real property in this state is subject
to taxation, except only sucli as is expressly exempted tberefrom." R.C. 5709.01(A). It is as a result of this rule, that' m
any consideration concerning the exemption f'ioin taxation of any propmty, the burden of proof shall be placed on the
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property owner to sliow that the property is entitled to exemption." R.C. 57 t5.271. The Supreme Cotut of Ohio ex-
plained the rationale for this principle in Akron Home Medical Services, Inc. v. Lindley (I986), 25 Ohio St3d 107:

"Bxceptions to a particular tax are governed by the oft-stated rules to be found in Youngstown Metropoli-
tan HousingAuthorrty v. Evatt (1944), 143 Ohio St. 268, 273 [28 O.O. 163]:

"'By the decisions it is established in Ohio that exemption statutes are to be strictly construed, it being the
settled policy [*4] of this state that all property should bear its proportional share of the cost and expense
of government; that our law does not favor exemption of property from taxation; and hence that before
particular property can be held exempt, it must fall clearly within the class of property specified "** to
be exempt.

"'The foundation upon which that policy rests is that statutes granting exemption of property front taxa-
tion are in derogation of the rule of unifonnity and equality in matters of taxation. (See 38 Ohio 7urispru-
dence, 853, section I 14.)' See, also, e.g., id., at paragraph two of the syllabus; Cleveland-Cliffs Iron Co.
v. Glander (1945), 145 Ohio St. 423, 430 [310.0. 39]; Natl. Tube Co. v. Glander (1952), 157 Ohio St.
417 [47 O.O. 313], paragraph two of the syllabus; First Natl. Bank of Wilmfngton v. Kosydar (1976), 45
Ohio St.2d 101 [74 0.O.2d 206J,- Southwestern Portland Cement Co. v. Lrndley (1981), 67 Ohio St.2d
417, 425 [21 O.O_3d 261 ]; Natl. Church Residences v. Lindley (1985), 18 Ohio St.3d 53, 55." Id. at 108.

See, also, White Cross Ilosp. Assn. v. Bd ofTaxAppeals (1974), 38 Ohio St.2d 199, 201. "Exetnption is the exception
to the rule and [*5] statutes granfing exemptions are strictly constnted." Seven Hills Scliools v. Kinney (1986), 28 Ohio
St.3d 186.

R.C. 5709.07 prc>vides an exemption from real property taxatiorx for houses that are used exclusively for public
worship and the attached grounds that are not leased or otherwise uscd with a view to profit. That section reads, in per-
tinent part:

"(A) The following property shall be exempt from taxation:

"(2) Houses used exclusively for public worship, P1te books and furniture in thcm, and the grotutd at-
tached to them that is not leased or other4vise used with a view to profit and that is necessary for their
proper occupancy, use, and enjoyment[.]"

Accordingly, in order to determine whether the subject property qualifies for exemption under R.C. 5709.07, vie
must first detennine whether such property was usod exclusively for public worship durhtg [he period in question. for
ttre reasons set forth below, we futd that it was.

Two seminal cases explored the legislative intent behind the phrase "public worship." In Gerke v. Purcell (1874),
25 Ohio St. 229, the Supreme Court deSned "public" to mean an open use, a use that was eqnally available to 8ae pnb-
lic. [*6] In Watterson v. Halliday (1907), 77 Ohio St. 150, the phrase "public worship" was limited to tlae "religious
rites and ordinances" that are celebrated or observed by the church and its parishioners. The Supreme Court confinned
this concept in a ntore recent decision, Faith Fellowship Ministries, Inc. v. Limbach (1987), 32 Ohio St.3d 432. In that
case, the comt held:

"prom both cases we can derive the defmition of'public worship' to bethe open and free celebradon or
observance of tlxe rites and ord'utances of a religious organization." Id. at 435.

And, in quoting from Watterson, supra, tlze Faith Fellowship comt observed:
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"'The exenzption is not of such houses as may be used for the support of public worship; but of houses
used excluslvely as places of public worship !" Id. at 435.

In our decision in Allegheny West Conference Seventh-Day Adventists v. Limbach (Ang_ 21, 1992), B.T.A. No. 90-
K-507, umeported, we indicated that a "primary use" test would be applied to determine if property was being "used
exclusively for pnblic worship" within the meaning of R.C. 5709.07. We noted:

"In Faith Fellowship Ministries, Inc. v. Limbach (1987), [*7] 32 Oliio St.3d 432, the Supreme Court set
forttt the requisite characteristie:s which must be demonstrated by an applicant seeking exemption pursu-
ant to R.C. 5709.07. In paragraph one of its syllabus, the court held:

"'For purposes of R.C. 5709.07, "public worship" tneans the open and free cclebration or
observance of the rites and ordinances of a religious organization' (('rerke v. Purcell
[1874], 25 Ohio St. 229; and Watterson v. Halliday [1907], 77 Ohio St. 150, 82 N.R.2d
962, approved and followed.)

"Although R.C. 5709.07 requires that the property be used exclusively for public worship, the Supreme
Court has adopted a primary use test which requires ntore than merely calculating the amount of time
that the property is used in a taxable as opposed to a nontaxable manner..Faith Fellowship Ministries,
Inc., supra. Instead, a determination as to taxable status must include an examination of both the quantity
and quality of the use for whieh the property is utilized. An the court held in paragraph two of its sylla-
bus:

"'To qnalify for an exemption from real property taxation as a house used exclusively for
public worship under R.C. 5709.07, such property must be [*8] used in a prutcipal, pri-
mary, and essential way to facilitate public worship.'

"Under this test, the coutt has recognized that those uses of property sought to be exempted which are
merely supportive are not entitled to exetnption under R.C. 5709.07. See F'aith Fellowship Mrnistries,
Inc., supra; SumTnit United Methodist Church v. Kinney (1983), 7 Ohio St.3d 13; Bishop v. Kinney
(1982), 2 Ohio St.3d 52." Id. at 5.

See, also, Sylvania Church ofGod, Inc. v. Tracy (Jan. 27, 1995), B.T.A. No. 93-P-252, unreported.

Most recently, ttre Supreme Courf reaffumed the use of the "primaty use" test in deterznining qua.lifieation for ex-
entption pursuant to R.C. 5709.07 in True Christianity Evangelism v_ Zaino (2001), 91 Ohio St.3d 117. The court held:

"The General Assembly has used the phrase'used exclusively' as a Ihnitation in both R.C. 5709.07
(houses ased exclusively for public worsliip) and R.C. 5709.12 (property used exclusively for charitable
purposes). In Moraine Hts. Baptist C'hurch v. Kinney (1984), 12 Ohio St.3d 134, 135, 12 OI3R 174, 175,
465 N.E.2d 1281, 1282, this Court held that for purposes of R f'_ 5709,07, the phrasc 'ascd exclusively
for public worship' [*91 was equivalent to 'primary use."' Id. at 120.

In his testimony before the board, Pastor Mincher stated that the entire subject property was used exclusively for
church purposes. (R. 13) Pastor Mincher testified that Jubilee conducted church services on the property on Sundays
and Wednesdays. (R_ 20) The buildhtg located on the subject property was divided into two parts. The newer section
contained the main sanctuary, and the older section was used for religious education classes, children's clturch, and
church offices. (IL 21-22)
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Further, Pastor Mincher stated that Jubilee did not rent or sublease any portion of the property to othexs. During its
tenure, Jubilee was presented with opportunities to rent out space, but all such offers were rejected. (R. 14, 19, 20) Un-
der its five-year lease viith the Orrs, Jubilee was obligated to pay rent at the rate of S 2,600 a month, as well as utilities
and property taxes. (R. 17, 18)'fhe Tax Conunissioner did not present any evidence to reR7te Pastor Mincher's credible
testimony.

In this board's opinion, the activities that Pastor Minclter described are exactly the types of uses that constitute
"public worship" under R.C. 5709.07(A)(2). See Gerke [*10] and Faith Fellowship Ministries, supra. Furthermore,
Pastor Mincher's testimony establishes that these activities represent the "exclusive" or "primary" use of thc subject
property. Therefore, we find that the subject property is prirnarity used as a house of public worship.

In his final determination, the Tax Conunissioner does not contest that the subject property is being used as a house
of public worship. lnstead, it is the Tax Commissioner s position that pursuant to R.C. 5709.07(A)(2), "properties leased
to a church for profit or with a view to profit are not exempt from real property taxation." (S.T. 4)

The fact that all or a portion of a house used for public worship is leased does not necessarily disqualify the prop-
erty for exemption. Clair v. Tracy (Sept. 11, 1998), B.T.A. No. 97-K 306, unreported; Nor•thcoast Christian Center v.
Tracy (July 18, 1997), B.T.A. No. 96-M-8 11, unreported; Full Gospel Pentecostal Holiness Church v. Limbach (Sept.
3, 1993), B: P-A. No. 91-R432, ruueported; First Baptist Church ofLone Star Texas v. Limbach (Aug. 21, 1987),
B.T.A. No. 85-E-738, umeported.

Although it deals witla tlie exemption for public colleges, the Tenth District [* I l] Court of Appeals' decision in
Bexley Village, Ltt1 v. Lirnbach (1990), 68 Ohio App.3d 306, may provide some assistance. nl In Bexley Village, Capi-
tal University leased vacant land for use as a parking lot from a private for-profit developer. Tlre coutt opined that the
focus should be on the use to which the property is put by the party entitled to exeniption. The court explained that R.C.
5709.07 includes two separate and distinct clauses. First, "public eolleges `** and all buildings connected therewith
are exempt from taxation regardless of whether the property is used with a view toward profit." Id. at 308; see, also,
Cleveland State Univ. v. Perk (1971), 26 Ohio St.2d 1. Second, all other lands connected with public institutions of
learning "are oxempted &om taxation if they are not used with a view towards profit." BPxley Village at 308; sce Deni-
son Univ. v. Bd of Tax Appeals (1965), 2 Ohio St.2d 17.

nl Although in different subsections, tlte exemptions for pablic colleges and houses of public worship are
both found in R.C. 5709.07.

Just as for public colleges, R.C. 5709.07(A)(2) rnakesa distinction between "liouses used exclusively for pnblic
worship" [*12] and "the ground attached to them that is not leased or otherwise used with a view to profit ***."
Therefore, as the court in Bexley Village instructed, the focus should be on the use of the property by Jubilee, sitrce it is
the party seeking the exeniption. See, also, Temple Beth Or v. Limbach (Mar. 12, 1993), B.T.A. No. 90-M-291, ruue-
ported. If the property consists of a building used as a horue of public worship and not additional ground attached
thereto, then we need not review nor analyze whether the property is used with "a view to profit." Full Gospel Pentecos-
tal Holiness Church, supra, and Presbytery ofthe Western Reserve (Sept. 3, 1993), B.T.A. No. 92-A-360, unreported. It
is irrelevant. Bexley Village.

Although the board acknowledges that there is a presumption in favor of the Tax Conunissioner, based upon the
foregoing, the Board of Tax Appeals fmds that the subject property is used primarily as a house of public worship_ As
suclt, it is entitled to exemption from taxation.

Accordbrgly, it is the decision and order of the Board of Tax Appeals that the decision of the Tax Conmiissioner is
reversed.
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OPINION:

DECISION AND ORDER

Mr. Johnson, Ms. Jackson and Mr. Manoranjan concur.

This cause and matter comes to be considered by the Board of Tax Appeals upon a notice of appeal filed herein on
June 28, 1996. Appellant appeals from a Jourttal Entry of the Tax Commissioner, appellee hereht, wherein the-Commis-
sioner denied appellant's application for real property exeniption for tax year 1994.

The appellant, Northcoast Christian Center, is an evangelical church formed in 1991 aatd located in Sandusky,
Ohio. In 1993, the Church contracted witlt Perkins Plaza, Inc. to lease a former four-bay movie tlteater located in the
rear of a strip shopping center. The Church made significant modifrcations to the building, removingwalls and redes-
igning many of the spaces for uses necessaty to its ministry. [*2]

'I'he original tettn of the lease is ten years. The lease agrcement also obligates the Church to pay its pro-rata share of
real estate taxes and assessments.

On December 30, 1994, the Chttrch applied for exemption &om real property taxatiou for that pottion of the subject
property which was equal to its pro-rata share of real property t,vices paid to the lessor. The Commissioner denied the
application. The Commissioner first found that "the subject property is unquestionably used by the applicant as a house
of public worship". However, the Commissioner concluded that exemption was not proper.

Referring to the language "not leased or used with a view to profit" contained in R.C. 5709.07, the Commissioner
indicated that the property was managed by a for-profit property managemont eorporation, attd then concluded that the
payment of $ 21,105 annually to a for-profit corporation was a prima facie showing that the property was leased "witlt a
view to profit".

An appeal to this Board ensued. Not only did appellant specify as error the Contmissioner's findings relative to R.C_
5709.07, it also raised constitutional arguments ttnder both ehe Ohio and United States Constittttions. While the proper
[*3] forum to raise such issues, this Board is a mere repository of evidence relatiug to constitutionalFquestions and has
no authority to cwnsider the Iegal issues raised. ivfCl'!'elecommunications Cotp. v. LimtiacFi (1994), 68 Ohio SG 3d 193.

The matter is considered upon the notice of appeal, the testimony and other evidonce presented at the hearing be-
fore this Board, and the argument presented by counsel.

R.C. 5715.27(A) permits the "owner of any property" to file an application for ttte exemption of real property from
taxation. A lessee who is obligated to pay real estate taxes assessed against the real property has standing to file such an
application. C.leveland St. Univ. v. Perk (1971), 26 Ohio St. 2d 1. '1'he Ccnnmissioner did not question appeltant's stand-
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ing to apply for exemption, bttt fonnd that the requirements of R.C. 5709.07(A)(2) had not been met. We hold appellant
has standing to make an application for exemption in the instant case.

The Comniissioner rejected appellan€s application because appellant leased property 6am a for-profit organization.
The Tax Commissioner found, as a matter of law, that the lessor's profit front the lease with appellant vitiated the [*h]
statutory exetnption conferred upon houses of worship. This Board finds that the Commissioner's detecuaination is based
upon a misreading of R.C. 5709.07. R.C. 5709.07 provides, in pertinent part:

"(A) The following property shall be exempt from taxation:

+.*

"(2) Jlouses ttsed exclusively for public worship, the books and fam.iture itt thetn, and the grouud at-
tacfred to them that is not leased or othenvise used witli a view to profit and that is necessary for their
property occupancy, use and enjoyment;

.**

"(C) As used in this section, 'churoh' means a fellowship of believers, congregation, society, corporation,
convention, or association that is formed primarily or exclusively for religious putposes and that is not
formed for the private profit of any person."

In Bexley Vil(age, Ltd v. Limbach (1990), 68 Ohio App. 3d 306, the Franklin County Court of Appeals had the op-
portunity to consider the propriety of ganting exemption under R.C. 5709.07(A) to real property leased by a university.
Both Bexley Village, Ltd., a for-profit corporation, and its lessee, Capital University, applied for exemption frotn real
property taxation of a parcel of land owned by Bexley Village, [*5] Ltd, and leased to the University. The Commis-
sioner denied exemption, but this Board fotuid exetnption to be proper. Upon appeal, the Court of Appeals considered
whether the leasehold 'utterest urdicated that the property was "used with a view towards profit". (While the yearly rental
in that case was $ 1_00, the appellant argued that the for-profit lessor profited by avoiding real property taxes and main-
tenance expenses it would have incurred.)

T'he Court of Appeals recognized that the words "used witlt a view towards profit" are not uncommon throughout
the exemption statutes. The Court then reviewed two Supreme Court cases whiclt considered whether a leased property
was "used with a view towards profit." Both Ros•e Inst. v. Myers (1915), 92 Ohio St. 252, and State, ex rel. Boss v. Hess
(1925), 113 Ohio St. 53, were cases in which a charitable and an ectucational organization were each denied exemption
for propety lea.sed for a profit to non-exempt lessees even thongh the proceeds garnered from the leases were used for
exenipt purposes. Finding that critical emphasis was placed upon the use of the property, rather than ownership, the
Couri held:

"Where tlte property is [*6] used for educational purposes, the property is exeznpt from taxation even
though it prodnces income for its trtte owner. When applying the pbrase bot used with a view to profit'
found in R.C. 5709.07, the court should focus on the use to which the property is put by the party entitled
to exemption under the statute."

Following the Cottrt's directive in Bexley Village, Ltd., this Board tmtst focus on the use the property is put by the
party entitled exemption under the statttte. We return to the Connnissioner's finding that the appellant qualifies as a
"ftouse of public worship". Tixe testimony iiefore this Board is consistent with the Commissioner's findings. The Board
furtlter finds that the lease by which appellant obtains the right to use the property is not a bar to exemption.

Otix holding herein is consistent with the Supreme Court's consideration of "clraritable use" under R.C. 5709.12. In
Highland Park Owners, Inc. v. ?}acy (1994), 71 Ohio St. 3d 405, the Cottrt, citing Gerke v. Purcell (1874), 25 Ohio S't.
229, for the proposition that exemption from taxation is cotttrolled by the use of property, rather tlrau ownership thereof,
held that, under R.C. 5709.12, [*7] any property used exclusively for charitable purposes may be exentpt froni taxa-
tion. See, also, Wilson, Aud v. Licking Aerie No. 387, F'OE. (1922), 104 Ohio Sf. 137 (Property belonging to instihr
tions of public charity can only be exempt under the constitution when used exclusively for charitable purposes).
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Considering the record, statutes, and case law, the Board of "rax Appeals finds and determines that the Tax Com-
missioner erred when denying exemption to appeltant becaase it leased the subject property.'f'herefore, the decision of
the Tax Commissioner must be, and hereby is, reversed.
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OPINION:

DECISION AND ORDER UPON RECONSIDERATION

Mr. dohnson, Ms. Jackson, and Ms. Margttlies conctu.

Thc Board o€1'ax Appeals is again considering this matter nl ptustiant to a notice of appeal filed by The Perfonn-
ing Arts School of Metropolitan T'oledo, Inc., and Gomez Enterprises, a limited partnership. ("Appellants") Appellants
have appealed from a final determination of the Tax Commissioner that denied appellants' application for the exemption
of real property frotn taxation. The cotnmissioner's final detertnin.ation provides in pertinent part:

"In response to the recommendation of the attoiney examiner, dated 7une 28, 2001, the applicant submit-
ted written objections, which have been considered by this oTl'ice. On review of ttte applicant's objec-
tions, the Tax Conmiissioner fmds that ueither the factual objections nor the objections to [*2] the legal
interpretation of applicable statutes is sufficient to overcome the reconunendatimt of the attomcy exam-
iner.

"Namely, the applicant has amended the application to add the owner of the property as an applicant. As
well, thc applictmt states that the property should be granted exemption as uscd as a charter school. How-
ever, as stated in the recommendation, the property is leased to the school by the owner Gomez Enter-
prises, a for-profit limited partnership. The property is leased to the school for a thirty-nine month term at
a rental ainount of $ 195,000.00, payable in installments of $ 5000.00 per month.

"Oltio Revised Code section 5709.07

"It is noted that the applicant has applied for exetnption ttnder R.C. 2477.01, and under R.C. 3314.01 et.
seq. Neither of these sections provide (sic) exemption from taxation for real property. However, Ohio
Revised Code section 5709.07 does provide exemption to pi-operty used as a school, and states in part
(sic)

"(A) The following propetty shall be exempt from taxation:
"(1) Pttblic schoolhouses, the books and fitrnitttre in them, and the grouod attached to
tliem necessary for the proper occtipancy, nse, and enjoyment of the schoolhouses, [*31
and not leased or otherwise used with a view to profit.
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"The applicant states that the property should be granted exemption as being used as a school, regardless of the lease
and the use with a view to profit by the busitress owner. The applicant cites several cases in support of its statement,
including Cleveland State University v. Perk (1971), 26 Ohio St.2d 1, 5, wherein the Court held'that a lessee of build-
ings located on land which is owned by the lessee [university] * * * has stauding to file * * * an application for exemp-
tion of such buildings from taxation'. [Emphasis added]. It is noted that the Cleveland State case dealt witlt property
owned by a state university, and the statutory provisions goveming exemption for state univcrsities do not apply in this
case.

"As well, the applicant cites several other eases concerning exemptions granted to schools or churches which leased
property. In Bexley Village, Ltd. v_ Limbach (1990), 68 Ohio St.3d 306, the Court held that property owned by a for-
profit entity and leased to a college for $ 1.00 a year was entitled to exemption. In Northcoast C}nistian Center v. Tracy
(July 18, 1997) B.T.A. No- 96-M-81 1, [*4] the Board of Tax Appeals ('Board) held that property owned by a business
but leased to a ehttreh for worship was also exempt. The Board in Northcoast cited the Bexley Village case in its deci-
sion, nothrg the nominal $ 1.00 per year lease. Later, in Gary Clair/Christ United Church v. Tracy (Septetnber 11,
1998), B.T.A. No. 97-K-306, the Board found that the appropriate test for exemption of leasect property was whether the
parties intended to make a profit from the lease. Gary Clair at 6. The Board held that leased propcrty could be exempted
as not used with a view to profit where the modest rent charged was used merely to offset the expenses unique to an
historic, 128-year old clturch. Id.

"More recently, the Board held that the use of property by the owner must be examined in order to determine exemp-
tion, and that leased property may be snbject to.4 taxation where, as here, the lease is commercial in aature.'fhomaston
Woods Limited Partnership v. Lawrence (June 15, 2001) B.T.A. No. 99-L-55 1. Here, the for-profit owner charges a rent
of approximately $ 60,000 per year. Utilike the cases cited above, the apparent intent of the owner of the subject prop-
erty is [*5] to nrake a profit from a commercial lease. Applying the case law cited above, the property is not entitled to
exemption as used with a view to profit by the owner."

itl An ma'eported decision and order was previously issued by the board under date of Sep. 6, 2002, which
reversed the final determination of the Tax Commissioner. 'I7re decision was vacated by att mn'eported order is-
sued Oct. 4, 2002, to atT:ard an opporlunity to fially consider the Attomey General's motion for reconsidera-
tion/clarification as to application of an exemption to the land wlticlt is privately owned and improved by the
buildings occupied by a charter school.

'Che matter has been submitted to the Board of Tax Appeals upon the notice of appeal, the stamtory transcript certi-
fied by the Tax Commissioner and the briefs filed by counsel for the parties. Although the board had scheduled the mat-
ter for hearing, the parties did not subtnit evidence.

The facts are not in dispute. The subject property is a 1.870-acre parcel iniproved with a two-story building with
classrooms and offices, a one-story recreation area, and parking lot, identified on the auditor's records as parcel 20-
06168. The Performing Arts School of Metropolitan [*6] Toledo, Inc., ("PASMT") a non-profit corporation, leases n2
the property from Gomez Entarprises, a for-profit limited partnership. PASM"I' is operatictg a publ'ac conununity school
for grades seven through twelve established under the authority of R.C. Chapter 3314. The leaseterm is tlrirty-nine
months for a rental amount of $ 195,000, payable in monthly installments of $ 5,000.

n2 Tlte lease is colmnonly referred to as a"triple-net lease," as its provisions require that the lessee, in addi-
tion to the rental payments, is also responsible for the payment of taxes, insurance and mainteiance/utilitics.

R.C. 5709.07, which provides an exemption for schools, reads:

"(A) The following property shall be exempt frorn taxation:

"(1) Public schoolhouses, the books and fiirniture in them, and tbe ground attached to
them necessaty for the proper occupancy, use, and enjoymetx of the schoolhouses, and
not leased or otherwise used with a view to profit;

Appx. 31



The conunissioner contends that the exctnption should be denied because the property is not a"public schoolhouse"
within the context of R.C. 5709.07 because the property is not owned by a public entity. Sinee the term "public school-
house" [*7] is not defined in R.C. 5709.07, the cotiunissioner has cited severtit cases that have cotistrued the term
"public property" as contained in what is currently R.C. 5709.08. These cases have held that "pnblic property" embraces
only such property that is owned by the state or a political subdivision. See Bd ofPark Commrs. ofCity ofTroy v. Bd
ofTax Appeals (1954), 160 Ohio St. 451; Dayton Metro. Hous. Auth, v. Evatt (1944), 143 Ohio St. 10. However, the
Supreme Court has not extendect this construction to "public schoolhouse" as contained in R.C. 5709.07.

In Gerke v. Purcetl (1874), 25 Ohio St. 229 the Supreme Court construed the term "public" contained in Section 2,
Article 12 of the Ohio Constitution and section 3 ofthe tax law of 1859, S & S 761, now R.C. 5709.07. With respect to
the constitutional provision the court held that the torm "public" as applied to schoolltouses required the property to be
publicly owned. However, the couit also detetmined that the term "public" under the statute is based on the use of the
property, not its ownership. The court stated:

"A consideration of this provision of the statute shows that the word'public; as here applied to school-
houses, [*8] colleges, and instittitions of learning, is not used in the sense of ownership, but as descrip-
tive of the uses to which the property is devoted. The schools and instruction which the proper[y is used
to support, niust be for the benefit of the public. The word public as applied to schoot-houses, is obvi-
ously used in the saine sense as when applied to colleges, academies, and other institutions of learning.
Tlie statute must be construed in the liglrt of the state of thutgs upon which it was intended to operate. At
the time of its passage, there were few, if any (and we know of none), colleges or academies in the state
owned by the public, while there were many such institutions in the different parts of the state owned by
private, corporate, or otlier organizations, and founded, mostly, by private donations.

"Besides, the condition prescribhtg that the property, in order to be exempt, must not be used with a view
to profit, does not seem appropriate if intended to apply only to institutions establisbed by the public.
Such instittttions are never established and carried on by the public witb a view to profit "

The Geiieral Assembly in the creation of comumnity seltools has expressly designated [*9] snch a school a "public
school * * * attd part of the state's program of education." R.C. 3314_01(B). In so doing the community school is
brough.t witliin the exemption granted by R.C. 5709.07(A), consistent with the ruling in Gerke. 'The commissioner con-
tends that the lease by the owner to PASMT establishes that the property is baing used to produce ineoane, which pre-
cludes granting the exemption under R.C. 5709.07. We find to the contrary. R.C. 5709.07 does not preclude tlie owner's
leasing of property to PASMT n3 for its use in the operation of a community school. The proper test is whettter the
property is presently being used for an exempt ptupose. In keeping with Gerke, it is not required that property be owned
by PASMT to qualify ii for exeinptiotr.

n3 R.C. 3314.0 1(B) autttorizes a community school to "acquire facilities as needed_"

in construing the exemption provided for public colleges and academies in R.C. 5709_07A)(4), the Franklin County
Court of Appeals has held that ttte statttte cannot be read so narrowly that a property loses its exempt status when it is
leased from an owner. Bexdey Village, LPd v. Limbach (1990), 68 Olzio App.3d 306. The court stated at p. 311: [* 10]

"Wttere the property is used for educational purposes, the property is exempt from taxatiort even though
it produces income for its true owner. When applying ttie phrase'not used with a view to profit' found in
R.C. 5709.07, the court should focus on the use to which the property is put by the party entitled to ex-
emption underthe slatuta."

Although the subject property ntay produce income for its owner, it is beiug nsed as a schoolhouse for educatiomd pur-
poses. PASMT is not using the property witlt a view to profit. The Attorney General seeks to distinguisli Brxley Village,
upon the diffetence in language betwecn the exemption conferred upon "lands connectcd with public institutions of
le2rning, not used with a view to profit," and the exemption for .schoolhouses "and the groand attached to them * * * not
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Icased or otherwise used with a vicw to profit." We fmd nothing in the language which limits the exemption upon the
use of the property, without regard to ownership.

The board finds the analysis of the exemption by the Supreme Court in Cleveland S'tate Univ. v. Perk (1971), 26
Ohio St.2d I compelling. Although the court construed the portiotr of R.C. 5709.07 exempting [*111 from taxation
"public colleges and academies and all bniidings connected ttrerewith;" language that is now contained in R.C.
5709.07(A)(4), the reasoning is applicable to this appeal. In Cleveland State Univ., a for-profit corporation leased build-
ings to the state university that used the buildings as classrooms. The Supreme Court stated at p. 7:

"We do not think the term'not used with a view to profit' refers to or controls the elauses'all public col-
leges, public academies, all buildings connected with the same,' but refers to simply the clause preceding
it in the statute 'all lands connected with public institutions of leaming, not used with a view to profit"'

Bxtendiutg this reasoning to R.C. 5709.07(A)(1) requires the conclusion that the pluase "not leased or otherwise
used with a view to profit" does not control the term "public schoolhouses;" but refers simply to the clause preceding it
in the statute, i.e., "the gromtd artaehed to thent necessary for the proper occupancy, use, and enjoyment of the school-
houses."

Our determination here is also consistent with our application of R.C. 5709.07(A)(3) granting exeniption to houses
used for public worship, and the similar [1121 limitation that ttio "land is not leased or otherwise nsed for profit." We
have focused upon the usc of the property, requiring that no restrictions be placed upon its use for public worship. See
First Christian Church of Medtna v. Zaino (Apr. 12,2002), BTA No. 2000-N-480, utueported; Youngstown Foursquare
Church v. Zaino (June 29, 2001), BTA No. 1999-S-1367, unrepotted; World Ilarvest Church of Godv. Zaino (7an. 26,
2001), BTA No. 1999-13-1914, um'eported. It is uncontrovetted that PASMT is using the subject property as a ptblic
community school without restrictions upon its public use.

In 7emple Beth Or v. Limbach (Mar. 12, 1993), BTA No. 1990-M-291, utueported, the board granted exemption to
the temple's property which was being leased to a church for a three-year terrn at a rate of $ 2,000 per month, fmding
that the primary and controlling use was as a place of worslrip, which established the exemption. In Full Gospel Pente-
costal Holiness Chzcrch v. Limbach (Sept. 3, 1993), BTA Case No. 1991-R-432, rmreported, the board granted exemp-
tion where a church was leasing its property to another church. Although we made reference to the montlily rate of $
582.44, which [*13] covered the mortgage and insuranee, our finding that there was no intent to profit from the lease
was not determinative of the question of exetnption. Simiterly in Northcoast Christian Center v. Tracy (July 18, 1997),
BTA No. 1996-M-8 11, unreported, we granted exemption to what had been a four-bay movie theater in a strip shopping
center leased to Northcoast, upon its conversiou and use for public worslrip. In Gary Clair/C.hrist United Church v.
Tracy (Sep 11, 1998) BTA Case No. 1997-K-306, uirepotted, a private owner rented a one hundred twenty-eight year
old Orurch building which was used as a house of public worship. A modest rental was charged to offset utilities and
provide maintenance. Althongh we commented on the amount of the rental and lack of profit in each case, the granting
of the exemption tmned upon the primary use of the property for public worship. Most recently, in,fubilee Christian
Tellowship, Inc. v, Tracy (May 17, 2002) BTA Case No. 7999-R-239, unreported, we again held that the church leased
frorn private owners was entitled to exemption, since the property was used exclusively for public worship, and the
chm'ch did not lease or otlterwise use the propetTy. [* 14]

The connnissioner maintains that to focus solely on the use of the property by PASM'T fails to recognize the fact
that Gotnez, the owner of ttie property, is also usitrg the property. To the contrary, Gornez has given possession to
PASMT for its use, and receives only tke income.

In support of this contentSon the eomtriissioner cites Lincobi Memorial Hospital v. Warren (1968), 13 Ohio St. 2d
109, and Thomaston Woods Limited Partnership v. Lawrertce (7mre 15, 2001), BTA No. 1999-L-551, unreported. Lin-
coln Memorial Ho Fital addressed a sitnation where a for-profit corporation, ui order to maintain its affiliation with a
Blue Cross organization, formed a nonprofit corporation to operate the hospital. The nonprofit corpoa.2tion assumed the
paymcnt of the loan for constrnction and equipping of the hospital, and all otlter expenses of tho hospital. The coutt ex-
pressed the view that ownership and use must coincide to sustaur the exemption for charitable purposes. R.C. 5709.12
The court also observed that a large majority of the patients paid for their accomrnodations and nonpaying patlents were
decidedly in the minority. We do not find this case persuasive in applying the exemption for public ["'15J schoolhouses.

In Thomaston Woods Limited Partnership, exemption was also sought pursuant to It.C. 5709.12. The Supreme
Court ltas held in Highland Park Owners, Inc Y. Tracy (1994) 71 Ohio St.3d 405, that property owned by an institution
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which is used exchtsively for charitable purposes is exempt under R.C. 5709.12. The board determined that the owner
Thornarton Woods' primary use of the property was to lease it to tliird parties. The board held that in a lease situation
where it is the lessee who is engaged in the charitable activity, then for purposes of B.C. 5709.12(B), the lessor's pri-
mary use of the property is the leasing and not charitable. These cases construe the applicability of the exemption pro-
vided by R.C. 5709-12 to a laasing situation_ R.C. 5709.12 requires that the qualifying party own the property in order
to be eligible for the exempflon. R.C. 5709.07 does not provide a similar resh-iction.

The commissioner also cites Summi¢ United Methodist Church v. Kinney (1983), 7 Ohio St.3d 13 in support of his
claim that exemption should be denied. In that case exemption was denied to a church that leased property to a third
party. 1'he lessee was using the property [* 16] as a day care centcr, not a religious use under R.C. 5709.07. Ilowever, in
the subject appeal the party seelcing the exemption, PASMT, is using the property, the land and the improvetnents as a
public school, a use for which an exemption is expressly granted under R.C. 5709.07(A)(I).

The Attorney General also introduces a new argument that title must be vested in the state or a politieal sttbdivision,
pointing to the tax exemption provided by R.C. 3313.44 to property vested in boards of education. The argument is that
R.C. 3313.375, which provides a board of educafion may enter into a lease-purchase agreement for construction of a
school building, does not vest title in the board until the end of the lease term and all the obligations provided in the
agreement have been satisfied. The suggestion is made that under a lease-pnrchase, the property would not be exempt.
1-lowever, R.C. 3313.44 and 3313.375 are specific in application and limited in their scope. There is no reason to believe
that the general exemption in R.C. 5709.07 would not apply to the lease-purchase arrangement so long as the building is
being used as a schoolhouse. We have been given no judicial authority which supports [* 17] the argument, and we are •
not persuaded.

Tlrerefore, for all of the foregoing reauons, the board finds that the Tax Commissioner's final determination denying
exemption to the subject property, the land and the improvements nsed as a public schoolhouse, is in error and it is
hereby reversed.
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R.C. 5709.07

§ 5709.07. Exemption of schools, churches, and colleges

(A) The following property shall be exempt fronl taxation:

(1) Public schoolhouses, the books and futniture in them, and the ground attaclted to them necessary for the
proper occupancy, use, and enjoyment of the schoolhouses, and not leased or otherwise used with a view to profit;

(2) Houses used exclusively for public worsltip, the books and furnittue in them, and the ground attached to them
that is not leased or otherwise used with a view to profit and ttrat is necessary for their proper occupancy, use, and en-
joyment;

(3) Real property owued and operated by a church that is used primarily for chutch retreats or church camping,
and that is not used as a permanent residence. Real property exempted under division (A)(3) of this section may be
made available by the ehurch on a limited basis to charitable and educational institutions if the property is not leased or
otherwise made available with a view to profit.

(4) Public colleges and acadcmies and all buildings connected with them, and all lands connected with public in-
stitutions of leaming, uot used with a view to profit, including those buildings and lands that satisfy all of the following:

(a) The buildings are used for housing for full-time students or housing-related facilities for students, f-eeulty, or
employees of a state university, or for other purposes related to the state university's educational purpose, and the lauds
are undemeath the buildings or are used for common space, walkways, and green spaces for the state university's stu-
dents, faculty, or employocs- As used in this division, "housittg-related facilities" includes both parking facilities related
to the buildings and cotmnon buildings made available to students, faculty, or employees of a state nniversity. The leas-
iug of space in housing-related facilities shall not be considered an activity with a view to profit for ptuposes of division
(A)(4) of this section.

(b) Tfte build`ntgs and lands are supervised or otherwise under the controt, directly or indirectly, of an organiza-
tion titat is exempt from federal income taxation under section 501(c)(3) ofthe Internal Revenue Code oJ7986, 100 Stat.
2085, 26 U,S.C. 1, as aanended, and the state university has entered "utto a qual.ifyutg joint use agreement with the or-
ganization that entitles the students, faculty, or employees of the state university to use the lands or buildings;

(c) The state university has agreed, under the terms of the qualifying joint use agreement with the organization
described in division (A)(4)(b) of this section, that the state university, to the extent applicable under the agreement, will
make payments to the organization in amounts sufficient to maitttain agreed-upon debt scrvice coverage ratios on bonds
related to the lands or buildirtgs.

(B) This section shall not extend to leasehold estates or real property held under the authority of a college or uui-
versity of learning in this state; but leaseholds, or other estates or property, real or personal, the rents, issues, profits, and
income of which is given to a munieipal corporation, school district, or subdistrict in this state exclusively fbr the tise,
endowtnent, or support of schools for the free educatiott of youth without charge shall be exempt from taxation as long
as such property, or the rents, issues, profits, or utcotne of the property is used and exclusively applied for the suppot2 of
free education by such municipal cotporation, district, or subdistrict. Division (B) of this section shall not apply with
respect to buildings and lands that satisfy all of the requh•ements specified in divisions (A)(4)(a) to (e) of this section.

(C) For purposes of this section, if the requirements specified in divi.sions (A)(4)(a) to (c) of this section are satis-
fied, the buildings and lands with rospect to which exemption is elaiined tmder division (A)(4) of this section shall be
deemed to be used witlt reasonable certainty in furthering or canying out itte necessary objects and ptuposes of a state
universi.y_

(D) As used in this section:

(1) "Chureh" means a fellowship of believers, congregation, society, corporation, convention, or association that
is formed primarily or exclusively for religious purposes and that is not fortned for the private profit of any person.

(2) "State tmiversity" has the same meaning as in section 3345.011 [3345.01. I] of the Revesed Code.

(3) "Qualifying joint use agreetnent° means an agreement that satisfies all of the following:
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(a) The agreement was entered into before Juno 30, 2004;

(b) The agreement is between a state university and an organizaflon that is exempt from tcderal income taxafion
undez section 501(c)(3) ofthe Internal Revenue Code of 1986, 100 S'tat. 2085, 26 US.C. 1, as amended; and

(c) The state university that is a patty to the agreement reported to the Ohio board of regents that the university
maintained a headcount of at least twenty-five thousand students on its main campus during the academic school year
that began in calendar year 2003 and ended in calendar year 2004.

HISTORY:

RS § 2732; S&S 761; S&C 1440; 61 v 39, § 3; 88 v 95; 91 v 393, 216; 99 v 449; GC § 5349; Bureau of Code Revi-
sion, 10-1-53; 142 v S 71. Eff 5-31-88; 151 v H 66, § 101.01, eff. 6-30-05.
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Section 2, Article X.T, Ohio Constitation (1851).

Section 2. Laws shall be passed, taxing, by a uniform rule, all nioneys, credits, investtnents in
bonds, stocks, joint stock eornpanies, or otherwise; and also all real and personal property,
according to its true value in money; but burying grounds, public school houses, houses used
exclusively for public worship, institutions of purely public charity, public property used
exclusively for any public putpose; and personal property to an amount not exceeding in value
two bundred dollars for each individual, may, by general laws, be exetnpted &otn taxation; but,
all such laws shall be subject to alteration or repeal; and the value of all property, so exempted,
shall, from tinte to time, be ascertained and published as may be directed by law.
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§ 5348-15 iTAxATION 54

on the succession to the intangible property of a approval or not; but all saceessions occurring

non-resident accruing under the provisione of
this subdivision of tllis chapter, shall be deemed
to bave olzginated, shall be deterlnined as follows:

1. Znthe ease of shares of stock in a corpora-
tion organized or existing under the laws of thin
state, such taxes shall be deemed to have orig-
inated in the tnnnicipnl corporntion or town-
ship in which suoh corporation has its prineipal
place of business in this state.

2. Tn case of bonds, notes, or other securities
or assets, in the possession or in the control or
custody oSa corporation, institntion or person
in this state, such taxes shall be deemed to Ilave
originated in the munieipal corporation or town-
sbip in which such corporation, institution or
person had the same in possession, control or cua-
tody at the time of the succession.

3. In the case of moneys on deposit with any
eorlioration, bank, or other institution, person
or persons, sueh tax shall be deemed to have
originated in the municipal corporation or town-
sbip in which sneh corporation, bank or other
inetitution had its prineipal place of business,
or in which such person or persons resided at the
time of such suceessiun.

IIIs9`OItY,-108 V. I't. 1 &6t (54e).

See O.C. § 6335-4 whtch refers to this sectton.

Comparative legislation

Transfdrs from nonresidents or persons not In-
. ha.bitants of state:

Ili, Sniith-Iiurd Rev-Stat 1933, ch. 120, § 375.
lad. Butn.+'' Stat. 1933, § 6-2420.
Ky. Carroll's Stat. 1936, y 4281a-44.
Mass. Gen. Laws 1932, eh. 66, § 1.
Mich. Cnrun. Laws 19211, 1 3672.
N.Y. Cahtll's Consol Lawa, ch. 61, § 248 et aeq.
Ore. Cude 1930, § 10-646.
Pr;nm,. Purdon's Stat. 1936, t)tle 72, 12303,
W.Va. Code 1931, ch. 11, art. 11, § 8.

Where tax originatan: FpnO raxation $451;
o•.ma Taxation §470-.

- Ohio inheritance taY in relation to bank flepositn
and stock nwnership of nonresident deccdcnts:
( t?ditorial note.) 6'Cin.L.BOv. 346.

A succesaton to shares of stock fn a national
bank in Ohio is taxable under the Ohio lnhertt-

anco law, thouah the deceased owner was a reel-
dent of another state and had the certificate for
the shares ln his possession at the time of hie
death: 1921 A.G.Opns. vol.1, p.277.

[SEO. 534$-15.3 Pending proceedings not
affected. This act [G. C. §42624, 268,5, 2689 and
5331 to 5348-141 shall not affect pending pro-
cecdings for the assessment and collection of
collateral inheritanoe taxes under the original
sections hereby amended, nor the duty to pay;
nnr the right to colleet any suoh tax which has
accrued prior to the approval of this aot, nor
the rigbts or duties of any offioer with respect
to the assessment and collection of such collateral
inheritance taxes; nor shall this act affect sueees-
sious taking place prior to its approval, whether
the death of the decedent occurred prior to snch

subsequently to the approval of th(s act shall be
affected by and taxable under it, whether the
death of the decedent occurred prior to ita ap-
proval or not, unless a tax has already accrued
thereon under the provisions of the original see-

tious hereby amended.
[tISM1'OLiY--108 v. Pt• r 581 ( 547), §4.

Retroactive operation: &cE? Taxation § 429;
O-.Nk 'I'itx'htion Q 427.

[SEC.534S-16.3 Collatoral inheritance
taxes paid, shall be refunded, when. That
whenever an administrator, exeeutor or trustee
of an estate shall, in pursnance of an order or
jndgment of a court, have paid eollateral inheri-
tanee taxes to the county treasurer of the eounty
in which the estate is loeated, under the pro-
visions of the statutes relating to collateral in-
heritanee taxes before the same were amended
by the aet passed May 8, 1919, and the probate
judge of said county shall tbereafter have
judicially determined that the whole or a part
of snid taxes ought not to have been paid, and
said person is ordered to refund the whole or part
of said taxes to the heirs, the county auditor
shall, upon application, draw his warrant on the
county treasurer, and the county treasurer shall
refund out of the funds in his hands or custody,
to the credit of inheritance taxes, such equitable
proportion of the taxes, without interest, and be
credited therewith in the accounts required to
be rendered by him; but no such application for
refunder shall be made after one year from the
date of such judicial determination.

ITISR'oRY108 T. Pt. II 1107, § A.

EBE14iI'T I'ItOPF1bTY
SEC. 5349. School houses, churches, colleges;

etc. Public school houses and houses used ex-
clusively for publie worship, the books and furni-
ture therein and the ground attached to such
buildings necessary for the proper oeeupancy,
use and enjoyment thereof and not ieased or
otherwise used with a view to profit, public
colleges and aeademies and all buildings eoanected
therewith, and all landss eonnected with public
institutions of learning, not used with a view to
profit, shall be exempt from tasation. This sec-
tion shall not extend to leasehold estates or real
property held under the authority of a college

or university of learning in this state, but lease-
holds, or other estates or property, real or per-
sonal, the rents, issues, profits and income of
which is given to a city, village, school distriet,
or subdistrict in this state,eaciusively for the
use, endowment or support of schools for the
free edueation of youth without charge, shall be
exempt from taxation as long as sueh property,
or the rents, issues, profits or ineume thereof is
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55 PROPERTY SUBJECT TO TAXATION § 5349

used and exelusively upplied for tlto support of
free education by sn6b city, villagv, district or
subdistrict. (1t. S. See. 2732.)

13ISTORY. A. S. p 27321 09 v. 4491 81 v, 393,
216) 9S v. U5i 61 v. 8U, 0 3p S. a@ S. 7tt11 S. .t C.
1440. Held vneonqtituttonnt in part; State, ex rel„
r. Reqs, 113 O. S. 52, 14S N. E. 347.

See G.C. § 6670-1 whlch refers to O.C. § 6849
ot se4.

Comparative legislation
Exompt property:
Fla. Comp. Gen. Lawe 1927, 4 897.
idaho Code 1932, § 61-106.
ill. Smith-liurd Rev. Stat 1933, ch. 120, § Z.
Ind. Burns' Stat. 1933, 164,201,
lowa Code 1931, § 6944.
ICy. Carroll's Stat. 1936, §§ 4019a-10, 4026.
Mass. Gen. Laws 1932, eb. 69, 16,
Mtch. Comp. Laws 1929. §§ 3395, 3397.
N.Y. Cahill'3 Conacl. Laws, ch. 61, ; 4.
N.Car. Code 1931, 17880 et eeq.
Ore. Code 1930, § 69-104,
Penna. Purdon's Stat. 1986, title 72, § .1891 et eoq.
Tenn. Williams' Ann. Code, § 1035 et se/l.
Utah Rev- Stat. 1933, § 80-E-1 ot seq.
W.Va. Code 1931, ch. 11, art. 3, § 9.

References to Page's Digest and Ohio Jurisprudence
Esemptions, in general: Ww't> Taxation § 109 et

seq.; 0-.rtrn Taxation § Ill et seq,
Yuhlic acboois and colleges: Xpcp Taxation § 122;

o-nln Schools § 378, Taxation 3123.
Houses for public worship: ^ipsp ltel. Soe. § 10,

Taxation § 124; oava Rel. 8nc. § 4, Taxation
§ 130.

AiYNOTATIONS

1. Construction of exenptian statutes
2. Educational institutions
3. Religiousinstitutions

See note, G.C. § 6353, citing Bloch v. Board of
Tax Appeals.

1. Construction of exemption statutes
General Code § 6349 Is in confllot with§ 2 of Art.

XII of the constitutiun, in so far as it applies to
a leasehold, or other estate, real or personal, whtch
is not an Institution used exelusively for charitable
purposes,and Is not public propurty used eaclu-
slvely for any pubiie purpone: State, e.x rel„ v.
Hess, 113 O. S. 52, 148 N. E. 347.

For adiscussion of the history of this and the
following sections, and for a revlew of the earlfer
cases construing them, sec Rose Instihrte T. Myers,
92 O. S. 252, 110 N. E. 924, L. R. A, 1916D, 1170
[citing Colleg'e v. State, 19 O. 110; Gerke v. Purcell,
25 O. S. 229; Humphries Y. Littlo Sisters of the Poor,
29 O. S. 201; Library Associntion v. Pelton, 36 0 S.
263; Watterson V. Halliday, 77 O. S. 1501.

If an exception or exemption from taxation is
claimed, the intention of the general assembly tu
provide for the exemptton must be expressed In
clear and unambiguous terms. Tt must be shown
Indubitably to exist. At the outset every presump-
tion is against it. Intent to confer immunity from
taxation must be clear, beyond reasonable doubt, for
nothing can be takeu against the state by presump-
tion or inference: Cincinnati College v. State, 19 O.
110; Lima v. Cemetery Assooiation, 42 O. S. 128; Lee
v, Sturges; Insurance Co. v, Ratterman, 46 O. S. 153,
19N. E. 660, 2 L. R. A. 666; Scott v. Smith, 2 O. N. P.
(N.S.) 617, 15 O. D. (N.P.) 590.

'Phe county cummisstoners and the couuty auditor
do not pnsseas power to deterinine the question
whether specific Property ls sublect to taxation or
not: 5tate, ex rel., v. Commissloners, 31 O. S. 271;
genyon College v. Schnebiy, 12 0. C. C. (N.S.) 1., 2.1
O. C. D. 150 (reversing in part. ILenynn College v.
Schttahly. 8 O. N: P. (N.S.) 160, 19 O. D. (N.P.) 432,
and atTrmed, without report, Schnebly v. Kenynn
College, 81 O. S. 5141; it was said that a more iiberal

rute of construction was- taid down in Natterson v
IIatliday, 77 O. S. 160, 82 N. E. 962, than bad for-
rnerly obtained in Ohio.

Ti.e fact that oTrcers who are charged with the
duty of enforCing taa laws hava cvnstrued a statute
as operating an cxemptlon, does rmt bind the s-tate
nor the suor.essors of such O(ticers: Lee Y. Sturgee;
insuranco Co. v. Ratterman, 46 O. S. 153, 19 N. B.
660, 2 L. R. A. 556.

With reference to exemptiune claimod by individ-
uals and corporations for prottt, the rule Is that the
right to exemption under the law should be reason-
ably clear, the presutuption being that all property
is subJect to taxation by a uniform rule, to the end
that ail property bear.its true ahare of the burden
of government. Whlle the court dues not apply
strict rules of construction in cases where religious,
charitable and educatiunaI Institutions aeok ex-
emption& we think that such right to exemption
should apPear iu the language of tho constitution or
statute, with reasonable'certainty, and not depend
on their doubtful construction- Watterson v. lia!-
liday, 77 O. S. 150, 82 N. E. 9G2.

In Watterson V. Halilday, 77 O.S. 150, 82 N.E.
962, It was said that the court had traveled toward
the extremo of ltbetni etatutory- conntrucbion in
Davis v. Camp Meeting Assoclation, 57 O. S: 257, 49
N. E. 401; and that inthe case at bar, the court
would not aPplY the iugic of such earlier case.

It was mnly necessary to enact Art. XII, §§ 7, 8
and 10 of the Ohio constitution for the purpose of
perniitting exempttmis of lesser estates and tn-
comes, and progressive taxation of- larger estates
and ineomes, since the generai power of taxatiun te
conferred by Art. II, § I: State, ex rel., v, Carrel,
99 O. S. 220, 124 N. PJ. 134.

i:f a public charity fund 1s invested for Onancial
purposes during a pertod befere dispansing the
eharity, it is not exempt from taxation during
such period: Jones v. Conn,116 O. S. 1, 165 N, 1:.
791.

Real property of turnvereln eoclety is not ex-
emPt from taxation, being neither a publlc institu-
tiou of learning nnr,an institutton uaed exclusively
for charitable purposes: Soctaler Turnverein v.
Board of Tax Appeals, 139 O.S. 622, 23 O.O. 117, 41
N.E.(2d) 710. '

Under G.C. §§ 1464-1 (1) and 5570-1, the board
of tax apPeals has jurisdiction to exercise author-
ity relative to consenting to the exempiivn of
proPerty from taxation under G.C. 46353, x•hether
mmh property be real or personal: Wehrle Foun-
dation v. Evatt, 141 O.S. 467, 26 O.O. 29, 49 N.E.
(2d) 52.

The sole power to exempt any ground from taxa-
tion is vested In the general assembly. There is no,
implied exemption, but it must be expressed in clear
and unmistakable terms: Cinuinnatl v. Hynicka, 9
0. N. P. (N.S.) 273, 20 O. D. (N.P.) 355.

Exemption from taxation ef property used for
religious, educational, and charitable purposes 1n
Ohio. Article by E. R. Helset of the Cincinnati
bnr- 3 Cin. L. Hev. 40.

Where unpaid assessmente continue to bo a lten
upon property purehased by the board of educa-
tion: 1920 A.G.Opnn, vol.1, p.808.

General Code 15349, exemPting from taxation
"pubiic colleges and all buildings connectod there-
with;" 1s not limited to such buiidings and Prop-
arty as may be used exclusively for literary and
eduuational purposes, but includes all property with
reasonable certainty us.ed in fuithrring the nec.es-
sary obJects of the instltution; residences occupied,
rent freo, by the president or profesaors are exempt
from taxation under that section: 1928 A.G.Opns.
p.3002.

In general, the same rutes are applied to personal
property as are applicable to realty,ln determining
whether or not it is subject to taxatlon: 1930 A.G.
Opns. P.2269.

2. Educational institutions
5a0 notes, G.C. § 53€3 (2), citing College Prepar-

atory School V. Llvatt.
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R.S. 2732 (originally enacted as Act of April 5, 1$59, 2 S & C 1440).
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-DOlinqneut list.

uo pcope-[p Eo6is[rain; or 8 nnntvsl- 1?0.'Cre.wurertu deln^ercertifiextes to anditor
d,+at with property, moneye or dpoa in ^6 soqte a^d comPtrnlier.
tl.estaue. 121. SettlOnrenn n4th counE treasnrer 1 W

91. ti^w noh detinquonE eoltections dis49b- mooe>^a Daionging to aioto.
°^^ 122. Cbu^t Emasurer'nY pnynrentsfolncnlhe.

REGEtlmrON OF LAxn 80Ln A'r n[viYQ4EAT Proriro.
6ALE. 123. Dv`fi+it5 in nnRlvs to mflet infCreet oc PriY•

'YA.Withinwbxt pCetodlandx^ldfortaze.emay o^âi^ft^ftmde4debtofs[,ate,tmv'tolm
he redeemarl ^

12193. Appllc.aGnne thereCnr, to whom made. t?b. V heo
ends oo

-ui i y troasnmr'e ^ntow ^tO be mme^94. Oepmlt of maneY- . gins
95. Joint mrmrt, etc., may r^deem his pro li^^d o,pd cntt+, -Yneancy.

ti0n. po - 1?L. Aa[ reVaated.-Prpvieo.
Cere[Oeatu iLr rdemptieryuvd tsZlfatcafnrsvo--fiaonliaaryetatepucpeate.p mceedinga. R'p[ICaof redempt;on. 128. Addi[ionnllevy.-F.apenttgOfgoserumeot.

86. Yey t of redemVtiuv monxY [o tax Pur• -Si nkivg fund.
chaenr,ete. 129. 8ch^oifuud.

xaCYrON 6eCrmY

An act for tho ae6essmont and tazation of all property in this etato, and for ievying
t>zeu theroon soeordiag tu itn trne vaduo ln money<I

[PaaaM arrd fau4 gecE Ayrf( 5,1&i9. 58 wt. fiw. 175.)

d^n^teropsqy tot» (1.) SEOTIOB I. Be e6 enrzcted by (he G'eteral Asu^nrbly of Ute ,(ate
nan..

l IInder the oonstdtution of 1802 n tus on eteamboxts navigating i6^:4fisaisalppi apd
Ohio rivers, and owoed by eitixens of this stater .ras constitutional. Parry ct af. T.
Torrcncq & OLio $cp, 521.
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withdraw in money, on deutand. The term °`credit.s," wltenever used
in this act, shall be held to mean the excess of the sum of all leital
elirus anddemands, whetlter for money or otber valuable thin„ or far-
labor or servioo due, or to become due, to the person liable to puy taxas
tUeceon, inc3uding deposits in banks or with persons in or out of this
state, other than such as are held to be money as hereinbefere defined
by this section, when added together (estimating every snch elaim or
demand at its true value in money), over emd above the sutn of lenal,
Lona fdc debts, owitt- by such personJ But ia ma4inp up tite sum of
suctx debts o}ring, thcro shall be taken into account no obligation to
any mutuat insurance company, uor auy nnpaid snbscription to the
capital stock of any joint stuok compatiy, nor any suhscription for any
religious, scientific, literary, or charitable pcrpose; nor uny acknoml-
edotnent of any indebtedness unless founded en sanie consideration
aetually receivcd and believed at the time o( nrakina- such aeknuu'-led;-
ailent to be 41 full consideration therefor; nor nny ncknowledgment of
debt made fot- the purpose of diminishing tho anmunt of credits to be
listed for tasntion; nor any greater antount or poe-tion of any liability
as surety, than the person roquired to make the statetnent of snch
credits bclieves that such surety is in equity bouud, and will be cmn-
pelled to pay, or to eontributo, in cnse there be uo securities: Providcd,
that pensions receivable fiam the IInited States, or from any of them,
sat:aies or przymeuts expected to be reccived for labor or services to be
performed or rendered, shall not be held to be annuities within tlte
meanina• of this aot.

Ynhltepreperty (3.) Srzo. 1II. Thut all property described in this section, to theerempt aom rnz-
wtiaa estent herein limited sball be e>empt fromn tasation,a that is to say, Tst:

All public school houses, aud llouscs used exclusively for public wnr•
sltip, the books nnd furuiture therein, nnd the nrounds attached to such
buildings necessnry for the proper occupancy, use nnd enjoytnent of' ttte
same, and rtot leased or otherwise ueed witlt a view to profit. All pub-
lic eotlegges, public xademie,e, all buildings connected with the sawe?
and all lands co«nccted wit-h public institutions of' loarninn, not used
with a view to profit ° rl'his provision shall not estend to ieasohold es-
tates of real property, hetd under the authority of any eolfqqe or nni-

1 Th¢ lOth seeNor, of the net of April 13, 1858 (Sanu's R. S., 903), whieh aliorced
indiridunis nad ocrtnin corporationa, in giritig their tux lists, to deduct their tinbili-
ties fratu their oredit.a, was hcld to be uncoustitutlnnal and void -- that the ouusti-
tution pcrmits no deductiun ol' liabilitics from monoys und eredits. hlwh<u. ye Jlb
of f.vlnnrbua v. flurce, 3 Oldo Rep. I; Ladaer ea u[. v. .rfor,an ct nl., 6 Ohin St. R+ep.
279.

See note to seetion 2, Art. XII of the conxtitution.
tAft laws cxcmptfng any property In the utato from taxation, heing in dewgntioa

of equal rights, should be construed strietty. (k'naimiaai Cofteqe v. T8c Smtq 19 Ohia
Rep. I30.

s It arould soem that this e.vemption would not inelude a houso orected un the land3
ot' a¢odee, nnd oceupied by ono of the profo;sor, as a residenee. Xendrick v. kbr-
gvhur, 8 Olrio Rep. 189. - '

4In regnrd to simil.s.r Innguuga in the 3d uection of the tax taiv of Mur<h, 1819,
Cnldtrelt, J., in d¢livming the opinion of the court, in Cincin,wtv tlailepe a. T'!u Sraru,
]9 obio Rep. 11P, 114, said: f4 We suppose the plaiu and pafpabfc menningof thie
statute is, ttiat the houses and prnporty whieh the,se different instituUlona n¢cd to
use, whilst engaged in the pursuit of their respective objects, shatl be esampt from
inzatinn. 8ueh proprty wLeu thus used does nut produce an inerense. St is used
for purposes other tLnn making muaey.; and as the objects for which it is used are
beneLcial to oummunPty, it is ozompted from thc burdena imposed upon other
property." From the deeisienin thatcase,itseeme tba+ bruldinas holongeug tn s
c¢llCge or acadeny must, to esPApe tnIatiun, be nsed BYCfaSiV¢ty fUr eullef)e er ncad'
emy purposen; and if nsed for atlter purposcs they nre liable to taxation, although
the proceeds are, iu the future, tn he rtpplied for thn promution of titcrature end
ecienoe,
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versity of learning of this state. 2d: All lands used exelusively as
grave yards or grounds for burying the dead, oxeept suob as are beld
by any person or persons, company or corporation, with a view to
prnfit, or for the purpose of speculntion in the sale thereof. 3d: All
property, whether real or personal, belonging exclusively to this state,
or the United States- 4th: All buildings belonginF to counties used
for holding courts, for jails, or for county ofGces, with the ground, not
escecding in any county ten acres, on which such buildings are erected.
3th: All lands, bouses, and other buildings belonging to aoy county,
township or town, used exclusively fcr the aceotnmoclation or support
of the poor. 6th: All buildings belonginmtoinstitutionso[ purely
public charity, together with the land setnally occupied by sucti inst-i-
tutions, not leased or otherwise used, with a view to profit, and all
moneys and eredits appropriated solely to sustainin„and belonning -
exclusively to such institutioos. `ltfc All fire engines and other im-
plements used fot- the extinguishment of fires, with the buildings used
exclusively for the safe keeping tbereof, and for the ureeting of fire
cornpanies, tvltether belonging to any town, or to aoy fire company or-
ganized therein. Sth: All market houses, public stXnares or otl)er public
grounds, town or township hou;es or halls, used exelusively for public
purposes, and all works, niachinery and fixtures bolonging to any town,
and used exelusively f'orconveyinfi water to such town. 9th: Each F;oSaouavsof
iodividual in this state may hold esenipt frotn taxation personal prop- sr .°.it p`orortT
erty of any description of' whielr suelr individual is the actual owner,
not exceeding fifty dollars in value; no person shall be required to IIwc.,forBetiog,
list a greater portion of any credits tltao he believes will be rer,eived, eec
or can be collected, nor any greater portion of atiy obligation =iven to
secure the payment of rent, than the amouot of rent that shall have
accrucd ou tlxe lease, and shall remnin unpaid at the tiute of such list-
ing; no person shall be required to include in his statement as a pact
of' the pet:sonal property, taoneys, credits, iuvesttnents in bonds, stocks, -
joint stoclc companie=, ^r otherwise, whioh he ia required to list, at;y
share or portion of the capital stock or prroporty of any company or
corperatiou, whicl) is required to list or return its capital and proycrty
for taxation in this state. The taies upon banks, banking comp;mies, R aaa=nasrono
and all otherjoint stock companies, m• corpor:rtions, of whatever kind,
levied and collected, in pursuunco of the provisions of tbis act, slrall
be in liett of any taxes rvhiclt such bunka or banking company, or
other joint stock con)pauy or corporation was, hy former laws, required
to pay. a

IIl' \9iI03f,1VI[6HE, AND IN WRAT BIANNER PROPERTY SIiALL BE LL"TED.

(4.) Sec. IY. Flvery person of full age and sound ntind, not a mar- staton,oator
ried woman, sltall list the real property of" which he is the owner, sit- mr`*p-"'bo uaaa
uate in the county in which he resides, the personal property ot' rrhlr.h I^ok.
he is thc owner, and a11 moueys in his possession; and he shall list all
moneys invested, loaned or otherwise controlled by him, as agent or
attorney, or on a.econnt of any other person or persous, company or
eorporation wl><rotsoever, and all moneys deposited subject to his order,
eheek or draft, and credits due &ow, or owing by any person or por-
sons, body eorporate or politic, whether in or out of suclr county. The
property of evory ward sitall be listed by his guardian; of every ruinor
obild, idiot or lunatic having no other guardian, by his father, if living,
if not, by his mother, if living, and if neither father nor mother bo
living, by the person haviug sueh property in eharge; of every wife by
her hnshand, if of sound mind, if not, by hersclf; of every persan for
wbose benefit property is held in trnst, by the ttvsteei of every cstate

(a) Reprulyd. Suppned, Sup.r61.
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