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INTRODUOTION AME BUMMARY

This case valses ihe wsue of whether Chio’s vecently-eracled Adam Walsh Act
(“AWA™) requites thai a frial cowt hold a bearing pursuant to R.C0 §2950.11(F)2) before
determining whether Tier I offenders classified under the former Megan’s Law may be relicved
from the statuie’s community notifieation requirernent, A large number of offenders classified
under the former Megan’s Law now quality as Ter 1 offenders and may be subject to a
community notification based on the plain words of R.C. §2950.11.  If such offenders are

automnatically exempied from a community notification hearing based on thewr prior disposition

under the former Megan™s Law, the plain intent of RO §2950.11(19(2) will have been {rusiraied.
The statote clearly requires thal rial courts hold & de sove hearing and make an individualize
determination regarding previousty classified offenders as well as newly classified offenders.

| ST m gD T EMENT
i AL AN REE

P

Hohart Cildersieeve, Joha Brown, Bobert Bohammon, Shawn Maver, Demelrivs

Reddick, Raiph Wells, Arpold Harrs, Oh

des Jones and Wesley Paiterson (collcctively “cross-
appellees™ are Tier 1T sex offenders who were previousty classificd under the former R.C.
82950 (“Magan’s Law”) and were reclassilied, by oparation of law, under the current R.C. §2950
(“Adam Walsh Act” or TAWA™), Cross-appeliees were noiified by the Chio Attorney General

that they would be reclassificd under the Adam Walsh Act. They filed petitions chatlenging their

reclassification under the AWA and also requested the court to reliove thom of community
notification.  The irial court consolidaiad the hearings and found the AWA to be constitutional

and denied cross-appelless 1

Adam Walsh Act, buf reversed

and remanded urder B0 §2950.11(0 i1 offenders who were not previousty



subject to comgnunity notification under Megen's Law, holding that Tier L offenders not
previousty subject to community notification are exempt from community notification under

R.C. §2950.1149(2),

hat the Tanguage of R.C. §2950.1 1(F)(2) was

“wrought with conlusion” & ied that a hparing under RO §2950.1 1)) is not

3

required for Tier HT oflfenders proviousty classified under Megan™s law.

,-ap%s S Ee from
it coramunity

L FH2) now
poaring s and inake : i individualized
ter of community notification

irs opinion, the Bighth District held thar 2.0, §2950. L1(E72) does not require a trial

o

cowt 1w hold an individualized hesring fov thoso Tior U7 olfenders who were previousty

&

classified under the tommer B 829300071 Megan's Law™), and that those oifenders are

autorér Cexerapt from registration under the current vession of R.C. §2950.11 ("Adam
Walsh Acl” or “AWA™)., Gildersiegve at 9 75, In doing so, the Highth District Court of Appeals

declined o recognize ihe lepisiatively authorived wechanism, and instead created an exemplion

from the cornmmity notification reguirement.  The holding countermands the plain wording,

infent, and scheme of Ghio’s Adam W
Assembly clearly intended 1o subjoct to comynundly notification unil a court speciiically
delermincs othepwise,

In Sicte v, Lowe, 112 Ohio 81.3d 307, 2007-Ohic-606, 861 N.IL2d 512, at 9 9, this
Honorable Court oxplained ther “lijhe primary goal of siatutory consiruction is to ascertain and

give effcet 1o the legishaiure's intent in emacting the statute” Il citing Brooks v. Ohin State



LF.2d 162, “The court must first look to the
plain language of the statuie iseif o detcanine the legislative infent.” Lowe, supra, citing State
cx rel. Burrows v, Indus. Comm. (1937). 78 Ohio 8t.3d 78, 81, 676 N.E 24 519, *[The court]
appllies] a statoie as it is wrilfen when its weaning is unambiguous and defimite.” Lowe, supra,

citing Porrage Crv. Bd of Commrs, v. Akron, 109 Ohio St.3d 106, 2006-Ohio-954, 846 N.E2d

478, 9 52, and Siate ex rel Suvarese v. Buckeve Local School Dist. Bd. of Fdn. (1996), 74 Ohio
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“An unarabiguous staiute must be applied in a manner
consistent with the slain meaning of the statutory language.” Lowe, supro, citing State ex rel.
Furrows, 78 Ohio %0.3d at 81, 676 W.E2d4 319, Finally, “* * * 4 gatute susceptible of either of
two opposing interpretations must be read in the manner which effectuates, rather than frusirates,

the rrajor purpose of the General Assembly.” Navior v, Capdinal Local School Dist, Bd. of Ldn.,

20665 Oiio S04 167, 168, 630 ME24 725, 1994.-Ohlo-22, citing Siate v. Glass {1971), 27

Ohio Aop2d 214, 219394, 275 NE2d

he Biphth Distriel propesdy explained the major purpose of the Adam Walsh Act: ™% %

1 i

*under §.13, 10, sex offenders are placed by operstion of law into ters based upon the erime they
coramitied. Conarts have no discretion to determine that a sex offender should not be placed into a
tier. Under both systems, offenders arc cssentially classified by the offense they commitied.”
Gildersieeve, supra, at 9 35, The Eighth Distiiet also explained, thal “a|fter reviewing R.C.
§2930.1 LLFY D) and (2). we conclude that it is clesr that the tepislature intended for Lier HT sex

offenders 10 be io community rofification uniit a court determines otherwise.”

Nevertheless, the Bighth District concluded that 2 Tier 111 sex offender, proviously classitied

under Megan's Law, could be exempied from community notification without a hearing.



The State submits that all adult Tier 1 sex offenders are subject to community
notification unless exerapied from community notication after ihe trial court holds an

individuatized hearing pursuant o B.C 829301112,

1. : fwr I sex effenders
' Assem skv's dntent in profecting the safety and general
af O3hin

i~

“In determining the meaning of a statute, a cowrt must give effect to the tent of the
lepislature.” Gildersleeve at 57, Bee also Stafe ex rel. Uit ted Sates Corp. v, Zaleski, 98 Ohio
Si3d 395, 2003-0hio-1630, §17. State ex rel. Van Dyke v. Pub. Emp. Retiremen! Bd., 99 Ohio

St3d 430, 2005-Chio-4123, 927, A court musi fust look to the language of a sialule to

determine legislative intent. Sigie v, Smigh, 104 Ohio 86.3d 106, 2004-Ohie-6238, 818 N.E2d

. Refivement Bd., 427, Where a statuie 18

arabiguous, courts may look to language in comparable statutes for guidance. /. citing R.C.

e Giensral Assembly enacted Chapier 2950 of the Revisea Code to provide for sex

offender registration and notiication. K., §2950.02{1) staics:

The general assembly hercby declares that, in providing in this chapter for
repistration cegarding offenders and ceriaim delinguent children who have
committed sexually oriented offenses or who have committed child-victim
wes and  lor communily  notific: \mm regarding Tier HI sex

vietim offenders who are eriminal oifcaders, public vegistry-
quabfied juvenilc offenders, and ceriain other juvenile of i nders who are about o
fhe o1 have been released from imprisonment, a puison term, or other confinement

or detention and who will h‘.-(ﬁ in or near a pditmulzu 11L1gilbmhood or who
otherwise will live in or near @ particular neighborbood, it is the general

The Hishth Disidiet acknowledged that the purpose of the reclassification scheme of the

o

Adam Walsh Act is “to provide increased protection and security for the state’s residents from

4



persons who have been convicis * 5 sexually oriented offense

offernse™ can be piven proper effoct in C

1 k1

supra, at § 16, quoting 8.8, 10, Bsction

LA

£ ihy

The siated purpose of the AWA clearly indicates

Cuyahoga County and ihroughout Ohio.

y a child-victim orlented

Gildersleeve,

thai the General Asscmbly intended o

provide communily notfication to Tier 1L sex otienders in order o protect the safcty and general
welfare of the people of this siate.
. RO, 829500 1(F)1) subleets #ll adult Tier 1L Sex Ofenders o COHMMEnRIEY

A All Tier i1l Offenders are subiect (o comimun ity notification regardless of
wieh the :wxwﬂ v orienied GH{J’.‘»C {}@C}gr*
The language of RO, §2950.11 indicates that all Tier T offi

the o

oviemded offenge or

- sexuatly ¢

enders, regardless of when

child-viclim oricnted

53 erson 15 convict

ed of, plea
i

convigied 0]5 o has pl am,d

o
*

shali _il.JxU‘v’id’{- the notice

o MoRE

o ihis section,
ﬂf’ this sec
f1he following catcpories:

[

i NLﬁ 153

)'"'-(

crider 5

ads guilty to. has been
S e a sexually to a sexually oriented offense or a
hild-victim o Llﬁ}uf“‘; ui'.‘,nsg, 5*? cz 1fu o ufi erder or delinguent child is in any
of this section *** The sheriff

, the duties to provide ihe
tion apply regarding any

cex offender/child-viciim offender, or the delingquent

child 1s & public S juvenile offender vegistrani, and a juvenile
court has not removed i".?'i,h‘SL‘xE'.iﬁl i section 2950.15 of the Revised Code the
delinguent child’s duty o comply with scetions 2950.04, 2950, {41, 2950.05, and

2050.06 of the | d Code

{? .{ii sex affender/child-vietita offender who is not
regisirant, the gffender was subiccted 1o this
f this amendment as a sexual predaior, habitual

LA



sex olfender, child-viciim predaior, or habjial child-victim offender, as those
terms were defined in section 293001 of the Rf,visbd Code as it existed prior to
the offective daic of this amendmeni, snd a juvenile court has not removed

sursnant to section 215784 or 2 "ﬂ 85 o" he Re w,a Code the delinguent child’s
m;ty i comply with sectio 0,041, 2950.05, and 295006 of the

e o™
Revised Code.

( ) The if‘iwq et ohild is 4 tier 11 sex offender/child-victim offender who is not

a public regisi v--fiwﬁrrr“% _‘gnmu‘c offcnder registrani, the delinquent child was
eclassified a juvenile offender registrant on or afler she effoctive date of this
amendment, the court has imposed a requirerect under section 2152.82, 215285,
or 2152.84 of the Revised Code subjecting the delinquent child to this section ***

uage of RO §2950.11(A) whea rcad in comunction with R.C.

§2950.11(F) demonstaies that the General Assembly intended Ghio sheriffs o provide

commumity noiificanon for ali it osex offenders repardless of when the offense was

I ")i"'s‘; -‘ii‘rf’% not c%is Tneish botween Tier 1 sex otfenders
5 Law and those classified under the

re and publicregisiy gualified juveniles are subject to

5

community notification. RO, §25300 1Y (1 ey, A delinguent child who is a Tier [T sex

i

offender who i not a public-registry qualificd and was classified under Megan's Law is only

subject to eoinmunity voilfication if the delinquent child was suf bicet to community notification

snder Megan's taw as a Tsexual predaior,

1 Foiag

habitusl sox offender, childevictim predator, or

habimal child-victim offender.” R.C. $2050 1 L{EW 1Y), Such language is absent {rom R.C.
§2950.11(F{ ey, RO §2950.11(F)() further d istingnishes between non-public registry
aualified juvenile offenders who were classified under | srmer fww and those who were classificd

for the first fime under AWA, R.C. §2950.11(F(i1}e). The treatment of delinquent children

who are Tier 111 sex offenders and son public-registry qualified under R.C. §2950.11(F)H)

.



i
i

ssembiv iniended all aduls Tier HI sex offenders be subject to

firther confivrs that the Cenese

community notiiication,

!/

The legis sare digtinetion with adull Tier HI sex offenders and

public-registry qualified Tier 111 sex offenders as it did with non publicregisiry qualificd
juvenile offenders. The General Assernbly could have used the same language with adult Tier 111
x offenders a5 i did with pon public-registry cualified juveniles who were previous subject to

commuaity notification. The State subrmits thal ©

115 1s ovidence of the General Assembly’s intent

(
H
i

to subjeet atl adult Tier 111 sex offenders to commumnity netification.

The State submits that the simiory language of RO §2950. 11N Ha), (B), and {c),
when read as a whole shows that the legislature mandaied that all adult Tier 111 sex offenders be
subjoct o comrunity nolificaiion, repardless of whether they were previously classified under

£

§2050.01(Fy 1y shows thal the General

LN SO B S
.g,\./':,lﬁ;:gfz:! SOLAW,

Assembly inlended o impose communty nofification oo all Tier TH sex offenders unless

] ified juvenile offenders in R.C.
;‘i "m st bisct all adult Tier 11 offenders to
4 the offense was committed

-

The General Assernbly’s inclosion o3

public-registry qualified juvenile with Tier 1 sox
offenders in 2.0, §2950.1 1H{¥)(1)a) further shows that the Geaeral Assembly intended to subject

s g ] (e

all adud Tier T sex offenders (o cormemunity notification. R.C. §2950.01 defines a “Public

i

(NY *%% g parson who 15 adjudicated & delinguent child and oa whom a juvenile
court hag ‘uh)f}:sc:d a4 serions youthiul =:J{ nder dispositional sentence under section
215;.33 the {iu-l ] Jl Code before, an, or after January 1, 2008 and to whom all



(1) The person s adiudicated a delin et child for commitling, attempting {o
commil, conspiring to commil, or complicity in committing one of the following
acts:

(a) A violation of section 2907.02 of the Revised Code, division {13) of section
2007.065 of the Reviced Code, or seotion 2907.03 of the Revised Code if the
victim of the violaiion was less than twelve years ol age;

18 E{m 1sed Code that

(b} A violation of section 2903.01, 2903.02, or 2905.01 ol ih
1
eds or desires of the child.

U1,
was commiited with a purpose {0 gratify the sexual ne

(e} The person was fourteen, Iiflzen, sixieen, or sevenieen years of age at the time

of commiting the act,

{2y A juveni e court ju Ji;:e: marsuant 1o an order issued under section 2152.86 of

L B 2%}

e Revised Code **% clasgilies the person a ﬁu’r)hr* regisiry-¢ ualified juv enile
£

oftender registrani.
R.CL 295001 1
[

700 82152.86 allows a juvenile court fo classify a juvenile offender, previously

clnssitieo under Me

‘s Law, a nublic-regisiry qualified juvenile. R.C. §2152.86(A)(3). R.C.

el

§2152 BGLAN(3) smates,
shild a juvenile offender regisirani
" ihe Heov isyd Code prior to January 1,
he court shall is

s court issuec an ordes
pursuant 10 section 2152.82
2008, not Iator _ ,,me an order ihat
recis f-muus the ohild g a juvenile offender regisirant and additionally
Lhud a public regisuy-gualified juvenile offender regisirant if all of

"~

of the previous order that
otiender ragisivant was an act described in division

.
-
[
-~
<
<h
]
]
3]
et

sixteen. or sevenieen yoars ol age at the lime

us youih oifender dis spositional senfence
~d Code for an aci described in division

(¢} The coust i
under seclion 21
(AN Di(ay or (b} of this section.

R t’.z)«z f_}(?




As deseribed in RO, §2950.1 L1 a), Tier I sex offenders who are public-registry-
qualified juvenile offender repistrants are subjoct to comim untity notificetions. Public registry-
qualified juvenile offenders con inclnde those juvonile offenders previously classified under
Megan's Law. ‘therefors, o juvenile oifender who was not a sexual predator, habitual sex
offender, child-victim predator, or habitual child-vietim offender under Megan’s Law could be
subjecied o community notification if 2 juvenile court classifies the offender a public-registry
qualified juvenile under the AWA, Like adult Tier 111 sex offenders, R.C. §2950.11{F)(1)a)
does not distinguish between public reglstiy qualiiizd juv eniles who were initially classified
under Megan's Law and public registry qualified juveniles s ¢lassified for the first time under the
AWA. The implication is that the hearing provision under R.C. §2950.11(F)(2) applies io all

Tier 1 sex offonders and Tier 111 pubile registry qualified juveniles regardless of when they

were eriginally cias

i}, condust a hearing before exempiing
diffed juvenile offenders; and ceriain

ualified juvenile olfe ;{i ers from communily ustificaiion.

Sipce the State filed its memorandum m support of jurisdiction, the Ninth Appeliate
Diistrict in Stafe v, Gruszho, Lorain App. No. 08-CA-009515 held that a trial court wrongly
applied res judicata to a R.C. §2930.11{F)(2) hearing, In Gruszka, a rial court issued an OFHTLLOD

granting a sex offender’s motion for veliel from community actification coneluding that the issue

Cin the sex offender’s favor under the doctrine of res

of commuaity netification was o
judicata. Gruszha, supra at §8. The Niath Tistrict Court of Appeals reserved holding that the

i 36

trial court

declined 1o recognize he leg oly auihorized mechanism, and instead attempied



{0 cregie s own mechamism (o allow

ey

requirement.” /o
et in holdl
ignored the legislatively authorized
community notification requirement.

hearing before relieving the Tier T

o

« olfender from

or tif se

nat the siaiutory framewaork of R.C. §295

.\.
o
o
fas]
iy
[
%
s
F
qo

e to the tmposition of a community notification

o that o hearing was not reguired for Tier 111 sex offenders,

£

mechanisin, and instead created an execraplion to ihe

The inal cowt

must conduct the legislatively authorized
community notificaiion.

AT, and (2) supports

the proposition that a hearing is vequired R.C, §2950.11(I)(1) states,

;Ji; as provided in ¢

l'ic:ﬂ the duties to provide the

* apply ;:w*uf?ng as

in S0 §ReS0 I e
BN in 561 '-g"‘}'\—; 1‘-1&2-,:

RC ¥ cmphagis added.

7.0 SETIS0.LT{FI2)

g

2

H

i

notilication provisions of "."3'13 %
division (IN(1H{a), (b, or &) :

ueni child who is 1o |described
emphasis added. Thercfore,
ex olfender can only be
$2950 1 1{F}2).

P R A
provides that

section do not apply to a person described
is section i & court finds at a hearing afier

of

considering the factors described ‘1 ‘m 5 division that the person would nol be
subject to the noiification provisicns of this section that were in the version of this

section that
making the de

sifenders or deli

(iv) The oliender's
rogarding all of

T

(cy the age u% the victim of the

g s

{d) ¥ i the soxually
the order of disposilion is (o be

i f&(.’i.".&., 133

or delingue
weluding.

e prdes of dispo

anerted offense o

exisied immediaiely prior fo the elfective date of this amendment. In
fermination of whetlies
B0l Iwz,um nrovisions under prior law i
¢ the following tactors:

person would have heen subject to the
wic\»f*rzbsd in this division, the court shall

1t child's prior criminal ot delinguency record
bl not Himited to. all sexual offenses;

~

& ﬂuﬂ} rienied offense for which sentence 15 to

ritence is 1o be imposed or
viclims;

L1
hich se

- nade 111*’(,@&3' i ii;p



4 Al

(¢) Whether the offcnder or delinguent child used drugs or aleohol to impair the
victim of the sexually oricnicd offense or to prevent the vietim from resisting;

- i

I the oflender ar delinguent shild previously has been convicted of or pleaded

ity to, or been adindicated a delinquent child for committing an act that if

commiitted "n\f an aduli would be, a criminal offense, whether the offender or

delinguent child compieted any senicnce or digpositional order imposed for the

prior offense or act and, i the prior offense or act was a sex offense or a sexually
af

fencer or delinguent child participated 1n available

Fa
i1

{
L
]
gl

orientod offense, whett

programs for soxual cllenders;

or r\’if

[t

() Any mental iliness or mental disability of the offender or delinquent child;

(i} The nare enider's or delingueni child's scxual conduct, sexuval
coviact, or inie zomfm in & sexual content with the vietim of the sexually oriented
e and Ter ihe sexual conduet, sexual contact, or interaction in a sexual

{} Whether the offender or delingueni child, during the comumission of the
sexually oriented offense for w h ch senience iv to be imposed or the order of
wostion 18 10 be made, di | cpnelty or made one or more threais of

have been a habitual sox
definitions of those tevyms
i section exisied prior to the

Sronal behavieral characteristics that contribuie to the offender's ot

dedinguent child's condust,

The plain bmgaage of RO §2950. 11{FH(2) futher indicates that a Tier 1! scx offender;
public registry qualified juvenile registam: amd ceriar non-public registey qualified juvenile

regisirants will be oxompted from communiiy notif fication only after a frial court conducts a

ated Taciors. The statote requires the trial cowrt to consider

hearing and considers the
several faciors including whether the sex offender would have been a habitual sex offender. The

o the words “would not be subject” instead of “was not subject” or

State submits that by o

swould have been” indicates that R O a0 allow a trial court to consider




whether the sex offender was in fact previously subjeei to communily notification. The court

may consider; however, whether the sex offender would have been a habitual sex offender. See
ROC828506. 1 1IN,

The Tighih Disict believed that a hearing was not necessary “{flor those Tier 1

offenders who were not subiect to compumity novification under the former statute,” but held

that a hearing wes reguived for those Tier {11 offenders being classified for the first time under

the AWA. Gildersieeve at §76-T7. Yer the sxplicit language of F.C. §2950.1H{F)(2) allows for a

hitd who is nol public-registry qualified end was previously subject to

aw [0 request a hearing to seek veliel from commumnity

l"

community noiification under Megan's

nctification wder the AW AL

sr any person described in RUC. §2950.1H{(F) (D),

(b}, or ().

sve RO, 2950, 1 1(FY(1)(b) pestaina 1o non-public registry qualified

RO §2650.11(F3(1)(e) pertained 1o non-

ified under the Adam Walsh Act. Thus, a Tier
I delimguent child, who is not public-regisiry qualitied and was previously subject (o
community notification under Megan's Law, may request a hearing {0 seck an exermnption from

Hows that all Tier T sex offenders, including

commumiiy aotificalion under the AWA T &

those previoushy classibied widier

voroguest g hearin &30 seck an ﬁ}aﬂﬂ”iptl{)ﬂ

from cominuaily notification under the AWA. The Siate submits that the Ceneral Assembly

intended to allow all Tier 1 sex offenders to request a hearing.
The Fighth Trisirict disagreed witls the Slale’s argument, oxp laining:

it would] would be non wﬂncai for & cout to hold a hearing to determine
whether they would ha ject 1o comur zi’y otification under the former
:",tai’ui&g when 1t A already determined that they were pot spbject to community

~atian under the former statue.




(750 1f we were o adopt the siale’s interprefation that R.C. 2950.1139(2)

reguires the court (o hold a s hearing and Uonu:vﬁ‘"r the factors for all offenders who
were previously classified under Megan's Law, absurd results would most

ceriginly occur. For \m:{mgyh, one judes coul d have held a 11LB, 180 hearing and
found thai the offender should not be ’:zﬂncird a zexual predator (meaning that
person would not be subject Lo corumunily v notification under the former law), and
then ancther judge {or even the ea e e gj for that maiter) subsequently holds a
R 2950.11(F K2} hearing under the AWA and, alier considering cssentially the
exact same facters, (inds that the ”i'I endor should he subject o community
notification.

Gildersleeve, supra. at §74-75.
The Hightls District’s holding did not consider that pew evidence can be presenied fo the
cowrt that was noi proviously presented ab the former cexual predator hearing. Therefore, one

hearing W 1997 and found fi the offender should not be

-
—
GO
o2

id 2 H.B
sor, and then another judge Lor the same judpe) covld subs sequently hold a

sntially the exact same factors™ and

H Res judicata does not apply 1o fhe issue of community notification.
The Cenoral Assemibly ¢id not intend for ves judicata (o apply 1o the issue of community

notification. Community tolification was only 2 collateral consequence of adjudication as a

soxual predator or habimsl sex offe B.C§2950.09.

The doctrine of “res judicata” encompasses the two related concepts 5 of claim preclusion,
also known as res (udicata or estoppel by judgment, and ssuc pie eclusion, also known as

collateral estoppel. Claim preclusion pievents subsequent actions, by the same parties, based

upon ary claim avising out of a transaction that was te subjsct matter of 8 provious action. For!
Frye Teachers Assn, OFA/NEA v. Siwte fmp. Re fations B (1998), 81 Ohio St.3d 392, 395.

Where a claim could have besn livigated in the previous case, claim preclusion also bars



subscquent actions on that matier,  Issue preclusion, on the other hand, serves to prevent

relitigation of any fact or point that was determined by a court of compeient jurisdiction in a

revious action between the same parties or their privies, Forr Frye, 81 Chio St.3d at 395, Issue
E e,

preclusion applics even if the causes of action dilfer. Howcver, res judicata does not apply where

g+

new evidence is produced. Accordingly,
[t]o survive oreclusion by 1es mu 2 petitiener must produce new evidence
that would render the judgnent vol oidable and must also show that he could
not have appested the claim based upon information coniained in the original
cocord.” Siate v, Mernehik (Mar, 8, 2000), Lorain App. No. 98CAD07279,
uireporied, ai 3; see, also, State v, Ferko (}gl 3, 2001), Summit App. No. 20608,
smrepoited, at 5; Siate v, Lawson, sapra 103 Ghio App.3d at 315, 659 N.E.2d at

A
250

community noetification was not previously

o

titigated during the sexual

predator clussitication hearing, if, In faci, one was held. Rather, the trial court, in conducting the

hearing, determined whother the sex offender was lkely to commit, in the Tature, another

sexaatly ooented offense. Now could the & il court, is the context of the criminal case, relieve a

sex offender from community notification since no statutory provision existed at the time. in
other words, no one could have made fhat “claim,” and 56 aeither party can be blamed for having
failed to raiss it then, Clearly, the issue of reliei from community notification was not litigared,
and \herefure, is not bared.  Nor could either perty, under former law, appeal the issue of
commuiity notification. In ihe vernacular of res judicata case law, this proceeding is not the
“eame claim or cavee of action,” but, rather, a claim raised by defendoni secking a linding under

4o

a substantiolly-difforent siatutory scheme and addressing the on- poing matter of sex-offender

ocidivism, A siemificant change in law allows such prospeciive matters o be revisited without

violaling res judicata or “vested rights.



The Stare subiiig that the Genernl As 4 intend thal an offender’s former

classification i resolve the issue of corumunity notification under the AWA.  As discussed

above, a non-public regisiry qualified juvenile who was previously classified under Megan’s

' p;

Law can be exempted from communily not Gfieation after a trial court conducts a R.C.

1

§2950.1 L{PY2). If the docirine of res judicato was applicable, then ihe persons deseribed in R.C.

§2950.11((1)b) should be bared from Hiigating the issuc of community nofification.

pe)

Nevertheless, RO §2950.11 mption for the persons described in R.C.

&

§2950.1 1{IH{1 )b attor the apy : pesolved in the persons” favor,

o

Anciher indication that the General Assembly did intend for the former R.C. §2950.09 o

contro! communily notification under the AWA is the ireatment of habitual sex offenders who

veol 1o C()Y‘.U’l"{ffiilkﬂ\" rl(}i‘;éggﬁﬁ{)ﬂ Lmder .‘;‘;’;Q"T'{l'ﬂeg 1.aw, I\IOE 3111 former ?Eabﬂua} Sex
J B
A }’iﬂblt‘»iai SE Ulfﬁ'ﬁ{%&r C()Fld have been

w5 prior classification or a Tier 11 offender, if

the offendor committed o Tier 1T offense.  See R.C. §2950.01(F)(5) and R.C. §2050.01(G).

Accordingly, & number of Habitual Sex Offenders, for whom the issuc of community notification

]

L to communily nodizcabon.

was resolved against, ars not sulj
R.C. 82950110 does not provide commuaity notification for Tier 11 offenders.

Accordingly sex offendsrs who were previously subjecied & community notification as Habitual

—F

Offenders cannot he subject to community notification unless R0, 82950.11(F)(1)a), (), or (¢}
applies,

Had ti

nded for comommily notification to apply to all former

[abitual Gffenders, then they would kave mrovided for it under the ferms ol the new siafuic.



Phe Qeneral Assembly

-~ offendet’s prior classification as an

aggravated sexually ovicared offender, habitual offender or a sexual predator to conirol whether
sex offenders would be subject to commumity notification under the AWA. A yeading of R.C.

§2950.01 and ®R.C. §7950.11 suggests that some sex offenders who were previously subject to

omauminy notification as Habitual Sex Offenders would not be subject to community
notification as Tier 11 offonders. Such a resull bs consistend with the General Assembly’s infent
(o shift from 4 risk-based classification svstem o an offense based classification system.

195(.1 1IN requires the irial court to firsi hold a hearing

The Siatc submits that RO §

and ke an ndividualized detormination before relieving the offender of community

HTCITIENTS,

aglivicaiion req

Bespecifully submitied,

Wit Tiz-‘u‘vl’ ”S A&«jf’

I Van w'F 8461 }
tthew B, Meyer (a'r’b 52533
Agsistent Proseculing ”[011163,5
f;*u.sf‘e Center, 9th Floor
1 }(\( Btmlb Siroet

veland, Chio 4411
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MARY J. BOYLE, J..

This case consists of 17 consolidated appeals involving 17 appellants!
convicted of various sex offenses WilO had previously been classified under H.B.
180, Ohio’s Megan’s Law (former R.C. Chapter 2950), and have now been
classified under S.B. 10, Ohio’s Adam Walsh Act (“AWA™.?2 Because we find
merit to appellants’ eighth and ninth assignments of error, we affirm in part,
reverse In part, and remand,

Appellants were notified by the Ohio Attorney (GGeneral via registered
letter that they would be reclassified under the AWA. They filed petitions
challenging their reclassification under the AWA, as well as a request for a
preliminary injunction to prevent the AWA from applying to them until the court
ruled on their petitions. Several appellants who had been classified as a Tier 111
offender also requested the court to relieve them of community notification.

The trial court consolidated the cases, held a hearing, denied the

petitioners’ challenges and preliminary injunction request, and found the AWA

‘See Appendix for list of appellants, the crime they were convicted of, their old
H.B. 180 classification, and their new S.B. 10 classification.

*All sections of $.B. 10 did not become effective on the same date. Sections 1 to
3 {and certain other provisions) became effective on July 1, 2007. The remaining
provisions (including when the tier classifications went into effect) became effective on
January 1, 2008. See Am.Sub.S.B. 10, Final Bill Analysis. The AWA and S.B. 10 will
be used interchangeably throughout this opinion.

Y
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-2.

to be constitutional. Itis from thisjudgment that appellants now appeal, raising
nine assignments of error for our review.

“(I.} The retroactive application of Senate Bill 10 violates the Ex Post
Facto Clause of the United States Constitution.

“[IL.]  The retroactive application of Senate Bill 10 violates the
Retroactivity Clause of the Ohio Constitution.

“[lIL.] The retroactive application of Senate Bill 10 violates the separation
of powers doctrine.

“[IV.] Senate Bill 10 violates the Double Jeopardy Clause of the United
States Constitution and Section 10, Article I[] of the Ohio Constitution.

“[V.] Senate Bill 10, as applied to appellant|s], violates the United States
and Ohio Constitutions’ prohibition against cruel and unusual punishment.

“IVI.] Senate Bill 10’s residency restrictions violate the due process
clauses of the United States and Ohio Constitution [sic].

“[VIL] The retroactive application of Senate Bill 10 constitutes a breach
of appellant’s [sic] plea agreements and impairs the obligation of contract
protected by Article I, Section 10, Clause I of the United States Constitution and
Section 28, Article TI[,] of the Ohio Constitution.

“[VIIL] The trial court erred by categorically denying appellants relief

from community notification pursuant to R.C, 2950.11(F)(2).

Wo68 1 MO350



“[IX.] The trial court erred in dismissing appellants Mark Patterson and
Robert Zamora’s petitions with prejudice for failing to appear at the April 23,
2008 hearing”

Background

S.B. 10 modified former R.C. Chapter 2950 (“Megan’s Law”) so that it
would be in conformity with the federal AWA. The changes made to R.C.
Chapter 2950 by 8.B. 10 altered the sexual offender classification system. Under
pre-S.B. 10, depending on the crime committed and the findings by the trial
court at the sexual classification hearing, an offender who committed a sexually
oriented offense could be labeled a sexually oriented offender, a habitual sex
offender, or a sexual predator. See former R.C. 2950.09. Each classification
required registration and notification requirements.

Under Megan’s Law, a sexual}y oriented offender was required to register
with the sheriff in the county of his or her residence, employment, and school
annually for tén years. A sexually oriented offender was not subject to
“community notification” of this information; i.e., the information a sexually
oriented offender was required to provide to the sheriff was not shared with the
public. A habitual sex offender was required to register his or her address

angually for 20 years and may or may not have been subject to comrnunity

¥
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o
notification. A sexual predator was required to register every 90 days for life
and was subject to community notification.

S.B. 10 abolished those classifications, The new provisions leave little, if
any, discretion to the trial court in classifying an offender. See R.C. 2950 01.
Instead, the statute requires the trial court to classify an offender based solely
on his or her conviction., Depending on what crime the offenders committed,
they are classified as a Tier I, Tief I1, or Tier I1I sex offender. R.C. 2950.01(E)-
(G). The tiers dictate the registration and notification requirements. Tier I is
the least restrictive tier, requiring a Tier I sex offender to register once annually
for 15 years, but there are no community notification requirements. Tier I
requires registration every 180 days for 25 years, but it also has no community
notification requirements. Tier IIT, the most restrictive and similar to the
former sexual predator finding, requires registration every 90 days for life, and
community notification may oceur every 90 days for life. See R.C. 2950.07 and
2950.11.

The stated purpose of 8.B. 10 is “*** t4 provide increased protection and
security for the state’s residents from persons who have been convicted of, or
found to be delinquent children for committing, a sexually oriented offense or a
child-victim oriented offense ***” See 5.B. 10, Section 5. Similar language is

used in the purpose section of the federal act. (“In order to protect the public
WOG8 | #0357



5.

from sex offenders and offenses against children, *** Congress in this chapter
establishes a comprehensive national system for the registration of those
offenders ***”) Section 16901, Title 42, U.S. Code. Moreover, the Ohio
legislature has declared that the purpose of sex offender registration is not
punitive, but “to protect the safety and genecral welfare of the people of this
state.” R.C. 2950.02(B). This statement of purpose antedates the present
amendment. See Stafe v. Ferguson, 120 Ohio St.3d 7, 2008-Chio-4824, {28.

Ex Post Facto and Retroactivity

In their first two assignments of error, appellants claim that the
application of S.B. 10 to crimes that occurred before January 1, 2008, violates
the Ex Post Facto Clause of the United States Constitution and the Retroactivity
Clause of the Ohio Constitution.

We start with the proposition that statutes, including amendments to
those statutes, that are enacted in Ohio are presumed to be constitutional.
ferguson at §12. Therefore, unless appellants can demonstrate, beyond a
reasonable doubt, that S.B. 10 is unconstitutional, it remains valid, 1d.

The Ex Post Facto Clause, Section 10, Article 1, United States
Constitution, prohibits the passage of an enactment which may, inter alia,
criminalize acts that were innocent when committed or “changes the

punishment, and inflicts a greater punishment, than the law annexed to the
ME681 mp353
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crime, when committed.” Miller v. Florida (1987), 482 U.S. 423, 429, quoting
Calderv, Bull (1798), 3 U.8. 386. Likewise, the Retroactivity Clause, Section 28,
Article IT, Ohio Constitution, bans the enactment of retroactive statutes that
impair vested, substantive rights, but not those rights that are merely remedial
and civil in nature. State v. Graves, 4th Dist. No. 07 (CA3004, 2008-Ohio-5763,
{11. Thus, both contentions turn upon whether Ohio’s AWA is punitive, rather
than remedial.

At the outset, we note that this court has already addressed the issue of
whether the changeé made to R.C. Chapter 2950 altered the statute such that
it is now punitive, rather than remedial. We held that the AWA is not punitive,
and does not violate either the Ohio or United States constitutional clauses at
issue. State v. Ellis, 8th Dist. No. 90844, 2008-Ohio-6283; State v. Rabel, 8th
Dist. No. 91280, 2009-Ohio-350; and State v. Omiecinski, 8th Dist No. 90510,
2009-Ohio-1066.. .

Every other Ohio appellate district has also held that R.C. Chapter 2950,
as modified by 8.B. 10, remains remedial in nature and is not punitive. See, e.g.,
Sewell v. State, 1st Dist. No. C-080503, 2009-Ohio-872; State v. King, 2d Dist.
No.08-CA-02, 2008-Ohio-2594; In re Gant, 3d Dist. No. 1-08-1 1, 2008-0Ohio-5198;
Graves, supra; In re Kristopher W., 5th Dist. No. 2008 AP030022, 2008-0Ohio-

6075; Monigomery v. Leffler, 6th Dist. No. H-08-011, 2008-0Oh10-6397; State v.

o
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Byers, 7th Dist. No. 07C039, 2008-Ohio-5051; In re G.E.S., 9th Dist. No. 24079,
2008-Ohio-4076; State v. Swank, 11th Dist. No. 2008-L-019, 2008- Ohio-6059; and
State v. Williams, 12th Dist. No. CA2008-02-029, 2008-Ohio-6195. In addition,
federal courts that have addressed the issue have also reached the same result.
See United States v. Markel (W.D.Ark. 2007), 2007 US Dist. LEXIS 27102; see,
also, United States v. Templeton (W.D.OKkla. 2007), 2007 U.S. Dist. LEXIS 8930,
A.  Ohio Supreme Court Cases on Former R.C. Chapter 2950

In State v. Cook, 83 Ohio St.3d 404, 1998-Ohio-291, the Ohio Supreme
Court addressed whether former R.C. Chapter 2950, as applied to conduct prior
to the effective date of the statute, violated the Ohio Constitution’s prohibition
on retroactive laws and the Ex Post Facto Clause of the United States
Constitution. The Supreme Court noted that former R.C.. Chapter 2950 sought
to “protect the safety and general welfare of the people of this state,” which was
. a “paramount, governmental interest.” Td. at 417. It held that because the
statute was remedial rather than punitive, the registration provisions of former
R.C. Chapter 2950 also did not violate the Ohio Constitution’s ban on retroactive
laws. Id. at 413. The Supreme Court reasoned that in light of the statute’s
remedial nature, and because there was no clear proof that the statute was

punitive in its effect, the registration and notification provisions of former R.C.

\2-
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8-
Chapter 2950 did not violate the Ex Post Facto Clause of the United States
Constitution. Id. at 423.

Two years later, in State v. Williams, 88 Ohio St.3d 513, 2000-0Ohio-428,
the Ohio Supreme Court addressed whether the registration and notification
provisions of former R.C. Chapter 2950 amounted to double jeopardy. The
Supreme Court held that because former R.C. Chapter 2950 was “neither
‘criminal,’ nor a statute that inflicts punishment,” former R.C. Chapter 2950 did
not violate the Double Jeopardy Clauses of the United States and Ohio
Constitutions. Id. at 528. Subsequently, in State v. Wilson, 113 Ohio St.3d 382,
2007-0Oh10-2202, the Ohio Supreme Court reiterated that “the
sex-offender-classification proceedings under [former] R.C. Chapter 2950 are

civil in nature[.]” Id. at 32.°

’In Wilson, Justice Lanzinger, in a concurring in part and dissenting in part
opinion (joined by Justice O’Connor and Judge Donovan), opined: “While protection of
the public is the avowed goal of R.C. Chapter 2950, we cannot deny that severe
obligations are imposed upon those classified as sex offenders. All sexual predators and
most habitual sex offenders are expected, for the remainder of their lives, to register
their residences and their employment with local sheriffs. Moreover, this information
will be accessible to all. The stigma attached to sex offenders is significant, and the
potential exists for ostracism and harassment, as the Cook court recognized. Id., 83
Ohio St.3d at 418. Thercfore, T do not believe that we can continue to label these
proceedings as civil in nature. These restraints on liberty are the consequences of
specific criminal convictions and should be recognized as part of the punishment that
is imposed as a result of the offender’s actions.” Wilson at {45-486.

V3
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Former R.C. Chapter 2950 was amended by S.B. 5 in 2003. The
amendments (1) required the designation “sexual predator” and the concomitant
duty to register remain for life; (2) required sex offenders to register in three
different counties (that is, county of residence, county of employment, and county
of school) every 90 days (as opposed to registering only in their county of
residence); (3) expanded community notification requirements; and (4) required
any information in the registration process be included on aninternet data base.
See S.B. 5.

Recently, in Ferguson, the Qhio Supreme Court addressed whether the
S.B. 5 amendments, as applied to conduct prior to the effective date of the
statute, violated the Ex Post Facto Clause of the United States Constitution and
the Ohio Constitution’s prohibition on retroactive laws. Once again, noting the
civil, remedial nature of the statute, the Supreme Court held that the S.B. 5
amendments to former R.C. Chapter 2950 neither violated the Retroactivity
Clause of the Ohio Constitution nor the Ex Post Facto Clause of the United

States Constitution. Id. at {36, 40, and 43.4

*Apain in Ferguson, Justice Lanzinger dissented and was joined by Justices
Pfeifer and Stratton. Discussing the S.B. 5 amendments, Justice Lanziugerstated that
R.C. Chapter 2950 has evolved from a remedial statute to a punitive one, that the
registration requirements are not merely “collateral Lo a eriminal conviction,” and that
it violates the Ex Post Facto Clause of the United States Constitution. She pointed out
that “S.B. 5 applies to all sex offenders, without regard to their future dangerousness.”
Id. at {59. She also noted that “ltthe reporting requirements themselves are

{6681 #0357
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B.  Punitive versus Remedial

To determine if the amendments set forth in S.B. 10 are punitive in
nature, and not civil or remedial, we shall turn to the “intent-effects” test used
by the Ohio Supreme Court in Cook. Id. at 415. First, we must determine if the
legislature intended the statute to be punitive or remedial. Ifthe intent is found
to be remedial, then we must determine if the statute has such a punitive effect
that it negates its remedial intent. Id. at 418, citing Allen v. Illinois (1986), 478
U.S. 364.

Upon reviewing S.B. 10, we find that the legislature’s intent in enacting
the statute was clearly civil, not punitive. “A court must look to the language
and the purpose of the statute in order to determine legislative intent.” Cook at
416. S.B. 10 1s devoid of any language indicating an intent to punish. To the
contrary, and just as the Ohio Supreme Court found in Cook with regard to
former R.C. Chapter 2950, the legislature has expressly declared that the intent
of 5.B. 10 is “to protect the safety and general welfare of the people of this state,”

whichis “a paramount governmental interest”; and that “the exchange or release

exorbitant; S.B. 5 requires sexual predators to engage in perpetual quarterly reporting
to the sheritf of the county in which they reside, WOTK, &11d°go to school, even if their
personal information has not changed. *** And meriting heaviest wei ght in my
judgment, S.B. 5 makes no provision whatever for the possibility of rehabilitation.
Offenders cannot shorten their registration or notification period, even on the clearest
demonstration of rehabilitation or conclusive proof of physical incapacitation. Prior to
5.B. 5, a sexual predator had the opportunity to remove that label.” Id. at 160.

\5
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of [information required by this law] is not punitive.” R.C. 2950.02; Cook at 417.
Indeed, the language in former R.C. Chapter 2950, which thée Supreme Court in
Cook relied on to find that the legislature’s intent was remedial, is almost
identical to the language used in S.B. 10.

A more difficult issue is whether S.B. 10 is so punitive in effect as to
negate the legislature’s non-punitive intent. As the Seventh District noted in
Byers, the registration requirements under S.B. 10 “are more involved” than the
requirements in the former R.C. Chapter 2950 that were discussed in Cook. Id.
at §33. Nonetheless, we agree that “[w]hile some may view [Justice Lanzinger’s]
reasoning to be persuasive and logical, we must follow the Supreme Court’s
decision in Cook and the majority decision in Wilson that offender classification
18 civil in nature and the registration requirement is still de minimus; Cook and
Wilson are still controlling law.” 1d. at 137.

The Byers court further stated; -

“Senate Bill 10’s R.C. Chapter 2950 may not be the narrowly tailored
dissemination of information that was contemplated by Cook. However, as
stated above, Coofk 1s still controlling law and as of Wilson, the Supreme Court
was still of the opinion that sex offender classification was still remedial and not
punitive. *** Admittedly, Senate Bill 10 does make some changes to the

classification procedure. It changes the classification types from sexually

\ie
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oriented offender, habitual sex offender, and sexual predator to Tier I, Tier II
and Tier I1I. It also provides a more systematic determination of what offenses
fall into what classification. Lastly, it increases the registration period. Tier 1
1s 15 years, while a sexually oriented offender would only have been 10 years.
Tier Il 1s 25 years, while a habitual sex offender was 20 years. Tier III is a
hifetime registration requirement, which sexual predator has always been. But
those changes do not clearly indicate that Wilson and Cook are no longer
controlling and that the sexual offender classification system is now punitive
rather than remedial.” Id. at {55.

Notably, one day after the Seventh District released Byers, the Ohio
Supreme Court released Ferguson, upholding the S.B. 5 amendments to R.C.
Chapter 2950 (which were even more restrictive than those discussed in Cook
and Wilson). Ferguson adds to the strength of the Seventh District’s reasoning
that the Supreme Court will likely uphold the changes to R.C. Chapter 2950,
under 5.B. 10, as it has continually upheld prior versions,

This court further agrees with the Second District that it is unlikely that
the Ohio Supreme Court will find difficulty with the AWA after its Cook decigion
or that the United States Supreme Court will find it unconstitutional after
Smith v. Doe (2003), 538 U.S. 84 (upheld Alaska’s version of Megan's Law).
King, supra, at §13.

\
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Accordingly, we conclude that 8.B. 10, which sets forth Ohio’s version of
the AWA, is civil in nature, and not punitive. Appellants’ first and second
assignments of error are overruled,

Separations of Powers

In their third assignment of error, appellants argue that the retroactive
application of S.B. 10 violates the separation-of-powers doctrine because the
legislative and executive branches interfere with a prior court adjudication
regarding their sex offender status.

First, appellants claim that “[p]rior to the enactment of the AWA, the
determination of whether and how an offender had to register as a sexual
offender was specifically reserved for the judiciary.” That is simply not the case,
however. Under former R.C. Chapter 2950, an offender who committed a
sexually oriented offense that was not registration-exempt was classified by
operation of law as a sexually oriented offender. Nojudicial action was required,
and courts had no diseretion to remove the label. Similarly, under S.B. 10, sex
offenders are placed by operation of law into tiers based upon the erime they
committed. Courts have no discretion to determine that a bex offender should
not be placed into a tier. Under both systems, offenders are essentially classified

by the offense they committed. See Montgomery, supra.

\%
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In fact, “the classification of sex offenders into categories has always been
a legislative mandate, not an inherent power of the courts. Slagle v. State, 145
Ohio Misec.2d 98, 2008-Ohio-593. Without the legislature’s creation of sex
offender classifications, no such classification would be warranted. Therefore,
*** we cannot find that sex offender classification is anything other than a
creation of the legislature, and therefore, the power to classify is properly
expanded or limited by the legislature.” In re Smith, 3d Dist. No. 1-07-58, 2008-
Ohi0-3234, 39 (holding that S.B. 10 does not violate the separation-of-powers
doctrine). See, also, Smith, supra; State v. Randleit, 4th Dist. No. 08CA3048,
2009-Ohio-112; and Williams, 2008-Ohio-6195.

Appellants further claim that S.B. 10 violates the separations-of-powers
doctrine by requiring the executive branch, namely, the Ohio Attorney General,
to interfere with a prior final adjudication. S.B. 10, however, does not require
the Attorney General to reopen final court judgments. See Slagle, supra. It
simply changes the classification and registration requirements for sex offenders
and requires that the new procedures be applied to sex offenders currently
registered under the old law or offenders currently incaréerated for committing
sexually oriented offenses. In Cook, the Ohio Supreme Court made it clear that

appellants should not have a reasonable expectation that their sex offenses

\9
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would never be made the subject of future sex-offender legislation. 1d. at 412.
Thus, S.B. 10 cannot be said to abrogate a final judicial determination.

Accordingly, 8.B. 10 does not violate the separation-of-powers doctrine.
Appellants’ third assignment of error is overruled.

Double Jeopardy

In their fourth assignment of error, appellants maintain that S.B. 10
violates the Double Jeopardy Clause of the United States and Ohio
Constitutions. Specifically, they argue that because S.B. 10 is “punitive in both
its intent and effect and therefore, as applied to appellants, constitutes
additional punishment” that it is prohibited by double jeopardy protections.

Since this court has already determined that S.B. 10 is a civil, remedial
statute, and not a criminal, punitive statute, we find that S.B. 10 does not
violate double jeopardy rights. See, also, Smith, supra; Byers, supra; and Slagle,
supra. Accordingly, appellants’ fourth assignment of error is overruled.

Cruel and Unusual Punishment

In their fifth assignment of error, appellants contend that the application
of 5.B. 10, as applied to them, violates the prohibition of cruel and unusual
punishmentas protected by the United States and Ohio Constitutions, They
argue that the registration, notification, and residency restrictions imposed by

S.B. 10 are disproportionate to their crimes. We disagree.

o
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It is true that under S.B. 10, several of the appellants will have to register
for a longer period of time. Under the old law, a sexually oriented offender had
to register for 10 years. Under S.B. 10, even the least restrictive, a Tier T
offender, has to register for 15 years, Thus, the reporting period is longer under
5.B. 10.

The fact that a sex offender has to register for a longer period of time,
however, does not change the fact that S.B. 10 s remedial, and not punitive. As
the Seventh District stated in Byers, “[a]s long as R.C. Chapter 2950 is viewed
as civil, and not criminal - remedial and not punitive — then the period of
registration cannot be viewed as punishment. Accordingly, it logically follows
that it does not constitute cruel and unusual punishment since the punishment
element is lacking.” Id. at §77.

Appellants’ fifth assignment of error is overruled.

Due Process - Residency Restrictions

In their sixth assignment of error, appellants argue that S.B. 10 violates
their substantive and procedural due process rights protected by both the Ohio
and United States Constitutions. Specifically, they claim that “Ibly restricting
sex offenders to residences that are not located within 1000 fect of any school,
pre-school or day-care center, R.C. 2950.034 clearly infringes an individual’s
constitutional right to establish the residence of their [sic] own choosing.”

2
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First, there is absolutely no evidence in the record before us, nor do any
of the appellants claim, that they currently reside within 1,000 feet of a school,
preschool, or daycare center. Nor have any of the appellants alleged that they
were forced to move from an area due to their proximity to a school, preschool,
or daycare center, or that they have any intention of moving to a residence
within 1,000 feet of a school, preschool, or daycare center.

This court has held that where the offender does not presently claim to
reside “within 1,000 feet of a school, or that he was forced to move from an area
because of his proximity to a schooll,]” the offender “lacks standing to challenge
the constitutionality” of the residency restrictions. State v. Peak, 8th Dist. No.
90255, 2008-Ohio-3448, {8-9; see, also, State v. Pierce, 8th Dist. No. 88470, 2007-
Ohio-3665, 133; and State v. Amos, 8th Dist. No. 89855, 2008-Ohio-1834. The
United States District Court for the Southern District of Ohio has reached the
same conclusion. Coston v. Petro (5.1).0hio 2005), 398 F.Supp.2d 878, 882-833.
“The constitutionality of a state statute may not be brought into questioh by one
who 18 not within the class against whom the operation of the statute is alleged
to have been unconstitutionally applied and who has not been injured by its
alleged unconstitutional provision.” Pierce at 133, quoting Palazzi v. Estate of
Gardner (1987), 32 Ohio 5t.3d 169, syllabus.

A
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Accordingly, we agree with the state that this issue is premature and not
ripe for review. See, also, In re: R.P., 9th Dist. No. 23967, 2008-0hi10-2673; State
v. Worthington, 3d Dist. No. 9-07-62, 2008-Ohio-3222.

We note that even if this issue was ripe for review, the only modification
of the statute made by S.B. 10 was to add daycare centers and preschools. The
statute was not expressly made retroactive. Therefore, the Ohio Supreme
Court’s holding with regard to the pre-S.B. 10 amendments in Hylev. Porter, 117
Ohio St.3d 165, 2008-Ohio-542, syllabus, is controlling. Specifically, the Hyle
court held: “[blecause [former] R.C. 2950.031 was not expressly made
retrospective, 1t does not apply to an offender who bought his home and
committed his offense” before the effective date .of the statute” Thus, if
appellants had purchased their homes near daycare centers, preschools, or
schools prior to the effective date of 8.B. 10, the neﬁr version of the statute would
be inapplicable to them. -

Appellants’ sixth assignment of error is overruled.

Retroactive Application of AWA on Plea Agreements

In their seventh assignment of error, appellants argue that the retroactive
application of the AWA constitutes a breach of their plea agreements. They

claim that the state is obligated “to impose sex offender requirements that are
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materially identical to those contemplated by the law in effect at the time of the
plea agreement.” We disagree.

We have already determined that the retroactive application of 8.B. 10 is
constitutional. Further, except with regard to constitutional protections against
ex post facto laws, convicted sex offenders have no reasonable right to expect
that their conduct will never be subject to future versions of R.C. Chapter 2950.
Cook at 412. “If the rule were otherwise, the initial version of R.C. Chapter 2950
could not have been applied retroactively in the first place.” King, supra, at 133.
Accordingly, the state did not breach any agreement entered into with
appellants.

We also note that Ohio courts have rejected similar argume.nts regarding
H.B. 180 classifications that went into effect after an offender had entered into
a plea agreement, as well as S.B. 10 classifications. See Gant, supra; Siate v.
Desbiens, 2d Dist. No. 22489, 2008-Ohio-3375; State v. Taylor, 11th Dist. No.
2002-G-2441, 2003-Oh1o-6963, 928; State v. Paris (June 16, 2000), 3d Dist. No.
2-2000-04; and State v. Harley (May 16, 2000), 10th Dist. No. 99AP-374: State
v. Bodyke, 6th Dist. Nos. H-07-040, H-07-041, and H-07-042, 2008-Ohio-6387;
and Randlett, supra.

Appellants’ seventh assignment of error is not well-taken.

M
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Relief from Community Notification

In their eighth assignment of error, the Tier IT] appellants maintain that
“the trial court erred by categorically denying them relief from community
notification pursuant to R.C. 2950.11(F)(2).” They argue, “[slimply put, R.C.
2950.11(F)(2) provides that an individual is not subject to community
notification requirements if he or she would not have been subject to those
requirements under Ohio’s Megan’s Law.” The state maintains that
“[clommunity notification is presumed and will apply unless the court
affirmatively finds,” after holding an individualized hearing and considering the
R.C. 2950.1 1(I)}(2) factors, “that the offender would not be subject to community
notification under the old system.”

Based upon the disparity between appellants’ and the state’s arguments,
itisclear that R.C. 2950.11(F)(1) and (2), which set forth community-notification
provisions under S.B. 10, are wrought with confusion. We wholeheartedly agree
with the Second Distriet’s frustration regarding these provisions that “[tlhe
enactment of the ‘Adam Walsh Act’ by the Ohio legislature, had resulted in a
confusing array of very poorly worded statutory provisions that require a trial
court to constantiy refer to the law in effect prior to the enactment of the Adam
Walsh Law in order to apply the current law.” In re S.R.B., 2d Dist. No. 08-CA.
8, 2008-0hio-6340, 986.

35
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To address this issue, we must first look to the statute itself. In
determining the meaning of a statute, a court must give effect to the intent of
the legislature. See State ex rel. United States Steel Corp. v. Zaleski, 98 Ohio
St.3d 395, 2003-0Ohio-1630, §17; State ex rel. Van Dyke v. Pub., Emp. Retirement
Bd., 99 Ohio St.3d 430, 2003-Ohio-4123, {27,

A.  R.C. 2950.11(F)(1) and (2)

R.C. 2950.11(F)(1) states that “[e]xcept as provided in division (F¥(2) of this
section, the duties to provide the notices *** apply regarding any offender ***
who 1s in any of the following categories[.]” It then lists Tier TI1 sex offenders
and various categories of Tier IIl delinquent child offenders. See R.C.
2950.11(F)(1){a)-(c).°

R.C. 2950.11(F)(2) provides: “[t]he notification provisions of this section do
not apply to a person described in division (F)(1)(a), (b), or (c) of this section if a
court finds at a hearing after considering the factors described in this division
that the person would not be subject to the notification provisions of this section
that were in the version of this section that existed immediately prior to the
effective date of this amendment. In making the determination of whether a

person would have been subject to the notification provisions under prior law as

“In this case, we only address 1ssues relating to adult sex offenders.
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described in this division, the court shall consider the following [community-
notification] factors:!®

“(2) The offender’s or delinquent child’s age;

“(b) The offender’s or delinquent child’s prior criminal or delinquency
record regarding all offenses, including, but not limited to, all sexual offenses;

“(c) The age of the victim of the sexually oriented offense for which
sentence is to be imposed or the order of disposition is to be made;

“(d) Whether the sexually oriented offense for which sentence 18 to be
imposed or the order of disposition is to be made involved multiple victims;

“(e) Whether the offender or delinquent child used drugs or alcohol to
impair the victim of the sexually oriented offense or to prevent the victim from
resisting;

“(f) If the offender or delinquent child previously has been convicted of or
pleaded guilty to, or been adjudicated a delinquent child for committing an act
that if committed by an adult would be, a criminal offense, whether the offender
or delinquent child completed any sentence or dispositional order imposed for

the prior offense or act and, if the prior offense or act was a sex offense or a

*With the exception of faclor (), these factors are identical to the “sexual
predator” factors under former R.C. 2950.09(B)(3) that a trial court had to consider
when determining whether an offender should be labeled a sexual predator. Factor ()
1s related to a habitual sexual offender finding.
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sexually oriented offense, whether the offender or delinquent child participated
in available programs for sexual offenders;

“(g) Any mental illness or mental disability of the offender or delinquent
child;

“(h) The nature of the offender’s or delinquent child’s sexual conduct,
sexual contact, or interaction in a sexual context with the victim of the sexually
oriented offense and whether the sexual conduct, sexual contact, or interaction
in a sexual context was part of a demonstrated pattern of abuse;

“(1) Whether the offender or delinquent child, during the commission of the
sexually oriented offense for which sentence is to be imposed or the order of
disposition is to be made, displayed cruelty or made one or more threats of
cruelty;

“() Whether the offender or delinquent child would have been a habitual
sex offender or a habitual child victim offender under the definitions of those
terms set forth in section 2950.01 of the Revised Code as that section existed
prior to the effective date of this amendment;

“(k) Any additional behavioral characteristics that contribute to the

offender’s or delinquent chiid’s conduet.”
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B.  Presumption of Community Notification and Hearing Requirement

The Tier III appellants here contend that “[flor individuals, like [them],
who were originally classified under Ohio’s Megan's Law, a trial court does not
need to hold subsequent hearings *** to determine whether those individuals
would not have been subject to community notification under Ohio’s Megan’s
Law.” The state disagrees, arguing that the statute requires the court to hold
individualized hearings and consider the required factors for all Tier IIT
offenders before they can be relieved of community notification.

After reviewing R.C. 2950.11(F)(1) and (2), we conclude that it is clear that
the legislature intended for Tier III sex offenders to be subject to community
notification until a court determiﬁes otherwise. We find, however, that R.C.
2950.11(I")(2) is ambiguous as to whether a court must hold aﬁ evidentiary
hearing and consider the community-notification factors for sex offenders who
- were previously classified under Ohio’s Megan's Law.

R.C. 2950.11(F)}(2) requires courts to look back to the former version of
R.C. 2950.11 to determine if “the person would not be subject to the notification
provisions *** that were in the version *** that existed immediately prior to the
effective date” of 3.B. 10. Under the version of R.C. 2950.11 that was in effect
immediately prior to S.B. 10, only sexual predators, certain habitual sexual

offenders, or offenders who had been convicted of an aggravated sexually
0y (2":\
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oriented offense, were subject to community notification. See former
2950.11(F)(1). For offenders then who were not subject to community
notification under the prior law, we conclude that thé language plainly indicates
that they will not be subject to it under the AWA. For those who were subject
to it previously, they will still be subject to it under the AWA.

Thus, we agree with appellants that it would be nonsensical for a court to
hold a hearing to determine whether they would have been subject to community
notification under the former statute, when it was already determined that they
were not subject to community notification under the former statute.

If we were to adopt the state’s interpretation that R.C. 2950.11(F)(2)
requires the court to hold a hearing and consider the factors for all offenders who
were previously classified under Megan’s Law, absurd results would most
certainly occur. For example, one judge could have held a H.B. 180 hearing and
found that the offender should not be labeled a sexual predator (meaning that
person would not be subject to community notification under the former law),
and then another judge (or even the same judge for that matter) subsequently
holds a R.C. 2950.11(F)(2) hearing under the AWA and, after considering
essentially the exact same factors, finds that the offender should be subject to
community notification. It is our view that the legislature could not have

intended such paradoxical results. Thus, this court will not adopt such an
30 |
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interpretation. See State v. Smith, 104 Ohio St.3d 106, 2004-0Ohio-6238 (“{i]t is
an axiom of judicial interpretation that statutes be construed to avoid
unreasonable or absurd consequences”); State v. Wells, 91 Ohio St.3d 32, 2001-
Ohio-3.

For a Tier III offender who was not previously classified under Megan’s
Law and is, therefore, being classified for the first time under the AWA, we find
that R.C. 2950.11(F)(2) does require the sentencing court to hold an
individualized hearing in every case where community notification is at issue,
and consider the required factors prior to determining whether the offender
should be relieved of community notification. Sce State v. Stockman, 6th Dist.
No. 1-08-1077, 2009-Ohio-266, {19 (upon initial classification of a sex offender,
R.C. 2950.11(F)(2) requires sentencing court to hold a hearing and consider the
factors listed therein),

For those Tier 1II .offenders who were not subject to community
notification under the former statutel, we find that they are exempt from
community notification under the AWA. See State v. Clay, 177 Ohio App.3d 78,
2008-Ohi0-2980 (First District held that if appellant had been classified as a
sexually oriented offender under H.B. 180, then he would be exempt from
community notification under the current R.C. 2950.11(FY2)). In such

A
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notification under R.C. 2950,11(H)(1) only arises after the sex offender has been
registering for 20 years. R.C. 2950.11(H)(2).

In addition, under R.C. 2950.031 and 2950.032, if sex offenders challenged
theirreclassification or new registration duties under the AWA, then it was their
burden to file a petition with the court within 60 days of receiving a letter from
the Ohio Attorney General, request a hearing, and establish by clear and
convincing evidence that the reclassification or new registration duties did not
apply to them. See R.C. 2950.031(E) and 2950.032(E)."* But the hearing
provided for in these two sections, as well as the offender’s burden set forth in
them, was only applicable when an offender had been reclassified as a Tier I, 11,
or III sex offender under the AWA. These provisions do not apply to the
community-notification hearing set forth in R.C. 2950.11(})(2). We therefore
disagree with the state that under R.C. 2950.11, sex offenders have a “clear and
convincing evidence” hurden to prove that they should not be subject to

community notification.

suspending the community notification requirement is in the interests of justice, the
judge may suspend the application of this section in relation to the offender. The order
shall contain both of these findings.”

YR.C. 2950.031 applied to sex offenders who had a duty to register under
Megan’s Law and R.C. 2950.032 applied to sex offenders who were still in prison.
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Thus, when a Tier III sex offender sufficiently raises the issue of community
notification, just as in other mattérs, the burden then will shift to the state to
establish that community notification should apply, if indeed, that is what the
state contends.
D. Clear and Convincing Evidence Burden

"The state argues that sex offenders must establish by clear and convincing
evidence that they are entitled to relief from community notification. The state
does not cite to any aui:hority regarding this claim. Contrary to the state’s
assertion, R.C. 2950.11(F)(2) says nothing about “clear and convincing evidence”
or even that it is the sex offender’s burden to prove anything,

There iz a provision in R.C. 2950.11 regarding the suspension of
community notification that requires an offender to prove by clear and
convineing evidence that he or she “is unlikely to commit in the future a sexually

oriented offense.” R.C. 2950.11(H)(1)." But a hearing to suspend community

"R.C. 2950.11(F){(1) provides: “Upon the motion of the offender or the prosecuting
attorney *** or upon the motion of the sentencing judge or that judge's successor in
office, the judge may schedule a hearing to determine whether the interests of justice
would be served by suspending the community notification requirement under this
section in relation to the offender. The judge may dismiss the motion without a
hearing. but may not issue an order suspending the community notification
requirement without a hearing. At the hearing, all parties are entitled to be heard,
and the judge shall consider all of the factors set forth in division (K) of this section.
It, at the conclusion of the hearing, the judge finds that the offender has proven by
clear and convincing evidence that the offender is unlikely to commit in the future a
sexually oriented offense or a child-victim oriented offense and if the judge finds that

w68 ®o376
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situations, the court need not hold an evidentiary hearing or consider the R.C.
2950.11(F)(2) factors.
C. R.C. 2950.11(F)(2) Motion

Although R.C. 2950.11(F)(2) is not clear as to how the issue of relief from
community notification should ariée, in practice, it will most likely be the Tier
III sex offender who raises the issue to the court, through a written motion or
otherwise.” See-Sewell, supra, at §4 (“Sewell filed a R.C. 2950.11(F)(2) motion
*** for relief from the community-notification provisions,” which the trial court
granted).

Moreover, as in most other circumstances when a party files a motion, in
either a civil or criminal case, that person must state the grounds with

particularity and set forth the relief sought. See Crim.R. 47 and Civ.R. 7(B)(1)."

"We point out, though, that there is nothing in R.C. 2950.11(F)(2) to prevent a
court from sua sponte holding a hearing and considering the factors to determine
“ whether a sex offender should be relieved from community notification.

*Crim R. 47 provides: “An application to the court for an order shall be by
motion. A motion, other than one made during trial or hearing, shall be in writing
unless the court permits it to be made orally. Tt shall state with particularity the
grounds upon which it is made and shall set forth the relief or order sought. 1t shall
be supported by a memorandum containing citations of authority, and may also be
supported by an atfidavit,”

Civ.R. 7(B}(1), which is similar, states: “An application to the court for an order
shall be by motion which, unless made during a hearing or a trial, shall be made in
writing. A motion, whether written or oral, shall state with particularity the grounds
thereforc, and shall set forth the relief or order sought. The requirement of writing is
tulfilled if the motion is stated in a written notice of the hearing of the motion,”
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E. Ripe for Review

Finally, the state contends that the community notification issue is not
ripe for review because the trial court did not hold individualized hearings for
each offender. We disagree.

First, as we discussed, individualized hearings were not required for these
offenders because they either were or were not subject to community notification
under Megan’s Law. Second, the appellants who had been reclassified as Tier
1 offenders sufficiently raised the issue in their petitions to the trial court that
they should be relieved from community notification. Thus, the trial court erred
when it summarily denied the Tier IIT offenders’ request since it is clear that
some, if not all, were not previously subject to community notification. Further,
the trial court had decided all of the other issues before it. Therefore, we
conclude that this issue is ripe for review.

. Failure to Appear at Hearing

Two ajppellants failed to appear at the April 23, 2008 hearing on their
petitions challenging their reclassifications. The trial court dismissed their
petitions with prejudice. These appellants argue that the trial court erred in
doing so because it did not provide notice to them prior to dismissing their
petitions. We agree.
ﬁ5
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Under Civ.R. 41{B)(1), a court may dismiss an action for failure to
prosecute, but only after “notice to the plaintiff's counsel” is given. Quonset Hut,
Inc. v. Ford Motor Co. (1997), 80 Ohio St.3d 46, 49, The trial court erred by not
giving prior notice to counsel that it would dismiss the appellants’ petition
involuntarily, and with prejudice.

Accordingly, appellants’ ninth assignment of error is sustained.

Judgment affirmed in part, reversed in part, and remanded for further
proceedings consistent with this opinion. The trial court is further instructed to
reinstate the two petitioners it dismissed for failure to appear at the hearing.

It is ordered that appellee and appellants equally share the costs herein
taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this
judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

s
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MELODY J. STEWART, P.J., CONCURS;
JAMES J. SWEENEY, J., DISSENTS WITH SEPARATE OPINION
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-32.

JAMES J. SWEENEY, J., DISSENTING:

I respectfully dissent from the majority opinion. For the reasons stated in
my dissenting opinion in State v. Omiecinski, Cuyahoga App. No. 90510, 2009-
Ohio-1066, I would sustain the first and second assignments of error, which

would render the remaining assignments of error moot.
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APPENDIX:
Name Conviction H.B. 180 Classification 3.B. 10
Clagsification

Robert Gildersleeve Sexual Battery Sexually Oriented Offender Tier 11T

James Stevens GSs1 Sexually Oriented Offender Tier I
John Brown Attempted Rape Sexually Oriented Offender Tier II1
Michael Topeka Attempted Sexually Oriented Offender Tier IT

Corruption of Minor 7
Robert Bohammon Sexual Battery Sexually Oriented Offender Tier 111
John W. Fvans Unlawful Sexual Sexually Oriented Offender Tier 1I
Conduct
Shawn Maver Rape Sexually Oriented Offender Tier 111
Demetrius Reddick Sexual Battery Sexually Ortented Offender Tier TTT
Ralph Wellg Rape Sexually Oriented Offender Tier 11
Willie Monerief GS1 Sexually Oriented Offender Tier iI
Arnold Harris Rape and GSI Sexually Oriented Offender Tier TIT
Edward Schneider (Sl Sexually Oriented Offender Tier IT
Charles M. Jones Rape Sexually Oriented Offender Tier 111
Wesley Patterson Rape Sexually Oriented Offender Tier 111
Mark D. Patterson’ Attempted Felonious | Habitual Sexual Offender Tier IIT
Penetration

Roberl Zamora™ CA conviction CA conviction Tier 11

Dwayne Orr® GSI Sexually Oriented Offender Tier 111

Did not show up for hearing, so trial court dismissed his petition.

Did not show up for hearing, so trial court dismissed his petition.

B Was classified incorrectly as a Tier [1I offender; he should have been classified
as a Tier I offender. The trial court corrected his classification.

Wo68 ! mo38 |
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Baldwin's Ohio Revised Code Annotated Curreniness
General Provisions
g Chapter 1. Definitions; Rules of Construction (Refs & Annos)
R Slatulory Provisions (Refs & Annos)
= 549 Alds in construction of ambiguons statutes

Ha stalute is ambiguous, the court, in determining the intention of the legislatere, may consider among other

THHilers:

{4) The object sought Lo be attained;

(1) The circumstances under which the statuic was enacted;

(07 The legislative history,

(D) The common law or former statutory provisions, including laws upon the same or similar subjects;
(&} The consequences of a particular consiraction;

{F) The admimistrative construction of the statute.

CREDIT(S)Y

(1971 H 607, et 1-3-72)

Curreni (hrough 2009 File © of the |28 GA (2009-2010), apy. by 12/7/09 and Hied with the Secretary of St

3

by 12/7/09.
Copr. () 2009 Thomson Reuters
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RC. §2152.86 Page 1

Baldwin's Ohio Revised Code Anpotated Currentaess
Titde XX1. Courts--Probate-—-Juvenile (Refs & Annaos)
s {Chapter 2152, Juvenile Courts--Criminal Provisions (Rels & Annos)
s fuvenile Offender Registrants
w5 2152.86 Draties of court in event of delinquency adjudication, velease of child fram departmeni
of youth services, or elassifieation of child as juvenile offender regisivant; antomatic sex offendey/
ehild-victim offender classification; right to request hearing to contest classiiieation

(A)(1) The court that, on ar after January 1, 2008, adjudicates a child a delinquent child for commitiing an act
shall igsue as pari of the dispositional order an order that classifies the child a juvenile offender regisirang, spe-
cifies that the child has a duty to comply with scelions 2950, 04, 20500041, 2950.05, und 2950.06 of the Revised
Code, and additionally classifics the child a public registry-qualified juvenile offender registrant if the child was
fourieen, fllcen, sixleen, or seventeen vears of age at the time of committing the act, the court imposed on the
child & sertous vouthful offender dispositional senience under section 2152.13 of the Revised Code, and the
child is adjudicated a delinguent child lor commitiing, attempting to commit, conspiring to copumit, or compli-
city in committing any of the following acts:

{z) A violation of section 2907.02 of the Revised Code, division (B) of section 2907.03 of the Revised Code, ov
section 2907.03 of the Revised Code if the victim of the violation was less than twelve years of age;

(b} A violation of section 2903.01, 2903.02, or 29G5.01 of the Revised Code thal was commitied with & purpose
o giatify the sexual needs or desires of the child,

(2) Upon a chifd's release, on or after January 1, 2008, from the deparoment of youth services. the court shall 18-
sue a0 order that classifies the child a juvenile offender registrant, specifies that the child has a duly to comply
with sections 2930.04, 2950.041, 2950.05, and 29530.06 of the Revised Code, and additionally classifies the ¢hild
a public regisiry-quatified juvenile offender registrant if all of the following apply:

{a) The child was adjudicated a delinguent child, and a juvenile court imposed on the child a sericus youthiul ol
fender dispositional sentence under section 2152.13 of the Revised Code for commitiing one of the acts de-
seribed in division (A)(1)a) or {b) of this section.

(1) The child was fourteen, fifreen, sixteen, or seventeen years of age at the time of committing the act.

7e) The court did not issue an order classifying the child as both a juvenile offender regisirant and a public re-

f=

gistry-guatified juvenile offender registrant pursuant to division (A1) of this scelivn.
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{3V if a court issued an order classifying a child o juvenile offender registrant pursuant to section 2152.82 or
2132.33 of the Revised Cade prior to January 1, 2008, not ater thun February 1, 2008, the court shall issue a
new order that reclassifies the child as a juvenile offender registrant, specifies that the child has a duty to com-
ply with sections 29506.04, 2930.041, 2950.03, and 2930.06 of the Revised Code, and additionally classilies the
child a public registry-gualified juvenile offender registant if all of the {ollowing apply:

{i) The sexually oriented nifense that was the basis of the previous order that classificd the child a juvenile of-
fender regisirant was an act descrived in division (AY 1)) or (b) of this secuion.

{(h) The child was Toarteen, fifteen, sixteen, or soventeen years ol age at the time of committing the act,

() The court imposed on the child a serious youthful offender disposiitonal sentence under section 213213 of
ihe Revised Code for the act described in division {A)(1)(a) or {b) ol this section.

(2301 If an order is issved aader division {A)(D), (21, or (3) ef this section, the classification of ver 111 sex of-
fender/child-victim offender automatically applies 1o the delinguent child based oa the sexually oriented offense
the child committed, subject o & possible reclassification pursuant o division {I3) of this section for a child
whase delinguent act was committed prior to January 1, 2008, il an order is issued under division (AJ2) of this
seelion regarding a child whose delinguent ael deseribed in division (A){1){a) or (b} of this secrion was commit-
ted prior to January 1. 20608, or il'an order is issned under division (A)3) of this section regarding « delinguest
child, the order shall inform the child and the child's parent, guardian, or custodian, thal the child has aright to a
hearing as described in division (D) of this section and wiform the child and ihe child's pareat, guardian, or cus-
iodian of the procedures for requesting the hearing and the period of time within which the request {or the hear-
g must be made. Section 2152.83 1 of the Revised Code does not apply regarding an order issued under divi-
sion {A)(1), (2), or (3) of this section.

(7Y The judge that issues an order under division (A 1), {2), or (3) of this section shall provide to the delinguent
child who is the subject of the order and to the delinguent child's parent, guardian, ot cusiodian the aotice re-
quired under divisions (A) and (B) of section 2950.03 of the Revised Code and shall provide as part of that no-
tice a copy of the order required under division (A} 1), (2), or (3) of thig scction. The judge shall inclade the or-
der in the delinguent child's dispositional order and shall specify in the dispositional order that the urder 15sued
wider division (A1), {2), or (3) of this section was made pursuant to this section.

() An order issued under division (A)(1), (2), or {3) of this section shall remain in effect for the period of ime
specified in section 2950,07 of the Rovised Code as it exists on and alter Jaguary &, 2008, subjecl (0 a judicial
termination of that period of time as provided in section 2950.13 of the Revised Code, subject w a possible re-
classification of the child pursuant to division (D) ol this section if the child's delinquent act was commilied pri-
or to January 1, 2008, 1§ an order is issued under division (A)(1), (2), or {3) ol this section, the child’s attainment
of sighicen or twenty-one years ol age does not affect or terminate the order, and (he order remains in ofleet {or
the period of time described in this division. It an order is issved under division {AY3) of this sceiion, the duty
to comply with sections 2950.04, 2950.041, 2950.05, and 2950.06 of the Revised Code bascd upon that order
shail be considercd, lor purposes of sectior 2950.07 of the Revised Code and for all other purposes, to be a con-
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tinuation of the duty to comply wiih those sections impesad upon the child prior 1o Januvary 1, 2008, under the
order issucd under section 2132.82, 2152.83. 215284, or 2152.85 and Chapter 2950, of the Revised Code,

(N1 I an order is issued under division {A)2) of this scetion regarding a delinguent child whose delinquent
act described in division (AJ(1)a) or (b} of this section was committed prior to January 1. 2008, or if an order is
isstied under division {A))(3) of this scetion regarding a definquent child, except as otherwise provided in this di-
vision, the child may request as a matter of right a court hearing to coutest the vourl's classification in the order
ol ife child as 2 public registry-qualified juvenile offender registrant. Vo request the hearing, nof later than the
daie that is sixey days after the delinquent child is provided with the copy of the order, the delinguent child shall
file a petition with the juvenile court st jssued the order.

If the delinguent child requests a hearing by timely filing a petition with the juvenile court, the delinguent child
shall serve a copy of the petition on the prosceutor who handled the case in which the delinguent child was adju-
decated o delinguent child for commilting the sexually oriented offense or child-victing oriented offense that ras-
uted in the delinquent child's registration duty under section 2950.04 or 2950.041 of the Revised Code. The pro-
secutor shall represent the interest of the state in the hiearing. In any hearing under this division, the Rules of Ju-
venile Procedute apply except to the exienl thal those Rules would by their nature be clearly inapplicabie. The

shall schedule 2 hearing and shall provide notice to the delinguent child and the delinguent child's pared,
dinn, or custodian and 10 the prosecutar of the date, time, and place of the hearing.

1 the delinguent child reguesis a hearing in accordance with this division, until (he court issues irs dacision at or

asequent to the hearing, the delinquent child shall comply with Chapler 2930, of the Revised Code as it exisis

cand after January 1, 2008, 1l a delinguent child requests a hearing in accordance with this division, at the
ing, all partics are entitled to be heard, and the court shall consider 2!l relevant inforniation and testimony
exenied relative to the issue of whether the child should be classified a public registry-qualitied juvenile of-
fender registrant. Notwithstanding the couri's classification of the delingquent child as a public registry-qualilied
juvenile offender registrant, the court inay terminate that classification if it determines by clear and convincing
evidence that the classification is in artor.

If the court decides to terminate the court's classification of the delinquent child as a public registry-cqualified ju-
venite offender registrant, the court shall issue an order that specifics that it has determined that the child is nol a
public registry-qualified juvenile offender registiant and that it has terminated the conrt's classification of the
delinguent child as a public registry-quatified juvenile offender registrant, The court prompily shall serve a copy
of the exder upon the sheritl with whom the delinguent child most recently registered under section 2950.04 or
7950.041 of the Revised Code and upon the bureau of criminal identification sod jnvestigation. The delinguent
child and the prosecutor have the right to appeal the decision of the court issued under this division.

If the delinguent child fails to roquest 2 hearing in accordance with this division within the applicable sixty-day
perind specified in this division, the failure constitutes a waiver by the delinquent child of the delinquent child's
right (o & hearing under this division, and the delinqueni child is bound by the court's classification of the delin-
guent child as a public registry-qualified juvenile offender registrunt.

L] 1.
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{2}y An order issned under division (DY 1) of this section is independent of any order of a type described i divi-
sion {F) of scction 2950.031 of the Revised Code or division {15y of section 2950.032 of the Revised Caode, and
the court may issue an order under both division (3(1) of this section and an order of a type described in divi-
sion (1) of section 2950.031 of the Revised Code or division (E) of section 2950.032 ol the Revised Code, A
court that conduets a hearing under division {I)(1Y of this section may consoclidate that hearing with 2 hearing

conducted for the sume delinguent chifd under division (F) of section 2930.031 of the Revised Code or division
{E} of section 29501037 of the Revised Code,

CRET(S)

(2007 5 10, eff. 1-1-08)

Cureent through 2009 File 9 of the 128th GA (2009-2010), apv. by 1277/09 and filed with the Secretary of Staie
by 12/7/09.

Copr. {£) 2009 Thomson Reuters
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Baldwin's Ohio Revised Code Annotated Curreniness
Title XXX, Crimes--Procedure {Rels & Annos)
= Chapter 2930, Sex Offenders {Refs & Annos)
=y 295801 Definitions

As used in this chaptar, unless the context clearly requires otherwise:

(A3 *Sexually oriented offense” means any of the following violations or offenses committed by a persen, re-
gardless of the person's age:

{1V A viclation of section 2907.02, 2907.03, 2907.05, 2907.06, 2007.007, 2907.08, 2907 21, 2907.32, 20075321,
29 {)f 5322, or 2907.323 of the Revised Code;

7Y A vinlation of section 2907.04 of the Revised Code when the offender is less than four years older than the
siher person with whom e offender engaged in sexual conduct, the other person did not consent to the sexual
conduet, and the offender praviously has not been cenvieted of or pleaded guilty to a violation of secticn
2907.02, 2907.03, or 2907%,04 of the Ruvised Code or a violation of {ormer section 2907.12 ol'the Revised Code;

{3y A violation of section 2907.04 of the Revised Code when ihe offender is at least [our years older than the
oiher person with whom the offender engaged in sexual conduet or when the offender is Tess than {our years
older than the other person with whom the offender engaged in sexual conduct and the oftender previousty has
been convicied of or pleaded grilly 1o a violation of section 2907.02, 2907.03, or 2907.04 of the Reviscd Code
Fof the Revised Code;

AJQ}

or a violation of former section 29071

(41 A violation of section 2903.01, 2903.02, or 2903.11 of the Revised Code when the violation was committed
with a sexual motivation;

(5) A viclation of division (A} of scction 2903.04 of the Revised Code when the offender comimitted or attemp-
red to commit the felony that is the basis of the violation with a sexual motivation;

(&) A violation of division (A}3) of section 2963217 of the Revised Code,

{7y A violation of division (AX 1), (2). (3}, or (5) of section 2905.01 of the Revised Code when the offense i
committed with 4 sexval motivation;

{81 A violation of division {A)(4) of section 2905.01] af the Revised Code;

BIY
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(9 A violation of division (B of section 2903.01 of the Revised Code when the victim of the effense is under
gighteen vears of age and the oflender is not a parent of the victim ol the oifense;

{10) A violation of division (B) of section 2905.02, of givision (B) of section 2903.03, of division (B) of section
2005.05, or of division {BY5) of section 291922 of the Revised Code;

{11} A violation of any former law of this state, any existing or former municipal ordinance or law of another
seate or the United States, any existing or Tormer law applicable in a military courl or in air Indian tribal court, or
any existing or former law of any naiion other than the United Siates that is or was sabstantially eguivalenl o
any offense listed in division (A)(1), (23, (3), {4), (53, (6),{7), (8}, (9}, or {10) of this section;

(12) Any aftempt to commit, conspiacy to commit, or complicity in commitiing any ollense histed in division
(YD), (2, (30, (4, (5D, (6), (70, (8, (9). (10), or (11) of ihis section.

(RYD) “Sex offender” means, subiect (o division (B)}2) of this section, a person wha is convicied of, pleads
suilty to, has been convicted of, has pleaded guilty to, is adjudicaied a delinguent child for commutting, or has
beer adindicated a delinguent chitd for committing any sexuaily oriented offense.

{23 “Sex olicnder” does not include a person who is convicted of, pleads guilty to, has been convicied of, has
pleaded guilly 1o, is adjudicated a debinguent child for committing, or has baen adjudicated a delinguent child
for committing 2 sexnally erienied offense if the offense invelves consensual sexual conduct or consensual sexu-
il contact and either of the following applies:

(@) The victim ol the sexually orienicd olfense was eighteen years of age or oider and ui the iime of the sexually
ariented offense was not under the custodial authority of the person who is convicled of, pleads guilty to, has
heen convicted of, has pleaded guilty to, is adjudicated a delinquent child for committing, or has been adjudic-
ated a definguent child for committing the sexually orlented offense.

() The victim of the offense was thirteen years ol age or older, and the person who is convicted of] pleads
zuilty to, has been convictad of, has pleaded guilty to, is adjudicated & delinguent child for committing. or has
been adjudicated a delinguent child Lor committing the sexually oriented offense is pot more than four years
older than the victim.

() “Child-victim oriented oltense” meens any of the loliowing viclations or offenses commiticd by a person,
regardiess of the person's age, when the victim is ander eighteen years of age and 18 not 4 child of the person
who commits the vielation:

(1Y A violation of division {A)(1), (23, (33, or (3) of seetion 2905.01 of the Revised Code when the violation 13
leded in division {A)(7) of this section;

Nnet i
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(2) A violation of division (A} of gsection 2905.02, division (A) of seetion 2905.03, or division {A) of section
2905 .05 of the Revised Code;

(3} A violation of any former law ol this siaie, any existing or former municipal ordinance or law of another
staie or the United States, any existing or former law applicable in a military court or in an Indian tribal court, or
any existing or former law ol any pation other than the United States that is or was substantiajly equivaient to
any offense listed in division (CY 1) or (2} of this seclion;

(43 Any altempr T0 cCommit, comspiracy o commit, or complicity in commitiing any offense listed in division
{1, (), or (3) of this section. '
(e}

(7 “Child-victim offender™ means a person who i3 convicted of, pleads guilty 1o, has been convicted ol, has

pleaded guilly to, is adjudicated a delinguent child for commitiing, or has been adjudicated a delinguent child
for cormumitting any child-victira oriented offense.

{51 “Ticr 1 sex offender/child-victim oflender” means any of the following:

(17 A sex offender who is convicted of, pleads guilty to, has been convicted of, or nas pleaded guilty w any of

iire fotlowing sexually onenved otfenses:
(a) A vinlation of section 2907.06, 2907.07, 2907.08, or 2907.32 of the Revised Code;

(b} A violation of section 2907.04 of the Revised Code when the offender is less than four years older than the
oiher person with whom the offender engaged in sexual conduct, the other person did not consent to the sexual

condiict, and the ofTeader previously has no( been convicted of or pleaded guilty 1o a violation of section
007,62, 2907.0%, or 2007.04 of the Revised Code or a violstion of former section 2907.12 of the Revised Code

(ey A vielation of division (A1), {2), {3), or (3) of section 2907.05 of (he Revised Code,
{4} A viiation of division (A} 3) of section 2907.323 of the Revised Code;

{¢) A violarion of division (A)(3) of seetion 2903211, of divisiun {B) of section 2003503, or of divigion {13} of
section 2805.05 of the Revised Code;

(i1 A violation of any iormer law of ihis slale, any existing or former municipal ordinance or law ot unother state
or the United States, any existing or formei law applicable in a military court or in an lodian tribal court, or any
existing or former faw of any nation othey than the United States. thatis or was substantially cquivalent {o any
offense Tisied in division (F)(1)(ah (), (¢}, (4}, or (¢} of this section;

“ig
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{g) Any attempt to commii, conspiracy to commit, or complicity in commitiing any offense listed n division
(EY P Ya), (D), {c), (d), (), or {) of this section.

{2) A child-victim offender who is convicted of, pleads puilty to, has been convicied of, or has pleaded guilty to
a child-victim oriented offense and who is not within cither category of child-victim offender described in divi-
sion (FY2) o {GY(2) of thiy scetion.

(33 A sex offender who is adjudicated a delinguent child for commutiing or has been adjudicated a delinguent
chifd for committing any sexually oriented offense and who a juvenile court, pursuant to section 2152.82,
2157283, 215284, or 2152.85 of the Revised Code, classifies a tier | sex offender/child-victim offender relative
o the offense.

{4y A child-viciun olfender who is adjudicated a delinquent child for comuaitting or has been adiudicated a de-
linguent child for comumitting any child-victhm oriented olfense and who a juvenile court, pursuant Lo seclion
2132.82, 2152.8%, 2152 84, or 2132.85 of the Revised Code, classifies a tier 1 sex offender/child-victim ofivnder
relative 1o the offense.

{FY ¥ Tier 11 sex offender/child-viclim offender” msans any of the foltowing:

(1) A sex offender who is convicted of, pleads guilty ie, has been convicted of, or has picaded guilty 0 any of
rhe folfowing sexually ovl

tonfed offonses:
{2} A violation of section 2907.21, 2907 321, or 2907322 of the Revised Code;

(b} A viclation of scction 2907.04 of the Revised Code when the olfender is at least four years older than the
other person with whom the offander engaged in sexual conduct, or when the offender is less than four years
older than the other person with whom the offender engaged in sexual conduct and the offender previously has
been convicted of or pleaded guilly (o & viclation of section 2907.02, 2907.03, or 2907 04 of the Revised Code
or former section 2907.12 ol the Revised Code;

(e} A vielation of division (A)(4) of section 2907.05 or of divisien (A)(1) or {2) of sserjon 2907 323 of the Re-
vised Code;

() A violation of division (A1), (2), (3), or (5) of section 2905.01 ol the Revised Code when the offense is

committed with a sexual motivanon:

(&) A viclaticn of division {A)4) of section 2903.01 of the Revised Code when the vietim of the oflense 18
eightecn years of age or oider;

U%
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{f) A violation of division (B} of scetion 2905.02 or of division (BB)(53) of section 2919.22 of the Revised Code;

(1) A violation of any former law of this state, any existng or former muaicipal ordinance or law of another
stale or ihe Unifed States, any existing or former law appliceble in a military court or in an Indian tribal court, or
any existing ar former law of any nation other than the Uniled States that is or was substantially cquivalent (o
any offense listed in division (F)(D(s), (1), {c}, (d), {&), or {f) of this section:

{I1y Any attemnpt o commil, conspiracy 1o cormii, or complicity in commiiting any offense listed in division
. 3 3 I ¥ g any
(FY13{a), (), (¢}, (d), (&), (f), or {g) of this section;

() Any sexually oriented offense that is committed afler the sex offender previously has been convicted of,

pleaded guilty to, or has been adjudicated a delinguent child for committing any sexually osiented offense or
child-victim oriented offense for which the cffender was classificd a tier | ses offender/clnid-victim oficnder.

{2} A child-victim offender who is convicted of, pleads guilty io, has been convicied of, or has pleaded guifty 1o
any child-victim oriented offense when the child-victim oriented offense is commitied alter the child-victim of
fender previously has been convicled of, pieaded guilty to, or been adjudicated a delinguent child for connmii-
ting any sexually oriented offense or child-victim oriented offense for which the offander was classilied a tier ]
zex offender/child-vietim offender.

{3) A sex ollzader whe is adjudicated a delinguent child for committing or bas been adjudicated a delinguent
5ild for comminting any sexually oriented offense and who a juvenils court, parsuant io seotion 2152.82,
187837152 84, or 215283 of the Revised Code, classifies a tier I sex offender/child-vietim offender relative
Ly ihe effense,

{4) A child-viciim offender who is adjudicated a detinguent child for committing or has been adjudicared a de-
lingueni child for comnniting any child-vietim oriented effense and whom a juvenile court, pursuant o seciion
152.82, 215283, 2152.84, or 2152.85 of the Revised Code, classifics a tier 1 sex offender/chibdevictim ofiend-
er relative Lo the current offense.

(51 A sex offender or child-victim offender who is not in any category of tier 11 sex offeader/child-victim of-
fonder set Torth in division (FY 1), (2), (3), or (4) of this section, who prior to January i, 2008, wus adjudicaied a
delinguent child for commitling u sexually orienied offense or child-victim oriented offense, and who prior o
that date was detormined to be a hahitual sex oflender or determined to be a habitual chifd-victim offender, un-
less either of the following applies:

{a) The sex offender or child-victim otfender is reclassified pursuant (o section 2950631 or 2950.032 of the Re-
vised Code as & tier I sex offender/child-victim offender or a tier 11 sex offender/child-vietim offender relaiive
10 the olfense.

A
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{b) A juvenile court, pursuant (o section 2132,82, 2152.83, 2152.84, or 2152.83 ol the Revised Code, classifies
the child a tier [ sex offender/child-victim offender or a tier 1] sex offender/child-victim offender relative 1o the
offensa.

{G)Y “Her 11 sex offender/child-victim offender” means any of the following:

(1) A sex offender who is convicted of, pleads guilly to, has been convicted of, or has pleaded gotlty o any of
ihe following sexually oriented offenses:

{2) A violation of secilon 2907.02 or 2907.03 of the Revised Code;

(bY A viclation of division (B) of section 2807.03 of the Revised Codg;

{c) A violation of section 2903.01, 2903 .02, or 2903.11 of the Revised Code when the vielation was commitied
with a sexual motivation;

fdy A vielation of division (A of section 2903.04 of the Revised Code when the offender committed or alicmp-

ted ro cammit the felony that is the basis of the violation with a sexual motivation;

oy A& violabon of division (AY(4) of section 2905.01 of the Revised Code when the victim of the offensc s under
eighteen years of age;

{0y A vielation of division (B) of section 2903.01 of the Revised Code when the vicilig of the offense is under
sighteen years of age and the offender is not 2 parent of the victim of the oifense;

(¢) A violation of any former law of this stale, any existing or former municipal ordinance or law ol another
slate or the United States, any existing or former law applicable fo a military court or in an Indiun tribal couvrt, or
any existing or former law of any nation other than the Unifted Stafes that is or was substantially equivatent io
any offense listed m division (G)(1¥(a), {b), (), {d), (e}, or {f) ol this seclion;

{15y Aary attempt (o commil, conspiracy W commit, of complicity in commilling any offense listed in division
(G D&y, (b, (0, {d), (&), {f), or {g) of this section;

() Any sexually orienied offense that i comunitted after the sex offonder previously has been convicted o)

pleaded guilty to, or been adjudicated a delinquent child for commitiing any sexually orfented offensc or child-
victim oriented offense Tor which the offender was classified a ticr 11 sex offenderichild-victim offender or a tier
11 sex offender/child-viciim offender.

(23 A child-viclim offender who is convicted of, pleads guiliy to. has been convicted of, or has pleaded guilty Lo
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any child-victim oriented offense when the child-victim oriented oflense is committed afier the child-victim of-
fender previously has been convicied of] pleaded guiliy io, or been adiudicated a delinquent child for commit-
ring any sexually oriented offense or child-victim oriented offense for which the offender was classificd a ter U
sex offender/child-victim olfender or a tier [H sex offender/child-victim offcnder.

{3 A sex offender who s adjudicated a delinguent child for commiting or has bean adjudicated a delinguent
child for committing any sexually oriented offense and who a juvenile court, pursnant to section 215282,
215283, ilsQ.M, or 2152.85 of the Revisad Code, classifies a tier i1 sex otlender/child-victim offender relat-
tve fo the offense.

(4) A child-victim offender who is adjudicated a delinguent child for commiiting or Las been adjudicated a de-
linguant chifd for committing any child-viciim oriented offense and whom a juvenile court. pursnant o section
152,42, 2152.83, 215284, or 215285 of the Ravised Code, classilies a iler {11 sex offender/child-victim of-
feader relative o the current oifense.

(51 A sex offeader or child-victim effender who is not in any category ol ter 111 sex offender/child-vietim of-
fender sat forth in division (GW1), (23, (3), or {4) of (hig section, who prior te January |, 2008, was convicted of
or pieaded guilty to a sexually oriented offense or child victim oriented offense or was adjudicated a delingueat
chitd for commiting a sexually oriented ofiense or 'u-b'sld—victim orienied offense and classified o juvaniie of-
fonder regisirant, and who prior to thet date was adjudicated a sexual predator or adjudicated a child-victim
predator, unless either of the following applies:

{5} The sex offender or child-victim offender is reclassilied pursuant to section 2950.031 or 2950.632 of the Re-
vised Code ag a uer [ sex offender/child-victim offender or a gdar 1T sex offender/chitd-victim offender refaiive 0
the oilense.

{1 The sex offender or child-victim offender is a delinquent child, and a juvenile court, pursean to section
215282, 215283, 2152.84, or 2152.85 of the Revised Code, classifies the child a tiar T sex offender/child-victim
offender or a tier 1T sex offender/child-victim offender relative to the offense,

(6} A sex offender who is convicted of, pleads gulley to, was convicted of, or pleaded guilty to a sexu aliy ori-
ented offense, if the sexually oricnted offense and the circiumsiances in which it was commitied are such that di-
vision (1"} of section 2071.03 of ihe Revised Code automatically classifies the offender 2s & tier U1 sex ofiender!
child-vienm offender;

(7) A sex offender or child-victim affender who is convicted of, pleads guilty to, was convicted of, pleaded
guilty to, is adjudicated a definquent chitd for committing, or way adjudicated a detinguent child for committing
a sexually oriented offense or child-viciim offense in another state, in a federal court, tkitary court, or Indian

rribal court, or in a court in any nation other than the United States if both of the following apply:

() Usnider the law of the jurisdiction in which the offender was convicled e pteaded guilty o the delinguent

5o
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child was adjudicated, the offender or delinguent child is in a category substantially cauivalent (o a category of
tier 11 sox offender/child-vietin offender described in division {GO{1), (23, (3), {4), (3}, or (6} of this section,

(b} Subsequent to the conviction, plea of guiity, or adjudication in the other jurisdiction, the offender or delin-
quent child resides, has temporary doricile, attends school or an institation of higher education, s empioyed, or
intends to reside in this state in any manner and for any period of time that subjects the offender or delinguent
child to 2 duty to register or provide notice ol intent to reside under section 2950.04 or 2050.041 of the Revised
Code.

(1) “Confinement” includes, but is not hmited to, a community residential sunction mposed pursuant to section
292G 16 or 2929.26 of the Revised Code,

{1} “Prosecuter” has (he same meaning a5 in section 2935.01 of the Revised Code.

(1) “Supervised refease” means a release of an offender from a prison term, a term of imprisonment, or anoticr
tvpe of condinement that satisfics either of the following conditions:

(1) The reicase is on parole, a conditional pardon, nnder a community control sancticn, under transitional con-
wol, or under a post-relzase control sanction, and it requites the person Lo report to or be supervised by a paroig
officer, nrobaticn officer, ficld officer, or anoiher type of supervising officer.

23 The release is any type of release that i pot deseribed division (N1 of this section and thai requircs the
person o report o or be supervised by a probation officer, a parole officer, a field officer, or another type of su-
pervising officer.

(K “Sexually violent predator specification,” “sexually violent predator,” “sexually violeni offense,” “scxual
motivation specification,” “designated homicide, assault, or kidnapping cffense.” and “violent sex offense™ have
(he same meapings as in scetion 2971.01 of the Revised Code.

(13 “Post-release contred sanction” and “lransitional control” have the same meaniags as in section 2967.01 of
the Revised Code.

(M3 “Juvenile offender registrant” means a person who is ad) udicated a delinguent child for committing on or
after January 1, 2002, a sexually oriented offense or a child-victim oricnled offense, who is fourteen years of age
or nlder at the time of committing the offense, and whe a juvenile court judge, pursuant to an order issued under
22, 215283, 2152.84, 215285, or 215286 of the Revised Code, clagsifies a juvenile offender re-
gisirant and speeifies has a duly (o comply wilh sections 2950.04, 2950.041, 295005, and 2930.06 of the Re-

section 2]
vised Code. “Juvenile offender repistrant” inctudes a person who prior Lo Jamuary I, 2008, was 2 “juveniie of-

fender registrant” under the definition of (he term in exisience prior to lanuary 1, 2008, and a person who prior
o July 31, 2003, was a “juvenile sex offender regisirant” uader the former definition of that former term.

5
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(M) “Public registry-gualified juvenile offender registrant” means a person who is adjudicaied a delinquent ¢hild
and o1 whom a juvenile court hus impased a serfous youthfui offender dispositional sentence under section
2152.13 of the Revised Code belore, on, or after January 1, 2008, and to whom all of the Tellowiog apply:

{19 The person is adjudicated a delinquent child for committing, attempting 10 commic, conspiring i commit, o
complicity in committing one of the following acis:

{a) A violation of scction 2907.02 of the Rovised Code, division (B) of scction 290705 of the Revised Code, or

section 290703 of the Revised Code it the vichm of the violadion was less than twelve years of age;

(b A violation of section 2903.01, 2903.02, or 2905.01 of the Revised Code that was committed with & purpose
to gratity ihe sexual needs or desires of ihe child

{2) The person was fourteen, fificen, sixicen, or seventeen years ol age at the time ol comuitting the act.

\ y

3% A Juvenile court judge, pursuant to an order issued under section 2152.86 of ithe Revised Code, classifies the
erson a juveniie offender registrant, specifies the person has a duty to comply with sections 295004, 2930.05,

*'ﬁ 295046 of the Revised Code, and classifies the person & public ve

siry-qualified jovenile ofiender regis-
rant, and the clagsification of the person ag a public registry-qualified juvenile offender registrant has not been
serniinaled pu

suant o division (1) of scetion 215286 of the Revised Code.

(O “Secure acility” means any faciiity that is designed and o seratad o enswre that all of its cnirances and exits
sre tooked and nnder the exclusive control of its staff and to ensure that, becanse of that exclugive conwol, no

person who is mstitutionalized or confined in the facility may leave the tacility without permission ov supervi-
S0,

Py “Our-of-stzte juvenile offender registrant” means a person who is adjudicated a delinguent child in a court in
another state, m & federal court, military court, or Indian tribal court, or tua court in any nation other thar the
{nited States [or committing a sexually oriented offense or a child-victim oriented offense, whe an or after
Jamuary 1, 2002, moves to and resides in this state or temporarity is domicited in this state for more than five
days, and who has a duty under section 2950.04 or 2950.641 of the Revised Code to register in this state and the
duty to otherwise comply with that applicable section and sections 2950.035 and 2930.00 of the Revised Code.
“Out-of-state juvenile offender registrant” includes a person who prior 1o Ianuary 1, 2008, was an “out-ol-siaiz
juvenile offender registrant” under the definition of the term in existence prior to Janvary 1, 2008, and a person
who prior (o July 31, 2003, was an “out-olstate juvenile sex offender registranl” undsr the former definition of
thar formar ferm,

(31 “Juvenile court judge” includes & magistrate to whom the juvenile court judge confers duties puisuant to di-
vision (A)(13) of section 2151.23 of the Revised Code,
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(R) “Adindicated a delinguent child for committing a sexuatly oriented offense” includes a child who receives a
serious youthful olfender dispositional sentence under section 215213 of the Revized Code for comnuiting a
scxually orentad offense.

(S) “Schoo!” and “school premises” have the same meanings as in section 2925.01 of the Revised Code.

(T “Residential premises” means the building in which a residential unit is located and the grounds upon which
that building stands, extending to (he perimeter of the propeity. “Resiudential premises” inclndes any type of
wiruciure in which a residential unt is located, including, but not Himited to, mulil-unit buildings and mobile and
manuiaciured homes.

(U SR ezidential unil” means a dwelling unit {or residential use and occupancy, and includes the structure or part
of a structure that is nsed as a home, residence, or sleeping place by one person wha mainraing a houschold or
fwo Or more persons who maintain a common houschold. “Residertial unit™ does not include a hallway hiouse or
a community-based correctional facility.

(V) *Multi-unit building” means a building e which is located more than iwelve residential units that have entry
dours that open direcity inte the uait from a hallway that is shared with one or mere other units. A residential
avit is not considercd located in a mult unil building if the unit does not have an eniry door that opens directly
into the wnit from a hallway that is shared with one or more other units or if the unit is in a building that 1s rot 4
multi-uiii bullding as described iu this division,

(W1 “Community contro} sanction” has the same meaning as in seciion 2929.01 of the Roevised Code.

(3) “Tialfway house” and “community-based correciional facility” have the same meanings as in scclion
20720 .01 ol the Revised Code.
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faldwin's Ohio Revised Code Annolated Curreniness
Title XXI1X. Crimes--Procedure (Refs & Annos)
sy Chapter 2950, Sex Offenders {Refs & Annos)
s 2950,02 Legisiative findings; public policy declaration

(A} The general assembly hereby determines and declares that it recognizes and finds all of the following:

(1) I the public is provided adequate notice and informaiien about offenders and delinguent children who com-
mit sexualty oriented offenses or who commit child-vietim oriented oiTenses, members of the publie and com-
runities can develop constructive pians to prepare themselves and their children for the offender's or delinguent
child's release from imprisonment, a prison term, or other confinement or detention. This aflows members of the
public and communities to meet with members of law cnforcement agencies (o prepare and obtain information
about the rights and responsibilities of the public and the communities and Lo provide cducation and connseling
o their children.

{2} Sex offenders and child-victim offenders pose a risk of engaging i further sexually abusive behavior even
after being reicased from impriscament, & prisen term, or other confinenent or detention, and protection of
members of the publie from sex offenders and child-victim offenders is a paramount governmental mterest.

(3) The penal, juvenile, and mental health components of the justice system of this staie are larpely hidden from
public view, and & lack of information frem any component may result in the failure of the system to sausf} this
paramount governmental interest of public saiely described in division {A¥2) ol this section.

(4) Overly restrictive confidentiality and liability laws governing the release of information about scx offenders
and child-victim offenders have reduced the willingness to release information that couid be appropriately re
leased under the public disclosure laws and have increased risks of public safety.

(3} A person who is found to be a sex offender or a chitd-victim offender has a reduced expectation of privacy
becanse of the public's interest in public safely and in the etfective operation ol government.

{6} The release of informution about sex olfenders and child-victim offenders to public agencies and the general
public will further the governmental interests of public safety and public scrutiny of the criminal, juvenite, and
mental héﬁiil systems as fong as the information released is rationally related w the furtherance of thase goals.

{13} The generat assembly hereby declares thai, in proviaing in this chapter [or registration regarding offenders
and certain delinquent children who have committed sexually oriented offenses or who have gommitted child-
victim oricnted offenses and for communily notification regarding ter 11 sex offenders/chitd-victim offenders
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swho are criminal offenders, public registry-qualiticd juvenils offender registrants, und certain other juvenile of-
fender registranis who are about to be or have been released from imprisonment, a prison term, or other coniine-
ment or deiention and who will tive in or near a particular neighborhood or who otherwise will live in or near a
particular neighborhood, it is the general assembly's intent (o protect the safety and general welfare of the people
of this state. The general assenbly further declares that it s the policy of thus staie to require the exchange inac-
cordance with this chapter of relevant information about sex offenders and child-victim oifenders among public
agencies and officials and to authorize the release in accordance with this chapier ol necessary and relevant in-
formation about sex offenders and child-victim offenders to members of the general public as a means of assur-
ing public protection and that the exchange or release of that inlormation is hot punitive.
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Baldwin's Ohio Revised Code Annotated Currentness
Title XXX, Crimes—-Trocedure (Refs & Annos)
g Chapter 2930, Sex Offenders (Refs & Annos)
s 295011 Community notifieation of sex offender registraiion

(A) Regardless oi when the sexually oriented offense or child-victim orfented olicnse was committed, if a per-
son is convicted of , pleads guilty Lo, has been convicted of, or has pleaded guilty to a sexually orienied offense
or a child-viciim oriented offense or a person is or hus been adjudicated a delinquent child for committing a
sexually oriented offense or a child-victim oriented offense and is classified a Juvenile offender regisivant or is
an out-ot-state juvenile offender regisirant based on that adjudication, and 1f the offender or delinguent child is
in any category specified in division (A 1a), (1), or () of this saction, the shepriff with whom the offernder or
delinguent child has most recenily registered under section 2950.04, 2950641, or 2950.05 of the Revised Code
and the sheriff io whom the offender or definquent child most vecently seat a notice of intent to reside under sce-
Gion 2056.04 or 2950.041 of the Revised Code, within the period of time specified in division (C) of this secion,
shall provide a written notice containing the information set forth in division (B) of tus section 1o all of the per-
cons deseribed in divisions (A)1) to (10} of this section. If the sheriff has sent a notice ro the persons described
i Giose divisions as a result of receiving a notice of infent Lo reside and if the offeader or delinguent child re-
siers 2 residence address that is the same residence address described in the aotice of intent to reside. the sher-

iff is not required to send an additional notice when the offender or delingueni child registers. The sherift shall

provide the notice t all of the following persons:

(13(a) Any veeupant of each residential unit that is located within one thousand feet of the offender’s or delin-
quent child's residential premuises, that is locaied within the county served by the sheriff, and that is not located
in a multiunit building. Division (DY(3) of this seclion applies regarding notices required ander this division,

(b) 11 ihe offender or delinguens child resides in a multi-unit building, any occupant of cach residential unit that
is tocared in that mutti-uait building and that shares a common hallway with the offender or delinguent child.
For purposes of this division, an occupant's unit shares a common ballway with the offender or delinguent chitd
i the entrance door into Lhe occupant's unit is focated on the same floor and opens into the same hallway as the
entrance doot io the unit the offender or delinquent child occupies. Division ()(3) of this section applies re-
aurding nafices reyuired under this divisioo.

(¢) The butlding manager, or the person the building owner or condominivm unit owners association suthorizes
fo sxercise management and contrel, of gach multi-unit building that is located within one thousand [eet of the
offender's ar delinquent child's residential premises, fncluding a mulii-unit building in which the offender or de-
linquent chitd resides, and that is located within Lhe county served by the sherilf, In addition Lo notifying the
building manager or the person authorized to exercise management and contrel in the multi-unit buitding under
this divigion, the sheriff shali post a copy of the notice prominently in cach common entryway in ihe buitding
and any other location in the buitding the sherift determines appropriale. The manager or Person cxercising mai-
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agement and control ol the building shall permit the sheriff to post copies of the notice under this division s the
sheriff determines appropriate. In licu of posting copics of the notice as deseribed in this division, u sheriff may
provide notice (o all cccupants of the multi-unit building by mail or personal contact; if the sherift so notifics all
the oecupants, the sherifl is not required to post copies of the notice in the common cntryways to the building.
Division ()(3) of this section applics regarding notices required under this division.

() Al additional persons who are within any calegory of neighbors of the offender or delinguent child that the
attorncy general by rule adopted under section 2950.13 of the Revised Code roguires (0 be provided the notice
and who reside within the county servad by the sheriff,

(2) The exccutive director of the public children services agency thal has jurisdiction within the specificd geo-
graphical notification area and that is located within the county served by the sheritl;

(33a) The superintendent of each board of cducation of 2 uschool digtrict that has schiools within the specitied
geographical netification area and that is located within the county served by the sherifi]

() The principal of the school within the specified geographical notification area and within the county served
by ihe sherifT (hat the delinquent child aitends;

(o) 1f the detinguent child attends 2 school owtside of Lhe specified geogra lical noiification arca or outside of
J =vE
the school district where the delinquent child resides, the superintendent of the board of education of a schoeol

: ot that governs the school that the delingoent child attends and the principal of the school that the dedin-
quent child aiends.

{4)a} The appointing or hiring olficer of each chartered nonpublic schoel Tocaled within the specified geograph-
coul notification area and within the county served by the sherill or of each other school located within the spa-
cified geographical notification area and within the county served by the sheriff and that is not operated by a
board of cducation deseribed in division (A)(3) of this section;

(b) Regardiess of the location ol the school, the appointing or hiring officer of a chartered nonpublic school that
the delinguent child attends,

(5} The director, head reacher, clementary principal, or site administrator of sach preschool program governed
by Chapter 3301, of the Revised Code that is located within the specified geographical notification avea and
within the county served by the sherifi;

(&} The administrator of sach child day-care center or type A family day-care home that is located withi the
specified geographical notification area and within the county served by the sheriff, and the provider of each
certified type B family day-carc home that is located within the specificd geographical notificarion area and

within ihe county served by the sheriff. As used in this division, “child day-care center,” “type A family day-
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care home,” and “certificd type B family day-care home™ have the same meanings as in scction 5104.01 of the
Revised Code.

(7) The president or other chicl administrative officer of each institution of higher cducation, as defined in sac-
Gon 2007.0% of the Rovised Code, that is loealed within the specified geographical notification area and within
the county served by the sheriff, and the chicl law enforcement officer ol the siate voiversity law enlorcement

apency or campus police department established under section 3343.04 or 171350 of the Revised Code. ifany,
that serves that institution;

(%) The sheriff of each county that inclodes any portion of the specified geographical nofification arcy;

{93 1 the offender or delinquent child resides within the county served by the sheritf, the chief of police, mar-
shal, or other chicl law enforcement oflicer of the municipal corporation in which the offender or delinguent
child resides or, i the offender or delinguent child resides in an vnincorporated area, the constable or chiefof
the polive department or police district police foree of the township in which the effender or delinquent child

resides)

(1) Volunteer organizations in which contact with minors or ether vuinerable mdividuals might occur or any
wrganization, company, ot individual who reguests notification as provided in division (J) ol this secrian,

{B) The notice reguired Blldf‘[‘ division (A) of this section shatl include all of the following information regard-
w subiect offender ov delinguent child:
jes

(1Y The offender's ur delinguent child's nrme,

{2) The address or addresses of the oflendar's or public re swistry-gqualified juvenile offender registrant's resid-
ence, school, institution of higher cducation, or place of emplayment, as applicable, or the residence address or
addresses of a definguent child who is not a public registry-qualificd juvenile offender registrant;

{33 Vhe sexually orienied offense or child-victim oriented vifense of which the offender was convicted, to which
tie offender pleaded guilty, or for which the child was adjudicated a delingquent ¢hild;

{4; A statement ihat identifies the calcgory specified division (F)(Dia}, (b)Y, o {¢) of this scetion that includes
e offender or delinquent child and that subjects the effender or delinguent child to this saction;

(3} The oflender's or delinguent child's photograph,

(0 1f a sheriff with whom an offender or delinguent child registers under seclion 2450.04, 2950041, or 2950.05
of‘mf‘ Revised Code or to whom the offender or delinquent chifd most reeently sent a notice of intent 1o reside
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wnder section 2950.04 or 2950.041 ol the Revised Code 1s reguired by diviston (A) of this scciion o provide no-
lices reparding an offender or delinquent child and if, pursuant to that requirentent, the sheriff provides a notice
(¢ a sheriff of one or more other counties in accurdance with division (AY8) of this sectien, the sheriil of cuch
of the other countics who is provided notice under division (A)R) of this seciion shall provide the notices de-
seribed in divistons {A(1Y to {7) and {A)(%) and (10} of this scction to each person or cntity identified within
thoge divisions that is located within the specified geographical rotification area and within the county served by
the sheri(T ia question.

(D31 A sheriff required by division (A) or (£ of this section to provide notices regarding an offender or detin-
quent child shall provide the notice (o the neighboers that are described in division (A)(1) of this section and ihe
notices to law colorcement pcrsnnﬂci that are described in divisions {A)8) and (9) of this section as soon &3
practicable, but no later than {ive days after the offender sends the notice of initent to reside to the sheriff and
again no later than five days after the offender or delinquent child registers with the shertif or, if the sheriflis
required by division {C) of this section to provide the notices, no later than five days after the sherift is provided
ihe notice deseribed in diviston (A8} of this section.

A sheritl required by division (A) or {C) of this scetion to provide notices regardig an oiiender or delinauent
chiid shatl provide the notices to all other specified persons that are descrived in divisions (AY}2) to {7} and

{ 4314} of this scction as soon as practicable, but aot later thap seven days atier the offender or delinguent chitd
registers with the sheriff or, if the sheriff is required by divisioa (&) of this section to provide the nofiess, no
later tian [ive days after the sheriff is provided the aotice described in division (A)(8) ol this saction,

(23 If an offender or delingquent child 1n relation to whoem division (A) of this section appiies vertfies the offend:
er's or delinquent chitd's currenl residence, school, institution of higher cducation, or place of employmoent ad-
dress, as applicable, with a sheriff pursuant to section 2930.06 of the Revised Code, the sheniff may provide a
writien notice conlaining the information set forth in division (13) of this scetion (o the persons identitied in divi-
sions (AY 1) to (103 of this section. [Ta shetiff provides a notice pursuant (o this divigion to the sherff of one ar
more orher counties in accordance with division (A)(®) of this section, the sheriff of each of the other countics
who is provided the notice under division {A)(¥) of this section may provide, but is nol requited o provide, &
wriiten notice containing the information sel forth in division (13) of this section to the persons ideniified in divi-
stoss (A D) Lo (7Y and {AX9) and {10) of this section.

(3 A sheriff may provide notice under division (A 1}(a) or (b) of this section, and may provide notice urder di-
vision (A0(1)(e) of this section to a bullding manager or person authorized (0 exercise management and control
of a building. by mail, by personal contact, or by leaving the notice at or utider the entry door 1o a resideniial
upit. For purposes of divisions (A)(1)(a) and {(b) of this section, and the portion of division (A 1)) of this sce-
tion relaling to the provision of notice to occapants of a multi-unit building by mail or nersonal contact, the pro-
vision of one written nolice per unit is desmed as providing notice ta all occupants of that unit,

(£) Al information that a sherift pussesses regarding an offender oz delinguent child who is in a category spe
cified in division (1)(1)(a), (b), or (c) of this scetion that iy described in divisien {13) of this section and ihat must
be provided in a netice required under division (A) or (C) of ihis section or that may be provided in a nolice au-
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thorized nnder division (12} of this section is a public record that is open to inspection under section 149,43 of
the Revised Code,

The sherifT shall not cause o be publicly dissemiraied by means of the internel any of the information descnibed
in this division that is provided by a delinquent child anless that child s in a category specified in division
(EY (A, (), or (¢) of this section.

(FM( 1Y Excent as provided in division (F)(2) of this section, the dufies to pr rovide the notices deseribod tn divi-
sions (A} and () of this section apply regarding uny offender or delinquent child who is in any of the following
calegones:

{2} The offander is a tier 11 sex cffendesfchild-victm offender, or the delinguent ch itg is & public registry-qual-
ified juvenite offender registrant, and & juvenile court has not removed purstant 1o section 2950.15 of the Ro-
vised Code the delinguent child's duty to comply with sections 2950.04, 2950.04 1, 2930,03. and 2950.06 ol the
Revised Code.

(1) The delinguent child is a tier 11T sex oficnder/ehild-victim ofTender wha s not a public-registry qualified ju-
enile offender registrand, the delinguent child was subjecled (o this section priot to the effective date of this
amendiment as a sexual predator, habitual sex affender, child-victim predutor, or habitual child-victim offender,
4s those terms were defined in scetion 2950.01 of the Revised Code as it existed prior to the eifective date of
this amendment, and a juvenile court has not removed pursuant to section 213284 or 21537285 of the Revised
Code fhe delinguent child's duty to comply with sections 2950.04, 2950,041, 2930.03, and 2930.04 of the Re-

vised ode.

{¢) The dehinguent child is a tier 11 sex offender/child-victim offender who is noi a public regisfry-qualiiied ju-
venile offender registrant, the delinquent chila was classified a juvenile offender registrant on or alier i.he cffevi-
ive date of this amendment, the court has imposed a requirement under section 2152.82, 2152.83, or 2152.84 of
fhe Revised Code subjecting the delinquent child to this section, and a juvenile court has not removed pursuant
ro section 2152.84 or 2152.85 of the Reviscd Code the delinquent child's duty to comply with seclicns 2950.64
2950041, 7950.05, and 2950.06 of the Revised Code.

(2} The notification provisions of this section do notapply te a person deseribed in division (F)(1)a). (b), or {¢)
of this section if a court finds at a hearipg after considering the factors described in this division that the person
would not be subject to the notification provisions of this section thal were in the version of this section that ox-
isted tmpnediately prior to the effective date of this amendment. In making the determination of whether a person
would have been subject to the notification provisions under prior law as described in this division, the court
shall consider the following factors:

(&3 The offender's or delinguent child's age;
{b) The offender's or delinguent child's prior eriminal or delinquency record regarding all offenses, including,

(o0
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but not limited fo, all sexual offenses;

() The age of the victin of the sexually oriented offense for which sentence is o bo imposed or the order of dis-
position is o be made;

{d) Whether the sexually oriented o{fense for which sentence is to be imposed or the order of disposition iz o be
made involved muoltiple viclims;

{e) Whether the offender or delinguent child used drugs or aleohol to impair the victim of the sexually oriented
oliense or to prevent the victim from resisiing;

(£} If the offender or delinquent child previously has been convicted of or pleaded guiliy to, or been adjudicaied
a delinguent child for commitiing an act that if cormmitted by an adult would be, a criminal offense, whether the
offender or delinguent chifd completed any scnlence or dispositional order imposed for the prior offense or aet
and, if the prior offense or act was a sex offense or a sexually oriented offense, wheiher the offender or delin-
gueni child participated in available programs for sexual offenders;

(3 Any menial illness or mental disability of the offender or definguent child:

dure of the offender's or delingucent child's sexual conduct, sexual contuct, or interaction in # sexnal
! )

coniest with the viciim of the sexually oriented offense and whether the sexoal conduet, sexual confact. or iiier-

action i 5 sexual context was parl of o demonstrated pattern of abuse;

(i} Whether the offender or delinguent child, during the cormmission of the sexwally oriented oifense for which
senience is to be impesed or the order of disposition is to be made, displayed cruelty or made one or more
threais of cruelly;

{3y Whether the offender or delinguent child would have been a habital sex clfender or a habitval child victim

offendar under the definitions of those terms set torth in section 2950.01 of the Revised Code as that scelion ex-
isted prior to the effective date o this amendment;

{k) Any additional behavioral characteristics that contribute Lo the offender's or delinquent child's conduct.

{{H(1} The departmeat of job and family services shall compile. maintain, and update in January and July of
sach vear, a list of all agencics, centers, or homes ol a type described in division (A}2) or (65 of tns section that
contains the name of each agency, center, or home of that type, the county in which it is located, its address and
telephone numiber, and the name of an administrative officer or employee of the zgency, center, or home.

{2 The depastment of education shall compile, maintain, and update in January and July of each yoar, 2 list of

)
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all boards of education, schools, or programs of a type described in division {A)3), (4), or (5) of this section
that contains the name of cach board of education, school, or program of that type, the county in which 1115 foc-
ated, its address and telephone number, the name ol the superintendent of the board or of an adminis sirafive of-
licer or emoleyee of the school or pragram, and, in relation to a board ol education, the counly gr counties in
which each of its schools is located and the address of each such school.

(3) The Ohio board of repents shail compite, maintain, and update in January and July of each year. a list of all
institutions of 4 type deseribed i division (A}7) of this section that coniains tha name of cach such institution,
the county in which it is located, its address and lelephone number, and the name of iis president or other cldefl
administrative officer.

y A sheriff required by division {A) or (C) of this scetion, or authorized by division {TN(2) of ihis section, 1o
orovide notices regarding an offender or delinquent child, or a dasignee of a sheriff of that type, may reqaesi the
deparrment of job and family services, department of education, or Ohio board of regents, by telephone, in per-
son, or by mail, to provide the sheriff or designee with the namces, acdldresses, and telephone numbers of the ap-
propriate persons and eatties to whom the notices described in divisions (AX2) te {7) of this section are to be
provided, Upon receipt of 2 request, the department or board shall provide the requesting sheriii or designee
with the names. addresses, and tclephone numbers of the appropriate perseas and entitics 10 w hom those notics

are ic be provided,

3 Upon the motion of the offender or Lhe prosecuting atlorney of the county in which the offender was coi-

3

t ol or pleaded guilty to the sexually ortented ollense or child-victim oriented offense for which the offend-

—
S

2ot o sommunity totilication under this section, or upon the motion of the seatencing judge o1 that

Judge's sy

ssor in office, the judge may schiedule a hearing (o determine whether the interests of justice would
e served by suspending the community notification requirement under (his section in relation to the offender.
The judge may dismiss the moton without a hearing but may not issue an order suspending the community noll-
fleation regquirement without a hearing. At the he’mn o, uli patties are entitled to be heard, and the judge shal h
consider 211 of the factors set forth in division (K3 ot this section. Tf, at the conciusion ol the hearing, 1 Ht,‘jliii
(s that che offender has proven by clear and convincing evidence that the offender is anlikely to commiiin
the futnre a sesually oriented offense or a child-victim oriented offense and il'the ndge finds that \L\Dt‘ﬂtﬁﬂ"
the communrity netification. requirement is in the interests of justice, the judge may suspend the application of
ihis section in relation o the offender. The order shall contain both of these findings.

The judee prompily shall serve a capy of the order upon ¢ he sheriff with whom the offender most recenily re-
gistered under section 2950.04, 2950.041, or 2950.0% of the Revised Code und upen the buresu of criminal iden-
itfication and investigafion

An order suspending the community aotification requirement does not suspend or otherwise ulier an offende’s
duties io comply with sections 2950.04, 2950.041, 2950.05, aad 2930.06 of the Revised Code and docs not sus-
nend the victim notification requirement under section 2950.10 of the Revised Code.

(21 A prosecuting atiorncy, a senfencing judge or that judge's successor in olfice, and an offender who 15 subject

Ty
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to the communily noiification requirement under this section may initially make a motion under division (H){ by
of this section upon the expiration of twenty years alier the offendes's duty to comply with division (AN, {3).
or (4} of section 2950.04, division (A)(ZY, {3), or (4) of section 2950.041 and sections 2950.05 and 2930.06 of
the Revised Code begins in relation to the offense for which the offender is subject to commumity notification.
After the imitial making of a motion nnder division (H)1) of this section, thereafier, the proseeuior, judge, and
offender may make a subsequent motion under that division upon the expiration of five years alier the judge has
entered an order denying the initial motion or the mast recent motion made under that division.

{3) V'he offender and the prosecuting atiorey have the right 1o appeal an order approving or denyving a motion
made under diviston (S0 1) of this section.

(43 Divisions (10{1) o (3) of this section do not apply to any of the following types of offender:

(s} A person wha is convicted of or pleads guilty to & violeni sex offense or designaied homicide, assauly, or kid-
napping offense and who, in relation w that offense, is adjudicated a sexually violent predator;

{51 A person who is convicted of or pleads guilty fo a sexually oriented offense that is a vielation of division
(AN 1B of section 2907.02 of the Revised Code commilted on or after January 2, 2007, and either who is sen-
tenced tndor section 2671.03 of the Revised Code or upon whom a sentence of lile without parole is inposed
under division (B) of section 2907.02 of the Revised Code;

o who is convicied ol or pleads puilty io a sexually oricnied offense that is a tampred rape commitied
Jumuary 2, 2007, and who also is convicted of or pleads guilty o a specification of the type described

W section 2041 1418, 2941.1419, or 2941, 1420 of the Revised Code;

{d) A person who is convicted of or pleads guilty to an oflense described in division (B)33a), (). (&), or (d) of

sechion 2971.03 of the Revised Code and who is sentenced for that olfense pursnant to that division:

¢} An offender who is i a category specified in division {F){(ia}, (b), or {c} of Lhis s2etdon and who, sub-
sequent to being subjected to community notilication, has plesded puilty to or been convicted of a sexually ou-
ented offense or child-victim orienied offense.

{1y If a person: is convicted of |, pleads guilty to, has been convicted ol or has pleaded guilly to a sexually ort-
ented olfense or a child-victim oriented offense or & person is or has been adjudicated a delinquent child for
commilting 2 sexually oriented offense or a child-victim oriented offense and is classified a juvemie offender re-
gistrant or is an out-of-state juvenile offender registrant hased on that adjudication, and 1l the offender or detin-
quent child is not in any category specificd in division (F)(1)(a), (b, or (¢) of this section, the sherifi with whom
the offender or delinquent child has most recently registered under seclion 2630.04, 2050.041, or 2950.05 of the
Revised Code and the sheriff to whom the offender or delinquant child most recently sent a notice of intent e
reside under section 2930.04 or 2950.041 of the Revised Code, within the periad ol time specified in division
(D) of this section, shall provide a written notice containing the information set forth in division (8) of thiz sec-

b
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tion to the excoutive director of the public children services agency that has jurisdiction within the specified
geographical notification arca and that is tocated within the county served by the shenifl.

(I} Fach sheritt shall allow a volunteer organizalion or other organization, company, or individual who wishes o
reccive the notice deseribed in division (AX10) of this section regarding = specific offender or delinguent chald
or notice regarding all offenders and delinquent children who are located in the speciiied peographical notifica-
o area to notify the sherllT by electronic mail or through the sherift's web site of this election. The sheriff shall
promptly inform the bureaw of eriminal identification and investigation of ihese requests in accordance with the
forwarding procedures adopted by the atiorney general pursuant Lo section 2950013 of the Revised Cods.

(K In making a determination under division (H)(1) of this section as to whether to suspend the conununiiy no-
tification requirement under this seciion for an offender, the judee shall consider all relevant factors, mcluding,
but nat imited to, alt of the following:

{1} Yhe offender’s age;

Tender's prior eriminal or delinquency record regarding alt offenses, including, but not limited to, all

riied offenses or child-victim eriented oficnses,

(3) The age of the vicrim of the sexually oriented offense or child-vieiim ortented oifense the offender commmie

o

{43 Whether the sexustly oriented offense or child-vietim orienied offense the offender commitied Invelved mul-
tiple victims;

-

(5} Whether the offender used drugs or aleohol wy impair the vietim of the sexually criented offense or child-
vietim orienied the nffender compmisted or 1o prevent the victim from resisting!

(&) 1§ the offender previously has been convicted of, pleaded geilty to, or been adjudicated & delinquent child for
committing an act that if committed by an adult would be a criminal oflense, whether the olfender completed
any sentenee or dispostiional order imposed for the prior offense or act and, if the prior offense or act was a
sexually oriented offense or a chitd-victim oricnied oftense, whether the offender or delingnent child particip-
ated tn avallable programs for sex otfenders or child-victim offenders;

{71 Any mental illness or mental disability of the olfender;

(%) The nature of the offunder’s sexual conduci, sexual confact, or Interaction in a sexual context with the victim
of the sexualty oriented offense the offender committed or the nature of the offender's interaction in 4 sexual
comdexd with the victing of the child-victim oriented offense the offender committed, whichever is applicable, and
whether the sexua) conduct, sexuzal contact, or interaction in a sexual context was part of a demonstrated patiem

u
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ot abuse;

{9} Whether the offender, during the commission of the sexvally oriented offense or child-viciim oriented of-
fense the offender commitied, displayed cruelty or made one or more threats of cruelty;

(10} Any additional behavioral ¢haracteristics that contribute to the offender's conduct.

(L) As used in this section, “specified geographical notification ares™ means the geographic area or arcay within
which the attorney general, by rule adopted under section 2950.12 of the Revised Code, requires the notice de-
seribed in division (13) of this section to be given w the persons identified in divisions (AX2) o {8) of this ssc-

[ATEHS
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