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INTRODUCTION

This case stands at the intersection of several major constitutional issues: the fundamental

right of individuals to keep and bear arms; the authority of the General Assembly to enact one

uniform, statewide framework governing the possession of firearms; and attempts of individual

municipalities to enact firearms limitations beyond that framework. The central question is

whether the Home Rule Amendment allows the City of Cleveland to trump a contrary state

statute and enact local ordinances governing the possession, sale, and licensing of firearms.

The General Assembly has long regulated gun ownership and possession: who can

purchase firearms, where they can be sold and possessed, when they can be discharged, aiid what

punishments are to be doled out for violators. In 2007, as part of a comprehensive revision to

those laws, the legislature enacted a provision stating that "a person ... may own, possess,

purchase, sell, transfer, transport, store, or keep any firearm" "[e]xcept as specifically provided

by the United States Consfitution, Ohio Constitution, state law, or federal law." R.C. 9.68(A). It

further provided for the recovery of costs and reasonable attorney fees by plaintiffs wlio bring

successful challenges against a municipal ordinance. R.C. 9.68(B).

The Eighth District in this case invalidated both provisions-the former for violating the

Home Rule Amendment of the Ohio Consrihition, the latter for violating separation of powers-

and its decision strayed so far from well-established precedent that this Court's review is needed

to restore the proper equilibrium between state and local lawnlaking. With respect to the

prohibition on local firearms ordinances, the appellate court plainly misapplied the general-law

test under City of Canton v. State, 95 Ohio St. 3d 149, 2002-Ohio-2005, ¶ 21, for resolving home

rule cases. It examined R.C. 9.68(A) in isolation even though the Canton test requires that the

provision be "interpreted as pai-t of [the] whole" statewide regulatory framework governing

firearms. Mendenhall v. City ofAkron, 117 Ohio St. 3d 33, 2008-Ohio-270, ¶ 27. With respect



to the attorney fees provision, the court held that the General Assembly usurped the authority of

the courts to make such awards. Yet, the awarding of attomey fees and costs has never been an

inherent power of the judicial branch. Such awards are creatures of statute and, therefore, do not

implicate separation-of-powers concerns.

These analytical errors raise substantial constitutional questions. First, the Eighth District's

home rule analysis dramatically impairs the General Assembly's authority to legislate on issues

of statewide concem. By subjecting only one component (in this case, R.C. 9.68) of a

comprehensive statutory plan to the Canton test, the appellate court has iniposed a considerable

and unwarranted burden on the State. It must now show that each particular code section (as

opposed to the collection of code sections governing the same subject matter) qualifies as a

comprehensive, statewide enactment. Unless corrected, any component of a coinprehensive

regulatory plan is now subject to challenge under the Home Rule Amendment; a municipality

could siniply pull out an individual code provision from the comprehensive plan and then attack

it as not bcing compliant with Canton.

Second, the Eighth District's separation-of-powers analysis casts a constitufional cloud

over dozens of similar fee recovery statutes in the Revised Code. The General Assembly has

specified that prevailing parties in many situations--public records requests, consumer

protection suits, child support disagreements, and age discrimination claims-are statutorily

entitled to reasonable attorney fees and costs. According to the Eighth District, those statutes are

all unconstitutional because they remove discretion from the courts to determine whether such

costs should be awarded.

Third, these questions are best answered now. Resolution of this case will provide firm

guidance to the State, municipalities, and gun owners about the legal status of local firearms
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ordinances across Ohio. All parties will have a clear understanding of their responsibilities and

duties going forward. By contrast, if the Eighth District's decision is allowed to stand, the

confusion-and the litigation-will contimte.

For these reasons, the Court should accept review and reverse the decision below.

STATEMENT OF T1IE CASE AND FACTS

A. The General Assembly enacted R.C. 9.68 to prohibit municipalities from adopting a
patchwork of local ordinances regulating the sale and possession of firearms.

The General Assembly enacted Sub. H.B. 347 ("H.B. 347") in December 2006. The bill

extensively amended and revised Ohio's firearms laws. The legislature also determined that it

"need[ed] to provide uniforni laws throughout the state" goveming firearms possession. R.C.

9.68(A). It therefore restricted the ability of political subdivisions to enact local firearms

ordinances: "Except as specifically provided by the United States Constitution, Ohio

Constitution, state law, or federal law, a person, without fiirther license, permission, restriction,

delay, or process, may own, possess, purchase, sell, transfer, transport, store, or keep any

firearm, part of a firearm, its components, and its arnniunition ." Id.

The General Assembly preserved three important areas of local control. First, by its terms,

R.C. 9.68(A) does not prohibit local ordinances that restrict the discharge of firearms. Second,

localities retain authority to "regulate[] or prohibit[] the commercial sale of firearms, firearm

components, or ammunition for firearms in areas zoned for residential or agricultural uses." R.C.

9.68(D)(1): Third, cities and townships may enact zoning ordinances "that specif[y] the hours of

operation or the geographic areas where the commercial sale of firearnis, firea:ms components,

or anununition for firearms may occur." R.C. 9.68(D)(2).



Finally, the General Assembly provided for the recovery of "costs and reasonable attorney

fees to any person, gronp, or entity that prevails in a challenge to an ordinance, rule, or

regulation as being in conflict with this section." R.C. 9.68(B).

B. The City of Cleveland sought a declaration that R.C. 9.68 was unconstitutional.

The City of Cleveland had adopted a series of ordinances regulating the possession and

registration of firearms within its municipal limits. Shortly after I-I.B. 347 came into force, the

City filed suit against the State in common pleas court, seeking a declaration that R.C. 9.68: (1)

is an unconstitutional infringement of Cleveland's home rule powers ander Section 3, Article

XVIII of the Ohio Constitution; (2) is an abuse of legislative power; and (3) violates the single-

snbject provision of Section 15(D), Article 11 of the Ohio Constitution. Following cross motions

for sunmiary judgment, the trial court ruled for the State. Citing to Ohioans,for Concealed Carry

v. Clyde, 120 Ohio St. 3d 96, 2008-Ohio-4605, the court foLmd that R.C. 9.68 "does not violate

the Home Rule Amendment of the Ohio Constitution" because it "is a general law that is part of

a comprehensive statewide legislative enactment." It further found that the General Assembly

did not abuse its legislative power in passing H.B. 347, nor did not violate the single-subject rule.

C. The court of appeals held that the General Assembly's enactment of R.C. 9.68
violated home rule and separation of powers.

The Eighth District reversed, holding that R.C. 9.68(A) violates the Home Rule

Amendment because it is not a general law under Canton. See City of Cleveland v. State (8th

Dist.), No. 92663, 2009-Ohio-5968, ¶ 29 ("App. Op."). The court held that H.B. 347 "leaves a

great deal of firearrr activity unregulated" and, therefore, is not a statewide comprehensive

legislative enactment under Canton's first prong. Id. ¶ 19. It fiirther stated that R.C. 9.68(A)

fails Canton's third and fourth prongs because it "limits legislative power of municipal

corporations" and it"does not prescribe a rule of conduct upon citizens generally." Id. ¶¶ 25, 27.
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The Eighth District also found that R.C. 9.68(B) violated separation of powers because it

"usurp[s] judicial discretion in the award of attorney's fees and costs." Id. ¶ 33. The court

complained that the law "invites unwarranted litigation and attempts to coerce municipalities into

repealing or reftising to enforce longstanding local firearm regulations." Id. ¶ 34.

Two judges concurred only in the judgnient, refusing to adopt the authoring judge's

analysis of the constitutional issues. They did not, however, issue separate opinions.

THIS CASF. PRESENTS SUBSTANTIAL CONSTITUTIONAL QUESTIONS
AND IS OF PUBLIC AND GREAT GENERAL INTEREST

A. The Eighth District's misapplication of the Canton test drastically upsets the
constitutional balance of power between the State and its municipalities.

Under the Home Rule Amendment, "[m]unicipalities shall have authority to exercise all

powers of local self-government and to adopt and enforce within their limits such local police,

sanitary and other sirnilar regulations, as are not in conflict witli general laws." Ohio Const., art.

XVIII § 3. This provision defines the relationship between the General Assembly and local

legislative bodies: 'I'he Amendment is "designed to give the `broadest possible powers of self-

government in connection with all matters which are strictly local,' but the framers of the

amendment did not want to `impinge upon matters which are of a state-wide nature or interest."'

Am. Fin. Servs. Ass'n v. Cleveland ("AFSA"), 112 Ohio St. 3d 170, 2006-Ohio-6043, ¶ 30

(citation omitted). And "where matters of statewide concern are at issue, the state retains the

power-despite the Home Rule Amendment to address those matters." Id. T 27.

In City of Canton, this Court announced a four-part test for determining wlien a state law

displaces a municipality's homerule authority: The statute "must (1) be part of a statewide and

comprehensive legislative enactment, (2) apply to all parts of the state alike and operate

uniformly throughout the state, (3) set forth police, sanitary, or similar regulations, rather than

purport only to grant or limit legislative power of a municipal corporation to set forth police,
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sanitary, or similar regulations, and (4) prescribe a rule of conduct upon citizens generally."

2002-O1-rio-2005, ¶ 21.

The Eighth District's analysis radically altered the Canton test. The court exainined R.C.

9.68 and H.B. 347 in isolation. This Court has stated, however, "that sections within a Chapter

will not be considered in isolation when determining whether a general law exists." Mendenhall,

2008-Ohio-270, T 27. All code sections dealing with the same subject matter "must be read in

pari materia to determine whether the stari.ite in question is part of a statewide regulation and

whether the chapter as a whole prescribes a rule of conduct upon citizens generally." Id.

The Eighth District's flawed analysis is best shown by its treatment of the first Canton

prong. The court found that H.B. 347 was not a conzprehensive legislative enactment because it

"leaves a great deal of flrearm activity tmrelated"-the discharge of firearms, the possession and

sale of assault weapons, the carrying of fireanns in public, the possession of firearms by minors,

the registration of handgtms, and licensure of purchasers and sellers. App. Op. ¶¶ 19-20. "I'his is

the wrong inquiry. Instead of asking whether H.B. 347 was itself a comprehensive legislative

enactment, the Eighth District should have asked whether H.B. 347 was "part of [a]

comprehensive statewide legislative regulation that relates to all [fireanns activities]." AFSA,

2006-Ohio-6043, ¶ 33 (emphasis added).

Had it done that, the appellate court would have seen that H.B. 347 is just one component

oi' a comprehensive statewide scheme governing firearms sales, possession, and use. See, e.g.,

R.C. 1547.69 (transporting or discharging firearm on vessel); R.C. 2909.08 (discharging firearm

at aircraft or airport operations); R.C. 2923.121 (possession of firearms in liquor establishment);

R.C. 2923.122 (possession of firearms in school zone); R.C. 2923.123 (possession of firearms in

courthouse); R.C. 2923.125 (licensing of handguns for concealed-carry permits); R.C. 2923.126
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(carrying of concealed handgun in public places); R.C. 2923.13 (possession of firearms by

prohibited individuals); R.C. 2923.15 (possession of firearms while intoxicated); R.C. 2923.161

(discharge of firearrns in habitation or school zones); R.C. 2923.162 (discharge of tirearms in

public places); R.C. 2329.20 (furnishing firearms to prohibited persons); R.C. 2329.201

(defacing identification marks on firearms); R.C. 2923.21 (furnishing firearms to minors); R.C.

2923.211 (purchasing of firearms by minors), R.C. 2923.22 (interstate transactions of firearms);

R.C. 2923.25 (sale of locking device at time of firearms purchase).

The Eighth District's treatment of the third and fourth prongs of the Canton test suffers the

same deficiency. The court held that R.C. 9.68 "does not establish police regulations," nor does

it "prescribe a rule of conduct upon citizens generally." App. Op. ¶¶ 25, 27. The relevant

question, however, is whether R.C. 9.68 is "part of a comprehensive regulatory plan" that

establishes police regulations and prescribes a rule of conduct upon citizens generally. AFSA,

2006-Ohio-6043, ¶ 35. IP so, the plan does not violate the Home Rule Amendment, even if one

of its components also "limit[s] [the] legislative power of a municipal corporation to set forth

police, sanitary, or similar regulations." Clyde, 2008-Ohio-4605, ¶ 50.

By fundamentally altering the Canton framework, the Eighth District has shifted the

balance of power struck by the Ohio Constitution and this Court's precedents. In any statewide,

comprehensive legislative scheme, localities such as the City of Cleveland can identify several

objectionable provisions. The appellate court's approach allows municipalities to target discrete

provisions in a legislative scheme for a home rule cballenge without any consideration of

whether the broader legislative scheme "as a whole prescribes a rule of conduct upon citizens

generally." Mendenhall, 2008-Oliio-270, ¶ 27. Such a radical departure from well-established

precedent deserves this Court's immediate attention.
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B. The Eighth District's separation-of-powers analysis casts a constitutional cloud over a
number of fee recovery statutes.

"[I]t is a judicial function to hear and determine a controversy between adverse parties, to

ascertain the facts, and applying the law to the facts, to render a final judgment." Fairview v.

Giffee (1905), 73 Ohio St. 183, 190. Accordingly, this Court has stated that "the amount of

damages" in a particular case "is a question of fact" falling within the purview of the judiciary.

Arbino v. Johnson & Johnson, 116 Ohio St. 3d 468, 2007-Ohio-6948, ¶ 74.

The Eighth District has now extended this doctrine to awards of attorney fees and costs.

The court held that R.C. 9.68(B), which provides reasonable attorney fees and costs to litigants

who prevail in challetzging a municipal firearms ordinance, is unconstitutional because it

"usurp[s] judicial discretion in the award of attorney's fees and costs," and "invites unwarranted

litigation." App. Op. ¶¶ 33-34.

The General Assembly has enacted dozens of similar statutes providing for the mandatory

award of attorney fees and costs to certain parties who prevail in litigation. See, e.g., R.C.

149.43(C)(2)(b) (public records); R.C. 163.09(G) (property appropriation); R.C. 169.08(F)

(unclaimed funds); R.C. 1305.10(E) (letters of credit); R.C. 1310.06(D) (consumer leases); R.C.

1311.011(B)(3) (home construction and purchase contract liens); R.C. 1345.75(A) (non-

conforming motor vehicle law); R.C. 2151.23(G) (child support orders); R.C. 2743.48(F)(2)

(wrongful imprisonment); R.C. 3105.18(G) (spousal support orders); R.C. 3501.90(C)(2) (voter

harassment claims); R.C. 4112.14(B) (age discrimination suits). These statutes operate in the

same manner as R.C. 9.668(B).

The Eighth District has called all these laws into question. Its decision will prompt

litigation challenging the constitutionality of fee awards and, tlrerefore, hinder efforts by

prevailing parties to collect on those awards. Given the novelty of the appellate court's ruling
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and the consequences of allowing the decision to stand, the Court should accept review of this

substantial constitutional question.

C. The constitutionality of R.C. 9.68 is a matter of public or great general interest for the
State, municipalities, and gun owners alike.

Before R.C. 9.68 took effect, no consistent rules govemed firearms possession and sales

across Ohio. Each municipality could enact ordinances banning the possession of certain

firearms, prohibiting possession of firearms in certain areas, and mandating local registration of

firearms. This led to a confusing patchwork of regulations across the State, and gun owners were

caught in the middle. For that reason, the General Assembly detennined that there was "the need

to provide uniform laws throughout the state regulating the ownership, possession, purohase,

other acquisition, transport, storage, carrying, sale, or other transfer of firearms." R.C. 9.68(A).

1'he current uncertainty over the legitimacy of municipal firearms ordinances creates

confusion for thousands of gun owners. Under R.C. 9.68, they are obligated to comply only with

the requirernents of federal and state law. Yet gun owners in the Eighth District must also heed

local ordinances, and they risk criminal penalties for noncompliance. Guidance from this Court

will clarify their legal obligations.

Resolution of this case will also benefit the State and its municipalities. Each entity will

have a firm understanding of its respective role over firearms regulation going forward, and each

entity will forgo further legislative efforts that trench on the province of the other.

The list of amici participating in the Eighth District-the National Rifle Association, six

pro-gun control organizatioris, and seven Ohio m-ariicipalities-confini-is that the

constitutionality of R.C. 9.68 is a question of public and great general interest. A conclusive

answer from this Court would benefit all parties.
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ARGUMENT

The State of Ohio's Proposition of Law No. I:

Because R. C. 9.68 is par•t of a comprehensive, statewide legislative scheme that regulates
firearms, it is a general law that displaces municipalfirearms ordinances.

Both the General Assembly and the City of Cleveland have sought to regulate firearms-an

exercise of police power that "relates to the public health and safety as well as the general

welfare of the public." Clyde, 2008-Ohio-4605, ¶ 35. The state law displaces the City's local

ordinances because it satisfies all four prongs of the Canton test: (1) it is part of a statewide and

comprehensive legislative enactment; (2) it applies to all parts of the state alike and operates

uniformly throughout the state; (3) it sets forth police, sanitary, or similar regulations, rather than

purport only to grant or limit legislative power of a municipal corporation; and (4) it prescribes a

rule of conduct upon citizens generally. 1 Canton, 2002-Ohio-2005, ¶ 21.

A. R.C. 9.68 is part of a statewide, comprehensive legislative scheme regulating firearms.

Under Canton's first prong, the challenged statute, R.C. 9.68, must be "part of [a]

comprehensive statewide legislative regulation that relates to" firearms possession. ATSA, 2006-

Ohio-6043, ¶ 33; accord Mendenhall, 2008-Ohio-270, ¶ 27. It fits the bill.

R.C. 9.68 is one component of a comprehensive legislative regime governing fireaims.

The General Assenibiy has seen fit to regulate where fireaims can be possessed, R.C. 1547.69

(vessels), R.C. 2923.121 (liquor establishments), R.C. 2923.122 (school zones), R.C. 2923.123

(courthouses), and where they can be discharged, R.C. 2909.08 (airports), R.C. 2923.16 (motor

vehicles), R.C. 2923.161 (habitation areas), R.C. 2923.162 (schoollrouses, churches, dwellings,

1 The final step of the home rule analysis "is the contlict test, which asks whether the ordinance
prohibits that which the statute permits, or vice versa." Clyde, 2008-Ohio-4605, ¶ 53. 1'he Court
need not apply the conllict test here because the City has never asserted a lack of a conflict
between its ordinances and R.C. 9.68. Rather, it simply has argued that R.C. 9.68 is not a
"general law" under the Canton test.
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charities, and public roads). State law restricts who can possess and purchase tirearms, R.C.

2923.13 (felons and incompetents), R.C. 2923.15 (individuals under the influence), R.C.

2923.211 (niinors); it prohibits defacement of identification marks on firearms, R.C. 2923.201; it

authorizes interstate firearms transactions, R.C. 2923.22; and it specifies that locking devices

shall be offered with all firearms sales, R.C. 2923.25. The General Assembly has also enacted a

comprehensive licensing regime for individuals who wish to carry concealed handguns in public,

R.C. 2923.12 to R.C. 2923.1213, and this Court affirmed that regime in Clyde.

Furthermore, R.C. 9.68 incorporates federal firearms laws into the State's legislative

scheme. See AFSA, 2006-Ohio-6043, ¶ 33 (holding that statute "was part of comprehensive

statewide legislative regulation" because, among otlrer things, it "in effect incorporated parts of'

a related federal law). And federal law contains numerous provisions governing the possession

of firearms, the use of background checks for firearms purchasers, and the licensing of

businesses that sell firearms. See 18 U.S.C. § 921 et seq.

To be sure, the majority of these statutory provisions predate the enactment of R.C. 9.68,

but that fact is of no relevance. The Court has rejected home rule challenges to limiting statutes,

similar to R.C. 9.68, that were attached by the General Assembly to preexisting statutory

schemes. For instance, in Ohio Ass'n of Private Detective Agencies v. City of North Olmsted

(1992), 65 Ohio St. 3d 242, this Court rejected a challenge to new language in R.C. 4749.09 that

prohibited local licensing requirements and fees for private investigators. The Court held that

"R.C. Chapter 4749 in its entirety does provide for uniform statewide regulation of security

persormel." Id. at 245 (emphasis added). Therefore, the challenged provision was "a general

law of statewide application." Id. Sisnilarly, in Clerinont Environmental Reclamation Co. v.

Wiederhold (1982), 2 Ohio St. 3d 44, the Court reviewed an amendment to R.C. Chapter 3734
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that proliibited municipal regulation of hazardous waste. The Court stated that the new provision

niust be interpreted next to "the other sections of R.C. Chapter 3734 ctealing with the state's

control of the disposal of hazardous wastes." Id. at 48. It then held that the entire statutory

scheme, when "read in pari materia," "is a comprehensive one." Id.

By every objective measure, the General Assembly has adopted a comprehensive

regulatory plan for firearms, and R.C. 9.68 is but one part of that plan. "I'he Eighth District's

contrary analysis rested on its mistaken belief that that State has "le[ft] a great deal of firearm

activity unregulated." App. Op. 119. To the contrary, many ol'the categories identified by the

court-"the discharge of firearms," "the registrations and licensure of firearms dealers," and

"background checks before the purchase or transfer of firearms," App. Op. ¶ 20-are regulated

by either state or federal law.

With respect to the other categories identified by the Eighth District, it is true that state law

(1) does not contain more stringent reqLUrements for assault weapons; (2) does not criminalize

firearm possession by minors (it criminalizes only purcbases); (3) does not require registration of

handgims; and (4) does not require licenses for all handgun owners (only for concealed-carry

luwdgun owners). App. Op. ¶ 20. But a state law need not regulate every aspect of a subject

matter in order to constitute a "comprehensive" enactment: "There is no requirenent that a

statute must be devoid of exceptions to remain statewide and comprehensive in effect." Marich

v. Bob Bennett Constr. Co., 116 Ohio St. 3d 553, 2008-Ohio-92, ¶ 20.

When R.C. 9.68 is considered next to the entire statewide regime governing fireaims, it

clearly satisfies the first prong of Canton.

B. The legislative scheme operates uniformly throughout the State.

No one disputes that the State's firearm laws operate uniformly throughout the State,

thereby satisfying Canion's second prong. App. Op.1( 24.
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C. The legislative scheme is an exercise of the State's police power.

Under Canton's third prong, the legislative scheme must do more than "restrict the ability

of a municipality to enact legislation." AFSA, 2006-Ohio-6043, ¶ 35. It must "`set[] forth

police, sanity or similar regulations."' Id. (citation omitted).

The Eighth District stated that "R.C. 9.68 does not establish police regulations but instead

limits legislative power of municipal corporations." App. Op. ¶ 25. The appellate court erred,

however, by examining R.C. 9.68 in isolation. It should have asked whether the statute, "as part

of a comprehensive regulatory plan," sets forth police regulations. AFSA, 2006-Ohio-6043, ¶ 35;

accord Ohio Ass'n ofPrivate Detective Agencies, 65 Ohio St. 3d at 245 (same).

When the appropriate inquiry is used, the answer is clear. As discussed above, R.C. 9.68

does not exist in a vacuum. The statute incorporates, by reference, all the provisions of "the

United States Constitution, Ohio Constitution, state law, [and] federal law" that regulate firearms

sales and possession. This comprehensive regrdatory plan is a quintessential exercise of the

State's police power. See Clyde, 2008-Ohio-4605, ¶ 50. That this scheme also includes a

restriction on municipal authority is of no moment. A legislative scheme that is "both an

exercise of the state's police power and an attempt to limit legislative power of a municipal

corporation" does not offend Canton's third prong. Id. (emphasis added).

D. The legislative scheme prescribes a rule of conduct upon citizens generally.

The fourth Canton prong requires that the legislative scheme under review "prescribe a rule

of conduct upon citizens generally." 2002-Ohio-2005, ¶ 21.

The Eighth District held that R.C. 9.68 failed this prong because it was simply "`a

limitation upon law making by municipal legislative bodies."' App. Op. ¶ 27. Again, the

appellate court erred by viewing the statute in isolation. As with the previous Canton prongs,

this fourth prong asks whether R.C. 9.68 "[is] part o£ a comprehensive and unifonn statewide
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enactment ... that prescribes a general nile of conduct." AFSA, 2006-Ohio-6043, ¶ 36; see also

Mendenhall, 2008-Ohio-270, ¶ 27 (asking "whether the chapter as a whole prescribes a rule of

conduct upon citizens generally"). The legislative scheme governing firearms, of which R.C.

9.68 is a part, passes muster. This comprehensive body of laws unquestionably prescribes a rule

of conduct for any citizen seeking to possess a firearm.

Because R.C. 9.68 is part of a statewide and comprehensive legislative enactment that

unifotmly prescribes a rule of conduct upon the citizens of Ohio with respect to the possession of

firearms, it is a general law that displaces all municipal firearms ordinances.

The State of Ohio's Proposition of Law No. 11:

The autharization for awards qf attorney fees and costs in R.C 9.68 does not violate
separation ofpowers.

Under the separation-of-powers doctrine, "`[t]he administration of justice by the judicial

branch of the government cannot be impeded by the other branches of the government in the

exercise of their respective powers."' State v. Ilochhausler (1996), 76 Ohio St. 3d 455, 463-64,

(citation omitted). Any attempt by the General Assembly "to limit the inherent powers of the

judicial branch of the government" is unconstitutional. Id. at 464.

R.C. 9.68(B) provides that "the court shall award costs and reasonable attorney fees" to a

litigant who successfully challenges a municipal firearms ordinance. The Eighth District held

that this provision violated the separation-of-powers doetrine "by usurping judicial discretion in

the award of attorney's fees and costs" and by "invit[ing] unwarranted litigation." App. Op.

¶1133-34.

This ruling is unsupportable. The General Assembly's decision to provide for the award of

attorney fees and costs does not implicate any of the judiciary's inherent powers. Courts of this

State do not have inherent authority to award attorney fees or costs to prevailing parties.

14



Traditionally, each party bears the cost of litigation. See Wilborn v. Bank One Corp., 121 Ohio

St. 3d 546, 2009-Ohio-306, ¶ 7 ("Ohio has long adhered to the `Arnerican rule' with respect to

the recovery of attorney fees: a prevailing party in a civil action niay not recover fees as a part of

the cost of litigation."). Furthermore, this Court has long recognized that "any departure from

such a deeply-rooted policy ... is a matter of legislative concern." Sorin v. Warrensville Hts.

School Dist. Bd ofL*duc. (1976), 46 Ohio St. 2d 177, 179-80 (emphasis added).

Therefore, the General Assembly acted well within its legislative authority when it

authorized the award of attorney fees and costs in R.C. 9.68, just as it has done in many other

statutes.

CONCLUSION

For these reasons, the Court should accept review and reverse the decision below.

Respectfully submitted,

RICHARD CORDRAY
Attorney General of Ohio

Solicitor qeneral
*Counser of Record
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COLLEEN CONVAY COONEY, A.J,:

Plaint:iff-appellant, the city of Cleveland ("'City"), appeals the trial court's

grant of sumnaary juclgznent to defendant-appellee, state of Oliio ("State") ciii the

City's declaratory judgmen.t action; Finding merit to the appeal, we reverse the

trial court's grant of summary jrtdgiuezrt to the State and direct that the trial

court enter sunimary judgment for t.he City, thereby declaring R.C. 9.68

iiiiconstitutioiial.

Tlus case arose in March 2007, when tkie City filed a complaint for

declaratmy judgznent challenging the constitutionality of R.C. 9.68. The

Nat:ional. Rifle Association ("NRA'') and Ohioans for Concealed Carry ("0CL")

moved to intervene as defendants and to bring cro5s-claims against the City

alleging that local f:irearm ordinances were unconstitutional.

In July 20{)7, l.?oth the City and the State moved for suznmary jiidgment.

The trial coii.rf, denied the NLiNs and OCC's n2otions to intervene, denied the

City's motion for summary judgment, and granted the Sta6c:'s niotion for

summary judgment.' The trial court found that based upon tbe Ohio Si.ipreiue

Coitrt's holding in Ohioutis for Cortcectle.d Carry t). Clyde, 12() Ohio St.3d 96,

2008-0hio-4ti05, t39irN,E.2d 9ei7, R.C, 5.68 is con:stituti.oiaaia.Atd does not violate

Y'1'he NIU and {)CC appealed the denial. of their motion to in'terveaie in Aipeal

No. J2`i35.
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the Home Rtile r'1xa3.endsn.eiit of the Cliio Constitution. The court found. that R.C.

9.68 was a"gezieral law that is part of a coniprehensive statewide legi.slat"ive

enactment." It also foiincl that Sub.H.I3. No. 347 did not violate the single-

subject ride and that the Cxeneral. Asseznbl,y did not xbuse its legislative power

in enacting the law.

The City appeals, raising tliree a.ssignnietits of error for our review.

&ctual andI'rocedural Rach^rniind

In December 2006, the Ohio Gen.eeal.Eissezi7bly passed Sub.I3.I3. No. 347,

entitled "Firearms-Conceal Carry Licenscs" The bill addressed 23 st.atutes,

amending 22 concealed carry and conctitri!ent penalty provisions and onactirig a

new staf,iite, R.C. 9.68, tivhhicli asserted that only federal or state regtilations

colitd limit Ciiioans' inclividual rig?it to bear artns. But at the time; the City had

already t;nactecl several ordinances regulating fircarnis, including Cleveland

Codified t)rdinance (C.C.O) 627.08, possession of firearms by minors; C.C.O.

627:09, possessing deadlv weapons onpublic property; C.C.{.). b27.10; pos sessing

certai.n weapons at or aboiit public places; C.C.O. 627A.02, access to f'ii•earms,

prohibiting chilclreti access to .firearans; C.C.O. 628.03., unlawful conchxct;

proliibiting possession and sale of assati.lt weapons; and. C.C.Q. 674.05,

registiazfawn oi h.andguns. Tlle C7hio Siipxeme Court had iiphold the



constitutionality of the ordinance dealing with assault weapons. .fl7iolrl v.

Cleveland (1393), 67 Oliio St:3ri. 35, 616 N.R2d 163.

Lawand Analysis

assignment of error, the City claims that the trial court erred

in aenying its niotion for sc and granting sum.mary judgment

for the State because R.C, 9.68 violates the Home Rule Amendment of'the Oliio

Constitutioil..

We. must first obserae the strong presumption that all statutes are

constitutionnl. .5`tate v. .73loonier, 122 Ohio St.3d 200, 2009-t)hi.o-2462, 909

N.E;2d 1254, 141, citing State v. Carswell, 114 Ohio St.3d 214}, 2007-t}hio-3723;

871 IN.E.2tl 547, T16, cititig Desenco, Inc. v. Akron (1999),84 Oliio St.3d 535, 538,

706 N.I+:.2d 323. 9'hus, the City bears the burden to demonstrate beyond, a

reasonable do-iibt that R.C. 3.68 is unconstit LZtional. Id., citing State v. Ferguson,

120 ()liio St.3cl7, 2003-Ohio-4824, $96 N.EL:2i3110, l(1.2; State u. Willicirai,t (2000),

88 t)hio St:3d 513, 521, 728 N.I,.2cl 342.

R.C. 9:68 states, inl3ertinent part:

"(A) The intii:viduar right to keep and bear arms, being a fundamental i ndivi d-Lial
right tliat pr.edates the United States Constittition and C)hio Constitution,
and being a constitutionally protected xight in every part of t?:kzio, the
general assemtily finds t21e need to provide uniform laws throughout the
state xegulating the ovvxzersllip, possession, pu-rchase, othcr acquisition,
traiisport, storage, carrying, sale, or otlier ta'ansfer of firearzns, their
conzpc>nen.ts; and thear ainmunition. Except as specific.ally provided by t;he

t 0 4^ 0
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LJnited States Constitution, Ohio Constitntion, state law, or fedeial law,
a pe? son, without fiu.ther license, permission, restriction, delay, or process,
ma,V owi1, possess, purchase, sell, transfer, transport, store, or keep any
firearm, partof a firearm, its components, and its atnmunition.

"(13) In addition to aizy other relief provided, the court shall a:ward costs and
reasonabl.e attorney fees to any person, group, or entity that prevails in a
chall.enge to an ordinance, rtfile, or regulation as being in confJictwit'a this

section."

A. '1`he Home Iiule.Amendnzen.t and "General Laws"

Section 3, Article XVIII of the Ohio Constitution is known as the Fiome

Rule Atne.ndmeist attd stiites as follows:

"Miiiiicipalities qhall ha4°e autlLority to exercise all powers of local
self-g-overnnierit atxl tca adopt and enforce within their liniits sut:h local
police, sanitary and other similar regulations, as are not in coxzftict witlt.

geiiez al laws."

ln short, ini.uiicipalifiiZs may exercise police and other powers so long as

they do not cc3nflict with "general laws." I3ere, the City seeks a declaratory

judgment that;=ti:C. 9.fi8 is unconstitutional because it is not a general law and

attempts to cu-tnil the City's police power•g' The City argues that with

Sub.H.B. 3•17 < ncl its new provision. R.C: 9.d$, the State did not enact a

conlprehensiv.e schenie to regulate fit.earins. `l'he City coxtcedes thal: Ohio

maintains a conirirehensive schem:e to regulate the concealed carry of.'firrearnis

l7ut not to re;tllate firearms altogether. '.Phe State counters that reacling R.C.

' We note that the City i;hallerrges the constitutionality of R.C. 9:68 without
determining whetlle.c it conflicts with any specific Ci6y ordinance.
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t3.6S together with Sulr.H.B_ No. 347 demonstrates a comprehensive sche3ne to

regulate firearms. We find the City's argument niore persuasive.

We begiu our analysis w.itli a definition of the teri.n "geiieral law." A

general law nllast (1) be part of "a statewide and comprehensive legislative

enacttnent," (2) "apply to all parts of the state alike and caperate uniforinly

throughout the state," (3) establish "police, saiiitarry, or similar regulations,

rather than purport only to grant or limit legislative power of a municipal

corporation to set forth polico, saiiitary, or s%naxlar regulations," and (4)

"prescribe a rule of conduct upon Citizens generally." Canton v. State, 95 Ohio

St.3d 149, 2002-Ohio-2005, 766 N.F+..2d 4)Fi3, syllabus, ("the G'ccratoil test").

In Cd,ycle, the Ohio Supreme Court recently coiisidered the OCC's home-

rule challenge to tb.e city of Clyde's (`<Clyd(") ordinance ba.nning deadty weapons

in city parks, alleging that it conflicted witb a general law created :€ii ll:l3. 12,

wh.-ich created a licens:ing system for the carryiiig ofcoizcealed lizzndguns. ln that

case, the ()hio Suprenie Court exaniined R.C. 2923:126(.13.), wh:ichprovides that

a licensecl'nr.indgi.in, owner "may carry a concealed handgun anywhere in tlii:s

state," e^.cept as provided :in R.C. 2923.126(I3) and (C). '1'he bill contained an

uncodifiecl section stating, "(n]o municipal corpora.tion zn ay adopt or continue in

existencc: any ordinance''` *''` that atiteinpts to restrictthe places where <iperson

possessing a valid licensa to carry a co-ncealed hanclgusi may carry a haridgun



concealeil." 2, Section 9, 150 Ohio Laws, Part II, 3390; Clydt^ at j(1 i. Soon

after, the c'i.ty of Clyde enacted an ordinance forbidding individuGils froz»,

possessing deadly weapons in city parks, regardless of whetli.er the individual

had a pei•mit to carry a concealed we2pon. 7.'he Ohio Supreme Court izivalid.ated

the Clyde ordinance, holding that although it was an exercise of Clyde's police

powers, it conflicted with R.C. 2923.126(A), a general law.

l:n reaching its concliision, the Clyde court r.easoned first that R.C.

2023.126 was part of a comprehensive and statewide legislative enactment

because alon:; witil R.C. 2923.125, it "create[d] a riglit subject to specifically

enumerated excepti.ons and, where selected by an owner, exceptions l?ased on

private property aiid etia.ployment. The General Elsseztibly, in crafting the

statute, indicated that it `FVisli[ed] to ensure uniformity throizg•hout the state

regarding " * '` t,l-ie authority granted to a person holding a license of that

nature.'>' Ii:l., cluoting An,Sub.H.:S. No. 12, Section 9, 1.50 Olsio Laws, Part II,

3390. Next, it lield that the statute applied uxiiformly statewide, becauseits

ri:tles and siaoptions applied evenly to all municipatities of the state. Third, it

was aTi exercise of the state's police tiower because it "<relates to pulalic hea.ltb

,and safety as well as the general welfare of the public;" ld., qttoting ll%Tarzcii v.

Bob Bennett (;cnstr. Co.,1.16 Ohi.o St.dd 553; 2008-C)hio-92, 880 N.E.2c1 906, l( ].h.

As to the tkiird. p7•ong, the Clyde court explained:

r F 1
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"The statt.rte "* * does more than iner.ely prevent nnuzlicipalities froni enacting
inconsistent haizdgi.m laws. It provides a progr Zm to foster proper, legal
handgt.in ownership in this state. The statute therefore represents both
an exercise of the state's police power asid an attentpt to ] intit leg-islative
power of a municipal corporation to set forth police, sanitary, or similar

regulations."

Fin.a]1y, it prescribed a rule of car.iduct.for citiLens because it required

citizens who sought to carry concealed weapons to cornply with the lieensing

procedttre.

Notably, soon after the OCC brought, its cliallenge to the Clyde ordinance

and before the Oliio. Suprente Court's decision in Clyde, the General tS.ssenihly

enacted Sub.H.B. No. 3=17, wh:ich inclttded R.C. 9.68. Clyde at $20. The Clyde

court did not hold that R.C. 9.68 was a general. law;' thougli it acknoviledged

that I.Z.C. 9_63 denionstrated the (xesteral.Assembly's inteilt to occupy thc field

of h<rrtdgim possession in Ohio. It r:autionedthat `[a] statemEtit by the Cxeneral.

Asseinbly of its intent to preempt a fielcl of legislation is a statemextit of`

legislative ixitent' that may be considered in a bonle-rLile analysis but does iiot

dispose of tlie issue." Id., ctriotingAtn. lt'in. Serus. AssrL. u. Cleveland, 3,12 Ohio

St.3d 7 70, 2006-Obio-6043, 858 N.E.2d 776, $31 (".ESFSzk").

'We aiote that the Clyde court un.p7iecll.y upheld R,C. 3.68 as it relatts to
handguns, albeit in dicta, Fvheix it ste:ted, qsJiznply put, the Getieral Assembly, by

enacting R.C..9.68(A), gave persosis in Ohio the righi; to carry a lzandgrzii tniless
federal or state law prohi.bits i;henx froiii doing so. A municipal ordina.ni.e, cannot
infrange on that broad statutor.pxight-" Id. at 1(20. But in Olydet, neither party had
challenge dt'ne constitutionality of R. C. 9.6$ and its bro s.cl preemption of anyrixu nicip al

ordznL3nce.

U^
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't'he City's constittitional challenge to R.C. 9.68 is not directed at the

State's concealed carry laws. Instead, it challenges the State's attempt to use

R.C. 9.68 as a nrechanism to preempt all local ordinances, notwithstanding the

absence of conflict between the City's local ordinances and a corresponding

general law enacted by the State.

To evaluate -vvhether R.C. 9:68 is a general law, we consider it in the

context of Sub.II.B: No. 347. See, e.g., AFSA (con5i.dering R.C. 1.6:3 in tlie

context, of Sub.H.B. 386 in a home-rule challeltige).

(1) StatcwYde.and Compreliensive Legislati.ve Enaetiner

Turning; to the first pror.lg of the Canton test, we conclude that R.C. 9.613

is not part of a statewide and comprehensive legislative enactnient: Altlioi.igh

Siib.11.13. No. 347 pertains to a matter of statowide concern, it is irot

cornt7rehensive, but leaves a gi.•eai, deal of firear.'Tn activity unregulated. Sub.El.l.3.

No. 347 includes =zmendnsents that: (1) regulate various aspects of conceal,ed

haiidg'u.n possession and firearms training programs; (2) hr oaden the defiliition

ace officers," enhancing statutory penalties for assault, falonic us assault,

ag eavated assault; (3) enhatice the statutoxy penalty for theft of a firear•rn; (2)

exempt certain individuals fi•oYn I,he prohibition lgaiizst possession of firearms

in liqLtor permit presni.ses; (5) modify the ps'ohi:bitions against illegal

conveyances or possession of deadly tiveapon.s or dangerous ordnances in school
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safety zones azid courthouses; and (6) modify the rules regardiiig transport of

loaded weapons in na.otor vehi.cles:4

But Sub.N.P. Ito. 347 leaves uzrregulated: (1) the dischar;;e of firearms,

(2) the pos4ession and sale of assault w'eapons, (3) the open carry of firearms on

public property and public places, (4) the possession asncl use of fixearms by

mit.iors, (5) the registration of handgtnis as required by the City, (6) ttie

registrations and licensure of fiiearms d:ealers, (7) pertnxt ciz° licensing

requirements before an individual purchases a hancigun, aizd. (8) baclc;;roun..d

checks befotf; the ptirchase or transfer of fireai•ms.

Even the "intent to preeinp I;"1:anguage contai:ned in R.C. U'>8 ftiils to cover

a broad ran.ge of firearm activity. It refers to the rights to "owii., Passess,

purchase, sell, transfer, transport, store, or keep any firearm," bLlt does not

address discharging firearms or openly carrying thern.

The instant case is similar to Caritoit, in which the Ohio Supreaiie Court

strucl, d own, Ti,.<;. 37f3 J..184, a statute barringlocal governments from tis ohibiting

the location of certaiui znaaufactiired. homes in areas zoned for single=family

homes. The Canton court held that the statute was ziot part of a statetixicte atxl

',Stib:1-I.I3: No. 347 describes itself as revising laws regarding possession of
concealecl handguifs, broaclc:nixxg the de.6.nition of "peace o:ff%c:ers," exemptin.;; cextaiti
individuals fiom f:uearms traiziing pirograms, incteasaxig the 1ien:alty for theZt of a
firearm iiz certain cases, and augmenting individual rights to own and use fixearnis.
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comprehensive zon J
J pia because the law was part of a chapter vai'yi7ig widely

in topic and lacked rules regarding zoning plans. Id. at `^[23-24.

In contr•ast, in e1F'S13., the tjhi.o Suprezn:e Court held that Sub:FT.B. 386,

which regulated lending practices, was a coisiprehensive law. It reasoned that

Sub.1l.I3. 386 (1) "incorporated parts of the :i;Iome Uwnersliip and Equity

Protection Act of 1994, * * * tho federal predatory-lending law," into tl-.ie Ohio

R,evised Codo a.t ]i,.C.1349:25through 1.319:37, (Z) defined covered loans through

R.C. 1349.2 i(T3), and (3) "authorized the state to `solely regulate the

business of originating, granting, servicing, and collecting loans and otlier fornis

of credit in the state and the manner in wliich any such business is conducted,

lieu of all other regulation of such activities by any n?u.nic:ipal corporatior

or other political sulxtlivisioii;' R.C. 1.63(A). (Emphasis added.)"

(2) LTzufiarm (}peration'1'hrou liout the State

It is undisputed that R.C. 9.68 meets the second prong of Ca

applies to all parts of the state and operates iiniforin:ly to every individual.

(8) I!stablising l'olice Regulations Rather thaa
(x^ antin^ox i u^itin^,e^i;slative Power

C7nde.r the third prong of ihe trandon test, a general law rnust set forth

police, sanitary, or similax x'egnlations rather than simply granting orlinliting

logisJ.ative power. In the instant caso, R.C. 9.63 does z3ot establish police

regulations ln.tt instead limits legislative povfer ofm'unic,ipal caxporarions, thiis

-^



failing to meet tla.e third prona of the Cantota test. Our reasoning on i;his prong

closely follows that of the first prong of E"antori. With R.G. 9.ti8, the State

attempts to curtail the City's home-rule police powers withtiut ciiactiilg

legislation to remedy the purported ill of a confusing "patchwork" of nii:nicipal

regulatioiis involving firearins. As outlined above, R.C.:9.68 ancl Sula:I1.I3_ No.

347, alon g wich existing state and federal (^`irearn:i regulations, leave ittany gaps.

In her concurring• opiriioil in G'titi.cinnati u. 1^3ashin, 112 Ohio St.3d 279, 2006-

()hio=6422, 859 N.i;.2d 514,5 Justice O'Coiuior stated:

"C3.hio legislation currently touches on only a handful of areas in re,ard to
firear.xis: I?roh.ibition on ownership of certain items, prohibition on
possession of iirearnis by certai,n classes of peisons, limitations on the
dischaa•ge and transport of firearr.ns, limits on places where a fireaxm nzay
1?e discharged oi possessed, sentencing rules and speci.fical,ion.s Eipplieii
when a firearnni is used or possesseil duxing conrmissioza of a crina:e,
liinitations on interstate sales, concenled-firearnz provisions, and vari.ous
laws related to things such as immunity for firearm nianufactin•ers.

"Although this inay appear to be a broad array of firearms regulation, in
pari,son to oE.her states, Ohio has bately touched upon the subject of

possession:, use, transfor, and oxvnersliip. "

As outlined above, Sut,.13.13. No. ^347 did little to i'ill in the gaps that

7usticc C?'{ onnor recognirecl. 1hus, 1L.C. 9:G8 fail.stlie tl ird prong of Gcr.7i,ton;.

sZ3astzin -was decided. the saine year Sub.FI.l3. No_ 347 was enacted.

Q^
^ {

!i! ^ i^7 `i i;'tt i) 1 iJ
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(4) F'roscrip,tionoi a Rule of Conduct for Citi.zens

Finally, R.C. 9.68 does not prescribe a rule of conduct upon citizens

generally. Like the challenecl laws in Canton, supra, Linndale v. State (199E3),

85 ®hio St_3a 52, 706 N.E.2el 1227, and I,'raungstown u. Euans (1929), 121 Oliio

St. 342,168 N.E. 844, R.C. 9.68 is "`not a geiieral law in the sense of prescribing

a rule of coziduct upon citizens genera:i.lly. It is a limitation upon law making by

municipal legislative bodies."' Canton at T134, quoting Youngstown. We

di5tingLUsh this ca.se from APSA, which helcl that Sub.I-I.F3. 386, a lirovision

similar to R.C. 9.68 and Sub.El..t3. No. 347, prescribecl a rule of cond.uct izpon

citizens because Sub.Fl.B. 386 "estab]ishe[d] rriles of conduct for all lenders i1i

Ohio and also provide(d] remedies for all consumers su.bject to predatory loaris

if lenders viol:ate[d] tloe state statute." A.L'Stl at 1136> histead, the iizsttint case

is analogous to Lirzncla(e and Youngstoi.Un.

Accorclingly, R.C. 8.68 fails to sa.tiisfy the geirer. al law test, and we conclude

that it is not a a'eiieritl law.

Because R.C. 9.6$ °GZncons titiitionally atte pL to limit municipaliti.cs'

police powers, we find that the f:rial court erred in denying tbe City's

motion for surximZry judgment.

'fhe fi:est assignment of error is sustained.

- ,^
:,j, y; :::) `_ , '^ 1 ^



Oeneral lssemblv's Abuse of Lepislative I'ower

In tlie second assignment of error, the City claims that the trial court

erred in finding tb.at the Generat Assennbly did not abuse its ,iegislative power

in enacting 1t:C. 9.68.

Section 32, L1rt'icte II of the Ohio Constitution precludes the legislature

fi-om violating tl e separation of powers by exercisingjudicial powers. In Statts

v. ffach]iar.csler (1996), 76 Ohio fft.3d455, 668 N.l+f,2d 457, the Ohio Siiprezne

Court ehplainecl.

"The principle of separatiozi of power.s is embedded in the constitutional
f'sanrework of oilr state government. The Ohio Constitution applies the
pr inciple in defi.niirg the nature and. scope of powers designated to tlie

thrree branches of the gevernment. State v. IVaruer (1990), 55 Ohio St-3d

31, 43-44, 564 N.F.2d 1£3, 31. See ,.Sttzte v. Harmon (1877), 3101iio St. 250,

25f3. It is inherent in our theory of government 'that each of the three
grand d.ivisions of t-he gUvernm:ont, mnst be protected from the
encroa.c,hsnents of the others, so far that its integrity and independence

may k7e preserved. *`` *' S. F,tGclacl u. Jemison (1986), 28 Ohio St:3d 1 fi7,

159, 28 0131'i. 250, 252, 503 N.E.2d 136, 138, quoting .liaaruiezu a. Cxiffee

(1905), 73 Ohio St. ].83, 187, 76 N.E. 865, 866,

have lZeld th.a:t `fflhe administrat:ion of justice by the judici,al brant;h of tl7.e
governmen{;carinot be iznpededkry the other branches of the government
in the exercise of their respective powers.' State ex re1. rTnhnston u.

Z'cxtcZt3ee (1981), 66 Ohio St.2d 417, 20 0.0.3r1 361, 423 N.E.2d 80,
paz•agraph c ne of'the syllabus. We have also held that `[cJourts of general
jurisdiction, whother n:a7nc=.d in the Oonstittttioii or establishetl pursuaiit
to the provisions th.erf:of, possess all powers necessary to se:c`ute and
safeg-uard the 1'ree ancl untrammeled exercise of their judacial fiznctions
and, cannot be dirocted, controlled or irnpeded. therein by other branches

i:J;1`(3G0



of the government.' (Citations omitted.) Id. at paragraph two of the

syllab us.

"'The l.egislat,ive braazch has no right to limit the znherent powers of the judicial
branch of the government. Ifate v. State (1896), 55 Ohio St. 2I0, 212-213,

45 N.E. 199, 200"

.l'i..C. 9.68(13) is offensive for two reasons. Fiirst, it violates the separation

of powers by usrarping judicial discretion in the award of attorney's fees and

costs. R.C. 9:68(B) mandates that courts award costs and "reasonable at.torney

fees to any person, group, or entity that prevails in a challenge to ali ordin ance,

rule, or xegzilati<2n as beiiag in conElic:t tivith this secti.on:"

Second,the UeneralAsse3nblyinvS.tes unwarrantetllitigation xznd?.t.teinpts

to coerce municipalities into repealing or refusing to enforce longstanding local

firearm regulations using the significantburden of financiall.itigat:a.on lienalties. 6

conflict analysis is complex, as even the Ohio Supreme ffouxt has

recognized. f3askin at Ji31. (O'Connor, J., concttrring in judginent aI1ly).

'Therefore, municipalities face a grave challe^ ge in r,onrplyii €> ,vith thi.s

laa.iv--4:hey uzixst negotiate the corlple : conflict anal_vsiy while avorclia^g a

minEtfiel.d of potential litigation tl zrt they would have to fiziance.

'The i3hio Sut>xeme Coiixtrectsntly upheldthe S tate's validinterest in prescrving
ncial sounrJness of its political siibclivi;.ions. See ()liver v. CleveZeznd Incdia.ns

I3caselicil7, Cv. 1,tcl. t?artraership, Slip C)pinion No. 2009-Ohio-503(), 1110.
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Based on the foregoing, we find that R.C. 9.68 violates the separati:on-of

powers doetritre >.d by the Ohio Constitution. Accoxclinbiy, thc! secondpou

assignment of error is siistained.

Sinale-Su.biect R;1zle,

I.ri tlie third assignment of error, the City f.urther asserts that Sub:H.I3.

No. d47 and R.C. 9.68 violate tlie otie-subject rule. We need not reach this issue

because oiir disposition of thc first two assignmetYts of error r

argument moot.

Judgnterit is reversed. The case is remanded for enti-y of summary

judg'meritfor the City.

It is ori-lered tliat appellant recover of said zxppellee costs herein taxed.

The cotirt finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue oii.t of this court directing tlie

common pleas court to carxy this judginent into execuCioiz.

A. certified copy of this entxy shall constitute the mandate pursutairt to

Ittile 27 t fthe Rules of Appellate 1?rocecl-cure. ). 1 }/-rivM:

t'>'i]al

GOLI EE.^ CC}NWAY , ONI+aY, AI7i NIS`'RA`C1VE JT.It1G
u^ -

M.L1:IOllY J. S`l'EW.F1RT, J., CONCURS IN JUDGMEN'1' O:(^rLY;
ANN 17YK1+'., J., CC)NCI7RS [N JU])CyxiV1EN`I' ONLY
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