n the
Supreme Court of Ghio

CITY OF CLEVELAND, . Case No. %/ &7

Plaintiff- Appellee, : On Appeal from the
_ : Cuyahoga County
V. : Court of Appeals,
: Eighth Appellate District
STATE OF OHIO,
: Court of Appeals Case
Detfendant-Appellant. : No. 92663

MEMORANDUM IN SUPPORT OF JURISDICTION OF
DEFENDANT-APPELLANT STATE OF OHIO

ROBERT J. TRIOZZI (0016532} RICHARD CORDRAY (0038034)
Director of Law Attorney General of Ohio
GARY S. SINGLETARY* (0037329) BENJAMIN C. MIZER* (0083089)
Assistant Director of Law Solicitor General
601 Lakeside Avenue, Room 106 *Counsel of Record
Cleveland, Ohio 44114-1077 PEARL M. CHIN (0078810}
216-664-2737 Assistant Attorney General
216-664-2663 fax 30 East Broad Street, 17th Floor
Columbus, Ohio 43215

Counsel for Plaintiff-Appellee 614-466-8980

City of Cleveland 614-466-5087 fax

benjamin.mizer@ohioattorneygeneral.gov

Counsel for Defendant-Appellant
State of Ohio



TABLE OF CONTENTS

Page

TABLE OF CONTENTS ..ot et sn e en et s sms e s en e e i

INTRODUCTION ..o e d et LA e R R e h R e e e b 1

STATEMENT OF THE CASE AND FACTS ..ot nees et csnesaesnns 3
A.  The General Assembly enacted R.C. 9.68 to prohibit municipalities from adopting a

patchwork of local ordinances regulating the sale and possession of firearms .......occovninine. 3

B. The City of Cleveland sought a declaration that R.C. 9.68 was unconstitutional .................. 4
C. The court of appeals held that the General Assembly’s enactment of R.C. 9.68

violated home rule and separation Of POWETS ..c.ccoiviiriirii i 4

THIS CASE PRESENTS SUBSTANTIAL CONSTITUTIONAL QUESTIONS AND IS

OF PUBLIC AND GREAT GENERAL INTEREST ..ot e 5
A.  The Eighth District’s misapplication of the Canforn test drastically upsets the
constitutional balance of power between the State and its municipalities......cevninicinnen. 5
B.  The Eighth District’s separation-of-powers analysis casts a constitutional cloud over a
number of Te€ TeCOVETY STAIIIES ...viiiei i ettt b e 8
C.  The constitutionality of R.C. 9.68 is a matter of public or great general interest for the
State, municipalities, and gun owners alike ... 9
ARGUMENT ...t se e st eee s e e e se s s e e ondorees st st sesonrvaa s o eanseraenssins 10

The State of Ohio’s Proposition of Law No. I:

9 0w o

Because RC. 9.68 is part of a comprehensive, statewide legislative scheme that

regulates firearms, it is a general law that displaces municipal firearms ordinances........10
R.C. 9.68 is part of a statewide, comprehensive legislative scheme regulating firearms.....10
The legislative scheme operates uniformly throughout the State ... i2
The legisiative scheme is an exercise of the State’s police power .......... 13

The legislative scheme prescribes a rule of conduct upon citizens geﬁerallj e eeeseen 13



The State of Ohio’s Proposition of Law No. I1;

The authorization for awards of attorney fees and costs in R.C. 9.68 does not violate

separation of powers.......... ettt tehtesbeeeetaate areeraeahee et eer e ae e n e e SR e a TS hea e s ad st e e s s s aeerns 14
CONCLUSTON L.ttt ettt se e s et e s es e s eaneb s on s nson e b edesraeassenbasbssneraspsssasnas 15
CERTIFICATE OF SERVICE ....ouvvuiteeumrriimeenesoneeenesisseesmsessmsmsscomsesnrsesassesssessenns unnumbered
APPENDIX

Cuyahoga County Court of Common Pleas Judgment Entry ... ceeereans Ex. 1

Eighth District Court of Appeals Opinion ......cccooviecrimir vt Ex.2

i



INTRODUCTION

This case stands at the intersection of several major constitutional issues: the fundamental
right of individuﬁis to keep and bear arms; the authority of the General Assembly to enact one
uniform, statewide framework governing the possession of firearms; and attempts of individual
municipalities to enact firearms limitations beyond that framework. The central question is
whether the Home Rule Amendment allows the City of Cleveland to trump a contrary state
statute and enact local ordinances governing the possession, sale, and licensing of firearms.

The General Assembly has long regulated gun ownership and possession: who can
purchase firearms, where they can be sold and possessed, when they can be discharged, and wheﬁ
punishments are to be doled out for violators. In 2007, as part of a comprehensive revision to
those laws, the legislature enacted a provision stating that “a person . . . may own, possess,

kLI Y

purchase, sell, transfer, transport, store, or keep any firearm” “Je]xcept as specifically provided
by the United States Constitution, Ohio COHSiituﬁOﬂ, state law, or federal law.” R.C, 9.68(A). It
further provided for the recovery of costs and reasonable attorney fees by plaintiffs who bring
successful challenges against a municipal ordinance. R.C. 9.68(B).

The Eighth District in this case invalidated both provisions—the former for violating the
Home Rule Amendment of the Ohio Constitution, the latter for violating separation of powers—
and its decision strayed so far from well-established precedent that this Court’s review is needed
to restore the proper equilibrium between state and local lawmaking. - With respéct to the
prohibition on local firearms ordinances, the appellate court plainly misapplied the general-law
test under City of Canton v. State, 95 Ohio St. 3d 149, 2002-Ohio-2005, 9 21, for resolving home
rule cases. It examined R.C. 9.68(A) in isolatién éve_n though the Canton test requires that the

provision be “interpreted as part of [the] whole™ statewide regulatory framework goveming

fircarms. Mendenhall v. City of Akron, 117 Ohio St. 3d 33, 2008-Ohio-270, § 27. With respect



to the attorney fees provision, the court held that the General Assembly usurped the authority of
tile co’uﬂs to make such awards. Yet, the awarding of attorney fees and costs has never been an
inherent power of the judicial branch. Such awards are creatures of statute and, therefore, do not
implicate separation-of-powers concerns.

These analytical errors raise substantial constitutional questions. First, the Eighth District’s
home rule analysis dramatically impairs the General Assembly’s authority to legislate on issues
of statewide concern. By subjecting only one component (in this case, R.C. 9.68) of a
comprehensive statutory plan to the Canton test, the appellate court has imposed a considerable
and unwarranted burden on the State. It must now show that each particular code section (as
opposed to the collection of code scctions governing the same subject matter) qualifies as a
comprehensive, statewide enactment. Unless corrected, any component of a comprehensive
regulatory plan is now subject to challenge under the Home Rule Amendment; a municipality
could simply pull out an individual code provision from the comprehensive plan and then attack
it as not being compliaml with Canton.

Second, the .Eighth District’s separation-of-powers analysis casts a constitutional cloud
over dozens of similar fee recovery statutes in the Revised Code. “The General Assembly has
specified that prevailing parties in many situations—public records requests, consumer
protection suits, child support disagreements, and age disctimination claims—are statutorily
entitled to reasonable attorney fees and costs. According to the Eighth District, those statutes are
all unconstitutional because they remove discretion from lhe.courts_fo determine whether such
costs should be awarded.

Third, .these questions are best answered now. Resolution of this case will provide fim

guidance to the State, municipalities, and gun owners about the legal status of local firearms



ordinances across Ohio. All parties will have a clear understanding of their responsibilities and
duties going forward. 'By contrast, if the Eighth District’s decision is allowed to stand, the
confuston-—and the litigation—wdll continue.

For these reasons, the Court should accept review and reverse the decision below.

STATEMENT OF THE CASE AND FACTS

A. The General Assembly enacted R.C. 9.68 to prohibit municipalities from adopting a
patchwork of local ordinances regulating the sale and possession of firearms.

The General Assembly enacted Sub. F1L.B. 347 (“H.B. 347”) in December 2006. The bill
extensively amended and revised Ohio’s fircarms laws. The legislature also determined that it
“need[ed] to provide uniform laws throughout the state” governing firearms possession.. R.C.
9.68(A). It therefore restricted the ability of political subdivisions to enact local fircarms
ordinances:  “Except as specifically provided by the United States Constitution, Ohio
Constitution, staie law, or féderal law, a person, without further license, permission, restriction,
delay, or process, may own, possess, purchase, sell, transfer, transport, store, or keep any
firearm, part of a fircarm, its components, and its ammunition.” Jd |

The General Assembly preserved three important areas of local control, First, by its terms,
R.C. 9.68(A) does not prohibit focal ordinances that restrict the discharge of firearms. Second,
localities retain authority to “regulate[] or prohibit[] the commercial sale of firearms, fircarm
components, or ammunition for firearms in areas zoned for residential or agricultural uses.” R.C.
9.68(D)(1). Third, cities and townships may enact zoning ordinances “that speciffy] the hours of
opcration or the geographic areas where the commercial sale of firearms, firearms components,

or ammunition for ﬁrearms'nﬁay oceur.” R.C. 9.68(D)2).



Finally, the General Assembly provided for the recovery of “costs and reasonable attorney
fees to any person, group, or entity that prevails' in a challenge to an ordinance, rule, or
regulation as being in conflict with this section.” R.C. 9.68(B).

B. The City of Cleveland sought a declaration that R.C. 9.68 was uncenstitutional.

The City of Cleveland had adopted a series of ordinances regulating the possession and
registration of fircarms within its municipal limits. Shortly after H.B. 347 came into force, the
City filed suit against the State in comumon pleas court, seeking a declaration that R.C. 9.68: (1)
is an unconstitutional infringement of Cleveland’s home rule powers under Section 3, Article
XVII of the Ohio Constitution; (2) is an abuse of legislative power; and (3) violates the single-
subject provision of Section 15(D)), Article 11 of the Ohio Constitution. Following cross motions
for summary judgment, the trial court ruled for the State. Citing to Ohioans for Concealed Carry
v. Clyde, 120 Ohio St. 3d 96, 2008-Ohio-4605, the court found that R.C. 9.68 “does not violate
the Home Rule Amendment of the Ohio Constitution” because it “is a general law that is part of
a comprehensive statewide legislative enactment.” It further found that the General Assembly
did not abuse its legislative power in passing H.B. 347, nor did not violate the single-subject rule.

C. The court of appeals held that the General Assembly’s enactment of R.C. 9.68
violated home rule and separation of powers.

The Fighth District reversed, holding that R.C. 9.68(A) violates fhe Home Rule
Amendment because it is not a general law under Canton. See City of Cleveland v. State (8th
Dist.), No. 92663, 2009-Ohio-5968, 1 29 (“App. Op.”). The court held that 11.B. 347 “leaves a
great deal of firearm activity unregulated” and, therefore, is not a statewide comprehensive
legislative enactment under Canton’s first prong. Id. 4 19. It further stated that R.C. 9.68(A)

fails Cantor’s third and fourth prongs because it “limits legislative power of municipal

corporations” and it-“does not prescribe a rule of conduct upon citizens generally.” Id. 49 25, 27.



The Eighth District also found that R.C. 9.68(B) violated separation of powers because it
“usurp[s] judicial discretion in the award of attorney’s fees and costs.” Id. § 33. The court
complained that the law “invites unwarranted litigation and attempts to coerce municipalities into
repealing or refusing to enforce longstanding local firearm regulations.” fd. § 34.

Two judges concurred only in the judgment, refusing to adopt the authoring judge’s
analysis of the constitutional issues. They did not, however, issue separate opinions.

THIS CASE PRESENTS SUBSTANTIAL CONSTITUTiONAL QUESTIONS
AND 1S OF PUBLIC AND GREAT GENERAL INTEREST

A. The Eighth District’s misapplication of the Canfon test drastically. u.psets, the
constitutional balance of power between the State and its municipalities.

Under the Home Rule Amendment, “[m]unicipalities shall have authority to exercise all
powers. of local self-government and to adopt and enforce within their limits such local police,
sanitary and other similar regulations, as are not in conflict with general laws.” Ohio Const,, art.
XVIII § 3. This provision defines the relationship between the General Assembly .and local
legislétive bodies: The Amendment is “designed to give the ‘broadest possible powers of self-
government in connection with all matters which are strictly local,” but the framers of the
amendment did not want to ‘impinge upon matters which are of a state-wide nature or interest.””
Am. Fin Servs. Ass’n v. Cleveland (“AFSA™), 112 Ohio St. 3d 170, 2006-Ohio-6043, § 30
(citation omitted). And “where matters of statewide concern are at issue, the state retains the
power—despite the Home Rule Amendment—to address those matters.” /d. §27.

In City of Canton, this Court announced a four-part test for determining when a state law
displaces a municipality’s home rule authority: The statt-it'e “must (1) be part of a statewide and
comprehensive legislative enactment, (2) apply to all parts of the state alike and operate

uniformly throughout the state, (3) set forth police, sanitary, or similar regulations, rather than

purport only to grant or limit legislative power of a municipal corporation to set forth police,



sanitary, or similar regulations, and (4) prescribe a rule of conduct upon citizens generally.”
2002-0Ohio-2005, 9 21.

The Eighth District’s analysis radically altered the Canton test. The court examined R.C.
9.68 and H.B. 347 in isolation. This Court has stated, however, “that sections within a Chapter
will not be considered in isolation when determining whether a general law exists.” Mendenhall,
2008-Ohio-270, 9§ 27. All code sections dealing with the same subject matter “must be read in
pari materia to determine whether the sfat‘ute in question is part of a statewide regulation and
whether the chapter as a whole prescribes a rule of conduct upon citizens generally.” Id.

‘The Eighth District’s flawed analysis is best shown by its treatment of the first Canton
prong. The court found that H.B. 347 was not a comprehensive legislative enactment because it
“leaves a great deal of firearm activity unrelated”—the discharge of firearms, the possession and
sale of assault weapons, the carrying of firearms in public, the possession of firearms by minors,
the registration of handguns, and lcensure of pufchasers and sellers. App. Op. 94 19-20. This is
the wrong inquiry. Instead of asking whether H.B. 347 was ifself a comprehensive legislative
enactment, the Eighth District should have asked whether H.B. 347 was “part of [a]
comprehensive statewide legislative regulation that relates to all [firearms activities].” AFSA,
2006-0Ohio-6043, § 33 (emphasis added).

Had it done that, the appellate court would have seen that H.B. 347 is just one component
of a comprehensive statewide scheme governing firearms sales, possession, and use. See, e.g.,
R.C. 1547.69 (transporting or discharging fircarm on vessel); R.C. 2909.08 (discharging fircarm
at aircraft or airport operations); R.C. 2923.121 (possession of firearms in liquor eétabiishment);
R.C. 2923.122 (possession of firearms in school zone); R.C. 2923.123 (possession of fircarms in

courthouse); R.C. 2923.125 (licensing of handguns for concealed-carry permits); R.C. 2923.126



(carrying of concealed handgun in public places); R.C. 2923.13 (possession of fircarms by
prohibited individuals); R.C. 2923.15 (possession of firearms while intoxicated); R.C. 2923.161
(discharge of firearms in habitation or school zones); R.C. 2923.162 (discharge of firearms in
public places); R.C. 2329.20 (furnishing firearms to prohibited persons); R.C. 2329.201
(defacing identification marks on firearms); R.C. 2923.21 (furnishing firearms to minors); R.C.
2923.211 (pufchasing of firearms by minors), R.C. 2923.22 (interstatc transactions of {irearms);
R.C. 2923.25 (sale of locking device at time of firearms purchase).

The Eighth District’s treatment of the third and fourth prongs of the Canton test suffers the
same deficiency. The court held that R.C. 9.68 “does not establish police regulations,” nor does
it “prescribe a rule of conduct upon citizens generally.” App. Op. 1§ 25, 27. The relevant
question, ho;wever, is whether R.C. 9.68 is “part of a comprehensive regulatory plan” that
establishes police regulations and prescribes a rule of conduct upon citizens generally. AFSA,
2006-Ohio-6043,  35. If so, the plan does not violate the Home Rule Amendment, even if one
of its components also “limit[s] [the] legislative power of a municipal corporation to sct forth
police, sanitary, or similar regulations.” Clyde, 2008-Ohio-4605, 4| 50.

By fundamentally altering the Canfon framework, the Fighth District has shifted the
balance of power struck by the Ohio Constitution and this Court’s precedents. In any statewide,
comprehensive legislative scheme, locélities such as the City of Cleveland can identify several
objectionable provisions. The appellate court’s approach allows municipalities to target discrete
provisions in a legislative scheme for a home rule challenge without any consideration of
whether the broader legislative scheme “as a whole prescribes a rule of conduct upon citizens
generally.” Mendenhall, 2008-Ohio-270, 9§ 27. Such a radical departurc from well-established

precedent deserves this Court’s immediate attention.



B. The Eighth District’s separation-of-powers analysis casts a constitutional cloud over a
number of fee recovery statutes.

“I1]t is a judicial function to hear and determine a controversy between adverse parties, to
ascertain the facts, and applying the law to the facts, to render a final judgment.” Fairview v.
Giffee (1905), 73 Ohio St. 183, 190. Accordingly, this Court has stated that “the amount of
damages” in a particular case “is a question of fact” falling within the purview of the judiciary.
Arbino v. Johnson & Johnson, 116 Ohio St. 3d 468, 2007-Ohio-6948, § 74.

The Eighth District has now extended this doctrine to awards of attorney fees and costs.
The court held that R.C. 9.68(B), which provides rcasonable attorney fees and costs to litigants
who prevail in challenging a municipal firearms ordinance, is unconstitutional because it
“usurp(s] judicial discretion in the award of attorney’s fees and costs,” and “invites unwarranted
litigation.” App. Op. 19 33-34.

The General Assembly has enacted dozens of similar statutes providing for the mandatory
award of attorney -fees and costs to certain parties who prevail in litigation. See, e.g., R.C.
149.43(0)(2)(15) (public records); R.C. 163.09(G) (property appropriation); R.C. 169.08(F)
(unclaimed funds); R.C. 1305.10(E) (letters of credit); R.C. 1310.06(D) (consumer leases); R.C.
1311.011(B)3) (home construction and purchase contract liens); R.C. 1345.75(A) (non-
conforming motor vehicle law); R.C. 2151.23(G) (child support orders); R.C. 2743.48(F)2)
(wrongful imprisonment); R.C. 3105.18(G) (spousal support orders); R.C. 3501.90(C)(2) (voter
harassment claims); R.C. 4112.14(B) (age discrimination suits). These statutes operate in the
same manner as R.C. 9.68(B).

The Eighth District has called all these laws into question. Its decision will prompt
litigation éhallenging the constitutionality of fee awards and, therefore, hinder efforts by

prevailing parties to collect on those awards. Given the novelty of the appellate court’s ruling



and the consequences of allowing the decision to stand, the Court should accept review of this
substantial constitutional question. .

C. The constitutionality of R.C. 9.68 is a matter of public or great gencral interest for the
State, municipalities, and gnn owners alike.

Before R.C. 9.68 took effect, no consistent rules governed firearms possession and sales
across Ohio. Each municipality could enact ordinances banningk the possession of certain
firearms, prohibiting possession of fircarms in certain areas, and mandating local registration of
firearms. This led to a confusing patchwork of regulations across the State, and gun owners were
caught in the middle. For that reason, the General Assembly determined that there was “the need
to provide uniform laws throughout the state regulating the ownership, possession, purchase,
- other acquisition, transport, storage, carrying, sale, or other transfer of firearms.” R.C. 9.68(A).

The current uncertainty over the legitimacy of municipal firearms ordinances creates
confusion for .thousands of gun owners. Under R.C. 9.68, they are obligated to comply only with
the requirements of federal and state law. Yet gun owners in the Eighth District must also heed
local ordinances, and they risk criminal penalties for noncompliance. Guidance from this Court
will clarify their legal obligations.

Resolution of this case will also benefit the State and its municipalities. Each entity will
have a firm understanding of its respective role over firearms regulation going forward, and each
entity will forgo further legislative efforts that trench on the province of the other,

The list of amici participating in the Eighth District—the National Rifle Association, six
pro-gun  conirol organizations, and scven Ohio municipalities—confirms that the
constitutionality of R.C. 9.68 is a qﬁestibn of public and great generai interest. A conclusive

answer from this Court would benefit all parties.



-ARGUMENT

The State of Ohio’s Proposition of Law No. I:

Because R.C. 9.68 is part of a comprehensive, statewide legislative scheme that regulates
firearms, it is a general law that displaces municipal firearms ordinances.

Both the General Assembly and the City of Cleveland have sought to regulate firearms—an
exercise of police power that “relates to the public health and safefy as well as the general
| wellare of the public.” Clyde, 2008-Ohio-4605, § 35. The state law displaces the City’s local
ordinances because it satisfies all four prongs of the Canron test: (1) it is.part of a statewide and
comprehensive legislative enactment; (2) it applies to all parts of the state alike and operates
uniformly throughout the state; (3) it sets forth police, sanitary, or similar regulations, rather than
purport only to grant or limit legislative power of a municipal corporation; and (4) it prescribes a
rule of conduct upon citizens géncrally. V' Canton, 2002-Ohio-2005, 9 21.

A.  R.C.9.68 is part of a statewide, comprehensive legislative scheme regulating firearms.

Under Canton’s first prong, the challenged statute, R.C. 9.68, must be “part of [a]
comprehensive statewide legislative regulation that relates to” firearms possession. AFSA, 2006-
~ Ohio-6043, ¥ 33; accord Mendenhall, 2008-Ohio-270, § 27. It fits the bill,

R.C. 9.68 is one component of a comprehensive legislative regime governing firearms.
The General Assembly has scen fit to regulate where firearms can be posseésed, R.C. 1547.69
(vessels), R.C. 2923.121 (liquor establishments), R.C. 2923.122 (school zones‘), R.C. 2923.123
(courthouses), and where they can be discharged, R.C. 2909.08 (airports), R.C. 2923.16 (motor

vehicles), R.C. 2923.161 (habitation areas), R.C. 2923.162 (schoolhouses, churches, dwellings,

' The final step of the home rule analysis “is the conflict test, which asks whether the ordinance
prohibits that which the statute permits, or vice versa.” Clyde, 2008-Ohio-4605, § 53. The Court
need not apply the conflict test here because the City has never asserted a lack of a conflict
between its ordinances and R.C. 9.68. Rather, it simply has argued that R.C. 9.68 is not a
“general law” under the Canfon test.

10



charities, and public roads). State law restricts who can possess and purchase firearms, R.C.
2923.13 (feloné and incompetents), R.C. 2923.15 (individuals under the influence), R.C.
2923.211 (minors); it prohibits defacement of identification marks on firearms, R.C. 2823.201; it
authorizes interstate firearms transactions, R.C. 2923.22; and it specifies that locking devices
shall be offered with all firearms sales, R.C. 2923.25. The General Assembly has also enacted a
comprechensive licensing regime for individuals who wish to carry concealed handguns in public,
R.C.2923.12 10 R.C. 2923.1213, and this Court atfirmed that regime in Clyde.

Furthermore, R.C. 9.68 incorporates federal firearms laws into the State’s legislative
scheme. See AFSA, 2006-Ohio-6043, § 33 (holding that statute “was part of comprehensive
statewide legislative regulation” because, among other things, it “in effect incorporated parts of”
a related federal law). And federal law contains numerous provisions govéming the p@ssessif)n
of firearms, the use of background checks for firearms purchasers, and the licensing of
businessés that sell firearms. See 18 U.S.C., § 921 ef segq.

To be sure, the majority of these statutory provisions predate the cnactlﬁem of R.C. 9.68,
but that fact ié of no relevance. The Court has rejected home rule challenges to limiting statutes,
similar to R.C. 9.68, that were attached by the General Assembly to preexisting statutory
schemes. For instance, in Qhio Ass'n of Private Detective Agencies v. City of North Olmsted
(1992), 65 Ohio St. 3d 242, this Court rejected a challenge to new language in R.C. 4749.09 that
prohibited local licensing requirements and fees for private investigators. The Court held that
“R.C. Chapter 4749 in iis entirety does provide for uniform statewide regulation of security
personnel.” Jd. at 245 (cmphasis added). Therefore, the challenged provision was *a general
law of statewide application.” Id. Similarly, in Clermont Environmental Reclamation Co. v.

Wiederhold (1982), 2 Ohio St. 3d 44, the Court reviewed an amendment to R.C. Chapter 3734

11



that prohibited municipal regulation of hazardous waste. The Court stated that the new provision
must be interpreted next to “the other sections of R.C. Chapter 3734 dealing with the state’s
control of the disposal of hazardous wastes.” Id. at 48. 1t then held that the entire statutory
scheme, when “read in pari materia,” “is a comprehensive one.” Id.

By every objective measure, the General Assembly has adopted a comprehensive
regulatory plan for firearms, and R.C. 9.68 is but one part of that plan. The Eighth District’s
contrary analysis rested on its mistaken belief that that State has “le[ft] a great deal of firearm
activity unregulated.” App. Op. § 19. To the contrary, many of the categories identified by the
court—“the discharge of firearms,” “the registrations and licensure of firearms dealers,” and
“background checks before the purchase or transfer of firearms,” App. Op. Y 20—are regulated
by either state or federal law.

With respect to the other categories identified by the Eighth District, it is true that state law
(1) does not contain more stringent requirements for assault weapons; (2) docs not criminalize
firearm possession by minors (it criminalizes only purchases); (3) does not require registration of
handguns; and (4) does not require licenses for all handgun owners (only for concealed-carry
handgun owners). App. Op. § 20. But a state law need not regulate every aspect of a subject
matter in order to constitute a “comprehensive” enactment: “There is no requirement that a
statute must be devoid of exceptions to remain statewide and comprehensive in effect.” Marich
v. Bob Benneti Constr. Co., 116 Ohio St. 3d 553, 2008-Ohio-92, 9 20.

When R.C. 9.68 is considered next to the entire statéwide regime governing firearms, it
clearly satisfies the first prong of Canton.

B. The legislative scheme operates uniformly throughout the State,

No one disputes that the State’s fircarm laws operate uniformly throughout the State,

thereby satisfying Canton’s sccond prong. App. Op. § 24.

12



C. The legislative scheme is an exercise of the State’s police power.

Under Canton’s third prong, the legislative scheme must do more than “restrict the ability
of a mun{cipality to enact legislation.” AFSA, 2006-Ohio-6043, 9 35. 1t must “set]] forth
police, sanity or similar regulations.” Jd. (citation omitted).

The Eighth District stated that “R.C. 9.68 dpes not establish police regulations but instead
limits legislative power of municipal corporations.” App. Op. § 25. The appellate court erred,
however, by examining R.C. 9.68 in isolation. It should have asked whether the statute, “as part
of a comprehensive regulatory plan,” sets forth police regulations. 4FS4, 2006-Ohio-6043, ] 35;
accord Qhio Ass'n of Private Delective Agencies, 65 Ohio St. 3d at 245 (same).

When the appropriate inquiry is used, the answer is clear. As discussed above, R.C. 9.68
does not exist in a vacuum. The stafute incorporates, by réference,_ all the provisions of “the
United Stateé Constitution, Ohio Constitation, state law, [and] federal law” that regulate firearms
sales and possession. This comprehensive regulatory plan is a quintessential exercise of thé
State’s police power. See Clyde, 2008-Ohio-4605, 4 50. That this scheme also includes a
restriction on municipal authority is of no moment. A legislative scheme that is “both an
exeréise of thé state’s police power and an attempt to limit legislative power of a municipal
corporation™ does not offend Cahton’s third prong. Id. (emphasis added).

D. The legislative scheme prescribes a rule of conduct upon citizens generally.

The fourth Canton prong requires that the legislative scheme under review “prescribe a rule
of conduet upon citizens generally.” 2002-Ohio-2005, § 21.

The Eighth District held that R.C. 9.68 failed this prong because it was simply “‘a
limitation upon law making by municipal legislative bodies.” App. Op. § 27. Again, the
appellate court erred by viewing the statute in isolation. As with the previous Canfon prongs,

this fourth prong asks whether R.C. 9.68 “[is] part of a comprehensive and uniform statewide

13



enactment . . , that prescribes a general rule of conduct.” 4FS4, 2006-Ohio-6043, § 36, see also
Mendenhall, 2008-Ohio-270, 1 27 (asking “whether the chapter as a whole prescribes a rule of
conduct upon citizens generally”). The legislative scheme governing firearms, of which R.C.
9.68 is a part, passes muster. This comprehensive body of laws unquestionably preécribes arule
of conduct for any citizen seeking to possess a firearm.

Because R.C. 9.68 is part of a sta;ewide and comprehensive legislative enactment that
uniformly prescribes a rule of conduct upon the citizens of Ohio with respect to the possession of
fircarms, it is a general law that displaces all municipal firearms ordinances.

The State of Ohio’s Proposition of Law No. 1L

The authorization for awards of attorney fees and costs in R.C. 9.68 does not violate
separation of powers.

Under the separation-of-powers doctrine, “*[tlhe administration of justice by the judicial
branch of the government cannot be impeded by the other branches of the government in the
exercise of their respective powers.”” Stafe v. Hochhausler (1996), 76 Ohio St. 3d 4535, 463-64,
(citation omitted). Any attempt by the General Assembl'y “to limit the inherent powers of the
judicial branch of the government” is unconstitutional. Id. at 464,

R.C. 9.68(B3) provides that “the court shall award costs and reasonable attorney fees” to a
iitigzini who successfully challenges a municipal firearms ordinance. The Eighth District held
that this provision violated the séparatien-of-powers doctrine “by usurping judicial discretion in
the award of attorney’s fees and costs” and by “invit]ing] unwarranted litigation.” App. Op.
95 33-34.

This ruling is unsupportable. The General Assemb]y"s decision.to provide for the award of
attorney fees and costs does not implicate any of the judiciary’s inherent powers. Courts of this

State do not have inherent authority to award altorney fees or costs to prevailing parties.

14



Traditionally, each party bears the cost of litigation. See Wilborn v. Bank One Corp., 121 Ohio
St. 3d 546, 2009-Ohio-306, § 7 (“Ohio has long adhered to the ‘American rule” with respect to
the recovery of attorey fees: a prevailing party in a civil action may not recover fees as a part of
the cost of litigation.”). TFurthermore, this Court has long recognized that “any departure from
such a deeply-rooted policy . . . is a matter of legislafive concem.” Sorin v. Warrensville His.
School Dist. Bd. of Educ. (1976), 46 Ohio St. 2d 177, 179-80 (emphasis édded).

Therefore, the General Assembly acted well within its legislative authority when it

authorized the award of attorney fees and costs in R.C. 9.68, just as it has done in many other

© statutes.

CONCLUSION
For these reasons, the Court should accept review and reverse the decision below.
Respectfully submitted,
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COLLEEN CONWAY COONEY, AJ.:
Plaintiff-appellant, the city of Cleveland (“City”), appeals the trial court’s
grant of summary judgment to defendant-app ellee, state of Ohio ("State”} cn the
tity's declarstory judgment action, Finding merit to the appeal, we reverse the
trial court’s. erant of summary judgment to the State and direct that the trial
court enter summary judgment for the City, theveby declaring R.C. 9.68
unconstitutional.

This case arose in March 2007, when the City filed a complaint for
declaratory judgment challenging the constitutionality of R.C. 9.68. The
National Rifle Association (‘“NRA”) and Ohioans for Concealed Carry (‘OCCT)
moved to intervene as defendants and to bring cross-claims against the City
alleging that local firearm erdinances were unconstitbutional.

In July 2007, both the City and the State moved for summary judgment.
The trial court denied the NRA’s and OC(’s motions to intervene, denied the
City’s motion for summary judgmeﬁt, and granted the Stale’s motion for
summaryjudgment.’ The trial court found that based upen the Ohio Supreme
Court’s holding in Ohioans for Concealed Carry v. Clyde, 120 Ohio St.3d 96,

9008-Ohio-4605, 896 N.18.2d 967, R.C. 9.68 is constitutional and docs not viclate

“I'he NRA and OCC appealed the denial of their motion Lo intervene in Appeal
No. 92735.



9. |
the Home Rule Amendment of the Ohio Constitution. The court found that R.C.
9.68 was a “general law that is part of & comprehensive statewide legistative
enactment.” Tt also found that SubH.B. No. 347 d;Ld not viclate the single-
subject rule and that the General Assembly did not abuse its legislative power
in enacting the law.

The (lity appeals, raising three assignments of exror for our review.

Factual and Procedural Backergund

Tn December 2008, the Ohio General Assembly passed Sub.H.B. No. 347, ’
entitled “Firearms-Conceal Catry Ticenses” 'The bill addressed 23 statuies,
amending 22 concealed carry and cehcurrént penalty provisions and enacting 4
new statute, R.C. 9.68, which asserted that only federal or state regulations
could limit Ohioans individual right to bear arms. Butl at the time, the City had
already enacted several ordinances regulating fircarme, including Cleveland
Codified Ordinance (C.C.0.) 627.08, possession of firearms by minors; C.C.0.
627.09, possessing deadly weap ons onpublic property; (.C.0.627.10, possessing
certain weapons al, or about public places; C.C.0. 627A.02, access to firearms,
prohibiting children access 1o firearms; C.C.0. 628.03, unlawfol conduct,
prohibiting possession and sale of assault Wéapo'ns; and C.C.0. 674.05,

registration of handguns. The Ohic Supreme Court had upheld the
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constitutionality of the ordinance dealing with assault weapons. Arnold v,
Clevelund (1993), 67 Ohio 8t.3d 35, 616 N.E.2d 163.

Law and Analysis

In its drst assignment of error, the City claims that the frial court erved
in denying its motion for summary judgment and granting summary judgment
for the Sﬁate because R.C. 9.68 violates the Home Rule Amendment of the Ohio
Constibution,

We must first observe the strong presum;atinﬁ that all statutes are
constitutional. State v. Bloomer, 122 Ghio 8t.3d 200, 2009-0hio-2462, 909
N.E.2d 1254, 41, citing State v. Carswell, 114 Ohio 5t.8d 210, 2007-0huo-3723,
871 N.E.2d 547, 96, citing Desenco, Inc. v. Akron (1999), 84 Ohio St.3d 535, 538,
706 N.E.2d 323. Thus, the City bears the burden to demonstrate beyond a
reasonabledoubt that R.C. 9.68is unconstitutional. Id., citing State v, Herguson,
120 Ohio St.3d 7, 2008-Ohic-4824, 896 N.1.2d 110, 112; Statev. Williams (2000),
8% Ohio 5t.3d 513, 521, 728 N.1i.2d 342,

R.C. 9.68 states, in pertinent part:

“(A) The individual right to keep and bear arms, being afondamental individual
right that predates the United States Constitution and Ohio Constitution,
and bcmg a constitutionally protected right in every part of Qhio, the
seneral assembly finds the need to provide uniform laws throughout the
state regulating the owner "-;,hlp, possession, purchase, other acquisition,

transport, storage, carrying, sale, or other transfer of firearms, thelr
components, and their ammunition. Bxcept as specifically provided by the
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United States Constitution, Ohio Constitution, state law, or federal law,
aperson, without further license, permission, restriction, delay, or process,
may own, possess, purchase, sell, transfer, transport, store, or keep any
firearm, part of a firearm, its components, and its ammunition.

“B) In addition to any other relief provided, the court shall award costs and
reasonable attorney foes to any person, group, or entity that prevailgin &
challenge to an ordinance, rule, or regulation as beingin conflict with this
section.”

A. The Home Rule Amendment and “General Laws”

Section 3, Article XVII of the Ohio Constitution is known as the Home
Rule Amendment and states as follows:

“Municipalitiess shall have authority to exercise all powers of loeal
self-government and to adopt and enforce within their limits such local
police, sanitary and other similar regulations, as are not in conflict with
general laws.”

In short, numicipalitics may exercise police and other powers so long as
they do not conflict with ‘?ge}:ieml laws” Here, thé City seeks a declaratory
judgment that .0 9.68 is unconstitutional because it is not a general law and
ati;'cﬁlpﬁ;s to curtail the City’s police powers.” The City argues that with
Sub H.B. | 347 snd its new provision R.C. 9.68, the Btate did not ensact a
comprehensive gschene to re_gi:n,].ate' firearms. The City concedes that Ohio
maintains a comprehensive scheme to regulate the concecled earry of fivearms

but not to regulate firearms a.ﬁiﬁogether. The State counters that reading R.C.

? Wo note that the City challenges the constitutionality of R.C. 9.68 without
determining whether it conflicts with any specific Cily ordinance.

AEERS
RN
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9.68 together with Sub.H.B. No. 547 demonstrates a compfehensive scheme to
regulate firearms. We find the City’s argument more persuasive.

We begin our analysis with a definition of the term “seneral law.” A
general law must (1) be part of *a statewide and comprehensive legislative
enactment” (%) “apply to all paris of the state alike and operate uniformly
throughout the state,” (3) astablish “police, sﬁllitai“y, or similar regulations,
vather than purport only to grant or Hmit legislative power of a mounicipal
corporation o set forth police, sanitary, or similar regulations,” and {(4)
“prescribe a rule of conduict upon citizens generally.” Canton v. State, 95 Ohio
St.3d 149, 2002-0Ohio-2005, 766 N.1.2d 963, syllabus, (“the Canton test”).

In Clyde, the Ohio Supreme Court recently cdﬁs’id&red the OCC’s home-
riile challenge to the ciby of Clyde’s (‘Clyde”) ordinance banning deadly weapons
in city parks, alleging that 1t conflicted with a genéral law created in H.B. 12,
which created a licenging system for the carrying of concealed handguns. Tnthat
case, the Ohio Supreme Court examined R.C.2923.126(A), which provides that
2 licensed handgun owner “may carry a concealed handgun anywhere in this
state” except as provided in R.C. 2923.126(B) and (C). The bill contained an
ancodified section stating, “Injo municipal corporation may adopt or continue in
exislence any ordinance * ¥ * that attempts to restrich the places whers a person

possessing a valid license to carry a concealed handgun may carry a handgun
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concealed” FLB. 12, Section 9, 150 Ohio Laws, Part 11, 3390; :Clycie at 417, Scon
after, the city of Clyde enacted an ﬂrdinHHCe forbidding individuals from
possessing deadly weapons in city parks, regardless of whether the individual
had a permit to carry a concealed weapon. The Ohio Supreme Court invalidated
the Clyde ordinance, holding that although it was an exercise of Clyde's police
powers, it conflicted with R.C. 2023.126(A), a general law.

In resching its conclusion, the Clyde court reasoned first that R.C.
2093.196 was part of a comprehensive and statewide legislative enactment
because along with R.C. 2923.125, it “oreate[d] a right subject to specifically
enumerated exceptions and, where selected by an owner, exceptions Lased on
private property and cmployment, The Ceneral Assembly, in crafting the
statute, indicated that it ‘wished] to ensure uniformity throughout the state
fe_gzirdmg ® % % the authority granted to a person holding a license of that
nature.” 1d., quoting Am Sub.JLB. No. 12, Section 9, 150 Ohio Laws, Part I,
3390. Next, it held that the statute applied uniformly statewide, because its
rules 'an{i exceptions applied evenly to all municipalities of the state. Thivd, it
was an exercise of the state’s police power because it “polates to public health
and sa;fczt};’,as well as the general welfare of the public.” Id., quoting Marich v.
Bob Bennett Constr. Co., 116 Ohio St.3d 553, 2008-Ohio-92, 880 N.E.2d 906, 414,

As to the third prong, the Clyde court explained:



-

“The statute * * * does more than merely prevent municipalities from enacting
inconsistent handgun laws. It provides a program to foster proper, legal
handgun ownership in this state. The statute therefore represents both
an exercise of the state’s police power and an attempt to limit legislative
power of a municipal corporation to set forth police, sanitary, or similar
regulations.”

Finally, it prescribed a rule of conduct. for citizens because it reguired
citizens who sought to carry concealod weapons to comply with the licensing
proceduré.

Notably, soon after the OCC brought its challenge to the Clyde ordinance
and before the Ohio Supreme Court’s decision in Clyde, the General Assembly
enacted Sub H.B. No. 347, which included R.C. 9.68. Clyde at §20. The Clyde
court did not hold that R.C. 9.68 was & general law,? though it acknowledged
that R.C. 0.68 demonstrated the General Assembly’s intent ta occupy the field
of handgtn possessgion in Ohio. 1t cautioned that “[a] statement by the (General
Assembly of its intent to preempt a field of legislation is a statement of
legislative intent’ that may be considered in a home-rule analysis but does not

dispose of the issue.” Id., quoting Am. Fin. Servs. Assn. v. Cleveland, 112 Obio

St.8d 170, 2006-Ohio-6043, 858 N.E.2d 776, 31 (FAFSA?).

"We note that the Clvde court impliedly upheld R.C. 9.68 as it relates to
handguns, albeit in dicta, when it stated, “[glimply put, the Gensral Asserably, by
enacting R.C. 9.68(A), gave persons in Ohio the right to carry a handgun unless
foderal or state law prohibits them from doing so. A municipal ordinance cannot
infringe on that broad statutory right” Id. at Y20. Buiin Clvde, neither party had
challenged the constitutionality of R.C, 9.68 and its broad preemption of any municipal
ordinande.

1
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The City's constitutional challengs to R.C. 9.68 is not directed at the
State’s concealed carry laws. Instead, it challenges the State’s attempt to use
R.C'. 0.68 as a mechanism to preempt all local ordinances, notwithstanding the
absence of conflict between the City's lécal ordinances and a corresponding
general law enacted by the State.

To ovaluate whether R.C. 9.68 is a general law, we congider it in the
context of SubJLB. No. 347. See, c.g., AFSA (considering R.C. 1.63 in the

context of Sub.F.B. 386.in a home-rule challenge).

(1) Statewide and Comprehensive Legislative Enactment

Turninug to the first pmng of the Canton test, we conclude that R.C, 9.68
is not part of a statewide and comprehensive 1egislativé- enactment. Although
Sub.H.B. No. 347 ;{:_»er_’séins to a matter of statewide concern, it is not
comprehensive, but leaves a great deal of firearm activity unregulated. Sub.H.B.
No. 947 includes amendments that: (1) regulate various agpects of concealed
haﬁidgun possession and fireayms traiing programs; (2) broaden the definition
of “peare officers,” enhancing statutory penaliies for assault, felonious assault,
aggravated assault; (3) enhance the statubory penalty for theft of a firearm; (4)
exempt certain individuals from the prohibition against possession of firearms
in liguer permil premises; (’6) modify the prohibitions againgt  illegal

conveyances or possession of deadly weapons or dangerous ordnances in school

ok
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gafety zones and courthouses; and (6) modify the rules regarding transport of
loaded weapons in motor vehicles*

But Sub H.B. No. 347 leaves unregulated: (1) the discharge of fircarms,
(2) the posseasion and sale of assault weap ons, (3) the open carry of firearms on
public property and public places, (4) the possession and use of firearms hy
minors, (b) the registration of handguns as required by the City, (6) the
registrations and licensure of firearms dealers, (7) permit or licensing
requirements before an individual purchases a handgun, and (8) background
checks before the purchase or transfer of firearms.

Fven the “intent to preempt” language contained in R.C. 9.68 fails to cover
a broad range of firearm activity. It _réfét's to the rights to “own, posscss,
purchase, sell, transfer, transport, stere, or keep any firearm,” but dees not
address discharging fivearms or openly cariying them.

The instant case is similar to Canton, in which the Ohio Supreme Court
struck down R.C. 3781.184, a statute barving local governments from prohibiting
the location of certam manufacmre& homes in areas zoned for gingle-family

homes. The Canton court held that the statute was not part of a statewide and

19ub H B, No. 847 describos ilsslf as revising laws regarding possession of
concealed handguns, broadening the definition of “neace officers,” exempting certain
individuals from fivearms training programs, inereasing the penalty for theft of a
firearm in cerbain cases, and augmenting fodividual rights to.own and use firearms.

3
A
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comprehensive zoning plan becavse the law was part of a chapter varying widely
in topic and lacked rules regardﬁng zoning plans. Id. at §23-24.

In contrast, in AFSA, the Ohio Supreme Court held that Sub.t1.B. 386,
- which regulated lending practices, was a comprehensive law. It reasoned that
Sub.H._B, 386 (1) “ncorporated parts of the Home OWﬂéI‘Sélip and Equity
Protection Act of 1994, * * * the federal predatory-lending law,” into the {}_hio.
Revised Code at B.C. 134925 through 1349.37, (2) defined covered loans through
R.C. 1349.25(D), and (3) “authorized the state to ‘solely * # % paorilate the
'bﬁs'iuess of originating, granting, servicing, and collecting loangand otherforms
of eredit in the state and the manner in which any éuc:h business is conducted,
# %% in lieu of all other regulation of such activities by any municipal corporation
or other political subdivision,” R.C. 1.63(A). (Emphasis added.y’

() Uniforim Operation Throughout the State

It is undisputed that R.C. 9.68 mestls the second prong of Canton. It

applies to all parts of the state and operates aniformly to every individual.

(3) Establishing Police Regulations Rather than
(Giranting or Limiting Legislative Power

Under the third prong of the Canion test, a general law must set forth
police, sanitary, or similar vegulations rather than simply granting or himiting
legislative power. In the instant case, RC. 9.68 does not establish police

regulations but instead limits legislative power of municipal corporations, thus
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failing to meef the third prong of the Canton test. Our reasoning on this prong

closely follows that of the first prong of Canton. With R.C. 9.68, the State

attempts to curtail the Cify's home-rule police powers without enacting
legislation to remedy the purported ill of a confusing “patchwork” of municipal
regulations involving firearms. As outlined above, RB.C. 9.68 and Sub.H.J3. No.

347, along with existing state and federal firearm regulations, leave many gaps.

In her concurring opinion in Cincinnati v, Baskin, 112 Ohio 8t.83d 278, 2006-

Ohio-6422, 859 N.E.2d 514.° Justice (’Connor stated:

“Ohio legislation currently touches on only & handful of areas in vegard to
firearms: Probibition on ownership of certain items, prohibition on
possession of firearms by certain classes of persons, limitations on the
discharge and transport of firearms, limits on places wherca fivearm may
be discharged or possessed, sentencing rules and specifications applied
when a firearm is used or possessed during commission of a. crime,

limitations on interstate sales, concealed-firearm provisions, and various
laws related to things stich as immunity for firearm manufacturers.

&k &

“Although this may appear to be a hroad array of firearms regulafion, in
comparison to-other states, Ohio has barely touched upon the subject of
firearm possassion, use, transfer, and pwnership.”

As outlined above, Sub.J.B. No. 347 did little to fill in the gaps that

Justice O’Connor recognized. Thus, R.C. 9.68 fails the third prong of Canton.

8Baskin was decided the saime year Sub H.B. No. 347 was enacted.

50618
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(4) Prescription of a Rule of Condugt for Cifizens

Finally, R.C. 9.68 does not prescribe a rule of conduct upon citizens
generally. Like the challenged laws in f)‘cmﬁon, supra, Linndale v. Stade (1999),
85 Ohio St.3d 52,706 N.E.2d 1227, and Youngslown v. Euvans (1629), 121 Ohio
St 342, 168 N.E. 84&, R.C. 9.68is “nol a gencral law in the sense of prescribing
a rule of conduct upon citizens generally. Ttis a limitation upon law making by
municipal legislative bodies.” Canton at 34, quoting Youngstown. We
distinguish this case from AFSA, which held that Sub H.B. 386, a provision
similar to R.C. 9.68 and Sub.H.B. No. 347, prescribed a rule of conduct upon
citizens because Sub H.B. 886 “establisheld] rules of conduet for all lenders m
Ohio and also provide[d] remedies for all consumers sutbjoct to predatory loans
if lenders violate[d] the state statute.” AFSA at 936. Instead, the instant case
is analogouy to Linndale and .Ysu.ngstawn.

Accordingly, R.C. 9.68 fails to satisfy the general law test, and we conclude
that it is not a general law.

Because R.O. 9.68 unconstitutionally attempts to hinit municipalities’
hame-rule police powers, we find that the trial court erred in denying the City's
motion for sm.ﬁmeiry judgment.

The first assignment of excor is sustained.



-13-

General Assemb%v’s Abuse of Legislative Power

In the second assignment lof ervor, the City claims that the trial court
erred in finding that the General Assembly did not abuse its legislative power
in enacting I{C .68,

Section 82, Article 1 of the Ohio Constitution precludes the legislature
from violating the separation of powers by exercising judicial powers. In State
v. Hochhausler (1996), 76 Ohio 5t.3d 455, 668 N.K.2d 457, the Ohio Supreme
Court explained:

“The principle of separation of powers is embedded in the constitutional
framework of our state government. The Ohio Constitution applies the
principle in defining the nature and scope of powers designated to the
three branches of the government. State v. Warner (1990), 55 Ohio 5t.3d
31, 43-44, 564 N.Ji.2d 18, 81. See State v. Harmon (1877), 31 Ohio 5t. 250,
258. It ig inherent in our theory of government ‘that each of the three
grand divisions of the povernment, must be profected from the
encroachments of the others, so far that its integrity and independence
may be preserved. ¥ * ¥ .S, Euclidv. Jemison (1986), 28 Ohio St.3d 157,
159, 28 OBR 250, 252, 503 N.E.2d 136, 138, quoting Fairview v. Giffee
(1805), 73 Ohio St. 183, 187, 76 N.1. 865, 866.

“We have held that ‘[ithe administration of justice by the judicial branch of the
government cannot be impeded by the other branches of the governiment
‘1 fhe exercise of their respoctive powers” Stafe ex rel. Johnston v.
Toulbee (1981), 66 Ohio qt.od 417, 20 0.0.8d 861, 428 N.E.2d 80,
paragraph one of the gyllabus. We have also held that ‘[clourts of general
jurisdiction, whether named in the Constitution or established pursuant'
to the provisions thereof, possess all powers necessary to secure and
safeguard the free and untrammeled exercise of their judicial finctions
and eannot be divected, controlled or impeded therein by other branches
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of the government. (Citations omitted.) Id. at paragraph two of the
syllabus.

“The legislative branch has no right to limit the inherent powers of the j udieial

branch of the government. Hale v, State (1896), 55 Ohio St. 210, 212-213,

45 NLE. 189, 200.7

R.C. 9.68(B) is offensive for two reasons. First, it violates the separation
of powers by usurping judicial diseretion in the award of attorney’s fees and
costs. B.C. 0.68(B) mandates that courts award costs and “reasonable attorney
fees to any person, group, or entity that prevails in cl challenge toan ordinance,
rule, or regulation as beéing in conflict with this section.”

Qecond, the General Assembly invites unwarranted litigation el‘l}d_atte-xﬁpts
to coerce municipalities into repealing or refusing to enforce longstanding local
firearm regulations using the significant burden of financial litigation penalties.’
The conflict” analysis is complex, as even the Ohio Supreme Court has
vecopnized. Baskin at 431 (O'Connor, J., concurring in judgment only).
Therefore, munieipalities face a grave challenge in (_:@mpljving with this
law—they must negotiate the complex conflict analysig while avoiding a

_ minefield of potential litigation that they would have to finance.

“Phe-Ohio Supreme Cotrt reeontly upheld the State’s validinterest in proserving
the ﬁnancial soundness of its politizal stbdivisions. Bee Oliver v. Clevelond Indians
Baseball Co. Titd. Partnership, Slip Opinion No. 2008-Ohio-5030, 10.
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Based on the foregoing, we find that B.C. 9.68 violates the separation-of-

powers doctrine espoused by the Ohio Constitution. Accordingly, the seeond
assignment of error is sustained.

Single-Subiject Rule

In ﬂle- third assignment of error, the City fuﬁher asserts that Sub.H.B.
No. 347 and R.C. 9.68 violate the one-subject rule. We need not reach this issue
bocause our disposition of the first two assignments of error renders this
argument moot.

Judgment is reversed. The case is remanded for entry of summary
judgrnent for the City.

Tt is ordered that appellant recover of said appellee costs herein taxed.

The court finds there were reasonahble grounds for this appeal.

Tt is ordered that a special mandate issue out of this court directing the
coramon pleas eourt to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pumumt to

i

Rule 27 of the Rules of Appellate Procedure. FILED Aln o DR
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MELODY J. STEWART, J., CONCURS IN JUDGMENT ONI fx.’.;
ANN DYKE, J., CONCURS IN JUDGMENT ONLY :
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