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INTEREST OF THE AMICUS CURIAE NFIB

Mandatory Pregnancy Leave Would Unfairly Burden Small Business.

The Commission claims that its interpretation of its regulations imposing mandatory
pregnancy leave constitutes sound policy that will not burden small businesscs such as those
represented by NFIB. Setting aside the argument that it is for the General Assembly, not the
Commission, to establish sound policy, the Commission’s claim that small businesses will not be
unduly burdened 1s simply wrong.

The Commission first implies that the burden on employers (particularly small
employers) is insignificant because “only 4.8% of employed women give birth in a given year,
and only 3.1% of employees (men and women) lake leave to carc for a new child.” Of course, if
thesc low percentages indicate an insignificant issue, why is such a regulation needed in the first
place to address such a ‘minor’ problem? Clearly, it is because while the overall numbers may
not be great, the burden on the particular entities who are affected is significant.

In fact, these low percentages demonstrate exactly why it is small employers who suffer
the most. A large employer will only have a small percentage of its workforce taking pregnancy
leave at any given time, and has a larger pool of workers that can assume some of the duties of
the absent employee. But for a small employer with five employees, one absent employee
constitutes 20% of its workforce. A small employer who is unfortunate enough to have two
employees entitled to mandatory pregnancy leave with compelled job reinstatement may well be
forced out of business,

Appeliee next argues that that a mandatory leave requirenent would not harm employers

becausc it is generally cheaper to give a current employee leave than to terminate employment

' Appellee’s Brief at 38.
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and find a 1'ep1accmcnt.2 This “we know what’s best for you and you don’t” position is not a
legal argument at afl. Amicus NFIB Small Business Legal Center docs not dispute there may be
times where this is true, and in those instances, employers large and small will act in their own
best interests and provide such leave even without a regulatory mandate from the Commission.
But that is no excuse for the Commission to usurp its authority and create a one-size-fits-all rule
based on how it thinks small businesses should rum.

Moreover, this argument is circular because if it truly is to the benefit of employers to
offer such leave, why is a regulation required at all? The reality, of which the Commission 1s
well-aware, is that there are times when it will no benefit the employer, which is why the
Commission seeks to make this requirement mandatory in afl cases, not just those that are to the
benefit of both parties.

Finally, Appellee argues that the “reasonablencss™ requirement in the regulation would
not be a burden at all, but a “virtue rather than a vice.™ In essence, Appellee is implying in this
section of its brief that “reasonable” in this context permits consideration of the rclative
hardships placed on the employer. This contradicts the Commission’s position elsewhere in its
brief that OAC 4112-5-05(G) requires leave in all cases and that the only allowable analysis of
what is “reasonablc” is how long is rcasonable for that specific woman.® Appellee claims at
page 3 that it is unreasonable under any standard for a new mother to return to work in three
days. Likewise, Appellee notes on page 39 that “‘[r]easonableness’ will differ depending on
each woman’s situation . . .. and that the difference between “what is reasonable for one new

mother versus another should be determined by medical necessity . . ..” No mention is made on

? Appellee’s Bricf at 39.
> Appellee’s Brief at 38-39.
* Appellee’s Brief at 37-39.
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the burden on the employer. In sum, Appellee clearly takes the position that there is an absolute
entitlement to “leave for a reasonable period of time,” regardless of the burden on the employer.

But when arguing about the burden placed on small employers, Appellec points to a
“reasonable’” requirement in other arcas of the law that simply is not applicable to the absolute
requirement contained in the regulation in question. With respect to the “reasonable person”
standard of negligence law, the issue is one of the judgment to be used in daily activities, not the
creation of a mandatory entitlement. As noted infia, the Americans with Disabilities Act and
some of Ohio’s laws contain express legislative provisions and/or legislative history requiring
“affirmative action” in the form of reasonable accommodations.” But that is not the case here.

Tn any event, Appellee’s contradictory arguments regarding reasonableness give no
guidance to either the Court or employers. Thus, the Commission’s Administrative Regulations
are not only improper as explained herein, but barmful and destructive to all Ohio employers.
Accordingly, the NFIB and its members ask this Court to reject the Commission’s interpretation
of R.C. 4112.01(B) and strike down O.A.C. Section 4112-05-5(G).

SUMMARY OF REPLY

The Merit Brief of Appellee Ohio Civil Rights Commission (“Appellee’s Brief”) is
analytically dependent upon a single flawed conclusion -- that the “because of pregnancy™
Janguage contained in the federal Pregnancy Discrimination Act (“PDA”) and Ohio Revised
Code 4112.02 mandates that pregnancy leave be provided to all pregnant employees. Absent this
conclusion, the reasonable period of leave requirement created by the Ohio Civil Rights

Commission in OAC 4112-05-5(G) would be invalid.

5 As noted above, Ohio’s prohibition against disability discrimination was based upon the
Rehabilitation Act of 1973, which contained an extensive scheme requiring affirmative
accommodation of disabled individuals in the public realm.

3
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Appellee’s “because of” argument is flawed because it ignores the actual statutory
language; ignores the relevant legislative history of the PDA, from which Revised Code
4112.02(A) was derived; and distorts the relevant case law virtually beyond recognition. With
respect to the legislative history, Appellee relies upon sweeping generalizations rather than
examining the actual holding of the seminal case that gave rise to the PDA. This same pattern is
repeated with Appellee’s recitation of the relevant casc law. Again and again, Appellee’s Brief
resorts to selective use of vague, aspiraﬁonal dicta from those cases, while ignoring the actual
holdings of those cases. The result is a complete distortion of the Pregnancy Discrimination Act,
and, by extension, Revised Code 4112.02(A), which cannot withstand examination.

A) Proposition of Law I: R.C. 4112.01(B) does not require employers to provide leave to
employees who are absent, whether the absence results from childbirth or any other

medical reason, as long as the employer applies its policy the same for all medical
ahsences.

In 1979, Ohio enacted Ohio Revised Code 4112.01(B), which murrored the langnage of
the newly enacted PDA. Both the language of the Ohio statute and the legislative history of the
PDA show that the statute does not require employers to provide pregnancy leave to cmployees,
as long as the employer applies its leave policy the same for all “similarly situated employees.”
Sce Derungs v. Wal-Mart Stores, Inc. (C.A.6, 2004), 374 F.3d 428, 436 (Ohio was following the
rationale for the federal PDA when it enacted R.C. 4112.01(B)).

1. Appellee’s Analysis Of The Legislative History and Casc Law Surrounding the
PDA 1s Flawed.,

Appellee’s Brief repeatedly asserts that the Pregnancy Discrimination Act was enacted by
Congress to prohibit gender-neutral restrictions on leave that resulted in the denial of leave o

pregnant females.® This is simply false. It is also the critical analytical aspect of this case

© Appcllee’s Brief at 1-2, 4, 15-16.
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because Appellee acknowledges that Revised Code 4112.02(B) provides the same rights as the
PDA, and that OAC 4112-05-5(G) would be invalid if it exceeded the mandate of 4112.02(B).
Thus, if Appellee’s interpretation of the PDA fails, so does its requirement that employers must
provide leave for a “reasonable period of time” for pregnant employees.

Appellee acknowledges, as it must, that Congress enacted the PDA in response to the
decision of the U.S. Supreme Court in General Electric Co. v. Gitbert.! Yet, Appellee’s Brief
never bothers to discuss the actual holding of that case, or the issue presented. The reason is
obvious — a look at the actual issue at stake in Gilbert leads a more narrow interpretation of the
resultant PDA than that which Appecllee is asserting here. Gilbert was not, as Appellee argues,
an endorsement of neutrality that was subscquently rejected by the PDA. Rather, Gilbert
endorsed affirmative discrimination against pregnancy, and the PDA was later enacted to set a
“floor” of neutrality towards pregnancy so that it was treated the same as other medical
conditions.

As noted in Amicus’ Opening Brief,? the specific issuc in Gilbert was whether it was
lawful for an employer to carve-out pregnancy from other medical conditions in terms of
eligibility for employer provided disability benefits. The Court in Gilbert held that
discrimination “because of pregnancy” did not constitute discrimination “because of sex,” which
was prohibited under Title VII. In other words, because Title VII contained no explicit
prohibition against pregnancy discrimination, employers were free to treat pregnancy in a non-

neutral manner, and lawfully discrimination against pregnant employees.” Accordingly, the

7(1976), 429 U.S. 125, 97 S.Ct. 401, 50 L.Ed.2d 343.

8 Brief of Amicus Curiae National Federation of Independent Businesses Small Business Legal
Center, pp. 7-8.

? While this conclusion may appear nonsensical today, the rationale of some at that time was that
pregnancy was a “voluntary” medical condition that did not deserve the same protection as

5
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Court in Gilbert held that the pregnancy carve-outs at issue were not discrimination becausc of
sex, and therefore were lawful. Congress enacted the PDA to reverse that decision by equating
discrimination because of pregnancy with discrimination becausc of sex.

But Appellee’s cursory analysis of Gifbert ignores this and falsely claims that “Congress
enacted the PDA to reverse Gilbert’s understanding of neutrality or equality under Title Vi
As noted previously, the issue in Gilbert was not one of “neutrality” towards pregnancy, but of
affirmative discrimination against pregnancy. Since the PDA was enacted to reverse Gilbert, the
PDA changed the law to make pregnancy a protected status regarding discrimination to the same
degree as race, color, religion, sex and other classifications. Thus, the PDA made unlawful
employment policies that differentiate employment actions based solely on pregnancy.

Had the issue in Gilbert been a denial of disability benefits to a pregnant employee
because of a facially-necutral employment policy, the “reversal” of Gilbert by the PDA would
have the meaning argued here by Appellee. But that is not the case, and the NFIB Amicus’
interpretations of Gilbert and the PDA urged herein are the only one that can withstand legal
scrutiny. As noted by Justice O’Connor in Aflen v. Totes/Isotoner Corp., “[t]he essential
command of the PDA is that an employer must maintain the same neutrality towards an
employee’s pregnancy as it would an employee’s race, gender, or other protected classes.”™!
Appellee also cites to two other decisions of the U.S. Supreme Court, neither of which

contains a shred of language requiring employers to provide anything to pregnant employees

beyond what they provide to other employees. In California S. & L. Assn. v. Guerra,'” the solc

“involuntary” medical conditions. The PDA rejected this, and so included “pregnancy” as one of
the specific “because of” protection in Title V1L

19 Appeliec’s Brief at 4.

1123 Ohio $t.3d 216, 2009-Ohio-4231, 426 (O’ Connor, J., concurring).

12(1987), 479 U.S. 272, 107 S.Ct. 683, 97 L.Ed.2d 613

6
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issue at stake was the legality of a California statute that went beyond the requircments of the
PDA by mandating pregnancy leave, regardless of what leave the employer provided to other
employees. The claim was brought by males who claimed that such a “pregnancy preference”
constituted “reverse discrimination” against males in violation of Title VII’s prohibition against
discrimination based upon sex and pregnancy.

As noted in Amicus’ Opening Brief, Guerra held the “pregnancy preferences” enacted by
California did not violate Title VII because the PDA (which imposed neutrality relative to
pregnancy) was intended to be a “floor beneath which pregnancy disability benefits may not
drop, not a ceiling above which they may not rise.”? But rather than recognizing that the PDA is
a “floor” that requires neutrality but permits preferential treatment, Appellce argues that the
PDA, and by extension Ohio Revised Code 4112.02(B), mandates pregnancy leave. This is
simply an attempt to bypass the Ohio General Asscmbly and impose the California statute’s
pregnancy affirmative preferences at issue in Guerra into the PDA and the Ohio Revised Code
4112.02(B). This is wrong both as a matter of legislative history and common sense. Cf. Alfen,
supra, 2009 Ohio-4231, 944 (O’ Connor, J., concurring) (“The FEPA and the PDA mandate that
an employer treat pregnancy with neutrality, but not preferentially.”)

Appellee’s citation to Newport News Shipbuilding and Dry Dock Co. v. EEOCY is
another example of twisting vague dicta while ignoring the central issue of the case. The sole
issue in Newport News was whether pregnant spouses of male employees were entitled to the
same benefits as pregnant employees. The Court held that, under the PDA, spouses were entitled
to pregnancy benefits on the same basis as spouses were entitled to coverage for other medical

conditions. Newport News did not reject the principle of neutrality — it endorsed it. Not

13 Opening Brief at 10-11.
14(1983), 462 U.S. 669, 103 S.Ct. 2622, 77 L.Ed.2d 89

7
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surprisingly, Appellee was unable to provide a single quote or statement from that opinion
stating that an employer is required 1o provide a certain level of benefits to pregnant employees.
Instead, it simply twists the Court’s acknowledgment that the purpose of the PDA was to
guarantee the “floor” of neutrality to pregnancy into a requirement for mandatory preferences.

With no direct citations to any U.S. Supreme Court cases endorsing its view of the PDA,
Appellee falls back on the false assertion that federal case law is “repletc” with cases that support
its position.]5 But to support this assertion, Appellee manages to cite the sum (otal of only fwo
cases. The first is a 1981 decision from the D.C. Circuit, and the second is a 1988 decision from
a Kansas state court.'®

The truth is that the overwhelming weight of the case law holds exactly the opposite, and
in fact endorses Amicus® and Appellant’s interpretation of the PDA. Amicus’ Opening Brief
truly was “replete” with citations to federal circuit courts, including the Sixth Circuit, that have
rejected Appellee’s argument and found that the PDA requires only that employers treat pregnant
employees the same as other employees similarly-situated in their ability or inability to work,
and does not require any certain level of benefits."”

Finally, Appellee argucs that this Court should follow the alleged lead of three other state
courts in relation to those states’ pregnancy discrimination laws. Appellee argues that these
states have held that “because of” language found in the PDA and in 4112.02(B) mandates leave
for pregnant employees. However, there are two problems with this argument. First, Ohio does

not follow the lead of other states on this issuc.'® Indeed, as Appellce admits elsewhere, the

1> Appellee’s Brief at 19.

¢ Appeliee’s Brief at 20.

" NFIB Opening Brief at 12 n.25.

'8 Appellee cites three Ohio cases at 22-23 of its brief for this claim. The cases discuss the
interpretation of real estate tax statutes, which have nothing to do with Ohio’s pregnancy

8
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Federal PDA law “guides Ohio” on this issue. See Plumbers & Steamfitters Joint
Apprenticeship Com. v. Ohio Civil Rights Commn. (1981), 66 Ohio St.2d 192. Federal law
rejects Appellee’s assertion and endorses Amicus NFIB’s position on this issue.”

Furthermore, the three cases which Appellee cites from three other states actually
disprove Appellee’s point. In 1975, prior to the enactment of the Pregnancy Disability Act,
Montana passed a statute specifically mandating maternity leave by employers. Subsequently, in
1976, the federal government enacted the PDA in response to the Gilbert case. In 1980, the
Miller-Wohl Company challenged the Montana mandatory maternity leave statute, claiming that
it was pre-empted by the Federal PDA. The Montana Supreme Court concluded that the PDA
did not invalidate the mandatory language of the Montana Statute; but neither did the Montana
statute broaden the PDA to require mandatory leave. See Miller-Wohl Co., Inc. v. Commr. of
Labor and Industry (1984), 214 Monl. 238, 257-62, 692 P.2d 1243, vacated, 479 U.S. 1050, 107
S.Ct. 919 (1987). This is the same conclusion that the United States Supreme Couurt later
reached in Guerra when it concluded that, although the PDA did not require pregnancy leave, a
state statute could do so. Of course, Ohio Rev. Code 4112 mirrors the PDA, not the California
statute in Guerra or the Montana statute in Miller-Wohl. Therefore, Miller-Wohl s irrelevant.

Appellee also cites Kan. Gas and Elec. Co. v. Kan. Commn. on Civil Rights (1988), 242
Kan. 763, 750 P.2d 1055. In that case, a male employee of KCEC had injured his shoulder and
had run out of sick time. When he was unable to return to work, he was terminated. He then
claimed that his employer’s pregnancy leave policy should entitle him to time off for his
shoulder injury or be declared invalid as sex discrimination. This was the Guerra argnment once

again, except that rather than challenging a preference provided by statute, the plaintiff was

discrimination statutes,
' NFIB Opening Brief at 5-12.
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challenging whether a preference provided by an employer’s voluntarily-adopted pregnancy
leave policy violated Title VII. Not surprising, the Kansas Supreme Courl rejected this
argument. Using the same “similarly-situated” analysis derided by Appellee throughout its
Brief, the Court concluded that if a female employee or a pregnant employee had “a shoulder
injury like Williams,” it was “uncontroverted her request for leave of absence would have been
denied just as Williams’ request was.” Jd. at 768. Thus, this case also had nothing to do with
reading a mandatory leave requirement into the text of the PDA.

Appellee then cites Sam Teague, Lid. v. Haw. Civil Rights Commn. (1999), 89 Hawaii
269, 971 P.2d 1104. Unlike Ohio’s statute on this issue, Hawaii’s law covered all employers,
whereas Ohio covers only employers with at least four employees. In Teague, the employer only
raised the issue of what constituted a “reasonable” amount of leave time due lo the pregnancy or
childbirth. The Hawaii Supreme Court specifically noted that “Employer does not challenge the
validity of these administrative rules . . . .” Id. at 278 n.7 (emphasis added). In this case, the
validity and interpretation of the Ohio administrative regulations is exactly what is being
challenged. Further, in this case, Appellant and the NFIB Amicus urge this Court to follow the
Sixth Circuit’s interpretation of the PDA, not a Hawaii court’s interpretation of a Hawaii statute.
If the Court does so, as it should, it must conclude that the Commission may not impose a
mandatory leave policy upon Ohio employers without a specific statutory mandate from the Ohio
legislature.

The legislative history and relevant case law rejects Appellee’s interpretation and
espouses Appellant’s and NFIB Amicus’ interpretation. Ohio Rev. Code 4112.01(B) does not

mandate pregnancy leave or allow the Commission to impose such a leave policy on employers.

10
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2. Appellee’s Textual Analysis of “Because of” Pregnancy is Flawed.

Swimming upstream against the overwhelming current of legislative history and federal
case law inlerpreting the PDA, Appellee retreats to creating a false syllogism around the phrase
“hecause of” pregnancy. According to Appellee’s argument, “an employer has only two options
when an employee is unable to return to work due to recent childbirth: 1) allow leave until the
employee recovers, or 2) fire her for absentecism because of the birth.” Appellee then
triumphantly asserts that only the first option is consistent with the PDA and Revised Code
4112.02(B).%

But in fact, there is a third option — treat the pregnant employee the same as other
employees similarly situated “in their ability or inability to work.” Cf. R.C. 41 12.01(B). Itis
only this third option that is completely consistent with the legislative history and case law of the
PDA, beginning with the issue of legislative carve-outs in Gilbert, the “floor, not a ceiling”
mandate of Guerra, and moving on to the langnage of Revised Code 4112.02(B).

Likewise, it is this common-sense option of treating pregnant employecs the same as
other employees that provides the answer to Appellee’s hypothetical employer hanging out a
sign saying “Pregnant women need not apply.” Contrary to Appellee’s assertion, such a sign
would violate both the PDA and Revised Code 4112.02(B) under Amicus’ and Appellant’s
interpretation of Revised Code 4112.02(B) becausc it singles out pregnant employees. The
actual “sign” that such an employer could legally hang out might read “applicants needing
significant amounts of leave in their first six months of employment need not apply.” That sign,
while perhaps appearing harsh to some applicants, would be perfectly legal because it1s

pregnancy-neutral.

2 Appellee’s Briefat 11.

i1
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Of course, the Ohio Legislature could pass a law to mandate specific and immediaté
lcave requirements for all employers, either limited just to pregnant employees (as California did
in the Guerra case) or covering all employees. However, the Legislature has not done so.
Therefore, the Commission may not do so.

Appellee next tries to evade the actual language of the second sentence of R.C.
4112.01(B) by misstaling it as the “equal treatment sentence.” Interestingly, those words never
appear in the statute and Appellee never even quotes the actual sentence which rcads:

Women affected by pregnancy, childbirth, or related medical conditions shall be

ireated the same for all employment-related purposes, including receipt of

benefits under fringe benefit programs, as other persons not so affected but

similar in their ability or inability to work . . ..

R.C. 4112.01(B) (emphasis added). Appellee argues that the “similarly-situated”
phrase must grant additional substantive rights in addition to the “because of” language in
{he first sentence or else it would be “redundant”. But in fact, Appeliee’s own strained
offorts Lo twist Revised Code 4112.02(B) to its purposes provide a perfectly logical
alternate explanation for that language. The “similarly-situated” language of 4112.02(B)
is simply explanatory language intended to elarify the “because of” language in the first
clause of 4112.02(B), and was used quitc reasonably in that regard in Kansas Gas. 1tis
intended to prevent the exact type of misinterpretation in which Appellec is engaging
lhere.

As this Court is well-aware, claims of discrimination “because of” a protected status

routinely involve the question of whether the alleged victim was “similarly-situated” to persons

not in that protected class who allegedly received more favorable treatment.”’ The two phrases

2 See, e.g., Kroh v. Continental Gen. Tire, Inc. (2001), 92 Ohio St. 3d 30, 31, 748 N.E.2d 36
(plaintiff must show that she “was similarly situated to the non-protected employee in all

12
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are not in opposition, but rather, the latter simply provides an additional, more specific
framework as guidance for analyzing such claims.

Moreover, both phrases commonly appear in the barden-shifting approach of proving
discrimination as described in McDonnell Douglas Corp. v. Green.”™ This is just as applicable to
this claim of pregnancy discrimination as it is to claims of other types of discrimination.
Appellee is correct in arguing that this burden-shifting approach is inapplicable to claims
involving direct, per se discrimination. A perfect example of such a per se discrimination claim
would be Appellee’s own hypothetical of the employer hanging out a sign saying “pregnant
women need not apply.” Such a sign singles out pregnancy and is discriminatory on its face.
But where an cmployer fails to provide leave for any employees bascd on neutralty-applied
criteria, pregnant employees are not singled-out, and there is no per se discrimination.

By contrast, a sign saying “employees requiring significant leave in the first six months
of cmployment need not apply” presents a different question entirely because it would not
constitute facial discrimination against pregnant employees. A pregnant applicant could still
prevail on such a claim if she could demonstrate that the facial neutrality was, in fact, a pretext
for discrimination, and that in practice, other individuals “similarly-situated” in their ability or
inability to work were receiving leave. Perhaps the applicant could demonstrate that (1) a male
employee was permitted time off in the first six months of employment to recover from a sports
injury and (2) a pregnant woman was denied equivalent leave during the first six months of
employment to recover from childbirth. Likewise, the employee in this case was frec to use this

same burden-shifting approach to try to demonstrate that Patalaska Oaks’ leave policy was a

relevant respects” to prevail on her claim that she was discriminated against “because of” her
ender.).
2(1973), 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668.
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sham, and that non-pregnant employees really weré permitted to take leave even though they had
no entitlement to FMLA leave. However, Appcllee did not make this claim,

Previously, in the lower courts, the Commission based its interpretation of the “similarly-
situated” phrasc on the 1996 Sixth Circuit decision of Ensley-Gaines v. Runyon (C.A.6, 1990),
100 F.3d 1220, That argument was expressly rejected by the Sixth Circuit in Reeves v. Swift
Transportation Co. (C.A. 6, 2006), 446 F.3d 637. Appellee ncver mentions the Reeves cas;: in
its bricf and never responds to this Amicus’ discussions of the “similarly-situated” clause set
forth in Amicus’ opening brief at pages 13 through 16.

Appellee’s final “because of” argument cites to disability law, and how employers may
be required to grant reasonable periods of leave for disabled employees. But the Americans with
Disabilitics Act contains an affirmative requirement to make a “reasonable accommodation” that
is utterly lacking in revised Code 411 2.02(B).2 Likewise, Ohio’s own prohibition against
disability discrimination (R.C. 4112.02), which also requires “reasonable accommodations,” was
based on the pre-existing federal Rehabilitation Act*® which itself contained an express
requirement for affirmative action in favor of disabled individuals.”® The affirmative textual
requirement for affirmative action in favor of disabled employees found both in the 1991

Americans with Disabilities Act and in the Rehabilitation Act of 1973 is simply not present in

2 42 U.8.C. §12112(b)(5)(A) (declaring unlawful “not making reasonable accommodations to
the known physical or mental limitations of an otherwisc qualified applicant.”).

2 See Elek v. Huntington National Bank (1991), 60 Ohio St.3d 135, 138-39, 573 N.E.2d 1056
(recognizing that Ohio courts are competent to adjucate claims under the federal Rehabilitation
Act in part because of their familiarity with analogous state claims); S.5. v. E. Ky. Univ. (C.A.6,
2008), 532 F.3d 445, 452-453 (noting that the relevant protections of the Rehabilitation Act and
the Americans with Disability Act are identical.).

2529 11.8.C. §793(a) (“Any contract in excess of $10,000 entered into by any Federal department
or agency for the procurement of personal property and nonpersonal services (including
construction) for the United States shall contain a provision requiring that the party contracting
with the United States shall take affirmative action to employ and advance in employment
qualified individuals with disabilities.”) (emphasis added).
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4112.02(B) with respect to pregnancy discrimination,

Appellee’s conclusion that the “because of pregnancy” language contained in the PDA
and in Revised Code 4112.02(B) mandates pregnancy leave ignores the statutory language itself,
the legislative history and all relevant federal case law. The only reasonable conclusion from
those sources is that the statute neither dictates mandatory pregnancy leave nor permiis the
Commission to mandate it.

B) Proposition of Law II: R.C. 4112.01(B) does not allow the Commission to implement
regulations which would require Employers to provide pregnancy leave to employees, as
long as the employer applies any leave policy the same for all medical absences.

Therefore, OAC 4112-5-05(G) is invalid because the Commission interprets il to require
employers to provide leave to pregnant employees.

Appellee’s proposition of law number two claims that the Commission’s own
administrative regulations merely implement “the statute’s mandate” to provide reasonable
leave. Of course, the statute does not mandate reasonable leave, and the Commission’s
administrative regulations far exceed its authority.

In its Opening Brief, Amicus offered a possible reconciliation of the apparently
conflicting provisions within OAC 4112-5-05(G) which 1) permit employers to deny leave to
pregnant employees who had not met a length of service requirement, yet contradictorily
2) require employers to offer a reasonable period of leave to all pregnant employees even if they

% Amicus’ suggested interpretation would

are ineligible for leave under the employers policy.
also reconcile the administrative code with the statute. Appellee’s Brief, however, rejects any
such resolution, arguing that the “leave for a reasonable period of time” mandate found in

subsection (G)(2) trumps other language appearing in that subsection, other subsections, and in

the statute,

2 Amicus NFIB Opening Br. at 21-26.
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As noted supra, there is no statutory basis for this mandatory leave requirement in either
the PDA or Revised Code 4112.02(B), or in the legislative hislory or case law of either statute.
Nor can the “construed liberally” language of R.C. 4112.08 justify expanding substantive rights
under Ohio law beyond the federal statutes upon which those Ohio statutes were admittedly
based.?’ The statute simply requires the same treatment for persons “similar in their ability or
inability to work . . . . It does not mandate preferential treatment as do the statutes n other
states such as California and Montana. The Commission cannot impose regulations to
implement the statutes of other states it believes are good policy for Ohio.

As noted in Amicus’ Opening Brief, an administrative agency such as the Ohio Civil
Rights Commission does not have the power to dictate policy, only to develop and administer
policy enacted by the lesc,fisdamire.:18 By mandating an affirmative obligation that does not exist in
the statute, the Commission has dictated policy rather than merely developing and administering
the Legislature’s and Governor’s policy. The Commission apparently cannot accept that the
compromises of the legislative process could have resulted in a statute that does not actually
mandate pregnancy leave in all situations, Yet, Revised Code 4112.02(B) contains no such
mandate. The Legislature, if it so chose, could mandate such a requirement, and then the
Governor could sign it. But neither the Legislature nor the Governor has taken such action, and
neither the Commission nor this Court can do so without that statutory mandate.

The Commission secks to distinguish the striking of an administrative regulation by this
Court in the D.A.B.E. case by claiming that while the administrative agency in that case had a

narrow scope of legislative authority, the Commission’s scope of authority under Revised Code

27 See, e.g., Plumbers & Steamfitters Joint Apprenticeship Com. v, Ohio Civil Rights Comma.
2 D AB.E. Inc. v. Toledo-Lucas Cty. Bd. of Health (2002), 96 Ohio St.3d 250, 2002-Ohio-4176,
773 N.E.2d 536
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4112 is broader. But in fact, it would be difficult to imagine a scope of authority greater than the
one given to the Lucas County Board of Health by Revised Code 3709.21, which authorized
local boards to “make such orders and regulations as are necessary for its own government, for
the public health, the prevention or restriction of disease, and the prevention, abatement, or
suppression of nuisances.” Yet, this Court took a common-sense approach in D.4.B.£. and
determined that banning smoking was a question of public importance demanding a weighing of
costs and benefits that is the proper province of the General Assembly, not an unelected
administrative body.3 0

Appellee’s own argument demonstrates the wisdom and propriety of the General
Assembly, not the Commission, making this important policy decision. The Appellee’s Briel
contains a recitation of the dire consequences of invalidating this regulation, analyzes and weighs
the burdens on business, analyzes the burden on individuals and tries to measure the costs and
benefits to sociely. The Commission then concludes that the benefits of its proposed policy
outweigh the burdens . Yet it is this exact type of analysis that is the province of the elected
General Assembly, not the unelected Ohio Civil Rights Commission. The General Assembly
can take public input, study the proposed legislative language, debate il publicly, allow both
chambers to propose language, and then submit it to the Governor for his signature or veto. The
Commission had no role in creating the underlying policy or the language chacting it.

While the Commission tries to discount D.4.B.E., that decision is the only Supreme Court
case on this legal issue, and the Commission does not provide any alternative case authority to
suggest a different analysis. [t simply claims that it, unlike the Board of Heaith in D.A.B.E., can

pretty much do whatever it wants, Appellec then concludes that “[b]ecause the statute itself

22 1d. at 18.
% A smoking ban was later passed into Ohio law by initiative pctition.
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mandates the provision of a reasonable period of leave for pregnant employces, Commission’s
enactment of regulations that correspond to that mandate is well within the balance of its
authority.” See Appellee Br. at 34. But the statute nowhere includes a “mandate” for a
“reasonable period of leave for pregnant employces . . ..”

Because the statute docs not mandate pregnancy leave and does not evidence a clear
policy to that effect, this Court should strike any and all provisions of OAC 4112-5-05(G) that

purport to require employers to provide leave to pregnant employees.

CONCLUSION

For all the above reasons, Amicus NFIB Small Business Legal Center urges the Court to
(1) reject any interpretation of R.C. 4112.01(B) that purports to require employers to provide
guaranteed leave to pregnant employces, unless the employer offers such leave to other
employees who are similarly-situated in all relevant respects and (2) declarc OAC 4112-5-05(G)
to be invalid as in conflict with R.C. 4112.01(B).

Respectfully submitted,
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