
1N THE SUPREME COURT OF OHIO

OHIO CIVIL RIGHTS COMMISSION,
CASE NO. 2009-

Respondent,

vs.

NURSING CARE MANAGEMENT OF
AMERICA, INC. d/b/a/ PATASKALA
OAKS CARE CENTER,

Petitioner.

0756

On Appeal from the Fifth
Appellate District

Court of Appeals Case No. 08CA0030

REPLY BRIEF OF AMICUS CURIAE NATIONAL FEDERATION OF INDEPENDENT
BUSINESS

SMALL BUSINESS LEGAL CENTER
IN SUPPORT OF PETITIONER NURSING CARE MANAGEMENT OF AMERICA, INC.,

d/b/a/ PATASKALA OAKS CARE CENTER

Patrick M. Dull (Bar No. 0064783)
Assistant Attorney General
Civil Rights Section
30 East Broad Street, 15th Floor
Columbus, OH 43215
Tel: (614) 466-7900
Fax: (614) 466-2437
Cotarzselfor Oliio Civil Rights Commission

Jan E. Hensel (Bar No. 0040785)
Dinsmore & Shohl LLP
191 W. Nationwide Blvd., Suite 300
Columbus, OH 43215
Tel: (614) 221-8448
Fax: (614) 221-8590
Counsel forNursing Care Management of
Anzeri

11E,(.; ^;

PORTER WRIGHT 1VI(JRRIS & ARTHUR LLP

Jeffrey J. Wcbcr (Bar No. 0062235)
David C. Tryon (Bar No. 0028954)
925 Euclid Avenue, Suite 1700
Cleveland, OII 44115
Tel: (216) 443-9000
Fax: (216) 443-9011
Counsel for Amicus Curiae National
Federation ofIndependent Bassiness Sntall
Business Legal Center

Robeit Charles Pivonka lI (Bar No. 0067311)
Rolf & Goffinan Co., LPA
30100 Chagrin Boulevard, Suite 350
Pepper Pike, OH 44124
Tel: (216) 514-1100
Fax: (216) 514-0030
Cou.nsel for Amicus Curiae Ohio Health Care

CLERK OF COURT
s UC^^^m E , _ ^ ^ ^ i r-f EO QI-qj

CLEVELANU/38987I 109

'-3 1 II17 . _

^ r.F F,X (.;l t,Oii pi T
f'FfEIVIE: (',()t)pt ( Of 011I(3 =



TABLE OF CONTENTS

Page

TABLE OF AUTHORITIES .. .................................................................................................. ii

INTEREST OF THE AMICUS CURIAE NFIB .......................................................................I

Mandatory Pregnancy Leave Would Unfairly Burdetz Small Business .........................1

SUMMARY OF REPLY ...........................................................................................................3

A) Proposition of Law I: R. C. 4112.01(B) does not require employers to provide
leave to employees who are absent, whether the absence results fi-ona childbirth

or any other medical reason, as long as the eniployer applies its policy the

same for all medical absences . .........................................................................................4

1. Appellee's Analysis Of Tlie Legislative Histoiy and Case Law
Surrounding the PDA is Flawed . .............................................................................4

2. Appellee's Textual Analysis of "Because of' Pregnancy is Flawed . ....................11

B) Proposition of Law II: R.C. 4112.01(B) does not allow the Commission to
iniplement regulations which would require Enaployers to provide pregnancy
leave to etnployees, as long as the employer applies any leave policy
the same for all medical absences. Therefore, OAC 4112-5-05(G) is irzvalid
because the Conaniission interprets it to require employers to provide leave
to pregn an t employees. ...................................................................................................14

CONCLUSION ........................................................................................................................18

RhB ELABitPH zB8



TABLE OF AUTHORITIES

Pake

Cases

Allen v. Totes/Isotoner Coyp., 123 Ohio St.3d 216, 2009-Ohio-4231 ............................6, 7, 9, 12

California S. & L. Assn. v. Guerra (1987), 479 U.S. 272, 107 S.Ct. 683,
97 L.Ed.2d 613 ..........................................................................................................................6, 7

D.A.B.E., hac. v. Toledo-Lucas Cty. Bd. ofHealth (2002), 96 Ohio St.3d 250,
2002-Ohio-4176, 773 N.E.2d 536 .........................................................................................16, 17

Derungs v. Wal-Mart Stores, fnc. (C.A.6, 2004), 374 F.3d 428 ...................................................4

Elek v. Huntington Natl. Bank (1991), 60 Ohio St.3d 135, 573 N.E.2d 1056 ............................14

F.ns•ley-Gaines v. Runyon (C.A.6, 1996), 100 F.3d 1220 ............................................................14

Gen. Elec. Co. v. Gilbert (1976), 429 U.S. 125, 97 S.Ct, 401, 50 L.Ed.2d 343 .................5, 9, 11

Kan. Gas and Elec. Co. v. Kan. Commn. on Civil Riglats (1988), 242 Kan. 763,
750 P.2d 1104 .............................................................................................................................10

Kroh v. Continental Gen. Tire, Inc. (2001), 92 Ohio St.3d 30 ...................................................12

McDonnell Douglas Corp. v. Green (1973), 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 .....13

Miller-Wohl Co., Inc. v. Commr. of Labor and Industry (1984), 214 Mont. 238,
692 P.2d 1243 ...............................................................................................................................9

Newport News Shipbuildirig and Dry Dock Co. v. EEOC (1983), 462 U.S. 669,
103 S.Ct. 2622, 77 L.Ed.2d 89 ......................................................................................................7

Plunibers & Steamfitters Joint Apprenticeship Com, v. Ohio Civil Rights Commn.
(1981), 66 Ohio St.2d 192 .......................................................................................................9, 16

Reeves v. Swift `I'ransp. Co. (C.A.6, 2006), 446 F.3d 637 ..........................................................14

Sam Teague, Ltd. v. Ilaw. Civil Rights Commn. (1999), 89 Haw. 269,
971 P.2d 1104 .............................................................................................................................10

CLIIVELAND138997I1.04 ii



Statutes

Section 12112, Title 42, U.S.C ...................................................................................................14

Section 793, Title 29, U.S.C .......................................................................................................14

R.C. 4112.02 ....................................................................................................................... passim

R.C. 4112.01 . ...................................................................................................................... passim

R.C. 3709,21 ...............................................................................................................................16

Regulations

Ohio Adm. Code 4112-5-05 .. ............................................................................................. passim

C6BVHJ.AND138989 1 v oa



INTEREST OF THE AMICUS CURIAE NPIB

Mandcitorv Pregnancv Leave Would Unfairlv Burden Small Business.

The Commission claims that its interpretation of its regulations imposing mandatory

pregnancy leave constitutes sound policy that will not burden small busincsses such as those

represented by NFIB. Setting aside the argument that it is for the General Assembly, not the

Commission, to establish sound policy, the Commission's claim that small businesses will not be

unduly burdened is siniply wrong.

'1'he Commission first implies that the burden on employers (particularly small

einployers) is insignificant because "only 4.8% of employed women give birth in a given year,

and only 3.1% of employces (men and women) take leave to care for a new child."i Of course, if

these low percentages indicate an insignificant issue, why is such a regulation needed in the first

place to address such a`minor' problem? Clearly, it is because while the overall numbers may

not be great, the burden on the particular entities who are affected is significant.

hi fact, these low percentages denionstrate exactly why it is small employers who suffer

the most. A large employer will only have a small percentage of its workforce taking pregnancy

leave at any given time, and has a larger pool of workers that can assume some of the duties of

the absent einployee. But for a small employer with five employees, one absent employee

constitutes 20% of its workforce. A small employer who is unfortunate enough to have two

employees entitled to mandatory pregnancy leave with compelled job reinstatement may well be

forced out of business.

Appellee next argues that that a mandatory leave requirement would not harm einployers

because it is generally cheaper to give a current employee leave than to terminate employment

Appellee's Brief at 38.
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and find a replacement.z This "we know what's best for you and you don't" position is not a

legal argument at all. Amicus NFIB Small Business Legal Center does not dispute there may be

times where this is true, and in those instances, employers large and small will act in their own

best interests and provide such leave even without a regulatory mandate from the Commission.

But that is no excuse for the Commission to usurp its authority and create a one-size-fits-all rule

based on how it thinks small businesses should ivn.

Moreover, this argument is circular because if it truly is to the benefit of employers to

offer such leave, why is a regulation required at all? The reality, of which the Commission is

well-aware, is that there are times when it will not benefit the employer, which is why the

Commission seeks to make this requirement mandatory in all cases, not just those that are to the

benefit of both parties.

Finally, Appellee argues that the "reasonableness" requirement in the regulation would

not be a burden at all, but a"virtue rather than a vice."3 In essence, Appellee is nnplying in this

section of its brief that "reasonable" in this context permits consideration of the rclative

liardships placed on the employer. This contradicts the Commission's position elsewhere in its

brief that OAC 4112-5-05(G) requires leave in all cases and that the only allowable analysis of

what is "reasonable" is how long is reasonable for that specific woman.4 Appellee claims at

page 3 that it is unreasonable under any standard for a new mother to return to work in three

days. Likewise, Appcllee notes on page 39 that "`[rleasonableness' will differ depending on

each woman's situation . . .," and that the difference between "what is reasonable for one new

mother versus another should be detennined by medical necessity. ...." No n7ention is made on

2 Appellee's Brief at 39.
3 Appellee's Brief at 38-39.
4 Appellee's Brief at 37-39.

2
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the burden on the employer. In sum, Appellee clearly takcs the position that there is an absolute

entitlement to "leave for a reasonable period of time," regardless of the burden on the employer.

But when arguing about the burden placed on small employers, Appellee points to a

"reasonable" requirement in other areas of the law that simply is not applicable to the absolute

requirement contained in the regulation in question. With respect to the "reasonable person"

standard of negligence law, the issue is one of the judgment to be used in daily activities, not the

creation of a maudatory entitlement. As noted infra, the Arnericans with Disabilities Act and

sorne of Ohio's laws contain express legislative provisions and/or legislative history requiring

"affinnative action" in the fonn of reasonable accommodations.s But that is not the case here.

ln any event, Appellee's contradictory arguments regarding reasonableness give no

guidance to either the Court or employers. Thus, the Conunission's Administrative Regulations

are not only improper as explained herein, but hannful and destructive to all Ohio employers.

Accordingly, the NF1B and its nienibers ask this Court to reject the Commission's interpretation

of R.C. 4112.01(B) and strike down O.A.C. Section 4112-05-5(G).

SUMMARY OF REPLY

The Merit Brief of Appellee Ohio Civil Rights Commission ("Appellee's Brief') is

analytically dependent upon a single flawed conclusion --- that the "because of pregnancy"

language contained in the federal Pregnancy Discrimination Act ("PDA") and Ohio Revised

Code 4112.02 mandates that pregnancy leave be provided to all pregnant employees. Abscnt this

conclusion, the reasonable period of leave requirement created by the Ohio Civil Rights

Commission in OAC 4112-05-5(G) would be invalid.

5 As noted above, Ohio's prohibition against disability discrimination was based upon the
Rehabilitation Act of 1973, which contained an extensive scheme requiring affinnative
accommodation of disabled individuals in the public realm.

3
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Appellee's "because of' argument is flawed because it ignores the actual statutory

language; ignores the relevant legislative history of the PDA, from which Revised Code

4112.02(A) was derived; and distorts the relevant case law virtually beyond recognition. With

respect to the legislative history, Appellee relies upon sweeping generalizations rather than

examining the actual holding of the seminal case that gave rise to the PDA. This same pattern is

repeated with Appellee's recitation of the relevant case law. Again and again, Appellee's Brief

resorts to selective use of vague, aspirational dicta from those cases, while ignoring the acthial

holdings of those cases. The result is a complete distortion of the Pregnancy Discrimination Act,

and, by extension, Revised Code 4112.02(A), which cannot withstand examination.

A) Proposition of Law 1: R. C. 4112.01(B) does not require employers to provide leave to
enaployees who are absent, whether the absence results from childbirth or any other
medical reason, as long as the employer applies its policy the same for all medical
absences.

In 1979, Ohio enacted Ohio Revised Code 4112.01(B), which mirrored the language of

the newly enacted PDA. Both the language of the Ohio statute and the legislative history of the

PDA show that the statute does not require employers to provide pregnancy leave to employees,

as long as the employer applies its leave policy the same for all "similarly situated employees."

See Derungs v. Wal-Mart Stores, Inc. (C.A.6, 2004), 374 F.3d 428, 436 (Ohio was following the

rationale for the federal PDA when it enacted R.C. 4112.01(B)).

1. Appellee's Analysis Of The Legislative History and Case Law Surzoundina the
PDA is Flawed.

Appellee's Brief repeatedly asserts that the Pregnancy Discrimination Act was enacted by

Congress to prohibit gender-neutral restrictions on leave that i-esnlted in the denial of leave to

pregnant females.G This is sirnply false. lt is also the critical analytical aspect of this case

6 Appellee's Brief at 1-2, 4, 15-16.

4
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because Appcllee acknowledges that Revised Code 4112.02(B) provides the same rights as the

PDA, and that OAC 4112-05-5(G) would be invalid ifit exceeded the niandate of4112.02(B).

Thus, if Appellee's interpretation of the PDA fails, so does its requirement that employers must

provide leave for a "reasonable period of time" for pregnant employees.

Appellee acknowledges, as it must, that Congress enacted the PDA in response to the

decision of the U.S. Supreine Court in General Electric Co. v. Gilbert.7 Yet, Appellee's Brief

never bothers to discuss the actnal holding of that case, or the issue presented. The reason is

obvious - a look at the actual issue at stake in Gilbert leads a more narrow interpretation of the

resultant PDA than that which Appellee is asserting here. Gilbert was not, as Appellee argues,

an endorsement of neutrality that was subseqnently rejected by the PDA. Rather, Gilbert

.)"innative discrimination against pregnancy, and the PDA was later enacted to set aendorsed af

"floor" of neutrality towards pregnancy so that it was treated the same as other medical

conditions.

As noted in Arnicus' Opening Brief,8 the specific issue in Gilbert was whether it was

lawful for an empl.oyer to carve-out pregnancy from otlier medical conditions in terms of

eligibility for employer provided disability benefits. The Court in Gilbert held that

discr-imination "because of pregnancy" did not constitute discrimination "because of sex," which

was prohibited under Title VII. In other words, because Title VII contained no explicit

prohibition against pregnancy discrimination, employers were free to trcat pregnancy in a non-

neutral manner, and lawfully discriminatiou against pregnant einployees.9 Accordingly, the

(1976), 429 U.S. 125, 97 S.Ct. 401, 50 L.Ed.2d 343.
Brief of Aniicus Ctu'iae National Federation of Independent Businesses Small Business Legal

Center, pp. 7-8.
' While this conclusion may appear nonsensical today, the rationale of some at that time was that
pregnancy was a "voluntary" medical condition that did not deserve the sanie protection as

5
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Court in Gilbert held that the pregnancy cave-outs at issue were not discriniination because of

sex, and therefore were lawful. Congress enactcd the PDA to reverse that decision by equating

discrimination because of pregnancy with discrimination beeause of sex.

But Appellee's cursory analysis of Gilbert ignores this and falsely claims that "Congress

enacted the PDA to reverse Gilbert's understanding of neutrality or equality under Title VII."10

As noted previously, the issue in Gilbert was riot one of "neutrality" towards pregnancy, but of

affirmative discriinination against pregnancy. Since the PDA was enacted to reverse Gilbert, the

PDA changed the law to make pregnancy a protected status regarding discrimination to the same

degree as race, color, religion, sex and other classifications. Thus, the PDA made unlawful

employinent policies that diffcrentiate employinent actions based solely on pregnancy.

Had the issue in Gilbert been a denial of disability benefits to a pregnaut employee

because of a facially-neutral employment policy, the "reversal" of Gilbert by the PDA would

have the meaning argued here by Appellee. But that is not the case, and the NFIB Amicus'

interpretations of Gilbert and the PDA urged llerein are the only one that can withstand legal

scrutiny. As noted by Justice O'Connor in Allen. v. Totes/Isotoner Corp., "[t]he essential

command of the PDA is that an eniployer must maintain the same neutrality towards an

employee's pregnancy as it would an employee's race, gender, or other protected classes.", ^

Appellee also cites to two other decisions of the U.S. Supreme Court, neither of which

contains a shred of language requiring ernployers to provide anything to pregnant employees

beyond what they provide to other employees. In California S. & L. Assn. v. Gacerra,1z the sole

"involuntary" medical conditions. The PDA rejected this, m7d so included "pregnancy" as one of
the specific "because of' protection in Title VII.
10 Appellee's Brief at 4.
" 123 Obio St.3d 216, 2009-Ohio-4231, ¶26 (O'Connor, J., concurring).
12 (1987), 479 U.S. 272, 107 S.Ct. 683, 97 L.Ed.2d 613

6
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issue at stake was the legality of a Califoniia statute that went beyond the requirements of the

PDA by mandating pregnancy leave, regardless of what leave the employer provided to other

employees. The claim was brought by males who claimed that such a "pregnancy preference"

constituted "reverse discriininaion" against inales in violation of Title VII's prohibition against

discrimination based upon sex and pi-egnancy.

As noted in Amicus' Opening Brief, Guerra held the "pregnancy preferences" enacted by

California did not violate Title VII because the PDA (which nnposed neutrality relative to

pregnancy) was intended to be a "floor beneath which pregnancy disability benefits may not

drop, not a ceiling above which they may not rise."13 But rather than recognizing that the PDA is

a "floor" that requires neutrality but permits preferential treatnient, Appellee argues that the

PDA, and by extension Ohio Revised Code 4112.02(B), mandates pregnancy leave. This is

simply an attempt to bypass the Ohio General Assembly and impose the California statute's

pregnancy affirmative preferences at issue in Guerra into the PDA and the Ohio Revised Code

4112.02(B). This is wrong both as a matter of legislative history and common sense. Cf. Allen,

supra, 2009 Ohio-4231, ¶44 (O'Connor, J., concurring) ("The FEPA and the PDA mandate that

an employer treat pregnancy with neutrality, but not preferentially.")

Appellee's citation to Newport News Shipbuilding and Dry Dock Co. v. EEOC14 is

another exainple of twisting vague dicta wliile ignoring the central issue of the oase. The sole

issue in Newport News was whether pregnant spouses of male employees were entitled to the

same benefits as pregnant employees. The Court held that, under the PDA, spouses were entitled

to pregnancy benefits on the same basis as spouses were entitled to coverage for other medical

conditions. Newport News did not reject the principle of neutrality - it endorsed it. Not

13 Opening Brief at 10-11.
14 (1983), 462 U.S. 669, 103 S.Ct. 2622, 77 L.Ed.2d 89

7
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surprisingly, Appellee was unable to provide a single quote or staternent from that opinion

stating that an employer is required to provide a certain level of benefits to pregnant employees.

Instead, it simply twists the Court's acknowledgment that the purpose of the PDA was to

guarantee the "floor" of neutrality to pregnancy into a requirement for mandatory preferences.

With no direct citations to any U.S. Supreme Court cases endorsing its view of the PDA,

Appellee falls back on the false assertion that federal case law is "Yeplete" with cases that support

its position.15 But to support this assertion, Appellee manages to cite the sum total of only two

cases. The first is a 1981 decision fi-oni the D.C. Circuit, and the second is a 1988 decision froin

a Kansas state court.16

The truth is that the overwhelming weight of the case law holds exactly the opposite, and

in fact endorses Amicus' and Appellant's interprctation of the PDA. Amicus' Opening Brief

truly was "replete" with citations to federal circuit courts, including the Sixth Circuit, that have

rejected Appellee's argument and foLmd that the PDA requires only that employers treat pregnant

eniployees the same as other employees similarly-situated in their ability or inability to work,

and does not require any certain level of benefits."

Finally, Appellee argues that this Court should follow the alleged lead of three other state

courts in relation to those states' pregnancy discrimination laws. Appellee argues that these

states have held that "because of' language found in the PDA and in 4112.02(B) mandates leave

for pregnant employees. However, there are two problems with this argument. First, Ohio does

not follow the lead of other states on this issuc." Iiideed, as Appellee admits elsewhere, the

15 Appellee's Brief at 19.
16 Appellee's Brief at 20.
" NFIB Opening Brief at 12 n.25.
18 Appellee cites three Ohio cases at 22-23 of its brief for this claim. The cases discuss the
interpretation of real estate tax statutes, which have nothing to do with Oluo's pregnancy

8
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Federal PDA law "guides Ohio" on this issue. See Plumbefs & Steanifitters Joint

Apprenticeship Corn. v. Ohio Civil Rights Comrnn. (1981), 66 Ohio St.2d 192. Federal law

rejects Appellee's assertion and endorses Amicus NFIB's position on this issue. 19

Furthermore, the three cases which Appellee cites from three other states actually

disprove Appellee's point. In 1975, prior to the enactment of the Pregnancy Disability Act,

Montana passed a statute specifically mandating maternity leave by employers. Subsequently, in

1976, the federal government enacted the PDA in response to the Gilbert case. In 1980, the

Miller-Wohl Company cllallenged the Montana mandatory maternity leave statute, claiming that

it was pre-empted by the Federal PDA. The Montana Supreme Court concluded that the PDA

did not invalidate the mandatory language of the Montana Statute; but neither did the Montana

statute broaden the PDA to require mandatory leave. See Miller-Wohl Co., Inc. v. Conamr. qf

Labor aiadIndustry (1984), 214 Mont. 238, 257-62, 692 P.2d 1243, vacated, 479 U.S. 1050, 107

S.Ct. 919 (1987). This is the same conclusion that the United States Supreme Court later

reached in Guerra when it concluded that, although the PDA did not require pregnancy leave, a

state statute could do so. Of course, Ohio Rev. Code 4112 mirrors the PDA, not the Califomia

statute in Guerra or the Montana statute in Miller-Wohl. Therefore, Miller-Wohl is irrelevant.

Appellee also cites Kan. Gas and Blec. Co. v. Kan. Commn. on Civil Rights (1988), 242

Kan. 763, 750 P.2d 1055. In that case, a male employee of KCEC had injured his shoulder and

had run out of sick time. When he was unable to return to work, he was terminated. IIe then

claimed that his employer's pregnaucy leave policy should entitle him to time off for his

shoulder injury or be declared invalid as sex discrunination. This was the Guerra argument once

again, except that rather than challenging a preference provided by stahRe, the plaintiff was

discrimination statutes.
'`' NFIB Opening Brief at 5-12.

9
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challenging whether a preference provided by an employer's voluntarily-adopted pregnancy

leave policy violated Title VII. Not surprising, the Kansas Supreme Court rejected this

argument. Using the same "similarly-situated" analysis derided by Appellee tluoughout its

Brief, the Court concluded that if a female employee or a pregnant employce had "a shoulder

injury like Willianis," it was "uncontroverted her request for leave of absence would have been

denied just as Williams' request was." Id. at 768. Thus, this case also had nothing to do with

reading a mandatory leave requirement into the text of the PDA.

Appellee then cites Sam Teague, Lttl. v. Haw. Civil Rights Commn. (1999), 89 Hawaii

269, 971 P.2d 1104. Unlike Ohio's statute on this issue, Hawaii's law covered all employers,

whereas Ohio covers only einployers with at least four employees. In Teague, the einployer only

raised the issue of what constituted a "reasonable" aniount of leave time due to the pregnancy or

childbirth. The Hawaii Supreme Court specifically noted that "Employer does not challenge the

validity of these administrative rules ...." Id. at 278 n.7 (emphasis added). In this case, the

validity and interpretation of the Ohio administrative regulations is exactly what is being

challenged. Further, in this case, Appellant and the NFIB Amicus urge this Court to follow the

Sixth Circuit's interpretation of the PDA, not a Hawaii court's interpretation of a Hawaii statute.

If the Court does so, as it should, it must conclude that the Commission may not iinpose a

mandatory leave policy upon Ohio employers without a specific statutory mandate from the Ohio

legislature.

The legislative history and relevant case law rejects Appellee's interpretation and

espouses Appellant's and NFIB Amicus' interpretation. Ohio Rev. Code 4112.01(B) does not

rnandate pregnancy leave or allow the Commission to impose such a leave policy on employers.

10
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2. Appellee's Textual Analysis of "Because of' Pregiiancy is Flawed.

Swunming upstream against the overwhelming current of legislative history and federal

case law inteipreting the PDA, Appellee retreats to creating a false syllogism around the phrase

"because oF' pregnancy. According to Appellee's argument, "an employer has only two options

when an employee is unable to return to work due to recent childbirth: 1) allow leave until the

employee recovers, or 2) fire lier for absenteeism because of the birth." Appellee then

riiurnphantly asserts that only the first option is consistent with the PDA and Revised Code

4112.02(B) 20

But in fact, there is a third option - treat the pregnant employee the same as otlier

ernployees similarly sittsated "in their ability or inability to worlc. " Cf. R.C. 4112.01(B). It is

only this third option that is completely consistent with the legislative history and case law of the

PDA, beginning with the issue of legislative carve-outs in Gilbert, the "floor, not a ceiling"

mandate of Guerra, and nzoving on to the language of Revised Code 4112.02(B).

Likewise, it is this common-sense option of treating pregnant employees the same as

other employees that provides the answer to Appellee's hypothetical employer hanging out a

sign saying "Pregnant women need not apply." Contrary to Appellee's assertion, such a sign

would violate both the PDA and Revised Code 4112.02(B) under Amicus' and Appellant's

interpretation of Revised Code 4112.02(B) because it singles out pregnant employees. The

actual "sign" that such an en7ployer could legally hang out might read "applicants needing

significant amounts of leave in their first six months of employment need not apply." That sign,

while perhaps appearing harsh to some applicants, would be perfectly legal because it is

pregnancy-neutral.

20 Appellee's Brief at 11.

11
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Of course, the Ohio Legislature could pass a law to mandate specific and immediate

leave requirements for all employers, either limited just to pregnant employees (as California did

in the Guerra case) or covering all employees. However, the Legislature has not done so.

Therefore, the Commission niay not do so.

Appellee next tries to evade the actual language of the second sentence of R.C.

4112.01(B) by misstating it as the "equal treatnient sentence." Interestingly, those words never

appear in the statute and Appellee never even quotes the actual sentence which reads:

Woinen affected by pregnancy, childbirth, or related medical conditions shall be

treated the same for all employment-related puiposes, including receipt of
benefits under fringe benefit programs, as other persons not so affected but
siinilar in tlteir ability or inability to work ....

R.C. 4112.01(B) (emphasis added). Appellee argues ttiat the "similarly-situated"

plirase must grant additional substantive rights in addition to the "because of' language in

the first sentence or else it would be "redundant". But in fact, Appellee's own strained

efforts to twist Revised Code 4112.02(B) to its purposes provide a perfectly logical

alternate explanation for that language. The "similarly-situated" ]anguage of 4112.02(B)

is simply explanatory language intended to clarify the "because of' language in the first

clause of 4112.02(B), and was used quite reasonably in that regard in Kansas Gas. It is

intended to prevent the exact type of misinterpretation in which Appellee is engaging

here.

As this Court is well-aware, clainls of discrimination "because of' a protected status

routinely involve the question of whether the alleged victim was "similarly-situated" to persons

not in that protected class who allegedly received more favorable treatment?' The two phrases

2 ^ See, e.g., Kroh v. Continental Gen. Tire, Inc. (2001), 92 Ohio St. 3d 30, 31, 748 N.E.2d 36
(plaintiff must show that she "was similarly situated to the non-protected employee in all

12
CL6V f:1.AND/J898]i vAi



are not in opposition, but rather, the latter simply provides an additional, more specific

frarnework as guidance for aualyzing such claims.

Moreover, both plirases connnonly appear in the burden-shifting approach of proving

discrimination as described in McDoranell Douglas Corp. v. Green?Z This is just as applicable to

this claim of pregnancy discrimination as it is to claims of other types of discrimination.

Appellee is correct in arguing that this burden-shifting approach is inapplicable to claims

involving direct, per se discrimination. A perfect example of such a per se discrimination claim

would be Appellee's own liypothetical of the employer hanging out a sign saying "pregnant

women need not apply." Such a sign singles out pregnancy and is discriminatory on its face.

But where an employer fails to provide leave for arry employees based on neutrally-applied

criteria, pregnant employees are not singled-out, and there is no per se discrimination.

By eontrast, a sign saying "employees requiring significant leave in the first six months

of omployment need not apply" presents a different qucstion entirely because it would not

constitute facial discrimination against pregnant employees. A pregnant applicant could still

prevail on such a claim if she could demonstrate that the facial neutrality was, in fact, a pretext

for discrimination, and that in practice, other individuals "similarly-situated" in their ability or

inability to work were receiving leave. Perhaps the applicant could demonstrate that (1) a male

ernployee was permitted time off in the first six months of employment to recover from a sports

injury and (2) a pregnant woman was denied equivalent leave dm•ing the first six months of

employment to recover from childbirth. Likewise, the employee in this case was free to use this

same burden-shifting approach to try to demonstrate that Patalaska Oaks' leave policy was a

relevant respects" to prevail on her claim that she was discriminated against "because of' her

ender.).
2(1973), 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668.
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sbam, and that non-pregnant employees really were permitted to take leave even though they had

no entitlement to FMLA leave. However, Appellee did not make this claim.

Previously, in the lower courts, the Conlniission based its interpretation of the "siinilarly-

situated" phrasc on the 1996 Sixth Circuit decision of F.nsley-Gaines v. Runyon (C.A.6, 1996),

100 F.3d 1220. That argumcnt was expressly rejected by the Sixth Circuit in Reeves v. Swift

Transportation Co. (C.A. 6, 2006), 446 F.3d 637. Appellee never mentions the Reeves case in

its brief and never responds to this Amicus' diseussions of the "similarly-situated" clause set

forth in Amicus' opening brief at pages 13 through 16.

Appellee's final "because of' argument cites to disability law, and how employers may

be required to grant reasonable periods of leave for disabled employees. But the Americans with

Disabilities Act contains an affirmative requirement to make a "reasonable accomrnodation" that

is utterly lacking in revised Code 4112.02(B).-^ Likewise, Ohio's own prohibition against

disability discriniination (R.C. 4112.02), which also requires "reasonable accomniodations," was

based on the pre-existing federal Rehabilitation Act24 which itself contained an express

requirement for affirmative action in favor of disabled individuals.25 The affirmative textual

requirement for affirniative action in favor of disabled employees found both in the 1991

Americans with Disabilities Act and in the Relia.bilitation Act of 1973 is simply not present in

23 42 U.S.C. §12112(b)(5)(A) (declaring unlawful "not making reasonablc accommodations to
the known physical or mental limitations of an otherwise qualified applicant.").

24 See Elelc v. Huntington National Bank (1991), 60 Ohio St.3d 135, 138-39, 573 N.E.2d 1056
(recognizing that Ohio courts are competent to adjucate claims under the federal Rehabilitation
Act in part because of their familiarity with analogous state claims); S.S. v. E. Ky. Univ. (C.A.6,

2008), 532 F.3d 445, 452-453 (noting that the relevant protections of the Rehabilitation Act and
the Americans with Disability Act are identical.).
25 29 U.S.C. §793(a) ("Any contract in excess of $10,000 entered into by any Federal depar-tment
or agency for the procurement of personal property and nonpersonal services (including
conshuction) for the United States shall contain a provision requiring that the party contracting
with the United States shall take affarmative action to entploy and advance in employment

qu(ilifted individuals with disabilities.") (emphasis added).
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4112.02(B) with respect to pregnancy discrirnination.

Appellee's conclusion that the "because of pregnancy" language contained in the PDA

and in Revised Code 4112.02(B) mandates pregnancy leave ignores the statutory language itself,

the legislative history and all relevant federal case law. The only reasonable conclusion from

those sources is that the statate neither dictates niandatory pregnaney leave nor permits the

Commission to mandate it.

B) Proposition of Law IT: R.C. 4112.01(B) does not allow the Commission lo implement
regulations which would require Employers to provide pregnancy leave to employees, as
long as the employer applies any leave policy the same for all medical absences.
Therefore, OA C 4112-5-05(G) is invalid because the Cornmiss•ion interprets it to require
employers to provide leave to pregn(int employees.

Appellee's proposition of law number two claims that the Connnission's own

administrative regulations merely implement "the statute's mandate" to provide reasonable

leave. Of course, the statute does not mandate reasonable leave, and the Commission's

adnlinistrative regulations far exceed its authority.

Tn its Opening Brief, Amicus offered a possible reconciliation of the apparently

conflicting provisions within OAC 4112-5-05(G) which 1) permit employers to deny leave to

pregnant employees who had not met a length of service requirement, yet contradictoiily

2) require employers to offer a reasonable period of leave to all pregnant employees even if they

are ineligible for leave under the employers policy.26 Amicus' suggested interpretation would

also reconcile the adinniistrative code with the statute. Appellee's Brief, however, rejects any

such resolution, arguing that the "leave for a reasonable period of time" mandate found in

subsection (G)(2) trumps otlier language appeaiiug in that subsection, other subsections, and in

the statute.

26 Amicus NFTB Opening Br. at 21-26.
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As noted supra, there is no statutory basis for this mandatory leave requirement in either

the PDA or Revised Code 4112.02(B), or in the legislative history or case law of either statute.

Nor can the "construed liberally" language of R.C. 4112.08 justify expanding substantive rights

under Ohio law beyond the federal statutes upon which those Ohio statutes were admittedly

based.27 The statute simply requires the same treatment for persons "similar in their ability or

inability to work ...." It does not mandate preferential treatnient as do the statutes in other

states such as California and Montana. The Commission cannot impose regulations to

irnplement the statutes of other states it believes are good policy for Ohio.

As noted in Amicus' Opening Brief, an administrative agency such as the Ohio Civil

Rights Commission does not have the power to dictate policy, only to develop and administer

policy enacted by the legislature.28 By mandating an affinnative obligation that does not exist in

the statute, the Commission has dictated policy rather than merely developing and administering

the Legislahire's and Governor's policy. The Commission apparently cannot accept that the

conipromises of the legislative process could have restilted in a statute that does not actually

mandate pregnancy leave in all situations. Yet, Revised Code 4112.02(B) contains no such

mandate. The Legislature, if it so chose, could maudate such a requirement, and then the

Governor could sign it. But neither the Legislature nor the Governor has taken such action, and

neither the Conimission nor this Court can do so without that statutory mandate.

The Commission seeks to distinguish the striking of an administrative regulation by this

Court in the D.A.B.E. case by claiming that while the administrative agency in that case had a

narrow scope of legislative authority, the Cornmission's scope of authority under Revised Code

27 See, e.g., Plumbers & Stearnfitters .loint Apprenticeship Com. v. Ohio Civil Rights Commn.
28 D.A.B.E., Inc. v. Toledo-Lucas Cty. Bd. ofllealtk (2002), 96 Ohio St.3d 250, 2002-Ohio-4176,

773 N.E.2d 536
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4112 is broader. But in fact, it would be difficult to imagine a scope of authority greater than the

one given to the Lucas County Board of Health by Revised Code 3709.21, which authorized

local boards to "make sucli orders and regulations as are necessary for its own goveniment, for

the public health, the prevention oi- restriction of disease, and the prevention, abateinent, or

suppression of nuisances.s29 Yet, this Court took a comrnon-sense approach in D.A.B.F. and

determined that banning smoknig was a question of public importance demanding a weighing of

costs and benefits that is the proper province of the General Assembly, not an unelected

administrative body.3o

Appellee's own argument dernonstrates the wisdom and propriety of the General

Assembly, not the Commission, making this important policy decision. The Appellee's Brief

contains a recitation of the dire consequences of invalidating this regulation, analyzes and weighs

the burdens on business, analyzes the burden on individuals and tries to measure the costs and

bencfits to society. The Commission then concludes that the benefits of its proposed policy

outweigh the burdens . Yet it is this exact type of analysis that is the province of the elected

General Assembly, not the unelected Ohio Civil Rights Comniission. The General Assembly

can take public input, study the proposed legislative language, debate it publicly, allow both

chambers to propose language, and then submit it to the Governor for his signature or veto. The

Commission had no role in creating the underlying policy or the language enacting it.

While the Commission tries to discount D.A.B.E., that decision is the only Supreme Court

case on this legal issue, and the Comrnission does not provide any alternative case authority to

suggest a different analysis. It simply claims that it, unlike the Board of Health in D.A.B.E., can

pretty much do whatever it wants. Appellee then concludes that "[b]ecause the statute itself

291d. at ¶18.
30 A smoking ban was later passed into Ohio law by initiative petition.
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mandates the provision of a reasonable period of leave for pregnant employees, Conunission's

enactment of regulations that correspond to that mandate is well wittiin the balance of its

authority." See Appellee Br. at 34. But the statute nowhere includes a "mandate" for a

"reasonable period of leave for pregnant employees ...."

Because the statute does not mandate pregnancy leave and does not evidence a clear

policy to that effect, this Court sliould strike any and all provisions of OAC 4112-5-05(G) that

purport to require eniployers to provide leave to pregnant employees.

CONCLUSION

For all the above reasons, Amicus NFIB Small Business Legal Center urges thc Court to

(1) reject aiiy interpretation of R.C. 4112.01(B) that purports to require employers to provide

guaranteed leave to pregnant employees, unless the eniployer offers such leave to other

employees who are similarly-situated in all relevant respects and (2) declare OAC 4112-5-05(G)

to be invalid as in conflict with R.C. 4112.01(B).

Respectftllly submitted,
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