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NOTICE OF CERTIFIED CONFLICT

Appellant, Gregory Horner, hereby gives notice thaton January 14,2009, the Lucas

County Court of Appeals, Sixth Appellate District, issued a Decision and Judgment Entry

in State of Ohio vs Gregon/ Horner, Case No. L-07-1224, finding its decision in State vs.

Norner,
2008-Ohio-6169 to be in conflict with the decision of the Eight District Court of

Appeals in State v s. Briscoe. 2008-Ohio-6276 and the decision of the Third District Court

of Appeals in State vs. Afvarez, 2008-Ohio-5189, and certifying the matter to the Ohio

Supreme Court for review and final determination pursuant to Section 3(B)(4), Article IV

of the Ohio Constitution.

The Decision and Judgment Entry dated January 14, 2009, certifying the conflict is

attached hereto as EXHIBIT A. The Decision and Judgment Entry of the Sixth District

Court of Appeals in State v=ner, 2008-Ohio-6169 is attached hereto as EXHIBIT B.

The Journal Entry and Opinion of the Eight District Court of Appeals in State vs. Briscoe,

2008-Ohio-6276 is attached hereto as EXHIBIT C. The Opinion of the Third District Court

of Appeals in State vs. At'!areZ,
2008-Ohio-5189 is attached hereto as EXHIBIT D.

Pursuant to Sup. Ct. Prac. R. 4, Section 4(c), this case should be consolidated with

Case No. 09-0079 in which a discretionary appeal and claimed appeal as of right is

pending from the same case in which the existence of a conflict has been certified.

R se p^ctfully^ ubmit ed,

/John F., Potts (0033846)
(405 M dison Ave. #1010
`\Toled , OH 43604-1207

Ph.. (419) 255-2800
FAX:(419) 255-1105
Attorney for Appeltant
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CERTIFICATION

This is to certify that a copy of the foregoing was served by ordinary U.S. Mail this

Jf'^A
[J day of February, 2009 upon: David F. Cooper, Assistant Lucas County Prosecutor,

700 Adams Street, 2"d Floor, Toledo, OH 43604.
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPULLATE DISTRICT

LUCASCOUNTY

State of Ohio

Appellec

Court of Appeals No. L-07-1224

Trial Court No. CR-2006-3208

I3ECI5IOie APID ^ITnCiVTF,?`T EiiTi ^

Decided.: JAN 14 2009

This matter is before the court on a motion to certify a conflict filed by appellant,

Gregory Ilornc.r. Appellee, the state of Ohic, has filed a tnotion in opposition. Appellant

> ^- ^' ^008 decisior. in this r_,;ise is in conflict wit1' State v.

aL^tl"c5tuai Oiir v
l,0^einu... LO, L

rilvarez, 3d Dist. No. 04-08-02, 20G8-Ohio-5189 and
State v. Briscoe, 8t1i Dist. No.

89979, 2008-Ohio-6276.

Pursuant to Section 3(B)(4), Article IV of ilie Ohio Constitution, "[w]henever the

judges of a court of appeais find that a judgment upon which they have agreed is in

eonflictwith a judgmcnt pronounced upon the same question bv any other cotirt of

appeals of the state, the judees shall certify the rccord of the case to the supretne court for

ErJOU^'^N'^LiZ ^^
I . ,IqN 14. 2W Page-5-



t•eviev and final determination." The Ohio Supreme Court set forth three requirements

that must be met in order for a case to be certified:

"First, the certifying court tnust find that its judgment is in conflict with the

judgment of a court of appeals of another district and the asserted conflict must be'upon

the same question.' Second, the alleged conflict inust be on a rule of law-,not facts.

Third,the journal entry or opinion of the certifyint court must clearly set forth that rule

of law which the certifyina court contends is in conflict with the judginent on tlte same

question by other district courts of appeals."
Whitelock v, Gilbane Bldg. Co. (1993), 66

OhioS,.3d 594, 596.

In State v. Horner,
6th Dist, No. L-07-1224, Ohio-2008-6169, this court, citing our

prcvious decision in State v. Walker,
6th Dist, No. L-07-1156, 2005-Ohio-4614, held that

the holdings of State v. Colon, 118 Ohio St.3d 26, 2008-Ohio1624 ("Colon 1"), and State

v. Co!on, 119 Ohio St.3d 204, 200$-Ohio-3749 ("Colon IT') apply only to the offense of

robbcrv in violation of R.C. 2911.02.(A)(2). As such, this court declincd to apply the

holdings of Colon I and Colon 11
to Homer's indictment for aggravated robbcry in

violation of R.C. 2911.01(A)(3).

In State v. Alvarez, supra, and State v, Briscoe, supra, the Tliird and Eiglith

,^ fe„nd that the holdings in Colon l and Colorn7l
Districts to-vit a more CiCpan^i^e ^ie^r 'un..

also apply to aggravated robbery offenses in'violation of R.C. 2911.01(A)(3). Clearly,

this district, the Third and the Eighth District Court of Appeals are in conflict as to the

2.
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scopeof Colon I and Colon II. Accordingly, we grant appellant's motion to certify the

conflia and certify the following question to the Supreme Court of Ohio for resolution:

Whether the holdings of State v. Colon, 1 18 Ohio St.3d 26, 2008-Ohio-1624 and

Sratev. Colon, 119 Ohio St.3d 204, 2008-Ohio-3749 are applicable to the offense of

aggravated robbety in violation of R.C. 2911.01(A)(3) or only to the offense of robbery, a

violation of R.C. 2911.02(A)(2).

The motion to certify is granted and the above question is certified. to the Supreme

Court of Ohio for resolution of the conflictpursuant to Section 3(B)(4), Article IV, Ohio

Constitution. It is so ordered.

Mark L. Pietrl kowski. .T.

Arlene Sineer=J.

'homas T. O
CONCUR.

^J^UD'

/% ® i
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(Cite as State v. flnrner, 2008-Ohio-6169.1

IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT

LUCASCOUNTY

State of 0hio

Appellee

Court of Appeals No. L-07-1224

Trial Court No. CR-2006-3208

v V
.

AND JUDGTVIt,N'1'

Gregory Horner
Decided: November 26, 2008

Appellant

***^*

Julia R. Bates, Lucas County Prosecuting Attorney, Jevnc Meader
and David F. Cooper, Assistant Prosecuting Attorneys, for appellee.

John F. Potts, for appellant.

SINGER, J.
{¶ 1} Appellant, Gregory Horner, appeals the trial court's decision on a motion to

^^ t 1Pa which was filed befnre sentencine. Because we conclude that
witl7draw a no con p

the indictment was not defective, and that the trial court committed no reversible error,

we affirm.



(^J 2} This case arose out of a robbery scheme conducted by appellant, Gregory

Horner, and his co-defendant, James Hahn, which occurred in Toledo, Ohio, on

March 30, 2006. On June 19, 2006, appellant was indicted in a six-count indictment in

trial conrt case No. CR-2006-2357, and Halin was indicted in a separate six-count

indictment in trial court case No. CR-2006-2581. A superseding indictment in trial court

case No. CR-2006-3208 was issued against both appellant and Hahn. The indictment

charged three counts of felony-one aggravated robbery in violation of R.C. 2911.01(A)(3)

and tlirce counts of felony-two felonious assault in violation of R.C. 2941.145. On

Febniary 27, 2007, both appellant and Hahn, by and through thcir counsel, elected to

withdraw their former pleas of not guilty and enter pleas of no contest to the first five

counts of the indictnient (three aggravated robbery and two felonious assault charges

along with their attendant firearm specifications) Additionally, the state promised to

recornmend that both serve a maximum sentence of ten years. At the conclusion of the

joint plea hearing, the courtaccepted the pleas of both appellant and Hahn and sclleduled

their sentencing for March 23, 2007.

(T3} At the sentencing hearing on March 23, 2007, Hahn was sentenced first.

After the state recommended the ten year maximum sentence cap, the trial court decided

not to iollow the prosectrtors ten y?ar cap recommendation and Hahn received a total

sentence of 12 years in prison. Appellant then orally requested leave to obtain new

counsel and to file a motion to withdraw his no contest plea.

2. Pa9e-0-



{¶ 41 On May 31, 2007, appellant's motion was heard by the court. Appellant,

represented by new cotmsel, testified and was cross-examined by the state. The motion

to witlidraw the pleas was denied and the trial eourt then proceeded to sentence appellant

to an 11 year prison term. Appellant now appeals setting forth the following assignments

of error.

{¶ 51 "I. It constituted error to deny appellant's motion to withdraw plea.

{¶ 61 "Il. Appellant did not receive effective assistance of counsel."

{l( 71 In his supplemental brief, appellant sets forth a supplemental assignment of

error for review:

11181 "1II. It constituted error to find appellant guilty on counts one, two and

three pursuant to appellant's plea of no contest."

{l( 91 In his first assignnaent of eGror, appellant contends that the court erred in

denying his motion to withdraw plea.

{fi 101 A presentence niotion to withdraw a plea of guilty sliould bc frecly and

liberally granted. State
v. Xie (1992), 62 Ohio St.3d 521, 526. A dcfenciant, however,

does not have an absolute right to withdraw a guilty plea prior to sentencing. There must

be a reasonable and legitimate basis for the withdrawal of the plea. Id. at paragraph one

ofthc syllabus. The decision to grant or deny a defendant
's motion lies within the sound

discretion of the trial court. Id. at paragraph two of the syllabus. Absent an abuse

of discretion, the decision of the trial court must be affirmed. Id. at 527. In order to find

an abuse of discretion, a reviewing court must find more than error; the reviewing court

3. page_^.1--



"must 6nd that the trial court's ruling was 'unreasonable, arbitrary or unconscionable."'

Id., quoting State v. Adanrs (1980), 62 Ohio St.2d 151, 157.

{¶ 11} To determine whether a trial court abused its discretion, wc look to, inter

alia, "(1) whether the state will be prejudiced by withdrawal; (2) the representation

afforded to the defendant by counsel; (3) the extent of the Crin1.R. 11 plea hearing;

(4) the extent of the licaring on the motion to withdraw; (5) whether the trial court gave

full and fair consideration to the motion; (6) whether the timing of the motion was

reasonable; (7) the reasons for the motion; (8) whetlier the defendant understood the

nature of the charges and potential sentences; and (9) whethcr the accused was perhaps

not gailty or had a complete defense to the charge."
State v. Dellinger, 6th Dist. No.

1-I-02.007, 2002-Ohio-4652, S{ 18; quoting State v. Griffin (2001), 141 Ohio App.3d 551,

554, 2001-O1iio-3203.

{¶ 121 It is quite clear that the state would be prejudiced by the passage of time

and the fact that the victims were from out of state. Further, appellant was represented by

highly qualified counsel, and there is nothing in the record here suggesting counsel's

performanee was deficient. There is no claim that the trial court failed to comply with

Crim.R. 11, and the record is clear that appellant understood the charges and the potential

scntences. Appellant was g,.ven a full and fair hearing on the motion. The court heard

evidence, judged appellant's demeanor and applied the factors set forth in
State v.

Ebersole,
reaching a conclusion that appellant's motion was not supported by any

reasonable, legitimate reasons. Finally, nothing in the record raises the claim that

4.
Page



appellant was actually innocent or had a valid defense. We cannot say that the court's

decision to deny appellant's niotion was arbitrary or capricious; accordingly, appellant's

first assignment of error is not well-taken.

{^ 13} In his second assignment of error, appellant contends he receivcd

ineffective assistance of counsel.

{¶ 14} To determine whether an appellant entered gtiilty pleas in reliance on

ineffective assistance of counsel, the Supreme Court of Ohio uses the two-prong test set

forth in Stricktand v. tYashington (1984), 466 U.S. 668. Xie, 62 Ohio St.3d at 524; see,

also, Hill v. Locldiart
(1985), 474 U.S. 52 (United States Supreme Court applying the

Strrckland
test to guilty pleas). First, the appellant "must show that counsel's

performance was deficient." Xie, at 524; Strickland, at 687; Hill, at 57. "Second,'the

defendant must sliow that therc is a reasonable probability that, but for counsel's errors,

he would not have pleaded guilty."' Xie, at 524; quoting Hill, at 59; see Sh-ickland, at

687.

t,( 15} Appellant asserts that liis attorney at the time of entering his plea, was

ineffective in failing to secure the promise of a reduced sentence prior to the plea.

{¶ 16} "A court must indulge a strong presumption that counsel's conduct falls

within the
wide range of reasonable professional assistance.

State v. Sanders (2002) , 94

Ohio St.3d 150, 151, 2002-Ohio-350; quoting Strickland, 466 U.S. 689. Ttierefore, we

are compelled by the Stricklarrd
standard to apply a"heavy meastire of defercnce to

counsel's judgments." Sarrders, at 151, quoting Strickland, at 691. In ourview, counsel's

5. page-0-



jttdgment was sound and there is nothing in the record to support appellant's contention

that hisoriginal counsel provided unreasonable professional assistance.

(¶ 171 Next, appellant contends that his attomey at the motion hearing was

ineffective in failing to call his original counsel or the Wood County detectives as

witnesses at such heafing.

(¶ 18} [Clotmsel's decisions on which witnesses to call fall within the province

of trial strategy and will not usually constitute ineffective assistanec of cotmsel.'
Toledo

v, p^-ude,
6th Dist. No. L-02-1250, 2000-Ohio-3226."

State v. Reissig, Gth Dist. No. WD-

03-019, 2004-Ohio-1642, ¶ 23. Even debatablc trial tactics do not eonstitute ineffective

assistance of counsel. Ohio v. Clayton (1980), 62 Ohio St.2d 45, 49-

(¶ 191 Moreover, reviewing courts must not use hindsight to second-guess trial

strategy, and must keep in niind that different trial counsel will often defend the same

case in different manners. Strickland at 689; State v. Keenari (1998), 81 Oltio St.3d 133,

153,1998-Olhio-459. Upon review, this court concltides that appellant's trial counsel was

not ineffective in failing to call additional defense witnesses. Appellant's second

assignment of enor is not well-taken.

{^( 201 In his supplemental assignment of error, appellant challenges the

suf5ciency of his indictment pursuant to
State v. Colon, 118 Ohio St.3d 26, 2008-Ohio-

1624 ("Colon I"), and State v. Coloii,
119 Ohio St.3d 204, 2008-Ohio-3749 ("Colon Il').

This court has already determined that Coloai I and Colori II apply only to cases in which

a defendant has been indicted for the offense of robbery in violation of R.C.

6.



2911.02(A)(2). State v. 6Yalker,
6th Dist. No. L-07-1156, 2008-Ohio-4614, ¶ 71, and

State v. Hill,
6th Dist. No. WD-07-022, 2008-Ohio-5798, ¶ 21. Therefore, we conclude

that, in this case, the indictment was not defective, there is no plain error, and
State v.

Colon
does not apply. Accordingly, appellant's supplemental assignment of en•or is not

well-taken.

{1121} The judgment of the Lucas County Court of Common Pleas is affirmed.

Appellant is ordered to pay the costs of this appeal pursuant to App.R.24. Judgment for

the clerk's expense incurred in preparation of the record fees allowed by law, and the fee

for filing the appeal is awarded to Lucas County.

JUDGMENT AFFIRMED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See,

also, 6th Dist.Loc.App.R. 4.

(vlark L , Pietrvkowski P.J.

Arlene Sin er J.

Thomas J. Osowik J.
CONCUR.

JUDGE ^

JUDGE

JUDGE

Tliis decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the frnal reported

versionht^p ^^^^W Oliio ^site at:

7. page.l^-
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ICite asSrate v. Briscoe, 2008-010to-6276.1

Court of Appeals of Ohio
EIGHTH APPELLATE DISTRICT

COUNTY OF CUYAHOGA

JOURNAL ENTRY AND OPINION
N o. 89979

STATE OF OHIO

PLAINTIFF-APPELLEE

vs.

HAIZRY BRISOOB

DEFENDANT-APPELLANT

JUDGMENT:
AFFIRIviED IN PART;

REVERSED IN PART AND
REMANDED

Criminal Appeal from the

cuyalioga Cour y Co"rt of Common Pleas

Case No. CR-487410

BEFORE: Sweeney, A.J., Gallagher, J., and Stewart, J.

RELEASED: December 4, 2008

JOURNALIZED:



Icite asStnte v. Briscne, 2008-Oh1o-6276.1

ATTORNEY FOR APPELLANT

Jeremy J. Masters
Assistant State Public Defender
8 East Long Street, 11'h Floor
Columbus, Ohio 43215

ATTORNEYS FOR APPELLEE

William D. Mason
Cuyahoga County Prosecutor
BY: Thorin Freeman

A. Steven Dever
Andrevv J. Nichol

Assistant Prosecuting Attorneys
12000ntario Street
Cleveland, Ohio 44113

N B This This decision will be jouma] zed and will b come th e d2gment and)order of he
Lac.App•Rcoi.art pursuant to App.lt. 22(E) unless a motion for reconsideration with supportingbrief, per App.

R .

26(A), is filed within ten (10) days of the announcemetit of hc cour:'s decisilln. The time period for

review by the Supreme Court of Ohio shall begin to Tu upon
also

the
S CL Prac?R.tIInS ction 2(A)(1)s

announcement of decision by the clerk per App.R. 22(E)- Se

Pag®.



(Cite is S7ate v. Briscoe, 2008-Ohio-6276.1

JAMES J. SWEENEY, A.J.:

{¶ 1} Defendant-appellant, Han-yBriseoe ("defendant"), relying
on State v. Colo",

11 S Ohio St.3d 26, 2003-Ohio-1624, appeals his murder and aggravated robbery convictions.

For the following reasons, we affirm in part, reverse in part and remand for further

proceedings.

{¶ 2} In October 2006, defendant was charged in a four-count indictment. Counts

one and two charged him with aggravated nlurder. Counts three and four charged him with

aggravated robbery. Counts one through three carried one- and three-year firearm

specifications, a felony murder specification, two notiee of prior eonviction specifications,

and two repeat violent offender specifications.' Count four, the remaining aggravated

robbery charge, carried one- and three-year firearnz specifications, two notice of prior

conviction specifications, and two repeat violent offender specifications.

{¶ 3} The matter proceeded to a j+-iry trial, at which he was found guilty of murder,

the lesser included offense under count t<vo andbotll counts of aggr
avated robberv? Thc jury

also found defendant guilty of the one- and three-year firearm specifications attachcd to all

the three counts.

{¶ 4} The notice of prior conviction and repeat violent offender specifications were

bifurcated and heard by the trial court, which found defendant guilty of the notice of prior

'The felony murder specifications were dismissed by the State prior to trial.

zThe trial court granted defendant's motion for acquittal on count one.



conviction specification as cliarged in counts trivo, three, and four. The trial court found

defendant not guilty of the repeat violent offender specifications.

{¶ 5) The trial court sentenced defendant to three years in prison on the firearni

specifications, 15 years to life for murder, and 10 years for each aggravated robbery charge,

to be served concurrently to each other, but consecutively to the murder charge, for an

aggregate of 28 years to life in prison.

t¶ 61 Defendant now appeals, raising two assignments of error for our review.

{q( 71 "1. The trial court eiTed in convicting Mr. Briscoe based upon a

constitutionally defective indictnlent that failed to state a necessary element of the charged

offenses."
{¶ 81 Under this assignment of error, defendant contends that the counts of his

indictment for aggravated robbery, in violation of R.C. 2911.01(A)(1) and 2911.01 (A)(3),

were defective because they omitted the mens rea elenient of the crime. Defendant relies on

Stnte v. Colon, 118 Ohio St.3d 26, 200o-ihiu-Ib24
("Colcn 7 ), to support his argumcnt that

tlre omission of the mens rea element constitutes structural error that requires reversal of the

convictions, where the error permeates the entire criminal proceedings.

1¶ 9} The Ohio Supreme Court, on reconsideration, clarified its decision in
Colon I,

in a subsequent opinion, see State v. Colon,
119 Ohio St.3d 204, 2008-Ohio-3749 ("Coloii

IP'). In Coloii Il, the court instructed:

Wa9e`Z"0



10} "Applying structural-etror analysis to a defective indictment is appropriate only

CoIon I, in
which nlultiple errors at the trial follow the defective

in rare cases, such as

indictment. In Colon 1,
the error in the indictment led to errors that `permcate[d] the trial

frombeginning to end and put into question the reliability of the trial court in serving its

funclion as a vehicle for determination of guilt or innocence.' Id. at ¶23. Seldom will a

defective indictnlent have this effect, and therefore, in most defective indictment cases, the

court may analyze the eaor pursuant to Crim.R, 52(B) plain-error analysis. Consistent with

our discussion herein,lre
empl:asize that the syllabus in Colon I is cor fned to tlie facts in

that case." Id. at¶S (emphasis added).

{¶ 11} In Coloit II,
the Ohio Supreme Court clarified that multiple errors must

pemeate the trial before the ornission of the mens rea from an indicted offense can be

considered under a structural error analysis. Specifically, the court cited a failure to include

recklessness as aa elenient of the crime in the jury instructions, or during closing argument,

and that the State treated the offense as one of strict liability.

{¶ 12} In Colon,
the Ohio Supreme Court addressed the ornission of the mens rea

element from an indictment for robbery in violation of R.C. 2911.02(A)(2), which providcs:

{¶ 131 "(A) No person, in attenipting or committing a theft offense or in fleeing

inlniediately after the attempt or offense, shall do any of the following:

{¶ 14} "***

{¶ 15} "(2) Inflict, attempt to inflict, or threaten to inflict physical harm on another."



{¶ 16} The cour t held "R.C. 2911.02(A)(2) does not specify a particular degree of

culpability for the act of `inflict[ing], attempt[ing] to inflict, or threaten[ing] to inflict

physical harm,' nor does the statute plainly indicate that strict liability is the mental standard.

As aresult, the State was required to prove, beyond a reasonable doubt, that the dcfendant

recklessly inflicted, attenrpted to inflict, or tllreatened to inflict physical hann"
Colon I.

2008•Ohio 1624,¶14.3

{¶ 17} This Court has subsequently addressed the application of
Colon to an

indichnent for aggravated robbery in violation of R.C. 2911.01(A)(1).
State v. Peter•sorl,

15. R.C.2911.01(A)(a)provides:
Cuyahoga App. No. 90263, 2008-Ohio-4239, T

(1181 "(A) No person, in attempting or committing a theft offense, as defined in

section 2913.01 of the Revised Code, or in fleeing imrnediately after the attempt or offense,

shall do any of the following:
n on or about the offender's person or tmder the

{^( a deadly weapo19} "(1) Have

either display the weapon, brandish it, indicate that the offender
cnder's control andoff

possesses it, or use it;"

{¶ 20) In Petersoir, this Court held that Coloiz has no application to an indictment for

aggravated robbery in violation of R.C. 2911.01 (A)(1). Id. at ¶I1. In
Peterson, this Court

3"When the section defining an offense does not specify any degree
of culpability,

and plainly indicates a purpose to impose strict criminat
liability for the conduct described in

e offense,

the section, then culpability is not required for la np̂erson
nd catesga

u
ipurpo
lty

to imposes trict
the section neither specifies culpability nor p Y
liability, recklessness is sufficient culpability to commit the offense

" R.C. 2901.21(B)•

Page ^21Z



followed State v. IV71n1f
(1999), 86 Ohio St.3d 375, paragraph one of the syllabus, in holding

that °[u]nlike the physical harni element, `[t]he deadly weapon element of R.C.

2911.02(A)(1), to wit, "[h]ave a deadly weapon on or about the offender's person or under

the offender's control[,]" does not require the mens rea of recklessness."' Therefore, it is

"`not necessary to prove a specific mental state regarding the deadly weapon element of tlte

offense of robbery [in violation of R.C. 2911.02(A)(I)]."'a Id., quoting
Yl%7zarfat paragraph

two of the syllabus; see, also, State v. Saucedo,
Cuyahoga App. No. 90263, 2008-Ohio-3544;

State v. lYade,
Cuyahoga App. No. 90145, 2008-Ohio-4870 ("R.C. 2911.01(A)(1) is a strict

liability offense, and the State did not err by failing to charge the mental element.")

{¶ 21} Accordingly, defendant's indictment for aggravated robbery in violation of

R.C. 2911.01(A)(1) was not defective and the first assignnlent of error is overruled as to that

conviction.

22} However, in this case, defendant was also charged with, and convicted of,

aggravated robbery in violatiou of R.t:. 2911•01(A)(3), which provides:

4Which nrovisions are substantially similar for purposes s o e>ted ^e'mirNing vtehee
applicable mens rea as those contained in R.C. 2911.01(A)(1). See
also, State v. Kimble, Mahoning App. No. 06 MA 190, 2008 Ohio-1539. R.C. 2911.02(A)(1)
provides "(A) [n]o person, in attempting or committing a theft offense or in fleeing
immediately after the attempt or offense, shall do any of the following:

"(1) Have a deadly weapon on or about the offender's person or under the offender's

control."



{¶ 231 "(A) No pcrson, in attempting or committing a theft offense, as defined in

section 2913.01 of the Revised Code, or in fleeing immediately after the attempt or offense,

shall do any of the following:

{Q 24} "***

inflict, serious physical hann on another."
{q( ct, or attempt to251 "(3) Inflict,

{¶ 26) The Ohio Supreme Court has detemlined that the required mental state under

R.C. 2911.02(A)(2) is recklessness.
Coton I,

at ¶12-14. A comparison of analogous

provisions contained in R.C. 2911.01(A)(3) leads us to conclude that the required mental

state under that statute is recklessness. See Coton I, at ¶12-14; R.C. 2901.21(B); see, also,

State v. Alvarez,
Defiance App. No. 4-08-02,

(127) 2008-Ohio-5189, ¶18.

{¶ 28) The State contends that Colon
should not be applied to R.C. 2911.01 (A)(3)

because the defendant did not suggest where "reckless" should be inserted into the statute.

The Ohio JuryInstructions Commitiee has revised jury i_?structions pertaining to aggravated

robbery to comport with Coloat. See Stote v. Ferguson,
Franklin App. No. 07AP-640, 2008-

4 Ohio Jury Instructions (2008), Section 511.01(A)(3) (Revised
Ohio-3827, at ¶48, citing

513/08) ("In revising the jury instruction for aggravated robbery, the committee inserted the

term'recklessly' to the provisions of R.C. 2911.01(A)(3), i.e., that the defendant, while

pting to commit a theft offense 'recklessly' inflicted or attempted to
committing or attem

inflict serious physical harm on the victim.")



{¶ 29} Based on the rationale set forth by the Ohio Supreme
Court in Colon I, the

failure to include the requisite ntens rea of recklessness in defendant's indictment for

aggravated robbery in violation of R.C. 2911.01 (A)(3) rendered it defective. Applying the

orth by the Ohio Supreme Court in Colon II to the record in this case, a structural

dictates set f

er-ror analysis is required. This is because the indictment lacked the requisite mens rea

element, there is no evidence that defendant had notice of the mens rea element of this

offense, nor was there any instruction to the jury on the mens rea element of this offense, nor

did the partics discuss or refer to recklessness as being an element to this aggravated robbery

count in closing arguments. Therefore, this case presents essentially the same accuniulation

of errors that lead to a finding of structural en-or that required reversal in
Colon. Accord,

Alvarez,
supra at ¶22, fn. 1. Accordingly, dcfendant's conviction for aggravated robbery in

violation of R.C. 2911.01(A)(3) and the specifications related to it are reversed.

{¶ 39} This assignment of erTor is overruled in part and sustained in part.

{j( 311
«li. Thc trial court erred in couvicting Mr. Briscoe of r?'stirder and fircarm-

specifications based upon a constitutionally defective indictment that failed to state a

necessary element of the offenses underlying the count of murder and the firearm

specifications."

{¶ 32} Defendant ties his argument under this assignment of error to his previously

asserted position that both counts of aggravated robbery against him were defective. Since

we have found no error concerning his indictment and conviction for aggravated robbery

f'aget^^-



pursuant to R.C. 2911.01(A)(1), his argument under this assignment of error necessarily fails.

Aggravated robbeiy witll a deadly weapon is a strict liability offense. Accordingly, it was

not necessary to prove a specific mental state regarding the deadly weapon element of the

predicate offense of aggravated robbcry to obtain a conviction LmderR.C. 2903.02(B) or the

related firearm specifications.s

1133) Furtlier, according to the record the parties agreed to the jury instruction on

R.C. 2903.02(B) as a lesser included offense to the charge of aggravated rnurder. "Under the

invited-error doch ine, a party tivill not be pcmiitted to take advantage of an error that he

himseif invited or induced the trial court to make."
State ex rel. V Cos. v. A7arshall (1997),

8101lio St.3d 467, 471, citing
State ex rel. Fur7zia v. Alexander

(1997), 79 Ohio St.3d 206,

208, other citations omitted.

{¶ 34} Finally, whilc the defense placed several objections to the jury instructions on

the record, the defense did not object to the jury instruction given on the lesser included

offense of R.C. 2903.02(B).

{¶ 35} Assignment of Error II is overruled.

Judgment affirmed in part, reversed in part and remanded for further proceedings

consistent with this opinion.

titute5"(A] firearm specification does not cons a separate offense and therefore does
spenot impose a culpable mental state.u Firearmattach ncl'uldetla specif cemens rea of theirto that

to an underlying offense, ^State v. Cook, Summit App. No. 24058, 2008-Ohio-4841, ¶8, internal citations omitted.
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It is ordered that appellee and appellant shall each pay their respective costs herein

taxed.

The court finds there Nvere reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court directing the Court of

Common Pleas to carry this judgment into execution. Case remanded to the trial court for

further proceedings.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the

Rules of Appellate Procedure.

JAMES J. SWEENEY, ADMINISTRATIVE JUDGE

SEAN C. GALLAGHER, J., and
MELODY J. STEWART, J., CONCUR

OIiD SUMMARY
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Case No. 4-08-02

{¶ll Defendant-appellanf, Fernando Alvarez (hereinafter "Alvarez"),

appeals the Defiance County Common Pleas judgrnent of conviction and

imposition of sentence. For reasons that follow, we reverse in part and affirm in

part.
(¶2} On August 3, 2007, the Defiance County Grand Jury indicted

Alvarez on four counts, including: count one of aggravated burglary in violation

of R.C. 2911.11(A)(1), a first degree felony; count two of aggravated robbery in

violation of R.C. 2911.01(A)(3), a first degree felony; count three of kidnapping

in violation of R.C. 2905.01(B)(1), a first degree felony; and count four of

felonious assault in violation of R.C. 2903.11(A)(1), a second degree felony.

31 Alvarez was found indigent and appointed counsel on August 17,
{¶

2007. A jury trial was held on November 8, 2007. On November 9, 2007, the

jury returned guilty verdicts on all four connts. On December 19, 2007, Alvarez

was sentenced to: eight (8) years imprisonment on counts one, two, and three; and

seven (7) years on count four. All sentences were run consecutively for a total of

thirty-one (31) years imprisonment. Alvarez was also ordered to pay $3,719.95

restittition and court costs.

{¶4} On January 17, 2008 Alvarez filed his notice of appeal in this matter

and now asserts three assignments of error for review.

2
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ASSIGNNIFNT OF RRRORNO.I

By failing to charge any level of inens rea for the serious-

physical-injury element of aggravated robbery, under R.C.

2911.01(A)(3), the indictment failed to properly charge AIr.

Alvarez and
failed to give him notice of the charges against him.

This error violated Mr. Alvarez's constitutional rights of

indictmeut by a grand jury and to due process. Section 10,

Article
1, Ohio Constitution; Section 16,

Article 1, Ohio

Constitution; the Due Process Clause; Sta^ment, Augr^tr3,
St.3d 26, 2008-pltio-1624, 885 N.E.2d 917; (

Indic

2007, Count Two).

{¶5} In his first assignnient of error, Alvarez argues that his aggravated

robbery conviction must be reversed on the basis of
State v. Colon, 118 Ohio

St.3d 26, 2008-Ohio-1624, 885 N.E.2d 917 (hereinafter
Colon I). Alvarez argues

that Colon I
applies to his aggravated robbery conviction under R.C.

2911.01(A)(3), because that division is analogous to robbery under R.C.

2911.02(A)(2).

{116) The State, cn the other hand, argues that
Colon I was limited to

robbery convictions under R.C. 2911.02(A)(2). The State further argues that: R.C.

2901.21(B) would import recklessness only if R.C. 2911.01
in its entir•ety lacked

any mens rea element; R.C. 2911.01(B) contains the mens rea element of

knowingly; and therefore, recklessness is not imported. The State also points out

that R.C. 2911.01 requires the commission of a theft or theft-type offense, which

requires proof that the defendant acted with the
pnrpose to deprive the owner of

property or services and knowingly
obtained or exerted control over the property

3
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or services; and therefore, R.C. 2901.21(B) does not import recklessness. The

State further argues that Colon I is not authoritative since a motion for

reconsideration is pending with the Ohio Supreme Court.

{,J7} In order to address the issues raised in this assignnient of error, we

must first analyze the Ohio Supreme Court's opinions in
Colon I and II to

determine if Colo"
I applies to the facts of this case. If we find that

Colo" I does

apply, we must next determine, in light of
Colon lt, which standard of review

applies-structural-error analysis or plain error analysis. Third, applying the

appropriate standard of review, we must determine the case's disposition.

Colon I

{¶8} Defendant Colon was convicted by a jury on one count of robbery in

Colon,
2008 Ohio 1624, at ¶2. The indictment

violation of R.C. 2911.02(A)(2).

charged Colon as follows: "[1]n attempting or committing a tlleft offense, as

Rcvised Code, or in fleeing immcdiatelY after
efined in R.C. 2913.01 of the Ohiod

the attempt or offense upon [the victim, the defendant did] inflict, attempt to

inflict, or threaten to inflict physical harm on [the victim]." Id•

t^i9} On appeal, Colon argued that his "state constitutional right to a

grand jury indictment and state and federal constitutional rights to due process

were violated when his indictment omitted an element of the offense." Id. at ¶4.

The Court of Appeals found that any alleged indictment defect was waived

4
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pursuant to Crim.R. I2(C)(2) since Colon failed to raise the issue before trial. Id.

at¶5.
{1110} The Ohio Supreme Court, however, reversed and found that the

it lacked a mental element for R.C.
indictment was defective because

2911.02(A)(2)'s actus reas: "Inflict, attempt to inflict, or threaten to inflict

physical harm on another." Id. at ¶10. The Court in
Colon then found that: R.C.

2911.02(A)(2) did not specify a particular degree of culpability nor plainly

indicate strict liability; and therefore, recklessness was the required mental

element pursuant to R.C. 2901.21(B). Id. at ¶¶12-14. Consequently, the Court in

Colon
concluded that a division (A)(2) robbery convic tion required that "the state

*** prove, beyond a reasonable doubt, that the defendant recklessly inflicted,

d to inflict physical harm." Since Colon's
attempted to inflict, or threatene

indictment failed to charge that he recklessly inflicted or attempted to inflict

physical liarm and recklessness was an essential elenient of the crime, Colon's

indictment was declared defective. Id. at¶15.

{¶11} The Court in Colon
then determined that the defective indictment

ructural error, wliich could be raised for the first time on appeal.
constituted a s

id. at ¶19. The Court reasoned that the error was structural because it: deprived

Colon of his Ohio constitutional right to presentment and indictment by a grand

jury (Section 10, Article I); and "permeated the defendant's entire criminal

proceeding." Id. at ¶¶24-25, 32. Supporting its finding that the error permeated

5

pa9o



Case No. 4-08-02

the entire proceeding, the Court noted that: (1) there was no evidence that

defendant had notice that the State was required to prove recklessness; (2) the

Statc never argued that defendant's conduct was reckless; (3) the jury instructions

failed to provide the recklessness element; (4) there was no evidence that the jury

considered whether the defendant acted recklessly; and (5) the prosecutor treated

robbery as a strict liability offense in closing argunient. Id. at 11¶30-31. The Court

then found that this error could be raised for the first time on appeal, because

Crim.R. 12(C)(2)'s exception for failure "to chargc an offense" applied. Id. at

¶37.

Colon II

{1112} Following Colo,i
I, the State of Ohio filed a motion for

reconsideration. On July 31, 2008, the Ohio Suprcme Court issued its decision

clarifying and upholding Colon 1. State v.
Colon, 119 Ohio St.3d 204, 2008-

Ohio-3749, 893 N.E.2d 169 ("Colon II"). The Court in Colon 11 stated "Lw]c

assume that the facts that led to our opinion in
Coloii I are unique," and "[fln most

defective-indictment cases in which the indictment fails to include an essential

of ihe charge, wc expect that alain-error analysis, pursuant to Crim.R.
element

52(B), will be the proper analysis to apply." Id. at ¶¶6, 7. The Court also noted

that structural error was "appropriate only in rare cases, such as
Coloji I, in which

multiple errors at the trial follow the defective indictment " Id. at ¶8. Noting the

differences between Colori I
and "most defective-indictment cases," the Court

6
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pointed to the errors that it considered for deterntining that structural-error

analysis was appropriate:

In Colozi
I, we concluded that there was no evidence

to show that

the defendant had notice that recklessness was an eletnent of the
crime of robbery, nor vvas there evidence that the state argued
the defendant's conduct was reckless. Further, the trial court

did not include reclaessInssclosi ththe
e

instrticted the july.
attorney treated robbery as a strict-liability offense.

Id, at ¶16-7, citing Colon
I, 2008-Ohio-1624 at ¶¶30-31. The Court also stated

that °[s]eldom will a defective indictment" lead to errors, such as those in
Colon I,

which "permeate the trial from beginning to end and put into question the

reliability of the trial court in functioning as a vehicle for determination of guilt or

innocence." Id. at ¶8, citing State v. Perry,
101 Ohio St.3d 118, 2004-Ohio-297,

802 N.E.2d 643, ¶17. The Court concluded by stating that, "we emphasize that

the syllabus in Colon I
is confined to the facts in that case." Id. at ¶8.

tiVhether Colon I is authoritative or ap p1i ^able

{¶13} The State argues that Colon I is not authoritative bccause a motion

for reconsideration is pending before the Court. Since the Ohio Supreme Court

has since ruied on the motio•n• for reconsideration, this argument is meritless.

Colon, 2008-Ohio-3749 (Colon II). The State also argues that Colorz I is

inapplicable to the present case because the defendant in
Colon I was convicted of

robbery in violation of R.C. 2911.02(A)(2); whereas, Alvarez was convicted of

aggravated robbery in violation of R.C. 2911.01(A)(3). Although the State's

7
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argument has support from other courts' dicta, including the Ohio Supreme Court

in Colon
11, we are not persuaded that this distinction prevents

Colon I's

application.

{¶14} In Color:
II, the Ohio Supreme Court stated that "the syllabus in

Colon
I is confined to the facts in that case." 2008-Ohio-3749, at ¶8. While this

read in isolation, supports the State's contention that
Colon I should

statement,

not be expanded to other crimes, the Court in
Colort II was not limiting Colon I's

central holding-"when an indictment fails to charge a mens rea element of a

crime and the defendant fails to raise that defect in the trial court, the defendant

has not waived the defect in the indictment"-in
Colon 11; rather, the Court was

limiting the application of stnictural-error analysis and emphasizing that,

generally speaking, plain-error analysis applies. Likewise, we are not persuaded

that the Court's limiting comments in Colon II indicate that its holding applies

only to R.C. 2911.02(A)(2); instead, the comments should be read as limiting the

application of structural-error analysis.

{¶15} Similarly, the Court of Appeals for the Tentli District noted that it

was "reluctant to °""^'vely construe
Colon I's holding to statutes not

.,..,,....__

considered by Colon I, especially since Colotr II emphasized that the syllabus in

Colon I is confined to the facts in that case."
State v. Hill, 10th Dist. No. 07AP-

889, 2008-Ohio-4257, ¶34. In Hill, the tenth district was presented with Colon I's

application to aggravated robbery under R.C. 2911.01(A)(1). Id. at ¶35. The

8
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Court in Flill ultimately concluded, however, that Colon I was inapplicable to

aggravated robbery convictions under R.C. 2911.01(A)(1) based upon its prior

opinion in State v. Ferguson,
10th Dist. No. 07AP-640, 2008-Ohio-3827. In

Ferguson, the Court found that Colon I was inapplicable to R.C. 2911.01(A)(1)

because that sub-section imposes strict liability like the lesser included crime of

robbery under R.C. 2911.02(A)(1). 2008-Ohio-3827, at 11¶38-46, citing
State v.

Kimble,
7th Dist. No. 06 MA 190, 2008-Ohio-1539;

State v. YVhnrf (1999), 86

Ohio St.3d 375, 715 N.E.2d 172. Accordingly, we find the Tenth District's

statement concerning Colon
I's application to othcr criminal statutes to be dicta.

{¶16} The State further argues that: R.C. 2901.21(B) imports recklessness

only if section R.C. 2911.01 in its entirely
lacks any mens rea element; R.C.

2911.01(B) contains the mens rea element of knowingly; and therefore,

recklessness is not imported. The State also points out that R.C. 2911.01 requires

the commission of a theft or theft-type offense, which requires proof that the

defendant acted with the pnrpose
to deprive the owner of property or services and

knowingly
obtained or exerted control over the property or services; and therefore,

R.C. 290i 2i(B) does not import recklessness. In support of its argument, the

State points to the Ohio Supreme Court's decision
in State v. Mnxwell, wherein it

stated:

[A] eourt must be able to ^^nert^etelernenti oftrecklessnesg
two questions before app y g
pursuant to R.C. 2901.21(B): (1) does the section defining an

9
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offense specify any degree of culpability, and (2) does the section
plainly indicate a purpose to impose strict criminal liability?

**^
Appellant argues that the court of appeals misinterpreted the
word "section" in R.C. 2901.21(B) to mean "division" of a
Revised Code section, and mistakenly applied R.C. 2901.21. We
agree. The General Assembly distinguishes between sections and

divisions in the Ohio Revised Code. * * * Thus, in dl7ermental
whettrer R.C. 2901.21(B) can operate to supply need to
element of recklessness to R.C. 2907.321(A)(6), `ve

determine -tyhettier the entire
cludescsuchsana e er

nent lement,

not just whether divisimt (A)(6) '

95 Ohio St.3d 254, 2002-Ohio-2121, 767 N.E.2d 242, ¶¶21-22. The State further

points out that the Ohio Supreme Court has followed this R.C. 2901.21(B)

analysis at least as far back as its decision in
State v. Mac (1981) and as recently

as State v. Fairbanks
(2008). 68 Ohio St.2d 84, 86, 428 N.E.2d 428; 117 Ohio

St.3d 543, 2008-Ohio-1470, 885 N.E.2d 888, ^1111, 13-14.

{¶17} Implicit in the State's argument is that the Court in
Colon I

incorrectly applied R.C. 2901.21(B) because it only searched for a mental clement

in division (A)(3) of R.C. 2911.01 rather than searching the entire section for

mental elements. Although members of this Court may be sympathetic to the

State's argument, we are an intermediary court and, therefore, bound by the Ohio

Supreme Court's opinions in Colon I and II.

{¶18} The statutory language at issue in this case is almost identical to that

in Colon I.
Colon was convicted of robbery under R.C. 2911.02(A)(2), which

provides, in pertinent part:

10 r^^
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No person,
in attempting or comnritting a theft offense or in

fleeing immediately after the attempt or offense, shali do any of

the following:
***
(2) Inflict, attenrpt to inflict, or threaten to inflict physica arm

on another;

R.C. 2911.02(C)(2) provides: "`Theft offense" has the same meaning as in section

2913.01 of the Revised Code." Alvarez was convicted of aggravated robbery

under R.C. 2911.01(A)(3), which provides, in pertinent part:

No person, in attempting or committing a theft offense, as

defined in section 2913.01 of the
Revised Code, or in fleeing

inimediately after the attempt or offense, shall do any of the

following:
* * *
(3) Inffict, or attempt to inflict,

serious physical harm on

anotlrer.

(Emphasis added). The only substantive differences between these two statutes

are: (1) the degree of physical harm that the defendant attempted to inflict or

inflicted---physical harm vs. ser'-ous physical Ilarm; and (2) a threat of physical

harm is sufficient to constitute an (A)(2) robbery, but not sufficient to constitute

an (A)(3) aggravated robbery. We fail to see how these distinctions evade
Colon

I's rcquirement that "recklessly" be imported into division (A)(3) of the

aggavated robbery statute. Therefore, we are not persuaded that
Colo"• T is

distinguishable from the present case as the State argues.

{¶19} Furthermore, this Court notes along with our sister court that:

[fjollowing the Ohio Supreme Court's decision
in Coloti, the

Ohio Jury
Instructions Committee ("the Committee") revised,

lt

e^.1'ao



Case No. 4-08-02

through provisional instructions, the jury instructions for

aggravated robbery, robbery,
and aggravated burglary, in order

revising the jury instruction for
to comport witb Cotot:. In rted the ter
aggravated robbery, the committee insem

"recklessly" to the provisions of R.C. 2911.01(A){3), i.e., that thc

g or attempting to commit a theft
defendant, while committin
offense "recklessly" inflicted or attempted to inflict serious

physical harm on the victim.

Ferguson,
2008-Ohio-3827, at 1148, citing 4 Ohio Jury Instructions (2008),

Section 511.01(A)(3) (Revised 5/3/08). Although the Ohio Jury Instnictions are

not binding legal authority, they are, nonetheless, "helpful as an example of the

generally accepted interpretation of Ohio statutes." Id. at ¶47, citing
State v.

Gar-dner,
118 Ohio St.3d 420, 2008-Ohio-2787, 889 N.E,2d 995, 197 (Lanzinger,

)., dissenting). See also, State v. Mullins,
2nd Dist. No. 22301, 2008-Ohio-2892,

¶23.

{120} Like robbery's division (A)(2) in
Colon 1, aggravated robbery

element cnd does not impose strict liabilitv;
division (A)(3) lacks any nient"1

therefore, R.C. 2901.21(B) imports the default mental element of recklessness.

Coloiz
l, 2008-Ohio-1624, 1^11-15. Count rivo of the grand jucy indictment

against Alvarez provided, in pertinent part:

* * * on or about June 24, 2007, at Defiance
County,

Fernando B. Alvarez
did, in attempting or committing a theft

offense, as defined in R.C. 2913.01
of the Ohio Revised Code, or

in fleeing immediately after the attempt or offense, inflict, oration
attempt to inflict, serious physical harm on anot3er, ^ggralvated
of Ohio Revised Code Section 2911.01(A)(3),

Robbery,
a Felony of the First Degree, and against the peace and

dignity of the State of Ohio; * * *

12
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(Aug. 3, 2007 Indictment, Doc. No. 2). Since Alvarez's indictment lacked the

necessary mental element of recklessness for aggravated robbery division (A)(3),

his indictment was defective. Colon 1, 2008-Ohio-1624, at ¶15. Alvarez may

argue this indictnlent defect for the first time on appeal. Id, at ¶45, syllabus.

A licable Standard After Colorl II

{¶21} Since we have found that Colon I applies to this case and that

Alvarez's indictment was defective, we must now determine, in light of
Colon II,

whether a plain-error analysis or structural-error analysis applies. NVe find that

structural-error analysis applies.

{1(22} The Court in Colon
I and II outlined four prongs that must be met to

apply structural-error analysis; if any one prong is lacking, then plain-error

analysis applies. Those four prongs are as follows: (1) there is "no evidence to

show that the defendant had notice that recklessness was an element of the

crime"; (2) there is no "evidence that the state argued that the defendant's conduct

was reckless"; (3) "the trial court did not include recklessness as an element of the

crime when it instructed the jury"; and (4) "[i]n closing argument, the prosecuting

13
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attorney treated [the crime] as a strict-liability offense.il Colon 1, 2008-Ohio-

1624, at ¶¶29-31; Coloal II, 2008-Ohio-3749, at 116.

{123} Like Colon
I, all four prongs are met in this case. First, therc is no

evidence to show that Alvarez had notice that recklessness was an element of the

crime
of aggravated robbery under R.C. 2911.01(A)(3). Aside from the fact the

indictment failed to mention recklessness, the bill of particulars was also silent as

to the required culpabitity. The bill of particulars provided, in pertinent part:

With respect to Count Trvo of the Indictment, the State's

evidence vvilt show that oQnooC
mmitting a theft offensetas

Defendant did, in attemptinb
defined in Section 2913.01 of the Revised Code, or in fleeing
immediately after the attempt or offense, inflict or attempt to

inflict serious physical harm on anst
e

ciPicatly, on or about the
Revised Code Section 2925.03(A)(1)I P
date stated, Defendant whiie assaulting Dewayne Sanders took
property belonging to Mr. Sanders. The assault continued after

ntinucd causing Mr. Sanders serious
leaving the residence and co
physical harm.

(Nov. 2, 2007 Bill of Particnlars, Doc. No. 67). Second, there was no evidence

that the State argued that Alvarez's conduct was
reckless. In fact, the prosecution

never metrtioned
recklessness in either its opening or closing

statements to the

The foar prongs here were taken from Colon
lt; however, the four prongs outlined in Colon I are

d;a not t+nclua allathe elements of heroffe n e charged as the indietmentlomitted the requ
Tedi rnens reaa(2)

thete was no evidence in the record that the defendant had notice that the state was required to prove that hethat

had been
relckless; (

3) the tr al court faled to inelude the required mens rea in the jury instr u tionsa and
(9) in closing argument the prosecuting attorney treated robbery as a strict-liabilitY offense. 2008-Ohio-co

1624,

duct was

at¶¶29-31.

14
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jury. (Nov. 8, 2007 Tr. at 163, 483). Third, the trial court did not include

reclclessness as an element of the offense. The trial court instructed, in pertinent

part, as follows:

wo of the indictment, the Defendant is charged with
In Count T
Aggravated Robbery. Before you can fin(1 the Def ou ma t utind
of Aggravated Robbery as charged in this Count, y

beyond a doubt tp^fendant, Fe nando B. Alvarezt
Defiance County, Ohio,
did, in attempting or committing a theft offense, or in tleeing
immediately after the attempt or offense, inflict, attempt to
inflict or threaten to inflict serious physical harm on another?

Ah che ifPsuccessfulh wou Persoti ttlley co mm ss nc o lfdthe

offense.

It is an element of Aggravated Robbery as charged here that the
Defendant committed, or attempted to commit, a theft offense.

A theft offense means that the ^r te ano^thknowinglY,er with the purpo
obtained

or exerted control over the prop tY of the
to deprive the owner of sucll proper `^elC hn en^heA Personf acts
oNvner or a person authorized to g' '
knowingly, regardless of his purpose, ;vher he is urhas ^A
conduct will probably cause a certain result. A p pose
person has knowledge of circumstances when he is aware that
such circumstances probably exist. And since you cannot look

mind of another, knowledge is determined from all the
into and circumstances in evidence. You will determine from
facts the
these facts and c',trn Def nd

uces
antvan

whether
a varene s of the probability

in the t:: ie£d of t. -
he was obtaining m' exerting control over the proper

that ty o^
2 This Court notes that the trial court improperly instructed the jury with respect to aggravated robbery's

element. The trial court included "threaten to inflict" in its 29 11
instructions even.01(A)(3)though threatenmg to

(A)(3) a avated robbery. R.C. . A threat of physical
inflict is not sufficient to establish a(` )bbery. R.C. 2911.02(A)(2). Since there was no objection to the

e
harm is only sufflcient for an (A)(2) 1 inthat standard, we are not convinhed'cal harm presentede
instruction, we review for plain error. App y g
trial would have been different in thou^r,d sposeti n, based onRtheadefecrive lindictment, we need not
(State's Exs. 1-40). Furthermore, given
address this error further.

15
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another without the consent of the owner or person authorized

to give consent.

Property means any property, real or personal, tangible or

intangible.

Purpose to deacts purposely when it is h s spec fic intention
of theft. A person

ind of theto cause a certainuestion t ereuwasepresent iindtl etm that
at tlie time in q
Defendant a specific intention to deprive another of propert}•.
Purpose is a decision of the mind to do an act with the conscious
objective of producing a specific result. To do an act purposely

is to do it intentionally and nuY acse^e, li `vhi ^ua person does an
mean the same thing. The p P
act is known only to himsclf unless he expresses it to others or
indicates it by his conduct. The purpose which a person does an

determined
means or weapon used and all^otherr facts and circunistanees in

evidence.

Deprive means to withhold property riate a snlbstantial portion of
for snch period of time as to appropriateto restore it only upon a
its value of use or with a p p eans
payment or reward or other consideration. 9ep^rt e oralso s rlr ^ s
to accept ihe use or aPpravp^iat erncons'►dcration in return
Nvith a purpose not to g ProP
therefore and without reasonable justification or excuse for not

giving proper consideration.

The act of inflicting, attempting to inflict or threatening to inflict
serious physical harin must occur during or immediately after

i . .:..rro.,^nise titef^ ,..,...._.

Physical harm to a person means any illness, excuse me, any

injury, illness or physiological impairment regardless of its

gravity or duration.

Serious physical harm to persons means any of the fosloypugi
Any mental illness or condition of stl olo a ,edy apsychiatric
normally require hospitalization or p g

16

'PageL--I



Case No. 4-08-02

treatment; any physical
harm that carries a substanti

death; any physical harm that involves some permanent

incapacity, vvhether partial or total, or tha
t

st} at
temporary, substantial incapacity; any p

}
ysic

nle
involves some permanent disfigurement or hhs, a^ v'^raYem sthat
temporary, serious disfigurement; any p Y
involves acute pain of such duration as to result in substantial
suffering or that involves any degree of prolonged or intractable

pain.
in closing argument the prosecution treated

. 8, 2007 Tr. at 503-06). Fourth,(Nov

the division (A)(3) aggravated robbery as a strict-liability offense. Summarizing

nted with regard to division (A)(3), the prosecutor stated the
the evidence prese

following:

*** And, again, you're going to have tire
opportunity to review

the photographs that are here. There
are also stipulated niedical

reports from Defiance Ilospital indicating the severity of the
injuries sustained by Mr. Sanders and what transpired and, ofanders

of NIcourse, you heard the testimony r. S
h

o told anou NhoSsb}oody
and also don't forget l^^fargaret Itoddy Y

he was and
I think she characterized it as it looked like

somebody out of a ira^rc; mc 'sc ar.d said that it looked much

vvorse than these photographs taken by the Sheriff's ^
these

because he had gone in an cleaned himself U.

nasty pictures ht and of theniselves but he looked rvorse than that

svhen she first saw
him after he liad to walk ten minutes from the

wooded area to her house.

(1`iov. 8, 200i Tr. at ^-
'.u3-gq)- (F.nrnhasis added). The State basically argued that

the photogaphic and medical evidence speaks for itself and was sufficient to find

Alvarez guilty under of a division (A)(3) aggravated robbery. As such, the State

treated the division (A)(3) aggravated robbery as a strict-liability offense.

17
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19124} Accordingly, this Court finds that all four
Colon prongs are met in

this case. Since all four Colon
prongs are met, this Court must follow the

Supreme Court's direction and conclude that the defective indictment so

permeated Alvarez's trial sucll that the trial court did not reliably ftnction as a

vehicle for determination of guilt or innocence; and therefore, the defective

indictment was a stnictural error. Colon I, 2008-Ohio-1624, at ¶44, citing Perty,

2004-Ohio-297, at ^17.

{¶25} Alvarez's first assignment of error is sustained.

ASSIGNMENT OF ERROR NO. 11

The trial court committed plain error by ordering
Mr. Alvarez

to pay $3,719.95 restitution witltou n bdeR C•h 2929.19(B)(6)
future ability to pay, as required by

(Sentencing Transcript, Dec. 19, 2007, at 14; Judgment Entry,

Dec. 26, 2007).

{926} In his second assignment of error, Alvarez argues that the trial court

him to pay restitution without considering his present or future
erred in ordering

ability to pay as required by R.C. 2929.19(B)(6). Specifically, Alvarez argues

that he was determined to be indigent, the trial court heard no evidence on his

and tl.e r
.'re°Sentenre investigation did not contain information

ability to pay,

about his work history. Under these circumstances, Alvarez argues that the trial

court abused its discretion by failing to consider his ability to pay. The State, on

the otller hand, maintains that the PSI contains sufficient information upon which

18
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t0e trial court could rely in considering Alvarez's ability to pay; and therefore, the

trial court did not abuse its discretion. We agree with the State.

{Q27} We review a trial court's determination of the defendant's ability to

pay restitution under an abuse of discretion standard.
State v. Brewer (Jan. 28,

1998), 3d Dist. No. 2-97-20, at *3;
State v. Horton

(1993), 85 Ohio App.3d 268,

619 N.E.2d 527; State v. Myers,
9th Dist. No. 06CA0003, 2006-Ohio-5958, T12.

An abuse of discretion suggests that a decision is unreasonable, arbitrary, or

unconscionable.
Blahemore v. Blalcernore

(1983), 5 Ohio St.3d 217, 219, 450

N.E.2d 1140. "Generally, R.C. 2929.19(B)(6) is satisfied where a trial court

considered a PSI, rvhich typically contains pertinent financial information, or

where the transcript demonstrates that the trial court at least considered a

defendant's ability to pay."
State v. Troglin,

3d Dist. No. 14-06-57, 2007-Ohio-

4368,138.
{1^28} Alvarez's arguments lack mcrit. To begin with, Alvarez invited the

error of which he now complains by failing to cooperate in the preparation of the

PSI. (Dec. 19, 2007 Tr. at 7); (PSI). IIe will not be rewarded for such action by

-tl'„rrzore tire trial ceu'•-t noted that it had reviewed the PSI, and it
this Court. Fu.

contained sufficient information from which the trial court could reasonably

conclude that Alvarez would have, at least, the future ability to pay restitution.

As an initial matter, the trial court ordered a relatively low amount of restitution

in this case: $3,719.95. (Id. at 14). Alvarez was twenty-two years of age and was
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sentenced to serve thirty-one (31) years imprisonment. (Id. at 13). Accordingly,

the trial coutt could reasonable conclude that Alvarez could pay restitution after

he was released from prison around age fifty-three (53). Furthermore, the trial

court could reasonably conclude, based upon his felonious assault convictions in

this case, that Alvarez was physically able to work, and thus, pay restitution.

Under these circumstances, the trial court did not abuse its discretion in ordering

that Alvarez pay $3,719.95 in restitution.

{T,29} Alvarez's second assignment of error is, therefore, overruled.

A.SSIGNh9ENT OF ERROR NO. III

Counsel provided ineffectivc assistance by failing to impeacir
Dewayne Sanders' claim of blurry vision during the initial

photographic identitication
with the stipulated medical record.

That impeachtnent addressed identification which was the main

issue in the case and would have created a reasonable probability

that the jury would not have found
Mr. Alvarez guilty beyond a

reasonable doubt. Section 10, Article, 1 , Ohio Constitution; The

Sixtlt Amendment; Stricl:land ^e^`SRoomblteport, labeled page
668; (State's Exhibit 39, Emerg 3'

7).
{^30} In his third assignment of error, Alvarez argues that he was denied

effective assistance of counsel because counsel failed to impeach the victim's

claim of blurry vision during the initial photographic identification. The Staie

argues that counsel's failure to cross-examine the victim was a trial strategy; and

therefore, insufficient to establish ineffective
assistance of counsel. We agree

with the State.

20 ^
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{¶31} A defendant asserting a claini of ineffective assistance.of counsel

must establish: (
1) the counsel's performance was deficient or unreasonable

under the circumstances; and (2) the deficient performance prejudiced the

defendant. State v. Kole (2001), 92 Ohio St.3d 303, 306, 750 N.E.2d 148, citing

Stricklaitd v. {Yaslaington (
1984), 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d

6'14. In order to show counsel's conduct was deficient or unreasonable, the

defendant must overcome the presumption that counsel provided competent

representation and must show that counsel's actions were not trial strategies

prompted by reasonable professional judgment.
Strickland, 466 U.S. at 687.

Counsel is entitled to a strong presumption that all decisions fall within the wide

range of reasonable professional assistance.
State v. Sallie (1998), 81 Ohio St.3d

673, 675, 693 N.E.2d 267. Tactical or strategic trial decisions, even if

unsuccessful, do not generally constitutc ineffective assistance.
State v. Carter

(1995), 72 Ohio St.3d 545, 558, 651 N.E.2d 965. Rather, the errors complained

of must amount to a substantial violation of counsel's essential duties to his client.

See State v. Bradley (
1989), 42 Ohio St. 3d 136, 141-142, 538 N.E.2d 373,

quoting State v. Lytls (1976), 48 Ohio St.2d 391, 396, 358 N.E.2d 623.

{132} It is well settled that the scope of cross-examination is considered a

trial strategy, and debatable trial tactics do not establish ineffective assistance.

State v. Conway,
109 Ohio St.3d 412, 2006-Ohio-2815, 848 N.E.2d 810, 1101,

citing, State v. tloffiter,
102 Ohio St.3d 358, 2004-Ohio-3430, 811 N.E.2d 48,

21
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545; State v. Canzpbell (
2000), 90 Ohio St.3d 320, 339, 738 N.E.2d 1178. In this

case, defense counsel may have dccided not to cross-examine because this would

have re-emphasized the victim's injuries and bolstered the victim's in-court

identification. Such considerations are trial strategy; and as such, do not

constitute ineffective assistance of counsel.

{¶33} Alvarez's third assignment of error is, therefore, overruled.

{134} I-Iaving found error prejudicial to the appellant herein with regard to

assignment of error one but no prejudicial error to appellant with regard to

assignments of error two and three, we reverse in part and affirm in part the trial

court's judgment and remand for proceedings consistent with this opinion.

Jrrdgment Afftrmed in Part,

Reversed in Part and
Cause Retr:aieded.

SIIAdd', I'.3. and WILLA14?OWSICI,
J., concur.

/j1r
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IN THE COMMON PLEAS COURT, LUCAS COtJNTY, OHIO

STATE OF OHIO * CASE NO:
* G-4801-CR-0200603208-000

Plaintitf. *

GREGORY HORNER
Defendant.

* JUDGMENT ENTRY
*
^

* JUDGE GARY G. COOK
*

This matter came before the Court upon defendant's Motion to Withdraw Plea. iYitness
sworn in. 'f estiniony offered on behalf of the defense. Motion is liereby DENIED. Matter

proceedcdto sentencing.
On May 31, 2007 defendant's senteneing hearing was held pursuant to R.C. 2929.19. Court

reporter CHRISTINE ARDLBY, defense attorney ADRIAN CIMERMAN and the State's attorncy
JEVNE MEADER were present as was the defendant who was afforded all rights putsuant to
Crin1.R. 32. The Court has considered the record, oral statemcnts, any victim impact statement aixi
presentence report prepared, as well as the principles and puiposes of sentencing under R.C.

2929.11, and has balanced the seriousness and recidivism factors under R.C. 2929.12.

The Court finds that defcndant has beert convicted of Aogravated Robbery, count 1, in
violation of R.C. 2911.01(A)(3) a felony of the 1 st degree and the attached frreartn specification in

^)violation of R.C. 2941.145; Aggravated Robbery, eormt 2, in violation of R.C. 2911.01(A)(^ a

felony of the Ist degree aucl the attaclied fireai-m specification in violation of R.C. 2941.145;

Aggravated Robbery, count 3, in violation ofR.C. 2911.01(A)(1) a felony of the Ist degree and the

attaehed firearni specification in violation oFR.C.2941.145; Felonious Assault, count4, inviolation
of R.C. 2903.1 l(A)(1) a felony of the 2nd degrcc and the attached firearm specification inviolation

ofR.C. 2941.145 and Felonious Assault, count 5, in violation of R.C. 2903.1 1(A)(1) a felony of the

2nd degree and the attached firearns speeification in violation of R.C. 2941.145.

0-4NaI-CIb0251 605_(I3-']00.URE(;C)NYHOKNI!R-Alny31,10O749)-02167 Po9C I JUN 4 Z007
p,.dge Ltl-



It is ORDERED that defendant setve a tetYn of 4 years as to counts 1, 2, and 3 to be served
concurrently to one another; 4 years as to counts 4 and 5 to be served concurrently to one another
and an additional term is intposed as a mandatory and consecutive term pursuant to R.C.
2929.14(D)(1) of 3 years to each ofthe five attached firearnr specifications to be setved concurrently
to one another. The sentence in counts 1, 2 & 3 is ordered to be served consecutively to the sentence
imposed in counts 4 & 5. The sentence imposed as to the attached firearm specifications are to be
sen; ed consecutively to the sentence imposed irf counts 1,2 & 3 as well as to the sentence intposed

in counts 4 & 5 for a total of 11 years in prison.

The 1 year prison term imposed for post release control as it relates to 02CR463 is vacated

due to post release control having been terminated.

Defendant given notice o f appellate rights under R.C. 295 3.08 and post release control notice

undcr R.C. 2929.19(13)(3) and R.C. 2967.28.

Pursuant to the request of the State of Ohio a nolle prosequi is entered as to count 6.

Defendant is thercfore ORDLRED conveyed to the custody of the Ohio Department of
Rehabilitation and Corrections forthwith. Credit for 171 days is granted as of this date along with
fature custody days while defendant awaits transportation to the appropriate state institution.

Defendant found to have, or reasonably nraybe expected to have, the means to pay all or part
of the applicable costs ofsupervision, confinenient, assigned counsel, andprosecution as authorized
by law. Defendant ordered to reimburse the State of Ohio and Lucas County for such costsand to
pay restitution in the amowit of $4208.00 to Robert Peclc and $350.00 to "lim Mutray . This
ordsP of reimbursenient and restttution is a judgment enforceable pursuant to law by the parties in
ivhose favor it is entered. Defendant further ordered to pay the cost assessed pursuant to R.C.

9.92(C), 2929.18 and 2951.021. Notification pttrsuant to R.C. 2947.23 givcn.

Defendant ordered remanded into custody of Lucas County Sheriff for inunediate
transporiation to appropriate state institution. Defetrclant is remanded into the custody of the Lttcas

County SherifPs Department.

I
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IN^IC'f1yllE'

Tlll^ STATI- oP oIllo,
Luc.^s County, } ss.

CJ! (lre Sepjember, Terrrt uf 3005. A.U

Tl[Ii JURORS 01: TI-[p GRAND JUI:Y ofthc Statc of Ohio, v^'ithin ^ind ibr latcas Cntmt},

0[1io, on their oaths, in the name and bY the authority ofle Stnte of Ohio, do lind and present tliat

GRLGORI` A. Ii0i2idEt2 anc! ,1.hvII:S N. 11 A1IN, on or about the 30th day of Nlarch, 2006, in

Lucas Count}', Ohio, in attetnpting or committing a tlic.ft offense s,is def7ned in §2913.01 oC the

Revised Code, or in fleeing imrnediately' after the attempt or offense, did in[]ict, or attempt to inllict.

serious physical harn^ on another, in violation of §=91I.01(A)(^) OF TIII: 01I10 Rl.VISTD
Li;,

CODIi, AGGRAVATI;D ROBBERl', I3LING A FELONY OF 'I'IIE FIRST DLGR

eontrary to the form of the slatnte in such case made t+nd Pr°vuled' `incl ld`nt^st thc heace und dignity

of the State of Olrio.
S 1S1II:D.]Ni^ l-L)POSF.SION
i'I CIl IC,4Ti0NTIL4TOFFP.NDERDISLAYED. I31';W1)

OF OlZ UShll^^]` ^2941.145

The Grand Jnrors further ]iod and specify thlt tlte saici GI2EGOR]' A. IIORNLR ancl
JA while

I^tI S K. IIAIIN had a firearm on or ahout the offender or under the offender's control

eonunitting tfte offense anddisplayed the firearm, brandished the f irearns,
indicated that theoffender

ssessed the fn'earni or ^^scd it to faeilitate the offense
po .



Si:COND C<)UiU'I^ I .- ('ount }̂

^TI- `
Ohio, on their oaths, in thr name and by thc tuwthorit\of the Statc ol Ohio, do fin^l and piesent that

GRr.C;ORY A. HOl':hGR and .1:1.i!'I1?S K. IIAIIN. on ol-ubout thc 30th dary of %,tarch. 2006, in

as delinetl in ti ql?.Ol ol the
thLucus Counry, Ohio, in ot[etnptin^^ or committin^^ a cft o fl^ nse

fl tC

C ' o d e or in fleein;; immecliattelv aftecI
the attenll)t Dr O

,diii iil^ iCt.C;r 1it2n11^t t(1 tn I
'enSC,

tsc

serious ph:^sical harm on anoth^;r, in violation of §39I I.OI (A)(3) OI TIIIi O1IIO T2L^'ISGll

COI)F., AGGI^^VAT^I) ROI313IsRY, 13LING A hELON1' Oi `I'IIIt, 1 IRS'f' I)I^GRIi:Ii.,

eo;llrary to t'.ie fot'In of the statute in sticlt case made and provided, and a^,ainst the pettce stnd dignity

oRhe State of Ohto.

SPGCIFIC:,4TION"f1-IAfOPITENDF;RDISI'LAYI;;D.I31^_^NDISIII=I).IN[>ICi^I t=D P^ SSIQN

OF OR USED 1^ FZM-----̂'-941.14^

Ihe Grand Jurors further ftnd and spectfy that the said G32S;GORY
A• 110ILNLR and

F. IIAIIN had a fiirear>>i on or about the oftender or under tite offendet''s control while

nd displnyed the firearm, brandished the firearm, indicated thnt the offender

Jn

ANI

uniS^ttin Kg the offense aco

possessed the kireartn or ased it to facilitate the offens::.

TH11'.D COUNT

1' THf GI:AND J URT of the State of Ohio, witljin and for Lucas County,

THF. JURORS 0

Ohio. on their oaths, in the n.une and by the authority of the State of Ohio, do finci and present that

GRCG012Y A. IIORNRR and JAMES I^. HAIIn, on or about the 3oth day of Nlerch, 2O06, in

^91-.01 of the
Lucas offense tts defined in ^-

County, Ohio, in attemptino or committin .̂: a theft

Revised Code, orin I7eeiue immediately after tlie attempt or o8'cnse, did inPict, or attcmpt to intlict.

serious phYSical harm on .utother, in violation of §'"Jl1.dl(A)(3) OF THE 0I3IO RliF'I51a
l

.` L

Lucas ^
IG JIJRORS OF TFIE CiR.AND.1lJI:Y

oi'the State of Ohio_ witlun auld

f'age--^?=



('OI)Is, AGGt2AJ'.4TI3,1) I:OI3[3GRY, i3E(NG A TELOh'Y Oh Ti-iE h'IIZS"I' D1^CRI3G, ^^ti
I„ td ntt td J^,

contraty to the form oCUte statute in such case made and hrovided,
and against the peace an

of Ihe State of Ohio.

SPICII=ICATION_IFIAT(')1^________1'L''^f-II
--I`OfSPI.AYI'D.[3R.Ati01S11^UIC

__^__A'I'G171'OSSE; ^S(ON

^ ^ 2q41 I-I301^ OR USI^D PIREAI^NI-^

A Th,e Grand Jw'ors furtLer Iincl and specilv that the s'aici
i;ia?GCIIh' • • 1lORNTR and

HAHN had a firetum on or abot,it the offender or under the offender's control while
iPS t^ .JAs

eommi ting the offense and displayed th^ iirearm, brandishecl the ^trearm, indicatecl that the offendcr

possessed the fnearnl or used it to facilitate the offense.

FC)t 1RTH COtJN' T

THE JURORS OF Ttifi GI^AND .1URY of the State of Ohio, within and for Lucas County,

Ohio, on their oaths, in the nanie and by the authority oI'the State of Ohio, do find and present that

GI:rGORY A. IIORNI1R and JAMES K.17ALIN, on or about the 30th day of March, 2006, in

Lucas County, Ohio, did knowinply cause serious pltqsieal harm to anothcr, in violation of

02903.11(A)(1) OF TLIL OI310 RR^,VISLu CODE, FELONIOUS ASSAULT, BEING A

FGLON)' 01' TIIE SECOND ll1?GRI'sh:, contrary to the fortn of the s'tarirte in such case made and

piovided, and against the peace and dignity of t

AYED

he State of Ohio.

SPECIFICATI'CHATOPFF.NI)FR171SPLI3RANDiSH 1""1C1AIII7IOS
SI.SSION

RM ^?94L14S
OFOR_ U S^ ON R =-A

The Grand ltu'ors further find and specify that the said GRTGORI' A. TIORnLR and

JAlVII1S K. HAHN liad a firearm on or about the offander or under the offendei's control rvhile

committingtheoffense and display'ed the tirearm, brandished the firearm, indictited thttttheoffender

possessed the fu'earm or used it to facilitate the offertse.



PIrTI^I CotRJ^r

-^

--

TIlE JIJ1:01'S OP THG GRAND .IIJI:Y
of the State of Ohio. within and lix Lucas County.

Ohio, on their oaths, in lhc namctutd by thc authority of 0e Statc of Ohio, do find and pretiunt that

G RIiGORY A. HO1ZIGR and.lAiti1ES K. I-I AIiN. on or about the 30th
da)' of March. 2006. in

Lticas County, Ohio, clicl knowin;ly cause serious phpical hurni to another, in violation 01

y2903.11(A)(1) OF TIIII O1-110 RION'ISIa)
COI)E, PE;LONIOIJS ASSAULT, BLING A

1rL'LOhY O
F TIIE SI?CON{) DEGREE , contrary to the form ol the stutute in such case made and

provided, and against the peace anct dignity of thc State of Ohio.

SPt C[11('::I[0 `TIIAI'01'I'ENDLi D(Sl'I YI',I).BRAND1511(it),i JD1C/171=D1'OSSF,SSIC)1^1

OF_ (1R l SED f1RL:.aRf1?941 14^

The Grand Jurors further find and specify that the said GRIsGORI' A. IIORNER and

JANIL'.S K.
HAHN had a lirearm on or about the offender or under the offender's control while

committing the offensc and displayed the flrearm,brandished the Iirearm, indicated that tlteot/ender

possessed the firearm or used it to facilitate the offense.

SI\Tl I COUN [

I'IIE JURORS OF TI IE GRAND JURY
of the State of Oltio, within and for Lucas Counry,

Ohio, on thcir oaths, in the name and by the authority of the State of Ohio, do find and present that

GRL;G0R1' A.1-10ItNLlt and JAh'TES K. TIAIIN, ort or about thc 30t11
day of Nltuch, 2006, in

Lucas County, Ohio. did knowinelycause or attempt to cause physical liarm to anotlter by means

of a deadly weapon or dan,^Ierotts ordnance, in violation of §2903.11(A)(2) OF TIII; 01110

RI3AS>;D CODG, FELONIOUS ASSAULT, BEING F'+ FELONY OF 713I: SGCONI)

DEGRLE, contrary to ttte form of the statute in such case made aiid provided, and aeainst the peace

and di^nih'of t6e Statc of Ohio.



TFI-,PnSS ^ISI-[RD i ^I^IC sl1 "'. t AI S.ICATIONTI-IATO1FI^NDERDISPI,F^ti'11^19 f3RANDSPF.C1I
OP OR U.SE17 PIRL-ARIvI-63941.14J

'The Grand Jurors further find rinrl specifv dint the saicl GREGORY A. HORNER und

,TAA9 ES K. [IAHN had a firem'm on or about the offencler or uncler the offender's control while

commiiting the ofiense ancl cfisplayed the firearm, hrindished the f ircann, inclicatecl tltat the offencler

nossessed the fireann or' us(-d it to facilitate the ofTense.

Juli.i)

Luc;b2ouny Prasccutor
^
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OHIO CONSTITUTION
ARTICLE 1, SECTION 10

Except in cases of impeachment, cases arising in the army and navy, or in the

militia when in actual service in time of war or public danger, and cases involving

offenses for which the penalty provided is less than imprisonment in the penitentiary, no

person shall be held to answer for a capital, or otherwise infamous, crime, unless on

presentment or indictment of a grand jury; and the number of persons necessary to

constitute such grand jury and the number thereof necessary to concur in finding such

indictment shall be determined by law. In any trial, in any court, the party accused shall

be allowed to appear and defend in person and with counsel; to demand the nature and

cause of the accusation against him, and to have a copy thereof; to meet the witnesses

face to face, and to have compulsory process to procure the attendance of witnesses in

his behalf, and a speedy public trial by an impartial jury of the county in which the

offense is alleged to have been committed; but provision may be made by law for the

taking of the deposition by the accused or by the state, to be used for or against the

accused, of any witness whose attendar•,ce can not be had at the trial, always securing

to the accused means and the opportunity to be present in person and with counsel at

the taking of such deposition, and to examine the witness face to face as fully and in

the same manner as if in court. No person shall be compelled, in any criminal case, to

be a witness against himself; but his failure to testify may be considered by the court

and jury and may be the subject of comment by counsel. No person shall be twice put

in jeopardy for the same offense.

Page-0



CERTIFICATION

This is to certify that a copy of the foregoing was served by ordinary U.S. mail this

day of December, 2009, upon: David F. Cooper, Assistant Lucas County

Prosecutor, 700 Adams Street, 20d Floor, Tole0q, OH 43604.
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