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LAW AND ARGUMENT
Proposition of Law
A police officer's unaided visual estimation of a vehicle's speed is not

sufficient by itself to make out a case for violation of R.C. 4511.21, or to
support a conviction under that statute.

Appellee City of Barberton's brief says that appellant has "mischaracterized” the
record. The city's brief was filed more than thirty days after Appellant Jenney filed his
brief and is not properly before the Court. It is sufficient to say, therefore, in response to
such contention in such a brief, that Mr. Jenncy did not mischaracterize the record. Every
statement in the city's brief designed to show "mischaracterization” is at best an
elaboration of that which the appellant had already told this Court.

Amicus curiae, Ohio Attorney General Cordray, chides Appellant Jenney for
having “skirted the issue” by (1) citing an out-of-state case for the proposition that no one
can say exactly what a given speed is' and (2) ignoring the Ohio cases that allow
estimates of speed.

As for the impossibility of estimating speed with pin-point precision, i no Ohio
case states a proposition nearly as indisputable as that the sun rises in the east, and a
Maryland case does, then one cites the Maryland case for that. And il some Ohio court
should venture to say the sun does indeed rise in the west, then a person is well advised to
go with the out-of-state court. The truth is, though, that courts everywhere have ever
called them “estimates” of speed.

As for the second malter, that of ignoring the Ohio cases, Appellant Jenney did

not skirt the issue. He faced it head-on. [e asked for a change in the law.

' Baltimore & Ohio Railroad Co. v. Wright (1951), 198 Md. 555, 84 A.2d 851.
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The Ohio cases cited by the Attorney General trace their lincage to a time when
the speed limit was only a prima facie speed limit. A speed greater than the posied limit
could be lawful, depending upon conditions. And depending upon conditions, a speed
less than the posted limit could be required. No pin-point calculation of speed was
required.

That is why the courts have called them — and still do — visual “estimations™ of
speed. All the state had to prove was that someone was going too fast for conditions.

The Attorney General highlights the decision in Stafe v. Auerbach (1923), 108
Ohio St. 96, as a strong foundational case for the admissibility of speed estimates in
Ohio. The brief points out that the defendant there was convicted of a serious offense,
manslaughter, based only upon opinion testimony as to his speed. (The driver in
Auerbach case made a turn at an intersection and killed a pedestrian in the crosswalk.)

The statute violated in that casc was Scction 12603 of the General Code,” the
predecessor to R.C. 4511.21. It provided for a prima facie speed limit only. A lawful
speed was one that was reasonable for conditions.

The test prescribed by Section 12603, General Code, fo
determine the lawfulness or unlawfulness of speed of motor
vehicles upon the public highway is whether such speed is
greater or less than is reasonable or proper under existing

conditions.

Swoboda v. Brown (1935), 129 Ohio St. 512, paragraph
five of the syllabus.

This for many years was also the test under R.C. 4511 .21 2 The posted speed was

a prima facie limit only.

2 A copy of Section 12603 of the General Code is attached as Appx. p. 1.

* A copy of former R.C. 4511.21 is attached at Appx. pp. 2-3.
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In a prosecution under Section 4511.21, Revised Code, for
speeding, the gist of the offense is whether the speed in
question is greater or less than is reasonable and proper,
having due regard to the traffic, surface, and width of the
highway and any other existing conditions.

State v. Wall (1962), 115 Ohio App. 323, paragraph one of
the syllabus,

In fact, an affidavit or traffic ticket which did not charge that the speed was
unreasonable for conditions did not "state an offense under a municipal ordinance which
is identical to Scction 4511.21, Revised Code." Willoughby v. Hugebeck (1964), 2 Ohio
App.2d 36, syllabus.

As explained in State v. Wall, supra,’ the General Assembly dropped fixed speed
limits in {919 and had not reinstated them forty-three years later, when State v. Wall was
decided. It was not until 1975, with the enactment of 136 v H 632, that the legislature
incorporated a fixed speed limit into R.C. 4511.21.

R.C.4511.21(D) now nmakes exact speed an issue. "A violation of R.C.
4511.21(D) constitutes a per se violation." State v. Hamad, 2009-Ohio-3562 at §10. This
leaves no room for guess-work or approximation. A violation of R.C. 4511.21(D) occurs
when a motorist drives one mile per hour over a posted speed limit.

This Court should hold that an unaided visual observation is not sufficient. An
officer pacing a vehicle is one thing. An officer standing at the side of the road is
another. At the very least, there should be something to independently verify the opinion.
How long was the car observed and/or for what distance? Were there other vehicles?
What about a simple count as the vehicle traverses a known distance between

intersections or mile markers?

* At pages 332-335 of the opinion.



Years ago officers used stopwatches. Now they have laser and radar devices.
The law requires accuracy now. Technology provides it. Why resort to approximations?

No other experts are aftorded such carte blanche.

CONCLUSION
The Supreme Court should reverse the judgment of the Ninth District Court of

Appeals.

Respectfully submitted,

M. Kim, Counsel of Record
UNSE' L FOR APPELLANT
MARK W. JENNEY




Certificate of Service

I certify that a copy of this Reply Brief was sent by ordinary U.S. mail to counsel
for appellee, Michelle Banbury, Assistant Prosecutor, 576 W. Park Avenue, Barberton,
Ohio 44203, and to Benjamin C. Mizer, counsel of record for the Ohio Attorney General,
30 Fast Broad Street, 7% Floor, Columbus, Ohio 432135, this 2214 day of December,
2009.
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Jaht M. Kim, Counsel of Record
COUNSEL FOR APPELLANT
MARK W. JENNEY
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§12601 - . FELONIES AND MISDEMEANORS

tetmined by wule “or regulation adopted and = Twenty iniles per hour in the businews)
promulgated by the board of building standards elosely built-up portions of a munieipnl gorpy
as provided in thiz act [G. C. §§12600-284 to tlom. . :
12600-293]. : . Twinty-five miles per hour in il other
HISPORV.—110 v. 280 (508). § 14 tions of a municipal corporation, except on &
.. B8 13579 to 18591 were repealed in 118 v routes and on main thoroughfares. .
64 (B8TH, 21 L : Thirty-five miles per hour on state roufsedj
MACHINERY AND BOILERS main thoroughfares withia municipalities ontsid
. TEINESE ons. s
Src. 12601, GOovert for water wheels. For‘tjr-t{l::rc; miles per hour on highwaye oy
Whoever, being the owner or operator of & mill  of punisipal eorporations.. o
or other monufactwing establishment 1ear & Tt ghpll he prima facie unlewfiul £or any e
public highway, fails to build or waintan 8 5 exeeed any of the foregoing speed Bamitetion
covert for a water or other whesl exposed 0 . Ty gvery chavge of violation of this ‘woction
view and attached to such mill or establishment, .nppleing, also the summons. or notiee to appe
ghall be fined mot more than fifty dollats, and be o)) spet:i.fy the speed st which the defend
‘lishle in demages to any person injured in PEXSOD g slleged to have driven, also the wpoed, if a
ar proporty in eonsequence of the fright or alamd  which thia section” deslares shall be prima. §
of sn znimsl from the action of suck wheel  1awFpl at the time and piace of such alleged:
(R. 3. Sec. 70{'9.) . ia.'tian.‘ ‘ . o
o IFTORY —R. 5. RTW0; 48 v. 65, 351 %5 % &9 Anv pexion who violates the provislons of £
) seetion shall be deemed guilty of a miedemes:

gro. L2602, Putting soap, alkali, ete,
into boilers and  wells. Whoever maliciously

‘puts moap, alkali, er other material which will

tend to interfere with or remder mausually dan-
gerous the generating of steam, into & steam
boilew, tank, well, cistern, pips, hose or other
roceptasis where such soap, alkali or other ma-
torial iz lable to be drawn or pumped into a
gteam boiler or gumerator, wath iotent te injure
or damage angther perzon, or to delay or retard
the yunnieg of an enging, locomotive or mychine,
shall be imprisousd in the penitentisary not less
than one year nor moera than fen years or fined
not less than one hundred dollars nor more than
five bundred dollars. (H. B. Sac. §874.)

HISTORY.—R. 8. 56874 71 v 115, 1.

PORM: Charge. Patterson § 13863,

MOTOR VEHICLES

Raglstration of motoy vehicles pasaing on high-
way, ete., G.O. § 0280 et bed.
drc. 12603, [Speed of mofor vehiclen]
¥o person shall operate. s motor vehiele in
and upon the publio roads and highways at =
speod grestey or less than is reasonzble us propen,
having due reguwd 1o the iraffie, surface and
width of the road or highway and of any other
conditions then existing, and no person shall drive
any motor vehiole int anud upon any public rosd
or highwsy st & greater speed than will permit
him to bring i to a stop within the assmred clear
distanece shead. . : L
. It ghall be prims fseie lawful for the nperator -

" of @ motor vehicle to drive the same at u speed

ot sxeoeding the following:

Twanty miles pex hour when passing s school
building or the grounds thereof during echool
recess sud while children are going to or lesving

‘sghoal during the opening or ¢loging bhougs.

Appx. -1

and npon eonvietion thereof shall be fHned.
hereinatien provided.

HISTORY 80 v. 541, B14; B w, [ 2% N
1813 10E v. ¥ I a7i: 118 v 135 (138} e«
*UF v H. 127, & 1. EE. 5-38-3 .

Bee G.0. §12603-3 which Tefers to C.C. §4 L6

12606-1.
Comparative leglslation

Speed 1llmits:

Idaho Slode 1933, §48-BR4, !

T1l. Smith-ITurd Rev. Stat. 41833, oh. ¥
% 146 et meq. :

Ind. Burng' Stat. 1848, § 47-516,

Iowa (ode 1981, §§ 6020, 5030, :

Ky. Curzoll¥e Stat. 1938, B 5739%-61

T Dart's Jtat, 1953, F6205 of spd.

Mmaps.  (den. Laws 1912, cb. £0, §17.

Mich. Compr Laws 192D, § 4607,

N Calill's Coneol. Laws, cb. ¢4-a, § 5&

Fapna, Purden'a Stat, 1986, title 76, § 501

Tony. Williems Ann. Code, § 5680,

tHan Hev. Stat 1933, § §1-T-8 el #eq.

W.Va, Code 1937, § 1545, . ‘

Referenves to Page's Dipeat and Ohie Juriaprud

Criminal offences and ‘prosecutioms: Eaze Mol
Veh. §132 ot sew.; WA Automobiled LR
et 3aq. )

Tndigtment, informmuativn of complaint:
Motor Veh, §138; OJUR Automobiles § 2505

Evidence admisgible: aced Muotor Vel
oJJuRk Autpmobiles §§ 258, B57.- .

Trial, judgment and sentencer ey Mot
Veh, §136; OuUR Automobiles § B58. :

Condral, regulation med use in geperal:
Motor Veh E7) O-JUR Automobiles §144
agq. )

Exee.aﬁve apead and raelng—civil liabhility: &3
Mgtor Veh. 587, 85, 34; O<UR Auwtomaly
% 6la et meq,, (urriers §317.

 Violation of statute sa negligence per ve: X
Motor Veb. §74, Negligence ‘§g 12, 18, ;
cTuk Awtowobiles £58, 62, Ee%ﬁgencﬂ § 38

Evidence: > Bvidence §¢43, 224, MU
Ve §8l; 00 Antomoniles §21%, Tvidel
§ 360, . i

Questions for jury; instrmotions: }'E’-BE}M

“Yeh. §§ 96, 1133 o-R Antomobiles 5284
sey,, Trizl 5280, .
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5}511.20.1 TITLE 4% MOTOR VEHICLES 160 b 161
ounds and the driveways theraan are not streets  operate the same at « speed mot sxceeding o -
g.’ highwgyn wiﬂ}!!n gemm%% Ef(;d ﬂ'gﬂzgﬂﬁc&i; following: § b oex B thy -1 ::3;
i e Y. Buncy Cotreots o 20) 924 BIC) (o) Twoty molles per hour whort Pasing - alle
X this seqtiop, does not include private eds and strects:  yehool building or the ounds theveof during \ this
Hi 1948 OAG No.1073. schoo} recess and while c%ldrem axe going to of f tim
legving school during the opeming or closing tha
[§4511.20.11 § 4511.201 FReckless  hours, and when agmpﬁam signg giving motice. R hav
3 operation off strects and highways; competitive of the existence of the sahool axe erected; except. - 'him
j\ iperation, :  that on_controlled-access highways and express- ¥ 2851
' No person shail opexate & vehicle, trackless Ways, if the right of way line lfence has heex: 4 will
trolley, or streetcar on &Ly public or private erected without pedesixiun opening, the speed : : det
propesty other than sireets ox highways, without  shall be governed by divigion (D) of this section . i k
L due regard for the safety of pexsons Or property. and on freeways, if the right of way line fenpe i Fait
: This section does not apply to the competitive  has been erected without pedestrian opening, the : i
; operation of vehicles on public or private prop- o chall be governed Dy divisions ) and (I} x 8
i exty when the owner of such property knowingly of this seotion; ‘ less
pesmits such operation thereon. {8) Twenty-five miles per hour ic all otber - tor
HISTORY: 120 v 1657, 81 (£t 10261); 182 ¥ 5370, 81 portions of a pounieipal corporation, exgept on pla
g 121867 s:ltgta mutesat:nmugh highways outside business ﬂlfﬂ
istricts, aw Eys; : saft
Refercocss to Related Sections ;
cr%iialetfr, RC 54511.;;3{1}}. ' (©) ih“;hro‘y'ﬁ"ﬁ Eﬁlﬁs per :lfi:f on :111 stase e
. . soutes or through highways wil o oox- ‘
Sep RC 53 451116, 4511181 which yefor o 845 pontions outside b e istricts, exgﬁpt e stal
provided i divisions (D} and (F) of this section; i
Forros , (D) Fifty miles per hour on controlled-aceess ﬁfs
Lon highways and expressways within movnicipal eor- tha
Instmetions lto jury—aecklens operation: Jookeut  porations; tior
_I‘.% and ootz val 2, No. 225.20 (E) Sixty milag Tour d‘lll'iﬁg the dﬂ)’ﬂmﬂ gfr'\
_ * Research Adds _ and ffty miles per hour during the nighttime on ©
O-Jw2ds Agtos 4364, 106, 485, 490, 492 highways outside of weundel sl corporations ex- - . dnc
Am-Jus2d: Autos §§ 263871 cept ﬁamﬂm per hour at all times for operators o
_ ‘ of tracks and comvaercial tractors we&ing i ‘ dee
Liability of owper or operator of pusking lot fop ~excess of four thonssnd pounds empty wejght, : lim
pessopal _injuries cwused by wovement of school buses, steetuars, and tracldess trolleys; i ‘
_ vehicles. 35 ALR3d 138. ™ As vserd in this section “nighttime” yacons E7Y * s,
CASE NOTES AND OAG time when lighted lights aze required by section fgg
. The phrass “without due regard” 5 used ia 4513,(&113 of the Revised Code. “Dayting” means the
this section, mesns that the operator. a vehicls gn POV 0 er time. Yive
mmeﬁwmwpmpmyoﬁmthmmmo:m - (¥) Fifty miles per wansmtemuteswﬁhin the
eyt mﬂ] aopmm zach vahdg ph:m "i‘,‘; swnp manner  municipal corporations outside urbon districts, _ 2t
clrcumstances: Badmi v Lanmess, 15 03(2d) 101, ‘ml{?:itf lower prima-fecie speed & established : rafi
4 QOd) 76, 258 NE{2d) 545, a8 fugther provided in this section; . wh
- th(G) Fﬂﬁ milez per hour an all alleys within i spe
. \ o mumicipal corporation; s -
[SPEED REGULATIONS) e eetpor o st all s on foe s
g 54511.21 Bpeed Jimits. ways with paved shouldecs inside municipal ¢or- sha
b No person shall ppesate a 10tox vehiele, rack- rations except Afty miles per hour st ail thnes _ aut
. less trolley, or sirastcar @ and wupoa the streetn 197 opearstors f trucks and commercial tractors ' I
i and hj%}:wa}rs at a speed greater of lagg than Is weighing in escess of four thougend pounds Hor
o regsonable Or PIOpen Laving due regard to the empty weight end schoo] ugzss; _ ‘ Faci
: taffie, surface, and width o the street or high- (1} Seventy miles per hour st «ll times on ‘ upl’
- * way end pay other conditions, and 1o parson freeways outside municipal corporations except ' por
(. ghall drive any motor vehicle, traciless molley, flty-five miles per hour for operators of smecks or |
. or streetear in and upon sy sireet ot highway aod commercial tractors weighing fo excoss of sigr
i at a greuter speed than will permit him 10 bribg four thousand pounds empty and schaol buses, o
it to & stop within the assured cloar distance 1t is prima-facie aolawful for any person % ' E{E
ahead. exceed, sny of the speed Tinitations in sections &
£a. et facke luwful for tho operstor of @ ASLLOL K0 AEL78 and 451199 of the Revisod By
motor vehidle, trackless trolley, or streetvar 1o Code. Ta every charge of violation of this sec- : " hou
[
5 _
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181 CHAPTER 4511: TRAFFIC LAWS—OPERATION

P.24-84

§4511.21

tion the affidavit snd warrpnt shall specify the
time, place, snd speed at whick ths defendant i
alleged to'have driven, and also the speed which

. this sectiod derlares is prima facie Tawful at the

time and place of wmch alleged viclation, except
thut in affidavits where 2 person is alleged to
have driven at a grester speed than will pexraif
him to bring the vehidle to a stop within the
assured cloar distance ahead the afidavit and
warzant need oot specify the speed at which the
defendant iz afleged to have driven.

Whenever the directar 6f transportation deter-
mines upon the basis of an enpineering and traffic
investigation, that any prima-facie speed set forth
in divisions (4) to (I) of this section is greater or
less thax i3 reasonable or safe under the condi
tions found to exist at any intersection or other
place upon any part of a state route, the director
shall determine and declare a reasopable and
safe privea-facie speed limit, which shall be effen.
tive when appropriate signs giving notice 4ze
exected at the intersection or other paxt of the
state routs, ' '

Whenever local suthorities determine upon the
basis of an engineering and traffic investigation
that the prima-facie speed permitted under seo-
tions 451101 to 451178 and 4511.99 of the
Revised Code, on any. part of a highway under
their jurisdiction is greater than i reasonable

. aud safe under the conditions found to exist at

such. location, the local authorities may by reso-
lution request the director t0 determine apd
declate’ a reasonsble and safe prima-facie speed
bmit. Upon receipt of ‘such raguest the directar
may determine aud declare a reasomable and safo
prima-facie speed limit at such location, and i
the director alters the prima-facie speed Yimit,
then such altered speed limit shall becorme effen.
tive only when appropriate signs #lving notce
thereof are erected at such location by the local
authorities. The director may withdraw his decla-
ration of auny aliered prima-facle speed Jimit
whenever in bis opimion any altered prima-facie
speed becomes unreasonable, and upon such yith-
drawal the altered prima-facie speed shall be-
come iveffective, and the signs relating thereto
shall be immedistely removed by the local
authorities,

Local autherities fn theiy vaspective jurisdic-
tions may anthorize by ordinarce higher primas-
facie speeds tham those stated in this section
upon through highways, or upon highways or
portiong thereof 'viere there are no intersections,
or hetween widely spaced intessections, provided
slgns are evected giving notice of the authorized
speed, but local anthorities shall not wmodify or

ter the basic rule set forth in the first para-
gmph of this section ot in any event authorize
hy ordinance a speed in excess of fifty miles per.

our, ' .

Alteration of prima-facie limits on state routes
by local authorities shall not be sffestive umtil
the alteration has been approved by the director.
The director may withdraw his approvel of any
altered prima-facls speed limits wln:.lever in hiy
opinion sy altered prima-facie speed bocomes
unreasonable, and wpon such withdrawal the
altered prima-facte speed shall become ineffen-
tive, ﬂngmrbe signs relatin% thereto shall be
immediately removed by the lTocal authorities.,

HISTORY: GG §65072L; 119 v 766(775), B21; 125 v
S14(3R0), §1; 1% v 115, RI (ER 10.156); 127 v 951, B 1
(B 012573 128 v 1270{1274), 3 1 (K 11.4560); 150 + 1083,
§1 (i B30.63); 130 v P2, H5, §1 (GF 121654) 185 v
R BX 93570, Anologous to fooner GO BRIZ4D and

Cross-References to Rélated Sections
Penslty, RC § 4511.968(D), -
3 tye commiszion {n&eﬂ and regulatione, RC
§ 5537.16.
See HC 384511081, 451122, 4511.24, 4511.95,
and 4511.9¥D} which xefer to this section,

Forma
o :
Iostroctions o jury-—agsuted clear distance; speed.
Vol. 2, Nes. 285211 to 225213

Research Aids ‘
Ougmﬂdi Autox B8 84, 125, 127, 130-135, 459
{4 ‘

Am-Tur2d; Autos §8 180-163

ALR
Contiyvetlon, application, and effect, in_ oivil
motor vehdcle cases, of statutes prohibiting
iving at such = sow speed as to create
danger, to im noemal  traffic movement,
Nem 68 d Iétgyétofmstruh to pib
eoassity and propri i ction as to prima
fucie’ speed Ii’.u:n.\{:. 87 ALR2d 538,
Fro by rader or photogrephic devices, of
violation of spesd regulations. 46 ALH2d 469,

Law Beview
(Gﬂpp]icaﬁj)nmogo asls:é‘ztrs‘ed'_‘7 ggag}_ gésstanee statute,

ase noie. y .

A survey of Ohio negligence case law-—I1968.
Alvin C. Vingpal, 42 OBac (No.d2) 1347,

Developments in the law of wanton miscondnct
snd nuisance in relaton to the assured clear
iance ahend yule. Address by C, Crajy Spengen-
berg of Cleveland, 23 OBar (No.12) 227,

Discernible obfects and sudden foreshortening:
fudicial gloss on fhe Ohle assured-glear-distanca-
ahead statute, Editorial. 38 CinLRev 448,

Ohjo. oxdioances in conflict with general laws.
Article by T. Gareth Hitcheock of the Panlding copnty
bar, 168 CinLRov I.

Ohdo supreme ocourt’s trafic opvrt rodes. Prof. Tamey
G. France. 1 AkronlRey (No.2) 1.

COhin’s assured clear distance rule. {Case note,) 16
WestHesI Rew 446,

The assured elear distence shead rule fn Ohio,
{(Editorial note) 5 WestRIRev 77, X

The umform treffic act fa smended, (1951 Legisla
tion,) John E, Hallen. 12 OSL] 35L. )

Torts; propimate canse mmd per se nepligence
(Gase nots.) 12 OBar (Ne.51) 768, 6 OSLY 106,

e

Appxr. p. 3
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