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LAW AND ARGUMENT

Proposition ofLcii,

A police officer's unaided visual estimation of a vehicle's speed is not
sufticient by itself to make out a case for violation of R.C. 4511.21, or to
support a conviction under that statute.

Appellee City of Barberton's brief says that appellant has "mischaracterized" the

record. The city's brief was filed more than thirty days after Appellant Jenney filed his

brief and is not properly before the Court. It is sufficient to say, therefore, in response to

such contention in such a briet; that Mr. Jenney did not mischaracterize the record. Every

statement in the city's brief designed to show "mischaracterization" is at best an

elaboration of that which the appellanfi had already told this Court.

Amicus curiae, Ohio Attorney General Cordray, chides Appellant Jenney for

having "skirted the issue" by (1) citing an out-of-state case for the proposition that no one

can say exactly what a given speed isI and (2) ignoringthe Ohio cases that allow

estimates of speed.

As for the iinpossibility of estimating speed with pin-point precision, if no Ohio

case states a proposition nearly as indisputable as that the sun rises in the cast, and a

Maryland case does, then one cites the Maryland case for that. And if some Ohio court

should venture to say the sun does indeed rise in the west, then a person is well advised to

go with the out-of-state court. The truth is, though, that courts everywhere have ever

called them "estiinates" of speed.

As for the second matter, that of ignoring the Ohio cases, Appellant Jenney did

not skirt tlre issue. He faced it head-on. He asked for a change in the law.

' Baltimore & Ohio Railroad Co. v. Wright (1951), 198 Md. 555, 84 A.2d 851.
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The Ohio cases cited by the Attorney General trace their lineage to a time when

the speed liinit was only a prima facie speed limit. A speed greater than the posted limit

could be ]awftil, depending upon conditions. And depending upon conditions, a speed

less than the posted limit could be required. No pin-point calculation of speed was

required.

That is why the courts have called them - and still do - visual "estimations" of

speed. All the state had to prove was that someone was going too fast for conditions.

The Attorney General highlights the decision in State v. Azeerbach (1923), 108

Ohio St. 96, as a strong foundational case for the admissibility of speed estimates in

Ohio. 'I'he brief points out that the defendant there was convicted of a serious offense,

manslaughter, based only upon opinion testimony as to his speed. (The driver in

Auerhach case made a turn at an intersection and killed a pedestrian in the crosswalk.)

The statute violated in that case was Section 12603 of the General Code,2 the

predecessor to R.C. 4511.21. It provided for a prima facie speed limit only. A lawful

speed was one that was reasonable for conditions.

'I'he test prescribed by Section 12603, General Code, to
determine the lawfulness or unlawfulness of speed of motor
veliicles upon the publie highway is whether such speed is
greater or less than is reasonable or proper under existing
conditions.

Swoboda v. Brown (1935), 129 Ohio St. 512, paragraph
five of the syllabus.

This for many years was also the test under R.C. 4511.21.3 The posted speed was

a prima facie limit only.

2 A copy of Section 12603 of the Oeneral Code is attached as Appx, p. 1.

3 A copy of former R.C. 4511.21 is attached at Appx. pp. 2-3.
3



In a prosecution under Section 4511.21, Revised Code, for
speeding, the gist of the offense is whether the speed in
question is greater or less than is reasonable and proper,
having due regard to the traffic, surface, and width of the
highway and any other existing conditions.

State v. Wall (1962), 115 Ohio App. 323, paragraph one of
the syllabus.

In fact, an affidavit or traffic ticket which did not charge that the speed was

unreasonable for conditions did not "state an offense under a rnunicipal ordinance which

is identical to Section 4511.21, Revised Code." Willoughby v. Hugebeck (1964), 2 Ohio

App.2d 36, syliabus.

As explained in State v. YVall, supra,° the General Assembly dropped fixed speed

liniits in 1919 and had not reinstated them forty-three years later, when State v. Wall was

decided. It was not until 1975, with the enactment of 136 v 11632, that the legislature

incorporated a fixed speed limit into R.C. 4511.21.

R.C. 4511.21(D) now makes exact speed an issue. "A violation of R.C.

4511.21(D) constitutes a per se violation." State v. Hamad, 2009-Ohio-3562 at T10. This

leaves no room for guess-work or approximation. A violation of R.C. 4511.21(D) occurs

when a motorist drives one mile per hour over a posted speed limit.

This Court should hold that an unaided visual observation is not sufficient. An

officer pacing a vehicle is one thing. An officer standing at the side of the road is

anotlier. At the very least, there should be sornething to independently verify the opinion.

How long was the car observed and/or for what distance? Were there other vehicles?

What about a simple count as the vehicle traverses a known distance between

intersections or mile markers?

4 At pages 332-335 of the opinion.
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Years ago of6cers used stopwatches. Now they have laser and radar devices.

The law requires accuracy now. Technology provides it. Why resort to approximations?

No other experts are afforded such carte blanche.

CONCLUSION

The Supreme Court should reverse the,judgment of the Ninth District Court of

Appeals.

Respectfully submitted,

Kim, Counsel of Reco
UNSEL FOR APPELLANT

MARK W. JENNEY
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Certificate of Service

I certify that a copy of this Reply Brief was sent by ordinary U.S. mail to counsel
for appellee, Michelle Banbury, Assistant Prosecutor, 576 W. Park Avenue, Barberton,
Ohio 44203, and to Benjamin C. Mizer, counsel of record for the Ohio Attorney General,
30 East Broad Street, 17°i Floor, Columbus, Ohio 43215, this 22°a day of December,
2009.

Jc^hfi M. Kim, Counsel of Record
COUNSEL FOR APPELLANT
MARK W. JENNEY
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FELONIES .A:xID MXSDEhtEANORS

termined by rule or regulation adopted and
promlllgated by the board of building standards
as provided in thie act [O. C. §§ 7.2660-2g4 to
13600-299]. "

Hlsmaft.x^llo 4- aso tsse), g le.
• q.(). @q 18579 to 1§691 viore repealed in lia V.

685 (687), ¢ 1.

:29

12609 ,,..

Bd.ACkITNERY .AND BOILERS

BEC, 12601. (lovert for water wheels.
Whoever, being the owner or operator oL` d znill
or other manu£acturi,cg establishment near a
public highway, fails to build or maintain a
covert for a water or other wheel expoaed to
view and attached to euch ruill or establishment,
shall be fined #otmore than fifty dollars,,and be
liable indamagea to any person injtlreduaparson
an property in consequence of tbe frigbt Or alarm
of an aniinal firotn the action of ouch wheel.
(R. S. Sec. 700$.)

HISTO&X-12. S. g 700e; 40 T. 65, $® ?, 2; %. a@ t7.
see,

SEO,'^^(1{)+1,, Pntting soap, allc'ali, etc.,
into boilers and, wells. 'W'lloever malicicusly
puts soap, alkali, or other material which ivill
tend to interfere with or render nnu6ually dan-
gerous the generating of steam, into a steam
boilor, tank, well, cistern, pipe, boso or other
receptacle wbore such soap, alkali or,other ma^
torial ie liable to be drawn or pumped iuto a
stealn boiler or gener.ator, wiSh i,n,tent to injure
or dancage another person, or to delay or retard
thc running of an engine, locomotive or maehiua,
shall be imprisonod in the penitentiary not less
thanone year nor more than ten years or fined
ztot less than one hundred doltars nor mo're than
five hundxed dollars- (It. S. 5ee. 6874.)

III8T9$Y'-B,. S. (i e@l4; 71 v. 11G, ^ 1.

IrprtaY_ Charge. Patteraori 412602,

MOTOR Pk}I1xCLES
Raglstx•atioa ot motar vehicles Dasaing• on htgh-

way,eto., O.C. $8890 at®ep.

SEC. 1.l' ('i03. CSpeed of motor vehicles.]
No person shall operate a motor vehicle, in
and upon tbe pnblio roads and highways at a
speed greater or less than is reasouable oxproper,
having due regard to the tra.ffie, surface and
width of the road or highway and ofany other
conditions then esstiwg, and no person shall drive
any motar vehicle in and upon any publie road
nr highway ata greater speed than will permit
him to bring ittoa stop within the assured clear
distance ahead. -.

It shall be prima facie lawful for the operator
of a motor vohiele to drive the same at a speed
not exceeding the following:

Twenty miles per hour whon passing a sehool
bnilding or 'the g.touutis thereof during school
reeess aud tvhile children arc goia,g to or leavang
sohool during the opening ox 0losing bours.

Twenty miles per hour in the bueineesF
closely built-up portiono of a municipal eorpp^
tion.

Troonty-five niiles per honr in all other ,
tions of i municipal corporation, except ou s7ij

' •r1routeo and on main thoroughfares.
Thuty-flv0 miles per hqm• on state routes;q

main thoroughfares withiu municipalitias outstc
buaiuess poxf.ions.

Forty-five miles per Lonr on highway® oatsi
of municipal corporationa..

It shall be prima faeie unlawAnl for any:pel'si
to.eaeeed any of the foregoing speed lim.itati44g
In every eharge of violation of thifl section..q
complaint, also the summous, oc notice to appc•,
shall speeify the apood at which the defen4a

is alleged to have driven, also the opeed, if aq
which thia seetiondeolares shall be piima4e+
lawful at the time and place • ^of suoh alleged'^#,
la'tion. ^ 'vR'?

.d.xy pexsOn who violates the pcovisions of W
soation shall be deemed guilty of a misdemeat
and upon oanviation thereof shall be Trne41

heraina'fter pxovided.
Hr5T4B.Y...419 . 5416 @ 14; aS v. 90.$, 0 M 108j

161; 108 V. rt. I 471; 11a v. 136 ( rsa)F 118Y.
117 v. H.127, $1. 16H.

Bee G.C. i 12602-R wblch refers te G.O. #$
18608-1.

Oomparative i&gislation
Speed limits;
Idaho Code 1992, 9 48-60#.
L31. Smlth•7lpra Rev. Stat. 1.93a,

$ 146 et ieea.
Ind. Hurne' Stat. 1959, ¢ 47-6516.
Iowa Code 1981. ¢4 60$9, 6030,
Icy. carroll'e Stwt. 1936, 0 3739g-b1,
Ia-

aea. Den^ILavte 198S^, ch. 6 sa5 Q 17eeq.nr
Mich. Com9r I+'awfi 1a19, $ 4697.
p7y. pgbi.lrs ConacL Lawn, cla. e4-a, 4 g6.
Penna. Yurdcn's 9tat.1986, tit,la 78, 601.
7Cenn. Williama' Ann. Cttde, § 268E.
U'tah Y7.ev. Stat 1989, $ 57-7-6 et eeq.
W.Va. Code 1937, g 1446. . .

Refereaaes to Page'a Iligaat and Ohio Jmftzudar
^ prosecuttone: ^ MoYCriminal offenses and

Veh. § 132 et seq.; o•nua Automobilee
et eeq.

iaiut:o comi f tion r pormaIudictraent, n
Xotor Veh, § 1381 o•.rDa Automobilee §

Eridenee admieeible: 5W Motor Ve}l. $S^
o•eua Automobilea §§ 266, E57. -^

Trial, yudgment and sentence: .^ M^°.
4eh. § 1a6; a.raa Autamobiles § 258.

a,lation and use in gemeral:reContral e,,
S¢Totqr Yeh. § 7; O•Na AntoT10.01U1ee §

eeq.
j6geeggi.ve speed and racieg-Civl.l liabilitl: ,

Motor Veh. $Q 7, 9$, 3A; o,aua AntoraaM;'

61a et eeq., Carriefa §817. t
Violatiou of etatute as negligenee per ae:

Motor Aeh. § 74, Dlegligenee §§ I.E, .13,
4•NR ®.utomobiies §38, 02, Na gligence iF^b

Evidenee: I$u:F7 Fvid.ence §§ a, E24,
Veh. §81; o.n:aAutomobiles 9217, E,*^
§ 3d'D.

inatructtona= 2>^^£ r jurtiana o y;Qaes
9eh. g$ 90, I1$; a•+ua Automobilea .$23^e
neq., Trial 9289.
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J^ 4;D1}.4v.a , not eaeeediug the

^,ronnds and the driva'vrays thezaan are u°t sheeta operate the same at a speed .

tha aontomglatian vE this sect3an: follow3ng:
ahon ' mss^$^ j"idSLa' ^

State Bundl OL'A` 4S^' Np"^ M e^ ^ (A) 'l^veDty
miles per hour w

v. `. ys ^ d ro a
or

gg. 'Chc

aY "
term ^^ l ^ school building or xhe gro^ ^ reof^ d

th y seation does net factudc private roads and streats= s^ool
reeoss and while ehil ^r ^osing

19 4g ppG No.1073. leaving schoal during t ^g P^ g^^ nottce ,

f§.4.e^
, ^.1.$Q,^,I `°s 4511.`i(i1 R.ee^lcless hours, and when athmp sa g

operation off Streets and highw$yss competitive of the esistenca of e sehool
are ere4ted; exnept+

that on coutralled-access bi wafs^aA ^as p been

operatiom. if the right way ^p g the eed
esafe a vehicle, traekless ways, t desttsan o e^ + ^ll ali i hp ana tNo person s _ rt. o£ tla{s sectiontmlley, or streetrar on any public or private eahall

rected w

propeaty other than s•treets or hlghways; without and oube ^ waysd, ifythe
a"viigon

rlght ^)way lina ferxce

dne regard for t3.le safety of potsous or propertY• _ p the
This section does not apply to the eompetitave has d shall be govemed by^visions (Ti) and (1)

operation of vehfcles on pubbc or private prop- a^ sectiou
erty when the owner Of suoh propezty lmowinglY (B) Twen^,ty-five mlles per hoiu in all other

permits such operation thereon• aary tlon, exeegt on
^sTORY: Y$g y 1b37, i t t^ to^x•>it>i 132 r s 170, g t. portions

of athm^hl.^ ^wa
a outside buslue•a&

ytE LR-tBb7.
StatC IOLtteB, °
distriets, and aIleys:

Qoss aef^ to Related 5eet1DW (C) '1'hirty-five miles per hour on all state

Peualtr, ItC £ 4511.99(D)• routes or through highways within munictpal cor-

^r to this tiopa oulside business districts, exaeJ?t-
Seo RC ¢§4511:16, 451I.i6.i which p

&°
ided in divisions (D) and (P') af this 5ection:

section. prov
p7) pyfty miles per hour ou aoxitrolled-accm

Forros ' highways and expressways within municipal ear°
reckleaa operation: lookont porations;instFUetians to im7- hour durnug tlsa d$ythue

' and cantcol. Val. 2, No. 255.24 ^a ) S^'Y^^p^erCur during the nighttime an

R^1i '^^ 482 highwas onea[de of municipal oorparatiaus ex-

p_Jra2d: Autos 90 64: 10 485, 494, eg t mlles per hour at all tnmea for eratora
A,n_Jur^d: Autos @32a3-S 1 ofptcuc s and ootnrnercial tracwra wei^g ^

ALR lot for exaess
of four thousamd pounds empty v+elght.

Ltability Of owmss ar operatar af P^^ent of school buses, strest.Cars, and trackloss tzollea s;
getsonel injuries caused by >^^ ^ uged 1n this sociion "n1€ht^^

s^#'o^vehicl^. 36 ALIt'^ 1^. time when lighted lights are retl by ec

CASE NOTES AND OAG 8e m^ ^ 4513.03 of the Revised Code. "Day+mae" m^°s

^^o$ "adthont due xege1 an{)th
Fft e. per hcur ap state routes witbinPhraw that the operamr, a veLkle oa Y mfiestoem

public or Prlva6o PrePe^S"od'er thau slreata or i>18h' _
waYs must °7?er^ ^' h0`^ ^ ei^mlim^ tinless

sallowe ^r orattansa o^uf^d hedj4wd is establis

as wonld a reasons^'7^?!a"°1^,
p^s

. ^r pg(gd) 101, ^ fwrther pro • ed tn this section;

4q^ 8; g36 NE(4d) SM+. (C) Fifteen
mlles per hour on all.'alie}'s with^n

the m.wroleipal aorposdtaon;
{H) S xty mllesp hour at all times on ftee-

[SPEED iEGUI,AIZONSa er
^ wsys with paved shouldars insidno ^ u4511.21 s^ed ^^.

atlans eacept 9ftq miles per times

person ehaII o ate a Qiotor vohial.e. track- ^°r

Iess troitey, or sfrast^e ro and upora the streete tor oPe ators of trucks and commercial tractar®

and higk^ways at a speod gxeater or losa than i+ weighir'g in exeess
, o£ four thousand pounds

hour at aq tim^ ^
reasouaable or properl hav1uK due regar or hf empty Seventy amile$ 1F1^

haffie, surface, and wklth of the aheet Sh- g.ee,yays outsida muaiclpal ouxp'orA005 tt[eePt

way and any otbor sar.tditions, and no gaton fift .five wfles per hour far operators of trur^

mom
shall drive ^y and upon

v^^+^^ ^s^̂ t̂ ^
d eOmmere4al tracrora wowbingand $^aal 6tises.

or streetcar Pou y^it ^ tobring four tlwusaiid pounds emPtY
at a greater speed tlaan wi11 p It is Pr+nut-facie nolawlul fdr any person to

exceed any of the speed l•unitations in seetions
tt to a stop witti` the assured clear distance
ahead. of a 4511.61 to 4511.78 and 4511.99 Of the IIevised

lt is prUna-fat3e lawful for the oporstor ^ ^de, fn every charge of violatiou Of this seo•
p ^1Fhsyy trolley, or streetcar

motor vahiole, S
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161 bt#AF'lTA 4511: 'i'WPiC LAWS-

ticn the affida .it and warraut sball speeify the
eime, place, and speed at which tho defendant is
alleged tohave driven, and a)so the speed which
this sectiori declares is prima=facie lawful at the
tiaz',e and place of such aI)eged Violation, except
that in affidavits where a person is alleged to
have driven at a greater speed than will permit
bi.m to bring the vehicle to a stop witllin the
assured clear distance ahead the affidavit and
warrant need not speeify the,speed at whieh the
d,efendant is aD,eged to have dr.ivem.

Whenever the director of transportation deter-
mines apon the basas of an engineering and traffic
investigation that any prima-faciespeed set forth
iu divisions (A) to (I) of t}lis section is greater or
less thax zs reasonable or safe under the condi-
tions found to exist at any intersection or other
place upon any part of a state route, the directox
shall dete.iznine and fleclate a reasonable and
safe prnna-facie speed limit, wbieh shall be e.ffec-
tive when appropriate signs giving notice are
erected at the intersection or other paxt of the

P.04/04

44511.21

Alteration of prlma-facte Tunita on state soutes
by local authoritias shall not bo effective untfl
the alteration has bee.n applnved by the director.
The director may withdraw his agproval of any
altered prlma-faeie speed limits whenever in his
opinion any altered prima-facie speed becomes
unreasunable, and upon such withdrawal tbe
alteredprIm a-faaie speed shall become inet'fee-
tfve, and the signs relatiu gthereto sball be
immediately removed by the iocai autlrotitles.

HISl`41tY: GC g 6367-$1: 11a v 766(775), 6 Y1; 184 9
5I4(52e), 91; 186 v 115, g r (F.e 10448){ AR7 v 01, B 1
(&¢ 0•14•57): 128 v 1Y70(IR74), g 1(E8 11d.B9)S 190 v I088,
¢ 1 (2& 9-30-63); 130 v PtR, 7;5, i I (A>lY 12-16-64): 185 v
1d20A F.tF 9-28-78. Auatogoue [o tuxmcr GC Q@7R49 end
1Rea3.

Cross-I,ieferevices to Rhlated Seetions
Penalty flC ¢ 4511.99(D),
'1l^e commissi°n rules and mgula$bne, RC

$ 5537.18.
See 110 994511091 4511.22, 4511.24, 45.11.85,

and 4511.99(I]) whic:h re£er to this section.

Foxans
O7I
Inetructi°os to jury-assured clear distance; speed,

Vol. 2, Nos. 225,21.1 to 225.21,3

Rr.w°arch Aids
O-5^ : Autos 04, 1E5, 127, 136-135,

Am-Jur2d; Autos 091$0-193

AI,Ti
Conetrucilon, applicetion, and e,ffe¢t, in civil

motor vehirle caaes, of statutes probibiting
driving at such a slow speed as to oreate
danger to impede normal traffic wovement,
etG. $^ A1St2d 1194,

Necessity and propriety of insttuotion as to prima
facie apeed linrit $7 ALR2d 539.

Proof by radar or ghotographic devices, of
vOatian of spead regulations. 49 ALBSd 469.

y ca Law Beview°authorities. The ditector may withdxaw ltis deela-
ration of any altered prima-faeie speed lim.it Application of assured c]ear distance statute,

21whenever in bis opinion any altered prima-facie (
Case

A surve) of Ohio5n^e7 091J 48s.v BliSence case law--19$3.
speed beeomes unreayonab)e, and upon such with- Alvin C. Vinopal, 42 OBac (N°A2) 1347,
drawal the altered prima•facie speed sball be- peVel°pm eipt in tho law of wanton miscouduct
come iueffective, and tlie signs relatin thereto And nuisance ba relation to the assured clear dia-

tance ahead ruIe. Addravs by C. Craig $pangan,-sI1aII be inuned ately removed by t e local berg of Uleveland, 23 OSar (No.12) 227,
authorities. Discezzuble objects and sndden foxashortening:

Local authorities in their respective jurisdiaIudisini gloss on the Ohio assured-clear-dietancu-
Hons may authorize by ordinance $ig$ot pruna, ahead statute. Editorial. 3$ GiuLTtev 449.
facie apeeds than those stated in this section O^°. ordfnances in con6tot with gen¢aal lavrs.
upmx throu h hi hwa Aaic1e by J. Garedr Httchecek of tlte $aolding county

g g ys, or upon highways or 6ar. 16 CinL,Rev 1.
portione thereof where there are no inte:sections, Ohio supreme oourt's tra{6o oomt rules. Pzof. 7931les
or betweon widely spaced intetsections, provided G. Franc®. 1. A1QonLitev (No.B) 1.
elgns are erected giving notice of the authorized vy>g°^Lg^ 4 u^^`ce mte. {Ceae nqke.) 18
spe°d, but loesl anthorities shall not modify or The assured dear distance ahead nile ia Olilo.
altex the basic rule set forth in the first para- (Etliburrai naeJ 5 WestHLltev 77.
gtaph of thts section or in any event authorize The uniform tcaffic act Is amended: (1951 I.opsla-
by ordinance a speed in exee^ss of miles tiDn) Jobn E. Iialien. 12 OSLJ 351.hour. ^ty Per 'lorts; pr°ximate cause and per se negtigeuce,

(Case note.) 12 QEar (Na51) 789, 6 OSLI 106.

state ;oute,
Whenever local authorities determizte upon the

basis of arz engineering and iraffic investigation,
that the prima-facie speed pervzitted under see-
tions 4511.01 to 4511.75 and 45I1.99 of the
Revised Code, on any. part of a highway undex
their jurisdiction is greater than is reasonable
and safe under the eanditions found to es."ust at
sueb, location, the local authoritiea may by reso-
lution request the director to determine and
declaze a reasonable aud safe przma-facie speed
limit. Upon reeeipt of such request the dS,eector
may detennine atld declare a reasonable and safe
prirna-facie speed limit at such location, and if
the director alters the prima-facie sp®ed limit,
then such altered speed )imit shall beeome e$ea-
tive only when appropriate signs giving notice
thereof are erected at such Iocation b the 1 1

Appx. p, ^3

TOT P.04


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11

