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BOARD OF TAX APPEALS
STATIi OF OHIO

Atlas Crankshaft Corporation
1000 Fifth Avenue
Columbus, Indiana 47201,

Appellant, ) CASE NO. E-1816

Edgar L. Lindley,
Tax Cornmissioner of Ohio,

Appellee.

(P'RANCRISE TAX)

EN'P RY

For the Appellant - Vorys, Sater, Seymour & Pease
By: Kenneth D. Beck
52 East Gay Street
columbus, Ohio 43215

For tiie Appellee - hilliam J. Brown
Attorney General of Ohio
By; J. Glaine Bialczak, Assista^.c

State Office Tc:.'er - 15th Floor
30 East Broad Street
Columbus, Ohio 43215

This cause and matter came on to be considered by

the Board of Tax Appeals upona notice of appeal filed herein

on October 14, 1976, by the above named appellant, from a final

order of the Tax Commissioner dated September 17, 1976, concern-

ing an appllcation for refund of corporation tax paid to the State

of Ohio for the year 1972, the body of which final order reads as

follows;
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How to Find a Computer Router
pn'I 28, zGe9 by TlmotGy Sextan

sln81epn9e !-rGl[e Ree1 ca1 na16(2) shore

PoputarsearChes: bIackir]day2Q021 pew_moonmogi;, I SeTr<9mOOre
.. . ..... ... . . .... . .. . .. . .. .

So, you want to know how lo find a computer router, eh? First things first: are you a newbie to the whole router

networking arena or have you gone ahead and bought tbat one at the Wal-MaR and now you're looking to locate a

computer muterthat has som real meal and musdeto it? No, wait, that's not exacfly filsl Ihings filstwhen it

culnes'to how to find a computer router.

First things parts, pad II; A router is a piece of comutor

equlpment that makes connectfng multiple computers to a

nelwork possible. Routers come in both wired and wireless

mdels, but most places fhat sell routers will o(fer each kind

for sale. Finding a computerrouter is probably easter than

determiriing whal kind of roateryou need, so do your

homeviork before aqually buying one.

When embarking upon your odyssey to track down the

perfect conlputer router the very first plsce you may vrent to

hegln is at your computer. Conduct an ioteroel search using

yourfavorite seardr engine..and then use YaJioltif that

fails. (I kid Yahoo, but, you knaw, Cmon, they're Yahool)

You will find a mudl bloader access to a line of top notch routers by perusing online colnputerequipment stores

than you will oonveniently find even in a big city like New Yrk or Los Angeles or Wasilla. The downside to finding a

router on thc intentet is that you may not get as good a warranty and there may be no customer servlce rep

capable of answering yourquestions. For Ihis reason, Iry to find a reputable router dealer with a FAQ and, even

better. an online customer service rep who seems knowledgeable.

While on tlho Intemet in your search for the value router, hop on over to eBay for computer muler deals that will

blow your mind, The upsfdeto buying a muteron eBay is that you can oflen get a deal that will save you more than ^

half 1he money you would spend at a bdck anrt mortaroronlino store. The downside is that you have no way of

knowing whether the router will actuallyviork, so abrays make sure the sellerUas a no questions asked return

poticy. Aod pay aftentlon to thc soilefs rating and hew rnuch they have sold. If an eBay seller has a rating over

95%and has sold over 500 items, you can usually trust him.

Page: 1 2 Next a
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Many I gt PG call tM1 M It Vf d ,,, perating syslem to the 1990 release of W indows 3 0 the first wtlelyuses
popularversfonofWindowsardthefMtvemonofYlindowsmanyPCuaerYevertred However,M'vosoRinnallyannornced

tbe Windows product seven years eadlor and rele.acad the fbst verslon in 1981,

a Wmdows t.o pmNU.t
bae fealured the o0erating
rvystem's new, tucd

induwe and 9raphital
user lotetlece (Gtlp_

1985: Windows 1.0
lhe Orst version of Windows provMed a now software enviruomem Nr developing and running apPlicatlons tfiet use hltmap
displays and mouse pointing devicee, Before Windows, PC useq reiled on the MS-DOSQ9 metbod of typing commands at the c

Orompt (C:\).Whh Windows, users moved a mouse to paint a0d click the.ir way through tasks, snch as sfarting appl¢atlons.

In adaltlan, Ylindows usarS coula switcC aniong sevcral concurrently rnnning appiicatlons. ihe product Incluaed a set vf

deskrop apphtatlons, Including the MS-DO5 file managnm¢nt Otogram, a calendar, rard file, notepetl, calculatar, clock, and

telecommunications programs, which M1elped users manago day-lo-day a Ylvities.

TM1lseadytnmrtaceMamvgerpraJuclpreceded
tltewlndowsloGUr

d`I(N-PLRagR

1987: Windows 2.0
Windows 2.0 took advantage of tbe improved processing speed af the inte1286 pmccssor, ex0anded memory, and inter-
applioation communicalion capabiliHes made possible tbrnugh Dynamic Data Exchange (DDE). Wlth improved graphics support,
asers could now overlap windows, contral screen layout, and usa keyboard cmobinations to mave rapldiy througb Windows

opera1lon5. ManV develppers wmrc thelr first Windows-based applicafhns far lhis releaSe.

lhe follow-up release, Windows 2.03, lnnk advan4age of the prolected mode and exlended inemory capabilitles of the Intel3B6

processor. Subseguent Windows reWasei conlinucd to improve the speed, râ IiabllHy, xnd usabiGty of the PC as well as bHerface

dosign and capabili0es.

'. Sg6SLPdpe

1990: Windows 3.0
ihe tbird majnr mY ase uf the winduws platfmm from niicrosofA oRered improved performance, aevanced g2pblc> with IG

colors, end NO suppart of the more powerful Intel 386 procesaor. A new wave of 306 PCs helped ddve the popularity uf

Windows 3.0, wbich nRered a wide range of useful features aM capabilhtes,induding:

• Program Pianager, Flle Manager, and Pdm Manager.

• A completely revnitten apPlicatlon development environment.

pn improved setof Windmvs icons.

The PoPularity of Wintlows 3.0 9rew with the release uf a new Windows software developntent kK (5UK), wbich Eclped soflware
developers tocus more on wriGnO appilcations and less on writing devirn drlvers. Widespread acceptance among third-party

bardware and saRware developers helped fuel ihe success of Vlrndows 3.0.
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Tbe new Flle Managerln Wlndnwss 3.0-

4S9palaga

1993: Windows NT 3.1
Wben Microsoft Windows NT® was mleased to 11anufaclurin9 on ]uly 2), 1993, MicjOSOR met an Impurtxnt milestone: tire

e mpletion of a project begun In the late 19tlUS to build ao advanced new operating rystem from scratc6. "Wfndows Nf

reprnsents nothing less tban a fundamental change in tlm way that companies can add-ss their business compuiing

reyuiremenGS," Mlcrosoft Cbairman Bill Gates sald'at its release.

1Lat r.hange is represeoted in tbe producCS name:'NT" stands fornew technology. To malntain cvnslstency with Windows 3.1,

a well-established home and business operating system atthe tiine, the new Windows NT ope,rating systein began with veraion

3.1. Unl)ke Windows 3.1, however, Windnws NT 3.1 was a 32-bit oparating system.

Windows NT was the first Winduws operating zystem to combine support for hlgb-end, clinnt/servef buslness applicatlons with

the indoslry's leading persaoal praductivity applications. It wae initially available in bulM1 a desktop ( workstatiun) vesion and a

called Windows NT Advaced Server- l he desktap ve5lon was well recnfved by developers bewuse of ts
server
e urity^st+blllty, and MlcrosoR Yfn329 applicatlon programming fntedace ( Apl)-a comUinatian that made Iteasier to

support pnwerful programs.lTer2sult was a strateglc busfness plalform ihat could also iunction as a techn.Cal workstatlon to

run Nglrvend engineerlny and scfen0fic applications.

Wiodovrs NT 3.t cantaloed nverlapphw winaows and otherfeamms

snnnm to Wmdows 3.1.

In addltlon, tbe operating system brake new ground in secunty, opeating system pawer, perfonumnce, desktop scalability, and

rellabllity. New features IncluEed a preemptive molfitaskNg scheduler for Windows-based applkations, integrated networking,

domaln server securly, OS/2 and PoSIX subsystems, suppart far multiple prooessor architectures, and the NTFS file syst m.

^Tpf^q(page

1993: Windows for Workgroups 3.11
A superset of Windows 3.1, Windovrs for Workgroups 3.11 added p9er-to-peer warkgroup and domafn neUworking support. For

the first tbne, Wlndows-based pfs were network-aware aIW became an integral part o( tLa emerging cllent/servercomputing

evolation.

Windows tor Workgroups was used In local area nemorks (IAft ) and on stundalono PCS and laptop computors. It added

featuros of special Interest I. corpoate users, sucti as c2ntallzed aunfl9uatbn and security, signiflcanNy improved sapport for

Novel NetWare networla, and remote access servica (0.A5).

^.'TpG9LpEge

1994: Windows NT Workstation 3.5
lhe Windows NT Workstatlon 3.5 release provideE the highest degree of protection yet forCritical business apphcations and

data. Vlitb support far the OpenGl graphics Standard, this operaUing system helped power higll-e.nd appllcatlons forsoRware

development, engineering, financial analySis, stlentiflq and buslness-critlcal task5.

Tbe product also offered 32-bB performance improveinents and better appGcatfonn support, including support for NetWare fJe

anN pnnt servers. Otber Improved prnductlvRy features fncluded the capabllRy to use rAendller, long Flle names of up to 255

cbaratters.

`f91Lf'p3le

1995: Windows 95
Vlndows 95 was the successor In the three existing yaneral-purpose desktop opeating systems froni Microsoft-Windows 3.1,

Windovr5 fOr Workgroups, and MSDOS- WlndvwS 951ntegrated a 32-bItTCP/IP ( Trensmisslon Cantrol Proto(ol/Internet

Protocol) srack for bullt-In Intemet suppmt, dlal-up netwvrkin9• and new Plug and Play rSpabnifies that niade it easyfor ustrs

to tnStall llerdwdap and software.

1T1'7/2009
A
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The 32-bit operating system also olfered enlmnced mWtlmedia capabilities, more powerful fealares for mobae [omputing, and

Incegraled netwnrkin9.

*:iwtwr:eecs

1996: Windows NT Workstation 4.0
Thls upgrade tv the Microsoft business desktoP operating system brought increased ease of use and simplitied management,
higher network lhrouphput, and tools for developing and managing intranets. Window5 NT WorkstaBOn 4,0 iodud¢d the
popular Windosvs 95 user interface yet provided improved netwprking support for easier and more secure actess to the [nternet

and corporate intraneus,

In October 3958, Micrusoft announced that Winduws NT wouid no longer carry lhe initials NT and tbat the nent major version of

the business operating system wouW be called Wiodows 2000.

° IoP cf PaOe.

1998: W indows 98
WlnAows 98 was the upgrade from Windows 95.Oescnbed as an operating system that "Vlorks oetlep Plays BeHer,' Vlindows

98 was Ihe Orst venion of Windows Uesqned specifKZily far consumers.

Wilh Windows 98, users could finA infonnation more eas ây on their Pfs as well as the tnternet. Other easerof-use

Improvemenb Induded the abllity to open and pose appllcutions mom gmickly, supVor[!or reading OVO dlsts, and snpport for

untversal senal bus (U5B) devices.

Y Tapl pfLmne

1999: Windows 98 Second Edition
Windows ga SL, zs it was often abbravated, was m, mcremental upaate to Windows 98. It offored consumers a varleW of new

and enhanced baraware compatibility and Lntemet-related Pbatmes.

Windows 90 SE helPed Impmve user.' online experience with the Internet Explorer 5.0 browser technokrgy and Microsoft
Windows NetMeeting(4 3.0 conferencing software. It alsn included Microsoft OtreclN(qs API 6.1, which provided inlproved
suppnrt for Windows muftlmeJin, and offeren home aetworking capabOltles through Internet canneefion shanng (IC5).

Wlndows 98 SE was also the flrst consumer, operating system from MiRosoft vapable or usin9 devir;e drlvers thaU also worked

with fLe Windows NT business operating system.

" I9LL9L'11gC

2000: Windows Millennium Edition (Windows Me)
fx:sgned for home compumr usars, Windows Me offered rnnsumers numerous music, vlAeo, and home netwodring

enbancements and reliaboluy Improvements.

For examplo, to belp consumers lmubleshoot their systems, the Sys[enl Restore feature let users roll back their PC software
onfiguration to a date ortime before a problcm occurred. Windows Mov1e Maker provlded users witb tbe 4oo1s to digitally edit,

. and share home vldeos. And mlh Plirtnsoft Wlndows Media® player J tecbnologios, users could fmd, mganize, and play

digital media easily.

Window's P1e was tbe la.a[ Micnssoft operdtipg system to be based on the W indows 95 cEde base. Mlerosoft announced that all

hnure operating system products would be Sased on the Windows NT and Windows 2000 kernM.

? Too of aa

2000: Windows 2000 Professional
More than just the upgrada to Wlndows N I Workstation 4.0, Windows 2000 Professional was also
desi9ned to replace Wlndows 95, Windows 98, and Windows NT WodrstatIon 4.0 en all business

desktops and laptops. built on top of tM1e proven Windows nT Wnrkstation 4.0 code base, Windows
2000 addcd maJor Improvements in rellability, oaso of use, (ntemet cmnpatlbltty, and suVport for

mobile mmputing.

Nmong olbar irnprovemonts, Wlndows 2000 Professional simpNled harclware installatlon by adding

support fora wide verlety of new Plug and Play hardware, Induding advanced networking and

wireless produc[s, USB AevlcNS, [EEE L394 devices, and iofrared devices.

'% Z9D_ptR'ALe

2001: W indows XP
with the release of Windows xP m oclober 2001, nlmrosort merged its two wioaows operating system lines forconsumers and

businesses, aniting them around the Wlndows 200o code base.

The'XP" In Wlndows Xpstands for'expenence; symbolls]ng the InnuvaEVe experiences that windows can offer to persanal

.omputer users. Witb Wndows XP, home osers can wolk with aYd en)oy muslq movies, merSa9in9, and pholos with thelr

eompuler, while business users ean work smarter and faster, thanks 4o new technlcal-rvDVUrt technology, a 9esh u.ser

Inlerfare, and many other imVrovemEnts that make lt easier to use for a wide lange of lasks,

For more information aboutthe experience5 made slmpler by Windows XP, see the overvlew and bow-lo artldes on the

pp9)dC}Qltdow ' oerieIlGS site. For more pmduct informaNoo, see tbe k11nrPwy KP Web slte- For mnre informaron about

new techoologies designed for Windows XP, see the M9y='ies HlFZge.

2001: Windows XP Professional
V6ndows XP profess5mral brings the solid foundation of Windows 2000 to the PC desktop, ellhancing reliability, securicy, and

performance. With a fresh visual design, Windows XP Professional includes features for buslness and edvanced home

ompuAing, b,rluding remote desktop support, an encrypting flIe sysi and system restom and advan td networking
fcatures. Key enhaocements far mobhe osers Indude wireless 802.tx networking seppnrt Windows Messenger, and Remote

Asslstlancc.

Eormnrelnformation,seEtheYSyi3o^yvS. PP^r^ nalWebshe.

2001: Windows XP Honte Edition

Windows XP Home EdlElon offers a cleau, simDllfieA vlsual design that makes frequently used Ratures niore accesslble.

Designed for home users, the product ofFers such enhancementz as the Network Setup WirarA, Windows MedT Playur,

Windows Movie Maker, and enhanced digital photo capaDilities.

Fnr mom informatio , e tbe hl!id.nws XV^'tiy'Sjyr Web site.

http:!/www.microsoft.com/windows/WitiHistorynesktop.mspx 1YI17/^J09
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2001: Windows XP 64-bit Edition

fFy v

Windows1p
&zsn Eoiaon

W rndows XP 64-Blt Editbo satlsfle ttre neeals of power us¢rs with workstations that ase the Intel
Itaalum 64-blt pmcessor. The flrst 64-bX tllent operatin9 system fmm MicFosoft, Windows XP 6G-BIt

Fdn on is Eeslg ed f 1-" r^d, tecbn cnl workstation users who requ re. large amuunts of mCmory

and flaanng point per( nnance In areas xucM1 as ntovie speciai efferu, 30nn maFOn, en9neer ng,

and scientiXC applications'.

Fur more information, see the Wbld^,wsJSCC411tl=4iti9â Web site

2002: Windows XP Media Center Edition
For home cvntpirzing and enMrtainment, Mioosoft released the Windows
XP Media Center EJitlon operatin9 sYstem in OCtober 2002 forspecial2ed

media center fKS.

^y^̀ \APn.f..^SXn With all the beoefTS of Windows XP Protessional, Medin Center fd[ on
^ YMY^^^ t^AtJadds fun dig

i tal medre and enteQa nmont options, enabl i ng Gome users to

browse the Internet, watch llve televisiaa, mmmunKate with fiiends and

fanMly, enjoy dl9ltal muslc and video collCCtions, watch OVOS, and work

(ronl M1nme.

Gor more Informatian, see the WinJnwiXZM4G;aSeniCLEtLtlpn Web sYO.

2002: Windows XP Tablet PC Edition

more versatile and moblle than traditional notebook PGs.
i adtluion, users can run their exlsUin9 Windows XP applications. lhe reSnil I5 a mmputertbaU i5

Tne 1.11g-0cid iotlustry vision of mamstream pen-hnsCd compuRng bec?me a roality when Mlcroso(t
nveiled the 14indows XP Tablet PC Editlon fn Novembeq 300L The kgicaf evolution of notebook

c'omputers, TaMet PCs lnclude a digltal pen (or bandwrhing recognition capebilides, yet can be usetl

witM1 a keyboard or mouse, too.

For ma%Informntion, see the W ndows XP T)pIr31C ^d]SL9 W eb sRe.

<'IpD-Q,pa4e...

Pn t Frlendlyverspn

M=^ag,YUV.tPn,•,g 1[ntatLl.Y I`r-ryerialrltc: I ft151eeJs
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Mentor Teclntologies Limited Partnership, General Pat'tner Mernor Technologies, Inc.,
Appellant, vs. Roger W. Tracy, Tax Commissioner of Ohio, Appellee.

CASE NO. 94-A-1058 (SALES & USE TAX)

STATE OF OHIO -- BOARD OF TAX APPEALS

1995 Ohio T'ax LEXIS 1035

August 25, 1995

1*11
APPEARANCES:

For the Appellant - Ronald W. Gabriel, Janies McArdle Mattimoe, Porter, Wright, Morris & Artbur, 41 South High

Street, Columbus, Ohio 43215

For the Appellee - Betty D. Montgomery, Attoruey Getteral of Ohio, By: Steven L. Zisser, Assistant Attorney Gen-
eral, State OPficc 1'ower, 30 East Broad Street, 16th Floor, Columbus, Ohio 43215

OPINION:

DECISION AND ORDER

'1'his cause and matter came on to be considered by the Board of Tax Appeals upon a notice of appeal filed herein
on September 29, 1994, by the above-named appellant from a journal entry of the Tax Commissioner. Thereht, the Tax
Connnissioner adjusted the sales and use tax liability and associated penalties assessed against appellant based upon

objections raised in appellant's petition for reassessment.

The matter was subtnitted to the Board of Tax Appeals upon the notice of appeal and the statutory transcript certi-
fied to the Board by the "I'ax Conimissioner. In lieu of appearing at a hearing before the Board, the parties hereto filed
"Stipulations of Fact" (hereutafter "stipulations"), followecl by briefs, which shall also be considered as part of the re-

cord.

Appellant Mentor Technologies Liniited Partnersltip, General Partner Mentor t*2) 'feclmologies, Inc. (hereinafter
°Mentor") provides computei- training courses to individuals and businesses in Ohio. As set forth in the stipulations,
"Appellant hereby waives and concedes all issues raised in its notice of appeal except whether the transactions listed on
Exhibit A are subject to the Ohio sales tax." Specifically, Exhibit A contains a list of appellant's clicnts to which it pro-
vided "Disk Operating Systeni" (hereittafter "DOS") trainu g classes.

Appellant was assessed by the Tax Cotnnrissioner on all of the DOS training classes that it offered during the attdit
period, specifically July 1, 1988 - Decembcr 31, 1991, pursuant to the provisions of R.C. 5739.01 (B)(3)(e), 5739.01
(Y)(1), and furtlier, Ohio Adm. Code 5703-9-46 (A)(6). R.C. 5739.01(B)(3)(e) provides the followiug:

"(B) 'Sale' and'selling' include all of the following transactions for a consideration in any manner,
whether absolately or conditionally, whether for a price or rental, in money or by exchange, and by any

tneans whatsoever:

11 * * *

"(3) All transactions by which:

"(e) Automatic data processiug and computer services are or are to be provided for use in business
when the true object of the transaction (*3] is the receipt by the consumer of automatic data processing

Appx. 19
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or compnter services rather than the receipt of personal or professional services to whictt atitomatic data
processing or cotnputer services are incidontal or supplemental. ***"

R.C. 5739.01 (Y)(1) defines automatic data processing and computer services in the following tnatmer:

"(Y)(l) 'Autoniatic data processing and computer services' means: processing of other's data, includ-
ing keyputtching or similar data entry services together with verification thereot; provixllug access to
computer equipment for the purpose of processing data or examining or acquiring data stored in or ac-
cessible to such computer equipment; * * * and training of computer progratnniers and operators, pro-
vided in conjunction with and to suppott the sale, lease, or operation of taxable computer equiptneut or
systems. 'Automatic data processing and computer services' sliall not include personal or professional

services."

Finally, Ohio Adm. Code 5703-9-46 (A)(6) provides tltat:

"'Training' tneans instructing computer programmers and operators in the use of contputer equipment and
its systent software. It does not include instntction in the use of application [*4] soliware or otber result-

oriented procedures."

Page 2

Based upon the foregoing provisions, appellant contends that "To be taxable, trainhtg rnust meet two criteria_ First
it must be provided to computer programmers and operators. Second, it must be provided in conjunction with and to
support the sale, lease, or operation of taxable computer equipment or systems. * * * Appellant's training meets neither
of the above two criteria, and therefore does not fall within the definition of a taxable 'computer service."' Specifically,
appellant argues that it was not training computer programniers or operators, but sintply individnals who use computets
in their daily work. Next, Mentor contends that it did not provide its trahiing in conjunction with or to support the sale,
tease, or operation of taxable computer equipment or systcros, as the training it provided was independent of any other
transaction and occurred "in conjunction witlt nothing." (Appellaut's Briet; p. 3) (emphasis in original)

The appellee't'ax Commissioner agrees that the training must meet both oftlte above-named criteria, and, fuids that
it clearly does. First, he argues that Mentor provided training to "computer progratmuers [*5] and operators" because
he defines operators as anyone who "operated computers in tlre performance of their duties for their employers, who
were the customers of Appellant." (Appellee's Brief, p. 3) He then cites to both The Oxford Encyclopedic English Dic-
tionary and Webster's New World Dictionary, Second College Edition for the plain English or common usagedefini-
tions of "operator", that is, "a person operating a tnachine, etc_" or "a person who works some machine ** *" The Tax
Cotnmissioner concluded tttat "The individuals who received training from Appellant operated computers in the course
of their employment, and are therefore operators within the meaning of the statute." (Appellee's Brief, p. 5)

Next, appellee argues that "The traittees received the DOS training in conjunction with and to sttpport the operation
of computers. *'" * There can be no question that this training was provided'in association' with the operation of cotn-
puters: the individuals trained were the persous who operated the computers, and the training better enabted thetn to do
so. *** The instant training clearly supports the operatiou of a computer, because it better enables the operator to oper-
ate the [*61 computer." (Appellee's Brief, p. 6)

Clearly, the parties' vastly different interpretations set forth in their respective argumcnts deinonstrate the atnbigu-
ous nature of the statutoty and code sections under consideration. When attempting to glcan what the legislature ut-
tended when enacting such sections, we recall that "As a general rule of statutory construction, when the language of a
taxing statute is ambiguous, then such ambiguity must be interpreted and shoald be resolved in favor of ttie taxpayer."

B.F. Goodrich Co. v. Peck (1954), 161 Okio St. 202, paragraph three of the syllabus; see, also, Gu4fOil Corp. v. Kosy-

dar (1975), 44 Ohio St. 2d 208. Moreover, we look to R.C. 1.42 which provides, in pertinent part, that:

"Words and phrases shall be read in context and construed according to the rules of grammar and coen-
mon usage. Words and phrases that have acquired a teclwical or particular meaning, whether by legisla-

tive definition or otherwise, shall be constnted accord'ntgly."

Appx. 20
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Herein, we first find that the terms "computer progratmnet' or operator" have acquired a technical tneatiing, and, as
suctt, the definition of "computer operator", as ntilized by the Tax [*7] Commissioner, is far too general aud overreach-
ing, when applied to the sections tinder consideration. In his own brief, the 1'ax Cominissioner cited, at length, to a defi-
nition of "contputer operator" set forth in The Dictionary of Occupational'ritfes wherein he argues that "the definition
of operator includes suchpedestrian and non-technical activities as loading paper into a printer and data etttry by key-
board," and, as such, an operator is not a position involving great tecltnical expertise or laiowl.edge. (Appellee's Brief, p.
4) This Board does not agree.

Iuitially, when we consider the context in which the phrase "computer operator" is used, this Board notes that it is
stated in conjunction with the phrase, "computer programmer." Undeniably, a computer programmer is an iudividual
witlt some level of expertise in the coding of progratns used to run a computer. Clearly said phrase comtotes a very
technical position, botlt inside and outside of the cornputer industry. Therefore, by coupling that phrase with "computer
operator", this Board considers that the phrase "cornputer operator" attains the same technical connotation, indicating a
speciatized position within the computer science ["8] indnstty. In addition, this Board does not agree wittt appellee
when he argues tttat the definitiwt set forth in The Dictionary of Occtapational Titles is "pedestrian and non-technical."
On the contrary, said definition indicates a level or specificity and teclmicality in job duties, above and beyond wliat an
individual who generally uses a compufer in his or her everyday job duties would reqttire. Clearly, the utdividual who
would meet the standards set forth in said definition would have to have a higher level of tt'ainnig and understanding of
the computer; a computer opet'ator, by the terms of said de6nition, would have to understand the operations of the cont-
ptiter and be able to not only utilize the computer to complete his or her job effectively, but also be aware of methods by
wlticlt problems with the equiptnent can be corrected.

Accordingly, this Board finds that based upon the foregoing intetpretation by the Board as well as the stipulations
submitted bythe parties whicb indicate that "The iudividuals who received trahting from Appellant were not computer
programmers; however, they operated and used computers in the course of their entploytnent with Appellaut's custom-
ers listed [*9] on Exhibit A," this Board finds that the training provided by the appellant to its customers was not given
to "conzputcr programmers and operators," as was intended by the statutes and code under consideration. Havutg deter-
mined that appellant's training does not meet the first criteria for taxability, as set forth earlier, we need not address the

remaiuing criteria.

Therefore, for the foregoing reasons, it is thc decision of the Board of Tax Appeals that the final order of the Tax
Corrunissioner, must be and hereby is reversed with regard to the taxability of the transactions listed on Exhibit A in the
Notice of Appcal. All other specifications of error have been waived, as noted herein.

Legal Topics:

For related research and practice materials, see the following legal topics:
Tax LawState & Local TaxesAdministration & Proceed'nigsJudicial Reviev Iax LawState & Local'faxesSales Taxlm-
position of "1'ax'Tax LawState & Local TaxesUse 1'axFailnre to Pay Tax
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Ohio Department of Taxation Information Release

PP 2003-01 - New Valuation Schedule for Stand-Alone Computers - February 14,

2003

The purpose of this information release is to explain the new personal property tax valuation schedule for stand-
alone computers. The new true value schedule can be used for stand-alone computers beginning with the 2003
tax year. The new true value schedule cannot be used for tax years prior to 2003. Ohio Revised Code sections

5711.18 and 5727.11, along with Administrative Rules 5703-3-10 and 5703-3-11, provide the authority for the Tax

Commissioner to issue modified true value schedules that only apply on a prospective basis for all personal

property, including public utilities.

Stand-alone computers include computers, as well as related hardware and peripheral equipment, used for
general business purposes such as data processing, payroll, tracking sales data, maintaining accounting

information and tracking orders (hereinafter referred to as qualifying computer equipment). Qualifying computer
equipment excludes computers and related equipment used as part of the manufacturing process or point of sale
equipment, or computers and related equipment used directly in the rendition of a public utility service. Computers
and related equipment used in these processes will continue to be valued using the appropriate valuation

schedule.

The new schedule for qualifying computer equipment, including those previously purchased, is as follows.

AGE OF TRUE VALUE
COMPUTER PERCENTAGE

OF ORIGINAL
(IN YEARS) COST

1 75.0°/u

2

3

4

60.0%

45.0%

30.0%

5 OR MORE 15.0%

All qualifying computer equipment, whenever purchased, will be valued using the above schedule. For example,
when completing the tax return for tax year 2003, if a taxpayer has qualifying computer equipment it purchased in
2000, the taxpayer should determine the true value of that computer equipment using a 45% valuation
percentage. If a taxpayer has qualifying computer equipment it purchased in 2002, the taxpayer should determine

the true value of that computer equipment using a 75% valuation percentage.

Any questions can be directed to the Personal Property Tax Division at 614-466-3280 or the Public Utility Tax

Division at 614-466-7371.

Email this-p-age__1 d5 Printer-friendly

httn://wv,ryv.tax.ohio.^,,ov/divisions/cotmnunications/in£ormation releases/property/pp200... 1W2064
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COMMENT: TANGIBLE OR INTANGIBLE - IS THAT THE QUESTION? CONFLICT 1N 'CIIE TEXAS TAX

CLASSIFICATION SYSTEM OF COMPUTER SOFTWARE

NAME: CI-IRISTINE E. REINHARD

SUMMARY:
... Assume that Jones Manufacturing Company, a high teclmology firm, requues new computer software to meet its

expanding business needs and asks its corporate counsel for advice regarding the legal consequences of the transaction.
While few states have cousidered the classification of cotnputer software under personal property tax provisions,

Texas has had the opportunity to judicially deternfine whether computer software is tangible or intangible property for
bottt sales and property tax purposes. ... The cases cited by the conrt addressed whether computer software was tangible
or intangible property in the context of sales, use, and property taxation and concluded that software was intangible
property. ... Currently, the nile in Texas regarding property taxation of computer software is fairly clear - computer
software is considered to be intangible property; therefore, it is not subject to personal property taxation. ... 'I'hus, in
Texas, the satne copy of computer software is regarded as both tangible aud int.angible property. ... Texas need ttot dis-
tott the definitions of tangible or intangible personal property merely to tax conrputer software. ... Due to these differ-
ences between canned and custorn software and the subsequent valuation problems, Texas sliotild adopt the canned ver-
sus custom distinction and tax only canned computer software. ... Oncc that decision is made, Texas does not need to
determine whether computer software is tangible or intangible property. ...

TEXT:
[*871]

1. Introduction

Assume that Jones Manufactnring Company, a high technology firm, requires uew cotnputer software to meet its ex-
panding business needs and asks its corporate counsel for advice regarding the legal consequences of the transaction.
nl If the corporate counsel advises Jones that there will be no legal consequences and Jones subsequently purchases
[*872] various types of software from a vendor, n2 this attorney may later be confronted with an angry client who has
just received an expensive tax bill for the software. n3 Frequently, counsel for buyers or ticeusees of software, such as
the attorney in this hypothetical, will overlook the state and local tax consequences of the transaction. n4 This mistake
can be quite costly as taxes can add tliousands of dollars in extra expenses. n5 In order to avoid such a mistake, attor-
neys must be aware of the current tax law. n6 However, having an understanding of current tax law aud its applicabil-
ity is not enough - the tax lawyer must also be aware of the origin and evolution of the law of taxation. n7

[*873] The history of taxation can be described as the continuous battle among individuals and groups to achieve
their particular goa1. n8 Speci6ca(ly, many individuals and groups demand lower taxes while others insist on addi-
tionat governmental expettditures_ n9 State and local governmcnts are continually entangled in this stntggle as they
attempt to raise enough reventte dollars to uteet the demands of thcir constituents. n l o Taxing authorities have repeat-
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edly relied on property, or ad valorem, nl 1 taxes as a[*874] revenue source. n12 In fact, in the United States, local

govermnents derive more than three-fourths of the tax revenue from property taxes. n13

State and local govermnents tax both real and personal property. n14 However, of the two, personal property is
taxed less often. n15 'Tite reason it is taxed less fi-equently is because one category of personal property, intangible
property, n16 is generally not subject to taxation. n17 Intarigible [*875] property embraces such itents as stocks,
bonds, protnissory notes, and copyrights. n18 Conversely, tangible property, which is typically taxable, includes items

such as anirnals, clothes, furniture, jewelry, and tnotor vehicles. n19

Classifying property as tangible or intangible is a key issue in deterntining whether personal property will be taxed.
n20 Classification of software became an important issue shottly a8er IBM revolutionized the world of computers by
prieing software separately from computer hardware. n21 Prior to IBM's 1969 policy change, computer software was
furnished free of charge because it was considered an inseparable component of the computer systern. n22 Thus, IBM's
"unbundling" of its computer systenss not only shattered the general perception that hardware and software [*876]
were inseparable, but it also led to the creation of a new and distinct form of property - computer software. n23

In recent years, state and local taxing authorities have targeted compater software to enhance their tax bases. n24
Of course, suclt taxation has been tnet with strong disapproval from tnatty corporatious. n25 For these businesses, clas-
sifying computer software as tangible or intangible is quite significaut because the classification could either save or
cost thetn vast atnounts of tax dollars. n26 For exampie, if computer software is deented [*877] tangible propetty, it
would be considered part of the busutess inventory n27 subject to a propetty tax. Conversely, if cotnputer software is
classified as intangible property, no such tax would apply. n28 Therefore, the classification of contputer software is a

matter worth debating.

For the past tliree decades, a uumber of states have judicially addressed the qttestion of whether computer software
constitutes tangible or intangible property for sales, use, or property tax purposes. n29 W hile tnany ju [*8781 risdic-
tions originally classified computer software as intangible property, n30 the current trend among states recently con-
sidering the issue is to deem computer software tangible property. n31 Computer software has generally been classi-
fied as tangible propetty in the context of sales and use taxation; n32 however, this classification is uot as clear in the
area of property taxation. n33

[*879] While few states have considered the classification of computer software under personal property tax pro-
visions, n34'1'exas has had the oppottunity to judicially deterndne whether computer software is tangible [*8801 or
intangible property for both sales and property tax purposes. n35 'I'exas first faced the issue of taxation of computer
software in First National Bank v. Bullock. n36 In First National Bank, the Texas Cotut of Civil Appeals held that
computer software was intangible property for sales tax purposes. n37 However, the'I'exas legislature reversed the
decision of the court by changntg the sales tax code to reflect computer software as tangible property_ 08 Thus, cotn-
puter software became subject to sales taxation. n39

More recent debate concerns property taxation of compnter software. n40 'Pexas first addressed the classification
of eomputer software in the context of property taxation in 1996. n41 In Dallas Central Appraisal Disti-ict v. Tech Data
Corp., n42 the Dallas Coutt of Appeals ruled that contputer soRware was intangible property, ttnts not taxable. n43
However, the question remains whetlier the Texas legislature will overrule the decision [*8811 of tlie court, once agaur

making computer software taxable tangible property. n44

This Connnent evaluates the tax classification of computer software in 1'exas under recent statutory provisions and
case law. Part II begins by outluting the classic defmitions of real, personal, tangible, and intangible property. The dis-
cussion continues with a review of the developinent and evolution of property taxation in the Ututed States. Part Ilt ex-
amines the definition and various types of computer software and then addresses the legal issues surrounding the taxa-
tion of computer software. Part IV evaluates the methods used to assess the value uf computer software as well as the
problems inherent in software valuation. Part V presents the conflicting approach Texas has taken in classifying com-
pater software. Finally, part VI proposes tlrat the Texas legislature decide not whether computer software constittttes
tangible or intangible property but rather wliether computer software should be taxable or not taxablc_

1I. Property'Taxatioa

A. Property Defined

Property embraces everything that is or may be subject to ownership. n45 'I'raditionally, property has becn classified
as either real or personal. n46 Real property refers to land, what is affixed to the lauid, and the rigltts associated with
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the land. n47 Under the broadest definition, personal property consists of anything that is subject to ownership and
does not fall within the denomination of real estate. n48 Further, personal propetty is divided into two categories: tan-
gible or intangible. n49 Tangible property is "propeity which is touchable and has real [physical] existence." 1150
Typically, tangible property includes items that can be felt or touched, such as [*882] anitnals, furniture, and mercltan-
dise_ n51 Conversely, intangible propet-ty is "property which cannot be touched because it has no physical existence."
n52 Additional examples of intangible property include claims, interests, and rights. n53 Under the taw of taxation,
intangible property also refers to property that "has no intrinsic and tnarketable valne, but is nterely the representative or

evidence of value." n54

B. Property'rax Development

Since colonial times, the United States has taxed property. n55 The American colonies first began to rely on propetty
taxes as a revenue source after wiiming the right to levy taxes from England. n56 The tax levied was only on specific
items of property. n57 As the nation grew, individuals and other entities grappled for favorable tax treaYrnent. n58 In
order to resolve this growing dishartnony, many states attenipted to establish a fair and uniform system of taxation by
implementing a single tax rate applicable to all property, n59 This need for equality and uniformity led to a [*8831
change in property taxation, n60 as all personal property, both tatigible and intattgible, becarne the object of ad

valorein property taxation, n61

However, the general and uuiform property tax failed to accomplish the goal of taxing all property equally. n62 In
particular, taxpayers realized that intangible property was difficult to identify and easy to conceal. n63 As a result,
avoidance of the personal property tax became the norm rather than the exception. n64 To prevent intangible property
fi-om escaping taxation, states expended a significant amount of resources locathig and un [*884] covering hidden
property. n65 Additionally, a few states lowered the applicable tax rate in order to cajole taxpayers into reporting tlie
intangible property they possessed, n66 Despite these efforts, most states failed to halt the increasing evasion of the
propertytax. n67 Consequently, the uniformity movement and the effort to tax intangiblc property created an ineffi-

cient and ineffective tax system. n68

In order to solve the problems created by the uniformity movement and avoid penalizing those who voluntarily paid
taxes, rnany states adopted the classification theory of propetty. n69 The resulting differentiation between types of
property led to the passage of statutes and constitutional amendtnents excluding attangible property from the scope of
ad [*885] valorem propetty taxation. n70 This exclusion meant that taxing autliorities could focus their collection
efforts on property that was more easily identifiable. n71 This change in property taxation caused by ttte classification
movement still exists because most jurisdictions do not levy a property tax on intatigible personal property. n72

Despite the effotts to reform the system, the revenue generated by the property tax has declined in the twentieth
century. n73 One reason for this decline lies in the changing nature of the wealth tax base. n74 When the propetty tax
first developed, agrarian culture was preeminent because [*8861 land constituted the paramount forni of wealth. n75
By contrast, today weattlt is frequently evidenced by rights, relationships, and status. n76 This new type of wealth is

intangible; thus, it is generally not subject to property taxation. n77

Another reason for the reduction in property tax revenue lies in two intportant twentieth century events, the Great
Depression and World War 11. n78 The Great Depression impacted the propeity tax by causing the subsequent creation
of homestead and personal property exemptions as well as additional rival taxes. n79 World War II fiarthered the con-
clusion of the dominartt property tax by requiring different types of taxes to meet the growing deniand for increased

revenue. nSO

Although the overall prominence of the property tax has eroded, states still rely on it to raise revenue. n81 Real es-
tate comrnonly forms the bullc of [*887] a state's property tax base. n82 In contrast, tangible personal propetty taxes
are more limited in scope because exemptions arc typically provided for "personal" tangible property or tangible prop-
erty not producing income. n83 In this regard, taxing authorities are ffequently seeking new forms of property to fur-
ther enhance the tax base as well as to meet the ever increasing demands on goven rnent expenditures. n84 It is there-
fore no surprise that taxing authorities are considering taxing computer software as a way to raise much needed revetiue.

n85

III. Computer Software Taxation

A. Comptiter Soflware De6ned
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Before considering the taxability of computer software, an tutderstanding of its basic characteristics is reqaired. Com-
puter systetns are defincd [*888] as macllines that process iufortnation. n86 Generally, they are composed of two
components, hardware and software. Hardware is the physical equipment that comprises the compuLer systern. n87
Computer software, a generic name for computer programs, directs the hardware in perforining the required tasks_ n88
This de6nition of computer software is merely one of several defmitions. It has also been defitied as the "total data
processing expenditures less hardware, comtmmications and supply costs," as well as "the total data processing person-
nel costs plus the costs associated with the purchase or lease of cotnputer program developed by outside organizations-"
n89 The broadest definition of cotnputer software etnbodies [*889] everything that is not hardware. n90 Unfortu-
nately, courts, legislatures, and the computer industry liave not adopted a single definition. Each entity operates witlt its
own concept of computer software, which further frnsh-ates the issue of whether conrpttter sottware is taxable property.

n91

B. 7'ypes of Computer Software

1. System, Utility, andApplication Software

Despite the difliculty in creating a shigle definition for computer software, tlnve categories have genetally been recog-
nized. n92 The IIrst category, systems or operational software, controls the overall direction of the computer system.
n93 This software tells the computer how to start programs, how to cmnmmiiicate witlt various hardware devices, and
how to perform other basio operational functions. n94 Such software programs [*8901 are fundamental to ttte opera-
tion and maintenanee of the computer system. n9S Thus, operational software is perceived as a permanent and treces-
sary component of the computer, and is often purchased with the computer system. n96

The second category of computer software includes utility software. This type of software consists of a variety of
general purpose programs that allow the user to sort, transfer, and manage data. n971n addition, utility software in-
etudes compilers, which translate Iruman-written programs into a language the computer can comprehend. n98 This
type of software is frequently considered a derivative of system software. n99

The third category, application software, consists of programs that are designed to perfornt specific futrctions.
n100 This type of software enables [*891] the computer user to cotnmunicate witlr the equiptnent. nl t) I Application
software is often described as a task or user-oriented progrant that makes computers more versatile, n102 An examptc
of application software is a word-processing or accounting prob ani.

Some state legislatures and courts have distinguished between system and application software for purposes of
property tax assessment. n103 For example, Califomia, Kansas, and Ohio irnpose a property tax only on system or
operational software, and not application software. n104 Other states, however, lrave tnadc a different distinction. In-
stead of differentiatutg between system artd application software, they draw a distinction between canned and custom
software. n105

[*892]

2. Canned and Custom Software

A canned software prob am, which is also called "off-the-she1P' or "prewritten" software, is one that is sold to nmltiple
users tt106 and does not contaur a fttture service element. n107 Service is nonexistent with canned software because
the seller is not obligated to perform any future update or maintenance services, and no individualized labor of the seller
is directed toward any specific buyer. n108 In addition, canned software is sold "as is" at the retail level and is con-
veycd to the purchaser tltrough a number of inediutns, including computer tapes and disks. n t 09 Typically, ttie sale of
canned software is subject to a restrictive license, permitthtg only the purchaser to use the software ander certain condi-
tions. n110 Thus, the purchaser of a canned program "receives few rights other than the use of the program and posses-

sion of the tnediutn upon which it is stored or transferred." n I 11

In contrast, custottr software is written for one user according to that user's specifications nl 12 and contauts a ser-
vice eletnent. n] 13 In a typical [*893] case, the software vendor asks system engineers to create custom programs
that comply with the user's requiremeiits, in addition to designnig, nnpletnenting, and testing the progratns and trainurg
the user_ n114 This process leads to custotn software stored on computer tapes or disks, cotnbined with user manuals
and other docutnentation. n 115 Ownersttip of ctistom software is difficult to transfer, n 116 and it is not limited by the
satne types of restrictions as catmed software. n117 The purchaser of ctistom software "hargaius for the fiill bundle of
rights associated with the program, including ttte rights to use it on multiple maclrines, modify, copy, sell, lease and
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otlierwise transfer the right to use the custom program." n118 Of course, the purchaser of eustom software pays mueh
nrore for this set of rights than the buyer of canned software pays for a restrictive license. n119

A number of states distinguistr between canned and custom software when levying taxes. n120 States that adopt
this distinction largely conclude [*894] that canned software is taxable tangible property while custom software consti-
tutes nontaxable intangible property. n121 However, a problem regarding canned and custom software arises when a
customer purchases an off-the-shelf program that has been slightly tnodified or customized. n122 For taxation plu--
poses, the courts must determine whether this modified off-the-shelf progratn should be classified as canned or custorn
software. This determination is difficult to tnake because this software does not fit neatly in either category. n123

[*895] A few states have chosen to tackle the issue of modified or customized camred software in the context of
sales taxation. n124 For example, in 1977, Temressee modified its sales and use tax law to provide that tangible per-
sonal property specifically incltrded customized coinputer software. n1251n tJnited Design Corp. v. Oklaltoma Tax
Comrnission, n126 the Oklahoma Supreme Court recognized that custotnized software is subject to sales taxation.
n127 Recently, a bill was unsuccessfully proposed in North Carolina, snggesting that software with over half of its cost

derived from modifications be exempt from the state's sales tax. n128

C. Taxability - Tangible v. Intangible

Cout-ts and legislatures are often faced with the difficult task of determining whether particular types of computer soft-
ware, suclt as system, application, canned or custorn software, are taxable. n129 In making this determination, courts
must first evaluate whether computer software is [*896] tangible or intangible personal property. n130 Courts have

made this distinction by etnploying various lines of reasoning.

1. Lines of Reasoning

One of the first lines of reasoning the courts embraced was the "know ledge" rationale. til31 This rationale concluded
that the intangible know ledge conta'med within the tangible rnedium was the significant factor for tax putposes, n132
In other words, the information on the tangible medium, such as a punch card, nragnetic tape, or disk, which was trans-
ferred to the computer system, was simply intangible knowledge, n133 Therefore, the [*8971 tangible medium was
"merely incidental to the purchase of the intangible knowledge and information stored on the tapes." n134

This rationale was employed in District of Columbia v. Universal Computer Associates n135 when the court con-
cluded that the material of the punched cards was of insignifrcant value compared to what was actually paid for, the
"intangible value of the infornration stored on the cards." n136 The knowledge rationale was also applied by the court
in Commerce Union Bank v. Tidwell n137 to reach the same conclusion as tJniversal Computer Associates - computer
software constitutes nontaxable initangible property. n138 In Cotnmerce Union Bank, the Tennessee Supreme Court
concluded that what the buyer had purchased was intangible knowledge and not a tangible medium. n139

Subsequently, courts expanded ou the theory belimd the knowledge rationale by fiuYher focusing on computer soft-
ware's two components, the physical storage medium and the kuowledge and 'utfonnation contaiued on that medium.
'I'he result was the creation of the "essence of the transaction" test. n140 This test maintains that when the transaction
is, "in essence," the purchase of an intangible item, the transaction is exempt from taxation. n141 The "essence of the
tratrsaction" test looks at wlrat is [*898] benig pu-chased, a tangible meditan or intangible knowledge_ 042 In First
National Bank v. Bullock, a Texas court applied this test and concluded that the computer software involved was intan-
gible personal property. n143 The cotutheld that "the essence of [the] transaction was not the four tapes, but, instead,
the pnrchase of the consputer process, an intangible." n l44 Au Ohio court of appeals reiterated the Texas court's point
when it conchtded in Compuserve, Inc. v. Lindley n145 that the primazy purpose in purchasing computer software is to

receive the intangible information and not the inexpensive tangible medium. n146

Another test employed by courts hr software tax cases is the "relative value" test. n147 This test also recognizes
thatthe software development process iuvolves both tangible and intangible elements, n148 Although a tangible me-
dium is used to store and transfer intangible knowledgc, rnost [*899] of the software product consists of the intellectual
content. n149 Under this test, the tangible medium is sintply a norninal and incidental cost to obtaining the desired
information, n] 50 For example, computer software selling for $ 50,000 migltt be stored ontapes or disks that cost $
50. "I'he discrepancy in value indicates that the purchaser, who pays $ 50,000, is actually bnying knowledge and infor-

mation rather than a physical product.
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The fourth test, the "mode of transmission," is frequently cmployed by cottrts. n151 'I'his test proposes that when
"the kttowledge can be conveyed from the seller to the buyer without the use of a pltysical mediutn, the trattsaction in-
volves the sale of intangible property." n152In Chittenden Trust Co. v. King, n153 a Vertnont coutt held that regard-
less of the way the software could have been transfetred, the way in which it was trausferred was controlling. n154
Thus, in states using the mode of transniission test, software transferred electronically by modem might escape property
taxation while those who obtain software on diskettes will not avoid the tax assessor's claims. 11155 One cotmnentator
has suggested that the mode of [*900] transmission test is limited in tltat it "examines the tangibility of property [only]
at the time oftranstnissiou." n] 56 Accordingly, this test is not helpful in the realm of property taxation because, unlike
a sales tax, the property tax is typically imposed annaally and does not concentrate on the transfer of the property.

n157

2. Analogy Argtmients

In addition to using lines of reasoning to determine whether computer software is tangible or intangible property, courts
liave analogized contputer software to other various types of taxable property, including films, books, and audio cassette
tapcs and records. n158 These types of taxable property have tnucli in common with computer software. n159 For
example, the value of a film, book or audio recording lies in the uttellectual and artistic conteut, not in the physical, tan-
gible tnedium upon which that [*901] content is transferred. n160 Likewise, computer software's value is derived

from the knowledge contained within the computer disk or tape. n161

Despite this similarity, courts have drawn distinctions that undermine any legal comparison between computer
software and other taxable property. n162 For example, in Commerce Union Bank v. '1'idwell, the court drew two criti-
cal distinctions between film and computer software, n163 First, the court concluded that the storage mediums, disks,
and tapes were not crucial to cotnputer software, unlike film where the celluloid upon which movie reeorded was "a
crucial artistic element of the motion picture...." n164 As the court has stated, "for without film there could be no
tnovie." n165 Seeond, the cotut differentiated between film and software by contendnig that the medium upon which
the computer program was recorded could be returned to the seller or destroyed after the program had bcet ntn through
the computer. n 166 On the other hand, a movie film's value continued after the movie had been shown because it could
be used over and over again, n167 Tltus, the ability to reuse fi tm but not computer software led the court to conclude
that computer software was intangible property. n168

Another manner in which courts have found that computer software differs from filnis, records, and books is that
the latter three items can be used itnmediately upon purchase. Before software can be used, it niust [*902] be translated
hrto a language that the computer can understand. n169 Due to this need for translation, soflware is not immediately
perceptible to the senses, unlike Silms, records, and books, which are directly perceptible. n170 Additionally, coutts
have pointed out that films, records, aud books need not be maintained after the initial sale whereas custom cotnputer
software rcqtitres periodic updating by the seller. n171 Such distinctions have led courts to conclude that computer
software cannot be tangible property. n172

By contrast, various courts Itave found weaknesses in these distinctions. Comptroller of the Treasury v. Equitable
Ttvst Co. n173 was ttte first case to reject ttte analysis that other types of taxable personal property, such as films and
records, were not analogous to cotnptter software. n174 The court suggested that prior courts incon-ectly ignored the
simitarities between tlle "machine readable" fornt of data ott computer tapes and the "tnachine readable" character of
films and audio tapes. n175 Thc court also ['903] determined tttat, like a record, a software tape does not sarrender
its tangible character simply because its content is produced througtt intellectual effort. n1761n essence, the court re-
fitsed to acktiowledge any distinction made between a computer program recorded on a computer tape and music re-
corded on a cassette tape. n177

Chittenden Trust Co. v. King n178 followed Equitable Trust and also rejected the traditional distinctions drawn
between computer sofltivare and other taxable property. n179 According to the cottrt, when assessing sales or use tax,
tapes containing off the-shelf comptuer programs are indistinguishable from other taxable personal property such as
films, videotapes, books, cassettes, and records. n180 Tlie court concluded that "the value lies in theu' respective abili-
ties to store and later display or transmit their contents" aud a"compnter software tape is no different." n 181 Tltus,
unlike previous coutts, the courts in Chittettden Trust Co_ and Equitablc Trust ttsed an analogy argument to support their

conclusion that computer software was tangible personal property. n182

3. Goods v. Services Distinctions
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In deterntining wttether computer software is tangible or intangible, courts have dealt witli another distinction - whether
the sale of computer software constitutes the sale of a good or a personal service. n183 In general, if computer soft-
ware is deenied a product or a good, it is tangible [*9041 property subject to sales, use, and property taxation. n] 84 If
software is viewed as a service, however, it is considered intangible and not subject to these taxes. n185

Services are not provided with the sale of unmodified canned progratns that are available to the general public.
n186 FIowever, custom software, which differs for eaclt customer and is of no value to the general public, is more likely
to be considered a service rather than a cauned program because it involves personal attention provided by the seller
through maintenance and update services. n187 Also, with custom software, the value of tlie tangible rnedium is tnin-

ute in relation to the value of the services required to create that so$ware_ n188

[*905] Because software contaitts elements of both goods and services, comYs liave developed several tests to
make a distinction between the two. tt189 One test is whether the transfer of the physical propetty is an indispensable
element of the transactiou. n190 This test is similar to the "essence of the transaetion" test. A second test compares the
value of the materials to the value of the services rendered. n191 Another test, resembling the relative value test, asks
whetlter the item transferred has vah e only to the purchaser or whether the item ean be sold to the general public. n 192

This good versus service distinction along with the various lines of reasonuig and analogy arguments have helped
courts to answer the difticult, yet key, inquiry smrounding taxation of computer software. These methods have aided the
courts' decisions as to whether cotnputer software is tangible or intangible property. Today, a majority of these eotuts
have concluded tttat computer software constitutes tangible personal property. IIowever, reaching that decision does uot
completely resolve snbsequent problems which arise when tangible property is taxed. For example, one significant

problem facing taxing computer software is the difficulty in vahtation.

[*9061

IV. Valuation of Cotnputer Software

Valuation of property for taxation purposes is a difficult task, and valuation of computer software is no exception.
n193 Assessing the value of computer software is coinplicated by its nature and the different clements its cost can en-
compass, includiug developinent and future services. n194 Be [*907] cause most states do not intend to assess a prop-
erty tax upon fittare services and rights, particularizcd valuation methods must be developed for computer software in
order to avoid overvaluation and unnecessary tax payments. n195

No one method of valuation has beet universally accepted_ n196 In fact, most state tax regulations are silent as to
the appropriate guidelines for assessing tlte value of computer software, n197 Nevertheless, the tltree major approaches
to valuation have been used to ascertain the value of coinputer software: the fair market approach, the income approach,
and ttte [*908] cost approacit. n198 Generally, the type of inethod employed will depend on the software being val-

ued.

The fair market approach values software based on what ideutical or similar software would sell for on the open
market. n199 Establishing the value of software, therefore, depends upon the assessor's ability to locate readily avail-
able software in the market that has similar or identical features and characteristics to the software being valued. n200
Tttus, the fair market approach applies easily to canned software that performs general funetions such as accounting,
database managenient, or wordprocessing because cotnparable programs are easily located. n201 On the other hand,
this approach does not worlc well with custom soflware because it is designed specifically for a patticular user; there-

fore, equivalent software is extremely difficult to locate. n202

[*909] When using the fair ufarket approach, tax assessors commonly employ one of four metttods to deterntine
the fair market value. "The first metttod strives to deterniine how much the software or software of a similar function
would sell for betwecn "a willing seller and a willing buyer in an arm's-length transaction." n203 The secoud method
uses the vendor's list price, whicti takes into acconnt any accumulated depreciation. n204 The third method utilizes the
actual price minns any depreciation_ n205 The fourth ntethod deterntines the value based on the cost to reproduce the
computer software, taking iuto account current prices for labor and services. n206 Determining which of these four

methods is utilized to ascertain fair market value depends on the type of property being assessed. n207

In eontt'ast, the incotne approactt, wltich is eommonly used with commercial real estate, is based on the "present
value of the inconre streant generated over the econornic life of the taxed item." n208 When applying [*910] this ap-
proach to eomputer sonware, the assessor computes the net cash flow associated with the revenne and incotne generated
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by the software. n209 The assessor also discounts any anticipated fttture income to present value by capitalizing ttte
value of the software. n210

The income approach presents a number of problenis. First, attributing an inconie streani to a specific piece of
software is a difFicult task because it is hard to pinpoint the amount of income geuerated by a single software program.
n21 I Second, ascertaining the value of custom software is virtually impossible as this software is normally developed
solely for the user's internal use. n212 Third, uncertainty and risk result when basing the software's value on the capi-
talization of futttre incotne because that income may not be realized. n213

Finally, the cost approach, the simplest valnatimr ntethod, is eommonly used wifli both canned and custom solt-
ware. n214 Applying the cost approach to canned software results in the assessed value equaling the purchase price of
the off-the-shelf program. n215 Conversely, the assessed value of custom software is based on either the original cost
of the entire [*911] development process or the cost of duplicating the utility of the software, taking into consideration
depreciation and obsolescence factors. n216

With custont software, ttre assessor employing the cost approach has to consider thc cost of labor, supplies, and
hardware, as well as the margin of profit, n217 However, the problem with applying the cost approach to custom soft-
ware is that it tends to overvalue the software, n218 The cost approach usually encompasses the costs associated with
initial design, iinplententation, and testing, which are not actually part of the finished product. n219 Not only are these
developmental costs hard to determine and to exclude, but assigning a value to these components is an arduous proce-
dure, particularly when less detailed records are kept regarding the cost of that development process. n220 This prob-
lem becomes clear when an additional copy of the computer software is created. The cost of making the additional copy
is only the cost of the storage medium, nsually a[*912] disk or magnetic tape; no developmental cost is incurred when
the copy is tnade. n221 Thus, assessittg the cost of this additional copy of compttter software using the cost approach
would clearly ovcrstate its value.

Regardless of which approaclr is employed to value cornputer software, the taxpayer and the tax assessor face sonte
obstacles. For instance, one notable probleni concems how to accormt for depreciation and obsolescence. n222 Obso-
lescence occurs if property falls into disuse or its value is diminished by changes in technology or public taste_ n223
T'he valuation of the software must be adjusted to accoant for economic obsolescence, otherwise the software will be
ovetvalued. n224 However, computer software often undergoes rapid technological changes, making it diffieult to
establish a standard economic life for the software. n225 Utrliice computer hardware, which depreciates over a definite
period of time, software may lose all of its value in a very short time period. n226 Therefore, the valuation of this
software must reflect the fact that it may have outlived much of its usefulness. n227

[*913] Multiple copies of the satne computer software pose an additional problem. n228 Often busuiesses make
backup copies of software for security reasons. n229 This duplication of software raises the issue of whether each copy
should be assessed for property tax purposes. n230 If a tax is levied on each respective copy, the cost to the business
would increase substantially. n231 This problem is further complicated when the copies are located in different juris-
dictions, and each jurisdiction desires to tax the respective copy of the computer software. n232 Thus far, the courts
have not addressed the issue of how to deal with tangible copies of software, leaving this question open for legislative
and admuristrative resolution. n233

V. Texas's Approach to tlte Taxation of Computer Software

Since the early 1970s, state courts ltave struggled to determine whether eotnputer software constitutes tangible or in-
tangible personal property_ n234 [*914] Such classification decisions have uot'nially occurred in the realm of either
sales, use, or property taxation. n235 Very few states, however, have judicially addressed the legal nature of computer
software in more tltatt one area of taxation. n236 Thus, coutts faced with the issue of the property tax classifrcation of
computer software have relied on precedent in the sales and use tax context to provide an answer. n237

A. Sales Taxation

Texas first addressed the sales tax classification of cotnputer software in First National Bank v. Bullock. n238 First
National Bank brought suit against the state, seeking to recover S 109,000 paid in taxes levied on the purchases of com-
puter soitware. n239 The batilc had purchased four computer prograins that enabled its computer to perforin deposit,
lending, and general acconnting ftmctions. n240 The bank contended that the tax levied was improper because the pro-
grams did not constitute tangible ["915] personal property. n241 The Aastin Court of Civil Appeals agreed with the
bank, thus allowing it to recover the taxes levied on its purchase of computer software. n242
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In order to determine whether the bank's cotnputer soltware cons6tuted taxable propetty, the court considered
whether computer software was tangible or intangible property- n243 To make that determinatiou, the court applied the
"essence of the transaction" test. n244 The court concluded that the true object of the transaction in the case was not
the four magnetic tapes storing the computer software, but the actual purchase of the intangible cotnpute-prngratns.
n245 Therefore, because the sale involved intangible property, ttte sales tax levied was improper. n246

The court also declined to adopt the state's argument distinguishing between cantted and custom software. n247
'Ihe state had argued that an earlier case, Bullock v. Statistical Tabulating Corp., n248 was not controlling because the
software involved was customized. n249 In contrast, the software purchased by First National Batdc included cauned
programs, whicti were "standard items sold to numerous customers with only slight ['°916] modifications to conform to
eaclt purchaser's use." n250'The state contended that because the software purchased by First National Bank lacked the
service character present in custom software, it should be taxed. n251 However, the court disagreed, clatming that the
test is "not whether the product is 'customized' or'oanned; but whether the object of the sale is tattgible personal prop-

erty." n252

The ruling in First National Bank did not remain the rtde of law in T'exas for long. In 1984, the'1'exas legislature
amended the sales tax code to inelude computer software within the defntition of tangible personal property. n253 'I'he
1984 amendtnent, however, excluded custom software. n254 Thus, the Texas legislature chose to distinguish between
canned and custom soRware, which the coutt of civil appeals had declined to do. The legislature later reconsidered the
propriety of that distinetion and, in 1987, decided to withdraw the language excluding custom computer software from
the definition of tangible personal property, therefore allowing sales taxation of all types of computer software, n255

B. Property Taxation

Texas coutts did not address the issue of whether computer sottware was subject to a personal property tax until 1996.
In Dallas Central Appraisal District v. Tech Data Corp., n256 the Dallas Court of Appeals held that computer software
was not taxable. n257 Tech Data Corporation had sued the Dallas Central Appraisal District alleging that the appraisal
of Tech Data s busiuess propetty had erroneously included over $ 2 nlillion in conrputer software. n258 Essentially,
Tech Data argued that the contputer software was intangible; thus, the software was twt subject to ad valorem taxation.
n259 The court of appeals agreed with Tech Data, con [*917] cluditig that the computer software constituted nontax-
able, intangible personal property. n260

In reaching this conclusion, the comt utilized the definitiott of computer software provided by Tech Data. n261
'I'eeh Data's controller explained in an affidavit that the "software is 'intellectual property consisting of binary instruc-
tious, programs, routines, and symbolic mathematical code that controls the ftutctioning of computer hardware and di-
rects hardware operations."' n262 The controller ftirther stated that "software consists of'imperceivable binary im-
pulses."' n263 The court compared this latter defmition to the definition of tangible personal property. n264 The tax
code defines tangible personal property as "personal property that can be seen, weighed, measraed, felt, or otlrerwise
perceived by the senses, but does not include a document or other perceptible object that constitutes evidence of a valu-

able interest, claim, or right and has negligible or no intrinsic value." n265 The court eoncluded that "imperceivable

binary pnlses" could not possibly fit within that definition. u266 Therefore, the decision of the court in this case par-

tially tunied on how computer software is deflned.

In reasoning that computer software is intangible property, the court also relied on First National Bank. The court
found First National Bank persuasive because the sales tax definition of tangible property, at the tinie First Nationat
Battk was decided, was the same as the curreut property tax defmitlon. n267 Like First National Bank, the court de-
cided that computer software could not be tattgible personal property under the tax [*918] code. n268 'I'he cowt also
quickly dismissed the subsequent legislative change to the sales tax definition as unpersuasive. n269 According to the
court, "That the legislature saw fit to alter the sales tax definition of'tangible personal property' without chauging the
property tax definition of'tangible personal property' indicated a clear legislative intent to continue to exctude computer

application software from ad valorem taxation." n270

'1'lie Dallas Court of Appeals further relied on First National Batilc because, aecording to the court, that case also
considered the taxability of computer application software. n271 In recognizing this possible similarity, ttre eontt was
not clear as to whether it was using the term "application" to refer to the distinction between application and operational
software or to simply tnodify the term computer software. If the court was attempting to differentiate between types of
software, First National Batilc was not appropriate precedent for this point n272 because the FirstNational Batik court
declined to draw any distinction between the differing types of cotuputer software. n273
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Regardless of the precedetttial value of First National Bank, the court's ambiguous einploytnent of the word "appli-
cation" to describe the software at issue could lead to fuu.tre litigation. Future taxpayers in 'I'exas may attempt to argue
that Tech Data Corp. only declined to impose a property tax on application software, leaving systems or operational
software subject to taxation. n274 This argmnent could potentially prevail_ Other states drawing such a distinction be-
tween various software have [*919] subjected only operational software to taxation, particularly due to its integral rela-

tionship with the computer system. n275

In Tech Data Corp., the court also applied the "essence of the transaction" test to deterniine that computer soitwarc
was intangible property. n276 However, the Tech Data Corp. court varied the test slightly by eliminating the focus on
the transaction and instead concentrating on the "essence" of the property. n277 Despite this variation, the key iuquiry
of the test, which decides whether the intangible information or the tangible ntedium is the significant cornponent, re-
tnained the same. n278 As such, the court concluded that the "essence" of ttie computer software was the software it-
self, not the tangible medium. n279 Therefore, the computer software was intangible personal property. n280

Although the Dallas Court of Appeals relied heavily on First National Bank to determine the legal nature of com-
puter software, the court also found support in a number of other state eourt decisions. n281 The cases [*9201 cited
by the court addressed whether computer software was tangible or intattgible property in the context of sales, use, and
property taxation and coticluded that software was intangible property. n282 Most of the cases the court relied on were
decided during the 1970s and early 1980s. n283 In fact, the court did not acknowledge more recent sales and use tax
decisions in I.ouisiana, Missouri, and West Virginia, which determined that computer software constitnted tangible
property. n284 Despite this lack of ackuow ledgement, the court's decision in Tech Data Corp. is consistent with other
state comts that have addressed the issue of sotiware classification in the context of property taxation. n285 Thus, the
court's failure to address these cases did not defeat or weaken the persuasiveness of its holding.

The legislative response to Tech Data Corp. has been similar to the response to the decision in First National Bank.
In February 1997, a bill was proposed in the Texas Senate to amend the property tax defrnition of computer software to
hielude "an inventoty of computer software held for sale at wholesale or retail by a person who is in the business of
selling property of that kutd." n286 This definitional change would mean that only [*921 ] businesses that are in-
volved in the sale of computer software would pay an ad valoretn tax on the software held in their inventory. n287
This bill, however, did not pass prior to the adjoumment of tlte 75th legislative session. n288

Cutrently, the rule hi Texas regarduig property taxation of computer software is fairly clear - computer software is
considered to bc intangible property; therefore, it is not subject to personal property taxation. n289 However, in light
of the recent trend among jurisdictions as well as the bill proposed in responseto Tech Data Corp., the rule is not only
disputable, but a cause for concern for many individuals. n290 In fact, inany high technology fu-ms are iuterested in the
rule espoused in Tech Data Corp. because they rely heavily on cotnputer software to conduct their operations. n291
1'axation of computer software would, tlrerefore, seriously affect their businesses through increased tax costs. n292 A
munber of these liigh technology companies have expressed a desire to create a consistent [*9221 method upon which
taxes are levied. n293 Cousequently, tttc 1999 legislative session will more than likely be a battleground for high tech-

nology firms and state legislators seeking to expand the tax revenue base.

C. Conflict in the System

The court's decision in Dallas Central Appraisal District v. Tech Data Corp. Itas created a conflict in the Texas tax sys-
tem because computer software is subject to a sales tax, but not a property tax. n294 While this situation is advanta-
geous for businesses and does not seem illogical, the reasoning behind the differing approaches is unsound. Computer
software is subject to a sales tax simply because it is statutorily classified as tangible personal property. n295 On the
otlter hand, a propetty tax is not levied on contputer software because it is considered intangible personal property for
property tax pnrposes. n296 Tltus, in Texas, the same copy of computer software is regarded as both tangible and in-
tangible property. Consequently, the Texas legislature should resolve this conflict.

VI_ Proposed Solution to the Classification Conflict

During the 1999 legislative session, Texas will have the opportuuity to resolve the conflict in its tax system regarding
computer software. Although it would seem that in order to resolve the conflict'1'exas must classify computer software
as tangible ot- intangible property, that is not [*923] the case. n297 Texas only needs to deteranu e whether computer

software should be taxed. n298
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Texas need not distort the definitions of tangible or intangible personal property merely to tax computer software.
CuiTently, Texas defines tangible propet2y as "personal property that can be seen, weighed, meastu-ed, felt or otherwise
perceived by the senses." n299 lntattgible property is defined by the tax code as "a claini, interest (other than an inter-
est in personal property), right or other thing that has value but cannot be seen, felt, weighed, measured, or otherwise
perceived by tlse senses." n300 Neither of these definitions easily applies to computer software, and Texas has a unique
opportunity to pursue the taxation of computer software without manipulating either definition. n301 Unlilce some
states, the Texas Constitution permits the taxation of both tangible and intangible personal property_ n302 Therefore,
ttte decision whether to tax either type is largely within the province of the T'exas legislature. n303

One of the main reasons behind the large nttmber of states classifying computer software as tangible property is to
increase the tax revenue. n304 [*924] 4Vhile this result-oriented approach is often necessary in order to satisfy the
demands for additional expendittires, manipulating the definition of tangible personal property is not the only answer. If
taxation of computer software is desired, ttte Texas legislature can provide a separate provision permitting the classifica-
tion of computer software. Texas, therefore, does uot need to attempt to 6t old laws to new technology simply to raise
needed funds. n305

If the decision to tax eontputer software is made, Texas must also detetmine whether to distinguish between differ-
ent types of software. Texas can either differentiate between application and systetn software or canned and custoni
software. n306 A distinction is generally made between application and system software based on the level of specific-
ity and the necessity to the pltysical computer system. n307 Altltough this distinetion is logical to computer users, it
presents a significant problem for taxing authorities. n3081n order to correctly itnpose a tax, tax assessors must be able
to differentiate between the various types of software programs. n309 Such differentiation requires a level of knowl-
edge and skill that most assessors [*925] do not possess. As such, incorrect assessments are likely to result in addition
to arbitrary line-drawing. n310 Because of this assessment problem, the Texas legislature should not adopt this distinc-
tion.

However, the Texas legislature should embrace the canned versus custom distinction. The primary reason for
adopting this differentiation lies in the difficulty of valuation. Because custom software is personalized for a particular
user, its value to other potential users is relatively low. n311 Camted software, mcanwhile, has equal value to all com-
puter users. n312 In addition, custom software contains a service element, which is extreniely difficult to identify.
n313 Not only are service costs incurred 'ut the developmental process, bttt futttre maintenance and npdate services are
often included in the total cost. n314 However, witlt canned software, no services are rendered; the software is simply
pnrchased "as is." 015 Due to tliesc differences between canned and custom software and the subsequent valuation
probleais, Texas sltoald adopt the canned versus custom distiuction and tax only eamied computer soilware. The adop-
tion of this distinction should not be problematic because the current administrative practice is to exempt custom soft-
ware. n316 However, tax assessors will still [*926] need to deal with the vatuation problems posed by obsolescence
and the existence of mtdtiple copies, which are inherent with all types of computer software. n317

The solution to the conflict in the tax classification system is reasonably uncomplicated.l'exas is only required to
decide whether it desires to tax computer software or not. Once that decision is tnade, Texas does not need to determine
whether cotnputer software is tangible or intangible property. Because of the constitutional permission to tax either type
of personal property, Texas can circumvent that diffrctilt question. However, if the decision to tax computer software is
made, Texas should distinguish between eanned a id cttstom software_ Due to their differhig natures and the valuation
problems posed, such a distinction is advantageous for the state of Texas.

VII. Conclusion

Taxation of computer soflware is an important, yet complicated issue. 'Phe key inquiry is whether computer software
constitutes tangible or intangible property. Determining the property classification is not an easy task due to the nature
of couiputer software itself. Not only is the terni "contputer software" difficult to define, but the multitttde of different
types of coinputer software further obscure the formation of a uniform detinition.

However, the question of classification need uot be answered by the state of Tcxas. The'1'exas legislature has the
ability to tax bofli tangible and intangible property. Classifyin.g computer software as either type is, therefore, unneces-
sary_ Texas can resolve the current conflict in its tax classification system, in whiclt computer software is considered
both tangible and intangible property, by simply decid'nig whetlter computer software should be taxable or not. In order
to make that decision, the legislatttre must clarify the valuation issue to ensure fair and equitable tax appraisals. Ques-
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tions regarding the value of canned and custom software must be answered as well. While it is easy to place a "fair mar-
ket" value on catmed software, what, if any, valueshotdd be placed on custom software?

[*9271 Whether to tax cotnputer software will be a highly charged issue in the next legislative session. High tech-
nology firtns have a vested interest in preverrting the Texas legislature frotn increasing the taxes placed on thcir busi-
nesses. While the state of Texas desperately needs funds to cover the incrcasing amonnt of expenditures, computer
software tnay not be the solution. Nevertheless, untIl the legislature resolves the issues surrounding cornputer software's
taxability, courts will continue to entertain arguments concerning computer software and taxation.

Legal Topics:

For related research and practice materials, see the following legal topics:
Tax LawState & Local 'faxesPersonal Property Taxlntangible PropertyImposition of TaxTax LawState & Local Taxes-
Personal Property TaxTangible PropertyImposition of'1'axComputer & Intemet LawTaxationState Tax
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1997, at B3 (arguing that if taxes are lowered then additional expenditures cannot be funded), available in 1997

WL 9336516; Jesse E. Todd, Jr., Demand Fewer Services and Less Regulation If You Really Want Lower
Taxes, Stm-Sentinel Ft. Lauderdale, Oct. 23, 1997, at 23A (contending that if lower taxes are denian(led, then

fewer services must be demanded), available in 1997 WL 16079757; Erick M. Weiss, Good News About Prop-

erty Tax: 41 Percent of State's'fowns Show Stable of Lower Tax Rates, Hartford Courant, Oct. 3, 1997, at Al

(reporting that taxpayers usually request more services and lower taxes), available in 1997 WL 14674503.

nl o. See Arthur D. Lynn, Jr., The htstitutional Context of Property 7'ax Adniinistration (indicating that state
and local governments are consistently under fiscal strahts due to various program expansions), in The Propet-ty
Tax and Its Adrninistration 3, 12 (Arthur D. Lynn, Jr. ed., 1969); Jantes S. Haney, Wisconsin Business Pays Fair
Share to State's Tax Base and to Education, Milwaukee J. Sentinel, Apr. 5, 1996, at 17 (stating that property

taxes permit government spending), available in 1996 WL 11320263.

nl l. See Rio Algom Corp. v. San.luan County, 681 P.2d 184, 194 (Utah 1984) (stating that the ad valorem

tax literally means "according to value" aud "is used to designate an assessment of taxes against property at a
certain rate"); Black's Law Dictionary 51 (6th ed. 1990) (defining an ad valoreni tax as a tax imposed on the
value oi'property); State Tax Cases Rep. 20-001 (Commerce Clearing House, Inc. 1993) (describing an ad
valorem tax as a tax "imposed upon the ownership or use of pi-operty, or upon the property itself, and measured
by the value of the property taxed"). Although an ad valorem tax is more commonly imposed on real estate, it

can and has been imposed on personal property. See, e.g., Ga. Code Ann. 48-5-3 (1997) (inrposing an ad

valorem tax on persotial property); Ky. Rev. .Stat. Ann. 91.260 (Michie 1996) (permitting an ad valorem tax to be

imposed on personal property); Tex. Tax Code Ann. 11.01 (Vernon 1992) (levying an ad valorem tax on all tan-

gible personal property).

n12_ See Harold M. Groves, Is the Property Tax Conceptually and Practically Administrable? (ravealing
that traditionally states have relied on the property tax as a major source of revenue), in The Property Tax and Its
Administration 15, 22 (Arthur D. Lynn, Jr. ed., 1969); State Tax Cases Rep. 20-001 (Conunerce Clearing House,
Inc. 1993) (stating that ad valorem or property taxation is the principle source of revenue in every state).

n 13. See Glenn W. Fisher, The W orst Tax? A Histoty of thc Property Tax in America 4 (1996) (noting that
in local United States governments, property taxes sfiil provide three-foutths of the tax revenue). Local, not
state, governments impose a majority of property taxes. See id. at 5_ In the past century, states have turned to
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other types of taxes, particularly sales and income taxes, in order to raise enough revenue to meet their needs.
See id.

n14. See Black's Law Dictionary 1216 (6th ed. 1990) (defining property as commonlynsed to denote every-
thing which is real or personal); see, e.g., Ariz. Rev. Stat. Ann. 42-202 (West 1991) (subjecting all property to

property taxation); Mich. Comp. Laws Ann. 211.1 (West 1986) (itnposing a property tax on all property); Nev.

Rev. Stat. 361.045 (West 1995) (taxing all property); N.J: Stat. Atrn. 54:4-1 (West 1998) (providing for property

taxation of all real and personal property).

n15. See Glenn W. pisher, The Worst Tax? A History of the Property Tax in America 4 (1996) (noting that
"in 1986, locally assessed personal property made up only 10.1 percent of the property tax base in the United

States"). Traditiotrally, real propet'ty, not personal property, has been the "backbone" of the propetty tax system.
State 7'ax Cases Rep. 20-001 (Conimerce Clearing House, Inc. 1993); see id_ at 205 (contending that "real estate
now makes up the bulk of the tax base in most states").

n16. See Black's Law Dietionary 1216-17 (6th ed. 1990) (extending the definition of property to iuclude
anything of value including tangible or intangible personal property). Under the Texas Tax Code, tangible per-
sonal property is defined as "personal propeiTy that can be seen, weighed, tneasured, felt, or otherwise perceived
by the senses, but does not include a docutnent or otlrer perecptible object that constitutes evidence of a valuable
interest, claim, or right and has negligible or no intrinsic value_" Tex. Tax Code Ann. 1.04(5) (Vemon 1992).

Conversely, intangible personal property is defined as "a claim, interest (other than an interest in tangible prop-
erty), right, or other thing that has value bnt cannot be seen, felt, weighed, nteasured, or otherwise perceived by
the senses, although its existeuce niay be evidenced by a document." Id. 1_04(6).

07. See Richard D. Iiatris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.

City of Wallhrgford, 23 Conn. L. Rev. 163, 165-66 (1990) (stating that as a general rule, most jurisdictions do
not tax intangible property); Janet Fairchild, Atnrotation, Property `I'axation of Cotnputer Software, 82 A.L.R.3d

606, 608 (1978) (hidicating that most jurisdictions do not tax intangible property). Only 14 states levy a tax on
hrtangible property. See Intangibles Assessment Date, State & Loc. Tax Wkly., Nov. 25, 1996, at 8-9 (listing ttte
assessment dates of states that tax iutangible property as well as the type of intangible property taxed). These
states are Alabarna, Florida, Iowa, Kansas, Kentucky, Louisiana, Michigan, Mississippi, Ohio, Petmsylvania,
Rttode Island, Tennessee, Texas and West Virginia. See id. at 8. Under its Constitution, Texas pennits its legis-
lature to tax intangible property. See Tex. Const. art. VIII, 1(c) (enumerating that the legislature may tax intan-
gible property). The tax code, however, only provides for a tax on intangible property of a transportatioti busi-
ness or uttangible property governed by the Iusuratrce Code or thc'I'exas Savings and Loan Act. See Tex. Tax

Code Ann. 11.02(b) (Vernon 1992) (stating that intangible property, unless exempt by law, is taxable if Texas

has jurisdiction to tax those intangibles).

n18. See Black's Law Dictionary 1217 (6th ed. 1990) (stating that corporeal or tangible personal property
includes animals, fiuniture, and nterchandise),

n 19. See id, at 809 (considering certi6cates of stock, bonds, promissoty notes, copyriglrts, and franchises as

nrtangible property),

n20. See, e.g., 11'irl-MartStores, Inc_ v. CityofMobile, 696.So. 2d290, 291 (Ala. 1996) (conctudingthat

computer software was tangible property subject to a gross receipts tax); Northeast Datacorn, Inc. v. City ofWal-

Iingford, 563 A,2d 688, 689 (Conn. 1989) (ttolding that computer software was intangible personal property

therefore not subject to property tax); South Cent. Bell TeL Co. v, Barthelerny, 643 So. 2d 1240, 1241 (La 1994)

(finding computer software to be tangible proper[y thus subject to sales tax).
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n21. See State v. Central Computer Serv., 349 So. 2d 1160, 1163 (Ala. 1977) (Maddox, J., dissenthtg) (indi-

cating that the probleins of classification of computer software began with IBM's 1969 aimouncement of sepa-
rate pricing). The first case addressiug whether cornputer software eoustituted tangible or hitangible property
was District of Columbia v. Universal Cotnputer Associates, Inc., decidcd in 1972. See District of Columbia v.

Universal Computer Assocs., Inc., 465 F.2d 615, 617 (D.C. Cir. 1972) (determining wt etlter software stored

putrched cards were tarigible personal property). In that case, the court concluded that comptiter software should

be deemed iutangible property. See id.

n22. See Central Computer Serv., 349 So. 2d at 1164 (explanrhig that prior to 1969 computer software was

"bundled" with computer hardware and furnislted at no extra cost); In re Protest ofSlrayer, 716 P.2d 588, 590

(Kan. 1986) (asserting that until IBM announced its separate pricing policy coniputer software was viewed as
"an intcgral part of the computer hardware"); Richard D. Harris, Note, Property Taxatioti of Computer Software:

Northeast Datacom., Inc. v. City of Wallingford, 23 Conn. L. Rev. 161-62, 166 (1990) (indicating that prior to

"uubundling" computer hardware and software were treated as a single property unit by computer sellers and

purchasers).

n23. See Jolm G. Martin, Note, The Revolt Against the Property Tax on Software: An Unnecessary Conflict

Growiug out of Unbundling, 9 Suf(o1k U. L. Rev. 11$ 123 (1974) (explaining that IBM's announcenient of sepa-

rate pricing resulted in compnter software being considered a separate and distinct entity); sec also Andrew Ro-
dau, Computer Software: Does Article 2 of the Uniform Conmrercial Code Apply?, 35 Emory L.J. 853, 873-74

(1986) (assetting that computer software is now viewed as distinct from cotnputer hardware).

n24. See William B. Bierce, New Rules on Sales and Use Tax for Software: Agencies Update Use of Tech-
nology, N.Y. L.J., Aug. 27, 1991, at I(emphasizing the importance of cornputer software as a new source of tax
revenue); Thomas M. Findley, The Application of Florida's Sales Tax to Software and Electronic Computer
Transmissions, Fla. B.J., Nov. 1994, at 63 (1994) (noting that the "Florida Departmcnt of Revenue has cast a
hungry eye toward the potential tax revenues to be obtained from the computer indnstry"); Richard Raysman &
Peter Brown, State Sales Taxatiou of Software, N.Y. I.,.J., Feb. 19, 1991, at 3 (asserting that state sales tax stat-
utes have ptirposefully been broadeued to include computer software).

n25. See Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. V.

City of Wallingford, 23 Conn. L. Rev. 167, 162 (1990) (revealing the "tug- of-war" between "state and local

governments against corporate computer users over the property taxation of computer software"); Janet Fair-

child, Annotation, Property Taxation of Computer Software, 82 A.L.R.3d 606, 608 (1978) (commenthrg on the

conflict between taxing authorities arid taxpayers over the classification of conrputer software); Karen Kaplan,
Califomia 8-County Snit Seeks Software Revenue Coutts: L.A. and Orange Counties Among Those I-Ioping to
Collect Taxes on Programs IBM and Others Lease, L.A. Times, Dec. 31, 1996, at D2 (discussing the resistance
by companies, particularly IBM, to the taxation of computer software), available in 1996 WL 12770522; Kit

Troyer, Lawmakers Ponder Taxes on Computers, St. Petersburg Tintes, Apr. 16, 1996, at 5B (noting the struggle

between Florida counties and companies over computer software), available in 1996 WL 7110791,

n26. See Companies Fight Software Tax Bite, Chi. Trib., June 9, 1996, at 7 (explaining that the cost for
companies adds up quickly when tmtlti-million dollar customized cotnputer programs are involved), available in

1996 WL 2679556; Marc S. Friedtnan & Lindsey H. Taylor, State and Local Taxation of Software: A Trap for
Computer Counsel, Computer Law., June 1990, at 20 (contend'utg that property taxes "could add ttiousands of
dollars in expense over tlte life of a cotnputer system"), available in Westlaw, 7 No. 6CI:W20; Bryan Ruez et al.,
Property Tax: A CPA's Perspective, Tax Adviser, Sept. 1, 1997, at 6(suggesting that property taxes are beconi-
ing "a more significant portiou of the total tax bite" for businesses), available in 1997 WL 9171344; cf. Com-

puter Assocs. Int?, Inc. v. City ofE. Providence, 615A.2d 467, 468 (R.L 1992) (stating that the antount of prop-

erty tax levied on the computer software exceeded seventeen thousand dollars); Dallas Cent. Appraisal Dist. v.

Tech Data Corp., 930 S. W.2d 119, 120 (Tex. App. - Dallas 1996, writ denied) (reporting that the value of the

coniputer software at issue totaled over two million dollars).
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n27. See Tex. Tax Code Ann. 11.01 (Vernon 1992) (imposing ad valorem tax on all personal property); see

also Property'1'axes on Inventory, St. & Loc. Tax Wkly., Nov. 11, 1996, at 8-9 (listing states which impose
property taxes on inventory). Alaska, Arkansas, Georgia, Indiana, Kenntcky, Louisiana, Marylancl, Massachu-
setts, Michigan, Mississippi, Ohio, Oklahoma, Rhode Island, Texas, Vennont, and West Virginia itnpose an an-
nual personal propetty tax on business inventories. See id. at 8. Delaware, Hawaii, Iowa, New York, and Penn-
sylvania do not tax tangible or intangible propcrty, therefore, business inventories are not taxable. See id. North
Dakota only applies a property tax to certain entities, and Soutli Dakota taxes only centrally assessed property
owned by utilities, airIlnes, and express companies. See id. The remaining states do ttot levy a property tax on
inventories of tnerchants or manufacturers holding property for processing or sale. See id.

n28. See L.J. Kutten, Personal Property'1'axation of Computer Software: A State-by-State Guide 2.06 (3d
ed. 1996) (stating that the classification of computer software is important because most states exclude intangi-
ble property from ad valorem taxation); Richard D. Harris, Note, Property Taxation of Computer Software:

Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 165-66 (1990) (stating that most jurisdic-

tions do not levy a tax on intangible property); Janet Fairchild, Annotation, Property Taxation of Computer

Software, 82 A.L.R.3d 606, 608 (1978) (indicating that most jurisdictions do not tax itttangible property); see
also Bryan Ruez et al,, Property"fax: A CPA's Perspective, Tax Adviser, Sept. 1, 1997, at 6(noting that about
30 states exempt intangible personal property from taxation), available in 1997 WL 9171344.

n29. See, e.g., District of Columbia v. Universal ComputerAss•oas., Inc., 465 F.2d 675 (D.C_ Cir. 1972);

Wal-MartStores, Inc. v. City ofMobile, 696 So. 2d290 (Ala. 1996); Honeywelllnfa Sys., hac. v. Maricopa

County, 575 P.2d 801 (Ariz. Ct. App. 1977); Navistar Int'1 Transp. Corp. v_ State Bd. of Equalization, 884 P.2d
108 (Ca1. 1994); Northeast Datacom, Inc. v. City ofWallingford, 563 A.2d 688 (Conn. 1989); FirstNat'1 Bank v.
Department of Revenue, 421 N.E. 175 (I(1. 1981); Ira re Protest ofStrayer, 716 P.2d 588 (Kan. 1986); South
Cent Bell Tel. Cox v. Barthelemy, 643 So. 2d 1240 (La. 1994); Mea.surer Sys., Inc. v. State Tax Assessor, 490
A.2d 1192 (Me. 1985); Cornptroller of the Treasury v_ L'quitable Trust Co., 464 A.2d 248 (Md. 1983); Detroit
Auto. Interinsurance L'xch. v. Department of Treasmy, 361 1V.W 2d 373 (Mich. Ct. App. 1984); Bridge Data Co.
v. Director of Revenue, 794 S.W 2d 204 (Mo. 1990); Compuserve, Inc. v. Lindley, 535 N.E.2d 360 (Ohio Ct.

App. 1987); Urtited Design Corp. v. State Tax Cornm'n, 942 P.2d 725 (Ok 1997); Computer Assoc.s. Int'1, Inc. v.

City of E. Providence, 615 A.2d 467 (R.1. 1992); Citizens So. Sys., v. South Carolina Tax C'omm'n, 311 S. E.2d

717 (S. C. 1984); Commerce Union Bank v. Tidwell, 538 S.W.2d 405 (Tenn. 1976); Dallas Cent. Appraisal Dist.

v. Tech Data Corp., 930 S. 6V 2d 119 (Tex. App. - Dallas 1996, writ denied); Cache County v. State Tax Cornm'n,

922 P.2d 758 (Utah 1996); Chittenden Trust Co. v. King, 465 A.2d 1100 (Vt. 1983); Pennsylvania & W Va.

Supply Corp. v. Rose, 368 S.E.2d 101 (W. Va. 1988).

n30. See, e.g., Universal Computer Assocs., 465 F.2d at 619 (declaring computer software to be intangible

property); Honeywell Info. Sys., 575 P2d at 803 (defining computer software as intangible property); First Nat'1

Bank, 421 N L'.2d at 177 (claiming that computer software was itttangible property); James v. Tres Computer

Sys., Inc., 642 S. W 2d 347, 348-49 (Mo. 1932) (considering computer software to be intangible property), rnodi-

fied by International Bus. Machs. Corp. v. Director ofRevenue, 765 S.6V.2d 611, 613 (Mo_ 1989); Commerce

Union Bank, 538 S. W.2d at 408 (concluding that computer software constituted intaugible propetty). But see

Chittenden Trust Co., 465 A.2d at 1102 (holding that cotnputer software is tangible property).

n31. See Cont,sharK Inc. v. United States, 27 F.3d 1142, 1143 (6th Cir 1994) (considering computer soft-

ware to be tangible propetTy); Wal-tYfart Stores, 696 So. 2dat 291 (declaring tltat computer software was tangi-

ble property); South Cent. Bell Tet. Co., 643 So. 2d at 1241 (classifying computer software as tangible property);

see also Suzanne Bagert, South Central Bell v. Barthelemy: The Louisiana Supreme Court Determines That

Computer Soflware Is Tangible Personal Property, 69 Tut. L. Rev. 1367, 1368 (1995) (indicating that "since

1983 most courts have found computer software tangible"); Ruhutna Dankner Goldman, Comment, Proni Gaius

to Gates: Can Civilian Concepts Survive the Age of Teclmology?, 42 Lov. L. Rev. 147, 158 (1996) (coinnienting

that the trend has been to classify computer software as tangible personal property).
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n32. Of the seven states wltich have addressed the classification of cotnputer software in the context of sales
and use taxation since 1985, all seven have concluded that computer soRware is taugible personal property_ See

Wal-Mart Stores, 696 So. 2d at 291 (declaring computer software tangible property subject to gross receipts

tax); South Cent. Bell TeL Co., 643 So. 2d at 1241 (deeming computer software subject to sates tax as tangible

personal property); Measurex Sys., 490 A.2d at 1196 (affirming lower court's decision tltat catmed software was

tangible propeiTy subject to use tax); Bridge Data Co., 794 S. W 2d at 207 (agreeing that software intvolved was

subject to sates and use tax as tangible property); Hasbro Indus., Ine, v. Norherg, 487A.2d 724, 129 (R.1. 1985)

(concluding that canned software constitutes tangible property subject to use tax); Mark O. Haroldsen, Inc, v.

State Tax Cornrn'n, 805 P.2d 176, 181 (Utah 1990) (holding computer software to be tangible property subject to

use tax); Pennsylvania & W. Va. Supply, 368 S.E.2d at 105 (finding computer software to be tangible personal

property under use tax statute).

n33. Since 1985, three states have concluded that, under property tax provisions, computer software consti-

tutes intangible personal property. See Northeast Datacom, Inc. v. City of Wallingford, 563 A.2d 688, 691

(Conn. 1989) (coucluding that cotnputer software is intangible property (hus not subject to municipal property

tax); Compuserve v. Lindley, 535 N.E_2d 360, 366 (Ohio Ct. App. 1987) (detertnining that for personal property

tax purposes, cotnputer software is not intangible property); Dallas Cent. Appraisai Dist. v. Tech Data Corp.,

930 S.W.2d 119, 121 (Tex. App. - Dallas 1996, writ denied) (deeming computer software intangible property,
thus exempt from property taxation). Three other state courts that have addressed the property tax classification
liave based their decisions on the type of compnter software involved. See In re Protest of Strayer, 716 P.2d

588, 593-94 (Kan. 1986) (holding operational and software, not applications software, to be tangible personal

property subject to property tax); Computer Assocs. lnt'1, Inc. v. City of E. Providence, 615 A.2d467, 469 (R.I.

1992) (classifying custom computer software as intangible property for property tax putposes); Cache Count)r v.

State Tax Comm'n, 922 P.2d 758, 768 (Ulah 1996) (asserting that, for property tax purposes, customized com-

puter software is intangible properiy).

n34. Since the debate over the classification of computer software began, twice as many cases have ad-
dressed computer software nr the context of sales and use taxation as opposed to propetty taxation. Compare

District ofColumbicr v. Universal Computer Assocs., 465 F.2d 615, 619 (D. C. Cir. 1972) (assessing the property

taxation of cotnputer software), and Honeywell Info. Sys., Inc. v. Maricopa County, 575 P.2d 801, 803 (Ariz. Ct.

App. 1977) (examining whetlter computer soIIware should be subject to propetty tax), and NortheastDatacorn,

563 A.2d at 691 (evaluating cotnputer software under property tax provisions), and In re Protest of Strayer, 716

P.2d at 593-94 (addressing property taxation of conrpttter software), and Greyhound Computer Corp. v. State

Dep't ofAssessments & Taxation, 320 A.2d 52, 53-54 (Md 1974) (stating that the issue in the case was the prop-

etty taxation of computer software), and Compu.serve, 535 NE.2d at 366 (considering whether computer soft-

ware is subject to personal property tax), and Coniputer Assocs. Int'1, Inc., 615 A.2d at 469 (discussing classifi-

cation of computer software in context ofproperTy taxation), and Tech Data Corp., 930 S. W.2d at 121 (deter-

inining whether a property tax can be levied on computer software), and Cache Cozenty, 922 P.2d at 768 (ques-

tioning property taxation of computer software), with Wai-Mart Stores, Inc. v. Cty of Mobile, 696 So. 2d 290,

291 (Ala. 1996) (assessing gross receipts taxation of computer software), and Navistar Int'1 Transp. Corp. v.

State Bd ofEgualization, 884 P.2d 108, 114 (Cal. 1994) (questioning sales taxation of computer software), and

First Nat'1 Bank v. Department of Revenue, 421 NE.2d 175, 177 (I11. 1981) (reviewing whether computer soft-

ware is subject to use tax), and South Cent. Bell T el. Co. v. Barthelerny, 643 So. 2d 1240, 1241 (La. 1994) (dis-

cussittg sales taxation of computer software), and Measurex Sys. Inc. v. State Tax Assessor, 490 A.2d 1192, 1196

(Me. 1985) (addressing wltether computer software should be subject of a nse tax), and Coniptroller of the

Treasury v. Equitable Trust Co., 464 A.2d 248, 260 (Md. 1983) (looking at sales taxation of con .pnter software),

and Detroit Auto. Interinsuranc•e Exch. v. Departrnent ofTrecrsury, 361 N. W2d 373, 376 (Mich. Ct. App. 1984)
(ascertaining sales taxation of computer software), and Maccabees Mut. Life Ins. Co. v. State Dep't ofTreasury,

332 N. W.2d 561, 563 (Mich. Ct. App. 1982) (questioning validity of use taxation of compater software), and

Bridge Data Co_ v. Director of Revenue, 794 S. W 2d 204, 207 (Mo. 1990) (considering whether conrputer soft-

ware was subject to sales and use taxation), and Tres Computer Sys., 642 S. W.2d at 348 (addressing nse taxation

of computer software), and Hasbrolndus., 487 A.2d at 129 (determining whether computer software was subject

to use tax), and Citizens & So. Sys. v. South Carolina Tax Comm'n, 311 SE.2d 717, 719 (XC. 1984) (examining

computer sofhvare in context of sales taxation), and Cormnerce Union Bank v. Tidwell, 538 S.W 2d 405, 408
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(Tenn. 1976) (adjudging use taxation of computer software), and First Nat'l Bank v. Bullock, 548 S. W.2d 548,

550 (Tex. Civ. App. - Austin 1979, writ refd n.r.c.) (contetnplating sales taxalion of computer software), and

Mark O. Haroldsen, 805 P.2d at 181 (examining use taxation of computer software), and Chittenden Traist, 465

A.2d at 7101 (reviewing use taxation of computer software), and Pennsytvania & W. Va. Supply, 368 S.E.2d at

105 (evaluating computer software under use tax provisions).

n35. Compare Tech Data Cotp., 930S. W 2d at 120 (defining the taxability of computer software in the con-

text of properry taxation), with First Nat'I Bank, 584 S. W.2d at 549 (addressing taxability of computer software

under sales tax provisions).

n36. 584 S.W.2d 548, 550-51 (Tex. Civ. App. - Austin 1979, writ refd n.r.e_).

n37. See First Nat'l Bank, 584 S. W.2d at 551 (deeming computer software to be intangible property).

n38. See Tex. 7iu Code Ann. 151.009 (Vernon 1992) (including computer software in the deGnition of tan-
gible personal property for sales, excise, and use tax purposes within Chapter 151). The inclusion of computer
software in thede6nition of tangible personal property in ttte portion of the Code pettainrnig to sales tax was
made in 1984. See Tex. Tax Code Ann_ 151.009 historical note (Venlon 1992) (quoting 1994 amendment which
"added, and, for the purposes of this chapter, the term includes a computer prograrn that is not a custom cotn-
puter progranr" to sales tax definition of tangible personal property) [Act of Oct. 1, 1984, 68th Leg., 2d C.S., ch.
31, art. 6, 2, 1984 Tex. Gen. Laws 222]. Originally custotn software was excluded from the definition of tangible
personal property, but in 1987 the Texas legislature altered the definition to omit the exeinption of custotn soft-
ware. See Act of Jan. 1, 1982, 67th Leg., R.S., ch. 389, 1, 1981 Tex. Gen. Laws 1547, amended by Act of Jan- 1,
1988, 70th Leg., 2d C.S., ch. 5, art. 1, pt. 4, 11, 1987 'Cex. Gen. Laws 13 (deleting the portion of the definition
that excluded custom computer programs) (currcnt version at Tex. Tax Code Ann. 151.009 (Vernon 1992)).

n39. See Tex. Tax Code Anri. 151.010 (Vernott 1992) (construing tangible property as a taxable item).

n40. Compare Dallas Cent. Appraisal Drst. v. Tech Data Corp., 930 S.W 2d 119, 120 (Tex. App. - Dallas

1996, writ denied) (classifying computer software as intangible personal property for property tax purposes),
with Tex. S.B. 736, 75th Leg., R.S. (1997) (seekuig to classify computer software as tangible property under the

property tax provisions).

n41. See Tech Data Corp., 930 S.W 2d at 120 (reviewing the taxability of computer software in the context

of ad valorem taxation).

n42. 930 S W2d 119 (Tex. App. - Dallas 1996, writ denied).

n43. Sec 1'ech Data Corp., 930 S.W 2d at 120 (declaring computer software to be intangible personal prop-

erty).

n44. Cf Tex. Tax Code Ann. 151.009 (Vernon 1992) (adding computer software to sales, use, and excise tax

definition of tangible personal property, thus reversing the decision of the court of appeals in First National

Bank v. Bidlock; 584 S. W.2d 548, 551 (Tex. Civ. App_ - Austin 1979, writ refd n.r.e)).

n45. See Davis v. Davis, 495 S. W.2d 607, 611 (Tex. App. - Dallas 1973) (embt'acing property ownership

wltetlier legal, beneficial, or private), overruleci on other grouuds by Cearley v. Cearley, 544 S. W 2d 661 (Tex.

1976).
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n46. See Black's Law Dictionary 1216 (6th ed_ 1990) (definutg property as everything which is subject to

ownership, real or personal).

n47. See id. at 1218 (incorporating land and its tenements and hereditaments as real property).

n48. See id. at 1217 (defining personal property in a general sense).

n49. See id. at 1216-17 (statiug that personal property is commonly divided into two categories).

n50. Id. at 1218.

n51. See Black's Law Dictionary 1217 (6th ed. 1990) (stating that corporeal personal property
inovable and tangible things such as animals, funtiture, nicrchandise, etc.").

ttcludes

n52. Id.

n53. See id. (delineating examples of intangible property, including claims, interests, and rights).

n54. Id. at 809.

n55, See Glenn W. Fisher, The Worst "Pax? A Histoiy of the Property Tax in America 12-18 (1996) (dis-
cussing American colonial taxation of property); IIarold M. Groves, Is the Property Tax Conceptually and Prac-
tically Administrable? (noting that the American colonies imported ttte propetty tax frotn England), in The
Property Tax and Its Administration 15, 20 (Arthur D. Lymt, Jr, ed., 1969); John W. Bryant & Lance R. Mather,

Property'1'axation of Computer Software, 18 N. Y L.F. 59, 67 (1972) (pointing out that colonial tax systems im-

posed an ad valorem tax); see also Sumner Benson, A History of the General Property Tax (discussing the colo-
nial experience with property taxation), in The American Propetty Tax: Its Histoiy, Administration, and F.co-

notnic Impact 11, 21-31 (George C. S. Benson et al. eds., 1965).

n56. See Glenn W. Fisher, The Worst Tax? A History of the PropertyTax in America 9(1996) (noting that

the colonial legislamres used instruinents they were familiar witlr once they gained the right to ilnpose their own

taxes).

n57. Sec id. at 9-10 (reporting that colonial taxes were only levied on specific items of property at speci fic

rates either per acre, per item, or per head).

n58. See id. at 10 (indicating that conflicts contributcd to an organized resistance against paying taxes).

n59. See Sumner Benson, A History of the General Property Tax (asserting that the "establishment of uni-
formity and universality requiremeuts, demanding the taxation at one rate of all propeity, was the atteinpt made
by many states to implement a fair system oftaxation"), in The Anrerican Property Tax: Its I3istory, Administra-
tion, and Economic Impact 11, 36 (George C. S_ Benson et al. eds., 1965)_

n60. See Glenn W. Fisher, The Worst Tax? A Histoty of the Property Tax in America 199 (1996) (asserting
that property tax unifortnity was desired from the time of the American Revolution until the end of the nine-
teenth cennuy); see also Sumner Benson, A IIistory of the General Property Tax (reporting that dming the nine-
teenth century, twenty-oue states constitutionally adopted uniformity and universality requireinents), in'l'he
Anierican Property Tax: Its II[story, Administration, and Econontic Inipact 11, 31 (George C_ S. Benson ct al.
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eds., 1965). Glenn Fisher defines uniformity as "the most flurdamental characteristic of the general property
tax." Glenn W. Fisher, The Worst Tax? A History of the Property Tax in America 10 (1996). Essentially, uni-
formity requires all property to be valued and taxed in the same manner. See id.

n61. See Gtenn W. Fisher, The Worst Tax? A History of tite Property Tax in America 10 (1996) (indicating
that "in the nineteenth century most of the constitntions of the newly forming frontier states contained provisions
mandating uniform ad valorem taxatiou of property"); John W_ Bryant & Lance R. Mather, Property Taxation of

Computer Software, 18 N.Y. L.F. 59, 67 (1972) (stating that many states adopted the idea that a tax slxould be

intposed on all property, "regardless of whether the propetty was real or personat, taugible or intangible").

n62. See Glenu W. Fisher, Tlte Worst Tax? A History of the Propcrty Tax in America 120 (1996) (reporting
that mtifonn taxation of property was not achieved by the end of the nineteenth century); Jolur W. Bryant &
Lance R. Mather, Property Taxation of Computer Software, 18 N. Y L.F. 59, 67 (1972) (indicating that over

time, the general property tax did not achieve its goal of taxing all property equally); Richard D. Harris, Note,
Property Taxation of Computcr Software: Northeast Datacom, Inc. v. City of Wallingfurd, 23 Conn. L. Rev. 161,

165 (1990) (uoting that the general property tax failed to tax property equally).

n63. Richard D. Harris, Note, Property Taxation of Computer Software: Nordieast Datacoin, Inc, v. City of

Wallingford, 23 Conn. L. Rev. 161, 165 (1990); see John W. Bryant & Lauce R. Mather, Property Taxation of

Computer Software, 18 N. Y. L.F. 59, 67 (1972) (indicating that uttangible assets were easily concealed fi-om tax
assessors); see also George Armistead, The'Texas Tax Probleni 184 (1931) (stating that "personal proper-ty is in-

tangible in the sense that it is hard to find").

n64_ See Sumner Benson, A History ofthe General Property Tax (claiming that the ease witlr which one
could avoid listing all his orlrer property led to "widespread disregard of the constitution and ttie laws"), in'fhe
American Property Tax: lts History, Administration and Bcouornic Impact 11, 57 (George C. S. Benson et al.
eds_, 1965); John W. Bryant & Lance R. Matlrer, Property Taxation of Computer Software, 18 N.Y. L.F. 59, 67

(1972) (asserting that because assets were easily concealed from tax assessors, avoidance of the personal prop-
erty tax dramatically increased); State Tax Cases Rep. 20-002 (Comrnerce Clearing House, Inc. 1994) (hrdicat-
iug that since the growth of the uniform property, tax has become increasingly inequitable).

n65. See Richard-D. Harris, Note, Property Taxation of Computer Software: Northeast Datacoin, Inc. v.

City of Wallingford, 23 Conn. L. Rev. 161, 165 (1990) (noting that because they were forced to expand their re-

sources tracking intangible property, many states passed statutes and constitutional amendntents'exclud"uig in-
tangible property frorn taxation); Harold M. Groves, Is the Property Tax Conceptually and Practically Adrninis-
trable'1(suggesting ttrat tlie escape of intangible property frorn taxation led assessors to exeinpt it froin taxation;
stating that where intangibles were retained, taxation was entrusted to state admhtishation), in The Property Tax

and Its Administration 15, 21 (Arthur D. Lynn, Jr. ed., 1969).

n66. See Sunurer Benson, A History of the General Proper-ty Tax (stathig that the exentptiun of intangible
property from taxation led many" states to "bribe" taxpayers into listing intattgibles by reducing the applicable tax
rate), in The American Property Tax: Its History, Administration, and Econotnic Impact 11, 64 (George C. S.

Benson et al. eds., 1965).

n67. See id. at 69 (indieatuig that most efforts to resolve the failure of tlre gencral property tax to reach all
propetty did not succeed); see also Glenn W. Pisher, The Worst Tax? A History of the Property Tax in America
161 (1996) (concluding that, iu Kattsas, most efTorts to revitalize the generat property tax did not succeed or had

only limited success).

n68. See Sunmet' Benson, A History of the Generat Property Tax (explainring that the ineffectiveness of the
general property tax to reach all forms of prope'ty resulted in widespread distrust of tax system), in The Anieri-
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can Property Tax: Its History, Administration and Econotnic Impact 11, 52 (George C. S. Benson et al. eds.,
1965); Harold M. Groves, Is the Property Tax Conceptually and Practically Administrable? (discussing the
dropphrg of intangibles fi-om the tax system and indicating that the "attetnpt to tax nitangibles had convpted the
tax system and talnished its image"), in The Property Tax and Its Administration 15, 21 (Arthur D. Lynn, Jr. ed.,

1969).

n69. See Sumner Benson, A History of the General Property Tax (contending that the ctassification theoty
adopted by a number of states attetnpted to correct the problems caused by the uniform property tax), in'1'tte
American Property Tax: Its History, Administration, and Economic Impact 11, 64 (George C. S. Benson et al.
eds., 1965); State 7'ax Cases Rep. 20-002 (Cotnmerce Clearing House, Inc. 1993) (unplying that the movemeut
to classify property was in response to the failure of the uniform property tax). The classification tlieory divided
property into various classes and then applicd different tax rates to each class. See Sutnner Benson, A Ilistory of
the General Property'fax, in The American Property Tax: Its History, Administration, and Economic Impact 11,

63 (Georgc C. S. Benson et al. eds., 1965).

n70. See Sunmer Benson, A History of the General Property Tax (repotting that as a result of the classifica-
tion movement states completely exempted intangible property), in The American Property Tax: Its History,
Administration, and Economic Impact 11, 39 (George C. S. Benson et aL eds., 1965); John W. Bryant & Lance

R. Mather, Property Taxation of Computer Software, 18 N.Y. L.F. 59, 67 (1972) (not"ntg that several states statu-

torily and constitutionally excluded intangible property in order to solve the problems caused by the uniform
property tax); Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.

City of Wallingford, 23 Conn. L. Rev. 161, 165 (1990) (stating that the inherent difficttlties in locating intangible

property led many states to pass statutes and constitutional amendments excluding intangible property from ad

valorem property taxation).

1171 _ See Richard D. Harris, Note, Property Taxation of Coinputer Software: Northeast Dataconi, Inc. v.

City of Wallingford, 23 Conn. L. Rev. 161, 165 (1990) (concluding that intangible propetty was difficult to iden-

tify).

n72. See id. at 165-66 (statuig that as a general rule most states do not tax intangible propetty); see also L.J.

Kutten, Personal Property Taxation of Contputer Software: A State-By-State Guide 2.06 (3d ed. 1996) (recog-
uizing that most states today exclude intangible property from propetty taxation); Janet Fairchild, Atmotation,

Property Taxation of Compater Software, 82 A.L_R.3d 606, 608 (1978) (asserting that tnost jurisdictions do not

iinpose a property tax on intangible property); Bryan Ruez et al., Property Tax: A CPA's Perspective, Tax Ad-
viser, Sept. 1, 1997, at 590 (reportiu>; that a ntajority of the states exetnpt intangible propetty frotn the property

taxation), available in 1997 6VL 9171344.

n73_ See Gletut W. Fislier, The Worst Tax? A History of the Property Tax in America 207 (1996) (claiming

that states have tmned away from the property tax in the twentietlt century); Sumner Benson, A History of the
General Property Tax (indicating that the twentietlt century has experienced the cnd of the dominant role of the
property tax), in The American Property Tax: Its History, Administration, and Econotnic Inipaet 11, 72 (George
C. S. Bensou et al. eds., 1965); see also Richard D. Harris, Note, Property Taxation of Computer Software:

Nortlieast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev_ 161, 165 (1990) (noting that siuce the depres-

siott, the property tax has beeti tutable, by itsetf; to meet the mounthig nceds of various governmental units).

n74_ See Richard D. Harris, Note, Property Taxation of Contputer Software: Northeast Datacom, Inc. v.

City of Wallingfortl, 23 Conn. L. Rev. 161, 165 (1990) (stating that the wealtlt tax base has chauged since the

beginning of the twetttieth century); see also Atthur D. Lyim, Jr.,'The Institutional Context of Property 7'ax Ad-
ministration (describing that different conditions which have changed the context of twentieth century tax pol-
icy), in The Property Tax and Its Administration 3, 21 (Atthur D. Lynn, Jr. ed., 1969).
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n75. See Arthttr D. Lynn, Jr_, The Institutional Context of Property Tax Administration (reportiug that prop-
erty taxation developed in response to its environment which was "a period of botlt private and public scarcity
wtten agriculture was predonrinant, trattsportation and communication primitive, government decentralized, in-
ternational commitments minimal, and tlte public sector relatively small"), in The Property Tax and Its Admini-
stratiott 3, 7(Arthur D. Lynn, Jr. ed, 1969); Richard D. Harris, Note, Property Taxation of Cotnpttter Software:

Northeast Datacom, Ittc. v. City of Wallingford, 23 Conn. L. Rev. 161, 165 (1990) (stating that "property taxa-

tion developed in an agrariau culture where land was the predominant forni of wealth").

n76. See Arthttr D. Lynn, Jr., The Institutional Context of Property 7'ax Administration (stating that "today
much wealth takes the form of rights, relationships, or status ratlier than of tangible property, be it real or per-
sonal"), in The Property Tax and Its Administration 3, 10 (Arthur D. Lynn, Jr. ed., 1969); see also Jonathan Pav-

luk, Computer Sofhvare and Tax Policy, 84 Colum. L. Rev. 1992, 1992 (1984) (asserting that investment in in-

tangible property is growing while tangible property investment is declining).

n77. See Attlmr D. Lynn, Jr., The Instihitional Context of Property Tax Administration (suggesting that
twentieth centuty forms of wealth are intangible rather than tangible), in The Property Tax and Its Admitustra-
tion 3, 10 (Artltur D. L.ynn, Jr. ed., 1969); Richard D. I3aiTis, Note, Property Taxation of Computer Software:
Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 165 (1990) (utdicating that the new forms

of wealth are not tangible).

08. See Sumner Benson, A History of the General Property Tax (clainling that the Great Depression and
World War II ended the dominant role of the property tax), in 'rhe Atnencan Property Tax: Its History, Admini-
stration, and Economic Impact 11, 69 (George C. S. Benson et al. eds., 1965).

n79. See id. (alleghig that the Great Depression "brought property tax liinitation laws, preferential treatment
and excmptions for homesteads and personal propetty, and the addition of rival taxes").

n80. See id. (asserting that World War II demanded such large increases in revenue that the property tax
alone eould not possibly meet).

n81. See Glenn W. Fislter,'fhe Worst Tax? A Histoty of the Property Tax in America 200 (1996) (itnplying
that the property tax, althougti a smaller source of state fimds, is still used to raise nearly all local revenue); State
Tax Cases Rep. 20-0001 (Commerce Clearing House, Inc. 1993) (indicating that property taxation is a revenue

source in every state).

n82. See Gletm W. Fisher, The Worst Tax? A History of the Property Tax in Anterica 205 (1996) (declaring
that "real estate now makes up the bulk of the [propertyj tax base in most states"); State Tax Cases Rep. 20-1 10
(Commerce Clearing House, Inc. 1993) (stating that taxation of real property is ttte "bnckbone" of every prop-
crty tax systetn); Sumner Benson, A History of the General Property Tax (contending the state property tax is
mainly levied on real estate), in The American Property Tax: Its History, Administration, and Econotnic hnpact
11, 72-73 (George C. S_ Benson et al, eds., 1965).

n83. See, e.g. Colo. Const. art. X, 3(1)(c) (exempting "household furnishings and personal effects which are
ttot used for the praduction of income" from property taxation); Miss. Code Ann. 27-31-1 (1997) (listing prop-

city exempted from ad valorem taxation inclttd'utg wearing apparel, provisions ort hand for family consurnption,
and all articles kept in the home for personal or family ase); Nev. Rev. Stat. 36] -159 (1995) (taxing only per-
sonal property which is used in a business conducted for profit); Tex. 7ax Code Ann. 71.14-11.145 (Ventott

1992 & Supp. 1998) (providing an exetnption for all tangible propetty that a person owns which is not held or

used for producing incotne unless its taxable value is less than $ 500).
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n84. See Richard D. Harris, Note, Property Taxation of Compater Software: Northeast Datacom, Inc_ v.
City of Wallingford, 23 Conn. L. Rev. 161, 165 (1990) (asserting that taxing authorities liave been forced to find

new forms of property to a(id to the property tax base).

n85. See, e.g., William B. Bierce, New Rules on Sales and Use Tax for Software: Agencies Update Use of
Technology, N.Y. L_J., Ang. 27, 1991, at I (indicating that computer software is an important new source of tax
revenue for states); Thomas M. Findley,l'be Application of Florida's Sales Tax to Software and Electronic
Cotnputer Transmissions, Fla. B.J., Nov. 1994, at 63 (implying that Florida is evaluating computer software as a
potential tax revetnte source); Richard Raysman & Peter Browri, State Sales Taxation of Software, N.Y. L.J.,
Peb. 19, 1991, at 3(alleging that state sales tax statutes have been broadened to inclttde c(imputer software in

order to raise revenue).

n86. See David C. Ttmick & Dan S. Schechter, State Taxafion of Computer Programs: Tatrgible or Intangi-
ble?, 63 T<2xes 54, 55 (1985) (defining a computer as "[a] machine that processes inforination" by aceeptilrg the
information, applying program procedures, and supplying the results from those procedures). According to
Webster's Dictionary, a contputer is "a prograrnmablc electronic device that can store, retrieve, and process
data." Merriam Webster's Collegiate Dictionary 237 (10t1t ed. 1993). Webster's New World Dictionary of Com-
puter Terrns farther describes a computer as "[a] tnachine that can follow instructions to alter data in a desirable
way and to preform at least some operations without human uttervention." Webster's New World Dictionary of

Computer Terms 108 (6th ed. 1997)_

n87. See Merriam Webster's Collegiate Dictionary 530 (10th ed. 1993) (defining hardware as the "physical
components...of...an apparatus (as a computer)"); Webster's New World Dictionary of Cotnputer "1'errns 228 (6th
ed. 1997) (identifying computer hardware as "the electronic components, boards, peripherals, and equipment
that comprise the computer system"); Arthiu R. Rosen, Conrpttter Software Classed As Intangible Property Is

Exempt from State Property Taxes, 58.L Tax'n 114, 114 (1983) (declaring contputer hardware to be the physical

machine); David C. Turtiek & Dan S. Schcchter, State Taxation of Conrputer Programs: Tangible or Intangible?,
63 Taxes 54, 56 (1985) (describing computer hardware as the physical equipment necessary for data process-

ing); see also In re Protest of.Strayer, 716 P.2d 588, 590 (Kan. 1996) (referring to cotnputer hardware as the

data processing equipment).

n88. See Webster's New World Dictionary of Computer Terms 478 (6th ed. 1997) (defining software as a
computer program or programs); David C. 'Yunick & Dan S. Schechter, Statc 1'axation of Computer Progfams:
Tangible or Intangible?, 63 Taxes 54, 56 (1985) (describing so[tware "as a generic tenn for computer prograrns"
and as "instructions that direct ttie hardware in perfonning work"); Casey P. August & Derrick K. W. Smith,
Understanding Some Intaicaeies of Software: Expression, Interfaces, and Reverse Assembly, Computer Law.,
Apr. 1994, at 16 (identifying software as a c(imputer program with "the message expressed in a series of ad-
dressable lines of code which have been recorded on a magnetic disk, paper, or other chosen media"), available

in Westlaw, 7 No. 6CLW20. Cornpare Norwest Corp. v. Commis.sioner, 108 T.C. 358, 360 (1997) (describing

software as instructions and commands that enable the computer to functiou aud perforrn certain specific tasks),

with Dallas Cent. Appraisal Dlst v. Tech Data Corp., 930 S.W.2d 119, 122 (Tex. App. - Dallas 1996, writ de-

nied) (adopting the de6nition that computer software consists of "imperceivable binary pulses"),

n89. Robert W. McGee, Sales, Use, and ProperYy Taxation of Computer Software, 8 Hamline L. Rev. 307,

309 (1985).

n90. See South Cent. Bell Tel. Co. v. Bar•thelemy, 643 So. 2d 1240, 1246 (La. 1994) (stating that "[in] its

broadest scope, software encompasses all parts of the cornputer systeru otlter than the hardware"); Robert W_
McGee, The "Essence of the Transaction" Test for Cotnputer Software 1'angibility and Taxation, 20 Lincoln L.

Rev. 21, 21 n.l (1991) (noting that the easy definition of softwarc is anything that is not hardware); John G.
Martin, Note, The Revolt Against the Property Tax on Software: An Unnecessary Conflict Growing out of Un-
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btmdling, 9 Sufjolk U. L. Rev. 118, 121 n.12 (1974) (stating that a software indnstiy report had defined software

as "those aspects of a computer wlt.ich are not hardware").

n91. See Richard D. IIanis, Note, Propetty Taxation of Computer Software: Northeast Datacom, Inc. v.

City of Wallingford, 23 Conn. L. Rev. 161, 168-69 nn.41-43 (1990) (noting that "one of the major problems with

taxation of computer software, however, arises, because the courts, the legislature, and the conrputer industiy all

operate with different concepts of'computer software"')_

n92. See David C. Tunick & Dan S. Schechter, State Taxation of Computer Progratns: Tangible or Intangi-
ble?, 63 Taxes 54, 56 (1985) (listing three categories of software as systetns, utility, and applications). Somc
commentators divide computer software hito two categories, systems and application softcvare. See Jolm G.
Martin, The Revolt Against the Property1'ax ou Software: An Unnecessary Conflict Growing out of Unbun-

dling, 9 Sufolk U. L. Rev. 118, 122 (1974) (defniing software as programs of either systems software type or ap-

plications software type); Richard D. Harris, Note, Property Taxation of Computer Sottware: Northeast Data-

com, Ine. v. City of Wallingford, 23 Comz L. Rev. 161, 171 (1990) (classifying computer software as either sys-

tems or application software).

n93. See In re Protest ofStrayer, 716 P_2d at 590 (describing operational software as the orchestrator of the

computer system's basic fimctions); Webster's New World Dictionary of Computer Tetms 503 (6th ed. 1997)
(deflning system software as "all the softwarc used to operate and maintain a computer system"); Karl K.
Heinamen, Computer Software: Should It Be Treated As Tangible Property for Ad Valorem Tax, 37 J Ta.e'n

184, 184 (1972) (stating that "opcrationat soflware represents instructions to data processing equipment"); David
C. Timick & Dan S_ Schechter, State "1'axation of Computer Programs: Tatrgible or Intangible?, 63 Taxes 54, 56
(1985) (contending that system software coutrols and directs the computer system).

n94_ See David C. Tunick & Dan S. Schechter, State Taxation of Computer Programs: Tangible or Intangi-
ble?, 63 Taxes 54, 56 (1985) (describing the functions of systems software); see also Compuserve, Inc. v. Lind-

ley, 535 NE.2d 360, 363 (Ohio Ct. App. 1987) (acknowledging appellant's contention that systems software is
"nsed to instntct the computer on how to attack a problem").

n95. See Commerce Union Bank v. Tidwell, 538 S. W.2d 405, 406 (Tenn. 1976) (defnting operational pro-

grams as "fttndamental and necessary to the functioning of the computer lrardware itself'); Webster's New
World Dictionary of Cotnputer Terms 503 (6th ed. 1997) (ardicating that system software operates and main-

tains computer systems).

n96. See In re Protest ofS'trayer, 716 P.2d 588, 593-94 (Kan 1986) (stating that a computer system cannot

operate witliout operational software); Compuseve, 535 N. F.2d at 367 (indicating that computer ltardware is in-

operable without systems software); Richard D. Harris, Note, Property Taxation of Computer Software: North-

east Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 173-74 (1990) (noting that operational software

"is almost a pennanent part of the computer").

n97. Sec David C. Tlrnick & Dan S_ Schechter, State Taxation of Computer Programs: Tangible or Intangi-
ble?, 63 Taxes 54, 56 (1985) (listing the purposes behind utility software along witlt the tasks they perform); see
also Webster's New World Dictionary of Computer Terms 531 (6th ed. 1997) (defming utility software as a pro-
gram which assists in maintaining aud iniproving the overall efficiency of a computer systern).

n98. See Webster's New World Dictionary of Computer T'erms 105 (6th ed. 1997) (de6ning a compiler as a
"progratn that reads the statements written in a human- rea(lable programming language...and translates the

statements htto a machine-readable executable program").
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n99. See John W. Bryant & Lance R. Mather, Property Taxation of Computer Software, 18 N. Y. L.F. 59, 62

(1972) (including compilers, sorts, and utility rotttines in the systems software category).

n100. See In re Protest ofStrayer, 716 P_2d 588, 590 (Kan. 1986) (ackttowledging that application pro-

grams are particularized and specialized); Cornpuserve, Inc. v. Lindley, 535 N.E.2d 360, 363 (Ohio Ct. App.

1987) (recognizing appellant's contention that application software is "designed to solve a particular problem or

perform a particular task"); Corntnerce Union Bank v_ 7'idweTt, 538 S. W.2d 405, 406 ('I'enn. 1976) (explaining

that application so[Iware is designed to perfomi only specific tasks); Webster's New World Dictionary of Com-
puter Terms 31 (6th ed. 1997) (describing application software as computer programs designed to perform spe-
cific tasks); Karl K. Hein7nan, Contputer Software: Should It Be 1'reated As'l'angible Property for Ad Valoreni

'fax, 37 J. Tax'n 184, 184 (1972) (stating that application programs "generally represent procedures or instruo-
timts for data processing equipment which detail the operations the equipment is to perform in order to achieve a
specific objeetive use for the equipment user"); David C. 'I'unick & Dan S. Schechter, State Taxation of Com-
puter Programs: Tangible or Intangible?, 63 'I'axes 54, 56 (1985) (defining application software as "programs

written to solve a specific problem or to (lo a particular job").

nl01. See Richard D. Harris, Note, Property'I'axation of Computer Software: Nortlreast Datacom, lne. v.

City of Wallingford, 23 Conn. L. Rev. 161, 174 (1990) (stating that "application software is designed to allow

the computer user to communicate with the equipntent"),

n102. See fd at 174 (noting that "application software is task- or user-oriented, emphasizing contmunication

with the computer's user.") (citing William Raabe, Jr., Property Sales, and Use'1'axation of Custom and
"Canned" Computer Software. Emerging Judicial Guidelines, 36 Tax Executive 227, 229-30 (1984)).

n103. See, e.g., Cal. Rev. & Tax Code 995.2 (Deering 1995) (distinguishing between operational and appfi-

cation software for property tax purposes); In re Protest ofStrayer, 716 P.2d at 593-94 (drawing tax distinction

between operaeioual and application software); Compuseve, 535 N.E.2d at 367 (differentiathig systems and ap-

plication software for property tax assesstnent); see also Companies Fight Software "fax Bite, Chi. Trib., June 9,
1996, at 7 (noting that Califontia taxes onty "basic operating programs" and Virginia taxes only operational

software), available in 1996 iI'L 2679556

n104. See Cal. Rev_ & Tax Code 995 (Deering 1995) (imposing a property tax ott the valtte of operational

software but not application soilware); In re Protest ofStraye.r, 716 P.2d at 593-94 (conclud'utg that operational

software was taxable tangible property while application software was nontaxable intangible property); Canpu-

serve, 535 N.E.2d at 367 (determinutg that systems software is stibject to a property tax while application soft-

ware is uot subject to that tax).

n105. See Navislar Int'1 Transp. Corp. v. State Bd ofEqualization, 884 P.2d 108, 109 (Ca. 1994) (consider-

ing custom coniputer program within sales tax exemptiou); Ivfeasurex Sys., (nc. v. State Tax Assessor, 490 A.2d

1192, 1195-96 (Me. 1985) (adopthtg lower court's distinction between canned and custom software); Maccabees

Mut. Life Ins. Co. v. Department of Treasury, 332 N. W.2d 561, 564 (Mich. Ct. App. 1982) (iudicating the need

for a distinction betweett canned and custom software); Hasbro Indus., Iric. v. Norberg, 487 A.2d 124, 128 (R1

1985) (detertnining that the software in question was canned); see also David C. 'tlmick & Dan S. Schechter,
State Taxation of Computer Progrants: Tangible or Intangible?, 63 Taxes 54, 62-68 (1985) (discnssing cases

making a distinetion between canned and custom software). But see Soutlz Cent. Bell Tel. Co. v. Barthelemy, 643

So. 2d 1240, 1249 (La. 1994) (declining to niake camted-custom distinction).

n106_ See Aleasurex Sys., btc., 490 A.2d at 1195 (noting that canned software is prepared for a number of

users).
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n107. See Computer Assoc.s. Int'l, Inc_ v. City of E. Providence, 615 A.2d 467, 468 (R.1. 1992) (reaffnming

that "the service content of a reeady-to-execute canned progratn is virtually nonexistent"); Hasbro Indus., Inc.,

487 A.2d at 128 (asserting that the setvice content is nonexistent because canned software is a fungible item).

n108. See Ntaccabees Mut. Life Ins. Co., 332 N.Y[!2d at 563 (noting that canned programs "neeti no docu-

mentation, training, or expert engineering support").

n109. See id. (stating that canned programs are bought at the retail level, can be used immediately, and
"need no documentation, training or expett engineerhrg support"); Robert W. McGee, Software Taxation in

Ohio, 9 Akron Tax J 49, 52 (1992) (stating that carured programs are sold "as is and are available to the general

public"); see also Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.

City of Wallingford, 23 Conn. L. Rev_ 161, 171 (1990) (stating that canned soRware, which is sold "as is," is

conveyed through a number of different mediums).

n110. Richard D.13arris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v_ City of

Wallingford, 23 Conn. L. Rev. 161, 171 (1990).

ntll.Id.

n 112. See Measurex Sys., Inc. v. State Tax Assessor, 490 A.2d 1192, 1195 (Me. 1985) (noting that custom

software is created to tneet a specific user's needs); United Design Corp. v_ State Tax Comm'n, 942 P.2d 725,

729 n. 3 (Okla. 1997) (citing the regulation which states that custom programs are prepared according to the cns-
tomer's special order); Ruhama Dattlrner Goldman, Conunent, Froni Gaius to Gates: Can Civilian Concepts Sur-

vive the Age of Teclmology?, 42 Loy. L. Rev. 147, 156 (1996) (stating that custom software is designed accord-

ing to the specifications of the user).

nl 13- See Navistar Int'l Transp. Corp. v. State Bd. ofF.qualization, 884 P.2d 108, 114 (Ca. 1994) (recogniz-

ing that the difference between canned and custom software is the service characteristics iiilterent in custom

software); Ivleasurex Sys., Inc., 490 A.2d at 1196 (indicating that custom software contains a serviee compo-

nent); Cotnputer Assocs. lnt'l, Inc. v_ City of E. Providence, 615 A.2d 467, 469 (R.I. 1992) (contending that cus-

tom software contains an intangible service eletuent). One court has stated that custom software loses its service

characterization if it is resold to another user. See Navistrrr Int'l Transp. Corp., 884 P.2d at 114 (quoting 1oeeche

Ross & Co. v. State Bd of Equalization, 250 Cal. Rptr. 408 (1988)).

n114. See Richard D. Harris, Note, Property 1'axation of Comnputer Software: Northeast Datacom, Inc. v.

City of Wallingford, 23 Conn. L. Rev. 161, 171-72 (1990) (providing enghzeers who custoinize programs given

user requirements); see also Maccabees Mut. Life Ins. Co. v. Department of7reasury, 332 N.W.2d 561, 563

(Mich. Ct. App. 1982) (corrunenting on the need for prelease consulting with buyers of cu.stontized progratns).

n 115. See Richard D. Harris, Note, Property Taxation of Contputer Software: Northeast Datacom, Inc. v.

City of Wallingford, 23 Conn. L. Rev. 161, 172 (1990) (resulting in the culmhtation of computer tapes and disks

from customization).

n 116. See Mearurex Sys., Inc., 490 A.2d at 1195 (claimhig that custom software is not easily transferable

because it is created for a specific user).

n117. See Richard D. Harris, Note, Property Taxation of Computer Software: Nottlteast Datacom, Inc. v.

City of Wallutgford, 23 Conn. L. Rev. 161, 172 (1990) (discussing how custom software and canned software

are subject to diflcrent restrictions).

Appx. 48



29 St. Mary's L. J. 871, *

Page 27

n118. Id.; see Suzanne Bagert, South Central Bell v. Barthelemy: The Louisiana Supreme Coutt Determines

That Computer Software Is Tangible Personal Propetty, 69 T ul. L. Rev. 1367, 1372 (7995) (stating that the

"owner of [custom] software witt then enjoy tnany rigltts not attendant to the licensee of canned software, such
as the right to use it on as many cotnputers as desired, and ttie right to sell it or lease it").

n119. See Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, fnc. v.

City of Wallingford, 23 Conn. L. Rev_ 161, 172 (1990) (stating that a ptirchaser of custotn software pays more

for thcir bundle of riglits than the purchaser of canned sotlware).

n120. See Navrstar Int'1 Transp. Corp. v. State Boar-d of F,gualization, 884 P.2d 108, 114 (Ca. 1994) (stating

that California law does not impose a sales tax on custom software); United Design Coyr. v. State Tax Con¢rn'n,

942 P2d 725, 729 (Okla. 1997) (recognizing that canned software is taxed tinder sales tax regnlation while cus-

tom software is not so taxed); Cornputer Assocs. lnt'1, Inc. v. City of E. Providence, 615 A.2d 467, 468-69 (R.L

1992) (acknowledging that canned software is tangible property subject to taxation while custom software is in-

tangible property exempt from taxation); see also 68 Am. Jur. 2d Sales and Use Taxes 223 (1993) (discussing

how tnany states differentiate betweeu canned and custotn software when imposing a use tax); Matibel A. Fa-
jardo, Esq., Alabama Proposes to Amettd Computer Hardware and Software Regulations, State & Loc.'1'ax
Wkly., Apr. 28, 1997, at 10-11 (discussing proposed antendments to cotnputer sottware regulations, which sug-
gest that custom software should be exempt from sales taxation while canned software should retnain taxable);
Thomas M. Findley, The Application of Florida's Sales Tax to Software and Electronic Computer Transmis-

sions, 68 Fla. B..L 63, 63 (1994) (pointing out that while a majority of states tax canned software, several of
those states do not tax custoni software); Richard Raysman & Peter Brown, State Sales Taxation of Software,
N.Y. I,.J., Feb. 19, 1991, at 3 (reporting that New York and New Jersey only tax canned software and not cus-

tom software). But see S'outh Cent. Bell Tel. Co. v. Bartheleny, 643 So. 2d 1240, 1249 (La. 1994) (indicating

that the canned-custom distinction is irrelevant because the "nature of the software is the same").

n121. See Meas•urex Sys., Ine, v. State Tax Assessor, 490 A.2d 1192, 1195-96 (Me. 1985) (indicating that

catmed soflware is taugible propetty while custom software is intangible); Maccabees Mut Life Ins. Co. v. De-

partn2ent of Treasury, 322 N. W.2d 561, 564 (MzcFi. Ct. App. 1982) (concluding that canned software is taxable

tangible property, and custom software is nontaxable intangible property); International Bus. Machs. Corp. v.

Director ofRevenue, 765 S.W.2d 611, 612 (Mo. 1981) (en banc) (recob izing that sonie cases hold canned soft-

ware tangible property and custom software intangible property); United Design Corp., 942 P.2d at 729 (stating

that catmed software is taxable while cttstom sotlware is not taxable); Computer Assocs. Int'1, Inc., 675 A.2d at

468-69 (aclmowledging that canned software is taxable tangible property wlrile custom software is nontaxable

intangible property).

022. See Ruhama Dankner Goldman, Comment, From (iaius to Gates: Can Civilian Coneepts Survive the

Age of Technology?, 42 Loy. L. Rev. 147, 157 (1996) (demonstrating the problem of attempting to differentiate

between canned and customiz,ed software when program is essentially canned but has some modifications). One

commentator designates this type of software as "custoniized" software. See L.J. Kutten, Personal Property
Taxation of Cotnpnter Software: A State-by-State Guide 2.05 (3d ed. 1996) (dividing software into three catego-
ries: camted, custotnized, atrd custom). However, custoruized soHware should not be contused with "custom"
software. See idL Customized software is staudard software nrodified to fit the specific needs of the user; it is not

created solely for the single user. See id.

n123. See Ruhama Danlmer Goldman, Comtnent, From Gaius to Gates: Can Civilian Concepts Survive the

Age of Technology?, 42 Loy. L. Rev. 147, 157 (1996) (asseiting that the administration of the tax systetn with

canned and eustom software is made difftcult because of the imprecise line drawn between canned and custom
software); see also L.J. Kutten, Personal Property Taxation of Computer Software: A State-by State Guide 2.05
(3d ed. 1996) (suggesting that for personal property tax purposes, "customized software should be broken into its
two component parts: canned and custom software," otherwise taxing authorities will classify the software in the

category which raises ttte most revenue).

Appx.49



Page 28

29 St. Mary's L. J. 871, *

n124. See Tenn. Code Ann. 67-6-102(24)(B) (1997) (imposing a sales tax on customized software); United

Design Corp., 942 P.2d at 728-29 n.3 (imposing a sales tax on customized software, which is defined as soft-

ware with "programming changes to a pre- written program to adapt it to a custonier's equipment"); H.B. 14,
1997 Leg., Reg. Sess. (N.C. 1997) (proposing to amend sales tax code so that customized soflware, or prewritten

software with modifications, would be exempt from sales taxation).

n125. See Tenn. Code Ann. 67-6-102(24)(B) (1997) (declar'mg all computer software as hatigible pi'operty

including customized software except for that which is fabricated for a person's own use or consuniption); Rich-
ard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v. City of Wallingford,

23 Conn. L. Rev. 161, 171 (1990) (noting that Tennessee changed its sales tax code in 1977, recognizing custom-

ized software as tangible property).

n126. 942 P.2d 725 (Okla. 1997).

n127. See United Design Corp., 942 P.2d at 728-29 (recoguizutg that the use of sales taxation is appropriate

for custontize(i softwarc).

n128. See H.B. 14, 1997 Leg., Reg. Sess. (N.C. 1994) (suggesting amending the sales tax code to state
"modif'ication of a prewritten program to meet a customer's needs is custom computer software only to the extent
of the modification, unless the charge for modifying the program exceeds fifty percent (50%) of the total charge
for the program"); David Strow, N.C. Software Developers Will Fight'Pax Legislation, Bus. J.-Charlotte, Mar_
17, 1997, at 7 (discussing proposed bill that wotdd only exetnpt certain custorn software packages frotn sales

taxation), available in 1997 WL 7604975.

n129. See Nancy S. Rendleman & Charles B. Neely, Jr., Property'Taxation of Computer Software (noting
the difficulty faced by tax assessors in determining whetlier conrputer software is assessable), reprinted in L.J.
Kutten, Personal Property Taxation of Computer Software: A State-By-State Guide app. F, at 223 (3d ed. 1996).

u130. See Northeast Datacorn, Inc. v. City of Walling(ort! 563 A.2d 688, 689 (Conn. 1989) (stating that the

pruieiple issue is whettter computer software is tangible property subject to property taxation); South Cent. 6ell

Te1. Co., 643 So. 2d at 1241 (considering whether computer software is tangible personal property for sales and

use tax purposes); Mearurex Systems, Ine, v. State Tax As.ressor, 490 A.2d 1192, 1195 (Me. 1985) (detetmining,

under use tax provisions, whether the software was tangible personal property). Classification of coniputer soft-
ware is also an issue at the federal tax level when the question is whether coniputer software is eligible for an in-

vestment tax credit. See Norwest Corp., 108 T.C. at 374-75 (reviewing whether computer software constituted

tangible property in order to qualify for an investmert tax credit); Sprint Corp., 108 T.C. at 396 (deterinining

whether cotnputer software was tangible property, thus eligible for an investment tax credit). Prior to 1997, the
United States Tax Cotut had considered computer software intangible property, thus ineligible for an investnient

tax credit. See Kansas City S. Indrrs., Inc. v. Commissioner, 98 T.C. 242, 262-64 (1992) (ntaintaining that coni-

puter sottware constituted intangible property); Ronnen v. Commissioner, 90 T. C. 74, 97 (1988) (liol(fing that

computer software was intangible property). However, in 1997, the United States Tax Court overruled its earlier
decisions and concluded that computer software was tangible property eligible for an investinent tax credit. See

Norwest Corp., 108 T.C. at 375 (deeming computer software to be tangible propetTy); Sprint Corp., 100 T(' at

396 (defniing computer software as tangible property).

n131. See Richard D. Harris, Note, Property Taxation of Compnter Software: Northeast Datacom, ine-. v.

City of Wallingford, 23 Conn. L. Rev. 161, 176-77 (1990) (discussing two early cases, District of Columbia v.

Universal Computer Associates, and Conrmerce Union Bank v. Tidwell, which employed the knowledge ration-

ale).
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n132. See Nancy S. Rendleman & Charles B. Neely, Jr., Property Taxation of Computer Software (contend-
ing that the "knowledge rationale test stands for the proposition that computer soitware is merely a means to
transfer information from the creator of the data to the end user"), reprinted in L.1. Kutten, Personal Property

Taxation of Computer Software: A State-by-State Guide app. E, at 230 (3d ed. 1996); Robert W. McGee, Sales,

Use, and Property Taxation of Compttter Software, 8 Hanrline L. Rev. 307, 313 (1985); Robert W. McGee,

Software Taxation in Ohio, 9 Akron Tax J. 49, 49 (1992); Richard D. Harris, Note, Property Taxation of Com-

puter Software: Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 761, 176 (1990) (alleging that

the knowledge rationale considers ttte intangible lcttowledge, as opposed to the tangible medium, the significant

tax factor).

n133. See Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, 8 Harnline L. Rev.

307, 313 (1985) (explaining that once the information is trattsfeiTed to the computer, the only thing that remains
is intangible knowledge); Robert W. McGec, Software Taxation ui Ohio, 9 Akron Tax J 49, 49-50 (1992) (de-

scribing how once information on the tangible medium was transfeiTed to the computer then all that reniains is

intangible knowledge).

n134. Commerce Union Bank v. Tidwell, 538 S'.W 2d 405, 408 (Tenn. 1976).

N 135. 465 F.2d 615 (D.C_ Cir. 1972).

n136. Universal Camputer Assocs., Inc., 4651Z2d at 617,

n137. 538 S. W.2d 405 (Tenn. 1976).

n138. See Universal Computer Assocs., 465 F 2d at 618 (holding that computer softwarc is intant,ible prop-

erty); C'ommerce Union Bank, 538 S. W.2d at 408 (conclud'uig that the sale of computer soHware was not ttte sale

of tangible property).

n139. See Comnterce Union Bank, 538 S.W2d at 408 (stating that intangible knowledge is what was pur-

chased ttot the magnetic tapes or punch cards).

n140. See Robert W. McGee, Software Taxation in Ohio, 9 Akrori Tax .L 49, 50 (1992) (contending that

"the essence of the transaction test was an expansion of the knowledge rationale"); Richard D. Harris, Note,
Property Taxation of Cotnputer Software: Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev_ 161,

177 (1990) (implying that the essence of the transaction test is a variation of the knowledge rationale).

n 141. See Cache County v. Property Tax Div. of Tav Comrn'n, 922 P_2d 758, 767-68 (Utah 1996) (asserting

that if the cost of software is primarily incurred for its intangible nature, the property is nontaxable); cf. Robert
W. McGee, The "Essetice of the Transaction" Test for Cotnputer Software Tangibility and Taxatiotr, 20 Lincoln

L. Rev. 21, 22 (1991) (stating that the "essence of the transaction test holds that software is tangible if the es-
sence of the transaction is the purchase or sale of tangible propetty"). The "essence of the transaction" test is

sometimes referred to as the "real object" test. See Ifasbro Indus., Inc. v. Norberg, 487 A2d 124, 126 (R.I. 1985)

(statiug that the critical test is the "real object" test which means that "'where the real object of the transaction is
the product of thc service, it is taxable transfer', but'where the real object of the transaction is the service ren-

dered and the transfer of personal property is merely incidental to the service, the transaction is not taxable"'

(quoting Statewfdelvluttiple LisdngServs., Inc. v. Norberg, 892 A.2d 871 (R.I. 1978))).

n142. See Cache Couniy, 922 P.2d at 767 (stating that "the essence of the transaction" test "focuses on the

primary purpose of the transaction"); John Wei-Ching Kuo, Sal.eslUse Taxation of Software: An Issue ofTaugi-
bility, 2 High Tecit. L.J. 125, 129 (1987) (poutting out that the essence of the transaction test "gauges the itnpor-
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tance of the tangible inedium to the transfer of knowledge"). It should be rroted that the type of computer solt-
ware involved does not affect the outcome of the knowledge rationale or the essence of the transaction test. See
Nancy S. Rendleman & Charles B_ Neely, Jr., Property Taxation of Computer Software, reprinted in L.J. Kutten,
Personal Property 7'axation of Computer Software: A State-by-State Guide app. S, at 230 (3d ed. 1996) (stating

that neither test is dependent upon ttie classification of sofRware)_

n143. See FirstNat'1 Bank v. B&ullock, 584 S.W.2d 548, 550-51 (Tex. Civ, App. - Austht 1979, writ refd

n.r.e.) (stating that the essence of the transaction was the intangible computer software and not the four tapes

used to convey the software).

n144. ld at 550.

n 145. 535 N.E.2d 360 (Ohio Ct. App. 1987).

n146. See Cornpu.rerve, 535 N.8.2d at 365 (disagreehtg with courts that have concluded that the purpose of

purchasing computer software is to obtain the tangible medium by stating that the real purpose is to receive the

intangible information).

n147. See Northeast Datacom, Iric, v. City of Wallingford, 563 A.2d 688, 691 (Conn. 1989) (noting the dra-

matic difference in value between the computer disks and the computer software); District of Columbia v. Uni-

versal Computer A ss•ocs•., Inc., 465 F.2d 615, 617 (D. C. Cir. 1972) (contrasting the value of the material to the

value of the information purchased); Detroit Auto. Interinsurance Exch. v. Department of 2'reasury, 361 N. A' 2d

373, 376 (Mich. Ct. App. 1984) (delineating between the value of the physical eomponent and "the organization,

creation, knowledge and skill of the information thereon"); Commerce Union Bank v. Tfdrvell, 538 S.W.2d 405,

407 (Tenn. 1976) (comparing the cost of the tnagnetic tape to the total cost of the cotnputer software).

til 48. See Robert W. McGee, Software Taxation in Ohio, 9 Akron Tax ./ 49, 50 (1992) (discussing the tests

that are used to classify computer soRware as either taugibte or intangible).

n 149. See id. (noting most of value of software lies in its intellectual content).

n150. See Detroit Az+to., 361 N.YV.2d at 376 (recognizing that the value of the tangible components of soft-

ware is nominal compared to the intangible items); Commerce Union Bank, 538 S. W.2d at 408 (noting that the

value of a tape or disk dissipates once the information is transferred to tlie computer system)_

n151. See Robert W. McGee, Sales, Use, and Property Taxation ofComputer Sollware, 8 Hamline L. Rev.

307, 314 (1985) (declaring that a"number of courts have applied the'tnode of transmission' test"); Robert W.

McGee, Software Taxation ui Ohio, 9 Akron Tax J 49, 50 n.9 (1992) (claiming that several courts have used the

"mode of transmission" test).

n 152. Robert W. McGee, Software Taxation in Ohio, 9 Akron Tax J. 49, 50 (1992); cf. First Nat'd Bank v.

Department oTRevenue, 421 N.E.2d 175, 178 (12 1981) (finding support for the conclusion that compater soft-

ware is intangible propcrty in the fact that software could be conveyed in a nuntber of ways); James v. Tres

Computer Sys., Inc., 642S. W.2d 347, 349 (Alo. 1982) (noting that the use of a tangible medium, such as a tape,

was not necessary as the software could have been conveyed to the purchaser through electronic commrmica-

tions); Commerce Union Bank v. Tidwell, 538 S. W2d 405, 408 (Tenn. 1976) (suggesting that computer software

can be conveyed thronghtangible and nontangible methods).

n153. 465 A.2d 1100 (Vt. 1983).
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n154. See Chittenden Trust Co., 465 A.2d at 1102 (concluding that because the value of software lies in its

tangible form, computer software constitutes tangible personal property); see also Citizens & S. Sys. Inc. v. South

Carolina Tax Commrr, 311 S.E.2d 717, 719 (S. C. 1984) (determiniug tttat computer software was tangible prop-

erty based on the fact that it was delivered in a tangible form)_

n 155. See Chittenden Trust Co., 465 A.2d at 1102 (alleging that if the Bank had procured the software

through telephone lines the use tax would have been avoided); Nancy S. Reudleman & Charles B. Neely, Jr.,
Property 'I'axation of Computer Software (suggesting that in states using the mode of transmission test, a tax-
payer could possibly avoid property taxes by transferring the software electrotucally), reprintcd in L.J. Ku¢en,
Personal Properiy Taxation of Cotnputer Software: A State-by-State Guide app. E, at 231 (3d ed. 1996); see also

Robert W. McGee, Software Taxation in Ohio, 9 Akron 7'ax J. 49, 50 n.9 (1992) (providing an example of how

the transmission of a program over the telephone lines can save the amount of sales tax owed).

n156. Nancy S. Rendlenran & Charles B. Neely, Jr., Property'faxation of Computer Software, reprinted in
U. Kutten, Personal Propetty Taxatiott of Computer Software: A State-by-State Guide app. G, at 230 (3d ed.

1996).

n157. Cf. Cola Const. art. X, 3(2)(a) (requiring property tax assessment to commence January I of each

year); Ky. Rev. Stat. Ann. 132.220(1) (Michic 1991) (providing for property tax assessment as of Januaty 1 of

each year); Tex. Tax Code Ann. 23_01 (Vernon 1992) (calling for all property to be appraised for property tax

purposes by January 1 of each year).

n158. Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v. City of

Wallingford, 23 Conn. L. Rev. 161, 185 (1990); see John Wei- Ching Kno, Sales/Use Taxation of Software: An

Issue of Tangibility, 2 High Tech. L.J. 125, 131 (1987) (noting that software has been analogized to phonograph
records, books, and movie films). A recent case addressed whether VCR recordings were coniparable to com-

puter software or movie reels. See Reynaud v. T own of Winchester, 644 A.2d 976, 977-78 (Conn. App_ Ct. 1994)

(deciding whether plaintiffs' analogy of VCR recordings to computer software or defendant's analogy to ntovie
reets was more persuasive). The court, however, concluded that the VCR recordings were more similar to movie

reels than computer software. See id. at 978.

n159. See Robert W. McGee, Sales, Use, and Properiy "I'axation of Compttter Software, 8 Hamline L. Rev.

307, 314-15 (1985) (asserting that filnrs and recor(is are quite sintilar to computer software); Robert W. McGee,

Software Taxation in Ohio, 9 Akron Tax J. 49, 50-51 (1992) (contending that "films and records have much in

common with computer software"); Richard D. Harris, Note, Propetty Taxation of Computer Software: North-

east Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 185 (1990) (acknowledging that filmntakiug

and software creation involve similar processes).

n160. Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, 8 Hamline L. Rev. 307,

315 (1985); Robert W. McGee, Software Taxation in Ohio, 9 Akron Tax J. 49, 51 (1992).

n 161. See Robert W. McGee, Software Taxation in Ohio, 9 Akron Tax J 49, 51 (1992) (assertu7g that the

value of software lies in its intellectual intangible contem).

062. See Robert W. McGee, Sales, Use, and Propeity Taxation of Coniputer Software, 8 Hamlinc L. Rev.

307, 315 (1985) (explaining the distinctions drawn by the courts between computer software and other taxable

property); Robert W. McGee, Software Taxation in Ohiq 9 Akron Tax.L 49, 51 (1992) (laying out the differ-

ences between c(imputer soflware nnd films, records, and books); John Wei-Ching Kuo, SalesllJse Taxation of
Software: Att Issue of Tangibility, 2 High'Tech. L.J. 125, 131 (1987) (discnssing ttte distinetions between com-

puter soltware an(i films, records, and books).
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n163. See Commerce Union Bank v. Tidwell, 538 S. W 2d 405, 407-08 (Tenrx 1976) (drawing a distinctio

between film and cocnputer s(iftware).

n164.Ld.at4Q7.

n165. See id. at 407 (explainittg that film is itiltereutly related to a movie).

N166. See id. at 408 (describing the difference in mediums ofcomprter software and films).

n167. See Robert W. McGee, Software 1'axatioti in Ohio, 9 Akron Tax J. 49, 51 (1992) (stating that another

distinction between film and software is that a movie lras continuing value because "it can be used again and

again").

n168. See Commerce Union Bank, 538 S. W.2d at 408 (concluding that computer software was not tangible

personal property).

n169. See Commerce Union Bank, 538 3. W.2d at 408 (pointiug out that computer software is not complete

and ready upon purchase because it nntst first be translated into language the computer can understand).

n170. See Robert W. McGee, Sales, Use, and Property'raxation of Computer Software, 8 Hamline L. Rev.

307, 315 (1985) (alleging that computer software is not immediately perceptible to the senses); Robert W.

McGee, Software 1'axation in Ohio, 9 Akron 7'ax J. 49, 51 (7992) (claiming that unlike films, records, at,d

books, computer software cannot be ittnnediately perceived by the senses); John Wei-Ching Kuo, Sales/Use
Taxation of Software: An Issue of Tangibility, 2 High Tech. L.J. 125, 131 (1987) (arguing that "books, records,

and movies are designed to be readily perceptible by human senses with niinimal aid of machines"); Richard D.
Harris, Note, Property Taxation of Coinputer Software: Northeast Datacom, Inc. v. City of Wallingford, 23

Conn. L. Rev. 161, 187 (1990) (noting that computer software is not inunediately perceptible to the sense be-
cause it must first be translated into a Ianguage that a computer can understand).

n 171. Robert W. McGee, Sales, Use, and ProperTy Taxation of Computer Software, 8 Hamline L. Rev. 307,

315 (1985); Robert W. McGee, Software Taxation in Ohio, 9 Akron Tax J. 49, 51 (1992); see Jolut W. Bryant &

Lance R. Mather, Property Taxation of Coniputer Software, 18 N. Y L.F. 59, 74 (1972) (pointing out that nor-

mally future updates and services are included with the ptuchasc of ctustom computer so8ware while it is
"doubtful whether the hypothetical purchase of a n-totion picture and its copyright would be regarded as a con-

tintting contract for services"),

n172. See South Cent. Bell T el Co. v. Barthelemy, 643 So. 2d 1240, 1247-48 (La. 1994) (rejecting attempts

by other jm'isidcitons to analogize cornputer software to other taxable tangible property); Cornmerce Union

Bank, 538 S.W.2d at 407-08 (relying on the differences between computer software and other tangible property

theu concluding that cornpttter software is intangible propetty).

n 173. 464 A.2d 248 (M4. 1983).

n174. See Eyrzitable Trust Co., 464 A.2d at 261 (holding that there is tto legally significant difference be-

tween computer software and records).
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n 175. See Chittenden Trust Co., 465 A.2d at 1102 (rejecting any distinciton between computer software and

other tangible propetty wtterein the value lies not in its physical component but rather in the intellectual con-

tent)-

n176- See Eguitable Trust Co., 464 A_2d at 261 (stating that "[a] tape containing a copy of a caimed pro-

gram does not lose its taugible character, because its content is a reproduction of the product of intellectual ef-
fort, just as the phonorecord does not become intangible, because it is a reproduction of the product of artistic ef-
fort"); Richard D. Ilarris, Note, Propetty Taxation of Computer Sofhvare: Northeast Datacom, Hic. v. City of

Wallingford, 23 Conn. L. Rev. 161, 188 (1990) (comparing catmed programs with phonorecords).

n177. See Equitable 7rnist Co., 464 A.2d at 261 (holding that there is no Legally significant difference be-

tween computer software and records).

n178. 465 A.2d 1100 (Va. 1983).

n179. See Chittenden Trust Co., 465 A.2d at 1102 (rejecting the Bank's argument by distinguishing com-

puter software from other taxable personal propei-ty).

n180. See id. (contending that computer software is not different from other taxable personal pr(iperty

items).

u181, ld.

n182. See id. (holdhig that computer software constitutes tangible propetty).

n 183. See, e.g., General Bus. Sys., Inc. v. State Bd. of Equalization, 208 Cal- Rptr. 374, 375 (Cal. Ct. App.

1984) (discussing wliether the sale of cotnputer sof[ware constitnted the sale of a good or the rendition of ser-

vices); Coinmunications Groups, Inc. v. Warner Communications, Inc., 138 Misc. 2d 80, 83, 527 N.Y.S.2d 341,

344 (N. Y. Civ. Ct. 1988) (determining whether the sale of computer soltware involved a good or a service);

Computer Assocs. Int'l, Inc. v. City qf E. Providence, 615 A.2d 467, 469 (R.L 1992) (deciding whether an intan-

gible service element was involved in the sale of computer software); see also Robert W. McGee, Sales, tJse,

and Property Taxation of Computer Software, 8 Haniline L. Rev. 307, 316 (1985) (stating that a number of

coutts have wrestled with the good versus service distinction).

n184. See Robert W. McGee, Sales, Use, and Property Taxation of Cotnputer Software, 8 Harnline L. Rev.

307, 316 (1985) (stating that consputer software that is deemed a good is considered tangible propetty). Classifi-
cation of computer software as a good also means tttat its sale is governed by the tlniform Commercial Code

(U.C.C.). See James A. Mogey, Software As UCC Goods: A Critical Look, 34 How. LJ 299, 307 (1991) (con-

cluding that for the U.C.C. to apply software must be classitied as a good). The U.C.C. defines goods as "all

things...whicli are movable at the time of identification to the contract for sale other than the money in which the

price is to be paid, investment securities and...things in action." U.C.C. 2-105 (1978). The key inqtwy, tberefore,

is whetlrer computer software should be considered a good or a service. See David C. "I'unick, Has the Computer

Changed the Law?, 13 J. Marshall J. Computer & Info. L. 43, 45 (1994) (noting that the critical question for

courts is whether software is considered a good).

n185. See John Wei-Ching Kuo, Sales/Use Taxation of Software: An Issue of Tangibility, 2 High Tech. L.J.

125, 132 ( 1987) (noting that if the sale of software is actually a sale of services then the trausaction will not be
subject to a sales or use tax). In addition, if computer software is classified as a service then it does not fall

within the scope of the U.C.C. See James A. Mogey, Software As UCC Goods: A Critical Look, 34 Horv. L.J.
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299, 307 (1991) (stating that if the sale of software was considered a service transaction, then the sale would fall

outside the scope of the U.C.C.).

n186. See Cornputer Assocs. Int'l, Inc., 615 A.2d at 468 (explaining that canned software does not eontain a

service elemcnt); flasbro Indius., Inc. v. Norberg, 487 A.2d 124, 128 (RI. 1985) (claiming that setvice is non-

existeut with a canned program); Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, 8

Hamline L. Rev. 307, 317 (1985) (stating that services do not accompany the sale of canned programs); Jolm
Wei- Ching Kuo, SaleslUse Taxation of Software: An Issue of Tangibility, 2 High 1'eelr. L.J. 125, 133 (1987)
(noting tttat with canned software no personal services are rendered as it is sold "off the shelf')_

n187. See General Bua. Sys., 208 Cal. Rptr. at 375 (determining tltat the sale of custom computer software

was actually ttie provision of services); Computer Assocs. Int'1, Inc., 615 A.2d at 469 (declaring that custom

software contains an intangible service element); Robert W. McGee, Sales, Use, and Property Taxation of Com-

puter Software, 8 Hamline L. Rev. 307, 316 (1985) (contendhig thal camred programs are nornrally cousidered

products while custotn programs are generally considered services).

n188. See Robert W. McGee, Sales, Use, and Properly T'axation of Cotnputer Software, 8 Hamline L. Rev.

307, 318 (1985) (demonstrating that tangible medium are generally wortti less than services); see also John Wei-
Ching Kuo, Sales/Use Taxation of Software: An Issue of Tangibility, 2 High Tech. L.J. 125, 132 (1987) (sug-
gesting that with custont software "the software is nterely incidental to the rendering of the service").

nl89. See Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, 8 Ilaniline L. Rev.

307, 316-17 (1985) (explaining the different tests used to deternrhie whether cotvputer software constitutes a
good or a service); Mary M. Simons, Comment, Benchmarking Wars: Who Wins and Who Loses witlr the Latest

in Software Licensing, 1996 Wis. L. Rev. 165, 17.5 (stating that courts have adopted various tests, including the

predotninant factors rule and the moveable-end-product rule, to determine whether computer software consti-

tutes a good).

n190. See General Bus. Syx., Ine. v. State 13d of Equalization, 208 Cal. Rptr. 374, 375 (CaL. Ct. App. 1984)
(using the true object test, which focuses on thc main element of the transaction, to decide that the sale of com-
puter software was in actuality the rendition of services); Robert W. McGec, Sales, Use, aud Property Taxation

of Cotnputer Software, 8 Ilamline L. Rev. 307, 376 (1985) (pointing otit that one test used to distinguish between
goods and services asks wliether the transfer of the pliysical property is necessary or merely convcrrieut to

achieving the purpose of the transactiott).

n 191. See Robert W. McGee, Sales, Use, and Property Taxation of Cotnputer Software, 8 Flamline L. Rev.

307, 316 (1985) (stating a test which compares the value of materials and services).

n192. See id. (describing a test whicll examines whether there is value to a purchaser only, or wheClter the

item can be sold to the general public).

u193. See L.J. Kutteu, Personal Propetty Taxation of Computer Software: A State-by-State Guide 3.01, at
19-20 (3d ed. 1996) (pointing out that valuing software for personal property tax purposes is difficult, par6cu-
larly since any service costs must be deducted); Ricltard D. Harris, Note, Property Taxation of Computer Soft-

ware: Nortlreast Dataeom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 188 (1990) (contending that com-

putcr software valuation is a particularly difficult task).

A property tax is typically levied on the value of real and personal property owned by a taxpayer. See
Black's Law Dictionary 1218 (6th ed. 1990) (stating that "an ad valorem tax [is] usually levied by a city or
county government on the value of real or personal property that the taxpayer owns on a specified date"); Gleim
W. Fisher, The Worst Tax'? A History of the Property'Tax in America 10 (1996) (noting that ad valorem taxation
is based on the value of property); 21 Jay D. Howell, Jr., Propeity Taxes 413 (Texas Practice 1988) (stating that
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property must be taxed according to its value). A property's value, therefore, must be ascerlained once that prop-
erty ltas been deerned taxable. After valuation occurs, the amotmt of tax owed to the taxing authority can be cal-
culated. Generally, the property tax rate is "expressed as a unifonn rate per tlrousand of valuation." Black's Law
Dictionary 1218 (6th ed. 1990). For example, in Florida, the current property tax rates range from two cents to
twenty-frve cents pcr thousand of assessed value. See Companies Fight Software Tax Bite, Chi. Trib., June 9,
1996, at 7 (reporting that "Florida property tax rates generally range from [two] cents to [twenty- five] cents per
$ 1,000 of assessed value"), available in 1996 WL 2679556.

The process of valuation is a difficult task. See Glenn W. Fisher, The Worst'fax? A History of the Property
Tax in America 81(1996) (stating that "determining the value ofproperty is a difficult task"); Harold M.
Groves, Is the Property Tax Conceptually and Practically Administrable? (suggesting that adrninistering the
property tax is made difficult because it is based on valuation), in The Property Tax and Its Administration 15,
15 (Arthur D. Lynn, Jr. ed., 1969); cf. Naiicy S. Rendleman & Charles B. Neely Jr., Property Taxation ofCom-
pitter Software (noting difficulty in determining the value of computer software), reprinted in L.J Kutten, Per-
sonal Property Taxation ofComputer Software: A State-by-State Guide app. E, at 233 (3d ed. 1996). As one
conunentator stated, even "the best appraisers may differ as to the value of patticular propetties." Gletm W.
Fisher, 'I'he Worst Tax? A History of the Property Tax in America 81 (1996).

n194. See Richard D. Ilarris, Note, Propetty'faxation of Computer Software: Nottlteast Datacom, Inc. v.
City of Wallurgford, 23 Conn. L. Rev. 161, 189 (1990) (stating ttrat "the price of a software package often itt-
eludes rnany elements, including rights to maintenartce and update services to be rendered in the finure").

Once a state identifies conrputer software as taxable propetty, the state will be faced with the problem of de-
tennining a proper valuation of the software. See L.J. Kutten, Personal Propetty Taxation of Computer Software:
A State-by-State Guide 3.01, at 19 (3d ed. 1996) (claiming that tax assessors are faced with the problem of de-
termining the fair value of contputer softivare); Naucy S. Rendlenian & Charles B. Neely, Jr., Property Taxation
of Computer Software (stating that once coinputer software is deerned taxable property, its value inust be deter-
mined), reprinted in L.J. Kutten, Personal Property 7'axation of Coniputer SoRware: A State-by-State Guide app.
E, at 233 (3d ed. 1996). Unlike rnost tangible personal property, the true value of software does not lie in its
physical form. See Richard D. Harris, Note, Properly Taxation of Conipater Software: Northeast Datacoin, Inc.
v. City of Watlingford, 23 Corni. L. Rev. 161, 188 (1990) (noting that "the true value of software does not mani-
fest itself in a physical form"). This examinatiott contr'adicts the fmding that computer software is tangible be-
cause the majority of the software's value is derived from the intangible knowledge contahred on the tangible
medium; the value of the physical storage rnedium, such as a tape or disk, is relatively low in comparison witlt
the value of the intangible lmowledge stored on the medium. See id. (providing an example in wltich a 2400-foot
magnetic tape, wlrich costs less thau $ 100, could easily contain software vahted at $ 100,000); see also John W.
Bryant & Lance R. Mather, Property Taxation of Computer Software, 18 N.Y. L.F. 59, 63 (1972) (contending
that "tangible manifestations of software, such as punch-cards or magnetic tapes and printed materials, are of
low intrinsic value").

n 195. See Richard D. Harris, Note, Property Taxation of Coniputer Software: Nortlteast Dataconr, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 169 (1990) (iudicatiug that a state legistatnre would never hitend to
assess a property tax upon future services and rights); see also L.J. Kutten, Personal Propetty Taxation of Coni-
puter Software: A State-by-State Guide 3.01 (3d ed. 1996) (asserthtg that the inclusion of services such as prein-
stallation plamting, training, debugging, testing, and performing engineering diagnostics inflates the value of
coniputer software; thus, tlie failure to remove these costs in the valuation process will result in overvalued
software and unuecessary tax payinents).

n196. See L.J. Kutten, Persoual Property Taxation of Compnter Software: A State-by-State Guide 3.06 (3d
ed. 1996) (stating that each taxittg authority has its own method of determining the value of taxable property);
Richard D. Harris, Note, Properry Taxation of Computer Software: Northeast Datacom, Inc. v. City of Walling-
ford, 23 Conn. L. Rev. 161, 193 (1990) (proclaiming ttrat no one metttod of valuation has not been accepted).
Compare Va. Corrst. art. X, 2 (using the fair market approach to detemline value), and Kan. Stat. Ann. 79-501
(1989 & Supp. 1996) (approving of the fair market method for assessing p-opeity value), with Patrick Dor-
denger, Arizona Property Tax (reporting that Arizona valties property according to its original cost less depreeia-
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tion), in Property Tax Deskbook 3-834 (Williatn Prugh et al. eds., 1997), and Dwayne W. Barrett & Richat'd A.
Johnson, Tennessee Property Tax (acknowledging that although Tennessee has approved of the use of three
methods to deterntiue propcrty value, the principal approach is the cost approach), in Property Tax Deskbook

43-225.1 (William Prugh et al. eds., 1997).

n197. See Richard D. Jlarris, Note, Property Taxation of Cotnputer Software: Not77teast Datacom, Inc. v.

City of Wallingford, 23 Conn. L. Rev. 161, 193 (1990) (stating that state legislatures have not provided much

guidance in regulations).

ni98. See Co1o. Rev. Stat. Ann. 39-I-103(5)(a) (West 1990 & Supp. 1997) (approving thc use of either the

cost, income, or market approach to determining the value of real and personal property); Tex. Tax Code Ann.

23.0101 (Vernon 1992 & Supp. 1998) (acktiowledging the use of the cost, itroome, and niarket approaches for
assessing the value of property); L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-
State Guide 3.01-.04 (3d ed. 1996) (examining the tltree major approaches to deterrnining property value); Bryan
Ruez et al., Property'1'ax: A CPA's Perspective, 'Tax Adviser, Sept. 1, 1997, at 590 (explaining the three metlt-

ods of appraisal - cost, income, and market), available in 1997 YVL 9171344. But see Richard D. Harris, Note,

Property'1'axation of Computer Software: Northeast Datacom, Inc. v. City of wallingford, 23 Conn. L. Rev. 161,

189-91 (1990) (dividing the valuation process into two approaches: the historical cost tnethod and the fair mar-

ket value approach).

n199. See L.J_ Kutten, Persoual Property Taxation of Computcr Software: A State-by-State Guide 3.02 (3d
ed. 1996) (providing that the fair rnarket approach determittes the value of software based on "what software

with identical or sirnilar characteristics would sell for on the open market"),

n200. See id. (stating that in order to value software, readily available software must be located in the mar-
ket); Nancy S. RencIleman & Charles B. Neely, Jr., Property Taxation of Computer Softwure (suggesting that the
market approach "relies upon a comparison of property recently transfetred and of a substatitially similar nature
to the property valued"), reprinted in L.J. Kutten, Personal Propetty Taxation of Computer Software; A State-by-

State Guide app. F, at 234 (3d ed. 1996).

n201. L.J. Kutten, Personal Property Taxation of Computer Software: A State-bv-State Guide 3.02 (3d ed.

1996).

n202. See id. (suggesting that the market approach may not work well "with custom, internally developed,
or heavily custotnize(i canned software becau.se...of the lack of comparable software"); Nancy S. Rendleman &
Charles B. Neely, Jr., Propetty Taxatiott of Computer Software (arguing that the market approach breaks down
wittt ntodified ceutued software and custom software), reprinted in L.J. Kutten, Personal PropertyTaxation of
Computer Software: A State-by-State Guide app. E, at 234 (3d ed_ 1996); Richard D. Harris, Note, Property
Taxation ofComputer Software: Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 190

(1990) (contending that the market approach "depends upon available pricing data on reasonably compat'able

software packages in tlie marketplace").

n203. L.1. Kutten, Personal Propetty Taxation of Computer Software: A State-by-State Guide 3.02 (3d ed.
1996); see Bryan Ruez et al., Property Tax: A CPA's Perspective, Tax Adviser, Sept. 1, 1997, at 590 (defining
fair market value as "the price at which the property would sell in the open market in an exchange between a

willing seller and w0ling buyer"), available in 1997 WI; 9171344.

n,204. See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.02 (3d
ed. 1996) (indicating that one fair market approach "uses the vendor's catalogue listprice less any accumulated

depreciation°).
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n205. See id. (noting that another fair tnarket method uses the vendor's actual price if it is different frotn the

catalogue price, still deducting for any depreciation)_

n206. See Richard D. Harris, Note, Property Taxation of Cotnputer Software: Northeast Datacotn, Inc. V.

City of Wallingford, 23 Conn. L. Rev. 161, 190 (1990) (requiring sufficientty detailed sales data relevant in

guiding value oi'software). Harris divides the fair market approach into two fot'nrs, the "cost of repurchase" and
the "cost of replacemeut." Id_ The "cost of repurchase" is the cost of purchasing similar software. Id. '1'lte "cost
of replacement" is the cost to reproduce the computer software. Id. While the "cost of repurchase" method works
only with catuted software, the "cost of replacement" metlrod can be applied to either canned or custom soft-

ware. Id. at 191. But see Bryan Ruez et al., Property Tax: A CPA's Perspective,'rax Adviser, Sept. 1, 1997, at
590 (asserting that the replacement cost method is rarely used because of the difficulty in application), available

in 1997 WL 9171344,

n207. See Nancy S. Renclletnan & Charles B. Neely, Jr., Propet'ty Taxation of Compnter Software (explain-
uig that a custom or internally developed application would not have comparable sales to nse in a transactional
valuation, and that these types of programs are more suited to a cost based analysis), reprinted in L.). Kutten,
Personal Property Taxation of Conrputer Software: A State-by-State Guide app. E, at 234 (3d ed. 1996).

n208_ Id. The income approach has been divided into two methods, direct capitalization and yield capitaliza-
tiou. See Bryan Rnez et al., Property Tax: A CPA's Perspective, Tax Adviser, Sept. 1, 1997, at 590 (suggosting
replacement cost niethod is used rarely as it is difficult to determine), available in 1997 WL 9171344. Direct

capitalization, which is the easiest to use, divides the capitalization rate of comparable companies by a com-
pany's uormalized net income. See id. The yield capitalization method projects the firture net cash flow and dis-

counts it to present value. See id.

n209. See L.J. Kutten, Personal Property Taxation of Coniputer Software: A State-by-State Guide 3.03 (3d
ed. 1996) (assetting that the income approach "requires the assessor to project the net cash flow associated wittt
the sales revenue, license inconte, or royalty income generated by the software").

n210_ See id. (providing that the value of the software must be capitalized in orcler to discount to present
value atry anticipated future incomc).

n211. See Nancy S. Rendleman & Charles B. Neely, .Ir., Property Taxation of Compnter Software (claiming
that few software owners can accurately allocate an income stream, particularly because obsolescence inay ob-
sctire an estimate of ftrture income), reprinted in L.J. Kutten, Personal PropertyTaxation of Computer Software:

A State-by- State Guide app. F., at 223 (3d ed_ 1996).

n212. See L.J. Kutten, Personal Property Taxation of Compnter Software: A State-by-State Guide 3,03 (3d
ed_ 1996) (assertiug that "[it] is almost impossible to value software developed for a user's internat use").

n213. See id. (alleging that valuing conrputer software according to the capitalization of future income is

risky since sucli income may never be realized).

n214. See id. 3.04 (contending that the cost approach is inost commonly used with custout software); Rich-
ard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v. City of Wallingford,

23 Conn. L. Rev. 161, 189 (1990) (noting that the historical cost rnethod is the simplest valuation tnode); see
also Nancy S. Rendlernan & Charles B. Neely, Jr., Property Taxation of Computer Software (stating that tax as-
sessors frequently use the cost tnethod to value personal property including cotnputer software), reprinted in L.J.
Kutten, Personal Property Taxation of Computer Software: A State-by-State Gtiide app. E, at 236 (3d ed. 1996).
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n215. See Ricttard D. Harris, Note, Property Taxation of Cotnpttter Software: Northeast Datacom, Inc. v.

City of Wallingford, 23 Conn. L. Rev. 161, 189 (1990) (arguing that the historical cost metltod's assessed value

would equat the aff-the-shelf purchase price).

n216. See L.J. Kutten, Personal Property Taxation of Cotnputer Software: A State-by-State Guide 3.04 (3d
ed. 1996) (claitning that a tax assessor detennines the value of custom software by either referring to the cost of
the development process or the cost to duplicate the utility of the sofiware); Richard D. Hatris, Note, Property
Taxation of Coniputer Software: Noitheast Dataconi, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 189

(1990) (stating that under the cost method the value of custom software equals "the original cost of the entire

software developinettt process").

n217. See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3_04 (3d
ed. 1996) (determining that assessors ntust account for the cost of labor, sttpplies, and hardware along with the

ntargin of profit when valning software under the cost approach).

n218. Sec id. (alleging that the cost approaoli "tends to overvalue the software because it is extremely diffi-
cult to exclude the nontaxable portion of the developnrent process"); Richard D. Harris, Note, Property Taxation
of Computer SoRware: Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 189-90 (1990)
(arguing that the historical cost method overvalues cornputer software by inchtding services which are not part
of the frnal product).

n219. See Richard D. Harris, Note, Propetty Taxatiotn of Computer Software: Northeast Datacont, Inc. v_

C9ty of Wallingford, 23 Conn. L. Rev. 161, 190 (1990) (overvaluing the software value with initial development

costs); see also District ofColeernbia v. Universal Computer Assocs., Inc., 465 F.2d 615, 619-20 (D.C. Cir.

1972) (deducting the cost ol'the developmertt of the software from its assessed value).

n220. See L.J. Kutten, Personal Property Taxation of Contputer Software: A State-by-State Guide 3.04 (3d
ed. 1996) (proclaiming that tax assessors face the difficulty of assigning a value to the development process);
Nancy S. Rendlernan & Charles B. Neely, Jr_, Property Taxation of Computer Software (alleging that few tax-
payers provide "meaningful cost data for their intentally developed software" as well as "document the man-
hours expended and the dollars invested in the production of the software"), reprinted in I,..J. Kutten, Persorral
Propetty Taxation of Compater Software: A State-by- State Guide app. E, at 238 (3d ed, 1996). But see Justin
Hibbard, Software Gains Capital `1'reattnent, Info. Wk., Jan. 12, 1998, at 18 (discussurg a pend'urg rule ctrauge
requiriug accouutants to treat computer software as an asset, thus irnproving the record-keeping of the software

development process), available in 1998 WL 2358043.

n221. See Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.

City of Wallingford, 23 Conn. L. Rev. 161, 193 (1990) (declaring that the cost of making additional copies of

computer software is "little more than the cost of the storage medium").

11222, See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.05 (3d
ed_ 1996) (listing obsolescence as one of the main problents face(i by tax assessors when assessing the value of
computer software); see also Corporate Strategies-Briefs-Taxing Technologies, ConiputerWortd, July 1, 1996, at
61 (claiming that "many states opt to exempt software rather than assess something that quicktycan become ob-

solete"), available in 1996 WI: 2372767.

n223. See Black's Law Dictionary 972 (5th ed. 1979) (defining obsolescence and specitying wlren it can oc-

cur).

n224. See Richard D. Ilarris, Note, Property Taxation of Cornputer Software: Nortlreast Datacom, Inc_ v.

City of Wallingford, 23 Conn. L. Rev. 161, 191 (1990) (suggesting that all valuation approaches mnst take into
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account economic obsolescence); cf. Karen L. Boucher & William B. Curlee, Managing Personal Property
Taxes, Tax Adviser, Nov. 1, 1996, at 672 (stating that most jurisdictions have created depreciation or cost-
tnultiplier schedules to account for a personal property item's normal wear and tear), available in 1996 I3'L

9338591.

n225. See L.J: Kutten, Personal Property'Taxation of Computer Sottware: A State-by-State Guide 3.05 (3d

ed. 1996) (providing that rapid changes in technology complicate the process of establishing a standard eco-

nomic life for computer software). But see 33A Arn. Jirr. 2d Federal Tavatiorz P 14652 (1996) (noting that IRS

revenue procedures depreciate comptrter software purchased separately from hardware over 36 months using a

straight-line nrethod).

n226. See L.J. Kutten, Personal Property Taxation of Cotnputer Software: A State-by State Guide 3.05 (3d
ed. 1996) (alleging that "unlike computer hardware, which depreciates over a set period, last year's software

maybe totally worthless").

n227. See Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.

City of Wallingford, 23 Corrn. L. Rev. 161, 191 (1990) (noting that it ntay be feasible to replace the sofitivare but

not economieally efficient).

n228. See L.J. Kutten, Personal Property Taxation of Cotnputer Software: A State-by-State Guide 3.05 (3d
ed. 1996) (providing an example of wheri the existence of multiple copies causes valuation problems). Kutten
presents the following hypothetical and subsequently raised questions:

FACTS: A Georgia software user based in Atlanta is only using one copy of software valued at $ 1,000,000. For
back-up sccurity reasons orily, the user stores one copy of the software in DeKalb County and another in Gwin-
nett County. This simple scenario raises the following questions:

1. How many copies are assessable: just the Atlanta copy in use, or the backup DeKalb and Gwitmett copies

as well?

2. Can DeKalb and Gwinnett cotrnties assess the back-up copies?

3. At what value is each copy assessed: e.g., is each copy wotth $ 333,333 or $ 1,000,000?

Id.

n229- Cf id. (suggesting that businesses nrake additional copies of computer software for security reasons).

n230. See Rictrard D. Harris, Note, Property'faxation of Computer Software: Northeast Datacom, Ine. v.

City of Wallingford, 23 Conn. L. Rev. 161, 191-92 (1990) (asking whether each copy of a computer software

program should be assessed for taxation purposes).

n23 1. If a business had three copies of a software program valued at $ 1,000,000, and each copy was subject
to property taxation, that business would be paying the property taxes assessed on $ 3,000,000 of software as
opposed to $ 1,000,000 of soltware. Assuming that the tax rate is $ .50 per $ 1000, then the business would pay
the state $ 1,500 in property taxes if all three copies were taxed as opposed to $ 500 if only one copy was taxed.

n232. See L.J. Kutten, Persottal Property Taxation of Computer Software: A State-by-State Guide 3.05 (3d
ed. 1996) (questioning whether differeut jurisdictions shotrld be able to tax the same cotnputer software item).
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n233. See Richard D. Ilarris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.

City of Wallingford, 23 Conn. L. Rev. 161, 192 (1990) (explaining that courts have not addressed the issue of

how to deal with tangible copies of software).

n234. See, e.g., District ofColrcmbia v. Universal Computer Assocs., Inc., 465 F.2d 615, 617 (D.C. ('ir.

1972) (interpreting the legal classification of computer software); 6Yal-Mar7 Stores, Inc. v. City of Mobile, 696

So. 2d 290, 291 (Ala. 1996) (determitting the legal nature of contputer software); Honeywell Info. Svs., Inc. v.

Mmicopa County, 575 P.2d 801, 803 (Ariz. Ct. App. 1977) (considering how to classify computer software);

Northeas•tDatacorn, Ine. v. City ofWallingfbrd, 563 A.2d 688, 689 (Corrn. 1989) (decidhrg whether computer

software is subject to tax provisions); South Cent Bell Tel. Co. v. Bartlielerny, 643 So. 2d 1240, 1241 (La. 1994)

(addressing whether compttter software should be deenicd tangible or intangible property).

n235. See, e.g., Navistar Int'l Transp. Corp. v. State Bd ofEqualizatiotl, 884 P.2d 108, 114-16 (Cal. 1994)

(addressing the sales taxation of computer s(iftware); Northeast Datacom, 563 A.2d at 689 (determining the va-

lidity of personal property taxation of computer software); Mark O. 1-laroldsen, Inc. v. State Tax Comm'n, 805

P.2d 176, 181 (Utah 7990) (determining the taxability of oomputer software tmder use tax provisions).

n236. Cf. Comptroller ojthe Treasury v. Equitable 7i-ust Co., 464 A.2d 248, 249 (Md 1983) (reviewing

sales taxation of computer software); Greyhound Computer Corp. v. State Dep't of Assessments & Taxation, 320

A.2d 52, 53-54 (Md 7974) (discussing property taxation of computer software); ComputerAssocs. Int'1, Inc. v.

City of E. Providence, 615 A.2d 467, 468 (R.I 1992) (addressing computer software in context of property taxa-

tion); Hasbro Inclus., Inc. v. Norberg, 487 A.2d 124, 128 (R. 1. 1985) (exaniitiing use taxation of computer soft-

ware); Cache County v. State Tax Comrn'n, 922 P.2d 758, 767 (Utah 1996) (analyzing property taxation of com-

puter software); Mark O. Haroldsen, Inc., 805 P.2d at 181 (exploring use taxation of computer software).

n237. See Northeast Datacom, 563 A.2d at 692 n.8 (finding support for conclusion that software is intangi-

ble property for property tax purposes in four sales and use tax cases); Cache County, 922 P.2d at 767-68 (dis-

cussing previous state case that dealt with use taxation of computer software); Marc S. Friedman & Lindsey H.
'I'aylor, State and Local Taxation of Software: A Trap for Contputer Counsel, 6 Contputer t.aw., June 1990, at
20, 21 (reporting that courts often interpret statutes in each area of taxation as written),

n238. 584 S. ft!2d 548 ('Tex, Civ. App. - Austin 1979, writ rerd n.r.e.).

n239. See First Nat'l 6ank, 584 S. LL2d at 550 (arguing that the computer software does not eonstitute tan-

gible propetty).

n240. See id. (describing the functions of the bank's computer programs).

n241. See id. (implying that tite bank sought a refund for the sales tax paid on the purchase of computer
software because of the contention that the cotnputer soflware was not taxable tangible property).

n242. See id at 551 (concluding that since the sale was of intangible property, the tax levied was unproper;

(herefore, the amount paid in sales taxes sltould be returned with interest).

n243. See id at 550 (stating that the court applies the "essence of the transaction" to deterinine whether a

tax on the sale of tangible personal property is allowed).
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n244. See First Nat'1 Bank, 584 S. W.2d at 550 (explaining that if ttre essence or object of a sale is intangible

property, ttie transaction is not taxable); see also Biillock v. Statistical Tabulating Corp., 549 S.W.2d 166 passim

(Tex. 1977) (adopting esserice of ttre transaction test).

n245. See First Nat't Bank, 584 S.Yi:2d at 550 (relying on Statistical Tabulating and an earlier case, Wil-

liarns & Lee Scouting Serv., Inc. v, Calvert, 452 S W.2d 789 (Tex. Civ. App. - Austin 1970, writ refd n_r.e.)). In

Williams & Lee, ttie essence of the transaction was the scouting service provided. Williams & Lee, 452 S. W 2d

at 792. 'fhese services inchtded the gathering of oil and gas well production statistical data and dish-ibuting the

results to subscribers. Id at 790. The state unsuccessfully attempted to tax the distributed report, considering it a

tangible itetn. Id at 792-93.

n246. See FirstNat'1 Bank, 584S. W 2d at 551 (stating "although tangible personal property._.did cltan,ge

hands, the sale of a license for cornputer software to appellant was the sale of intangible property, and, therefore,

not taxable").

n247. See id at 550 (disagreeirrg with state's distinction between catuxed and custont software).

n248. 549 S. W 2d 166 (Tex. 1977).

n249. See First Nat'1 Bank v. Bullock, 584 S. W.2d 548, 550 (Tex. Civ. App. - Austin 1979, writ rePd n.r.c.)

(distinguishing cases based on "canned" versus "customized" characterization).

n250. Id.

n251. See id. (nothrg the court believed tttis not a valid distinction).

n252.Id.

n253. See Act of Jan. 1, 1982, 67th Leg., R.S., ch. 389, 1, 1981 Tex. Gen. Laws 1547, atnended by Act ef-
fective Jan. 1, 1988, 70th Leg., 2d C.S., ch. 5, art. 1, pt. 4, 11, 1987 Tex. Gen. Laws 13 (including computer
soRware within the definition of tangible property).

n254. See id. (providing that the tangible personal p-operty definition included "a computer program that is
trot a custom progratn").

n255. See Tex. Tax Code Ann. 151.009 historical note (Vemon 1992) (deleting the portion of the definition
that excluded custom computer progrants) [Acts 1987, 70th Leg., 2d C.S. ch. 5, art. 1, pt. 4, 11, 1987 Tex. Gen.

Laws 13].

n256. 930 S. W 2d 119 (Tex. App. - Dallas 1996, writ denied).

n257. See Tech Data Corp., 930 S. W 2d at 124 (rejectnig the argument that computer software was taxable
as busiuess inventory under the tax code).

n258. See id at 120 (requesting a smnnrary ju(igment alleging that $ 2,501,798 was not subject to ad

valoren taxation).
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n260. See id. at 123 (aftirmirrg the trial court's grant of summary judgment on the ground that the conrputer

software was intangible property, thus not taxable under the tax code).

n261. See Dallas Cent. Appraisal Dist. v. Tech Data Corp., 930 S. W.2d 119, 122 (Tex. App. - Dallas 1996,

writ denied) (adopting the definition of cornputer software provided by Tech Data's controller, Michael Atti-

nella).

n262. Id.

n263. Id.

n264. See id. at 122-23 (comparing Tech Data's definition of software as ' miperceivable binary iinpulses"
to tangible personal property doflnition).

n265. Tex. Tax Code Ann. 1.04(5) (Vernon 1992) (emphasis added); see Tech Data Corp., 930 S. W.2d at

122 (citing Tax Code Section 1.04(5) for definition of tangible persmtal property).

n266. See Da11a.s Cent Appraisal Dist v. Tech Data Corp., 930 S. W.2d I19, 122-23 ('Tex. App. - Dallas

1996, writ denied) (stating that "the 'imperceivable binary pulses' tlrat make up computer application software
are not capable ofbeing'seen, weighed, measured, felt, or otltetvtise perceived by the senses"').

n267. See id_ (reiterating the First Nat'l Bank court's analysis of the then-existing sales tax definition of tan-

gible property).

n268. See id. (agreeing with court's analysis in First Nat'l Bank which concluded that the essence of the
transac6on was the software not the tangible medium).

n269. See id, at 123 n_2 (stating that although the Texas legislahtre subsequently amended the tax code to
include computer software in the sales tax definition of tangible personal property, the legislature failed to make

a similar change in the properry tax definition).

n270. Dallas Cent. Appraisal Dist. v. Tech Data Corp., 930 S. W.2d 119,123 n.2 (Tex. App_ - Dallas 1996,

writ denied),

n271. See id. (indicating that the First Nat'l Bank court considered whether contputer applieation software

was tangible property, subject to sales taxation).

n272. See First Nat'l Bank v. Bullock, 584 S. W.2d 548, 550 (Tex. Civ. App. - Austin 1979, writ refd n.r.e J

(contending that the canned-custorn distinction was not valid and that "the test in each ease in not whether the
prodnct is 'customized' or'canned' but whether the object of the sale is tangible personal property").

n273. See id. (declining to a(lopt the appellee's distinction between different types of soflware).

n274. See Tech Data Corp., 930 S. W.2d at 123 (affirming the trial courPs grant of stmtntary judgment on
the ground that computer application software did not constiurte taxable tangible property).
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n275. See In re Protest of Strayer, 716 P.2d 58$ 593-94 (Kan. 1986) (decidiug that only operational soft-

ware is taxable under property tax provisions because such software is essential to the computer hardware);

Compuserve, Inc•. v. Lindley, 535 N.E.2d 360, 367 (Ohio Ct. App- 1987) (dotermining that a property tax could

legally he levied on systems software but not application software).

n276. See Dalla.r Cent. Appraisal Dlst. v. Tech Data Corp-, 930 S. W.2d 119, 123 (Tex. App. - Dallas 1996,

writ denied) (applying the "essence of the transactioti" test to detertnine that the sale of computer software in-

volved intangible personal property).

n277. See id. (stating that, in accordance witlr First Nat'l Bank, "the 'essence' of the propetty is the software
itself, not thc tangible medium on which the software niight be stored").

n278. See id. (citing First Nat'1 Bank, 584 S. GV 2d at 550 and contending that under the "essence of the

transaction" test, if the intangible property is the significant object, then the transaction wotild not be taxable);
Robert W. McGee, The "Essence of the Transaction" Test for Computer Software Tangibility and Taxation, 20

Lincoln L. Rev. 21, 22 (1991) (explaining that the "essence of the transaction" test focuses on what was the "es-
sence" of the sale); Ruhama Dankner Goldtnan, Comntent, From Gaius to Gates: Can Civilian Concepts Survive

the Age of Technology?, 42 Loy. L. Rev. 147, 154 (7996) (asserting that under the "essence of the transaction"

test courts look at what was the true object of the purchase, the tape or the information contained on it).

n279. See Dallas Cent Appraisal Dist. v. Tech Data Corp., 930 S.W 2d 119, 123 (Tex. App. - Dallas 1996,

writ denied) (emphasizing "computer application software cannot constitute'tingible personal property' as that

term is defuted for putposes of the Code").

n280. See id. (holding "computer application software was not taxablc under the Code").

1128 1. See id at 123 n.3 (relying on a number of decisions from other state courts that had dealt with the is-
sue of computer software tangibility in the context of sales, use, an(i property taxation). The coutt supported its

decisionby citingto District of Columbia v. Universal ComputerAssocs., Inc., 465 F.2d 615 (D.C. Cir_ 1972),

State v. Centr•al Con¢pute- Servs., Inc., 349 So. 2d 1160 (Alcr. 7977), Honeywell Info. Sys., Inc. v. Maricopa
County, 575 P.2d 801 (Ariz. App. I977), Northeast Datacom, Inc. v_ City of Wallingford, 563 A.2d 688 (C'onn
1989), First Ncrt'I Bank v. Department of Revenue, 421 N.E.2d 175 (1981), Ire re Protest of Strayer, 716 P.2d 588

(Kan. 1986), Maccabees Mitt. Life Ins. Co. v. Statc Dep't of Treasury, 332 N.YV.2d 561 (Mich. 1983), James v.

Tres Compr.rters Sys., Inc., 642 S. W.2d 347 (Mo. 7982), Cornpuserve, lrcc v_ Lindley, 535 N.F,.2d 360 (Ohio

1987), and Commerce Union Bank v_ Tidwell, 538 S. W 3d 405 (l'enn. 1976)_

n282. See Tech Data Corp., 930 S. W 2d at 123 n.3 (noting that the court's decision was in accord with other

state's courts).

n283_ See id. (citing cases from the 1970s and early 1980s). Only three cases cited by the court were more

recent - Northeast Datacom, Inc. v. City of Wallingtord, 563 A.2d 688 (Conn. 1989), In re Protest ofSlrayer•,

716 P.2d 588 (Kan. 1986), and Compttserve, Inc. v. I.indley, 535 N.E.2d 360 (Ohio 1987)_

n284. See Soutli Cent. Bell Tet Co. v. Barthelemy, 643 So_ 2d 1240, 1241 (La. 1994) (determining that

cotnputer software is tangible property subject to municipal sales and use tax); Bridge Data Co. v. Director of

Revenue, 794 S. W 2d 204, 207 (Mo. 1990) (affirming the lower court's finding that the sale of computer software

constituted the sale of tattgiblc property); Pennsylvania & 6V. Va. Supply Corp. v. Rose, 368 S.E.2d 101, 105 (W

Va. 1990) (concluding the software was tangible property subject to a use tax).
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n285. See District ofColumbia v. Ureiversal C'oneputerAssocs., Inc., 465 F.2d 615, 619 (D.C. Cir. 1972)
(stating tttat software is intangible property exeinpt front propetty taxation); Iloneywell Info. Sys. Inc. v. Mari-

copa County, 575 P.2d 801, 803 (Ariz. C.I. App_ 1977) (detetzuining that software is intangible property, thus, not

subject to property taxes); Northeast Datacorn, Inc. v. City of Wallingford, 563 A.2d 688, 691 (Conn. 1989)
(concluding tttat computer sottware is intangible property not subject to propetty taxation).

n286. Tex. S.B. 736, 75t1t Leg., R.S. (1997). In addition to amendiug the tangible personal property defini-
tion, the bill proposed to add the following two subdivisions defining computer program and computer soft<vare:

(20) "Computer program" tneans intellectual property consisting of an ordered set of data representing coded in-
structions or statements that when executed by a computer cause the computer to process data or perfonn spe-
ci fic functiotis. (21) "Comptrter software" means: (A) a computer program developed for retail sate but not yet
installed on a cotnputer, contputer system, or computer network; (B) any tangible medium on which the program
is stored; aud (C) any associated documentation related to the operation of a computer, computer system, or

computer network.

Id.

n287. See id. (limiting the property tax on computer soRware to those businesses that sell computer soft-

ware at either the wholesale or retail level).

n288. The Senate Bill was introduced on February 24, 1997 and was sent to the Senate Cotnmittee on Fi-
nance two days later where it remained until the adjournment of the leg9slative session on June 29, 1997. See
Texas Legislative Online <http:1lwww.capitol.state. txx.75> (reporting that SB 736 was introduced and subse-
quently assigned to the Finance Connnittee where it stayed the remainder of the session),

n289. See Dallas Cent. Appraisal Dist. v. Tech Data Corp., 930 S. W 2d 119, 123 (Tcx. App. - Dallas 1996,

writ denied) (holding that computer software is intangible property).

n290. See Lori Hawkins, "1'ax Issues May Affect'I'ech Future, Austin Am. Statesman, Oct. 17, 1997, at CI
(reporting that property taxes are expected to be an important issue in the 1999 legislative session), available in

1997 WL 2843031.

n291. See id. (suggesting that high technology conipanies such as Dell Computer, Conipaq, Hart Graphics,
and Intel are extremely interested in the method of taxation in Texas), available in 1997 WL 2843031.

n292. See Steve Honsberger, '11re Sale of Documents Containing Trade Secrets Is a Tangible Personal Prop-
erty to Sales Tax, As Are Custom Contputer Programs Existing for Exclusive Use of the Seller: Navistar Inter-

national'Cransportation Cotp. v. State Board of Equalization, 23 Pepp. L. Rev. 766, 772 (1996) (indicating that

the taxation of computer software is a significant barrier to the acquisition of high technology firms); Companies
Fight Software Tax Bite, Chi. Trib., June 9, 1996, at 7 (alleging that the property tax otn computer software can
be quite high for businesses), available in 1996 WL 2679556; Computer Tax Should Be Repealed in Nation's

1'op High-Tech State, PR Newswire, Nov. 6, 1997 (quotittg a business leader who argues that personal property
taxes on computer software need to be eliminated in order for businesses to be conipetitive), available in West-

law, Wiresplus Database.

n293. See Lori Hawkins, Tax Issues May Affect Teclt Fuhtre, Austin Am. Statesman, Oct. 17, 1997, at C 1
(reporting that a study supported by Texas-based higlt teelmology firms recommended "developing a cornpeti-
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tive tax strategy for presentation to the 1999 Legislature that ensures long-term tax consistency"), available in
1997 WL 2843031.

n294, See Tex. 7'as CodeAnn. 151.009-151.010 (Vernon 1992) (defining computer software as tangible
property thus subject to sales, excise, and use tax); Dal7as Cent. Appraisal Dist. v. 7ech Data Corp., 930 S. W.2d

I19, 120 (Tex. Ct. App- - Dallas 1996, writ denied) (declaring cmnputer software nontaxable intangible property

under the property tax code).

n295. See 7'ex. Taa Corle Ann. 151.009-151.010 (Vernon 1992) (subjecting computet' software to sales taxa-

tiou by defining it as tangible personal property).

n296. See id. 11.02 (declaring the nonimposition of property taxes on intangible personal propeity); Dallas

Cent Appraisal Dist. v. Tech Data Corp., 930 S. W 2d 119, 720 (Tex. App. - Dallas 1996, writ denied) (classify-

ing computer software as intangible personal property).

n297. If Texas decides that coniputer soAware constitutes tangible property under its property tax provi-
sions, then a conflict wotild not exist in the tax system_ Compare Tex. Tax Code Ann. 11.01 (Vetnon 1992) (sub-

jecting "all real and tangible personal property" to property taxation), with Tex. Ta:Y Code Ann. 151.009-7 51-010

(Vernon 1992) (imposing a sales tax on the sale of tangiblc personal property, which includes cotnputer soft-

ware).

n298. See'l'ex. Const. art. VIII, 1(b) & (c) (permitting the legi.slaature to tax botlt tangible and intangible per-
sonal propetly).

n299. Tex. Tax Code Ann. J.04(5) (Vernon 1992).

n300. Id. 1.04(6).

u301. See Tex. Const. att. VIII, 1(b) & (c) (allowing botli tangible and intangible personal property to be
subject to property taxation). A number of states do not permit intatrgible property to be taxed. See, e.g., Mich.
Const. art. 9, 3 (providing for ad valoretn taxation of only real and tangible personal property); Mo. Const. art_
l0, 6(b) (proctauning intangible property exetnpt from taxation); N.M. Const. art. 8, 1(tevyittg a property tax on
only tangible property).

n302. Sec 1'ex. Cottst. art VIII,. 1(b) & (c) (permitting the taxation of tangible attd intangible property).

003. See id. (providing ttte legislatnre witli authority to tax either tangible or intangible property).

n304. See L.J. Kutten, Personal Property "faxation of Computer Software: A State-by-State (iuide 1.03 (3d.
ed. 1996) (claiming that computer software can generate over $ 37 million per year in tax revenue); Steve Horn-
berger, The Sale of llocutnents Containing Trade Secrets Is a Tangible Personal Property to Sales Tax, As Are
Custom Computer Programs Existing for Exclusive Use of the Seller: Navistar Intemational Transportation

Corporation v. State Board of Equalization, 23 Pepp. L. Rev. 766, 772 (1996) (suggesting that courts ltave aided
federal and state governmental attempts to increase revenue through taxation of computer software); William B.
Bierce, New Rules on Sales and Usc Tax for Software: Agencies Update tJse of Tecltnology, N.Y_ L.J., Aug. 27,
1991, at l(cmphasizing the itnportance of computer software as a new source of tax revenue); Thornas M.
Findley, The Application of P'lorida's Sales Tax to Software and Electronic Cotnputer'1'ranstnissions, Fla. B.J.,
Nov. 1994, at 63 (noting that Florida's Deparhnent of Revenue is c,onsidering taxation of computer soflware as a

potential t'evenue source).
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n305. Cf. Jolm Wei-Ching Kuo, Sales/Use Taxation of Software: An Issue of'1'angibility, 2 High Tech. L.J.

125, 151 (1987) (suggesting that California's tax system has been stretched to fit new teclwology); Ruhama
Dankner Goldman, Comment, From Gaius to Gates: Can Civilian Concepts Survive the Age of Technology?, 42

Loy. L. Rev. 147, 147 (1996) (alleging that Louisiana's tax co(le has been tested by new technology); 'I'ax Treat-

ment of Technology Lags Behind the Times, 83 .1 Tax'n 127, 127 (7995) (indicating that gaps have developed

between tax law and technological advances).

n306. Cf. Irt re Pr•ote.st of SRrayer, 776 P.2d 588, 593-94 (Kan. 1986) (distinguishing between operational

an(i application software); Measurex Sys., Inc. v. State I'ax A.ssessor, 490 A.2d 1192, 1195-96 (Me. 1985) (ac-

knowledging tax distinction between canned and custom software); Maccabees Mut. Life Ins. Co. v. Uepartnient

ofTreasury, 332 N. YI!2d 561, 564 (Mich. Ct. App. 1982) (recognizing the tteed for a distiuction between cattned

and custom software); Compuserve, Inc. v. Lind7ey, 535 N.E.2d 360, 367 (Ohio Ct App. 1987) (differentiatintg

between systems attd application software for tax purposes)_

tt307. See In re Protest of Str•ayer, 716 P.2d at 590 (cxplaining that application progratns are particularizcd

and specialized and that operational programs control the basic fuuctions of the contputer); Commerce Union

Bank v. TidsvelC, 538 S. W2d 405, 406 ('1'enn. 1976) (defining operational progratns as filndamental and neces-

sary to the compnter hardware and applications programs as tailored to perform specific functions).

n308. See John Wei-Chung Kuo, Sales/Use Taxation of Software: An Issue of Tangibility, 2 Iligh Tech.
L.J_ 125, 150 (1987) (discussing the difficulty of categorizing software that is similar to both opetational and ap-
plication software).

n309. Generally, operational, or systems, software is taxable while application software is not. See In re

Protes•t ofStrayer, 716 P.2d at 593-94 (concluding that only operational software was subject to a property tax);

Compuserve, Inc., 535 N.E.2d at 367 (indicating that systents software is taxable while applicatioti sottware is

not).

n310. Cf. Jo(ut Wei-Chung Kuo, Sales/Use Taxation of Software: An Isstte of Tangibility, 2 High Tech. L.J.
125, 150 (1987) (stating that attempts to classify sollware as operational or application may result in arbitrary

line-drawing due to various policy considerations).

n311. See Measurex 5ys., Inc_ v. State T ax Assessor, 490 A.2d 1192, 1195 (Me. 1985) (noting that custom

software is created to specifically meet a user's needs); Ruhama Dankner Goldman, Commeat, From Gaius to
Gates: Can Civilian Concepts Survive the Age of 1'eclmology?, 42 Loy. L. Rev. 147, 156 (1996) (stating that

custonr software is solely designed according to the specifications of ttte user).

n312. See Mea.surex Sys., Inc•_, 490 A.2d at 1195 (acknowledgutg that canned software is prepared for sev-

eral users).

n313. See L.J. Kntten, Personal Property Taxatiott of Cotnputer Software: A State-by-State Guide 3.04 (3d
ed. 1996) (alleging that "it is extremely difficult to exclude the nontaxable portions of the development pt-oc-
ess"); Richard D. Harris, Note, Property Taxation of Contputer Software: Nottheast Datacom, Inc. v. City of

Wallingford, 23 Conn. L. Rev. 161, 189-90 (1990) (arguing that the cotnputer software can be overvalued by in-

cluding serviees which are not part of the final product).

n314_ See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.04 (3d
ed. 1996) (stating the development of custom software normally includes costs associated with design, intple-

mentation, and testing).
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015. See Maccabees Mut. LiJe Ins. Co_ v. Dcpartment ofTreas'zoy, 332 N. W.2d 561, 563 (Mich. Ct. App.

1983) (noting that canned programs are bought at retail level);1-Iasbro Iridus., Inc. v. Norberg, 487 A.2d 124,

128 (R1 1985) (asserting that service is nonexistent with canned software); Robett W. McGee, Software Taxa-

tion in Ohio, 9 Al ron TaYJ 49, 52 (1992) (stating that camted programs are sold "as is aud are available to the

general public").

016. See Washingtou State Dep't. of Revenue, Computer Software Study: Report to the Legislature Con-
cerning Research on T'axation of Computer SoRware, Definitions of Computer Ternts and Recomtnendations
(1990) (repotting that in'Cexas, custom so$ware is exetnpt from tax assessment by admuiistrative practice), re-
printed in L.J. Kutten, Personal Property Taxation of Computer Software: A State-by State Guide app. E., at 220

(3d ed. 1996).

n317. Cf L.J. Kutten, Persottal Property Taxation of Computer Software: A State-by-State Guide 3.05 (3d

ed. 1996) (suggestitig that various problems, such as the existence ofmultiple copies, rapid obsolescence, and
the lack of detailed development records, are faced when valuing any type of software).
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OPINION BY: STRAUSBAUGH, J.

OPINION

OPINION

This is an appeal by plaintiff, Vanguard, Inc., frorn a
judgment of the Franklin County Coutt of Common
Pleas sustaining defendants' motion for a directed ver-
dict, pursuant to Civ. R. 50, at thc conclusion of plain-
tiffs evidence.

'flre record indicates that defendant, Charles D.
Schaefer, att insurance agent witlt defendant, Archer-
Meek-Weiler Insutance Agency, Inc., caused an ¢isur-
ance binder to be issued effcctivc October 4, 1979, with
respect to liability and physical damage coverage for
plaintifrs 1978 GMC one-ton truck; that, on or about
November 12, 1979, plaintiff received from dcfendant
Schaefer a reuewal binder concerning said ttuck [*2] as
well as a general liability binder, effective November 9,
1979, insuring plaintiff in ttte atnount of $500,000 for
bodily injmy and $100,000 for property datnage; and
that, on or about December 5, 1979, plaintiff received
from dcfendant Schaefer the policy in question issued by
defendant, St. Paul Fire and Marine Insurauce Company,
with respect to the bodily injuty and property damage
coverage in qucstion herein. On or about September 20,
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1980, plaintiffs premises were broken into and items
alleged in the complaint to be wotth $33,176.64 were
stolen from the plaintifrs truck. Plaintiff immediately
notifred defendants of the theft. At all tirnes, defendants
have denied plaintiff coverage under the policy_

Upon trial of the cause before a jury at the conclu-
sion of plaintiffs evidence and upon motion of the de-
fendants for a directed verdict, pursuant to Civ. R. 50, the
nial court arrested the case fi'om the jury and sustahred
the motion of defendants, fiudittg that:

"I. **' [R]easonable minds could come to bnt one
eonclnsion upon the evidence submitted and that conclu-
sion is adverse to Plaintiff that the policy of insurance
issued by St. Paul Fire and Marine Insurance Conipany
[*3] bearing policy nuntber 562)G0514 did not provide
coverage for Plaintiffs alleged losses and that, accord-
ingly, it did not breacit its contract with Plaintiff as al-

leged.

"2. The Court finds after construing the evidence
most strongly in favor of the Plaintiff that reasonable
minds could corne to but onc conclusion upon the evi-
dence submitted and that conclusion is adverse to Plain-
tiff that there is no evidence that the St. Paul Fire and
Marine Instu'ance Company intended to provide insur-
ance coverage for the property which is the subject of
PlaintifPs alleged losses.

"3. The Court futther finds that Plaintiff has failed
to establish by competent expert tcstimony proof of neg-
ligence by Defendants, Charles D. Schaefer attd Archer-
Meek-Weiler Insurance Agency, Inc., in allegedly failing
to procure instuance for Plaintiff.

"4. The Court further finds after construing the evi-
dence most strongly in favor of Plaitttiff that reasonable
minds could come to but one conclusion upon the evi-
dence sub nitted and that conclusion is adverse to the
Plaintiff on the issue of damage as alleged by Plaintiff_

"[t is therefore ORDERED, ADJUDGED and DE-
CREED that judgment be and ttte same hereby [*4] is
rendered in favor of the Defendants and against the
Plaintiff and that the Complaint be dismissed at Plain-

tiffs costs."

It is from this judgment that plaintiff brings its ap-
peal setting fortli tlte following two assignments of etror:

"I. Tlte trial court en'ed in granting a directed ver-
dict for defendant St. Paul Fire & Marine Insurance
Company at the close of plaintifPs presentation of evi-

dence.

"I1. The trial court's failure to grant summary judg-
ment to appellant is reversible error."

Page 2

With respect to the first assignment of eiror, Part V
of tlte policy in question provides in pettittent part:

"Part V - Pltysical Damage Insurance

"A. We will pay.

"1. We will pay for loss to a covered auto or its

equipment under:

"a. Compreltensive Coverage. Pron any cause ex-
cept the covered auto's collision witlt another objcat or its

overtttrn.

"b. Specified Perils Coverage. Caused by:

"(2) Tlteft;

"(5) Mischicf or vattdalism;

An examination of the policy reveals no exelusions
from the term "equipment" contained in Part V of the
policy, nor do we find any definition or interpretation of
the word "eqtiipment." [ANI] There is a general pre-
sumption [*5] witlr respect to exclusionaty provisions
contained in a policy of insurance "'* *' that that which
is not clearly excluded &om the operation of suclr con-
tract is included in the operation thereof:"' Moorman v.

Prudential Iris. Cn. (1983), 4 Ohio St. 3d 20; Home In-

deninzty Co. v. Plymouth (1945), 146 Ohio St. 96. [HN2]

The cotnmon ordinary usage of the word "equipment"
means furnishings, apparattts or necessary articles for an
undertaking; the implements nsed in an operation or ac-
tivity. The iteuis alleged to ]tave been stolen as con-
tained in plaintifPs complaint were testificd to have been
pennanently installed in the insured vehicle. We also
take notice that the integration clause contained in the
subject insurance contract excludes the introduction of

extrinsic evidence.

In paragraph two of the court's judgment entry, it is
stated that there is no evidence that defendant insurance
company inteuded to provide insurance coverage for the
property which is the subject of plaintifPs alleged losses.
Whether defendatit insurance company intended to pro-

vide such insurance coverage is irrelevant because, ac-
cording to the unambiguous terms of Part V of the iusur-
ance contract, [*6] insurance coverage was provided by
defendant insurance company for such equipment. We
find the langtiage contained therein to be unambiguous
and clear, and, therefore, there is no necessity for parol
evidence, but, instead, it would be impi-oper to allow the
inttroduction of parol evidence to alter the express cover-
age of the insurance contract. We find that plaintifPs fn'st
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assigimlent of error is well taken and is tlierefore sus-

taiued.

With respect to plaintiffs second assignrnent of er-
ror, we find that the trial court was correct in failing to
^,rant summary judgment to plahrtiff: Althouglt having
held that the defendant insurance company is liable un-
der the teims of the insurance policy for the items of

equipment which were stolen and whicli fit into the defr-
nition uf equlpment insured which conte under Part V of
the policy, there may be issues of fact to be decided as to

Page 3

whether certain items claimed by plaintiff fall under the
definition of equipmettt and whettter there may be some
exclusions cotttained in the ternrs of the policy. Those
questions relating to specific items are not before us in
this appeal. We, therefore find that plaintiffs second
assignment of etTor is [*7] overruled.

For the foregoing reasons, the judgntent of the
Franklin Connty Court of Common Pleas is reversed, and
this cause is remanded for further proceedings in accor-

dance with law.
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