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BOARD OF TAY APPEALS
STATE OF CHIO
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Tax Commissioner of Ohio,

Atias Crankshaft Corporation )
1000 Fifth Avenue K
columbus, Indiana U720, )
)
Appellant, ) CASE NO. E-1816
}
VG, ) {(FRANCHISE 74X}
)
Edgar L, Lindley, ) ERTRY
) L
1
}

fppellee.

APPEARANCES:

For the Appellant - Vorys, Sater, Seymour k Pease
By: Kenpeth D. Beck
52 Fast Gay Street
Columbus, Ohio 43215

For the Appellee - Williiam J. Brown
Attorney Ceneral of Chio
By: J. Elaine Bialczak, Assistant
. Stale Qffice Tower - 15th Floor
30 East Broad Street
Columbus, Ohio 43215

This cause and matter came on to he congidevred Dy

the Board of Tax Appeals upon a notice of appeal filed herein

on October 1G4, 1379, by the above named appellant, from & final

order of the Tax Commissioner dated September 17, 1976, concern-

3 ing an applicatica for refuad of corporation tax pald to the State .

of Ohiec for the year 1972, the body of which final order reads as

follows:
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How to Find a Computer Router

April 28, 2600 by Timothy Sextan
Single page  Font Siee awl conumanls §2) Share i

Popular searches: blagk friday 2098 | pew moon movie | Search more

So, you want 1o knaw how to find a computer router, eh? First things first: arc you a newhie to the whole router

networking arena or have you gone ahead and bought that ane at the Wai-Mart and now you're looking (o locate a

computer router that has some real meat and muscle to it? No, wait, that's not exactly fivst lhings first when it
coles tu how te fing a computer reuter.

First things parls, part [I; A router is a plece of compuier
equipment that makes connecting mulliple cornputers to a
nelwork possibie. Routers come in both wired and wiralass
models, but most places that sell routers will offer each kind
for sale. Finding a computer router is probably easier than
determining whal kind of reuter you need, so do yout
nomework before actunily buying one.

VwWhen embarking upon your odyssey to track dowr the
perfect computer router the very first place you may want to
begin is at your computer. Conduct an internel search using
your favorite search engine...and then use Yahoo if Hat
fails. {I kid Yahoo, but, you know, o'maon, they're Yahool)

Yau will find 3 rmuch bioader access to 3 line of top notch routers by perusing onling cornputer aquigment stures
taan you will conveniently find even in a big city like New York or Los Angeles er Wasilla. Te dewnside to finding &
router or the infemat is that you may not get as good 2 warmanty and there may be no cuslrner senjice rep

capagte of answering your questions. For this reason, try to find & reputable router dealar with a FAG and, even
batier. an enfine custormer service rep who segmns knowiedgeable.

White an the infemet in your search for the value router, Tiop on overto eBay for computer router deals that will
blow your mind, The upside to buying a router on eBay is thal you can offen get a deal thal will save you more than
haitf fhe money you would spend at a brick and modar or enline store. The dovmside s that you have no way of
knowing whether the router will actually work, s¢ always make sure the seiler has a na gquestions asked return
policy. And pay attention to the soller's rating and how mueh they have sold. if z2n eBay seller has a rating over
95% and has sold over 500 ilems, you can usuatly trust him,

Frin| Save Pead commenls (2) Flag Naxt pizce Page; 1 2 Nex»

Timiothy Sexton was Assodiated Gontent’s Airst Confent Producer of the Year. He iy & member of the Sooety of
Professional Journalists, has published over 6,000 arficles and fwo novels. - Full profie

How Ta Properly Use A How T'o Properly Type How To Rename Your

Compreter M., Using A Com.. Computier
By Shawn Graver By Shawn Grover 2y Hhawn Grover

Fow to Shop for a Computer

Computer shopping can get daunting, especially when you don't know your keyhoard from a surtboard.
This article offers some help. -
By Jon Torrss | Published 31102007

How to Set Up Your Wireless Printer

_ This is a guide on how to s&t up a printer within a network so you can print in your network.
Ry Ramon Demingues { Pablishesd 422060

How to Connect Your Playstation 2 to the Internet

The PlayStation gaming console gives you the right to connect to the Internet to play some of their games
that are available for internet play.

By Soary Guod | Pubiished SITIZOUY

ADPpPX.
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Many longtime FC users trace the Microseft Windows® operating system ta the 1990 release of Windows 3.0, the first wideiy

popular version of Wirndows and the first version of Windews many PC users ever tried. However, Micrasoft initially announcert

the Windews preduct seven years garlier and released the first version in 1983, o Windows {verders &
Histars
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The Windows 1.0 product
pox featured e operating
systenv's new, tifed
windows and graphical
user Interfaca {GUL}.

.

Cthor Windows Procdugis

1985: Windows 1.0

The first vecsion of Windows previded a new software environment for developing and ruaning applications that use hitmap
gisplays and mouse pointing devices, Before Windows, vC nzers retied on the MS-DOSE method of typing commands at the C
prompt (C:\}. With Windows, users moven & mouse te point and click their way through tasks, such as stacding applications.

In addition, Windows usars could switch among sevesal concurrentiy running applications. The product included a sel af
desktop applicativns, including the M5-DOS file snanagement program, a calendar, card file, notepad, calculator, clock, and
telecommupications programs, which helped users manage day-to-day activities.

This eady Interface Hanager product preceded
the Wirdows 1.0 GUT.

o Topsfpage

1987: Windows 2.0

Windows 1.0 tgok advantags of the impraved processing speed of the ntel 286 processor, expanded mamary, and inter-
application communicaligr capabilities made possible through Dynamic fata Exchiange {DDE}. With improved graphics support,
users cowd now overfap windows, tontrol screen layout, and use keyboard combinations to mova rapidly through Windows
operations. Maay developers wrote their first Windows—based applications for this release.

The fallow-up release, Windows 2,03, touk advantage of the protecter mode and extended memosy capabilities of the Intel 386
processor, Subsequent Windows refeases contirucd to Improve the spend, reliabliity, and usability of the PC as well as intesface
design and capabilities.

< Top 9f Faye.

1990: Windows 3.0

The thicd major refease of the Winduws platform frem Micresoft affered improved perfanmance, advanced graphics with 10
cotors, and Tl support of the more pewecfid [ntel 386 processor. A new wave of 306 PCs halped drive the pepularity of
Windows 2.0, which offered a wide range of useful features ard capabilities, including:

» Program Manager, File Manager, and Pring Manager.
« A completety reviitten appiication development eavirenment.
» An improved set of Windows icons.

The popularity of Wintlows 3.0 grew with the retease of a new Windows soltware development kit (SDK), which helped softeare
developers focus more on writing applications and less on writing device drivers. Widespread acceptance among thivd-party
hardware and software developers helped fuel the success of Windows 3.6.

2
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The new File Manager In Windows 3.0

4 Top of pays

1993: Windows NT 3.1

When Microseft Windoves NT® was releasad to manufacturiag on July 27, £993, Microsoft met an impurtant midestone: the
comgpletion of a project begun in the fate 1980s to build an advaaced new gperating system from scratcls, “Windews NT
represants notking less than a fundamentat changs in the weay that companies can address their business computing
reguirements,” Microseft Chairman Bl Gates said at its release.

L thot change is represeated in the praduct's name: “NT" stands for new techrology . Ta maintain consistency with Windows 3.1,
a wall-established home and business operating systen al the time, the new Windows NT oparating systein agan with version
3.1, Unfike Windows 3.1, however, Windaws NT 3.1 was a 32-bil operating system,

Windows NT was the first Windows operating system to combing suppart for high-snd, clisht/server business applications with
the industzy's leading personal productivity applications. [t was initially available in both a desktop {workstation} vession and a
sarver versian called Windows NT Advanced Server. Yhe desktop version was well received by developers because of its
security, staldity, and Microseft Win32@ application programnring intaface (API)—2 combination that made it sasier to
support pewerful programs. The resuk was & sirategic business platiorm that could also funciion as a technical workstation to
run high-engd enginearing and scientific applivations.

windows HT 3.1 contained overlapping windaws and other features
similar to Windows 3.1.

1t addition, the operating system broke new ground in security, operating system power, perforinance, desktop scalability, and
refiability, New features included & praemptive multitasking scheduler for Windows-based applications, integrated netwerking,
domain server security, (¥5/2 and FOSIX subsystems, support for multiple processor architectures, and the MTFS file systam.

* Inp of page

1993: Windows for Workgroups 3.11

A supeeset of Windows 3.1, Windows for Workgroups 3.11 added peer-to-peer workgroup and domain networking support, Fer
the first time, Windows-based PCs were network-aware al becaene an integral part of the emerqging client/server computing
avolution.

Windows tor Woerkgralips was used in locat area networks (LANS) and on standalens PCs 2nd faptep computers. 1t added
features of special interest ta corporate users, such as centralized configuration and security, significantly knproved suppert for
Novell NetWare networks, and remote aceass service (RAS).

> Top 0 page

1994: Windows NT Werkstation 3.5

The Windows NT Workstation 3.5 relesse provided the highest degree of protection yet for critical business applications and
data. With suppet for the OpenGt graphics standard, this cperating systam helped power high-end applications for software
development, engineering, financial aratysis, scientific, and bustness-critical fasks.

The product alse offered 32-bit pedformance #nprovemnents and better application support, including support. for NetWare file
and print sarvers, Other improved productivity features included the capability to use friendlier, long file paines of up te 255
chara(ters.

® Jap of page

1995: Windows 95

windows 95 was the successor to the three existing general-purpese desktop operating systems from Microsoft—V¥indows 3.1,
Windowes for Warkgroups, and MS-DOS. Windows §5 integrated 3 32-bit TCR/IP (Fransmissfen Control Protacol/Internet,
Protocos} stack far built-in Interael support, dal-up netwerking, and new #lug and Play capabitities thet made it easy for users
10 instait hardwace and software.

. i . Lo Appx. 16
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The 3%-bit aperating system also efferd enhanced multimedia capabilities, mare powerful Featyres for mahile computing, and
integrated networking,

& Tug uf oage

19956: Windows NT Workstation 4.0

This upgrade to the Micresoft business deskioyy operating system brought increased case of yse and simpidisd managementk,
higher network throughprut, and teols for develuping and managing intranets. Windows NT Workstation 4.0 ingluded the
popular Windows 95 user interface yet provided improved netwecking suppart for easier and more securs access to the Enternst
and corparate intraness.

In October 1998, Micrusoft annaunced that Windows NT wouid ne lenger carry tha initials §T 2nd that the next smajor version of
the business operating system would be called Windows 2000.

+ Jop.uf_page.

1998: Windows 98

Windews 98 was the upgrade from Viindows 95. Described as an aperating system that “Works Betler, Plays Better,” Windows
8 was the first varsion of Winduws designed specificaily for consuimers.

Witk Windows 98, users couid find information more easily oa their FCs as well as the Internet, Other «ase -of-use
impravenents included the ability th open and close agplications mare quickly, support For reading DVD discs, 2nd support for
universal serial bus (USB) devices.

%+ Fop o jage

1999: Windows 28 Second Edition

Windows 98 SU, a3 it was often abbreviated, yas an incremental update to Windews 8. It offered consumers a variety of new
and enhanced hardware campatibility and Internet- related features.

Windows 98 SE helped imprave uzsers' online exparience with the Taternat Explorer £,0 trowser technology and Micresoft
Windaws NetMeating®® 3.0 ranfarencing software. Tt alse included Micresoft DirectX® ART f.%, which provided improve
support for Windews muftimedia, and offere¢ homs astworking capobilities threugh Internet connertion sharing (105G,
Windows 98 SE was also the first consumer eperating systen: from Microseft capable of using devire diivers that also worked
with the Windows NT business operating systam.

% Top of page

2000: Windows Millennium Edition {Windows Me)

Designed for home cormputer users, Windows Me offerrd CONSUMErs MUMErOUS usic, videa, and hame networking
eghancements and relialsity improvements,

For example, to help consumers troubleshoot their systems, the System Restore feature et irsers #0ll back their PC software
configuration to a date or Hme before a problem occured. Windows Movie Maker provided users with the: toots to digitaily edit,
save, and share heme videos. And with Microsoft Windows adia® Prwyer 7 technalogies, users could find, arganize, and play
digitat media easily.

Viindows Me was the last Microsoft eperating system to be based on the Windews 95 code base. Microsolt gnnounced that all
future operating system products would be based on the Windows NT and Windows 2000 kernel.

5 Tof e

2000: Windows 2000 Professional

More than just the upgrade to Windows NI° Workstation 4,0, Windows 2000 Profassional was also
designed to repface Windows 95, Windows 98, and Windows HT Workstation 4.0 on all business
desktops and laptops. Built on top of the proven Windows N1 Workstation 4.0 code base, Windews
2000 added major improvements in raliability, case of use, Intemet conpatibility, and sepport for
mobile computing.

Among olher improvements, Windows Z00¢ Professional simplified bardware instaliation by adding
support for a wide variety of new Plug and Play hardware, inchuding advanced aetworking and
wireless products, USB devices, [EEE 1394 devices, and infrared devices,

+ I9p.qf paye

2001: Windows XP

With the release of Windows XF in Outoler 2001, Microsoft merged its two Windows operating system lines far consumers and
businesses, uniting them araund the Wiadows 2000 code base.

The "XPT in Windows XP stands for “experience,” symboizing the innevative experizqces that Windows can offer to personal
computer users. With Windows XP, home users can work with and enjoy music, movies, messaging, and phigtes with thedr
computer, white business users can work smarter and faster, thanks to new technical-support techrology, a fresl user
interface, and many other improvements that make it easier to use for o wide 1ange of tasks,

For more information about the experiences made simpter by Windews XP, ses the overview and hiow 10 articies on the
Amazing Windowes Experignce site, For maore areduct information, see the Windews XP Wab site. Fuor miore information about
rew technologles designed for Windows XP, sea the Windowsg X2 Yechastogins History page.

2001: Windows XP Professional

Windows XP Professional brings the soli¢ foundation of Windows 2000 to the PC desktop, snhancing reliability, security, and
perfarmance, With 2 fresh visuzal design, Windows P Professional includes features for busipess and advanced home
compuiing, including remote daskiep support, an encrypting file system, and system restore and advanced netwarking
features. Key enhancements for mobite users include wireless HOZ,1x netwosking suppart, Windows Messenger, and Remote
Assistance.

For maore information, see the Windows XF Professional Web site.

2001: Windows XP Homea Edition

windews XP Hame Edition offers 2 clean, simplified visual design that makes Irequently used features more accassible.
Designed for bueme users, the product offers such pohancements as the Network Setup Wizard, Windows Madia Player,
Windows Movie Maker, and enhanced gigital photo capabilities.

Far nwore information, see the ¥Windows XP lome §difier Web site,

erosoft com/windows/Winl] MR
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2001: Windows XP G4-bit Edition

Windows XP 64-8it Edition satisfies the areds of power users with warkslations that use the Intel

,{%é%r Tanium 64 -bik processor. The first 64-bit chiens operating system from Microseft, Windows KP 64-Bit
e F i'f ﬂ Edition is designad for spavialized, 1echnical workstation users who reyuire large amounts of memory
Windoﬁ'sxp and fleating point performance i areas such as movie special effects, 30 animation, engiugering,
£4-51 Egition and scientitic applicationg.

For mare information, see the Windows X G4: hit Edition Web gite.

2002: Windows XP Meadia Center Edition

For hame cormputing and eatertaloment, Microsalt released the Windows
%P Media Center Edition operating system in October 2002 for speciaiized
media center POs.

.@{ﬁf %dﬂwsxgl With all the henefits «f Wiidows X Professional, Media Center Bdition
ﬁ Hiedia Corter Edtion 2dds fun digitl madia and artertainment eptions, enabling hame users ta
browse the Internet, watch Hve television, communicale wilh fiiends and
family, eojoy digital music and video collections, watch DVDs, and work
frem home.

For aiore informatlon, see the Windows XP Media Ceodar Edition Web site.

2002: Windows XP Tablet PC Edition

The fong-held industey vision of mainstream pen-based computing became a reality when Microsoft
unveiled the Windows X2 Tabfet PC Edition in November, 2002, The logical evolution of actekook
computers, Tablet PCs include a digital pen for handweiting recogaition capabilities, yet can be used
with & keyboard ar mouse, 100,

1y addition, users can run their existing Windows XF applications. The riesudl i a computer that is
mgre versatile and mobite than traditional actebeok POs.

For mare infarmation, see the Windows X# Tables PC Edltion Web site,
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Mentor Technologies Limited Partnership, General Partner Mentor Technologies, Inc.,
Appellant, vs. Roger W. Tracy, Tax Commissioner of Ohio, Appeliee.

CASE NO. 94-A-1058 {SALES & USE TAX)
STATE OF OHIO -- BOARD OF TAX APPEALS
1995 Ohio Tax LEXTS 1035

August 25, 1995

[*11
APPEARANCES:

For the Appellant - Ronald W. Gabriel, Fames McArdle Mattimoe, Porter, Wright, Morris & Arthur, 41 South High
Street, Columbus, Ohio 43215

For the Appelles - Betty D. Montgomery, Attorney General of Ohio, By: Steven L. Zisser, Assistant Attorney Gen-
cral, State Office Tower, 30 East Broad Street, 16th Floor, Columbus, Ohio 43215

OPINION:
DECISION AND ORDER

This cause and matter came on to be considered by the Board of Tax Appeals upon a notice of appeal filed herein
on September 29, 1994, by the above-named appellant from a journal entry of the Tax Commissioner. Therein, the Tax
Commissioner adjusted the sales and use tax liability and associated penaltics assessed against appeliant based upon
objections raised in appellant’s petition for reassessment.

The matter was submitted to the Board of Tax Appeals upon the notice of appeal and the statutory trauscript certi-
fied to the Board by the Tax Commissioner. In licu of appearing at a hearing before the Board, the partics hereto filed
“Stipulations of Fact" (hereinafter "stipulations"}, followed by briefs, which shall also be considered as part of the re-
cord.

Appellant Meator Technologies Limited Partnership, General Partner Mentor [*2] Technologies, Inc, (hereinafter
“Mentor") provides computer training courses to individuals and businesses in Ohio. As set forth in the stipulations,
" Appellant hereby waives and concedes all issues raised jn its notice of appeal except whether the transactions listed on
Exhibit A are subject to the Ohio sales tax." Specifically, Exhibit A contains a list of appellant's clicnuts to which it pro-
vided "Disk Operating System” (hereinafter "DOS") training classes.

Appellant was assessed by the Tax Commissioner on all of the DOS iraining classes that it offered during the audit
period, specifically July 1, 1988 - December 31, 1991, pursuant to the provisions of R.C. 5739.01 (B)(3)(¢), 5739.01
(Y)(1), and further, Ohio Adm. Code 5703-9-46 (A)(6). R.C. 5739.01 (BY3)e) provides the following;

"(B) 'Sale’ and 'selling' include all of the following transactions for a consideration in any manner,
whether absolutely or conditionally, whether for a price or rental, in money or by exchange, and by any
means whatsocver:

o ok ok

"(3) All tansactions by which:

"(¢) Automatic data processing and computer services are or are to be provided for use in business
when the true object of the transaction [*3] is the receipt by the consumer of automatic data processing

Appx.19
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or computer services rather than the receipt of personal or professional services 1o which automatic data
pracessing or computer services are incidental or supplemental. * % *"

R.C.5739.01 (Y)(1) defines uutomatic data processing and computer services in the following manner:

"(¥)(1) "Automatic data processing and computer services’ means: processing of other's data, includ-
ing keypunching or similar data entry services together with verification thereof; providing access (o
computer equipment for the purpose of processing data or examining or acquiring data stored i or ac-
cessible to such computer equipment; * * * and training of computer programmers and operators, pro-
vided in conjunction with and to support the sale, leasc, or operation of taxable compuier equipment or
systems. 'Automatic data processing and computer services' shall not inchade personal or professional
services.”

Finally, Ohio Adm. Code 5703-9-46 (A)(6) provides that:

"Training' means instructing computer programmers and operators in the use of computer equipment atd
its system software. It does not include instruction in the use of application [*4] software or other result-
oriented procedures.”

Based upon the foregoing provisions, appeliant contends that “To be taxable, training must meet two criteria. First
it must be provided to computer programmers and operators. Second, it must be provided in conjunction with and to
support the sale, lease, or operation of taxable computer equipment or systems. * * ¥ Appellant's training meets neither
of the above two criteria, and therefore does not fall within the definition of a taxable ‘computer service.™ Specifically,
appellant argues that it was not fraining computer programmers or operators, but simply individuals who wse computers
in their daily work. Next, Mentor contends that it did not provide its training in conjunction with or to support the sale,
lease, or operation of laxable computer equipment or syslems, as the training it provided was independent of any other
transaction and occurred "in conjunction with nothing."” (Appellant's Brief, p. 3) (emphasis in original)

The appellec Tax Commissioner agrees that the training must meet both of the above-named criteria, and, finds that
it clearly does. FirsL, he argues that Mentor provided training to "computer programmers [*5} and operators™ because
he defines operators as anyone who "operated computers in the performance of their duties for their employers, who
were the castomers of Appellant.” {Appellee's Brief, p. 3) He then cites to both The Oxford Encyclopedic English Dic-
tionary and Webster's New World Dictionary, Second College Fdition for the plain English or common usage defini-
tions of "operator”, that is, "a person operating a wmachine, ¢tc." or "a person who worls some machine *#*." The Tax
Commissioner concluded that "The individuals who received training from Appellant operated computers in the course
of their employment, and are therefore operators within the meaning of the statute.” (Appellee's Brief, p. 5)

Next, appellee argues that "The trainees received the DOS training in conjunction with and to support the operation
of computers. * * * There can be no question that this training was provided 'in association’ with the operation of com-
puters: the individuals trained were the persons who operated the computers, and the training belter enabled them to do
s0. * * * The instant training clearly supports the operalion of a computer, because it better enables the operator {0 opex-
ate the |[*6] computer.” (Appellee's Brief, p. 6}

Clearly, the parties' vastly different interpretations set forth in their respective arguments demonstrate the ambigu-
ous nature of the statutory and code sections under consideration. When attempting to glean what the legistature in-
tended when enacting such sections, we recall that "As a general rule of statutory construction, when the langnage of a
taxing statute is ambiguous, then such ambiguity must be interpreted and should be resolved in favor of the taxpayer.”
B.F. Goodrich Co. v. Peck (1954), 161 Ohio St. 202, paragraph three of the syllabus; see, also, Culf Oil Corp. v. Kosy-
dar (1975), 44 Ohio St. 2d 208. Moreover, we look to R.C. 1.42 which provides, in pertinent part, that:

"Words and phrases shall be read in context and construed according to the rules of grammar and com-
mon usage. Words and phrases that have acquired a technical or particular meaning, whether by legisla-
tive definition or otherwise, shall be construed accordingly.”
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Herein, we first find that the terms "computer programmer or operator” have acquired a technical meaning, and, as
such, the definition of "computer operator”, as utilized by the Tax [*7] Commissioner, is far too general and overreach-
ing, when applied to the sections under consideration. In his own brief, the Tax Commissioner cited, at length, to a defi-
nition of "computer operator” set forth in The Dictionary of Occupational Titles wherein he argues that "the definition
of operator includes such pedestrian and non-technical activities as loading paper into a printer and data entry by key-
board,” and, as such, an operator is not a position involving great technical expertise or knowledge. (Appellee's Briet, p.
4) This Board does not agree.

Initially, when we consider the context in which the phrase "computer operator” is used, this Board notes that it is
stated in conjunction with the phrase, "computer programmer." Undeniably, a computer programmer is an individual
with some level of expertise in the coding of programs used to run a computer. Clearly said phrase connotes a very
technical position, both inside and outside of the computer industry. Therefore, by coupling that phrase with "computer
operator”, this Board considers that the phrase "computer operator” attains the same technical connotation, indicating a
specialized position within the computer science [*8] industry. In addition, this Board does not agree with appellee
when he argues that the definition set forth in The Dictionary of Occupational Titles is "pedestrian and non-technical,”
On the contrary, said definition indicates a fevel of specificity and technicality in job duties, above and beyond what an
individual who generally uses a computer in his or her everyday job duties would require. Clearly, the mdividual who
would meet the standards set forth in said definition would have to have a higher level of training and nnderstanding of
the compuler; a computer operator, by the terms of said definition, would have to understand the operations of the com-
puter and be able to not only utilize the computer to complete his or her job effectivety, but also be aware of methods by
which problems with the equipment can be corrected.

Accordingly, this Board finds that based upon the foregoing interpretation by the Board as well as the stipulations
submitted by the parties which indicate that "The individuals who received training from Appeliant were not computer
programiers; however, they operated and used computers in the course of their employment with Appellant's custon-
ers histed [*9] on Exhibit A," this Board finds that the training provided by the appellant to its customers was not given
to "computer programmers and operators,” as was intended by the statutes and code uader consideration. Having deter-
mined that appeltant’s training does not meet the first criteria for taxability, as set forth carlier, we need not address the
remaining criteria.

Therefore, for the foregoing reasons, il is the decision of the Board of Tax Appeals that the final order of the Tax
Commissioner, must be and hereby is reversed with regard to the taxability of the transactions lisied on Exhibit A in the
Notice of Appeal. All other specifications of error have been waived, as noted herein.

Legal Topics:
For related research and practice materials, see the following legal topics:

Tax LawState & Local TaxesAdministration & ProceedingsJudicial ReviewTax LawState & Local TaxesSales Taxlm-
position of TaxTax LawState & 1.ocal TaxesUse TaxI"ailure to Pay Tax
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Ohio Department of Taxation Information Release

PP 2003-01 - New Valuation Schedule for Stand-Alone Computers - February 14,
2003

The purpose of this information release is to explain the new personal property tax valuation schedule for stand-
alone computers. The new true value schedule can be used for stand-alone computers beginning with the 2003
tax year. The new true value schedule cannot be used for tax years prior to 2003. Ohio Revised Code sections
5711.18 and 5727.11, along with Administrative Rules 5703-3-10 and 5703-3-11, provide the authority for the Tax
Commissioner to issue modified true value schedules that only apply on a prospective basis for all personal
property, including public utilities.

Stand-alone computers include computers, as well as related hardware and peripheral equipment, used for
general business purposes such as data processing, payroll, tracking sales data, maintaining accounting
information and tracking orders (hereinafter referred to as qualifying computer equipment). Qualifying computer
equipment excludes computers and related equipment used as part of the manufacturing process or point of sale
equipment, or computers and related equipment used directly in the rendition of a public utility service. Computers
and related equipment used in these processes will continue to be valued using the appropriate valuation
schedule.

The new schedule for qualifying computer equipment, including those previously purchased, is as follows.

AGE OF TRUE VALUE
COMPUTER PERCENTAGE
OF CRIGINAL

(IN YEARS) cOST

1 75.0%

2 60.0%

3 45.0%

4 30.0%

5 OR MORE 15.0%

All gualifying computer equipment, whenever purchased, will be valued using the above schedule. For example,
when completing the tax return for tax year 2003, if a taxpayer has qualifying computer equipment it purchased in
2000, the taxpayer should determine the ftrue value of that computer equipment using a 45% valuation
percentage. If a taxpayer has qualifying computer equipment it purchased in 2002, the taxpayer should determine
the true value of that computer equipment using a 75% valuation percentage. :

Any questions can be directed to the Personal Property Tax Division at 614-466-3280 or the Public Utility Tax
Division at 614-466-7371.

Email this page | & Printer-friendly

htln://www.tax.ohio.g,ov/divisionslcoxmnunications/information releases/property/pp200... l%%()%g
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COMMENT: TANGIBLE OR INTANGIBLE - 1S THAT THE QUESTION? CONFLICT IN TIIE TEXAS TAX
CLASSIFICATION SYSTEM OF COMPUTER SOFTWARE
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SUMMARY:

. Assume that Jones Manufacturing Company, a high technology lirm, requires new computer software to meet its
expanding business needs and asks its corporate comnsel for advice regarding the legal consequences of the transaction.
_Whilc few states have considered the classification of computer software under personal property tax provisions,
Texas has had the opportunity to judiciaily determine whether compater software is tangible or intangible property for
both sales and property tax purposes. ... The cases cited by the court addressed whether computer software was tangible
or intangible property in the context of sales, use, and property taxation and concluded that sofiware was intangible
property. ... Currently, the rule in Texas regarding property taxation of computer software is fairly clear - computer
software is considered to be intangible property; therefore, it is not subject to personal property taxation, ... Thus, in
Texas, the same copy of computer software is regarded as both tangible and intangible property. ... Texas need not dis-
tort the definitions of tangible or intangible personal property merely Lo tax computer software. ... Due to these differ-
ences between canned and custom sofiware and the subsequent valuation problems, Texas should adopt the canned ver-
sus custom distinction and tax only canned computer software. ... Once that decision is made, Texas does not need to
determine whether computer software is tangible or intangible property. ...

TEXT:
[*871]

1. Introduction

Assume that Jones Manufacturing Company, a bigh technology firm, requires new compuier soflware to meet its ex-
panding business needs and asks its corporate counsel for advice regarding the legal consequences of the transaction.

nt If the corporate counsel advises Jones that there will be no legal consequences and Jones subsequently purchases
[*872] various types of sofiware from a vendor, n2 this attorney may later be confronted with an angey client who has
just received an expensive tax bill for the software. n3 Frequently, counsel for buyers or licensees of software, such as
the atlorney in this hypothetical, will overlook the state and local tax consequences of the transaction. n4 This mistake
can be guite costly as taxes can add thousands of dollars in extra expenses. n3 In order to avoid such a mistake, attor-
neys must be aware of the current tax law.  n6 However, having an understanding of current tax law and its applicabil-
ity is not enough - the tax lawyer must also be aware of the origin and evolution of the law of taxation. n7

[*¥873] The history of taxation can be described as the continuous battle among individuals and groups to achieve
their particular goal. n8 Specifically, many individuals and groups demand ower taxes while others insist on addi-
tional governmental expenditures. n9 State and local governments are continually eatangled in this struggle as they
attempt to raise enough revenue dollars to meet the demands of their constituents. n10 Taxing authorities have repeat-
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edly relied on property, or ad valorem, nll taxesasa [#874] revenue source. n12 In fact, in the United States, local
governments derive more than three-fourths of the tax revenue from property taxes. nl3

State and local governments tax both real and personal property. nl4 However, of the two, personal property is
taxed less often. n15 The reason it is taxed less frequently is because one category of persopal property, intangible
property, nl6 is generally not subject to taxation. ni7 Intangible [*875] property embraces such items as stocks,
bonds, promissory notes, and copyrights. n18 Conversely, tangible property, which is typically taxable, includes items
such as animals, clothes, funiture, jewelry, and motor vehicles. nl9

Classifying property as tangible or infangible is a key issue in determining whether personal property will be taxed.
n20 Classification of software became an important issue shortly afier IBM revolutionized the world of computers by
pricing software separately from computer hardware. n21 Prior to IBM's 1969 policy change, computer software was
furnished free of charge because it was considered an inseparable component of the computer system. n22 Thus, IBM's
"umbundiing" of its computer systems not only shattered the general perception that hardwate and seflware [*876]
were inseparable, but it also led to the creation of a new and distinct form of property - computer sofiware. n23

In recent years, state and local taxing authorities have targeted computer software to enhance their tax bases. n24
OF course, such taxation has been met with strong disapproval from many corporations. n25 For these businesses, clas-
sifying computer software as tangible or intangible is quite significant because the classification could either save or
cost them vast amounts of tax dollars. n26 For example, if computer sofiware is deemed [*877] tangible property, it
would be congidered part of the business inventory 127 subject [o a property tax. Conversely, if computer software is
classified as intangible property, no such tax would apply. n28 Therefore, the classification of computer software is a
maltter worth debating.

For the past three decades, a number of states have judicially addressed the question of whether computer software
constitutes tangible or intangible property for sales, use, or property tax purposes. 129 While many ju [*878] risdic-
tions originally classified computer software as intangible property, n30 the current trend among states recently con-
sidering the issue is to deem computer software tangible property. a31 Computer software has generally been classi-
fied as tangible property in the context of sales and use taxation; n32 however, this classification is not as clear in the
area of property taxation. n33

[*879] While few statcs have considered the classification of computer software under personal property tax pro-
visions, 134 Texas has had the opportunity to judicially determine whether computer software is tangible [*880] or
intangible property for both sales and property tax purposes. n35 ‘T'exas first faced the issue of taxation of computer
software in First National Bank v. Bullock. n36 In First National Bank, the Texas Court of Civil Appeals held that
computer software was intangible property for sales tax purposes. n37 However, the Texas legistature reversed the
decision of the court by changing the sales tax code to reflect compulter software as tangible properly. 038 Thus, com-
puter software becane subject fo sales taxation. n39

More recent debate concerns property taxation of computer software. n40) Texas first addressed the classification
of computer software in the context of property taxation in 1996. n41 In Dallas Central Appraisal District v. Tech Data
Corp., 142 the Dallas Court of Appeals ruled that computer sollware was intangible property, thus not taxable. n43
However, the question remains whether the Texas legislature will overrule the decision [*881} of the court, once again
making computer software taxable tangible property. n44

This Comment evaluates the tax classification of computer software in Texas under recent statutory provisions and
case law. Part II begins by outlining the classic definitions of real, personal, tangible, and intangible property. The dis-
cussion continues with a review of the development and evolution of property taxation in the United States. Part HI ex-
amines the definition and various types of computer software and then addresses the legal issues surrounding the taxa-
tion of computer software. Part [V evaluates the methods used to assess the value of computer software as well as the
problems inherent in software vatuation. Part V presents the conflicting approach Texas has taken in classilying com-
puter software, Finally, part VI proposes that the Texas legislature decide not whether computer software constitutes
tangible or intangible property but rather whether computer software should be taxable or not taxable.

11. Properly Taxation

A. Property Defined

Property embraces everything that is or may be subject to ownership. 045 Traditionally, property has been classificd
as either real or personal. 146 Real property refers to land. what is affixed to the land, and the rights associated with
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the land. 147 Under the broadest definition, personal property consists of anything that is subject to owmership and
does ot fall within the denomination of real estate. 148 Further, personal property is divided into two categorics: fan-
gible or intangible. n49 Tangible property is "property which is touchable and has real [physical] existence." n50
Typically, tangible property includes items that can be felt or touched, such as [*882] animals, furniture, and merchan-
dise. n51 Conversely, intangible property is "property which cannot be touched because it has no physical existence.”
152 Additional examples of intangible property include claims, interests, and rights. n53 Under the law of taxation,
intangible property also refers to property that "has no intrinsic and marketable value, but is merely the representative or
evidence of value." n34

B. Property Tax Development

Since colonial times, the United States has taxed property. n35 The American colonies first began to rely on property
taxes as a revenue source afler winning the right to levy taxes from England. 056 The tax levied was only on specific
jiterns of property. n57 As the nation grew, individuals and other entitics grappled for favorable tax treatment. n58 In
order to resolve this growing disharmony, many states attempted to establish a fair and uniform systern of taxation by
implementing a single tax rate applicable to all property. n59 This need for equality and uniformity led to a [*883]
change in property taxation, n60 as all personal property, both tangible and intangible, became the object of ad
valorem property taxation, n61

However, the general and uniform property tax failed to accomplish the goal of taxing all property equally. 162 In
particular, taxpayers realized that intangible property was difficult to identify and casy to conceal. n63 As a result,
avoidance of the personal property tax became the norm rather than the exception. né4 To prevent intangible property
from escaping taxation, stutes expended a significant amount of resources locating and un [*884] covering hidden
property. n65 Additionally, a few states lowered the applicable tax rate in order to cajole taxpayers to reporting the
intangible property they possessed. n66 Despite these efforts, most states failed to halt the increasing evasion of the
property tax. n67 Consequently, the uniformity movement and the effort to tax intangible property created an ineffi-
cient and ineffective tax system. n68

In order to solve the problems created by the uniformity movement and avoid penalizing those who voluntarily paid
taxes, many states adopted the classification theory of property. n69 The resulting differentiation between types of
property led to the passage of statutes and constitutional amendments excluding intangible property from the scope of
ad [*885] valorem property taxation. n70 This exclusion meant that taxing authorities could focus their collection
efforts on property that was more easily identifiable. n7} This change in propetty taxation caused by the classification
movement still exists because most jurisdictions do not levy a property tax on intangible personal property. 172

Despite the etforts to reform the systern, the revenue generated by the property tax has declined in the twentieth
century. 173 One reason for this decline lies in the changing nature of the wealth tax base. n74 When the property tax
first developed, agrarian culture was preeminent because [*886] land constituted the paramount form of wealth. 073
By contrast, today wealth is frequently evidenced by rights, relationships, and status. n76 This new type of wealth is
intangible; thus, it is generally not subject to praperty taxation. n77

Another reason for the reduction in property tax revenue Hes in two important twentieth century events, the Great
Depression and World War Il. 078 The Great Depression impacted the property tax by causing the subscquent creation
of homestead and personal property excmptions as well as additional rival taxes. n79 World War I furthered the con-
clusion of the dominant property tax by requiring different types of taxes to meet the growing demand for increased
revenue., n80

Although the overall prominence of the property tax has croded, states still rely on it to raise revenue. n&1 Real es-
tate commonly forms the bulk of [*887)] a state's property tax basc. n82 In conlrast, tangible personal property taxes
arc more limited in scope because exemptions are typically provided for "personal” tangible property or tangible prop-
erty not producing income. 83 In this regard, taxing authorities arc frequently secking new forms of property to fur-
ther enhance the tax base as well as to meet the ever increasing demands on government expenditures. 084 lt is there-
fore no surprise that taxing authorities are considering taxing computer software as a way to raise much needed revenue.
n83

[, Computer Software Taxation

A. Computer Software Defined
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Before considering the taxability of computer software, an understanding of its basic characteristics is required. Com-
puter systems are defined [*888] as machines that process information. n86 Generally, they are composed of two
components, hardware and software. Hardware is the physical equipment that comprises the computer system. n87
Computer software, a generic name for computer programs, directs the hardware in performing the required tasks. n88
This definition of computer software is merely one of scveral definitions. It has also been defined as the "total data
processing expenditures Jess hardware, communications and supply costs,” as well as "the total data Processing person-
nel costs plus the costs associated with the purchase or lease of computer program developed by outside organizations."
189 The broadest definition of computer sofiware embodics [*889] everything that is not hardware. 090 Unfortu-
nately, courts, legislatures, and the computer industry have not adopted a single definition. Fach entity operates with its
own concept of computer software, which further frustrates the issue of whether computer software is taxable property.
n91

B. Types of Computer Software
1. System, Utility, and Application Software

Despite the difficulty in creating a single definition for computer software, three categories have generally beca recog-
nized. n92 The first category, systems or operational software, controls the overall direction of the computer system.
193 This software tells the computer how to start programs, how to communicate with various hardware devices, and
how to perform other basic operational functions. n94 Such software programs [*890] are fundamental to the opera-
tion and maintenance of the computer system. 195 Thus, operational software is perceived as a permanent and neces-
sary component of the computer, and is often purchased with the computer system. n96

The second category of computer software includes utility software. This type of software comsists of a variety of
general purpose programs that allow the user to sort, transfer, and manage data. 197 In addition, utility software in-
cludes compilers, which translate human-written programs into a language the computer can comprehend. n98 This
type of software is frequently considered a derivative of system software. n99

The third category, application software, consists of programs that are designed to petform specific functions.
1100 This type of software chables [*891] the computer user to communicate with the equipment. nl101 Application
software is often deseribed as a task or user-oriented program that makes computers more versatile. nl 02 An example
of application software is & word-processing or accounting progrant.

Some state legislatures and courts have distinguished between system and application sofiware for purposes of
property tax assessment. nl103 For example, California, Kansas, and Ohio impose a property tax only on system or
operational software, and not application software. nl04 Other states, however, have made a different distinction. In-
stead of differentiating between system and application software, they draw a distinction hetween canned and custom
software. nlls

[*892]

2. Canned and Custorn Software

A canned software program, which is also called "off-the-shelf" or "prewritten” software, is one that is sold to multiple
users 11106 and does not contaln a future service element. n107 Service is nonexistent with canned software because
the seller is not obligated to perform any future update or maintenance services, and no individnalized labor of the seller
is directed toward any specific buyer. nl108 In addition, canned software is sold "as is" at the retail level and Is con-
veyed to the purchaser through a number of mediums, including computer tapes and disks. nl09 Typically, the sale of
canned software is subject fo a restrictive license, permitting only the purchaser to use the software under certain condi-
tions. 0110 Thus, the purchaser of a canned program "receives few rights other than the use of the program and posses-
sion of the medium upon which it is stored or transferred." nlll

1n contrast, custom software is written for one user according to that user's specifications n! 12 and contains a ser-
vice element. n113 In a typical [*893] case, the software vendor asks system engineers to create Custom programs
that comply with the user’s requirements, in addition to designing, implementing, and testing the programs and training
the user. 1114 This process leads 1o custom software stored on computer tapes or disks, combined with user manuals
and other documentation. nl15 Ownership of custom software is difficult to transfer, nll6 and it is not limited by the
same types of restrictions as canned software. nl17 The purchaser of custom software "bargains for the full bundle of
rights associated with the program, including the rights to use it on multiple machines, modify, copy, sell, lease and

AppX. 26



Page 5
29 8t. Mary's L. J. 871, ¢

otherwise transfer the right to use the custom program.” n118 Of course, the purchaser of custom software pays much
more for this set of rights than the buyer of canned software pays for a restrictive license. nll9

A number of states distinguish between canned and custom software when levying taxes. n12{ States that adopt
this distinction largely conclude {#894] that canned software is taxable tangible property while custom soffware consti-
tutes nontaxable intangible property. n121 However, a problem regarding canned and custom software arises when a
customer purchases an off-the-shelf program that has been slightly modified or customized. n122 For taxation pur-
poses, the courts must determine whether this modified off-the-shelf program should be classified as canned or custom
software. This determination is difficult to make because this soflware does not fit neatly in either category. ni23

[*895] A few states have chosen to tackle the issue of modified or customized canned software in the context of
qales taxation. ni24 For example, in 1977, Temmessee modified its sales and use tax law to provide that tangible per-
sonal property specifically included customized computer software. 1125 In United Design Corp. v. Oklahoma Tax
Commission, nl126 the Oklahoma Supreme Court recognized that customized software is subject to sales taxation.
n127 Recently, a bill was unsuccessfully proposed in North Carolina, suggesting that software with over half of its cost
derived from modifications be exempt from the state's sales tax. 0128

C. Taxability - Tangible v. Intangible

Courts and legislatures are often faced with the difficult task of determining whether particular types of computer soft-
ware, such as system, application, canned or custom software, are taxable. n129 In making this determination, courts
must first evaluate whether computer software is [*896] tangible or intangible personal property. n130 Courts have
made this distinction by employing various lines of reasoning.

1. Lines of Reasoning

One of the first lines of reasoning the courts embraced was the "know ledge" rationale. 1131 This rationale concluded
that the intangible know ledge contained within the tangible medium was the significant factor for tax purposes. n132
Tn other words, the information on the tangible medium, such as a punch card, magnetic lape, or disk, which was trans-
ferred to the computer system, was simply intangible knowledge. nl33 Therefore, the [*897] tangitde medivm was
"merely incidental to the purchase of the intangible knowledge and information stored on the tapes.” ni34

This rationale was employed in District of Columbia v. Universal Computer Associates 1135 when the court con-
cluded that the material of the punched cards was of insignificant value compared to what was actually paid for, the
"intangible value of the information stored on the cards.” nl136 The knowledge rationale was also applied by the court
in Commerce Union Bank v. Tidwell n137 to reach the same conclusion as Universal Computer Associates - computer
software constitutes nontaxable intangible property. n138 In Commerce Union Bank, the Tennessee Supreme Court
concluded that what the buyer had purchased was intangible knowledge and not a tangible medium. ni39

Subsequently, courts expanded on the theory behind the knowledge rationale by further focusing on computer soft-
ware's two components, the physical storage medium and the knowledge and information contained on that medium.
‘The result was the creation of the "cssence of the transaction” test. n140 This test maintains that when the transaction
is, "in essence,” the purchase of an intangible item, the transaction is exempt from taxation. nl41 The “essence of the
transaction” test looks at what is [¥898] being purchased, a tangible medium or intangible knowledge. ni42 In First
National Bank v. Bullock, a Texas court applied this test and concluded that the computer software involved was intan-
gible personal property. n143 The court beld that "the essence of [the] lransaction was not the four tapes, but, instead,
the purchasc of the computer process, an intangible.” ni44 An Ohio court of appeals reiterated the Texas court's point
when it concluded in Compuserve, Inc. v. Lindley n145 that the primary purpose in purchasing computer software is (o
receive the intangible information and not the inexpensive tangible medium. nl46

Another test employed by courts in software tax cases is the "relative value" test. nI47 This test also recognizes
that the sofiware development process involves both tangible and intangible clements. n148 Although a tangible me-
dinm is used to store and transfer intangible knowledge, most [¥899] of the software product consists of the intelectual
content. n149 Under this test, the tangible medium is simply a nominal and incidental cost to obtaining the desired
information. n150 For example, computer software selling for § 50,000 might be stored on tapes or disks that cost
50. The discrepancy in value indicates that the purchaser, who pays $ 50,000, is actually buying knowledge and infor-
mation rather than a physical product.
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The fourth test, the "mode of transmission," is frequently employed by courts. nl151 This test proposes that when
“the knowledge can be conveyed from the seller to the buyer without the usc of a physical medium, the transaction in-
volves the sale of intangible property.” n152 In Chittenden Trust Co. v. King, nl153 a Vermont court held that regard-
Jess of the way the software could have been transferred, the way in which it was transferred was controlling, nl54
Thus, in states using the mode of transmission test, software transferred electronically by modem might escape property
taxation while those who obtain software on diskettes will not avoid the tax assessor's claims. n1535 One conunentator
has suggested that the mode of [*900} transmission test is limited in that it "examines the tangibility of property [only]
at the time of transmission.” n156 Accordingly, this test is not helpful in the realin of property taxation because, unlike
a sales tax, the property tax is typically imposed annually and does not concentrate on the transfer of the properly.
nl37

2. Analogy Arguments

In addition to using lines of reasoning to determine whether computer software is tangible or intangible property, courts
have analogized computer software to other various types of taxable property, including tilms, books, and audio cassetie
tapes and records. n158 These types of taxable property have much in common with computer software. 1159 For
example, the value of a film, book or audio recording lies in the intellectual and artistic content, not in the physical, tan-
gible medium upon which that [*901] content is transferred. nl60 Likewise, cormputer software's value is derived
from the knowledge contained within the computer disk or tape. nl6l

Despite this similarity, courts have drawn distinctions that undermine any legal comparison between computer
software and other taxable property. n162 For example, in Commerce Union Bank v. Tidwell, the court drew two criti-
cal distinctions between film and computer software. 1163 First, the court concluded that the storage mediums, disks,
and tapes were not crucial to computer software, unlike film where the celluloid upon which movie recorded was "a
crucial artistic ¢lement of the motion picture...." 1164 As the court has stated, "for without film there could be no
movie." 1165 Sccond, the court differentiated between film and software by contending that the medium upon which
the computer program was recorded could be returned to the seller or destroyed after the program had been run through
the computer. nl166 On the other hand, a movie film's value continued after the movie had been shown because it could
be used over and over again. n167 Thus, the ability to reuse fitm but not computer software led the court to conclude
that computer software was intangible property. nl68

Another manner in which courts have found that computer software differs from films, records, and books is that
the latter three items can be used immediately npon purchase. Before software can be used, it must [#902] be transiated
into a language that the computer can understand. n169 Due to this need for translation, sofiware is not immediately
perceptible to the senses, unlike films, records, and books, which are directly perceptible. 1170 Additionally, coutts
have pointed out that filins, records, and books need not be maintained after the initial sale whereas custom computer
software roquires periodic updating by the seller. nl71 Such distinctions have led courts to conclude that computer
software cannot be tangible property. ni72

By contrast, various courts have found weaknesses in these distinctions. Comptroller of the Treasury v. Equitable
Trust Co. 1173 was the first case to reject the analysis that other types of taxable personal property, such as films and
records, were not analogous to computer sofiware. nl74 The court suggested that prior courts incorrectly ignored the
similarities between the "machine readable” form of data on computer tapes and the "machine readable” character of
films and audio tapes. n175 The court also {*903] determined that, like a record, a softwarc tape does not surrender
its tangible character simply because its content is produced through intellectual effort. nt76 In essence, the court re-
fused to acknowledge any distinction made between a computer prograim recorded on a computer tape and rmusic re-
corded on a cassette tape. 1177

Chittenden Trust Co. v. King n178 followed Equitable Trust and also rejected the traditional distinctions drawn
between computer software and other taxable property. n179 According to the court, when assessing sales or use fax,
tapes containing off-the-shelf computer programs are indistinguishable from other taxable personal property such as
films, videotapes, books, cassettes, and records. n180 The court concluded that "the value lies in their respective abili-
ties to store and later display or transmit their contents” and a "computer software tape is no different.” n1871 Thus,
unlike previous courts, the courts in Chittenden Trust Co. and Equitable Trust used an analogy argument to support their
conclusion that computer software was tangible personal property. nl 82

3. Goods v. Services Distinctions
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In determining whether computer software is tangible or intangible, courts have dealt with another distinction - whether
the sale of computer software constitutes the sale of a good or a personal service. nl83 In general, if computer soft-
ware is deemed a product or a good, it is tangible [*904] property subject lo sales, use, and property taxation, nl184 1f
software is viewed as a service, however, 1t is considered intangible and not subject to these taxes. nl83

Services are not provided with the sale of unmodified canned programs that are available to the general public.
n186 However, custom software, which differs for each customer and is of no value fo the general public, is more likely
to be considered a service rather than a canned program because it involves personal attention provided by the seller
through maintenance and update services. n187 Also, with custom software, the value of the tangible medium is min-
ute in relation to the value of the services required to create that software: nl88

[*905] Because software contains elements of both goods and services, courts have developed several tests to
make a distinction between the two. 1189 One test is whether the transfer of the physical property is an indispensable
clement of the fransaction. n190 This test is similar to the "essence of the transaction” test. A second test compares the
value of the materials to the value of the services rendered. 1191 Another test, resembling the relative value test, asks
whether the item transferred has value only to the purchaser or whether the item can be sold to the general public, ni92

This good versus service distinction along with the various lines of reasoning and unalogy arguments have helped
courts to answer the difficult, yet key, inquiry surrounding taxation of computer sofiware. These methods have aided the
courts' decisions as to whether computer software is tangible or intangibie property. Today, a majority of these courts
have concluded that computer software constitutes tangible personal property. However, reaching that decision does not
completely resolve subsequent problems which arise when tangible property is taxed. For example, one significant
problem facing taxing computer software is the difficulty in valuation.

[*906]

1V. Valuation of Computer Software

Valuation of property for taxation purposes is a difficult task, and valuation of computer software is no exception.
n193 Assessing the value of compuler software is complicated by its nature and the different elements its cost can en-
compass, including development and future services. 1194 Be [#907] cause most states do not intend to assess a prop-
erty tax upon future services and rights, particularized valuation methods must be developed for computer seftware in
order to avoid overvaluation and unnecessary tax payments. nl95

No one method of valuation has been universally accepted. 1196 In fact, most state tax regulations are sifent as to
the appropriate guidelines for assessing the value of computer software. 1197 Nevertheless, the three major approaches
to valuation have been used to ascertain the value of computer software: the fair market approach, the income approach,
and the [*908] cost approach. n198 Generally, the type of method employed will depend on the software being val-
ued.

~ The fair market approach values software based on what identical or similar software would sell for on the open
market. 1199 Establishing the value of software, therefore, depends upon the assessor's ability to locate readily avail-
able software in the market that has similar or identical features and characteristics to the software being valued. n2(0
Thus, the fair market approach applies easily to canned soflware that performs general functions such as accounting,
database management, or wordprocessing because comparable programs are easily located. n201 On the other hand,
this approach does not work well with custom software because it is designed specifically for a particular user; there-
fore, equivalent software is extremely difficult to locate. 1202

[*909] When using the fair market approach, tax assessors commonly employ one of four methods to determine
the fair market value. The first method strives to determine how much the software or software of a similar function
would sell for between "a willing seller and a willing buyer in an arm's-length transaction.” 1203 The second method
uses the vendor's List price, which takes into account any accumulated depreciation. n204 The third method utilizes the
actual price minus any depreciation. 12035 The fourth method determines the value based on the cost to reproduce the
computer software, taking into account current prices for labor and services. n206 Determining which of these four
methods is utilized to ascertain fair market value depends on the type of property being assessed. n207

In contrast, the income approach, which is commonly used with commtercial real estate, is based on the "present
value of the income stream generated over the cconomic life of the taxed item.” 1208 When applying [*910] this ap-
proach to computer soflware, the assessor computes the et cash flow associated with the revenue and tncome generated
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by the software. n209 The assessor also discounts any anticipated future income to present value by capitalizing the
value of the software. n210

The income approach presents a number of problems. First, aftributing an income stream to a specific piece of
software is a diflicult task because it is hard to pinpoint the amount of income generated by a single software program.
n211 Second, ascertaining the value of custom software is virtually impossible as this software is normally developed
solely for the user's internal use. n212 Third, uncertainty and risk result when basing the software's value on the capi-
talization of future income because that income may not be realized. n21i3

Finally, the cost approach, the simplest valuation methed, is commonly used with both canned and custom soft-
ware. 1214 Applying the cost approach to canned software results in the assessed value equaling the purchase price of
the off-the-shelf program. n215 Conversely, the assessed value of custom software is based on either the original cost
of the entire [*911] development process or the cost of duplicating the utility of the software, taking into consideration
depreciation and obsolescence factors. n2le

With custom software, the assessor employing the cost approach has to consider the cost of labor, supplies, and
hardware, as well as the margin of profit. n217 However, the problem with applying the cost approach to custom soft-
ware is that it tends to overvalue the software. n218 The cost approach usually encompasses the costs associated with
initial design, implementation, and testing, which are not actually part of the finished product. n219 Not only are these
developmental costs hard to determine and to exclude, but assigning a value to these components is an arduous proce-
dure, particularly when less detailed records are kept regarding the cost of that development process. n220 This prob-
fem becomes clear when an additional copy of the computer software is created. The cost of making the additional copy
is only the cost of the storage medium, usually a [*912] disk or magnetic tape; no developmental cost is incurred when
the copy is made. n221 Thus, assessing the cost of this additional copy of computer sofiware using the cost approach
would clearly overstate its value.

Regardless of which approach is employed to value computer software, the taxpayer and the tax assessor face some
obstacles. For instance, one notable problem concerns how to account for depreciation and obsolescence. 1222 Obso-
lescence oceurs if property falls into disuse or its value is diminished by changes in technology or public taste. n223
‘The valuation of the software must be adjusted to account for economic obsolescence, otherwise the software will be
overvalued. n224 However, computer software often undergoes rapid technological changes, making it difficult to
establish a standard economic life for the software. 1225 Unlike computer hardware, which depreciates over a definite
period of time, software may lose all of its value in a very short time period. 1226 Therefore, the valuation of this
software must reflect the fact that it may have outlived much of its usefilness. n227

[*913] Multiple copies of the same computer software pose an additional problem. n228 Often businesses make
backup copies of software for securily reasons. 1229 This duplication of software raises the issuc of whether each copy
should be assessed for property tax purposes. n230 If a tax is levied on cach respective copy, the cost to the business
would increase substantially. n231 This problem is further complicated when the copies are located in different juris-
dictions, and sach jurisdiction desires to tax the respective copy of the computer software, n232 Thus far, the courts
have not addressed the issue of how to deal with tangible copies of software, leaving this question open for legislative
and administrative resolution. n233

V. Texas's Approach to the Taxation of Computer Software

Since the early 1970s, state courts have struggled to determine whether computer software constitutes tangible or in-
tangible personal property. n234 [*914] Such classification decisions have normally occurred in the reabm of either
sales, use, or property taxation. 1235 Very few states, however, have judicially addressed the legal nature of computer
software in more than one area of taxation. 1236 Thus, courts faced with the issue of the property tax classification of
computer software have relied on precedent in the sales and use tax context to provide an answer. n237

A. Sales Taxation

Texas first addressed the sales tax classification of computer soffware in First National Bank v. Bullock. n238 First
National Bank brought suit against the state, secking to recover $ 109,000 paid in taxes levied on the purchases of com-
puter software. 1239 The bank had purchased four corputer programs that enabled its computer to perform deposit,
lending, and general accounting functions. n240 The bank contended that the tax levied was improper because the pro-
grams did not constitate tangible [*915] personal property. 6241 The Austin Court of Civil Appeals agreed with the
bank, thus atlowing it to recover the taxes levied on its purchase of computer software. 1242
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I order to determine whether the bank's computer soltware constituted taxable property, the court considered
whether computer software was tangible or intangible property. 1243 To make that determination, the court applied the
nessence of the transaction” test. 1244 The cowt concluded that the true object of the transaction in the case was not
the four magnetic tapes storing the computer software, but the actual purchase of the intangible computer prograis.
1245 Therefore, because the sale involved intangible property, the sales tax levied was improper. 1246

The court also declined to adopt the state's argument distinguishing between canned and custom software. n247
The state had argued that an earlier case, Bullock v. Statistical Tabulating Corp., n248 was not controlling because the
software involved was customized. n249 In contrast, the software purchasced by First National Bank inctuded canned
programs, which were "standard items sold to numerous cuslomers with only slight [*916] modifications to conform to
cach purchaser's use." n250 The state contended that because the software purchased by First National Bank lacked the
service character present in custom software, it should be taxed. 0251 However, the court disagreed, claiming that the
test is "not whether the product is 'customized' or '¢anned, but whether the object of the sale is tangible personal prop-
erty.” n252

The ruling in First National Bank did not remain the rule of law in Texas for long. In 1984, the Texas legistature
amended the sales tax code to include computer software within the definition of tangible personal property. n253 The
1984 amendment, however, excluded custom software. 0254 Thus, the Texas legislature chose to distinguish between
canpned and custom software, which the court of civil appeals had declined to do. The legislature later reconsidered the
propricty of that distinction and, in 1987, decided to withdraw the language excluding custom computer software from
the definition of tangible personal property, therefore allowing sales taxation of all types of computer software. n255

B. Property Taxation

Texas courts did not address the issue of whether computer software was subject to a persenal property tax until 1996,
In Dallas Central Appraisal District v. Tech Data Corp., 1256 the Dallas Court of Appeals held that computer software
was not taxable. 1257 Tech Data Corporation had sued the Dallas Central Appraisal District alleging that the appraisal
of Tech Data's business property had erroneously included over $ 2 million in computer software. n258 Essentially,
Tech Data argued that the computer software was intangible; thus, the soflware was not subject to ad valorem taxation.
n259 The court of appeals agreed with Tech Data, con [*917] cluding that the computer software constituted nontax-
able, intangible personal property. n260

In reaching this conclusion, the court utilized the definition of computer software provided by Tech Data. 1261
Tech Data’s controller explained in an affidavit that the "software is 'intellectual property consisting of binary instruc-
tions, programs, routines, and symbolic mathematical code that controls the functioning of computer hardware and di-
rects hardware operations.™ 10262 The controller further stated that "software consists of imperceivable binary im-
pulses.™ 1263 The court compared this latter definition to the definition of tangible personal property. n264 The tax
code defines tangible personal property as "personal property that can be scen, weighed, measured, felt, or otherwise
perceived by the senses, but does not include a document or other perceptible object that constitntes evidence of a valu-
able interest, claim, or right and has negligible or no intrinsic value.” n265 The court concluded that "imperceivable
binary pulses” could not possibly fit within that definition. 1266 Therefore, the decision of the court in this case par-
tially turned on how computer software is defined.

In reasoning that computer software is intangible property, the court also relied on First National Bank. The court
found First National Bank persuasive because the sales tax definition of tangible property, at the time First National
Bank was decided, was the same as the current property tax definition. n267 Like First National Bank, the court de-
cided that computer software could ot be tangible personal property under the tax [*918] cods. n268 The courtalso
quickly dismissed the subsequent legislative change to the sales tax definition as unpersuasive. n269 According to the
court, “That the legislature saw fit to alter the sales tax definition of 'tangible personal property’ without changing the
property tax definition of ‘tangible personal property’ indicated a clear legislative intent to continue to exclude computer
application software from ad valorem taxation.” n270

The Dallas Court of Appeals further relied on First National Bank because, according to the court, that case also
considered the taxability of computer application software. 1271 In recognizing this possible similarity, the cowt was
not clear as to whether it was using the term "application” to refer to the distinction between application and operational
software or to simply modify the term computer software, If the court was attempting to differentiate between types of
software, First National Bank was not appropriate precedent for this point 1272 because the First National Bank court
declined to draw any distinction between the differing types of computer software. w273
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Regardless of the precedential value of First National Bank, the court's ambiguous employment of the word "apph-
cation” to describe the software at issuc could lead to future litigation. Future taxpayers in Texas may attempt (o argue
that Tech Data Corp. only declined to impose a property tax on application software, leaving systems or operational
software subject to taxation. 0274 This argument could potentially prevail. Other states drawing such a distinction be-
tween various software have [¥919] subjected only operational software to taxation, particularly due to its integral refa-
tionship with the computer system. n275

In Tech Data Corp., the court also applied the “essence of the transaction” test to determine that computer soflware
was intangible property. 1276 However, the Tech Data Corp. court varied the test slightly by eliminating the focus on
the transaction and instead concentrating on the "essence” of the properly. n277 Despite this variatton, the key inquiry
of the test, which decides whether the intangible information or the tangible medium is the significant component, ye-
mained the same. 1278 As such, the court concluded that the "essence” of the computer software was the software it-
self, not the tangible medium. 1279 Therefore, the computer software was intangible personal property. n280

Although the Dallas Court of Appeals relied heavily on First National Bank to determine the legal nature of com-
puter software, the court also found support in a number of other state court decisions. 1281 The cases [*920] cited
by the court addressed whether computer software was tangible or intangible property in the context of sales, use, and
property taxation and concluded that software was intangible property. 1282 Most of the cases the court relicd on were
decided during the 1970s and carly 1980s. n283 In fact, the court did not acknowledge more recent sales and use tax
decisions in Louisiana, Missouri, and West Virginia, which determined that computer software constituted tangible
property. 1284 Despite this lack of acknow ledgement, the court's decision in Tech Data Corp. is consistent with other
state courts that have addressed the issue of software classification in the context of property taxation. n285 Thus, the

court's failure to address these cases did not defeat or weaken the persuasiveness of its holding.

The legislative response to Tech Data Corp. bas been similar to the response to the decision in First National Bank.
In February 1997, a bill was proposed in the Texas Senate to amend the property tax definition of computer software to
include "an inventory of computer software held for sale at wholesale or retail by a person who is in the business of
selling property of that kind." n286 This definitional change would mean that only [¥921] businesses that are in-
volved in the sale of computer software would pay an ad valorem tax on the software held in their inventory. n287
This bill, however, did not pass prior to the adjournment of the 75th legislative session. n288

Currently, the rule in Texas regarding property taxation of computer software is fairly clear - computer software is
considered to be intangible property; therefore, it is not subject to personal property taxation. n289 However, in light
of the recent trend among jurisdictions as well as the bill proposed in response to Tech Data Corp., the rule is not only
disputable, but a cause for concern for many individuals. n290 In fact, many high technology firms are interested in the
rule espoused in Tech Data Corp. because they rely heavily on computer software to conduct their operations. n291
Taxation of computer software would, therefore, seriously affect their businesses through increased tax costs, n292 A
namber of these high technology companies have expressed a desire to create a consistent [¥922] method upon which
taxes are levied. 1293 Consequently; the 1999 legislative session will more than likely be a battleground for high tech-
nology firms and state legislators seeking to expand the tax revenue base.

C. Conflict in the System

The court's decision in Dallas Central Appraisal District v. Tech Data Corp. has created a contlict in the Texas tax sys-
tem because computer software is subject to a sales tax, but not a property tax. 1294 While this situation is advanta-
geous for businesses and does not seem illogical, the reasoning behind the differing approaches is unsound. Computer
software is subject to a sales tax simply because it is statutorily classified as tangible personal property. n2%5 On the
other hand, a property tax is not levied on computer software because it is considered intangible personal property for
property tax purposes. n296 Thus, in Texas, the same copy of computer software is regarded as both tangible and in-
tangible property. Consequently, the Texas legislature should resolve this conflict.

VL. Proposed Solution to the Classification Conflict
During the 1999 legislative session, Texas will have the opportunity to resolve the conflict in its tax system regarding
computer software. Although it would scem that in order to resolve the conflict Texas must classify computer software

as tangible or intangible property, that is not [*923] the case. n297 Texas only needs io determine whether computer
software should be taxed. 1298
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Texas need not distort the definitions of tangible or intangible personal property merely to tax computer software.
Currently, Texas defines tangible property as "personal property that can be seen, weighed, measured, felt or otherwise
perceived by the senses.” n299 Intangible property is defined by the tax code as "a claim, interest (other than an Inter-
est in personal property), right or other thing that has value but cannot be seen, felt, weighed, measured, or otherwise
perceived by the senses.” n300 Neither of these definitions easily applies to computer sottware, and Texas has a anicque
opportunity to pursue the taxation of computer software without manipulating either definition. n301 Unlike some
states, the Texas Constitution permils the taxation of both tangible and intangible personal property. 1302 Therefore,
the decision whether to tax either type is largely within the province of the Texas legislature. n303

One of the main reasons behind the large number of states classifying computer software as tangible property is to
increase the tax revenue. n304 [%924] While this result-oriented approach is often necessary in order to satis(y the
demands for additional expenditures, manipulating the definition of tangible personal property is not the only answer. If
taxation of computer software is desired, the Texas legislature can provide a separate provision permitting the classifica-
tion of computer software. Texas, thercfore, does not need to attempt to fit old laws to new technology simply to raise
needed funds. n303

If the decision to tax computer software is made, Texas must also determine whether to distinguish between differ-
ent types of software. Texas can either differentiate between application and system software or canned and custom
software. n306 A distinction is generally made between application and sysiem software based on the level of specific-
ity and the necessity to the physical computer system. n307 Although this distinction is logical to computer users, it
presents a significant problem for taxing authoritics. n308 In order to correctly impose a tax, tax assessors must be able
to differentiate between the various types of software programs. n309 Such differentiation requires a level of knowl-
edge and skill that most assessors [*925] do not possess. As such, incorrect assessments are likely to result in addition
to arbitrary line-drawing. n310 Because of this assessment problem, the Texas legislature should not adopt this distine-
tion,

However, the Texas legislature should embrace the canned versus custom distinction. The primary reason for
adopting this differcntiation lies in the difficulty of valuation. Because custom sofiware is personalized for a particular
user, its value to other potential users is relatively low. n311 Canned software, meanwhile, has equal value to all com-
puter users. 1312 In addition, custom software contains & service element, which is extremely difficult to identify.
313 Not only are service costs incurred in the developmental process, but future maintenance and update services are
often included in the total cost. n314 However, with canned software, no services are rendered; the software is simply
purchased "as is." 1315 Due to these differences between canned and custom software and the subsequent valuation
problems, Texas should adopt the canned versus custom distinction and tax only canned computer software. The adop-
tion of this distinction should not be problematic because the current administrative practice is to exempt custom sofi-
ware. n316 However, tax assessors will still [#926] need to deal with the valuation problems posed by obsolescence
and the existence of multiple copies, which are inherent with all types of computer software. n317

The sotution to the conflict in the tax classification system is reasonably uncomplicated. Texas is only required to
decide whether it desires to tax computer software or not. Once that decision is made, Texas does not need to determine
whether computer software is tangible or intangible property. Becausc of the constitutional permission to tax either type
of personal property, Texas can circumvent that difficult question. However, if the decision to tax computer software is
made, Texas should distinguish between canned and custom software. Due to their differing natures and the valuation
problems posed, such a distinction is advantageous for the state of Texas.

VII. Conclusion

Taxation of computer sofllware is an important, yet complicated issue. The key inquiry is whether computer software
constitutes tangible or intangible property. Determining the property classification is not an casy task due to the nature
of computer software itself. Not only is the term "computer software” difficult to define, but the multitude of different
types of computer software further obscure the formation of a uniform definition.

However, the question of classification need not be answered by the state of Texas. The Texas legislature has the
ability to tax both tangible and intangible property. Classifying computer software as either type is, therefore, unneces-
sary. Texas can resolve the current conflict in its tax classification system, in which computer soflware is considered
both tangible and intangible property, by simply deciding whether computer software should be taxable or pot. In order
to make that decision, the legislature must clarify the valuation issue to ensure fair and equitable tax appraisals. Ques-
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tions regarding the value of canned and custom soltware must be answered as well. While it is easy to place a "fair mar-
ket" value on canned software, what, if any, valuc should be placed on custom software?

[*927] Whether to tax computer software will be a highly charged issue in the next legislative session. High tech-
nology firms have a vested interest in preventing the Texas fegislature rom increasing the taxes placed on their busi-
nesses. While the state of Texas desperately needs funds to cover the increasing amount of expenditures, comprter
software may not be the solution. Nevertheless, until the legislature resolves the issues surrounding computer sofiware’s
taxability, courts will continue 1o entertain arguments concerning computer software and taxation.

Legal Topics:

For related research and practice materials, see the following legal topics:
Tax LawState & Local TaxesPersonal Property TaxIntangible Propertylmposition of TaxTax LawState & Local Taxes-
Personal Property TaxTangible Propertylmposition of TaxComputer & Internet LawTaxationState Tax
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lied upon); see also Model Rules of Professional Conduct Rule 1.1 (1983) (requiring attorneys to provide com-
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Taxcs, Sun-Sentine] Ft. Lauderdale, Oct. 23, 1997, at 23A (contending that if lower taxes are demanded, then
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valorem tax on personal property); Ky. Rev. Staf. Ann. 97.260 (Michie 1996) (permitting an ad valorem tax to be
imposed on personal property}; Tex. Tax Code Ann. 11.01 (Vernon 1992) (Jevying an ad valorem tax on all tan-
gible personal property).

112, See Harold M. Groves, Is the Property Tax Conceptually and Practically Administrable? (revealing
that traditionally states have relied on the property tax asa major source of revenue), in The Property Tax and Its
Administration 15, 22 (Arthur D. Lynn, Ir. ed., 1969); State Tax Cascs Rep. 20-001 (Commerce Clearing House,
Inc. 1993) (stating that ad valorem or property taxation is the principle source of revenue in every state).

nl3. See Glenn W. Fisher, The Worst Tax? A History of the Property Tax in America 4 (1996) (noting that
in local United States governments, property taxes still provide three-fourths of the tax revenue). Local, not
state, governments impose a majority of property taxcs. See id. at 5. In the past century, states have tarmed to
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other types of laxes, particularly sales and income taxes, in order to raise enough revenue to meet their needs.
See id.

nl4. See Black's Law Dictionary 1216 (6th ed. 1990) (defining property as commonly used to denole every-
thing which is real or personal); see, ¢.g., Ariz. Rev. Stat. Ann. 42.202 (Woest 1991} (subjecting all property to
property taxation); Mich. Comp. Laws Ann. 211.1 (West 1986) (imposing a property tax on all property); Nev.
Rev. Stat. 361.045 (West 1995) (taxing all property); N.J. Stat. Ann. 54:4-1 (West 1998) {providing for property
taxation of all real and personal property).

nl5. See Glenn W. Tisher, The Worst Tax? A History of the Property Tax in America 4 (1996) (noting that
"in 1986, locally assessed personal property made up only 10.1 percent of the property tax base in the United
States™). Traditionally, real property, not personal property, has been the "backbone® of the property tax system.
State Tax Cases Rep. 20-001 (Commerce Clearing House, Inc. 1993); sce id. at 205 {contending that "real estate
now makes up the bulk of the tax base in most states”).

n16. Sce Black's Law Dictionary 1216-17 (6th ed. 1990) (extending the definition of property to include
anything of value including tangible o intangible personal property). Under the Texas Tax Code, tangible per-
sonal property is defined as "personal property that can be scen, weighed, measured, felt, or otherwise perceived
by the senses, but does not include a document or other perceplible object that constitutes evidence of a valuable
interest, claim, or right and has negligible or no intrinsic value.” Tex. Tax Code Ann. 1.04(5) (Vernon 1992).
Conversely, intangible personal property is defined as "a claim, interest {other than an interest in tangible prop-
erty), right, or other thing that has value but cannot be seen, felt, weighed, measured, or otherwise perceived by
the senses, although its existence may be evidenced by a document.” 1d. 1.04(6).

117. See Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v,
City of Wallingford, 23 Conn. L. Rev. 163, 165-66 (1990) (stating that as a general rule, most jurisdictions do
not tax intangible property); Janct Fairchild, Annotation, Property Taxation of Computer Software, 82 A.L.R.3d
606, 608 (1978) (indicating that most jurisdictions do not tax intangible property). Only 14 states levy a tax on
intangible property. See Intangibles Assessment Date, State & Loc. Tax Whiy., Nov. 25, 1996, at 8-9 (listing the
assessment dates of states that tax intangible property as well as the type of intangible property taxed). These
states are Alabama, Florida, lowa, Kansas, Kentucky, Louisiana, Michigan, Mississippi, Ohio, Pennsylvania,
Rhode Istand, Tennessee, Texas and West Virginia. Sce id. at 8. Under its Constitution, Texas permits its legis-
lature to tax intangible property. See Tex. Const. art. VIII, 1(c) (enumerating that the legislature may tax intan-
gible property). The tax code, however, only provides for a tax ou tangible property of a transportation busi-
ness or intangible property governed by the Insurance Code or the Texas Savings and Loan Act. Sec Tex. Tox
Code Ann, 11.02(h) (Vemon 1992) (stating that intangible property, unless exempt by law, is taxable if Texas
has jurisdiction to tax those intangibles).

n18. See Black's Law Dictionary 1217 (6th ed. 1990) (stating that corporeal or tangible personal property
includes animals, furniture, and merchandise).

n19. See id. at 809 (considering certificates of stock, bonds, promissory notes, copyrights, and franchises as
itangible property).

n20. See, ¢.g., Wal-Mart Stores, Inc. v. City of Mobile, 696 So. 2d 290, 291 (Ala. 1996) (concluding that
compater software was tangible property subject to a gross receipts tax); Northeast Datacom, Inc. v. City of Wal-
lingford, 563 A.2d 688, 689 (Conn. 1989} (holding that computer sollware was intangible personal property
therefore not subject to property tax); South Cent. Bell Tel. Co. v, Barthelemy, 643 So. 2d 1240, 1241 (La. 1994)
(finding computer software to be tangible property thus subject to sales tax).
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n21. See State v. Central Computer Serv., 349 So. 2d 1160, 1163 (Ala 1977} (Maddox, J., dissenting) (indi-
cating that the problems of classification of computer software began with IBM's 1969 announcement of scpa-
rate pricing). The first case addressing whether computer software constituted tangible or intangible property
was District of Columbia v. Universal Computer Associates, Inc., decided in 1972. See Districi of Columbia v.
Universal Computer Assocs., Inc., 465 F.2d 615, 617 (D.C. Cir. 1972) (determining whether software stored
punched cards were tangible personal property). In that case, the court concluded that computer software should
be deemed intangible property. See id.

n22. See Central Computer Serv., 349 So. 2d at 1164 (explaining that prior to 1969 computer software was
"bundled" with computer hardware and furnished at no extra cost); fn re Protest of Strayer, 716 P.2d 588, 590
(Kan. 1986) (asserting that until IBM announced its separate pricing policy computer software was viewed as
"an integral part of the computer hardware"), Richard D. Hatrris, Note, Property Taxation of Computer Software:
Northeast Datacom., Inc. v. City of Wallingford, 23 Conn. L. Rev. 161-62, 166 (1 994) (indicating that prior to
"unbundling” computer hardware and software were treated as a single property unit by computer sellers and
purchasers).

n23. See John G. Martin, Note, The Revolt Against the Property Tax on Seftware: An Unnecessary Conflict
Growing out of Unbundling, 9 Suffolk U. L. Rev. 118, 1 23 (1974} {explaining that IBM's announcement of sepa-
rate pricing resulted in computer software being considered a separate and distinct entity); see also Andrew Ro-
dau, Computer Software: Does Article 2 of the Uniform Commercial Code Apply?, 35 Emory L.J. 853, 873-74
(1986) (asserting that computer sofiware is now viewed as distinet from computer hardware).

124, See William B. Bierce, New Rules on Sales and Use Tax for Software: Agencics Update Use of Tech-
nology, N.Y. L.J., Aug. 27, 1991, at (emphasizing the importance of computer software as a new source of tax
revenue); Thomas M. Findley, The Application of Florida's Sales Tax to Software and Electronic Computer
Transmissions, Fla. B.J., Nov. 1994, at 63 (1994) (noting that the "Florida Department of Revenue has cast a
hungry eve toward the potential tax revenues to he obtained from the computer industry"); Richard Raysman &
Peter Brown, State Sales Taxation of Software, N.Y. L.J., Teb. 19, 1991, at 3 (asserting that state sales tax stat-
utes have purposefully been broadened to include computer software). :

125, See Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 162 (1990) (revealing the "tug- of-war” between "state and local
governments against corporate computer users over the property taxation of computer software”); Janet Fair-
child, Annotation, Property Taxation of Computer Software, 87 A.L.R.3d 606, 608 (1978} (commenting on the
conflict between taxing authorities and taxpayers over the classification of computer software); Karen Kaplan,
California 8-County Suit Seeks Software Revenue Courts: L.A. and Orange Counties Among Those Hoping to
Collect Taxes on Programs IBM and Others Lease, L.A. Times, Dec. 31, 1996, at D2 (discussing the resistance
by companies, particularly IBM, to the taxation of computer software), available in 1996 WL 12770322; Kit
Troyer, Lawmakers Ponder Taxes on Computers, St. Petersburg Times, Apr. 16, 1996, at 5B (noting the struggle
between Florida counties and companies over computer software), available in 1996 WL 7110791,

126. See Companies Fight Software Tax Bite, Chi. Trib., June 9, 1996, at 7 {explaining that the cost for
companies adds up quickly when multi-million dollar customized computer programs are involved), available in
1996 WL 2679556; Marc S. Friedman & Lindsey . Taylor, State and Local Taxation of Software: A Trap for
Computer Counsel, Computer Law., June 1990, at 20 (contending that property taxes "could add thousands of
dollars in expense over the life of a computer system”), available in Westlaw, 7 No. 6CLW20; Bryan Ruez et al.,
Property Tax: A CPA's Perspective, Tax Adviser, Sept. 1, 1997, at 6 (suggesting that property taxes are becom-
ing "a more significant portion of the total tax bite" for businesses), available in 71997 WL 9171344, ¢f. Com-
puter Assoes, Int'l, Inc. v. City of E. Providence, 615 A.2d 467, 468 (R.L 1992) (stating that the amount of prop-
erty tax levied on the computer software exceeded seventeen thousand dollars); Pallas Cent. Appraisal Dist. v.
Tech Data Corp., 930 S.W.2d 119, 120 (Tex. App. - Dallas 1996, writ denied) (reporting that the value of the
computer software at issve totaled over two million doliars).
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n27. See Tex. Tax Code Ann. 11,01 (Vernon 1992) (imposing ad valorem tax on all personal property); see
also Property Taxes on Inventory, St. & Loc. Tax WKly., Nov. 11, 1996, at 8-9 {listing states which hnpose
property taxes on inventory). Alaska, Arkansas, Georgia, Indiana, Kentucky, Louisiana, Maryland, Massachu-
setts, Michigan, Mississippi, Ohio, Oklzhoma, Rhode Island, Texas, Vepmont, and West Virginia impose an an-
nual personal property tax on business inventories. See id. at 8. Delaware, Hawaii, Iowa, New York, and Penn-
sylvania do not tax tangible or intangible property, therefore, business inventorics are not taxable. Sce id, North
Dakota only applies a property tax to certain entitics, and South Dakota taxes only centrally assessed property
owned by utilities, airlines, and express companies. See id. The remaining states do not levy a property tax on
inventories of merchants or manufacturers holding property for processing or sale. See id.

n28. See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 2.06 (3d
ed. 1996) (stating that the classification of computer software is important because most stales exclude intangi-
ble property from ad valorem taxation); Richard D. Harris, Note, Property Taxation of Computer Software:
Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 163-66 (1990) (stating that most jurisdic-
tions do not levy a tax on intangible property); Janet Fairchild, Annotation, Property Taxation of Computer
Software, 82 A.L.R.3d 606, 608 (1978 (indicating that most jurisdictions do not {ax intangible property); sce
also Bryan Ruez et al., Property Tax: A CPA's Perspective, Tax Adviser, Sept. 1, 1997, at 6 (noting that about
30 states exempt intangible personal property from taxation), available in [997 WL 9171344

n29. See, e.g., District of Columbia v. Universal Computer Assocs., Inc., 465 F.2d 615 (D.C. Cir. 1972);
Wal-Mart Stores, Inc. v. City of Mobile, 696 So. 2d 290 (Ala. 1996); Honeywell Info. Sys., Inc. v. Maricopa
County, 575 P.2d 801 (Ariz. Ct. App. 1977); Navistar Int'l Transp. Corp. v. State Bd. of Equalization, 884 P.2d
108 (Cal. 1994); Northeast Datacom, Inc. v. City of Wallingford, 563 A.2d 688 (Conn. 1989); First Nat'l Bank v.
Department of Revenue, 421 NE.2d 175 (. 1981); Inre Protest of Strayer, 716 P.2d 588 (Kan. 1986); South
Cent. Bell Tel. Co. v. Barthelemy, 643 So. 2d 1240 (La. 1994); Measurex Sys., Inc. v. State Tax Assessor, 490
A.2d 1192 (Me. 1985); Comptroller of the Treasury v. Equitable Trust Co., 464 A.2d 248 (Md. 1983); Detroit
Auto. Interinsurance Exch. v. Department of Treaswry, 361 N.W.2d 373 (Mich. C1. App. 1084); Bridge Data Co.
v, Director of Revenne, 794 S.W.2d 204 (Mo. 1990); Compuserve, Inc. v. Lindley, 535 N.E.2d 360 (OQhio Ct.
App. 1987); United Design Corp. v. State Tax Comm'n, 942 P.2d 725 (Ok. 1997); Computer Assocs. Int' Inc. v.
City of E. Providence, 615 4.2d 467 (R.1. 1992); Citizens So. Sys., v. South Caroling Tax Comm'n, 311 S.£.2d
717 (S.C. 1984); Commerce Union Bankv. Tidwell, 5338 S.W.2d 405 (Tenn. 1976); Dallas Cent. Appraisal Dist.
v. Tech Data Corp., 930 S.W.2d 119 (Tex. App. - Dallas 1996, writ denied); Cache County v. State Tax Comm'n,
922 P.2d 758 (Utah 1996); Chittenden Trust Co. v. King, 465 A.2d 1100 (V. 1983} Pennsylvania & W. Va
Supply Corp. v. Rose, 368 S.E.2d 101 (W. Va. 1938},

n30. See, e.g., Universal Computer Assocs., 465 F.2d at 619 (declaring computer software to be intangible
property); Honeywell Info. Sys., 575 P.2d at 803 (defining computer software as intangible property); First Nat'l
Bank, 421 N.i5.2d at 177 (claiming that computer software was intangible property); James v. Tres Compuler
Sys., Inc., 642 S.W.2d 347, 348-49 (Mo. 1982} (considering computer software to be intangible property), modi-
fied by International Bus. Machs. Corp. v. Director of Revenue, 765 8.W.2d 611, 613 (Mo. 1989); Commerce
Union Bank, 538 5.W.2d at 408 (concluding that computer sofiware constituted intangible property). But sce
Chittenden Trust Co., 465 A.2d at 1102 (holding that computer software is tangible property).

031, See Comshare, Inc. v, United States, 27 1.3d 1142, 1143 (6th Cir. 1994) (considering computer soft-
ware Lo be tangible property); Wal-Mart Stoves, 696 So. 2d at 291 (declaring that computer software was tangi-
ble property); South Cent. Bell Tel. Co., 643 So. 2d at 1241 {classifying computer software as tangible property);
see also Suzanne Bagert, South Central Bell v. Barthelemy: The Louisiana Supreme Court Determines That
Computer Software Is Tangible Personal Property, 69 Tul. I Rev. 367, 1368 (1993) (indicating that "since
1983 most courts have found computer software tangible"); Ruhama Dankner Goldman, Comment, From Gaius
to Gates: Can Civilian Concepts Survive the Age of Technelogy?, 42 Loy. L. Rev. 147, 1 58 (1996) {commenting
that the trend has been to classify computer software as tangible personal property).
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n32. Of the seven states which have addressed the classification of computer softwarc in the context of sales
and use taxation since 1985, all seven have concluded that computer sofiware is tangible personal property. See
Wal-Mart Stores, 696 So. 2d at 291 (declaring computer software tangible property subject to gross receipts
tax); South Cent. Bell Tel. Co., 643 So. 2d at 1241 (deeming computer software subject to sales tax as tangible
personal property); Measurex Sys., 490 A.2d at 1196 (affirming lower cowrt's decision that canned softwarc was
tangible property subject to use tax); Bridge Daia Co., 794 SSW.2d at 207 (agreeing that software involved was
subject to sales and use tax as tangible property), Hasbro Indus., Inc. v. Norberg, 487 A.2d 124, 129 (R.L 1983)
(concluding that canned software constitutes tangible property subject to use tax); Mark O Haroidsen, Inc. v.
State Tax Comm'n, 805 P.2d 176, 181 (Utah 1990) (holding computer software to be tangible property subject to
use tax); Pennsylvania & W. Va. Supply, 368 S.E.2d at 105 (finding computer software to be tangible personal
propetty under use tax statute).

n33. Since 1985, three siates have concluded that, under property tax provisions, computer software consti-
tutes intangible personal property. See Northeast Datacom, Inc. v. City of Wallingford, 563 A.2d 688, 691
(Conn. 1989) (concluding that computer soflware is intangible property thus not subject to municipal properly
tax); Compuserve v. Lindley, 535 N.E.2d 360, 366 (Ohio Ct. App. 1987) {determining that for personal property
tax purposes, computer sofiware is not intangible property); Dallas Cent. Appraisal Dist. v. Tech Data Corp.,
930 S.W.2d 119, 121 (Tex. App. - Dallas 1996, writ denied) (deeming computer software intangible property,
thus exempt from property taxation). Three other state courts that have addressed the property tax classification
have based their decisions on the type of computer software involved. See fn re Protest of Strayer, 716 P.2d
588, 593-94 (Kan. 1986} (holding operational and software, not applications sofiware, to be tangible personal
property subject to property tax); Computer Assocs. Int'l, Inc. v. Cily of E. Providence, 615 A.2d 467, 469 (R.1.
1992) (classifying custom computer software as intangible property for property tax purposes); Cache County v.
State Tax Comm'n, 922 P.2d 758, 768 (Utah 1996 (asserting that, for property tax purposes, customized com-
puter software is intangible property).

n34. Since the debate over the classification of computer software began, twice as many cases have ad-
dressed computer software in the context of sales and usc taxation as opposed to property taxation. Compare
District of Columbia v. Universal Computer Assocs., 465 F.2d 613, 619 (D.C. Cir. 1972) (assessing the property
taxation of computer software), and Honeywell Info. Sys., Inc. v. Maricopa County, 573 P.2d 801, 803 (4riz. Ct.
App. 1977) (examining whether computer software should be subject to property tax), and Northeast Datacom,
$63 A.2d at 691 (evalualing computer software under property tax provisions), and In re Protest of Strayer, 716
P.2d at 593-94 (addressing property taxation of computer software), and Greyhound Computer Corp. v. State
Dep't of Assessments & Taxation, 320 A.2d 52, 33-54 (Md. 1974) {stating that the issue in the case was the prop-
erty taxation of computer software), and Compuserve, 535 N.E.2d at 366 (considering whether computer sofl-
ware is subject to personal property tax), and Computer Assocs. Int'l, Inc., 615 A.2d ar 469 (discussing classifi-
cation of computer software in context of property taxation), and Tech Data Corp., 9305, W.2d at 121 (deter-
mining whether a property tax can be levied on computer software), and Cache County, 922 P.2d at 768 (ques-
tioning property taxation of computer software), with Wal-Mart Stores, Inc. v. City of Mobile, 696 So. 2d 290,
297 (dla. 1996} (assessing gross receipts taxation ol computer software), and Navisiur Iat'l Transp. Corp. v.
State Bd. of Equalization, 884 P.2d 108, 114 (Cal. 1994) (questioning sales taxation of computer software), and
First Nat'l Bank v. Department of Revenue, 421 N.E.2d 173, 177 (1ll. 1981) (reviewing whether computer soft-
ware #s subject to use tax), and South Cent. Bell Tel. Co. v, Barthelemy, 643 So. 2d 1240, 1241 (La. 1994) (dis-
cussing sales taxation of computer software), and Measurex Sys. fnc. v. State Tax Assessor, 490 A.2d 1192, 1196
(Me. 1983) (addressing whether computer software should be subject of a use tax), and Comprroller of the
Treasury v. Equitable Trust Co., 464 A.2d 248, 260 (Md. 1983) (looking at sales faxation of computer software),
and Detroit Auto. Interinsurance Exch. v. Department of Treasury, 361 NW.2d 373, 376 (Mich. Ct. App. 1 984)
{ascertaining sales taxation of computer software), and Maccabees Mut. Life Ins. Co. v. State Dep't of Treasury,
332 NW.2d 561, 563 (Mich. Ct App. 1982) (questioning validity of use taxation of computer software), and
Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. 1990) {considering whether computer soft-
ware was subject to sales and use taxation), and Tres Computer Sys., 642 8. W, 2d at 348 (addressing use taxation
of computer softwarc), and Hasbro Indus., 487 A.2d at 129 (determining whether computer software was subject
to use tax), and Citizens & So. Sys. v. South Carolina Tux Comm'n, 311 S.L.2d 717, 719 (S.C. 1984) (examining
computer software in context of sales taxation), and Commerce Union Bank v. Ticwell, 538 85.W.2d 405, 408
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(Tenn. 1976) (adjudging usc taxation of computer software), and First Nal'l Bank v. Bullock, 548 5.W.2d 548,
550 (Tex. Civ. App. - Austin 1979, writ ref'd n.r.e.) (contemplating sales taxation of computer software), and
Mark O. Haroldsen, 805 P.2d at 181 (examining use taxation of computer software), and Chiftenden Trust, 465
A.2d at 1101 (veviewing use taxation of computer software), and Penmsylvania & W. Va. Supply, 368 S.E2d at
105 {evaluating computer software under use tax provisions).

n33. Compare Tech Data Corp., 930 S.W.2d at 120 (defining the taxability of computer software in the con-
text of property taxation), with First Nat'! Bank, 584 5.W.2d at 549 (addressing taxability of computer software
under sales tax provisions).

136. 584 S.W.2d 548, 550-51 (Tex. Civ. App. - Austin 1979, writ ref'd nr.c.).
037, See First Nat'l Bank, 584 5. W.2d at 551 (deeming computer software to be intangible property).

n38. See Tex. Tux Code Ann. 151.009 (Vemon 1992) (including computer software in the definition of tan-
gible personal property for sales, cxcise, and use tax purposes within Chapter 151). The inclusion of computer
software in the definition of tangible personal property in the portion of the Code pertaining to sales tax was
made in 1984. See Tex. Tax Code Ann. 151.009 historical note (Vernon 1992) (quoting 1994 amendment which
*added, and, for the purposes of this chapter, the term includes a computer program that is not a custom com-
puter program" to sales tax definition of tangible personal property) [Act of Oct. 1, 1984, 68th Leg., 2d C.5., ch.
31, art. 6, 2, 1984 Tex. Gen, Laws 222]. Originally custom software was excluded from the definition of tangible
personal property, but in 1987 the Texas legislature altered the definition to omit the exemption of custom soft-
ware. Sec Act of Jan. 1, 1982, 67th Leg., R.S., ¢h. 389, 1, 1981 Tex. Gen. Laws 1547, amended by Act of Jan. 1,
1988, 70th Leg., 2d C.S., ch. 5, art. 1, pt. 4, 11, 1987 Tex. Gen. Laws 13 (deleting the portion of the definition
that excluded castom computer programs) (current version at Tex. Tax Code Ann. 151,009 (Vernon 1992)).

n39. See Tex. Tax Code Ann. 151.010 (Vernon 1992) (construing tangible properly as a taxable item).

n40. Compare Dallas Cent. Appraisal Dist. v. Tech Data Corp., 930 5. W.2d 119, {20(Tex. App. - Dallas
1996, writ denied) (classifying computer software as intangible personal property for property tax purposes),
with Tex. S.B. 736, 75th Leg., R.S. (1997) (seeking to classify computer softwarc as tangible property under the
property tax provisions).

n41. Sce Tech Data Corp., 930 S.W.2d at 120 (reviewing the taxability of computer software in the context
of ad valorem taxation).

na2. 930 S W.24 119 (Tex. App. - Dallas 1996, wiit denied).

n43. See Tech Data Corp., 930 S.W.2d at 120 (declaring computer software to be intangible personal prop-
erty).

ndd. Cf. Tex, Tax Code Ann. 151.009 (Vernon 1992) (adding computer software to sales, use, and excise tax
definition of tangible personal property, thus reversing the decision of the coutt of appeals in First National
Bank v. Bullock, 584 S.W.2d 548, 551 (Tex. Civ. App. - Austin 1979, writ ref'd n.r.e)).

nd5. See Davis v. Davis, 495 S.W.2d 607, 611 (Tex. App. - Dallas 1973) (embracing property ownership
whether legal, beneficial, or private), overruled on other grounds by Cearley v. Cearley, 544 SW.2d 661 (Tex.
1976).
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146. See Black's Law Dictionary 1216 (6th ed. 1990) (defining property as everything which is subject to
ownership, real or personal).

n47. See id. at 1218 (incorporating land and its tenements and hereditaments as real property).
n48. See id. at 1217 (defining personal property in a general sense).

n49. See id. at 1216-17 (stating that personal property is commonty divided into two categories}).
150, Id. at 1218,

n51. See Black's Law Dictionary 1217 (6th ed. 1990) (stating that corporcal personal property "includes
movable and tangible things such as animals, furniture, merchandise, ete.").

n52. Id.
- n53. See id. (delincating examples of intangible property, including claims, interests, and rights).
n34. Id. at 809.

155, See Glenn W. Fisher, The Worst Tax? A History of the Property Tax in America 12-18 (1996) (dis-
cussing American colonial taxation of property); Harold M. Groves, Is the Properly 'Tax Conceptually and Prac-
tically Administrable? {(noting that the American coloities imporled the property tax from England), in The
Property Tax and Its Administration 15, 20 {(Arthur D. Lynn, Jr. ed., 1969); John W. Bryant & Lance R. Mather,
Property Taxation of Computer Software, I8 N.Y. L.F. 39, 67 (1972) (pointing out that colonial tax systems im-
posed an ad valorem tax); see also Sumner Benson, A History of the Gencral Property Tax (discussing the colo-
nial experience with property taxation), in The American Property Tax: Its History, Administration, and Eco-
nomic hmpact 11, 21-31 (George C. S. Benson et al. eds., 1965).

n56. See Glenn W, Fisher, The Worst Tax? A History of the Property Tax in America & (1996) (noting that
the colonial legislatures used instruments they were familiar with once they gained the right to impose their own
taxes).

n57. Sce id. at 9-10 (reporting that colonial taxes were only levied on specific items of property at specific
rates either per acre, per item, or per head).

n58. See id. at 10 {indicating that conflicts contributed to an organized resistance against paying taxes).

159, See Sumner Renson, A History of the General Property Tax (asserting that the "establishment of uni-
formity and universality requirements, demanding the taxation at one rate of all property, was the attempt made
by many states to implement a fair system of taxation"), in The American Property Tax: fts History, Administra-
tion, and Economic Impact 11, 36 (George C. S. Benson et al. eds., 1965).

160. See Glenn W. Fisher, The Worst Tax? A History of the Property Tax in America 199 (1996) (asserling
that property tax uniformity was desired from the time of the American Revolution until the end of the nine-
teenth century); see also Sumner Benson, A Ilistory of the General Property Tax (reporting that during the nine-
teenth century, twenty-one states constitutionally adopted uniformity and universality requirements), in The
American Property Tax: [ts History, Administration, and Economic Impact 11, 31 (George C. S. Benson ct al.
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eds., 1965). Glenn Fisher defines uniformity as "the most fundamental characteristic of the general property
tax." Glenn W. Fisher, The Worst Tax? A History of the Property Tax in America 10 (1996). Essentially, uni-
formity requires all property to be valued and taxed in the same manner. See id.

n61. See Glenn W. Fisher, The Worst Tax? A History of the Property Tax in America 10 (1996) (indicating
that "in the nineteenth century most of the constitutions of the newly forming frontier states contained provisions
mandating uniform ad valorem taxation of property”); John W. Bryant & Lance R. Mather, Property Taxation of
Computer Software, I8 N.Y. L.F. 59, 67 (1972} (stating that many states adopted the idea that a tax should be
imposed on all property, "regardiess of whether the property was real or personal, tangible or intangible').

062. See Glenn W, Fisher, The Worst Tax? A History of the Property Tax in America 120 {1996) (reporting
that uniform taxation of property was not achieved by the end of the nineteenth century); John W. Bryant &
Lance R, Mather, Property Taxation of Computer Software, 18 N, Y. L.F. 59 67 (1972) {indicating that over
time, the general property tax did not achicve its goal of taxing all property equally); Richard D. Harris, Note,
Property Taxation of Computer Software: Northeast Datacom, inc. v. City of Wallingford, 23 Conn. L. Rev. 16],
165 (1990} (noting that the general property tax failed to tax property equally).

163. Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v. City of
Wallingford, 23 Conn. L. Rev. 161, 165 (1990); see John W. Bryant & Lance R. Mather, Property Taxation of
Computer Software, I8 N.Y. L.F. 59, 67 (1972) (indicating that intangible assets were easily concealed from tax
assessors); see also George Armistead, The Texas Tax Problem 184 (1931) (stating that "personal property is in-
tangible in the sense that it is hard to find").

n64. See Sumner Benson, A History of the General Property Tax {claiming that the easc with which one
could avoid listing all his or her property led to "widespread disregard of the constitution and the laws"), in The
American Property Tax: Its History, Administration and Economic Impact 11, 57 {George C. S. Benson et al.
eds., 1965); John W, Bryant & Lance R. Mather, Properly Taxation of Computer Software, 18 N.Y. L.F. 59, 67
(1972) (asserting that becausc assets were easily concealed from tax asscssors, avoidance of the personal prop-
erty tax dramatically increased); State Tax Cases Rep. 20-002 (Commerce Clearing House, Inc. 1994) (indicat-
ing that since the growth of the uniform property, tax has become increasingly inequitable).

165. See Richard D, Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 165 (1990) {noting that because they were forced to expand their re-
sources tracking intangible property, many states passed statutes and constitutional amendments excluding in-
tangible property from taxation); Harold M. Groves, Is the Property Tax Conceptually and Practically Adminis-
trable? {suggesting that the escape of intangible property from taxation led assessors to exempt it from taxation,
stating that where intangibles were refained, taxation was entrusted to state administration), in The Property Tax
and Tts Administration 15, 21 (Arthur D. Lynn, Jr. ed., 1969).

166. Sec Sumner Benson, A History of the General Property Tax (stating that the exemption of intangible
property from taxation led many states to "bribe" taxpayers into listing intangibles by reducing the applicable tax
ratc), in The American Property Tax: lts History, Administration, and Economic Tmpact 11, 64 (George C. 5.
BRenson et al. eds., 1965).

1n67. See id. at 69 (indicating that most efforts to resolve the failure of the gencral property tax to reach all
property did not succeed); see also Glenn W. Fisher, The Worst Tax? A History of the Property Tax in America
161 (1996) (concluding that, in Kansas, most efforts to revitalize the general property tax did not succeed or had
only limited success).

168, See Sumner Benson, A History of the General Property Tax (cxplaining that the inef{cetivencss of the
general property tax to reach all forms of property resulted in widespread distrust of tax system), in The Ameri-
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can Property Tax: Its History, Administration and Economic Impact 11, 52 (George C. S. Benson et al. eds.,
1965); Harold M. Groves, Is the Property Tax Conceptually and Practically Administrable? {discussing the
dropping of intangibles from the tax system and indicating that the "attempt to tax intangibles had corrupted the
tax system and tarnished its image'™), in The Property Tax and Its Administration 15, 21 (Arthur D. Lynn, Jr. ed.,
1969}).

n69. See Sumner Benson, A History of the General Property Tax (contending that the classification theory
adopted by a number of states attempted to correct the problems caused by the uniform property tax), in The
American Property Tax: Its History, Administration, and Economic Impact 11, 64 (George C. S. Benson et al.
eds., 1965); State Tax Cases Rep. 20-002 {Commerce Clearing House, Inc. 1993) (implying that the movement
to classify property was in response to the failure of the uniform property tax). The classification theory divided
property into various classes and then applicd different tax rates to each class. See Sumner Benson, A History of
the General Property Tax, in The American Property Tax: Its History, Administration, and Econonic Impact 11,
63 (George C. S. Benson et al. eds., 1965).

170, See Sumner Benson, A History of the General Property Tax (reporting that as a result of the classilica-
tion movement states completely exempted intangible property), in The American Property Tax: Its History,
Administration, and Feonomic ITmpact 11, 39 (George C. 8. Benson et al. eds., 1965); John W. Bryant & Lance
R. Mather, Property Taxation of Computer Software, I8 N.Y. LF. 59, 67 (1972} (noting that several states statu-
torily and constitutionally excluded intangible property in order to solve the problems caused by the uniform
property tax); Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. | 61, 165 {1990) (stating that the inherent difficulties in locating intangible
property led many states to pass statutes and constitutional amendments excluding intangible property from ad
valorem property taxation).

n71. See Richard D, Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v,
City of Wallingford, 23 Conn. L. Rev. | 61, 165 (1990) (concluding that intangible property was difficult to iden-

tify).

072, See id at 165-66 (stating that as a general rule most states do not tax intangible property); see also L.J.
Kutten, Personal Property Taxation of Computer Software: A State-By-State Guide 2.06 (3d ed. 1996) (recog-
nizing that most states today exclude intangible property from property taxation); Janet Fairchild, Annotation,
Property Taxation of Computer Software, 82 A.L.R.3d 606, 608 (1978} (asserting that most jurisdictions do not
impose a property tax on intangible property); Bryan Ruez et al., Property Tax: A CPA's Perspective, Tax Ad-
viser, Sept. 1, 1997, at 590 (reporting that a majority of the states exempt intangible propeity {roun the property
laxation), available in /997 WL 9171344,

473, See Glenn W. Fisher, The Worst Tax? A Iistory of the Property Tax in America 207 (1996) (claiming
that states have turned away from the property tax in the twentieth century); Sumner Benson, A History of the
General Property Tax (indicating that the twenticth century has experienced the end of the dominant role of the
property tax), in The American Property Tax: Its History, Administration, and Economic Impact LE, 72 (George
C. 5. Benson et al, eds,, 1965); see also Richard D. Harris, Note, Property Taxation of Computer Software:
Northeast Datacem, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 165 (1990) (noting that since the depres-
sion, the property tax has been unable, by itself, to meet the mounting needs of various governmental units}.

174, See Richard D. Hagris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. / 61, 165 (1990) (stating that the wealth tax base has changed since the
beginning of the twentieth century); sec also Arthur D, Lynn, Jr., The Institutionat Context of Property Tax Ad-
ministration {describing that different conditions which have changed the context of wentieth century tax pol-
icy), in The Property Tax and 1ts Administration 3, 21 (Arthur D. Lyon, Jr. ed., 1969).
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175. See Arthur D. Lynn, Jr., The Institutional Context of Property Tax Administration {reporting that prop-
erty taxation developed in response to its environment which was "a period of both private and public scarcity
when agriculture was predominant, transportation and communication primitive, government decentralized, in-
ternational commitments minimal, and the public sector relatively small™), in The Property Tax and Its Admini-
stration 3, 7 (Arthur D. Lynn, Jr. ed., 1969); Richard D. Harris, Note, Property Taxation of Computer Sollware:
Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 165 (1990) (stating that "property taxa-
tion developed in an agrarian culturc where Tand was the predominant form of wealth").

176. See Arthur D. Lynn, Jr., The Institutional Context of Property Tax Administration (stating that "today
much wealth takes the form of rights, relationships, or status rather than of tangible property, be it real or pes-
sonal™), in The Property Tax and [ts Administration 3, 10 (Arthur D. Lynn, Ir. ed., 1969Y; see also Jonathan Pav-
luk, Computer Software and Tax Policy, 84 Colum. L. Rev. 1992, 1992 (1984) (asserting that investment in in-
tangible property is growing while tangible property investment is declining).

w77. See Arthur D. Lynn, Jr., The Institutional Context of Property Tax Administration (suggesting that
twentieth century forms of wealth are intangible rather than tangible}, in The Property Tax and Its Administra-
tion 3, 10 (Arthur D. Lynn, Jr. ed., 1969); Richard D. Harris, Note, Property Taxation of Computer Software:
Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 165 (1990) (indicating that the new forms
of wealth are not tangiblc).

n78. See Sumner Benson, A History of the General Property Tax {claiming that the Great Depression andd
World War II ended the dominant role of the property tax), in The American Property Tax: Its History, Admini-
stration, and Economic Impact |1, 69 (George C. S. Benson ¢t al. eds., 1965).

179, See id. (alleging that the Great Depression "brought property tax limitation laws, preferential treatment
and exemptions for homesteads and personal property, and the addition of rival taxes").

n80. See id. (asserting that World War II demanded such large increases in revenuc that the property tax
alone could not possibly meet).

n81. See Glenn W. Fisher, The Worst Tax? A History of the Property Tax in America 200 (1996} (inplying
that the property tax, although a smaller source of state funds, is still used to raise nearly all local revenue); State
Tax Cases Rep. 20-0001 (Commerce Clearing House, Inc. 1993) (indicating that property taxation is a revenue
source in every state).

n8$2. See Glenn W. I'isher, The Worst Tax? A History of the Property Tax in America 205 (1996) (declaring
that "real estate now makes up the bulk of the [property] tax base in most states"); State Tax Cases Rep. 20-110
(Commerce Clearing House, Inc. 1993) (stating that taxation of real property is the "backbone” of every prop-
orty tax system); Sumuner Benson, A History of the General Property Tax (contending the state property tax is
mainly levied on real estate), in The American Property Tax: ls History, Administration, and Economic Irmpact
11, 72-73 (George C. S. Benson et al. eds., 1965).

n83. See, e.g. Colo. Const. art. X, 3(1)(c) {(exempting "houschold furnishings and personal effects which are
not used for the production of income” from property taxation); Miss. Code Ann. 27-31-1 (1997) (listing prop-
erty exemnpted from ad valorem taxation including wearing apparcl, provisions on hand for tamily consumption,
and all articles kept in the home for personal or family use); Nev. Rev. Stat, 361.-159 (1993) {taxing only per-
sonal property which is used in a business conducted for profit); Tex. Tax Code Ann. T1.14-11.145 (Vernon
1992 & Supp. 1998) (providing an exemption for all tangible property that a person owns which is not held or
used for producing income unless its taxable vatue is less than $ 500).
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184, See Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 165 (1990) (asserting that taxing authorities have been forced to find
new forms of property to add to the property tax base).

n8s. See, e.g., William B. Bicrce, New Rules on Sales and Use Tax for Software: Agencies Update Use of
Technology, N.Y. L., Aug, 27, 1991, at 1 (indicaling that computer soltware is an important new source of tax
revenue for states); Thomas M. Findley, The Application of Florida's Sales Tax to Software and Electronic
Computer Transmissions, Fla. B.J., Nov. 1994, at 63 (implying that Florida is evaluating computer software as a
potential tax revenue source); Richard Raysman & Peter Brown, State Sales Taxation of Software, N.Y. L.J,
Feb. 19, 1991, at 3 (alleging that state sales tax statutes have been broadened to include computer sottware in
order to raisc revenue).

n86. See David C. Tunick & Dun S. Schechter, State Taxation of Computer Programs: Tangible or Intangi-
ble?, 63 Taxes 54, 55 (1985) (defining a computer as "{a] machine that processes information” by accepting the
information, applying program procedures, and supplying the results from those procedures). According to
Webster's Dictionary, a computer is "a programmable electronic device that can store, retrieve, and process
data." Merriam Webster's Collegiate Dictionary 237 (10th ed. 1993). Webster's New World Dictionary of Com-
puter Terms further describes a computer as “fa] machine that can follow instructions to alter data in a desirable
way and to preform at least some operations without human intervention.” Webster's New World Dictionary of
Computer Terms 108 (6th ed. 1997).

n&7. See Merriam Webster's Collegiate Dictionary 530 (10th ed. 1993) (defining hardware as the "physical
components...of ..an apparatus (as a computer)™); Webster's New World Dictionary of Computer Terms 228 (6th
ed. 1997) (identifying computer hardware as "the electronic components, boards, peripherals, and equipment
that comprise the computer system"); Arthur R. Rosen, Computer Software Classed As Intangible Property Is
Gxempt from State Property Taxes, 38/ Tax'n 174, 114 (1 983) {declaring computer hardware to be the physical
machine); David C. Tunick & Dan S. Schechter, State Taxation of Computer Programs: Tangible or Intangible?,
63 Taxes 54, 56 (1985) (describing computer hardware as the physical equipment necessary for data process-
ing): see also In re Protest of Strayer, 716 P.2d 588, 590 (Kan. 1996} (referring to computer hardware as the
data processing cquipment).

188, Sec Webster's New World Dictionary of Computer Terms 478 (6th ed. 1997) (defining software as a
computer program or programs); David C. ‘Punick & Dan S. Schechter, State Taxation of Computer Programs:
Tangible or Intangible?, 63 Taxes 54, 56 (1 985) (describing soflware "as a generic term for computer programns”
and as "instructions that direct the hardware in performing work"); Casey P. August & Derrick K. W. Smith,
Understanding Some Intricacies of Software: Expression, Interfuces, and Reverse Assembly, Computer Law.,
Apr. 1994, at 16 (identifying software as a computer program with "the message cxpressed in a series of ad-
dressable lines of code which have been recorded on a magnetic disk, paper, or other chosen media'), available
in Westlaw, 7 No. 6CLW20. Compare Norwest Corp. v. Commissioner, 108 T.C. 358, 360 (1997) (describing
software as instructions and commands that enable the computer to function and perform certain specific tasks),
with Dallas Cent. Appraisal Dist. v. Tech Data Corp., 930 SW.2d 119, 122 (Tex. App. - Dallas 1996, writ de-
nied) (adopting the definition that computer software consists of "imperceivable binary pulses™),

089, Robert W, McGee, Sales, Use, and Property Taxation of Computer Soltware, 8 Hamline L. Rev. 307,
300 (1985).

n90. See South Cent. Bell Tel. Co. v. Barthelemy, 643 So. 2d 1240, 1246 (La. 1994) (stating that "[in] its
broadest scope, software encompasses all parts of the computer system other than the hardware"); Robert W.
McGee, The "Essence of the Transaction” Test for Computer Sottware Tangibility and Taxation, 20 Lincoln L.
Rev. 21, 21 n.1 (1991) (noting that the easy definition of software is anything that is not hardware); John G.
Martin, Note, The Revolt Against the Property Tax on Software: An Unnecessary Conflict Growing out of Un-
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bundling, ¢ Suffolk U. L. Rev. 118, 121 n.12 (1974) (stating that a software industry report had defined software
as "those aspects of a computer which are not hardware").

191. See Richard D Iarris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc, v.
City of Wallingford, 23 Conn. L. Rev. 161, 168-69 nn.41-43 (1990} (noting that "onc of the major problems with
taxation of computer software, however, arises, because the courts, the legislature, and the computer industry all
operate with different concepts of ‘computer software™).

1972, See David C. Tunick & Dan S. Schechter, State Taxation of Computer Programs: Tangible or Intangi-
ble?, 63 Taxes 54, 56 (1985) (listing three categories of software as systems, utility, and applications). Some
commentators divide computer soflware into two categories, systems and application software. See John G.
Martin, The Revolt Against the Property Tax on Software: An Unnecessary Conflict Growing out of Unbun-
dling, 9 Suffolk U. L. Rev. 118, 122 (1974) (defining soflware as programs of either systems software type or ap-
plications software type); Richard D). Harris, Note, Property Taxation of Computer Software: Northeast Data-
com, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 1 71 (1990} (classifying computer software as either sys-
tems or application software).

n93. Sec In re Protest of Strayer, 716 P.2d at 590 (describing operational software as the orchestrator of the
computer system's basic functions); Webster's New World Dictionary of Computer Terms 503 (6th ed. 1997)
(defining system software as "all the softwarc used to operate and maintain a computer system™); Karl K.
Heinzmen, Computer Software: Should It Be Treated As Tangible Property for Ad Valorem Tax, 37 .J Tax'n
184, 184 (1972) (stating that "operational software represents instructions to data processing equipment™); David
C. Tunick & Dan S. Schechter, State Taxation of Computer Programs: Tangible or Intangible?, 63 Taxes 54, 56
(1985) (contending that system sofiware controls and directs the computer system).

194 See David C. Tunick & Daa S. Schechter, State Taxation of Computer Programs: Tangible or Intangi-
ble?, 63 Taxes 54, 56 (1985} (describing the functions of systems software); see also Compuserve, Inc. v. Lind-
ley, 535 N.E.2d 360, 363 (Ohio Ct. App. 1987) (acknowledging appellant's contention that systems software is
"used to instruct the computer on how to attack a problem”).

195, See Commerce Union Bank v. Tidwell, 538 S.W.2d 405, 406 (Tenn. 1976) (defining operational pro-
grams as "fundamental and necessary to the functioning of the computer hardware itself"); Websler's New
World Dictionary of Computer Terms 503 (6th ed. 1997) (indicating that system software operates and main-
tains computer systems).

096. See In re Protesi of Strayer, 716 P.2d 588, 593-94 (Kan. 1986) (stating that a computer system cannot
operate without operational software); Compuserve, 535 N.E.2d at 367 (indicating that computer hardware is in-
operable without systems sofiware); Richard D. Harris, Note, Property Taxation of Computer Software: North-
east Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 173-74 (1990) (noting that operational software
"is almost a permanent part of the computer™}).

197. See David C. Tunick & Dan S. Schechter, State Taxation of Computer Programs: Tangible or Intangi-
ble?, 63 Taxes 54, 56 (F985) (listing the purposes behind utility software along with the tasks they perform); see
also Webster's New World Dictionary of Computer Terms 531 (6th ed. 1997) (defining utility software as a pro-
gram which assists in maintaining and improving the overall efficiency of @ computer system).

198, See Webster's New World Dictionary of Computer Terms 105 (6th ed. 1997) (defining a compiler as a
“program that reads the statements written in a human- readable programming language...and translates the
staternents into a machine-readable executable program™).
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n99. See John W. Bryant & Lance R. Mather, Property Taxation of Computer Software, /§ N.Y. L.F. 59, 62
(1972 (including compilers, sorts, and wtility routines in the systems softwarce category).

0100, See In re Protest of Strayer, 716 P.2d 588, 590 (Kan. 1956} (acknowledging that application pro-
grams are particnlarized and specialized); Compuserve, Inc. v. Lindley, 535 N.E.2d 360, 363 (Ohio Ct. App.
1987) (recognizing appellant's contention that application software is "designed to solve a particular problem or
perform a particular task™); Commerce Union Bank v. Tidwell, 538 S.W.2d 405, 406 (Tenn. 1976) {explaining
that application sofiware is designed to perform only specific tasks); Webster's New World Dictionary of Com-
puter Terms 31 (6th ed. 1997) (describing application software as computer programs desigaed to perform spe-
cific tasks); Kart K. Heinzman, Computer Software: Should It Be Treated As Tangible Property for Ad Valorem
Tax, 37 .J. Tux'n 184, 184 (1972) (stating that application programs “senerally represent procedures ot instruc-
tions for data processing equipment which detail the operations the equipment is to perform in order to achieve a
specific objective use for the equipment user™); David C. Tunick & Dan S. Schechter, State T axation of Com-
puter Programs: Tangible or Intangible?, 63 Taxes 54, 56 (1985) (defining application sofiware as "programs
written to solve a specific problem or to do a particular job").

n101. See Richard D. Harris, Note, Property 'T'axation of Computer Software: Northeast Datacom, lac. v.
City of Wallingford, 23 Conn. L. Rev. 161, 174 (1990) (stating that "application software is designed to allow
the computer user to communicate with the equipment”},

n102. See id. at 174 (noting that "application software is task- or user-oriented, emphasizing communication
with the computer’s user.”) (citing William Raabe, Jr., Property Sales, and Use Taxation of Custom and
"Canned" Computer Software: Emerging Judicial Guidetines, 36 Tax Executive 227, 229-30 (1984).

n103. See, ¢.g., Cal. Rev. & Tax Code 995.2 (Deering 1993) (distinguishing between operational and appli-
cation software for property tax purposes); {n re Frotest of Strayer, 716 P.2d at 593-94 (drawing tax distinction
between eperational and application software), Compuserve, §35 N.£.2d at 367 (differentiating systems and ap-
plication software for property tax assessment); see also Companies Fight Software Tax Bite, Chi. Trib., June 9,
1996, at 7 {noting that California taxes only "basic operating programs” and Virginia taxes only operalional
software), available in 1996 WL 2679556

1104, See Cal. Rev. & Tax Code 995 (Deering 1995) (imposing a property tax on the value of operational
software but not application software); [n re Protest of Strayer, 716 P.2d at 593-94 (concluding that operational
software was taxable tangible property while application software was nontaxable intangible property); Compu-
serve, 535 N.E.2d at 367 (determining that systems software is subject to a property tax while application soft-
ware is not subject to that tax).

n105. See Navistar Int'l Transp. Corp. v. State Bd. of Equalization, 834 P.2d 108, 109 (Ca. 1994) (consider-
ing custom computer program within sales tax exemption); Measurex Sys., Inc. v. State Tax Assessor, 490 4.2d
1792, 1195-96 (Me. 1985} (adopting lower court's distinction between canned and custom software); Maccabees
Mut. Life Ins. Co. v. Department of Treasury, 332 N.W.2d 561, 564 (Mich. Ct. App. 1982} (indicating the need
for a distinction hetween cammed and custom software), Hasbro Indus., Inc. v. Norberg, 487 A.2d 124, 128 (R.1.
1985} (determining thal the software in question was canned), see also David C. Tunick & Dan S. Schechter,
State Taxation of Computer Programs: Tangible or Intangible?, 63 Taxes 54, 62-68 (1985) (discussing cases
making a distinction between canned and custom software). But see South Cent. Bell Tel. Co. v. Barthelemy, 643
So. 2d 1240, 1249 (La. 1994} (declining to make canned-custom distinction).

n106. See Measurex Sys., Inc., 490 A.2d ar 1195 (noting that canned software is prepared for a number of
nsers).
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0107, See Computer Assocs. Int'l, Inc. v. City of E. Providence, 61 5 A.2d 467, 468 (R.I. 1992) (reaffirming
that "the service content of a ready-to-execute canned program is virtually nonexistent™y; Hasbro Indus., Inc,
487 A.2d at 128 (asserting that the service content is nonexistent because canned software is a fungible iter).

n108. See Maceabees Mut, Life Ins. Co., 332 N.W.2d at 563 (noting that canned programs "need no docu-
mentation, training, or expert engineering support”).

n109. See id. (stating that canned programs are bought at the retail level, can be used immediately, and
"need no documentation, training or expert engincering support”); Robert W. McGee, Software Taxation in
Ohio, 9 Akron Tax J. 48, 52 (1992) (stating that canned programs are sold "as is and arc available to the general
public"); see also Richard D, Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 171 (1990) (stating that canned software, which is sold "as is," 1s
conveyed through a number of different mediums).

n110. Richard D. Harris, Note, Property Taxation of Computer Soflware; Nottheast Datacom, Inc. v. City of
Wallingford, 23 Conn. L. Rev. 161, 171 (1 990). :

nilt. ld.

n112. See Measurex Sys., Inc. v. State Tux Assessor, 490 A.2d 1192, 1195 {Me. 1985) (noting that custom
software is created to meet a specific user's needs); United Design Corp. v. State Tax Comm'n, 942 P.2d 725,
729 1.3 (Okla. 1997} (citing the regulation which states that custom programs are prepared according to the cus-
tomer's special order); Rubama Dankner Goldman, Comment, From Gaius to Gates: Can Civilian Concepls Sur-
vive the Age of Technology?, 42 Loy. L. Rev. 147, 156 (1996) (stating that custom software is designed accord-
ing to the specifications of the user).

n113. See Navistar Int'l Transp. Corp. v. State Bd. of Equalization, 884 P.2d 108, 114 (Ca. 1994) (recogniz-
ing that the difference between canned and custom software is the service characteristics inherent in custom
software); Measurex Sys., Inc., 490 4.2d ar 1196 (indicating that custom sollware containg a service compo-
nent); Computer Assocs. Int'l, Inc. v. City of E. Providence, 615 A.2d 467, 469 (R.I. 1992} (contending that cus-
tom software contains an intangible service element). One court has stated that custom software loses its service
characterization if it is resold to another user. See Navistar Int'l Transp. Corp., 884 . 2d at 114 (quoting Touche

Ross & Co. v. State Bd. of Equalization, 250 Cal. Rptr. 408 (1958)).

nl14. See Richard D. Harris, Note, Properly Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 171 .72 (1990) (providing engincers who customize programs given
user requirements); sec also Maccabees Mut. Life Ins. Ca. v. Department of Treasury, 332 N.W.2d 561, 563
(Mich. Ct. App. 1982) (commenting on the need for prelease consulting with buyers of customized programs).

nil15. See Richard D. Harris, Note, Property Taxation of Computer Softwarc: Northeast Datacom, Inc. v,
City of Wallingford, 23 Conn. L. Rev. 161, 172 (1990) (resulting in the culmination of computer tapes and disks
from customization).

nl16. See Measurex Sys., Inc., 490 4.2d at 1195 (claiming that custom software is not easily transferable
because it is created for a specific user).

nl117. See Richard . Harris, Nute, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 172 (1 990) (discussing how custom software and canned soltware
are subject to different restrictions).
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nl118. Id.; sce Suzanne Bagert, South Central Bell v. Barthelemy: The Louisiana Supreme Court Determines
That Computer Software Is Tangible Personal Property, 69 Tul L. Rev. 1367, 1372 (1995) (stating that the
rowner of [custom] software will then enjoy many rights not attendant to the licensee of canned software, such
as the right to use it on ag many computers as desired, and the right to sell it or lease it").

2119, See Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Ine. v,
City of Wallingford, 23 Conn. L. Rev. 161, 172 (199() {stating that a purchaser of custom software pays more
for their bundle of rights than the purchaser of canned software).

0120. See Navistar Int'l Transp. Corp. v. State Board of Equalization, 884 P24 108 114 (Ca. 1994) (stating
that California law does not impose a sales tax on custom software); Unifed Design Corp. v. State Tax Comm'n,
942 P.2d 725, 729 (Okla. 1997} (recognizing that canned software is taxed under sales tax regulation while cus-
tom software is not so taxed); Computer Assocs. Ini'l, Inc. v. City of E. Providence, 615 A.2d 467, 468-69 (R.1
1992) (acknowledging that canned software is tangible property subject to taxation while custom software is in-
tangible property exempt from taxation}; see also 68 Am. Jur. 2d Sales and Use Taxes 223 (1993) (discussing
how many states differentiate between canned and custom software when imposing a use tax); Maribel A, Fa-
jardo, Usq., Alabama Proposes to Amend Computer Hardware and Software Regulations, State & Loc. Tax
Wily., Apr. 28, 1997, at 10-11 (discussing proposed amendments to computer software regulations, which sug-
gest that custom software should be exempt from sales taxation while canned sofiware should remain taxable);
Thomas M. Findley, The Application of Florida's Sales Tax to Software and Electronic Computer Transmis-
sions, 68 Fla, B.J. 63, 63 (1994) (pointing out that whilc a majority of states tax canned software, several of
those states do not tax custom software); Richard Raysman & Peter Brown, State Sales Taxation of Sofiware,
N.Y.L.1, Feb. 19, 1991, at 3 (reporting that New York and New Jersey only tax canned software and not cus-
tom software). But sce South Cent. Bell Tel. Co. v. Barthelemy, 643 So. 2d 1240, 1249 (La. 1994} (indicating
that the canned-custom distinction is irrelevant because the "nature of the software is the same™).

n121. See Measurex Sys., Inc. v. State Tax Assessor, 490 A.2d 1192, 11 95-96 (Me. 1985) (indicating that
cammed software is tangible property while custom software is intangiblc); Maccabees Mui. Life Ins. Co. v. De-
pariment of Treasury, 322 N.W.2d 561, 564 (Mich. Ct. App. 1982) (concluding that canned sofiware is taxable
tangible property, and custom software is nontaxable intangible property); International Bus. Machs. Corp. v.
Director of Revernue, 765 S.W.2d 611, 612 (Mo. 7981) (en banc) {recognizing that some cases hold canned soft-
ware tangible property and custom software intangible property); United Design Corp., 942 P.2d af 729 (stating
that carmed soltware is taxable while custom software is not taxable), Computer Assocs. nt'l, Inc., 615 A.2d at
468-69 {acknowledging that canned software is tuxable tangible property while custom software is nontaxable
intangible property).

1122. See Ruhama Dankner Goldman, Comment, From Gaius to Gates: Can Civilian Concepts Survive the
Age of Technology?, 42 Lay. L. Rev. 147, 157 (1996) (demonstrating the problem of attempting to differentiate
between canned and customized software when program is esseatially canned but has some modifications). One
commentator designates this type of software as “"customized” software. See L.J. Kutten, Personal Property
Taxation of Computer Software: A State-by-State Guide 2,05 (3d ed. 1996) (dividing software into three catego-
ries: canned, customized, and custom). However, customized sofiware should not be confused with "custom”
software. See id. Customized software is standard software modified to fif the specific needs of the user; it is not
created solely for the single user. See id.

n123. See Ruhama Dankner Goldinan, Comment, From Gaius to Gates: Can Civilian Concepts Survive the
Age of Technology?, 42 Loy. L. Rev. 147, 157 (1996) (asserting that the administration of the tax system with
canned and custom software is made difficult because of the imprecise line drawn between canned and custom
software), see also L.J. Kulten, Personal Property Taxation of Computer Software: A State-by State Guide 2.05
(3d ed. 1996) (suggesting that for personal properly tax purposes, "customized software should be broken into its
two component parts: canned and custom software," otherwise taxing authorities will classify the software in the
category which raises the most revenue).
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n124. See Tenn. Code Ann, 67-6-102(24)(B} (1997) (imposing a sales tax on customized software); United
Design Corp., 942 P.2d at 728-29 n.3 (imposing a sales tax on customized software, which is defined as soft-
ware with "programming changes to a pre- written program to adapt it to a customer's equipment"); H.B. 14,
1997 Leg., Reg. Sess. (N.C. 1997) {proposing to amend sales lax code so that customized sollware, or prewritten
software with modifications, would be exempt from sales taxation).

1125, See Tenn. Code Ann. 67-6-102(24)(B) (1997) (declaring all computer software as tangible property
including customized software except for that which is fabricated for a person's own use or consumption); Rich-
ard . Haryis, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v. City of Wallingford,
23 Conn, L. Rev. 161, 171 {1990} (noting that Tennessee changed its sales tax code in 1977, recognizing custom-
ized software as tangible property).

nl26. 942 £.24 725 (Okda. 1997).

n127. See United Design Corp., 942 P.2d at 728-29 (recognizing that the use of sales taxation is appropriate
for customized softwarc).

n128. See HL.B. 14, 1997 Leg., Reg. Sess. (N.C. 1994) (suggesting amending the sales tax code to state
rmodification of a prewritten program (o meet a customer's needs is custom computer software only to the extent
of the modification, unless the charge for modifying the program exceeds fifty percent (50%) of the total charge
for the program); David Strow, N.C. Software Developers Will Fight Tax Legislation, Bus. J.-Charlotte, Mar.
17, 1997, at 7 (discussing proposed bill that would only exempt certain custom software packages from sales
taxation), available in 1997 WL 7604975,

n129. Sce Nancy S. Rendleman & Charles B. Neely, Jr., Property Taxation of Computer Soltware (noting
the difficulty faced by tax assessors in determining whether computer software is assessable), reprinted in L.J.
Kutien, Personal Property Taxation of Computer Software: A State-By-State Guide app. E, at 223 (3d ed. 1996).

0130, Sce Northeast Datacom, Inc. v. City of Wallingford, 563 A.2d 658, 680 (Conn. 1989) (stating that the
principle issue is whether computer software is tangible property subject to property taxation); South Cent. Bell
Tel Co., 643 So. 2d at 1241 (considering whether computer software is tangible personal property for sales and
use tax purposes); Measurex Systems, Inc. v. State Tax Assessor, 490 A.2d 1192, 1195 (Me. 1985) (determining,
under use tax provisions, whether the software was tangible personul property). Classification of computer soft-
ware is also an issue at the federal tax level when the question is whether computer softwarc is eligible for an in-
vestment tax credit. See Norwest Corp., 108 T.C. ar 374-75 {reviewing whether computer soltware constituted
tangible property in order to qualify for an investment tax credit); Sprint Corp., 108 T.C. ar 396 (determining
whether computer software was tangible properly, thus eligible for an investment tax credit). Prior to 1997, the
United States Tax Court had considered computer software intangible property, thus ineligible for an investment
tax credit. See Kansas City 8. Indus., Inc. v. Commissioner, 98 1.C. 242, 262-64 (1992} (maintaining that com-
puter software constituted intangible property); Ronnen v. Commissioner, $0 T.C. 74, 97 (1988) (holding that
computer software was intangible property). However, in 1997, the United States Tax Court overruled its sarlier
decisions and concluded that computer software was tangible property eligible for an investment tax credit. See
Norwest Corp., 108 T.C. at 375 (deeming computer software to be tangible property); Sprint Corp., 100 T.C. at
396 (defining compuier software as tangible property).

n131. See Richard I3, Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v,
ity of Wallingford, 23 Conn. L. Rev. 161, 1 76-77 (1990) (discussing two early cases, District of Columbia v.
Universal Computer Associates, and Commerce Union Bank v. Tidwell, which employed the knowledge ration-
ale).

Appx.50



Page 29
29 8t Mary's 1.. 1. 871, %

n132. See Mancy S. Rendleman & Charles B. Neely, Jr., Property Taxation of Computer Software (contend-
ing that the "knowledge rationale test stands for the proposition that computer soltware is merely 2 means o
transfer information from the creator of the data to the end user"), reprinted in 1..J. Kutten, Personal Property
Taxation of Computer Software: A State-by-State Guide app. I, at 230 (3d ed. 1996); Robert W, McGee, Sales,
Use, and Property Taxation of Computer Software, 8 Hamline L. Rev. 307, 313 (1985); Robert W. McGee,
Software Taxation in Ohio, 9 Akron Tax J. 49, 49 (1992); Richard D. Harris, Note, Property Taxation of Com-
puter Software: Northeast Datacom, Inc. v. City of Wallingford, 23 Comnn. L. Rev. 161, 176 (1990} (alleging that
the knowledge rationale considers the intangible knowledge, as opposed to the tangible medium, the significant
tax factor).

33, See Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, 8 Hamline L. Rev,
307, 343 (1985} (explaining that once the information is transferred to the computer, the only thing that remains
is intangible knowledge); Robert W. McGee, Software Taxation in Ohio, 9 Akron Tax J. 49, 49-50 (1992) (de-
scribing how once information on the tangible medium was transferred to the compuler then all that remains is
intangible knowledge).

al34. Commerce Union Bankv. Tidwell, 338 5. 1W.2d 405, 408 (Tenn. 1976).
NI33. 465 F.2d 615 (D.C.Cir. 1972).

0136, Universal Computer Assocs., Inc., 465 F.2d at 617.

n137. 538 S.W.2d 405 (Tenn. 19786).

n138. See Universal Computer Assoes., 465 F.2d at 618 (holding that computer software is intangible prop-
erty); Commerce Union Bank, 538 S.W.2d at 408 (concluding that the sale of computer software was not the sale
of tangible property).

0139, See Commerce Lnion Bank, 538 §.W.2d at 408 {stating that intangible knowledge is what was pur-
chased not the magnetic tapes or punch cards).

n140. See Robert W. McGee, Software Taxation in Ohio, 9 dkron Tax J. 49, 30 (1992} (contending that
“the essence of the transaction test was an expansion of the knowledge rationale"); Richard D. Harris, Note,
Property Taxation of Computer Software: Northeast Datacom, lnc. v. City of Wallingford, 23 Conn. L. Rev. 161,
177 (1990) (implying that the essence of the transaction test is a variation of the knowledge rationale).

ni41. See Cache County v. Praperty Tax Div. of Tax Comm'n, 922 P.2d 738, 767-68 {Uiah 1996) (asserting
that if the cost of software is primarily incurred for its intangible nature, the properly is nontaxable), cf. Robert
W. McGee, The "Essence of the Transaction” Test for Computer Software Tangibility and Taxation, 20 Lincoln
I Rev. 21, 22 (1991} (stating that the "essence of the transaction test holds that software is tangible if the es-
sence of the transaction is the purchase or salc of tangible property"). The "essence of the transaction" test is
sometimes referred to as the "real object” test. See Hasbro Indus., Inc. v. Norberg, 487 A2d 124, 126 (RL 1985}
{stating that the critical test is the "rcal object” test which means that “'where the real object of the transaction is
the product of the service, it is taxable transfer', but ‘where the real object of the transaction is the service ren-
dered and the transfer of personal property is merely incidental to the service, the transaction is not taxable™
(quoling Statewide Multiple Listing Servs., Inc. v. Norberg, 892 4.2d 871 (R1 1978))).

n142. See Cache County, 922 P.2d at 767 (stating that "the cssence of the transaction” test "focuses on the
primary puspose of the transaction™}; John Wei-Ching Kuo, Sales/Use Taxation of Software: An [ssue of Tangi-
bility, 2 High Tech. L.J. 125, 129 (1987) (pointing out that the essence of the transaction test "gauges the impor-
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tance of the tangible medium to the transfer of knowledge"). 1t should be noted that the type of computer solt-
ware involved does not affect the outcome of the knowledge rationale or the essence of the transaction test. Sce
Nancy S. Rendleman & Charles B. Neely, Jr., Property Taxation of Computer Software, reprinted in L.J. Kulten,
Personal Property Taxation of Computer Seftware: A State-by-State Guide app. B, at 230 (3d ed. 1996) (stating
that neither test is dependent upon the classification of softwarc).

1143, See First Nat'l Bank v. Bullock, 584 S.W.2d 548, 550-51 (Tex. Civ. App. - Austin 1979, writ ref'd
n.r.e.) (stating that the essence of the transaction was the intangible computer software and not the four tapes
used to convey the software).

ni44. Id at 550.
n145. 535 N.E.2d 360 (Ohio Ct. App. 1987).

nl46. See Compuserve, 535 N.E.2d at 365 (disagreeing with courts that have concluded that the purpose of
purchasing computer software is to obtain the tangible medium by stating that the real purpose is to receive the
intangible information}.

n147. See Northeast Datacom, Inc. v. City of Wallingford, 563 A.2d 688, 691 (Conn. 1 989) (noting the dra-
matic difference in value between the corputer disks and the computer software); District af Columbia v. Uni-
versal Computer Assocs., Inc., 465 F.2d 615, 617 (D.C. Cir. 1 972) (contrasting the value of the material to the
value of the information purchased); Detroit Auto. Interinsurance Exch. v. Department of Treasury, 361 N.W.2d
373, 376 (Mich. Ct App. 1984} (delineating between the value of the physical component and "the organization,
creation, knowledge and skill of the information thereon™); Commerce Union Bank v. Tidwell, 538 5.1V 2d 403,
407 (Tenn. 1976} (comparing the cost of the magnetic tape to the total cost of the computer software).

n148. See Robert W, McGee, Software Taxation in Ohio, ¢ dkron Tax /. 49, 50 (1992} {discussing the tests
that are used to classify computer software as either tangible or intangible).

n149. See id. (noting most of value of software lies in its intellectual content).

1150. See Detroit Auto., 361 N.W.2d at 376 (recognizing that the value of the tangible cormponents of soft-
ware is nominal compared to the intangible items); Commerce Union Bank, 538 5.W.2d at 408 (noting that the
value of a tape or disk dissipates once the information is transferred to the computer system).

nl51. See Robert W. McGee, Sales, Use, and Property Taxation of Computer Soliware, § Hamline L. Rev.
307, 314 (1985) (declaring that a "number of courts have applicd the 'mode of transmission’ test"); Robert W,
McGee, Software Taxation in Ohio, 9 Akron Tax ). 49, 50 n.9 (1992} (claiming that several courts have used the
"mode of transmission” test).

0152, Robert W. McGee, Software Taxation in Ohio, 9 dkron Tax J. 49, 50 (1992); cf. First Nat'l Bank v.
Department of Reverme, 421 N.E2d 175, 178 (Il { 981) (finding support for the conclusion that computer soft-
ware is intangible property in the fact that software could be conveyed in a number of ways)y; James v. Tres
Computer Sys., Inc., 642 S.W.2d 347, 349 (Mo. 1982) (noting that the use of a tangible medium, such as a tape,
was not necessary as the software could have been conveyed to the purchaser through electronic communica-
tions); Commerce Union Bank v. Tidwell, 538 S. W.2d 405, 408 (Tenn. 1976) (suggesting that computer software
can be conveyed through tangible and nontangible methods).

n153. 465 4.2d 1100 (V1. 1983).
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0154, See Chittenden Trust Co., 465 A.2d at 1102 (concluding that because the value of software lies in its
tangible form, computer software constitutes tangible personal property); see also Citizens & 5. Sys. Inc. v. Souih
Caroling Tax Comm'n, 311 S.E.2d 717, 719 (S.C. 1984) (determining that computer software was tangible prop-
erty based on the fact that it was delivered in a tangible form).

0155, See Chittenden Trust Co., 465 A.2d at 1102 (alleging that if the Bank had procured the software
through telephone lines the use tax woutd have been avoided); Nancy S. Rendleman & Charles B. Neely, Jr.,
Property ‘Taxation of Computer Software (suggesting that in states using the mode of transmission test, a tax-
payer could possibly avoid property taxes by transferring the software electronically), reprinted in L.J, Kutten,
Personal Property Taxation of Computer Software: A State-by-State Guide app. E, at 231 (3d ed. 1996); sec also
Robert W. McGee, Software Taxation in Ohio, 9 Akron Tax J. 49, 50n.9 (1992) (providing an cxample of how
the transmission of a program over the telephone lines can save the amount of sales tax owed}.

n156. Nancy S. Rendleman & Charles 3. Neely, Jr., Property Taxation of Computer Software, reprinted in
L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide app. E, at 230 (3d ed.
1996).

n157. Cf, Colo. Const. art. X, 3(2)(a) (requiring property tax assessment {0 COmimence January { of each
year); Ky. Rev. Stat. Ann. 132.220(1) (Michic 1991) (providing for property tax assessment as of January 1 of
cach year); Tex. Tax Code Ann. 23.01 (Yernon 1992) (calling for all property to be appraised for property tax
purposes by January 1 of each year).

n158. Richard D, Harris, Note, Property Taxation of Computer Software: MNortheast Datacom, Inc. v. City of
Wallingford, 23 Conn. L. Rev. 161, 185 (1 990); see Johm Wei- Ching Kuo, Sales/Use Taxation of Software: An
Issue of Tangibility, 2 High Tech. L.J. 125, 131 (1987) {noting that software has becn analogized to phonograph
records, books, and movie films). A recent case addressed whether VCR recordings were comparable to com-
puicr software or movie reels. See Reynaud v. Town of Winchester, 644 A.2d 976, 977-78 (Conn. App. Ct. 1994)
(deciding whether plaintiffs' analogy of VCR recordings to computer software or defendant's analogy to movie
reels was more persuasive). The court, however, concluded that the VCR recordings were more simitlar to movie
reels than computer software. See id. af 978. '

1159, See Robert W. MeGee, Sales, Use, and Property Taxation of Computer Soflware, & Hamline L. Rev.
307, 314-15 (1985) (asserting that films and records are quite stmilar to computer software); Robert W, Mc(iee,
Sofiware Taxation in Ohio, 9 dkron Tax J. 49, 50-51 (1992) (contending that "films and records have much in
common with computer software"); Richard I. Harris, Note, Property Taxation of Computer Software: North-
east Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 185 (1990) (acknowledging that filmmaking
and software creation involve similar processes).

n160. Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, § Hamline L. Rev. 307,
315 (1983); Robert W. McGee, Software Taxation in Ohio, 9 dkron Tax J. 49, 51 (1992).

0161, See Robert W. McGee, Software Taxation in Ohio, ¢ Akron Tax J. 49, 31 (1992) (asserting that the
value of software lies in its intellectual intangible content).

0162, See Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, 8 Hamline L. Rev.
307, 315 (1985) (explaining the distinctions drawn by the courts between computer software and other taxable
properly); Robert W. McGoe, Software ‘Taxation in Ohio, 9 Akron Tax J. 49, 51 (1992) (laying out the differ-
cnices between computer soflware and films, records, and books); John Wei-Ching Kuo, Sales/Use Taxation of
Software: An Issue of Tangibility, 2 High Tech. L.J. 125, 131 (1987) {discussing the distinctions between com-
puter software and films, records, and books).
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0163. Sec Commerce Union Bank v. Tidwell, 538 S.W.2d 405, 407-08 (Tenn. 1976) (drawing a distinction
between fitm and computer sofiware}.

nl6d. fd at 407.
n165. See id at 407 (explaining that film is inherently related to a movie).
N166. Sce id. ar 408 (describing the difference in mediums of computer software and films).

n167. See Robert W. McGee, Software Taxation in Ohio, 9 dkren Tax J. 49, 51 {1992) (stating that another
distinction between film and software is thal a movie has centinuing value because "it can be used again and
again").

n168. See Commerce Union Bank, 538 S.W.2d at 408 (concluding that computer softwarc was not tangible
personal property).

0169. See Commerce Union Bank, 538 8. W.2d at 408 (pointing out that computer software is not complete
and ready upon purchase because it must first be translated into language the computer can understand).

2170, Sce Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, 8§ Hamline L. Rev.
307, 315 (1985) (alleging that computer software is not immediately perceptible to the senses); Robert W.
McGee, Software Taxation in Ohio, 9 Akror Tax J. 49, 51 {1992) (claiming that unlike films, records, and
books, computer software cannot be immediately perceived by the senscs); John Wei-Ching Kuo, Sales/Use
Taxation of Software: An Issue of Tangibility, 2 High Tech. L.J. 125, 131 (1987) (arguing that "books, recoxds,
and movies are designed to be readily perceptible by human senses with minimal aid of machines"); Richard D.
Harris, Note, Property Taxation of Computer Sofiware: Northeast Datacom, Inc. v. City of Wallingford, 23
Conn. L. Rev. 161, 187 (1990) (noting that computer software is not immediately perceptible to the sense be-
cause it must first be translated into a language that a computer can understand}.

n171. Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, 8 Hamline L. Rev. 307,
315 (1985); Robert W. McGee, Software Taxation in Ohio, 9 Akron Tax J. 49, 51 (1992); sce John W. Bryant &
Lance R. Mather, Property Taxation of Computer Software, 18 N.Y. L.F. 59, 74 (1972} (pointing out that nor-
mally future updates and services are included with the purchasc of custom computer software while it is
" doubtful whether the hypothetical purchase of a motion picture and its copyright would be regarded as 4 con-
tinuing contract for services”),

n172. See South Cent. Bell Tel. Co. v. Barthelemy, 643 So. 2d 1240, 1247-48 (La. 1994) {rejecting aftempts
by other jurisideitons to analogize computer software to other taxable tangible property); Commerce Union
Bank, 538 S.W.2d at 407-08 (relying on the differences between computer software and other tangible property
then concluding that computer software is intangible property).

nl73. 464 A.2d 248 (Md. 1983).

n174. See Equitable Trust Co., 464 A.2d at 261 (holding that there is o legally significant difference be-
tween computer software and recards).
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0175, See Chittenden Trust Co., 465 A.2d at 1102 {rejecting any distinciton between computer software and
other tangible property wherein the value lies not in its physical component but rather in the intellectual con-
tent).

1wl 76. See Equitable Trust Co., 464 A.2d at 261 {stating that "[a} tape containing a copy of a camned pro-
gram does not lose its tangible character, because its content is a reproduction of the prodnct of intellectual ef-
fort, just as the phonorecord does not become intangible, because it is a reproduction of the product of artistic ¢f-
fort™); Richard D. Harris, Note, Praperty Taxation of Computer Software: Northeast Datacom, Inc. v. City of
Wallingford, 23 Conn. L. Rev. 161, 188 (1 990} (comparing canned programs with phonorecords).

nl77. See Equitable Trust Co., 464 A.2d at 261 (holding that there is no legally significant difference be-
tween computer soflware and records).

n178. 465 A.2d 1100 (Va 1953).

2179, See Chittenden Trust Co., 465 A4.2d at 1102 (rejecting the Bank's argument by distinguishing com-
puter software from other taxable personal property).

1180, See id. {contending that computer software is not different from other taxable personal property
items).

ni81. id.
n182. See id. (holding that computer softwarce constitutes tangible property).

n183. See, c.g., General Bus. Sys., Inc. v. State Bd. of Equadization, 208 Cal. Rpur. 374, 375 (Cal. Ct. App.
1984) (discussing whether the salc of computer software constituted the sale of a good or the rendition of ser-
vices); Communications Groups, Inc. v. Warner Communications, Inc., 138 Misc. 2d 80, 83, 327 N.Y.5.2d 341,
344 (N.Y. Civ. Ct. 1988) (determining whether the sale of computer software involved a good or a service);
Computer Assocs. Int'l, Inc. v. City of E. Providence, 615 A.2d 467, 469 (RA. { 992} (deciding whether an intan-
gible service element was involved in the sale of corputer sofiware); see also Robert W. McGee, Sales, Use,
and Property Taxation of Computer Software, 8 Hamline L. Rev. 307, 316 (1985} (stating that a number of
courts have wrestled with the good versus service distinction).

n184. See Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, 8 Hamline L. Rev.
307, 316 (1985) (stating that computer softwarce that is deemed a good is considered tangible property}. Classifi-
cation of computer software as a good also means that its sale is governed by the Uniform Commercial Code
(L.C.C.). See James A. Mogey, Software As UCC Goods: A Critical Look, 34 How. LJ. 299, 307 (1991) {con-
cluding that for the U.C.C. to apply sofiware must be classified as a good). The U.C.C. defines goods as "all
things...which are movable at the time of identification to the contract for sale other than the money in which the
price is to be paid, investment securities and...things in action.” {/.C.C. 2-105 (1978). The key inquiry, therefore,
is whether computer software should be considered a good or a service. See David C. Tunick, Has the Computer
Changed the Law?, 13 . Marshall J. Computer & Tnfo. L. 43, 45 (1994) (noling that the critical question for
courts is whether software is considered a good).

1185, See John Wei-Ching Kuo, Sales/Use Taxation of Sofiware: An Issue of Tangibility, 2 High Tech. L.J.
125, 132 (1987) (noting that if the sale of software is actually a sale of services then the transaction witl not be
subject to a sales or use tax). In addition, if computer software is classified as a service then it does not fall
within the scope of the U.C.C. See James A. Mogey, Sofiware As UCC Goods: A Critical Look, 34 How. L.J
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299, 307 (1991) (stating that if the sale of software was considered a service transaction, then the sale would fall
outside the scope of the U.C.C.).

n186. See Computer Assocs. Int'l, Inc., 615 A.2d at 468 (explaining that canned software does not contain a
service element);, Hasbro Indus., Inc. v. Norberg, 487 A.2d 124, 128 (R.1. 1985} (claiming that service is non-
existent with a canned program); Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, 8
Hamline L. Rev. 307, 317 (1985} (stating that services do not accompany the sale of canned programs); John
Wei- Ching Kuo, Sales/Use Taxation of Software: An Issue of Tangibility, 2 High Tech. L.J. 125, 133 {1987)
(noting that with canned software no personal services are rendered as it is sold "5fT the shelf™).

n187. See General Bus. Sys., 208 Cal. Rptr. at 375 (determining that the sale of custom computer software
was actually the provision of sexvices); Computer Assocs. Int'l Inc., 615 A.2d at 469 (declaring that custom
soflware contains an intangible service element); Robert W. McGee, Sales, Use, and Property Taxation of Com-
puter Software, 8 Hamline L. Rev. 307, 31 6 (1985} (contending that canned programs arc normally considered
products while custom programs arc generally considered services).

188, See Robert W, McGee, Sales, Use, and Property Taxation of Computer Software, 8 Hamline L. Rev.
307, 318 (1985} (demonstrating that tangible medium are generally worth less than services); sce also John Wei-
Ching Kuo, Sales/Use Taxation of Software: An Issue of Tangibility, 2 High Tech. L.J. 125, 132 (1987) (sug-
gesting that with custom software “the software is merely incidental to the rendering ol the service").

1189. See Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, & Homline L. Rev,
307, 316-17 (1985} (explaining the different tests used 1o determine whether computer sottware constitutes a
good or a service); Mary M. Simons, Comment, Benchmarking Wars: Who Wins and Whao Loses with the Latest
in Software Licensing, /996 Wis. L. Rev. 165, 175 (stating that courts have adopted various tests, including the
predominant factors rule and the moveable-end-product rule, to determine whether computer software consti-
tutes a good}.

1190. See General Bus. Sys., Inc. v. State Bd. of Equalization, 208 Cal. Rptr. 374, 375 {Cal Ct. App. 1984)
(using the true object test, which focuses on the main element of the transaction, to decide that the sale of com-
puter software was in actuality the rendition of services); Robert W. McGee, Sales, Use, and Property Taxation
of Computer Software, 8§ Hamline L. Rev. 307, 316 (1983) (pointing out that une test used to distinguish between
goods and services asks whether the transfer of the physical property is necessary or merely convenient to
achieving the purpose of the transaction).

r191. See Robert W. McGee, Sales, Use, and Property Taxation of Computer Software, 8 Hamline L. Rev.
307, 316 (1983) (stating a test which compares the value of materials and services).

11192, See id. (describing a test which examines whether there is value to a purchaser only, or whether the
itern cant be sold to the general public).

1193. See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.01, &t
19-20 (3d ed. 1996) (pointing out that valuing software for personal property tax purposes is difficult, particu-
larly since any service costs must be deducted); Richard D). Harris, Note, Property Taxation of Computer Sofi-
ware: Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 188 (1990) {contending that com-
puter software valuation is a particularly difficult task).

A property tax is typically levied on the value of real and personal property owned by a taxpayer. See
Black's Law Dictionary 1218 (6th ed. 1990) (stating that "an ad valorem tax [is} usually levied by a city or
county government on the value of real or personal property that the taxpaycr owns on a specified date"); Glenn
W. Fisher, The Worst Tax? A History of the Property Tax in America 10 (1996) (noting that ad valorem taxation
is hased on the value of property); 21 Jay D. Howell, Jr., Property Taxes 413 (Texas Practice 1988) (stating that
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property must be taxed according to its valuc). A property’s value, therefore, must be ascertained once that prop-
erty has been deemed taxable. Afler valuation occurs, the amount of tax owed to the taxing authority can be cal-
culated. Generally, the properly tax rate is "expressed as a uniform rate per thousand of valuation.” Black's Law
Dictionary 1218 (6th ed. 1990). For example, in Florida, the cutrent property tax rales range frotn two cents to
twenty-five cents per thousand of assessed value. See Companies Fight Software Tax Bite, Chi. Trib., June 9,
1996, at 7 {reporting that "Florida property tax rates generally range from [twa] cents to [twenty- five] cents per
$ 1,000 of assessed value™), available in F996 WL 2679556

The process of valuation is a difficult task. See Glenn W. Fisher, The Worst Tax? A History of the Property
Tax in America 81 (1996) (stating that "determining the value of property is a difficull task"); Harold M.
(roves, Is the Property Tax Conceptually and Practically Administrable? (suggesting that administering the
property tax is made difficult becausc it is based on valuation), in The Property Tax and 1ts Administration 15,
I5 (Arthur D. Lynn, Jr. cd., 1969); ¢f. Nancy S. Rendleman & Charles B. Neely Jr.,, Property Taxation of Com-
puter Software (noting difficulty in determining the value of computer software), reprinted in L.J Kulten, Per-
sonal Property Taxation of Computer Software: A State-by-State Guide app. E, at 233 (3d ed. 1996). As one
conunentator stated, even "the best appraisers may differ as to the value of particular properties.” Glenn W.
Fisher, The Worst Tax? A History of the Property Tax in America 81 (1996).

n194. See Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. {61, 189 (1990} (stating that "the price of a software package often in-
cludes many elements, including rights to maintenance and update services to be rendered in the foture™).

Once a state identifies computer software as taxable property, the state will be taced with the problem of de-
termining a proper valuation of the software. See L.J. Kutten, Personal Property Taxation of Computer Software:
A State-by-State Guide 3,01, at 19 (3d ed. 1996) (claiming that tax assessors are faced with the problem of de-
termining the fair value of computer software); Nancy S. Rendleman & Charles B. Neely, Ir., Property Taxaticn
of Computer Seftware (stating that once computer software is deemed taxable property, its value must be deter-
mined), reprinted in L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide app.
E, at 233 (3d ed. 1996). Unlike most tangible personal property, the true value of sollware does not lie in its
plysical form. See Richard D. Harris, Note, Properly Taxation of Computer Software: Northeast Datacomn, nc.
v. City of Wallingford, 23 Conn. L. Rev. 161, 188 (T990) (noting that "the true value of software does not mani-
fest iself in a physical form"}, This examination contradicts the finding that computer soflware is tangible be-
cause the majority of the software’s value is derived from the intangible knowledge contained on the tangible
medium; the value of the physical storage medium, such as a tape or disk, is relatively low in comparison with
the value of the intangible knowledge stored on the medium. See id. (providing an example in which a 2400-foot
magnetic tape, which costs less than § 100, could easily contain software valued at $ 100,000); see also John W.
Bryant & Lance R. Mather, Property Taxation of Computer Software, 18 N.¥. L.#. 59, 63 (1972) (contending
that "tangible manifestations of software, such as punch-cards or magnetic tapes and printed materials, are of
low intrinsic value™).

n193. See Richard D. Harris, Note, Property Taxation of Computer Software; Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn, L. Rev. 161, 169 (1990} (indicating that a state legislature would never intend to
assess a property tax upon future services and rights); see also L.J. Kutten, Personal Property Taxation of Com-
puter Software: A State-by-State Guide 3.01 (3d ed. 1996) (asserting that the inclusion of services such as prein-
stallation planning, training, debugging, testing, and performing engineering diagnostics inflates the value of
computer software; thus, the failure to remove these costs in the valuation process will result in overvalued
software and unnecessary tax payments).

1196, See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.06 (3d
ed. 1996) (stating that each faxing authority has its own method of determining the value of taxable property);
Richard D. Harris, Note, Property Taxation of Computer Software: Northcast Datacom, Inc. v. City of Walling-
ford, 23 Conn. L. Rev. 161, 193 (1990} (proclaiming that no one method of valuation has not been accepted).
Compare Va. Const. art. X, 2 (using the fair market approach to determine value), and Kan. Stat. Ama. 79-501
(1989 & Supp. 1996) (approving ol the fair market method for assessing property value), with Patrick Der-
denger, Arizona Property Tax (reporting that Arizona values property according to its original cost less deprecia-
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tion), in Property Tax Deskbook 3-834 (William Prugh et al. eds., 1997), and Dwayne W. Barrett & Richard A.
Johnson, Tennessee Property Tax (acknowledging that although Tennessee has approved of the use of three
methods to determine property value, the principal approach is the cost approach), in Property Tax Deskbook
43-225.1 (William Prugh et al. eds., 1997).

0197. See Richard 1. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Copm. L. Rev. 161, 193 (1990) (stating that state legislatures have not provided much
guidance in regulations).

0198, See Colo. Rev. Stat. Ann. 39-1-103(5)(a) (West 1990 & Supp. 1997) (approving the use of either the
cost, income, or market approach to determining the value of real and personal property); Tex. Tax Code Ann.
23.0107 (Vernon 1992 & Supp. 1998) (acknowledging the use of the cost, income, and market approaches for
assessing the value of property); L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-
State Guide 3.01-.04 (3d ed. 1996) {examining the three major approaches to determining propetty value); Bryan
Ruez et al., Property Tax: A CPA's Perspective, Tax Adviser, Sept. 1, 1997, at 590 (explaining the three meth-
ods of appraisal - cost, income, and market), available in 7997 WL 9171344. But sce Richard D. Harris, Note,
Property Taxation of Computer Software: Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 16/,
189-91 (1990) (dividing the valuation process into two approaches: the historical cost method and the fair mar-
ket value approach).

1199, See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.02 (3d
ed. 1996) (providing that the fair market approach determines the value of software based on "what software
with identical or similar characteristics would sell for on Lhe open market™).

0200. Sce id. (stating that in order to value software, readily available software must be located in the mar-
ket); Nancy S. Rendleman & Charles B. Neely, Jr., Property Taxation of Computer Software (suggesting that the
market approach “relies upon a comparison of properly recently transferred and of a substantially similar nature
to the property valued"), reprinted in L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-
State Guide app. E, at 234 (3d ed. 1996).

1201, L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.02 (3d ed.
1996).

n202. Sce id. (suggesting that the market approach may not work well “with custom, internally developed,
or heavily customnized canned sofiware because...of the Jack of comparable software”); Nancy S. Rendleman &
Charles B. Necly, Jr., Property Taxation of Computer Software arguing that the market approach breaks down
with modified canned software and custom software), reprinted in L.J. Kutlen, Personal Property Taxation of
Computer Software: A State-by-State Guide app. E, at 234 (3d ed. 1996}, Richard D. Harris, Note, Property
Taxation of Computer Software: Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 164, 190
(1990} (contending that the market approach "depends upon available pricing data on reasonably comparable

software packages in the marketplace™).

n203. L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.02 (3d ed.
1996); see Bryan Ruez ct al., Property Tax: A CPA's Perspective, Tax Adviser, Sept. 1, 1997, at 590 (defining
fair market value as "the price at which the property would sell in the open market in an exchange between a
willing sefler and willing buyer"), available in 1997 WL 9171344

1204, See L.J. Kutten, Personal Property Taxation of Computer Software: A Stale-by-State Guide 3.02 (3d
ed. 1996) (indicating that one fair market approach "uses the vendor's catalogue listprice less any accumulated
depreciation™).
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1205, See id. (noting that another fair market method uses the vendor's actual price if it is different from the
catalogue price, still deducting for any depreciation).

1206, See Richard 0. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 190 (1990} (requiring sufficiently detailed sales data relevant in
cuiding value of software). Harris divides the fair market approach into two forms, the "cost of repurchase” and
the "cost of replacement.” Id. The "cost of repurchase" is the cost of purchasing similar software. Id. The "cost
of replacement” is the cost to reproduce the computer software. Id. While the "cost of repurchase" method works
only with canned software, the "cost of replacement” method can be applied to cither canned or custom soft-
ware. Id ar 191, Bul see Bryan Ruez et al., Property Tax: A CPA’s Perspective, Tax Adviser, Sept. 1, 1997, at
590 (asserting that the replacement cost method is rarely used because of the difficulty in application), available
in 1997 WL 9171344,

n207. See Nancy S. Rendleman & Charles B. Neely, Jr., Property Taxation of Computer Software {explain-
ing that a custom or internally developed application would not have comparable sales to use in a transactional
valuation, and that these types of programs are more suited to a cost based analysis), reprinted in L1, Kutten,
Personal Property Taxation of Computer Software: A State-by-State Guide app. E, at 234 (3d ed. 1996).

n208. id. The income approach has been divided into two methods, direct capitalization and vield capitaliza-
tion. See Bryan Ruez et al., Property Tax: A CPA's Perspective, Tax Adviser, Sept. 1, 1997, at 390 {suggesting
replacement cost method is used rarely as it is difficult to determine), available in 1997 WL 9171344, Direct
capitalization, which is the easiest 1o use, divides the capitalization rate of comparable companies by a com-
pany's normalized net income. See id. The yield capitalization method projects the future net cash flow and dis-
counts it to present value. See id.

1209, See L.J. Kutlen, Personal Property Taxation of Computer Software: A State-by-State Guide 3.03 (3d
cd. 1996) (asserting that the income approach "requires the assessor to project the net cash flow associated with
the sales revenue, license income, or Toyalty income generated by the software”).

7210, See id. (providing that the value of the sofiware must be capitalized in order to discount to present
value any anticipated future incoing).

n211. See Nancy S. Rendleman & Charles B. Neely, Jr., Property Taxation of Computer Software (claiming
that few software owners can accurately allocate an income stream, particularly becansc obsolescence may ob-
scure an estimate of future income), reprinted in L.J. Kutten, Personal Property Taxation of Computer Software:
A State-by- State Guide app. E, at 223 (3d ed. 1996).

0212, See L.J. Kutten, Personal Property Taxation of Computer Soflware: A State-by-State Guide 3,03 (3d
ed. 1996) (asserting that "[it] is almost impessible to value software developed for a user's internzl use").

n213. See id. (alleging that valuing computer software according to the capitalization of future income 1s
risky since such income may never be realized).

n214. See id. 3.04 (contending that the cost approach is most commonly used with custom software); Rich-
ard D, Harris, Note, Property Taxation of Computer Softwarc: Northeast Datacom, Inc. v. Ciey of Wallingford,
23 Conn. L. Rev. 161, 189 (19940) (noting that the historical cost method is the simplest valuation mode); see
also Nancy S. Rendleman & Charles B. Neely, Jr., Property Taxation of Computer Software (stating that tax as-
sessors frequently use the cost method 1o value personal property including compuicr software), reprinted in L 1.
Kutten, Personal Property Taxation of Computer Software: A State-by-Slate Guide app. E, at 236 (3d ed. 1996).
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0215, See Richard . Harris, Note, Property Taxation of Computer Soltware: WNortheast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 189 (1990) (arguing that the historical cost method's assessed value
would cqual the off-the-shelf purchase price).

n216. See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.04 (3d
ed. 1996) (claiming that a tax assessor determines the value of custom software by either relerring to the cost of
the development process or the cost to duplicate the utility of the software); Richard D. Hauris, Note, Property
Taxation of Computer Software: Northeast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 189
(1990} (stating that under the cost method the value of custom software equals "the original cost of the entire
software development process™). :

1217. See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.04 (3d
ed. 1996) (determining that assessors must account for the cost of labor, supplies, and hardware along with the
margin of profit when valving software under the cost approach}.

n218. See id. (alleging that the cost approach "tends to overvalue the software because it is extremely diffi-
cult to exclude the nontaxable portion of the development process"); Richard D. Harris, Note, Property Taxation
of Computer Software: Nottheast Datacom, Inc. v. City of Wallingford, 23 Conn. L. Rev. 161, 189-90 (1990)
(arguing that the historical cost method overvalnes computer software by including services which are not part
of the final product).

1219. See Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 190 (1990) {overvaluing the software value with initial development
cosls); see also District of Columbiav. Universal Computer Assocs., Inc., 465 F.2d 615, 619-20 (D.C_ Cir.
7972} (deducting the cost of the development of the sofiware from its assessed value).

n220. See L.J. Kutlen, Personal Property Taxation of Computer Software: A State-by-State Guide 3.04 (3d
ed. 1996) (proclaiming that tax assessors face the difficulty of assigning a value to the development process);
Nancy S. Rendleman & Charles B. Neely, Jr., Property Taxation of Computer Software (alleging that few tax-
payers provide "meaningful cost data for their internally developed sofiware” as well as "document the man-
hours expended and the dollars invested in the production of the software™), reprinted in L.J. Kutten, Personal
Property Taxation of Computer Software: A State-by- State Guide app. E, at 238 (3d ed, 1996). But sce Justin
Hibbard, Software Gains Capital Treatment, Info. Wk., Jan. 12, 1998, at 18 (discussing a pending rule change
requiring accountants to treat computer software as an asset, thus improving the record-kecping of the software
development process), available in /998 WL 2358043,

n221. See Richard D. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 193 (1991} (declaring that the cost of making additional copies of
computer software is "little more than the cost of the storage medium™).

1222, See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.05 (3d
ed. 1996) (listing obsolescence as one of the main problems faced by tax assessors when assessing the value of
computer software); see also Corporate Strategies-Briefs-Taxing Technologies, ComputerWorld, July 1, 19906, at
61 (claiming that "many states opt fo exemnpt software rather than assess something that quickly can become ob-
solete™), available in /996 WL 2372767.

1273, See Black's Law Dictionary 972 (5th ed. 1979) (defining obsolescence and specifying when it can oc-
cur).

w224, See Richard 1. Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 191 (1990) (suggesting that all valuation approaches must take into
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account economic obsolescence); of. Karen L. Boucher & William B. Curlee, Managing Personal Property
Taxes, Tax Adviser, Nov. 1, 1996, at 672 (stating that most jurisdictions have created depreciation or cost-
multiplier schedules to account for a personal property item's normal wear and tear), available in 7996 WL
0338591

1225, See L.J: Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.05 (3d
ed. 1996) (providing that rapid changes in technology complicate the process of establishing a standard eco-
nomic life for computer software). But see 334 Am. Jur. 2d Federal Taxation P 14652 {1996) (noting that IRS
revenue procedures depreciale computer sofiware purchased separately from hardware over 36 months using a
straight-line method).

n226. See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by State Guide 3.05 (3d
ed. 1996) (alleging that "unlike computer hardware, which depreciates over a set period, last year's soltware
maybe totally worthless™).

1227, Sce Richard D, Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev, 161, 191 (1990} (noting that it may be feasible to replace the software but
not economically efficient).

1228, See L.J. Kuiten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.05 (34
ed. 1996) (providing an example of when the existence of multiple copics causes valuation problems). Kutten
presents the following hypothetical and subsequently raised questions:

TFACTS: A Georgia software user based in Atlanta is only using one copy of software valued at $ 1,000,000, For
back-up security reasons only, the user stores one copy of the software in DeKalb County and another in Gwin-
nett County. This simple scenario raises the following questions:

1. How many copies are asscssable: just the Atlanta copy in use, or the backup DeKalb and Gwinnett copics
as well?

2. Can DeKalb and Gwinnett counties assess the back-up copies?

3. At what value is cach copy assessed: e.g., is cach copy worth § 333,333 or § 1,000,0007
1d.

1229. Cf. id. (suggesting that businesses make additional copies of computer software for security reasons).

w230, See Richard I, Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v.
City of Wallingford, 23 Conn. L. Rev. 161, 191-92 (1990) (asking whether cach copy of a computer soflware
program should be assessed for taxation PUTposes).

0231, If a business had three copies of a software program vatued at $ 1,000,000, and cach copy was subject
to property taxalion, that business would be paying the property taxes assessed on $ 3,000,000 of softwarc as
opposed to $ 1,000,000 of software. Assuming that the tax rate is $ .50 per $ 1000, then the business would pay
the state $ 1,500 in property taxes if all three copics were taxed as opposed to $ 500 if only one copy was taxed.

1232, See L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-Slale Guide 3.05 (3d
ed. 1996) (questioning whether different jurisdictions should be able to tax the same computer software item).
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1233. See Richard I, Harris, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v,
City of Wallingford, 23 Conn. L. Rev. 161, 192 (1990} (explaining that courts have not addressed the issue of
how to deal with tangible copics of software). '

n234. See, e.g,., District of Columbia v. Universal Computer Assocs., Inc., 463 F.2d 613, 617 (D.C. Cir.
1972) (interpreting the legal classification of computer software); Wal-Mart Stoves, Inc. v. City of Mobile, 696
So. 2d 290, 291 (dla. 1996) (determining the legal nature of computer soliware); Honeywell fnfo. Svs., Inc. v,
Maricopa County, 575 P.2d 801, 803 (4riz. Ct. App. 1977) (considering how to classify computer software);
Northeast Datacom, Inc. v, City of Wallingford, 563 A.2d 688, 689 (Conn. 1989) (deciding whether computer
software is subject to tax provisions); South Cent. Befl Tel. Co. v. Barthelemy, 643 So. 2d 1240, 1241 (La. 1994)
(addressing whether computer software should be deemed tangible or intangible property).

n235. See, e.g., Navistar Int'l Transp. Corp. v. State Bd. of Equalization, 884 P.2d 108, 114-16 (Cal. 1994)
(addressing the sales taxation of computer software); Northeast Datacom, 563 A.2d at 689 {determining the va-
lidity of personal property taxation of computer software); Mark O. Haroldsen, Inc. v. Stute Tax Comm'n, 805
P.2d 176, 181 (Utah 1990) (determining the taxability of computer software under usc tax provisions).

0236. Cf. Comptroller of the Treasury v. Equitable Trust Co., 464 A.2d 248, 249 (Md. 1983) (reviewing
sales taxation of computer software); Greyhound Computer Corp. v. State Dep't of Assessments & Taxation, 320
A.2d 52, 53-54 (Md. 1974) (discussing property taxation of computer software); Computer Assocs. Int'l, Inc. v.
City of E. Providence, 615 A.2d 467, 468 (R.1. 1992) (addressing computer software in context of property taxa-
tion); Hasbro Indus., Inc. v. Norberg, 487 4.2d 124, 128 (R.I. 1983) {examining usc taxation of computer soft-
ware); Cache County v. State Tax Comm'n, 922 P.2d 758, 767 (Utah 1996) (analyzing property taxation of com-
puter software); Mark O. Haroldsen, Inc., 803 P.2d af 131 (exploring use taxation of computer software).

1237, See Northeast Datacom, 563 4.2d at 692 n.8 (finding support for conclusion that software is intangi-
bie property for property tax purposes in four sales and use tax cases); Cache County, 922 P.2d at 767-68 (dis-
cussing previous state casc that dealt with use taxation of computer software); Marc S. Friedman & Lindsey H.
Taylor, State and Local Taxation of Software: A Trap for Computer Counsel, 6 Computer Law., June 1990, at
20, 21 (reporting that courts often intexpret statutes in cach area of {axation as written).

1238, 384 S W.2d 548 (Tex, Civ. App. - Austin 1979, writrefd nr.e.).

n239. Sec First Nat'l Bank, 584 S.W.2d at 550 (argning that the computer software does not constitute tan-
gible property).

n240. See id. (describing the functions of the bank's computer programs).

n241. See id. (implying that the bank sought a refund for the sales tax paid on the purchase of computer
software because of the contention that the computer sofiware was not taxable tangible property}.

n242. See id at 551 (concluding that since the sale was of intangible property, the tax levied was improper,
therefore, the amount paid in sales taxes should be returned with interest).

n243. See id. at 350 (stating that the court applies the "essence of the fransaction” to determine whether a
tax on the sale of tangible personal property is allowed).
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0244, See First Nat'l Bank, 584 S.W.2d ar 550 (explaining that if the essence or object of a sale is intangible
property, the transaction is not taxable); see also Bullock v. Statistical Tabulating Corp., 340 8. W.2d 166 passim
{Tex. 1977) (adopting essence of the transaction test),

n245. See First Nat'l Bank, 584 8.W.2d at 550 {relying on Statistical Tabulating and an earlier case, Wil-
liams & Lee Scouting Serv., Inc. v, Calvert, 452 S.W.2d 789 (Tex. Civ. App. - Austin 1970, writ refd nre)) In
Williams & Lee, the essence of the transaction was the scouting service provided. Williams & Lee, 452 S.W.2d
at 792, These services included the gathering of oil and gas well production statistical data and distributing the
results to subscribers. /d. af 790. The state unsuccessfully attempted to tax the distributed report, considering it a
tangible item. ld af 792-93.

1246, See First Nat'l Bank, 584 S W.2d at 551 {stating "although tangible personal property...did change
hands, the sale of a license for computer software to appellant was the sale of intangible property, and, therefore,

not taxable™).

0247. See id. at 550 (disagreeing with state's distinction between canned and custom software).

n248. 549 S.W.2d 166 (Tex. 1977).

n249. See First Nat'l Bank v. Bullock, 584 S.W.2d 548, 350 (Tex. Civ. App. - Austin 1979, writ ref'dn.r.e.)
(distinguishing cases based on "canned" versus "customized" characterization).

1250, Id.
n251. Sce id. (noting the court believed this not a valid distinction).
nZ52 1d.

1253, See Act of Jan. 1, 1982, 67th Leg., R.S., ch. 389, 1, 1981 Tex. Gen. Laws 1547, amended by Act ef-
fective Jan. I, 1988, 70th Leg., 2d C.S., ch. 5, art. 1, pt. 4, 11, 1987 Tex. Gen. Laws 13 (including computer
software within the definition of tangible property).

n254. See id. (providing that the tangible personal property definition included "a computer program that is
not a custom program").

1255. See Tex, Tax Code Ann. 151.009 historical note (Vernon 1992) (deleting the portion of the delinition
that excluded custom computer programs) [Acts 1987, 70th Leg., 2d C.S. ch. 5, art. 1, pt. 4, 11, 1987 Tex. Gen.
Laws 13].

n256. 930 5 W.24 119 (Tex. App. - Dallas 1996, writ denied).

1257. See Tech Data Corp., 930 S.W.2d at 124 (rejecting the argument that computer software was taxable
as business inventory under the tax code).

n258. See id at 120 (requesting a summary judgment afleging that § 2,501,798 was not subject to ad
valorem Laxation).
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n259. See id. (stating Tech Data had no ownership interest in the softwarc).

n260. Sec id at 123 (affitming the trial court's grant of summary judgment on the ground that the computer
software was intangible property, thus not taxable under the tax code).

n261. See Dallas Cent. Appraisal Dist. v. Tech Data Corp., 930 S.W.2d 119, 122 (Tex. App. - Dallas 1996,
writ denied) (adopting the definition of computer software provided by Tech Data's controller, Michael Atti-
nella).

n262, Id.
1263. id.

1264, See id. at 122-23 {comparing Tech Data's definition of software as "imperceivable binary impulses”
to tangible personal property definition).

n265. Tex. Tax Code Ann. 1.04¢5) (Vernon 1992) (emphasis added); see Tech Data Corp., 930 5. W.2d at
122 (citing Tax Code Section 1.04(5) for definition of tangible personal property).

n266. See Dallas Cent. Appraisal Dist. v. Tech Data Corp., 930 S.W.2d 119, 122-23 (Tex. App. - Dallas
1996, writ denied) (stating that "the 'imperceivable binary pulses' that make up computer application sofitware
are not capable of being 'seen, weighed, measured, felt, or otherwise perceived by the senses™).

1267, See id. (reiterating the First Nat'l Bank court's analysis of the then-existing sales tax definition of tan-
gible property).

n268. See id. {agreeing with court's analysis in First Nat'l Bank which concluded that the essence of the
transaction was the software not the tangible medium).

n269. See id. at 123 n.2 (stating that although the Texas legislature subsequently amended the tax code to
include computer software in the sales tax definition of tangible personal property, the legistature failed to make
a similar change in the property tax definition).

1270, Datlas Cent. Appraisal Dist. v. Tech Data Corp.. 930 8. W 2d 119 123 n.2 (Fex. App. -~ Dallas 1996,
writ denied).

n271. Sce id. (indicating that the First Nat'l Bank court considered whether computer application software
was tangible property, subject (o sales taxation).

n272. See Firsi Nat'l Bank v. Bullock, 584 S.W.2d 548, 550 (Tex. Civ. App. - Austin 1979, writ ref'd nr.e.)
(contending that the canned-custom distinction was not valid and that "the tesl in each casc in not whether the
product is 'customized' or 'canned' but whether the object of the sale is tangible personal property™).

n273. See id. (declining to adopt the appellee’s distinction between different types of software).

0274, See Tech Data Corp., 930 S.W.2d at 123 (affiming the trial court's grant of summary judgment on
the ground that computer application software did not constitute taxable tangible property).
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n275. See In re Profest of Strayer, 716 P.2d 588, 593-94 (Kan. 1956) (deciding that only operational sofl-
ware is taxable under property tax provisions because such software is essential to the computer hardware);
Compuserve, Inc. v. Lindley, 535 N.E.2d 360, 367 (Ohiv Ct. App. 1987) (determining that a property tax could
legally be levied on systems software but not apphcation software}.

n276. See Dallas Cent. Appraisal Dist. v. Tech Data Corp., 930 5. Ww.2d 119, 123 (Tex. App. - Dallas 1996,
writ denied) (applying the "essence of the transaction” test to determine that the sale of computer software in-
volved intangible personal property).

n277. See id. (stating that, in accordance with First Nat'l Bank, "the 1essence’ of the property is the software
itself, not the tangible medium on which the software might be stored").

n278. Sec id. (citing First Nat'l Bank, 384 8.W.2d at 550 and contending that under the "essence of the
transaction” test, if the intangible property is the significant object, then the transaction would nat be taxable),
Robert W. McGee, The "Essence of the Transaction” Test for Computer Software Tangibility and Taxation, 20
Lincoln L. Rev. 21, 22 (1991) (explaining that the "essence of the transaction” test focuses on what was the "es-
sence" of the sale); Ruhama Dankner Goldman, Comment, From Gaius to Gates: Can Civilian Concepts Survive
the Age of Technology?, 42 Lay. L. Rev. 147, 154 (1996) (asserling that under the "essence of the transaction”
test courts look at what was the true object of the purchase, the tape or the information contained on it}.

0279. See Dallas Cent. Appraisal Dist. v. Tech Data Corp., 930 SW.2d 119 123 (Tex. App. - Dallas 1996,
writ denied) {(craphasizing "computer application software cannot constitutc ‘tangible personal property’ as that
term is defined for purposes of the Code").

1280. See id. (holding "computer application softwarc was not taxable under the Code").

n281. See id. at 123 n.3 (relying on a number of decisions from other stale courts that had dealt with the is-
sue of computer soflware tangibility in the context of sales, use, and property taxation). The court supported its
decision by citing to District of Columbia v. Universal Computer Assocs., Inc., 465 F.2d 615 (D.C. Cir. [972),
State v. Central Computer Servs., Inc., 349 So. 2d 1160 (Ala. 1977), Honeywell Info. Sys., Inc. v. Maricopa
County, 575 P.2d 801 (Ariz. App. 1977), Northeast Datacom, Inc. v. City of Wallingford, 563 A.2d 688 (Conn.
1989), First Nat'l Bank v. Department of Revenue, 421 N.E.2d {75 (1981), In re Protest of Strayer, 716 P.2d 588
(Kan. 1986}, Maccabees Mut. Life tns. Co. v. State Dep't of Treasury, 332 N. W.2d 561 (Mich. 1983), Jamesv.
Tres Computers Sps., fnc, 642 S W.2d 347 (Mo. 1982), Compuserve, Inc. v. Lindley, 535 N.E.2d 360 {Ohio
1987), and Commerce Union Bank v. Tidwell, 338 5. W.3d 405 (Tenn. 1976).

02872, See Tech Data Corp., 930 S.W.2d at 123 n.3 (noting that the court's decision was in accord with other
stale’s courts).

1n283. See id. {citing cases from the 1970s and early 1980s). Only three cases cited by the court were more
recent - Northeast Datacom, Inc. v. City of Wallingford, 563 4.2d 638 (Conn. 1989), In re Protest of Strayer,
716 P.2d 588 (Ka. 1986), and Compuserve, Inc. v. Lindley, 535 N.J.2d 360 (Ohio 1957).

0284, See South Cent. Bell Tel. Co. v. Barthelemy, 643 So. 2d 1240, 1241 (La. 1 994) (determining that
computer software is tangible property subject to municipal sales and use tax); Bridge Data Co. v. Director af
Revenue, 704 S.W.2d 204, 207 (Mo. 1990) (affirming the lower court’s finding that the sale of computer software
constituted the sale of tangible property); Pennsylvania & W. Va. Supply Corp. v. Kose, 368 SE.2d 101, 105 (W.
Va. 1990) (concluding the soflware was tangible property subject to a use tax).
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n285. See District of Columbia v, Universal Computer Assocs., Inc., 465 F.2d 615, 619 ¢D.C. Cir. 1972}
(stating that software is intangible properfy exempt from property taxation); Honeywell Info. Sys. Inc. v. Mari-
copa County, 575 P.2d 801, 803 (driz. Ct. App. 1977) {determining that software is intangible property, thus, not
subject to property taxes), Northeast Datacom, Inc. v. City of Wallingford, 563 A.2d 688, 691 (Conn. 1989)
{concluding that computer software is intangible property not subject to property taxation).

n286. Tex. S.B. 736, 75th Leg., R.S. (1997). In addition to amending the tangible personal property defini-
tion, the bill proposed to add the following two subdivisions defining computer program and computer software:

(20) "Computer program” means intellectual property consisting of an ordered set of data representing coded in-
structions or statements that when executed by a computer cause the computer to process data or perform spe-
cific functions. (21) "Computer soflware” means: (A) a computer program developed for retail sale but not yel
installed on a computer, computer sysict, or computer network; (13) any tangible medium on which the program
is stored; and {C) any associated documentation related to the operation of a computer, computer system, or
computer network.

Id.

n287. See id. (lumiting the property tax on computer software to those businesses that sell computer soft-
ware al cither the wholesale or retail level).

n28%. The Scnate Bill was introduced on February 24, 1997 and was sent to the Senate Committee on Fi-
nance two days laler where it remained until the adjournment of the legislative session on Junc 29, 1997, Sec
Texas Legislative Online <http:] lwww capitolLstate. txx.75> (reporting that 5B 736 was introduced and subse-
quently assigned to the Finance Committec where it stayed the remainder of the session},

0289, See Dallus Cent. Appraisal Dist. v. Tech Data Corp., 930 S.W.2d 119, 123 (Tex. App. - Dallas 1996,
writ denied) (holding that computer software is intangible property). i

n290. See Lori Hawkins, Tax Issues May Affect Tech Future, Austin Am. Statesman, Oct. 17, 1997, at Cl
(reporting that property taxes are expected to be an important issue in the 1999 legislative session), available in
. 1997 WL 2843031

n291. See id. (suggesting that high technology companies such as Dell Computer, Compag, Hart Graphics,
and Intel are extremely interested in the method of taxation in Texas), available in 1997 Wi 2843031,

n292. See Steve Homberger, The Sale of Documents Containing Trade Secrets Is a Tangible Personal Prop-
erty to Sales Tax, As Are Custom Computer Programs Existing for Exclusive Use of the Seller: Navistar Inter-
national Transportation Corp. v. State Board of Equalization, 23 Pepp. L. Rev. 766, 772 (1996) {indicating that
the taxation of computer software is a significant barrier to the acquisition ol high technology firms); Companics
Fight Software Tax Bite, Chi. Trib., June 9, 1996, at 7 (alleging that the property tax on computer software can
be quite high for businesses), available in 1996 WL 2679536, Computer Tax Should Be Repealed in Nation's
Top High-Tech State, PR Newswire, Nov. 6, 1997 (quoting a business leader who argues that personal property
taxes on computer software need to be eliminated in order for businesses to be competitive}, available in West-
faw, Wiresplus Database,

1293, Sce Lori Hawkins, Tax Issues May Affect Tech Future, Austin Am. Statesman, Oct. 17, 1997, at C1
{reporting that a study supported by Texas-based high technology firms recommended "developing a competi-
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tive lax strategy for presentation to the 1999 Legistature that ensures long-term tax consistency™), available in
1997 WL 2843031

1294, See Tex. Tax Code Ann. 151.009-151.010 (Vernon 1992) (defining computer software as tangible
property thus subject Lo sales, excise, and use tax); Dallas Cent. Appraisal Dist. v. Tech Data Corp., 930 5. W.2d
119, 120 (Tex. Ct. App. - Datlas 1996, writ denied) (declaring computer software nontaxable intangible property
under the property tax code).

1295, See Tex. Tax Code Ann. 151.009-151.010 (Vernon 1992) (subjecting computer software to sales taxa-
tion by defining it as tangible personal property).

n296. See id. 11.02 (declaring the nonimposition of property taxes on intangible personal property); Dallas
Cent. Appraisal Dist. v, Tech Data Corp., 930 S.W.2d 119, 120 (Tex. App. - Dallas 1996, writ denied) (classify-
ing computer software as intangible personal property).

n297. If Texas decides that computer sofiware constitutes tangible property under its property tax provi-
sions, then a conflict would not exist in the tax system. Compare Tex. Tax Code Ann. 11.01 {Vernon 1992) (sub-
jecting "all real and tangible personal property” to property taxation), with Tex. Tax Code Ann, 151.009-151-010
(Vernon 1992) (imposing a sales tax on the sale of tangible personal property, which includes computer soft-
WATE).

n2098. See Tex. Const. art. VI, 1{(b) & (c) (permitting the legislature to tax both tangible and intangible per-
sonal property).

n299. Tex. Tax Code Ann. 1.04(5) (Vernon 1992},
n300. Id. 1.04(s}).

n301, See Tex. Const. art. VIIL 1(b) & (¢) (allowing both tangible and intangible personal property to be
subject to properly taxation). A number of states do not permit intangible property (o be taxed. See, e.g., Mich.
Const, art. 9, 3 (providing for ad valorem taxation of only real and tangible personal propetty); Mo. Const. art.
10, 6(b) (prociaiming intangible property exempt from taxation); N.M. Const. art. 8, 1 (fevying a property tax on
only tangible properly).

1302. Sce Tex. Const. art VIL, 1(b) & (c) (permitting the taxation of tangible and intangible property).
n303. See id. (providing the legislature with authority to tax either tangible or intangible property).

n304. See L.J. Kutten, Personal Property Taxation of Computer Sofiware: A State-by-State Guide 1.03 (3d.
ed. 1996) (claiming that computer software can generate over $ 37 million per year in tax revenue); Steve Horn-
berger, The Sale of Documents Containing Trade Secrets s a Tangible Personal Property to Sales Tax, As Are
Custom Computer Prograims Existing for Exclusive Use of the Seller: Navistar International Transportation
Corporation v. State Board of Equalization, 23 Pepp. L. Rev. 766, 772 (1990) (suggesting that courts have aided
federal and state governmental attempts to increase revenue through taxation of computer software); William B.
Bierce, New Rules on Sales and Use Tax for Software: Agencies Update Use of Technology, N.Y. L.I, Aug. 27,
1991, at 1 (cmphasizing the importance of computer software as a new source of tax revenue), Thomas M.
Findley, The Application of Florida's Sales Tax to Software and Electronic Computer Transmissions, Fla. B.J1,
Nov. 1994, at 63 (noting that Florida's Department of Revenue is considering taxation of computer soflware as a
polential revenue source).
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n305. Cf. John Wei-Ching Kuo, Sales/Use Taxation of Software: An Issue of Tangibility, 2 High Tech. L.J.
125, 151 (1987) (suggesting that California's tax system has been streiched to fit new technology); Ruhama
Dankner Goldman, Comment, From Gaius to Gates: Can Civilian Concepts Survive the Age of Technology?, 42
Loy. L. Rev. 147, 147 (1996) (alleging that Louisiana's tax code has been tested by new technology); Tax Treat-
ment of Technology Lags Behind the Times, 83 ./ Tax'n 127, 127 (1995} (indicating that gaps have developed
between tax faw and technological advances).

n306. CFf. In re Protest of Strayer, 716 P.2d 588, 593-94 (Kan. 1986} (distinguishing between operational
and application softwarc); Measurex Sys., [nc. v. State Tax Assessor, 490 A 24 1192, 1195-96 (Me. 1985) (ac-
knowledging tax distinction between canned and custom software), Maccabees Mut. Life Ins. Co. v. Departmert
of Treasury, 332 N.W.2d 561, 564 (Mich. Ct. App. 1982) (recognizing the need for a distinetion between canned
and custom software); Compuserve, Inc. v. Lindley, 535 N.E.2d 360, 367 (Ohio Ci App. 1987) (differentiating
between systems and application software for tax purposes).

n307. See In re Protest of Strayer, 716 P.2d at 590 {cxplaining that application programs are particularized
and specialized and that operational programs control the basic functions of the computer); Commerce Union
Bank v. Tidwell, 538 S.W.2d 405, 406 (Tenn. 1976) (defining operational programs as fundamental and neces-
sary Lo the computer hardware and applications programs as tailored to perform specific functions).

n308. See John Wei-Chung Kuo, Sales/Use Taxation of Software: An Issue of Tangibility, 2 High Tech.
L.J. 125, 150 (1987) (discussing the difficulty of categorizing software that is similar to both operational and ap-
plication software).

n309. Generally, operational, o systems, software is taxable while application soflware is not. See Inre
Protest of Strayer, 716 P.2d at 593-94 (concluding that only operational software was subject to a property tax);
Compuserve, Inc., 535 N.E.2d at 367 (indicating that systems software is taxable while application software is
nol).

10310, Cf. John Wei-Chung Kuo, Sales/Use Taxation of Software: An Issue of Tangibility, 2 High Tech. L1
125, 150 (1987) (stating that attempts to classify sollware as operational or application may result in arbitrary
line~-drawing dug to various policy considerations).

n311. See Measurex Sys., Inc. v. State Tax Assessor, 490 4.2d 1192, 1195 (Me. | 985) (noting that custom
software is created to specifically mect a user's needs); Ruhama Dankner Goldman, Comment, From Gaius fo
Gates: Can Civilian Concepts Survive the Age of Technology?, 42 Loy. L. Rev. 147, 156 (1996} (stating that
custom software is solely designed according to the specifications of the user).

1312, See Measurex Sys., Inc., 490 4.2d at 1195 (acknowledging that canned software is prepared for sev-
eral users).

n313. See L.). Kutten, Personal Property Taxation of Computer Software: A Statc-by-State Guide 3.04 (3d
ed. 1996) (alleging that "it is extremely difficult to exclude the nontaxable portions of the development proc-
ess™); Richard . Hairis, Note, Property Taxation of Computer Software: Northeast Datacom, Inc. v. City of
Wallingford, 23 Conn. L. Rev. 161, 189-90 (1990) (arguing that the computer software can be overvalued by in-
cluding services which are not part of the final product).

n314. See 1..J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.04 {3d
ed. 1996) (stating the development of custom software normally includes costs associated with design, imple-
mentation, and testing).
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1315, See Maccabees Mut. Life Ins. Co. v. Department of Treasury, 332 NW.2d 561, 563 (Mich. Ct. App.
1983) (noting that canned programs are bought at retail level); Hasbro Indus., Inc. v. Norberg, 487 4.2d 124,
128 (RJ. 1985) (asserting that service is nonexistent with canmed sofiware); Robert W. McGee, Software Taxa-
tion in Ohio, 9 Afron Tax J. 49, 52 {1992) (stating that canned programs are sold "as is and are available to the
general public”).

n316. See Washinpton State Dep't. of Revenue, Computer Software Study: Report to the Legislature Con-
cerning Rescarch on Taxation of Computer Software, Definitions of Computer Terms and Recommendations
(1990) (reporting that in Texas, custorn sofiware is exempt from tax assessment by administrative practice), re-
printed in L.J. Kutten, Personal Property Taxation of Computer Software: A State-by State Guide app. E., at 220
(3d ed. 1996).

0317, Cf. L.J. Kutten, Personal Property Taxation of Computer Software: A State-by-State Guide 3.05 (3d
ed. 1996) (suggesting that various problems, such as the existence of multiple copies, rapid obsolescence, and
the lack of detailed development records, are faced when valuing any type of software).
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QOPINION BY: STRAUSBAUGH, L

OPINION
OPINION

This is an appeal by plaintifl, Vanguard, lnc., from a
judgment of the Franklin County Court of Common
Pleas suslaining defendants' motion for a directed ver-
dict, pursuant to Civ. R 30, at the conclusion of plain-
uff's evidence.

The record indicates that defendant, Charles D.
Schaefer, an insurance agent with defendant, Archer-
Meek-Weiler Tnsurance Agency, lnc., caused an msur-
ance binder to be issued effective October 4, 1979, with
respect to liability and physical damage coverage for
plaintiffs 1978 GMC  one-ton truck; that, on or about
November 12, 1979, plaintiff reccived from defendant
Schaefer a renewal binder concerning said truck [*2] as
well as a general liability binder, effective November 9,
1979, insuring plaintiff in the amount of $500,000 for
bodily injury and $100,000 for property damage; and
that, on or about December 5, 1979, plaintiff received
from defendant Schaefer the policy in question issued by
defendant, St. Paul Fire and Marine Insurance Company,
with respect to the bodily injury and property damage
coverage in question herein, On or about September 20,
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1980, plaintiffs premises were broken into and items
alleged in the complaint to be worth $33,176.64 were
stolen from the plaintiffs truck. Plaintiff immediately
notified defendants of the theft. At all times, defendants
have denied plaintiff coverage under the policy.

Upon trial of the cause before a jury at the conclu-
sion of plaintiff's evidence and upon motion of the de-
fendanls for a directed verdict, pursuant to Civ. R 30, the
trial court arrested the case from the jury and sustained
the motion of defendants, finding that:

1. * % % [Rleasonable minds could come to but one
conclusion upon the evidence submitted and that conclu-
sion 15 adverse 1o Plaintiff that the policy of msurance
issued by St. Paul Fire and Marine Insurance Company
[#3] bearing policy number 5621G0514 did not provide
coverage for Plaintiffs alleged losses and that, accord-
ingly, it did not breach its contract with Plaintifl as al-
leged.

"y The Court finds afier construing the evidence
most strongly in favor of the Plaintift that reasonable
minds could come to but onc conclusion upon the evi-
dence submitted and that conclusion is adverse to Plain-
tiff that there is no evidence that the St. Paul Fire and
Marine Insurance Company intended to provide insur-
ance coverage for the property which is the subject ol
Plaintifl's alleged losses.

"1 The Court further finds that Plaintiff has failed
to establish by competent expert testimony proof of neg-
ligence by Defendants, Charles D. Schaefer and Archer-
Meek-Weiler Insurance Agency, Inc., in allegedly failing
to procurc insurance for Plaintitf.

"4. The Court further finds afier construing the cvi-
dence most strongly in favor of Plaintiff that reasonable
minds could come to but one conclusion upon the evi-
dence submitted and that conclusion is adverse to the
Plaintiff on the issue of damage as alleged by Plaintifi.

"It s therefore ORDERED, ADJUDGED and DE-
CREED that judgment be and the same hercby [*4] s
rendered in favor of the Defendants and against the
Plaintiff and that the Complaint be dismissed at Plain-
tiff's costs.”

ft is from this judgment that plaintifl brings its ap-
peal setting forth the following two assignments of ervor:

"], The frial court erved in granting a directed ver-
dict for defendant St. Paul Fire & Marine Insurance
Company at the close of plaintiff's presentation of evi-
dence.

"11. The trial court's failure to grant summary judg-
ment to appeliant is reversible error.”

With respect to the first assignment of ervor, Part 'V
of the policy in question provides in pertinent part:

"Part V - Physical Damage Insurance
"A. We will pay.

"1, We will pay for loss to a covered aulo or its
equipment under:

"a. Comprehensive Coverage. From any cause ex-
cept the covered auto's collision with another object or its
overturn.

"b. Specified Perils Coverage. Caused by:

N ¥

"(2) Theft;

ik & ok

"{5% Mischict or vandalism;

M ok g1

An examination of the policy reveals no exclusions
from the term "equipment” contained in Part V of the
policy, nor do we find any definition or interpretation of
the word "equipment.” {HIN1] Therc is a general pre-
sumplion [*5] with respect to exclusionary provisions
contained in a policy of insurance ™* * * that that which
is not clearly excluded from the operation of such con-
tract is incleded in the operation thereof™ Moorman v.
Prudential Ins. Co. (1983), 4 Ohio St 3d 20, Home In-
demnity Co. v. Plymouth (1945), 146 Ohio St. 96. [HNZ]
The common ordinary usage of the word "equipment”
means furnishings, apparatus or necessary articles for an
undertaking; the implements used in an operation or ac-
tivity. The items alleged to have been stolen as con-
tained in plaintiff's complaint were testificd to have been
permanently installed in the insured vehicle. We also
take notice that the integration clause contained in the
subject insurance contract excludes the introduction of
extrinsic evidence.

In paragraph two of the court's judgment entry, it is
stated that there is no evidence that defendant insurance
company intended to provide insurance coverage for the
property which is the subject of plaintiff's alleged losses.
Whether defendant insurance company intended to pro-
vide such msurance coverage is irrelevant because, ac-
cording to the unambiguous terms of Part V of the msur-
ance contract, [*6] insurance coverage was provided by
defendant insurance company for such equipment. We
find the language contained therein to be unambiguous
and clear, and, therefore, there is no necessity for parol
evidence, but, instead, it would be improper to allow the
introduction of parol evidence to alter the express cover-
age of the insurance contract. We find that plaintiff's first
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assignment of error is well taken and is therefore sus-
tained.

With respect to plaintiff's second assignment of er-
ror, we find that the trial court was correct in failing to
grant summary judgment to plaintiff. Although having
held that the defendant insurance company is liable un-
der the terms of the insurance policy for the items of
equipment which were stolen and which fit inte the defi-
nition of equipment insured which come under Part V of
the policy, there may be issues of fact to be decided as to

whether certain items claimed by plaintiff fall under the
definition of equipment and whether there may be some
exclusions contained in the terms of the policy. Those
questions relating to specific items are not before us in
this appeal. We, therefore find that plaintiff's second
assignment of error is [*7] overruled.

For the foregoing reasons, the judgment of the
Franklin County Court of Commeon Pleas is reversed, and
this cause is remanded for furthor proceedings in accor-
dance with law.
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