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STATEMENT OF THE CASE AND FACTS

On July 9, 2001, Londen K. Fischer was indicted by a Summit Cocmty e and jury on

thrce counts of aggravated robbery, violations of R.C. 2911.01(A); two eounts of aggravated

burglary, violations of R.C. 291 1.11(A)(2); one count of felonious assault, a violation oP R.C.

2903.11(A)(2); and one count of intimidation of a criune victun or witness, a violation of R.C.

2921.04_ All counts included firearrn speciftcations under R.C. 2941.145. On September 19,

2001, a supplemental indictment was filed against Mr. Fischer, which iticluded one count of

having weapons while under disability, a violation of R.C. 2923.13(A)(3), and a related itrearin

specification. The charges stemmed from two separate robberies that allegedly oeeurred on June

24 and June 25, 2001. Mr. Fischer elected to go to trial. At the close of all evidenec, the jury

returned a verdict of tiot gailty on two counts of' aggravated robbery and one connt of

intimidation, as well as their related lirearm specitications. Mr. Fischer was found guilty on the

remaining comits.

A sentencing hearing was held on February 4, 2002, in which Mr. Fischer was sentenced

to an aggregate term of fourteen years of incarceration and a manclatory tive-year term of

postrelease control. While the trial court did advise Mr. Fischer that he was subject to

postrelease control, the trial court did not advise him that a violation of postrelease control could

lead to additional incarceration. Mr. Fischer timely appealed, arguing that his convictions on all

counts were against the manifest weigllt of the evidence. The Ninth District Court of Appeals

affirmed Mr. Fischer's conviction. Slate v. Fischer, 9`h Dist. No. 20988, 2003-Ohio-95.

On .Iuly 11, 2007, this Court decided State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250,

holding that when postrelease control is not properly inchided in a sentence, that sentence is

void. On May 28, 2008, Mr. Fischer filed a pro se motion for resentencing with the trial court,
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ciCing Bezcak. The trial court held a resentcncing hearing on August 6, 2008, at which Mr.

Fisclier was advised of postrelease control and given the samc sentence of imprisonnlent as

previously imposed.

Mr. Fischer took a timely direct appeal from his resenteneing. On appeal, Mr. Fischer

argued that because his original sentence was void, his original direct appeal was not valid. Mr.

Fischer asserted that because the appeal from his resentencing was his first valid direct appeal, he

was not limited to issues from his resentencing. hzstead, Mr. Fischer raised a substantive trial

issuc related to lay witness testimony, in addition to his argument that his first direct appeal was

a legal nullity. Mr. Fischer also questioned the constitutionality of his sentence under Stcrte v.

I'oster, 109 Ohio St.3d 1, 2006-Ohio-856.

The Ninth DistrieL Court of Appeals atfmzed Mr. Fischer's conviction, holding that the

first direct appeal was not invalid. State v. Ff.scher, 181 Ohio App.3d 758, 2009-Ohio-1491, at

'(5. Rather, the Fi.ccher court held that the law-of-the-case doctrine precluded Mr. Fischer from

raising trial issues in his subsequent appeal. Id. at 118. As a result, the court furtlier focmd Mr.

Fischer's substantive trial issue could not properly be reviewed in his second appeal. Id. at ^9.

Mr. Fischer timely appealed the Ninth District's decision to this Court. In July 2009, this

Cour-t denied leave to appeal. 7/29/2009 Case Annourccernents, 2009-Ohio-3625. Mr. Fischer

filed a motion for reconsideratiori citing this Court's decision in State v. Bosrvell, 121 Ohio St.3d

575, 2009-Ohio-1577. This Court suhscquently granted jurisdiction as to Mr. Fischer's first

proposition of law.
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ARGUMENT

A direct appeal froin a void sentence is a legal nullity;

therefore, a criminal defendatrt's appeal following a Bezak

resentencing is the first direct appeal as of right from a valid

sentence. State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250.

A. Introduction

When Londen Fischer was originally "sentenced", the trial coul-t failed to advise him that

a violation of postrelease control could lead to additional incarceration. As a result, his sentence

was voicl, and he was entitled to a de novo scntencing hearing. .State v. 13ezak, 114 Ohio St.3d

94, 2007-Ohio-3250, at syllabus. Mr. Fischer took a direct appeal from his void sentence.

Because the tirst sentence was void, it was not a final, appealablc order. Without a final,

appealable orcler, the court of appeals lacked subject-tnatter jurisdiction to review Mr. Fischer's

conviction. R.C. 2953.02. Tlierefore, his original direct appeal as of right was invalid.

Mr. Fischer was subsoquently sentenced undcr Bezak and took a timely direct appeal.

That direct appeal was Mr. Fischer's first valid direct appeal steinming froni a judgment of

conviction that resulted in a final, appealable order. As such, he should have been able to raise

any and all trial issues cognizable on direct appeal. Because his first direct appeal was a legal

nullity, the law-of-tlie-ease doctrine and res judieata do not apply to bar him from raising trial

issues. The Ninth District Court of Appeals erred in applying law-of-the-case doctrine to bar Mr.

Fischer's substantive claims. Therefore, this Court xnust reverse and remand Mr. Fischei's

appeal for a decision on the merits ofhis claiins.

B. A Direct Appeal Taken firom a Void Sentence Is Invalid.

This Court has repeatedly held that rvhcn postrelease control is not properly included in a

crirninal sentence, as mandated by statute, that sentence is void. Stctte v. Harrison, 122 Ohio

St.3d 512, 2009-Ohio-3547, at ^15; State v. 73looirrer, 122 Ohio St.3d 200, 2009-Ohio-2462, at

3



¶3; State v. Boswell, 121 Ohio St.3d 575, 2009-Ohio-1577, at ¶1; State v. Simpkins, 117 Ohio

St.3d 420, 2008-Ohio-I 197, at syllabus; Bezak, 114 Ohio St.3d, at syllabus; Stale v. .Iordan, 104

Ohio St.3d 21, 2004-Ohio-6085, at T25; State v. Beasley (1984), 14 Ohio St3d 74, 75. See Stale

v. SinAleton, Slip Opinion No. 2009-6434; State v. Sarkozy, 117 Ohio St.3d 86, 2008-Ohio-509;

Hernandez v. Kelly, 108 Ohio St.3d 395, 2006-Ohio-126, at 1116; Woods v. Teth, 89 Ohio St.3d

504, 2000-Ohio-171. Based on this Court's lengthy jurisprudence, Mr. Fischer's original

sentence was void and his direct appeal froin that sentence was invalid.

1. The corn't of appeals lacks subject-matler jurisdiction to review a conviction stemmina from a

void sentence.

'I'his Court defines a void jndgincnt as "one that has been nnposed by a court that lacks

subject-matter jurisdiction over the case or the authority to act." Simpkins, at ¶12, citing State v.

PaYne, 114 Ohio St.3d 502, 2007-Ohio-4642. A court of appeals lacks subject-matter

jurisdiction to review a case when it lacks a final, appealable order. State Auto. Mut. Ins. Co. v.

Titanium Metals Corp., 108 Ohio St.3d 540, 2006-Ohio-1713, at ¶8, quoting Gen. Acc. Ins. Co.

v_ Ins. Co. of N. Am. (1989), 44 Ohio St.3d 17, 20. A judgmenl of conviction must include "the

sentence and the means of conviction... to be a tinal appealable order under K.C. 2505_02_"

State v. Baker, 119 Ohio St.3d 197, 2008-Ohio-3330, at I(17.

a. Wben the original sentence is void, the conviction lacks a
final, appenl(ible order.

Revised Code Section 2953.02 grants review of a lower court's decision to Ohio's courts

of appeals when there is a` judgment or final order." Under R.C. 2505.02, an order is a final,

appealable order when 1) it al'lects a substanLial right in an action that deterniines the action or

prevents judgment, 2) it affects a substantial right in a special proceeding, 3) it vacates or sets

asidc a judgment or grants a new trial, 4) it grants or deities a provisional remedy, 5)it grants or
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denies class action status, 6) it determines the eonstitutionality of changes to the Ohio Revised

Code, 7) it stems fi•orn an appropriation proceeding. "(I}n a criminal case there must be a

sentence whiclr constitutes a judgment or final order which amounts 'to a disposition of the

cause' before there is a basis for appeal." State v. Chamberlain (1964), 177 Ohio St. 104, 106-

07. For criminal defendants, "the final judgment is the sentence." State v. Danison, 105 Ohio

St.3d 127, 2005-Ohio-781, at ¶6, citing Columbus v. Taylnr (1988), 39 Oliio St.3d 162, 165. See

State v. Redford, 9°i Dist. No. 24431, 2009-Ohio-3972, at ¶8-1 1(a void judgment means there is

no final, appealable order).

Absence of a sentence rneans that a conviction is not final. SSate v. Henderson (1979). 58

Ohio St.2d 171, 178-79. in the context of a guilty plea, this Court held in Xenclerson that

Crini.R. 32 requires a sentencing for there to be a linal adjucfication on the merits. Id. at 178.

1'his Court analogized that rule to "the general nile that a sentence must be pronounced before

the process of appellate review can be instituted.... [T]o rcquire anything less than a final

judgnrent of conviction would be as precarious as permitting an appeal prior to judgment." Id.

Sinlilarly, when a trial court fails to comply with Crim.R. 32(C), this Coui-t held that the entry

was not a linal, appealable order and therefore not appealable. Slate ex.. rel_ Culgan v. Medina

Cly. Court of Common Pleas, 119 Ohio St.3d 5357 2008-Ohio-4609, at ¶9-10.

In tlle urstant case, Mr. Fischer's original sentence was void, because it failed to properly

advise him of postrelease control. '1'hc effect of a void sentence is "as though sucli proceedings

had never occurred; the judgment is a mere nullity and the parties are in the sanle position as if

thei-e had beetr no judgment." Romito v. Maxwell (1967), 10 Ohio St.2d 266, 267-268. Because

Mr. Fischer's original sentence was void, that sentencing should have been treated as tbought it

never occurred. Because there was no valid sentencing, Mr. Fischer's conviction was not final.
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As a result of there bcing no final judgment, subjcct-matter jurisdiction was never

corilei-red on the court of appeals via a fmal, appealable order. Therefore, the Ninth District

Court of Appeals lacked subject-matter jurisdiction in its lirst review of Mr. Fischer's case- That

appeal should be considered a nullity in reviewing Mr. Fischer's instant appeal, which is his first

direct appeal as of right from a valid sentence.

2. It is not invited error for acrzrninal dcfendant to take a c(irect. a^eal as of ri, ht fi oin a void
-- -

sentence when on]y subsequent_clarilications of the law brinto lit;ht the void natiire of that

sentcnce.

The doctrine of invited error holds that "a party is not entitled to take advantage of an

error that he himself invited or induced the court to malcc." State ex. r•el. Kline v. Carroll, 96

Ohio St.3d 404, 2002-Ohio-4849, at ¶27, citing Lester v. Letick (1943), 142 Ohio St. 91,

p graph one of the syllabus. However, this Court has held tlrat the invited-eiror doctrine

should not be applied wlien there is a question of the revicwing court's subject-matter

jurisdiction. Id. In Kline, it was a question of challenging the assigmnent and transfei- of a case,

which this Court found to be "an attack on the subject-matter jurisdiction oP the transfaree

court." Td. C.f. Davls v. 6'Yolfe, 92 Ohio St.3d 549, 552, 2001-Ohio-1281, superseded by statute

as to holding not at issue, R.C. 2951.09, as recognized in Slate v. 13reckenriclge, 10"' Dist. No.

09AP-95, 2009-Ohio-3620, at ¶7 (the issue of subject-matter jnrisdiction in state habeas cannot

be waived and can be raised anytime).

Likewise, Mr. Fischer's proposition of law challenges the subject-tnatter jurisdietion of

the court of appeals in his original direct appeal. While Mr. Fischer did take a direct appeal [i-om

Iiis first "sentencing", he had no way to know that his sentence was void. This Court's

clai-ification of the law in Bezalc and subsequent, related cases, shone a liglit on postrelease

control advisements. Mr. Fischer initiatect a direct appeal because he acquiesced in the trial
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court's summation that he had been convicted through a proper sentencing procedure. But

"invited en-or must be more than mere `acquiescence in the trial judge's et-roneous conchxsion."'

StcUe v. Campbell, 90 Ohio St.3d 320, 324, 2000-Ohio-183, citing Carrothers v. Hunter (1970),

23 Ohio St.2d 99, 103. Applying this Court's holding in Kline, the invited-error docti-ine should

not be applied to bar Mr. Fischer in the instant appeal.

C.. The Law-of-the-Case Doctrine Is Not a Bar to Trial Issnes Raised in a Subsequent
Appeal When the First Appeal Was Invalicl.

The law-of-the-case doctrine t-equires that decisions of a reviewing court in a case remain

the law of the case on tlle legal questions involved in subsequent proceedings at the trial and

reviewing levels_ State ex. rel. Dannaher v. Crawforct, 78 Ohio St.3d 391, 394, 1997-Ohio-72,

citing Nolan v. Nolan (1984), 11 Ohio St.3d 1, 3. The doctrine precludes litigants frorn rnaldng

arguments at retrial that either were or could have been fully litigated in a first appeal. ld., citing

Hubbard ex rel. Creed v. Sauline, 74 Ohio St.3d 402, 404-05, 1996-Ohio-174. Accord ILopkins

v. Dyer, 104 Ohio St.3d 461, 2404-Ohio-6769.

The Ninth District Court of Appeals improperly relied on the Iaw-oP the-case doctrine in

i-efusing to review the tnerits of Mr. Fischer's subsequent direct appeal. State v. Fi.scher, 181

Ohio App.3d 758, 760-61, 2009-Ohio-1491, at ¶4-8_ "1'he doctrine [of law-of-the-casel is

considered to be a rule of practice rather thau a binding tule of substantive law and will not be

applied so as to achieve rmjust resrdts." Nolan, 11 Ohio St.3d at 3. The doctrine should not be

applied "as a sword which may be employed as an instrument of oppression and injustice."

Gohnaan v. City of St. Bernard (1924), 111 Ohio St. 726, 730-31, overruled ort other grounds by

New YorkLzf'e Ins. Co. v. Hosbrnak (1935), 130 Ohio St. 101, 106. Moreover, the doctrine does

not apply to decisions that. the eourt had no jurisclictiotr to nial<e on the fornler review. Russell v.

Fourth Nat. Bank (1921), 102 Ohio St. 248, 263-64. "[A] lack of subject-matter jurisdiction
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prevails over even the law-olthe-case doctrine." Woreli v. Court of Common Pleas (Sept. 21,

1993), 4"' Dist. No. 1506, 1993 Ohio App. LEXIS 4571, rev'd on other grounds, 69 Ohio St.3d

491.

IIere, application ofthc law-of-the-case doctrine would lead to unjust results, as Mr.

Fischei- would be denied his only dit-ect appeal as of right from a valid sentence. Because Mr.

Fischer's first direct appeal was invalid as it stemmed 1Tom a void sentence, there is no law of

the case to apply. The court o f appeals lacked j urisdiction 1.o review Mr. Fischer's eotiviction,, as

there was no fmal, appealable order. 1'herefore, this Court must review Mr. Fischer's appeal as

his first appeal as of right fi-om his only validly imposed sentence.

1. There is no reasonable expectation of fmality in a void sentence.

When a sentence is void, there is no reasonable, legitimate expectation oP finality.

S'impkins, at 1136, citing Uraited States v. Crawford (C.A. 5 1985), 769 F.2d 253, 257-58; Jones v.

Thomas (1989), 491 U.S. 376, 395. Because the sentence lacks statutory authority and is irtvalid,

no expectation of finality triggers double jeopardy or due process protections. Jordan, at ¶25,

citing Ijeustey, at 75. The law-of-the-case doctrine is a practice rule designed to protect against

endless litigation. Hol)kins, at ¶15. Because the doctrine exists to protect cases froni being

litigated again and again, it relies on a presumption of tinality.

Here, Mr. Fischer's tirst appeal had no tinality. Because his origtinal "sentence" was

void, no expectation of finality attached to it. Likewise, the court of appeals lacked jurisdiction

to review his case. The lack of linality bled froni Mr. Pischer's void sentence into his appeal,

rendering it invalid. As the tirst direct appeal lacked any valictity, finality is not implicated and

law-of-the-case does not apply.

8



2. hhc Nhith District Court of Appeals' subsequent decisions sup^ort the instant proposition of

law.

Since it affirmed Mr. Fischer's eotivict.ion, the Ninth District Court of Appeals has

changed its position on the legal effect of a void sentence on subsequent appeals. When the

Ninlh District decided Mr. Fischer's direct appeal ii•om his resentencing hearing, it considered

Mr. Fischer's first direct appeal to be a valid one. Fischer, 181 Ohio App.3d at 760-61. '1'he

court relied on its earlier decision in State v. Ortega, 9`" Dist. No. 08C.A009316, 2008-Ohio-

6053), in which the defcndant was prevented from arguing trial issues in his direct appeal from a

postrelease control resentencing hearing. The Fis•cher court held that Mr. Fischer's first appeat

created law-of-the-case, which could not be overtwned in "subsequent arguments" in a second

appeal. M. at 761.

Subsequently, this Court issued its decision in Bostvelt, which held that a niotion to

withdraw a plea when a defendant has been given a void sentence must be considered a

presentence motion. Boswell, at syllabus. In light of Bosweld, the Ninth District decided State v.

tlolcornb, 9`" Dist. No. 24287, 2009-Ohio-3187, which reviewed the denial of a motion to correct

a sentence for lailtire to properly impose postrelease control. Id. at ¶3. "I'he Holcnmb court held

that the defendaut's motion for a sentence corrcction should be treated as a presentence motion,

rather than be reclassified as a postconviction petition. Id.

Following Hnlcomb, the Ninth District vacated a void judgment and remanded a casc for

a new sentencing hearing in light ol' improper postrelease eontrol advisements. Bedford, 2009-

Ohio-3972. 'I'he court found that the postrelease control inistake not only rendered the sentcnce

void hut deprived the appellate coart oC jurisdiction. ]d. at ¶9-11. For that reason, Bedjbrd

recognized that it had to treat the sentencing as though it never occw-eed. Id. at 1110.

"Accordingly, since the trial court's journal entry is void becattse it inchided a tnistalce regarding

9



postrelease control, this Court concludes there is no finat, appealable order." Id. at ¶11. "('he

court of appeals then applied the same ruling to numerous, factually similar subsequent casesi.

Finally, the Ninth District decided State v. Harmon, 9°i Dist. No. 24495, 2009-Ohio-

4512, which all but overruled its earlier decision in Fischer. The Harmon court, relying on this

Court's decision in Culgare, reviewed the merits of an appeal fi-om a postrelease control

resenteneing, even though thc defendant originally took a direct appeal from his void sentence.

Id. at `12-3, 7. The tlarmon court held that "regardless of whether a defendant has already

appealed his conviction, if the order from which the First appeal was taken is not final and

appealable, he is cntitled to a new sentencing entry which can itself be appealed." Id. at 1(6. "I'he

Harmon court recognized that this Court has not esplicitly made a conneetion between the logic

in Cttlgan and postrclease control cases, but "the logic inherent in recent Supreme Court cases

involving postrelease control leads to a similar result." Id.

Applying that sanie logic to the instant case, Mr. Fischer's void sentence was a legal

nullity, renderiitg his direct appeat invalicl. Because there was no sentencing to create the

necessarily frnat, appealable order required by R.C. 2953.02, the court of appeals lacked sribject-

matter jririsdietion to rule on Mr. Fischer's tirst direct appeal. I7ierefore, the court of appeals

was not bound by its prior decision under the law-of-the-case doctrine in reviewing Mr. Fischer's

instant direct appeal.

' Slate v. Whitehouse, 9`1' Dist. No. 09CA009581, 2009-Ohio-6504; Slate v. lYliZler, 9"' Dist. No.

24692, 2009-Ohio-6281; Stale v. Horne, 9cr' Dist. No. 24691, 2009-Ohio-6283; Stale v.

Sarnmons, 9"' Dist. No. 24724, 2009-Ohio-5166; State v. Weseman, 9"' Dist. No. 24588, 2009-

Ohio-5168; State v. Robertsorx, 9°i Dist. No. 07CA0120-M, 2009-Ohio-5052; State v. Smith, 9'1'

Dist. No. 24677, 2009-Ohio-4865; State v. Pirovolos, 9"' Dist. No. 08CA0087-M, 2009-Oliio-

4422; Stale v. Perezlaraos, 9"' Dist. No. 24474, 2009-Ohio-4170; State v. Sornmerville, 9"' Dist.

No. 24427, 2009-Ohio-4160; State v. Moy7on, 9"' Dist. No. 24531, 2009-Ohio-4168.
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a. Otlrer eourts of appeals agree with Mr. Fiseher's proposition
of daw.

In Sta[e v. Jordan, 8`h Dist. No. 91869, 2009-Ohio-3078, the Eighth District Court of

Appeals heard a case stemming from a postrelease control rescntencing. "t'he defendant in

Jordcrri, like Mr. Fischer, took a direct appeal from his original void senicnce, then J71ed a motion

for resentencing and took a direct appeal from his valid sentence. Id. a¶4-8. Altliough the State

clainiect that Mr. Jordan's arguments were barred by res judicata because of his tirst appeal, the

Jordan court disagreed. Id. at ¶12. Acknowledging that Mr. Jordan's Jii-st sentence was void,

the cotut decided that "it is as if appellant's initial scntence and the issues he raised in his first

appeal related to his sentence do not exist." Id.

The Jordan decision, coupled witli Hurmon, signal a change in how Ohio's courts of

appeals are treating direct appeals tliat stein from postrelease control resentencing hcarings.

Without a ruling from this Court, lower appellate cotirts will be left to malce their own

conclusions as to the affeet of a void sentence on subsequerit appeals. Clarification by this Court

in the instant ease will avoid futrn'e inconsistent results.

3. Likewise, res judicata does not apply to subseguent direct, appeals when_the ori inal direct

al^eal was uivalid.

This Court declined to apply res judicata to void sentences. Sinzpktru•, at ¶30. The

Si»rpkins Court recognized that res judicata is a doctrine of "flmdamental and substantial

justice," and it should not be used to allow the State to "bind the people or the court to an

unlawlul or otherwise void sentence by failing to appeal it correctly." ld. at ¶25, 28. Res

judicata operates only to prevent defendants from raising claims that "[were] raised or could

have been raised by the defendant at the trial, whictr resulted in that judgment of convietion,

or on appeal Crom that judgment." Stctte v. Perry (1967), 10 Ohio St.3d 175, paragraph nine of

11



the syllabus, emphasi.s added. A judgment of conviction must include the sentence to be a final

appealable order nndei- R.C. 2505.02. Baker, at 1117.

In Mr. Fische's case, there was no valid judgment of conviction until after his

resenteticing hearing. His original judgment of conviction lacked a valid sentence, which

resulted in no final, appealable order- Res judicata is i.ntended to preclude the cumrilative

Iitigation o1' issues that could luve bcen raised in an earlier proceeding. But res judicata requires

a judgment of conviction in order to apply. As there was no valid judgment of conviction when

Mr. Fischer took his lirst direct appeal, res judieata does not apply to bar him from litigating his

trial issues on appeal now.

CONCLUSION

Mr. Fischer's first sentence was void, because it lacked a statutorily required postrelease

control advisenrent. His void sentence did not create a final, appealable order. Without the final,

appealable order required by R.C. 2953.02, the court of appeals lacked subject-matter

jurisdiction to decide Iiis fiist appeal. Mr. Fischer's resentencing was his tirst valid sentence;

therefore, his second direct appeal must be treated as his only direct appeal as oC right. As such,

Mr. Fischer must be allowed to litigate any and all trial issues cognizable on cl'u•ect appeal. This

Court must reverse and retnand this case to the Nhitls District Court of Appeals for a review of

the merits of Mr. Fischer's appeal.

Respectfully submitted,
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OPINION

DECISION AND JOURNAL ENTRY

DICKINSON, Presiding Judge.

INTRODUCTION

[*P 1] A jury convicted Joseph Bedford of domestic
violence and disrupting public services, which are felo-
nies of the fourth degree. At Itis sentencing hearing, the
trial comt told him that his sentence would be two years
in prison "with a period of three years ... mandatory
post-release control...." It then wrote in its journal en-
try that, as part of Mr. Bedford's sentence, he "may be

supervised by the Adult Parole Authot'ity after [lie]
leaves prison ... for a mandatory Three (3) years as de-
termined by the Adult Parole Authority." Mr. Bedford
has appealed his convictions,assigning five errors. Be-
cause the trial court nrade a mistake in its jountat entry
regarding post-release control, the journal entry is void.
[**2] This Court, tlterefore, exercises its inherent power
to vacate the void judgment and remands for a new sen-
tencing liearing_

FIN.4L APPFALABLE ORDER

[*P2] The Ohio Constitution restricts an appellate
court's jui-isdiction over trial court decisions to the re-

view of final orders. Ohio Const. Art. IV, § 3(B)(2). "[7]n

order to decide whether an order issued by a trial court in
a crirninal proceeding is a reviewable final order, appel-
late couits should apply the definitions of 'final order'

contained in R.C. 2505.02." State v. Muncie, 91 Ohio St.
3d 440, 444, 200J Ohio 93, 746 N.E.2d 1092 (2001).
"An order is a final order that tnay be reviewed, aG
firmed, niodified, or reversed, with or without retrial, [if]
it is ...[a]n order that affects a substantial right in an
action that in effect detennines the action and prevents a

judgment." R C. 2505.02(B) (1).

[YP3] 'fhe Ohio Suprente Court has held that "a
judgtnent of conviction qualifies as an order tltat'affects
a substantial right' and 'determines the action and pre-
vents a judgment' in favor of the defendant." State v.

Baker, 119 Ohio St. 3d 197, 2008 Ohio 3.330, 893 N.E.2d

163, at P9. It has further held that "[a] judgment of con-
viction is a frnal appealable order under R.C. 2505.02 [if]

it sets forth [**3] (1) the guilty plea, tlrejury verdict, or
the finding of the court upon which the conviction is
based; (2) the sentence; (3) the signature of the judge;
and (4) entry on the journal by the clerk of court." Id. at



2009 Ohio 3972, *; 2009 Ohio App. LEXIS 3"184, **

syllabus. The trial coutY's joutnal enny sets forth the
jury's verdict and Mr. Bedford's sentence, has the judge's
signature, and was entered by the clerk of courts. Ac-
cordingly, it appears, on its face, to be a final, appcalable

order.

POST-RELEASE CONTROL

[*P4] S'ection 2967.28(C) of the Ohio Revised Code
provides that "[a]ny sentence to a prison term for a fel-
ony of the third, foutth, or frfth degree that is not subject

to division (B)(1) or (3) of this section sltall inelude a
requirement that the offender be subject to a period of
postrelease control of up to tliree years after the of-
fender's release frorn impt-isonment, if the parole board ..
. determincs that a period of post-release control is uec-

essuy for that offender." Similarly, Se,ction

2929.74(1?)(2) provides that, "[i]f a comt imposes a
prison term for a felony of the third, fourtlt, or fifth de-
gree .._, it shall include in the sentence a requirement
that the offender be subject to a period of post-release
control atter [**4] [his] release from imprisonment, in

accordance wittt [Section 2967.28], if the parole board
detennines tttat a period of post-release control is neces-
saty." In additiott, Section 2929.19(B)(3)(d) provides

that, "if the sentencing court determines ... that a prison
term is necess<uy or required, [it] shall ...[n]otify the
offender that [he] may be supervised under section

2967.28 of the Revised Code after [lte] leaves prison if
[hc] is being sentenced for a felony of tbe third, fourth,

or fifth degree .

[*P5] At the sentencing hearing, the trial court told
Mr. Bedford that it was imposing a mandatory tliree-year
period of post-release control, and it wrote in its journal
entry that he "tnay" be supervised "for a mandatory three
(3) years." Under Section 2967.28(C), however, the pa-
role board has discretion to itnpose up to three years of
post-release control for felonies of the fourth degree that
are not felony sex offenses. The court apparently thought
that Mr. Bedford fell within an exception under Section

2967.28(B)(3), which provides that three years of post-
release control is mandatory "[flor a felony of the third
degree that is not a felony sex offense and in the cotn-
mission of which [":*5] the offender caused or threat-
ened pltysical harm to a person." The court stated at the
sentencing hearing that, "[b]ecause thei-e was harm or
threat of harm," Mr. Bedford's post-release control "will

be . _ . mandatory."

[*P6] The physical harm exception, however, only
applies to felonies of the third degree. Because Mr. Bed-
ford was convicted of two felonies of the fourth degree,
it did not apply to him. Accordingly, the trial court im-
properly told Mr. Bedford that lie was subject to ntanda-
tory post-release control and improperly wrote that in its

journal entry.
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[*P7] In State v. ,Sinapkins, 177 Ohio St. 3d 420,
2008 Olzio 1197, 884 N'.E.2d 568, the Ohio. Supreme
Court held that, "[i]n cases in which a defendant is con-
victed of, or pleads guilty to, an offense for wltich
postrelcase control is required but not properly included
in the sentence, the sentence is void . ..." Id. at syllabus.

It noted that "Sio court has the authority to substitute a
different sentence for that which is required by law." Id

at P20. It, thercfore, conctuded that "a sentence that does
not confonn to stattrtoty mandates requiring the nnposi-
tion of postrelease control is a nullity and void . ..." Id.

at P22.

[*P8] Because the trial court made a mistake [**6]
regarding post-release control in its journal entry, Mr.
Bedford's sentetice is void_ This Court notes tltat "[a]
courCof record speaks only tluough its journal and not by
oral pronouncenrent or mere written minute or nteino-
i undum." Schenlei, v. Kauth, 160 Ohio St. 109, 113

N.E.2d 625, paragaph one of the syllabus (1953). Ac-
cordingly, not only is Mr. Bedford's sentence void, it
follows that the journal entry in which the coutt at-
tempted to impose that sentence is also void.

JURISDICTION REVISITED

[*139] Flaving conclttded that the trial court's,jour-
nal entry is void, this Court tnust determine the effect of
that conclnsion. In particular, this Court tnust detennine
whether it can consider Mr. Bedford's assignments of
error regarding his convictions in this appeal or whether
it must wait to consider them following a valid jountal

etttry.

[*P10] "The effect of detennining that a judgment
is void is well cstablished. It is as though such proceed-
ings had ttever occurred; the judgment is a mere nullity
and the parties are in the sanre position as if there had
been no judgment." State v. Bloomer, 122 Ohio St. 3d

200, 2009 Ohio 2462, at P27 (quoting State v, Bezak,
114 Ohio St 3d 94, 2007 Ohio 3250, at PIZ, 868 N.F. 2d

961). Taking the Supreme Court [**7] at its word, this
Court rnust act as if ttre jotn-nal entry containing Mr.
Bedford's void sentence "had never occurred" and "as if
there liad been no judgment." Id. (quoting Bezak, 114

Ohio St. 3d 94, 2007 Ohio 3250, at P12, 868 N.8.2d

961). 7'his Court, therefore, must reevaluate its jurisdic-
tion over the appeal in light of the fact that "there ha[s]
been no judgment." Id (quoting Bezak, 114 Ohio St. 3d

94, 2007 Ohio 3250, at P 12, 868 N-E.2d 961).

[*P11] As noted previously, the Ohio Constitution
restricts an appellate court's jtn'isdiction over trial court
decisions to the review of final orders. Ohio Const. Art.

IV, § 3(B)(2). While a judgment of conviction qualifies
as a final order if it contains the requiretnents identified

in State v. Baker, 119 Ohio St. 3d 197, 2008 Ohio 3330,
893 N.E.2d 163, if there has been no judgment then there



2009 Ohio 3972, *; 2009 Ohio App. LEkIS 3384, **

is no frnal order. Accordingly, since the trial court's jour-
nal entry is void because it included a mistake regarding
post-release control, this CotuY concludcs there is no
final, appealable order. 'I'o the extent tttat this Court's
decision in State v. Vu, 9th Dist. Nos. 07CA0094-M,

07CA0095-M 07C.40096-I4, 07CA0107-M, 07CA0708-

M, 2009 Ohio 2945, is inconsistent with that conclusion,

it is overtuled.

INHERENT POWER OF TIIE COIJR'I'

[*P12] Although the trial coutt's [**S] voidjoumal
entry tnay not be a final, appealable order, that does not
end this Court's analysis. While this Court may not have
jurisdiction under Section 2505.02(B), the Ohio Supt'eme

Coutt has "tz:cognized the inherent power of courts to
vacate void judgtnettts." Cineinnati Sch. Dist. Bd qf
Edrrc. v. Harnilton County Bd of Revision, 87 Ohio St. 3d
363, 368, 2000 Ohio 452, 721 N.E.2d 40 (2000). "A
court has inherent powet- to vacate a void judgnient be-
canse such an order simply recognizes the fact that the
judgment was always a nullity." Van DeRyt v. Van

DeRyt, 6 Ohio S1. 2d 31, 36 (1966). If an appellate court

is exercising its inherent power to vacate a void judg-
ment, it does not matter whether the ttotice of appeal was
titnely filed or whether there is a final, appealable order.
Card v. Roysden, 2d Dist. No. 95 CA 108, 1996 Ohio
App. LEXIS 2309, 1996 4fL 303571 at *1 (June 7, 1996);
sce Reed v. Montgomery Counry Bd. of A4ental Retarda-
tion and Developmental Disahilities, 10th Dist. No.
94APE70-1490, 1995 Ohio App. LEXIS 1755, 1995 Gi'L
250870 at *3 (Apr. 27, 1995) (concluding tltat, if an en-
try is void ab initio, "[w]hether or- not the ... entry con-
stitutes a fittal appealable order (loes not affect appel-
lant's ability to appeal the nratter.").

[*P]3] Exercising this Cotut's inherent [**9]
power to vacate the trial court's void judgment is consis-
tent with the instructions of the Ohio Suprotne Court. In
State v. Jordan, 104 Ohio St. 3d 21, 2004 Ohio 6085,

817 N.E.2d 864, it held that, "[if] a trial court fails to
notify an offender about postrelease control ... it fails to
comply with the tnandator,v provisions of R.C.

2929.19(13)(3)(c) and (d), and, therefore, the sentence
must be vacated and the matter retnanded to the t7ial

court for resentencing." Id. at paragraph two of the sylla-

bus. In State v. Simp7u7rs, 117 Ohio St. 3d 420, 2008

Ohio 1197, 884 N.E.2d 568, it noted that, "[b]ecause a

sentence that does not confonn to statutory mandates
requiring the itnposition of postrelease control is a nullity
and void, it ntust be vacated." Id. at P22. Furthermore, in

State v. Foster, 109 Ohio St.3d 1, 2006 Ohio 856, 845
N.E.2d 470, it noted that, "[if] a sentence is deemed void,
the ordinary course is to vacate that sentence and remand
to the ti-ial court for a new sentetcing hearing." Id. at

P103 (citing Jordan, 104 Ohio St. 3d 21, 2004 Ohio
6085, at P23, 817 N.E.2d 864).
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[*P14] Although this Coutt has inherent power to
vacate a voidjttdgtnent, its power is limited to recogniz-
ing that thc judgment is a nullity. It does not have author-
ity to consider the merits of Mr. Bedford's [**10] ap-
peal. See Steel Co. v. Citizens for a Better Env't, 523 U.S.

83, 95, 118 S. Ct. 1003, 140 L. Ed 2d 270 (7998) (noting

that, if the tt-ial cotut's action exceeds its jurisdiction, "we
have jurisdiction on appeal, not of the merits but merely
for the purpose of correctiug the error of the lower court .
...") (quoting Arizonans for Official English v. Arizona,
520 US. 43, 73, 117 S. Ct. 1055, 137 L. Ed. 2d 770

(1997)).

CONCLUSION

[*P15] Because the trial cocnt's journal entry in-
cluded a mistake regarding post-release control, it is
void. This Court exercises its inherent power to vacate
the joumal entry and remands this matter to the trial
court for a new sentencing hearing.

Judgtnent vacated,

and cause remanded.

I'here wet-e reasonable grounds for this appeal.

Wc order that a special mandate issue out of this
Court, directing the Court of Common Pleas, Couuty of
Smnmit, State of Oliio, to carry this judgment into exeeu-
tion. A cei-tified copy ot'this journal enny shall constitute
the mandate, pursuant to App. R. 27.

Imtnediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it shall
be tile statnped by the Clerk of the Court of Appeals at
which tinte the period for review shall Iiegin to run.

App.R. 22(E). The Clerk of the Court [**11] of Appeals
is instntcted to mail a notice of entry of this judgment to
the parties and to make a notation of the mailing in the

docket, pursuant to App.R. 30.

Costs taxed equally both patties.

CLAIR E_ DICKINSON

FOR THE COURT

CONCUR BY: WHITMORE; BELFANCE

CONCUR

WHITMORE, J.

CONCIJRS, SAYING:

[*P16] I concur with the majority opinion. I write
separately to address this Court's decision in State v. Vu,
9th DisC Nos. 07C,40094-M, 07C:A0095-M, 07CA0096-
M, 07CA0107-M & 07CA0108-M, 2009 Ohio 2945. Vu
presented this Court with several codefendants who, ac-
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cording to the Oltio Supreme Com't's recent decisions,
had void sentences because the trial court improperly
advised them about post-release control. This Court's
decision to review the sufficiency of the evidence sup-
porting their convictions assured the defendants that the
findings of guilt that held them ui pi-ison were stipported
by sufficient evidencc.

[*P]7] Unfortunately, in Vu, as in this case, the
trial court's improper post-release control notification
"leads [**12] to a more serious problem, for a defendant
may be caught in limbo. Unless a defendant in prison

were to seek mandatnus or pi-ocedendo for a trial court to
prepare a new entry, appellate review of the casc would
be inipossible." State v. Baker, 119 Ohio St.3d 197, 2008
Ohio 3330, at P16, 893 NE.2d 163. Vir addressed the
Supreme Cotnt's concern for a defendant caught in
liinbo, a valid concetn, as this Court has already re-
viewed cases wltere a defendant sat in prison for many
inonths waiting to be resentenced following reversal be-
cause of an itnproper post-release control notiflcation.

See, e.g., State v. Roper, 9th Dist. No. 24321, 2009 Ohio

3185.

['"P18] This Court's liolding today is a logical ex-
tension of oui- decision in State v. Holcomb, 9th Dist. No.

24287, 2009 Ohio 3187. It follows, therefore, that this
Court cannot review the sufficiency of the evidence be-
cause there is no final order to review. I reluctantly agree
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that Vu must be overruled on that point. Of course, if the
defendant's sentence were voidable, rather than void, the
result in this case, and many otlteis, would be different.
The Suprenze Court has held to the contrary, however,
and the fear the Supreme Court explained in Baker that
defendants will I" 13] be "caught in limbo" applies with
cqual force here. Baker at P16.

['P19] I encourage the trial court iri this case, and
otliers like it, to sentence the defendant as quickly as
possible. In appropriate cases, a trial court ntay utilize
the remedy set forth in B.C.'2929.191 [o add the missing
notification to the defettdant's sentence without holding
another full sentencing hearing. Whatever method is
used to unpose a proper sentence, if a defendant desires
to appeal, the defendant can file a new appeal and ask
this Court to transfer the briefs to the new appeal and
consider it in an expedited tnanner. See, e.g., State v.
Miller, 9th Dist. No. 06CA0046-A1, 2007 Ohio 1353, at
P20.

13ELI'ANCE, J.

CONCURS, SAYING:

[*P20] I concnr. I write separately to note that I
also sltare the concerns expressed by Judge Whitmore in
her concurring opinion.
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This cause was heard upon the record in the trial
court. Baclt etror assigned has been reviewed and the
following disposition is rnade:

CARR, Judge.

Appellant, London K. Fischer, appeals the decision
of the Summit County Court of Cotnmon Pleas, whicli
found him gni(ty of aggravated robbery, aggravated bur-
glary, felonious assault, and hav'ntg a weapon while un-
der disability, with a gun specification for all counts.
This Court affirms.

1.

On June 25, 2001, appellattt was arrested and
charged for crirrtina] activity that took place on ]une 24
and June 25, 2001. On July 9, 2001, a grand jury indicted
appellant on tbree counts of aggravated robbery in viola-

tion of R.C. 2911.01(A)(1), two [*2] counts of aggra-

vated burglary in violation of R.C. 2911_11(A)(2), and

one count of felonious assault in violation of R.C.

2903.11, one count of intimidation of crime victirn or
witness in violation of R.C. 2921.04_ All seven counts
had corresponding firearm specifications in violation of
R.C. 2941.145. Appellant entered a not guilty plea to all
cotutts in this indictment.

On September 19, 2001, the graud jury returned a
supplemetrtal indicttnent adding one count of having a
weapon while under disability in violation of R.C.

2923.73. This count also had a corresponding firearm
specification in violation of R.C. 2941.145. Appellant

entered a not guilty plea to this supplemental count.

A jury trial commenced on Jatiuary 29, 2002. During
jury se]ection, the defense counsel raised discriniiuation
issues with respect to the State's two peremptory strikes.
The trial court allowed ttte peremptory strikes. The jmy
retumed its verdict on February 1, 2002, finding appel-
lant guilty of one count of aggravated robbery witlt a
f rearm specification, [131 two counts of aggravated
burglary with fireann specifications, one count of feloni-



2003 Ohio 95; 2003 Ohio App. LEXIS 87, *

ous assault with a firearm specification, and one count of
having a weapon whi[e under disability with a firearm
specification. The jury found appellattt not guilty to two
counts of aggravated robbei-y and otie count of intimida-
tion of crime victim or witness.

On Februaty 4, 2002, the trial court ]teld appellant's
sentencing hcaring. The court sentenced appellant to the
mandatoiy 3-year sentence on two of the firearm specifi-
cations, to be served consecutively. Appellant was also
sentenced to eight years on the aggravated robbeiy count,

eiglrt years on each of the aggravated burglary counts,
seven years on the felonious assault count, and one year
on the having a weapon under disability count. Appel-
lant's sentences were to run concutrent to one another,
but consecutively to the fireartn specification coants, for
a total of fourteen years in prison.

Appellant tirrtely appealed and sets forth five as-
signtnents of error for review_

Il.

FIRST ASSIGNMENT OF ERROR

"APPELLANT'S CONVIC'I'IONS OF AGGRA-
VA'I'ED ROBBERY, AGGRAVATED BURGLARY,
AND FELONIOUS ASSAULT REGARDING ERIC
PATTEN WERE CONTRARY TO TIIE [*4] MANI-

FEST WL;IGIIT OF THE EVIDENCE."

SECOND ASSIGNMENT OF ERROR

"APPELLANT'S CONVIC"I'ION OF AGGRA-
VATED BURGLARY RECiARDING LAIRD S7'REET
WAS CONTRARY 1'O THE MANIFEST WEIGHT OF

THE EVIDENCE"

THIRD ASSIGNMENT OP' ERROR

"APPELLANT'S CONVIC'fION OF HAVING A
WEAPON WHILE UNDER A DISABILITY WAS
CONTRARY TO 'fHE MANIFEST WEIGHT OF THF,

EVIDENCE."

In his first tliree assignments of error, appellant ar-
gues that his convictions were against the manifest
weight of the evidence. This Court disagrees.

In reviewing whether a conviction is against the
ntanifest weight of the evidence, this Court reviews the
cntire record and "weighs the evideuce and all reasonable
inferences, considers the credibility of witnesses and
determines whether in resolving conflicts in the evi-
dence, the juty clearly lost its way attd created such a
manifest miscarriage of justice that the conviction nrust
be reversed attd a new trial ordered." State v. Marlin

(1983), 20 Dlato .9pp. 3d 172, 17.5, 20 Ohio B. 215, 485

N.E.2d 717. Futthermore, "the discretionary power to
gi-ant a new trial should be exercised only in the excep-
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tional case in which the evidence weighs heavily against

the conviction." Id.

In [*5] the instant case, appellant was convicted of
one count of aggravated robbery in violation of R.C.
2911.01(4)(1), which provides that "no person, in at-
tempting or cotnmitting a theft offense, *** or in fleeing
immediately after the attempt or offense, shall *** have
a deadly weapon on or about the offender's person or
wtder the offender's conti-ol and either display the
weapon, brandish it, indicate that the offender possesses
it, or use it [.]" Appellant was also convicted of two
counts of aggravated bnrglary in violation of R.C.

2911.1](4)(2), which provides_

"no person, by force, stealth, or deception, shall
trespass in an occupied structure ®** when another per-
son other than an accomplice of the offender is pi-esent,
with puipose to conunit in the structure *** any criminal
offense, if *** the offender has a deadly weapon *** on
or about the offender's person or under the offender's

control."

Appellant was also convicted of one count of feloni-
ous assault in violation of R. C. 2903.11, wttich provides,
in relevant part, that "no person shall knowingly ***
cause physical Itatm to another *** by means of a deadly
[*6] weapon [.]" Lastly, appellant was convicted of one
count of having a weapon while under disability in viola-

tion of A.C. 2923.13, which provides, in relevant patt:

"unless relieved from disability as provided in sec-

tiota 2923-14 of the Revised Code, no person shall kuow-
ingly acquire, have, carry, or ttse any firearm *** if ***
the person *** has bcen adjudicated a delinquent child
for the connnission of an offense that, if connnitted by an
adult, would have been an offense involving the illegal
possession, use, sale, administration, distributiott, or traf-
ficking in any drug of abuse."

Appellant coittends that the manifest weight of the
evidence does not support his convictions because there
were contlicts in evidence and testimony during his trial.
Specifically, appellant challenges the credibility of the
victuns, as well as the police officers, because all their
testimonies are contradictory to appellant's story.

At trial, all the victims testified concerning appel-
lant's independent crimes against them. Mr-'I'olbert testi-
fied thai appellant, pointing a gun at Tolbert, forced his
way into'I'olbeit's home, h1t'1'olbert across his right [*7]
clreek with the gun, and dernanded money and car keys
from Tolbert and Itis girlfriend. Tolbert fiarther testified
that appellant cocked the gun and furtlier threatened
Tolbert, but fled out the back of the house when Tolbert's
neighbor came and knocked on the front door. 'I'olbetY's
girlfriend provided testimony that corroborated these
events_ Both Tolbett and his girlfriend identified appel-
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lant as their armed attacker fi-om a photo array later
shown to thein by Scrgeant Callahan.

Mr. Patten also testified that appellant, holding a
gun, forced his way uito Patten's ltome, pointe.d the gun
at Patten, and detnanded money. Patten forther testified
that appellant cocked the gun and tln-eatzoed to kill
Patten if Ite did not give appellant money. Patten testi6ed
that he tried to reach for appellant's gun wlien he looked
away, a violent struggle ensued between tltetn tluough-
out the house, and appellant started firing the gun. Patten
testified that appellant shot him through the right arrn,
also accidentally shot himself, dropped the gun and fled
out of Patten's house. Patten's girlfriend provided testi-
niony that corroborated these events.

Over ten police oflicers, both patrolmen and detec-
tives, testified [*8] to their involvement witlt one or both
of the Laird Su-eet and Laffer Street critne scenes. They
provided testimony and evidence that cdrroborated the
victinis' testimonies concerning the separate attacks by
appellant. '17te State admitted into evidence, $oni both
crime scenes, the following exhibits: an audio tape of the
911 call from Tolbert, a video tape of Patten's house,
bullets and casings found in Patten's house, BCI reports,
photographs from the Laird Street crime scene and the
Laffer Strect crime scene, Patten and appellant's bloody
clothes, hospital medical records of Patten's wound, the
gun used by appellant, GSR kits for both Patten and ap-
pellant, and the photo array frotn which Tolbert and his
girlfi'iend identified appellant as their attacker.

Appellant claims that he could not have been
Tolbert's attacker because he was at a bar at the time
Tolbert and his girlfriend were attacked. Although he
claims this alibi, appellant coold not provide the name of
one person to verify his wltereabouts or testify that they
witnessed appellant at the bar that night. Appellant also
asserts that he was at Patten's housc thenight Patten was
sliot, hut that Patten pulled a gun on him and attacked
[4'9] hirri and any harm appellant caused to Patten was
out of self-defense- Appellant did not present any other
witnesses in ltis defense to corroborate his testimony.
Moreover, the State presented the results of the GSR kits
performed on appellant and Patten, which showed gun-
sltot residue on the inside of appellant's hands and no
gunshot residue on the inside of Patten's hands. This evi-
dence further cot7oborates the testimoiry that appellant
fired the gun and Patten did not fire the gun-

Furthermore, appellant admits to lying to the police
concerning both [ncidents. Appellant admits that he lied
when he told police he did not ktow Tolbert when he
was questioned about the Laird Street incident. Appellant
also lied when he fabricated a stoty to the police that he
was shot by a white male at a totally different location
than Patteri's ttouse. When questioned by the State as to

why appellant would need to make up such a story if
Patten was really the perpetratot- at Laffer Street, appel-
lant claims he was afraid to admit he was buying drugs

and lte did not want to go to jail.

This Court notes that the testimony that the trial
court relied on in reaching its decision was disputed by
appellant's testiniony. [1'10] Althouglt the testimony
was conflicting, this Cotut declines to overturn appel-
lant's convictions because the trial court believed the
State's witnesses. It is well recognized that matters of
credibility are primarily for the trier of fact. State v.
DeHass (1967), 10 Ohio St.2d 230, 227 N.E.2d 212,

paragraph onc of the syllabns. In reviewing the trial
ccnnt's actions, this Contt is mindful that, as the trier of
fact, "the [jury] is best able to view witnesses and ob-
serve their demeanor, gestures and voice inflections, and
use these observations in weighing the credibility of the
proferred testimony." Giurbino v. Gizfrbino (I993), 89

Oh1o App-3d 646, 659, 626 NF.-2d 7017.

Appellant's convictions are not against the manifest
weight of the evidence tnerely because there was con-
flicting testimony before the jury. See Slate v. Haydon

(Dec. 22, 1999), 9th Dist. No. 19094, 1999 Ohio App-

Llz'h7S 6174, appeal not allowed (2000), 88 Ohio St. 3d

1482, 727 N.E.2d 132, citing State v. Gil7iani (Aug. 12,

1998), 9th Dist. No. 97 CA006757, 1998 Ohia App.
LEXIS 3668. At appellant's trial, the juty had the oppor-
tunity to observe all the witnesses' testimonies and weigh
the credibility of said testimonies; therefore, this [*11]

Court ntust give deference to the jury's decision. See
Berger v. Dare (1994), 99 Ohio App.3d 103, 106, 649
N.E.2d 7316.

The jui-y clearly found the victims', police officers',
and otber State's witnesses' testimony more credible than
appellant's testimony.

Upon careful review of the testimony and evidence
presented at appellant's trial, tttis Court cannot find that
the jury clearly lost its way and created such a manifest
miscarriage of justice that appellant's convictions mttst
be reversed and a new trial ordered. This Court con-
cludes that appellant's convictions were not against the
manifest weight of the evidcnce. Appellant's first three
assignments of error are overtulcd.

FOURTH ASSIGNMEN'T OF ERROR

"THE I`RIAL COURT ERRED IN FAILING TO
GRANT APPELLANT'S CRIMINAL RULE 29 MO-
TION TO DISMISS THE TWO AGGRAVATED
BURGLARY CHARGES, THE AGGRAVATED ROB-
BERY CHARGE, THE FELONIOUS ASSAULT
CHARGE, AND THE HAVING A WEAPON WHILE
UNDF,R A DISABILITY CI-IARGF., FOLLOWING THE
CONCLUSION OF THE STATE'S CASE."
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In his fourth assignment of error, appellant argues
that the trial court erred in failing to grant his motion to
dismiss the charges against hun. This Court disagrees.

[*12] Crim.R. 29(A) provides that a trial couil
"shall ordcr the entry of a judgment of acquittal *** if
the evidence is insufficient to sustain a conviction of
such offense or offenses." "A trial court tnay not grant an
acquittal by authority of Crim.R. 29(A) if the record

demonstrates that reasonable niinds can reach different
conclttsions as to whether each material element of a

crime has been proved beyond a reasonable doubt. In
making this determination, all evidence must be con-
strued in a light most favorable to the prosecution. 'ln
essence, suf3iciency is a test of adequacy."' (Citations

onritted.) State v. A2arsges, 9th Dist. No. 01 C.1007850,

2002 Ohio 3193, P23.

'I'ttis Comt notes that sufficiency of the evidence
produced by the State and weight of the evidence ad-
vanced at trial are legally distinct issties. State v.

Thompkins (1997), 78 Ohio St3d 380, 386, 1997 Ohio
52, 678 N.E.2d 541. "While the test for sufficiency re-
quires a detennination of whether the state met its burden
of production at trial, a manifest weight challenge ques-
tions whether the state has tnet its burden of persuasion."

State v. Gutdey (Mar. 15, 2000), 9th Dist. No- 19600,

2000 Ohto App. LEXIS 969, citing Thonepkins, 78 Ohio

St.3d at 390 [* 13] (Cook, 7., concaning). However, this
Court has held that "because sufftciency is required to
take a case to a jttry, a finding that a conviction is sup-
ported by the weilght of the evidence must necessarily
include a findino of sufficiency. Thus, a determination
that [a] conviction is supported by the weight of the evi-
dence will also be dispositive of the issue of sufftciency."
(Emphasis omitted.) State v. Roberts (Sept. 17, 1997),

9th Dist. No. 96 C.A006462, 1997 Ohio App. LEXIS

4255.

"I'herefore, this Court's detei-mination above that ap-
pellant's convictions are stipported by the weight of the
evidence necessarily settles the issue that the trial court
had sufficient evidence before it from ttte State to pro-
hibit it from granting an acquittal upon appellant's re-
quest. The trial court did not etr in denying appellant's
motion to dismiss the charges against him. Appellant's
foutth assignment of error is overruled.

FIFTH ASSIGNMENT OF ERROR

"THE TRIAL COURT ERRED IN FAILING TO
SUSTAIN THE APPELLANT'S BATSON CHAL-

LENGE."

In his fifth assignment of ei-ror, appellant argues that
the trial court erred in failing to sustain his Batson chal-
lenge. This Court disagrees.
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The Equal Protection Clause of the [*14] United

States Constitution pt-ohibits purposeful discrimination
by the State in the exercise of its peremptory challenges
in oi-der to exclude members of minoi-ity groups fiom

jtny serviee. Batsota v. Kentucky (1986), 476 U.S. 79, 89,
90 L. Ed. 2d 69, 106 S. Ct 1712,. In State v. Phillips

(Nov. 1, 2000), 9th Dist. Nos. 99CA007297, 99

CA007302, 2000 Ohio App. LEX7S 5051, this Court

summarized the three-part test from Batson used to de-
termine if a peremptory challenge is itnperniissibly hascd

on race:

"First, the defendant must malce a prima facie show-
ing that the state pmposcfully discriminated in exercising
a peremptory challenge to retnove a prospective juror. To
demonstrate a prima facie case of purposeful discrimina-
tion, the defettdant mustdemonstrate: (1) that members
of a cognizable racial group were peremptorily chal-
lenged, and (2) that all of the facts and circumstanees
raise an inference that the State used the peremptory
challenges to exclude jurors otr account of their race.

"Second, if the defendant makes a prima facie case
of discrimination, then the burden is allocated to the state
to then provide a race-neutral explanation. 'The second
step of this process [* I51 does not demand an explana-
tion that is persuasive, or even plausible. *'"* "Unless a
discriminatory intent is itilherent in the prosecutor's ex-
planation, the rcason offered will be deented race neu-

tral."

"Thereafter, the trial court tnnst determine whethet-
the proffered explanation by the State is credibly race-
tteutral or ittstead a pretext for unconstitutional discritni-
nation. 'In the typical peremptory challenge inquiry, the
decisive question will be whether counsel's race-neutral
explanation for a peremptory challenge should be be-
lieved. 't'here will seldom be muclr evidence bearing on
that issue, and the best evidence often will be the de-
meanor of the attorney who exercises the challenge.'
Since the findings of the trial court are based in large parr
upon the trial court's evaluation of credibility, reviewing
courts must accord such determinations great deference.
Therefore, the trial comt's findings are evaluated under
the clearly errotreous standard of review." (Citations

omitted.)

In this case, the State made a peremptory challenge
to strike juror 10, an African American, from which the
following discussion ensued between counsel and the

judge:

"Mr. Pierce: For cause?

"Ms- Haslinger: [*16] No, no. As a peremptory. I
want to bring this to the Court's attention before, the rea-
son why I'tn doing it. Cettainly according to State v.
Darion McEh'ath I don't have to indicate a reason tutless
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a pattern is shown but I will state one anyway for the

record.

"Slte's indicated she knows the defendattt in this

case.

"She feels uncomfortable in this case, and also the
fact that she indicated her boyfriend sold drugs. So that
would be my race-neun'al reason.

"The Comt: All right. The record should reflect No.
10 is an Africau-Anreriean female.

"Mr. Pierce: Judge, for the record, I would make a
Batson Challenge to that, that bump.

"Ms. I-Iaslinger: Okay.

"The Comt: She has enunciatcd a t'ace-neutral rea-
son, several of them."

The State also made a peremptory challenge to strike
juror 14, an African American, in the following dialogue:

"Ms. Haslinger: *** I would indicate that I have no-
ticed Juror No. 14, who I anticipate will be on the panel,
is vety inattentive. I atn concerned that she's not paying
altention.

"Also, I would indicate - -

""I'he Court: 1 have noticed that as well.

"Ms. Haslinger: - - she has a brother that was con-
victed of a robbery offense, which is a theft [*17] by
force. So that is concernhtg to me. She indicated that
thet'e's a drug case pending now for countcrfeit con-
trolled substances, and that's all I would anticipate,

Judge.

"The Court: All right. "I he record should refleet that
Juror No. 14 is also Afiican-Amet'ican.

"All right. Anything ftutliei-7

"Mr. Pierce: I just ask the Court to note my objec-
tion to it on the grounds of Iiatson for Juror No. 14 as

well."

9'he judge then asked counsel if they had auy jtnor
challenges for cause, both attorneys stated they had no
challenges for cause, and the judge proceeded to allow
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the State to exercise its peremptory challenges against

jurors 10 and 14.

As an initial matter, this Coutt notes that the trial
court never made a deteimination that appellant set forth
a pi-ima facie case of discrimination when he challenged
the State's peremptory cltallenges. Defense counsel
nterely objected to the cltallenges, but did not raise any
particular facts and/or circumstances frotn which to infer
discritnination. Nonetheless, the State provided facially
valid t-ace-neun'al reasons for striking the jurors in ques-
tion. "'Once a prosecutor Itas oftered a race-neutrat ex-
planation for the peremptory challenges aud the ["18]
court has ruled on the ultimate question of intentional
discriinination, the preliminary issue of whetlier the de-
fendant had made a prima facie sltowing becomes

moot"' Phillips, quoting Hernandez v. New York (1991),

500 U.S. 352, 359, 114 L. Ed. 2d 395, 111 S Ci. 1859.

Under a clearly erroneous standard of review, this
Court tnust give deference to tlte trial court's determina-
tion of credibility because "the trial court weighed the
various explanations of the state, and was in the best
positiou to evaluate the sincerity and verity of the states
explanations." ]d. The record in this case reflects that the
State cante forward with neutral reasons that the two
jurors it challenged might be biased against the prosecu-
tion. After evaluating the reasons proffered by tlie State
in defense of their peremptory challenges, this Coart
cannot conclude that the trial court's decision to find the
State's explanation credible was clearly erroneous. Ap-
pellant's fifth assignment of error is overrt led.

III.

Accordingly, appellant's assignments of error are
overruled. The judgrnent of the trial court is affirmed.

Judgment affirmcd.

DONNAJ.CARR

Judge.

FOR THE COURT

SLABY, [*19] P. J.

WHITMORE, J.

CONCUR
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MOORE, Presiding Judge.

[*PIl Appellant, Jimmy L. Harmon, appeals the

judgment of the Sumnift County Court of Common

Pleas. Tltis Court affirms.

[*P2] In 2004, a jury found Harmon guilty of en-
gaging in a pattern of corrupt activity, a first-degree fel-

ony, and two counts of trafficking in cocaine, a third-
degree felony. The trial court senteneed him to an aggre-
gate prison term of nlne years. During sentencing, the
trial court did tiot inform Iiatmon of his obligations re-
garding postrelease control, and the trial court's sentenc-
ing entiy provided that Harmon would be "subject to
post-release control to the extent the parole board may
detertnine as provided by 1aw." Harmon appealed to this
Court, and we affirtned his convictions on July 20, 2005.
State v. Harrnon, 9th Dist. Ato. 22399, 2005 Ohio 3631 _

[*P3] Later, both Harmon and [**2] the State filed
motions for resentencing based on the trial court's failure
to inform I-Iannon of his postrclease control obligations.
On November 4, 2008, however, Harmon moved to
"dismiss" the reseotencing ]tearing, atgoin^ that the trial
cotnt lacked juwisdiction to resentence him with the addi-
tion of postrelease control. The trial coutt condttcted u
second sentencing hearing on November 7, 2008, then
denied Harmon's motion to dismiss, permitted him to
withdraw his own motion for resentencing, and resen-
tenced him to the same sentence previously imposed.
The trial court informed Hannon of his postrelease con-
trol obligations during the sentencing hearing and in-
cluded postrelease control notification in the new sen-
tencing cntry. Hamron timely appealed_ I-Ie has raised
seven assignments of error for this Court's review, some
of which have been rearranged for ease of disposition.

11.

ASSIGNMENT OF ERROR I

"THE TRIAL COURT COMMITTED
REVERSIBLE ERROR BY DENYING
DEFENDANT'S RIGHT TO FULLY



Page 2
2009 Ohio 4512, *; 2009 Ohio App. LEXIS 3809, **

CROSS-EXAMINE AND IMPEACH A
STATE'S WITNESS ABOUT HIS PRE-
VIOUS CONVICTIONS WHEN IT RE-
FUSED TO PERMIT DEFENDAN7' TO
QUESTION TIIE. WITNESS ABOUT
THE CIRCUMSTANCES OF HIS PRE-
VIOUS CONVIC'IYONS."

[*P4] As an initial matter, [**3] this CoutY must
detertnine whether Harmon's first assignment of en-or
can be considered in the context of this appeal. The State
argues that prior decisions of this Court limit our review
to errors arising out of the rescntencing. See State v.

Fischer, 9th Dzst No. 24406, 2009 Ohio 1491, 910
N.E.2d 1083; State v. Ortega, 9th Drst. No. 08C.I009316,
2008 Ohio 6053. This Court must revisit this issue, how-
ever, in light of State ex rel. Crdgan v. Medina Cty.
Court of Common Pleas, 119 Ohzo St.3d 535, 2008 Ohio
4609, 895 NE.2d 805, and State v. Bedford, 9th Dist. No.
24431, 2009 Ohio 3972.

Finality and Cri»z.R 32(C)

[*P5] In Culgan, the Supreme Court of Oltio con-
sidered whether Culgan, whose convictions in 2002 had
been affirmed by this Conrt in a direct appeal, was enti-
tled to writs of tnandatnus arrd pracedendo compelling
the Medina County Court of Common Pleas to enter a
judgment on his convictions that cornplied with C:rim.R_
32(C). Despite Culgan's direct appeal frotn that convic-
tion, the Court observed:

"[1]f Culgan is correct that appellees'
seitencing entry violated Crim.R. 32(C),
which would render the entry nonappeal-
able, his claims for w'eits of tuandamus
and procedendo would have tnerit, and the
conrt of appeals crred in sua [**4] sponte
dismissing his complaint." (Emphasis
added.) Culgan, 119 Ohio S't. 3d 535,
2008 Ohio 4609, at P9, 895 NE.2d 805.

The Cotu2 concluded that Culgan's sentencing entry did
not, in fact, comply with Crim.R. 32(C and granted a
writ compelling the court of common pleas to issue a
frnal appealable order. Id. at P10-11. 7'wo justices dis-
sented, emphasizurg that Culgan had already appealed
and, therefore, obtained the relief that he requested. Id. at

P16.

[*P6] The implication of the Supreme Court's opin-
ion in Culgan is that regardless of whether a defendant
has aheady appealed his conviction, if the order from
which the first appeal was taken is not final and appeal-

able, be is eititled to a new sentencing entry whiclt can
itself be appealed. Although the connection between
Cedgan and cases involving postrelease control has not
yet been explicitty stated, the logic inherent in recent
Supreme Comt cases regarding postrelease control leads
to a similar result. See Frscher, 2009 Ohio 1491, at P75,
910 N.E. 1083 (Dicl(inson, J., concurring) (observing
that two of the appellant's assignments of error, which
challertged his underlying conviction and the continuing
viability of this Court's earlier opinion in his direct ap-
peal, were "the logical extension [*"5] of the Ohio Su-
prentc Court's decisions in State v. Simpkins, 117 Ohio
.St.3d 420, 2008 Ohio 1197, 884 N.E.2d 568, and State v.
Bezak, 114 Ohio St.3d 94, 2007 Ohio 3250, 868 N.E.2d
967.").

Finality and Postrelease C.ontrol

['P7] In Bedford, this CotuY considered the impli-
cations of the Supreme Court's holdings that failure to
notify a defcndant of postrelease control renders a sen-
tence void i-ather than voidable. Bedford was tnisin-
formed regarding his postrelease control obligations and
assigned the trial court's error on direct appeal. This
Court concluded that, wliile Bedford's sentencing order
complied with Crim.R. 32(C), both the sentence and the
journal entry in which the trial court attempted to impose
the sentence were void. Bedford, 2009 Ohio 3972, at P8.
We then considet-ed our jurisdiction in light of the void
sentencing enny:

"The effect of determining that a judg-
rnent is void is well established. It is as
though such proceedings had never oc-
curred; the judgment is a mere nullity and
the parties are in the same position as if
there had been no ,judgment." State v.
Bdoomer, 122 Ohio St.3d 200, 2009 Ohio
2462, at P 27, 909 N.E.2d 1254 (quoting
State v. Be<ak, 114 Ohio St.3d 94, 2007
Ohio 3250, at P 12, 868 N.E2d 961).
Taking the Supreme Court at its word,
[**6] this Court must act as ifthejournal
entty containing Mr. Bedford's void sen-
tence 'had never occurred' and 'as if there
had been no judgment.' Id. (quoting
Beaak, 114 Ohio St. 3d 94, 2007 Ohio
3250, at P 12, 868 NE.2d 961).

*** White a judgment of conviction
qualifies as a final order if it contains the
requirements identified in State v. Baker,
119 Ohio St.3d 197, 2008 Ohio3330, 893
NE?d 163, if there has been no judgment
then there is no final order." Bedford at
P10-11.
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Because the order from which Bedford had appealed was
void, this Cotut exercised its inherent power to vacate
the order despite the fact that we lacked jurisdiction to
review the merits of his appeal.ld at P14-15.

[*P8] In this case, the trial comY failed to inform
Harmon of his postrelea.se control obligations in its 2004
sentencing entiy. Although he appealed that entry, Bezak

and Siunpkins require the conclusion that lt{s original sen-
tence -- and the journal enhy in which the trial court at-
terrrpted to impose that sentence -- are void. See Beclford

at P8. "Taking the Supreme Court at its word," as this
Court did in Bedford, the journal entry that purported to
impose sentence npon Harmon in 2004 mtist be consid-
ered as if no judynent had been entered. Id. at P10. "[I]f
[**71 there ]tas been no judgment tlten there is no linal
order." Id. at P11.

Final, Appealable Order

[*P9] Harmon was entitled to be resentenced to
con-ect the error in notification of postrelease control aud
to a final order tltat, once issued, could be appealed not-
withstanding his direct appeal in 2005. See Culg(in at

P9-11_ In light of Culgan and Bedford, thcrefore, this
ComY is reluctantly compelled to address Harmon's first
assignment of error.

Merits of the Appeal

[*P10] Harmou's first assignment of error is that
the trial court erred by limiting his cross-examination of
a witness against hint at trial. Specifically, Hannon ar-
gues that Evid.R 609(A)(1) permitted Itim to inquire into
the facts surrounding the prior criminal convictions of
Kevin Reynolds, who testificd that he purchased drugs
from Hartnon twice as part of an undercover operation.

[*P11] Evid.R. 609(A)(1) permits evidence that a
witness bas becn convicted of a criine punishable by
death or more than one year of imprisonment for pur-
poses of attacking the witness's ci-edibility, subject to
Evid.R. 403. Evid.R. 609 does not require unlimited
cross-exarnination witli respect to facts surrounding a
prior conviction. See State v. Robb (2000), 88 Ohio St.3d
59, 71, 2000 Ohio 275, 723 N.E.2d 1019. [**8] Instcad,
"[u]nder Evid.R. 609, a trial court has broad discretioii to
limit any questioning of a witness on cross-exa nination
which asks more tltan the name of the criine, the time
and place of conviction and the punishtnent imposed,
when the conviction is adrnissible solely to impeach gen-
er-al credibility." State v. Amburgey (1987), 33 Ohio St.3d
115, 575 N.E.2d 925, syllabus. Because "Evid.R 609
must be read in conjtutction with F•vid.R. 403," trial
cotn-ts consider all of the factors set forth in E'vidR. 403
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to determine the extent to wJsich cross-examination
should bc permitted. Siate v. hVriglzt (1990), 48 Ohio
St.3d 5, 7, 548 N.E.2d 923. A trial court's decision to
limit the scope of cross-examination in light of Evid.R.
609(A)(1) and Evid.R. 403 is reviewed for abuse of dis-

cretiou. Anzburgey at 117.

[*P12] EvidR, 403 liniits the admissibility of rele-
vant evidence. In this case, we need look no fttrther into
the Rule. The State elicited test.imotry from Reynolds
during his direct examination that described his prior
convictions. ln addition, $eynolds testifted about his
discussions wi.th police and his agreement to perform
controlled drug buys from I3armon, including the reduc-
tion in sentence that he hoped to obtain. During cross-
examination, [**9] Harmon tried to question Reynolds
regarding the details of his convictions not to further
undermine his credibility as a witness, but to elicit testi-
rnony that Reynolds believed lie had becn "convicted for
a crime that he did not comniit." As Harinon's attoruey
explained during a proffer related to the cross-
cxamination, he ltoped to raise the specter of unfair
treatment by the police to bol.ster Harmon's own claim
"that the police are trying to pin something on Mr.
Harmon that lre did not do[.]" Testimony about Rey-
nolds' perception that he was treated unfairly by police in
connection with Itis own convictions does not have "any
tendency to make the existence of any fact that is of con-
sequence *** tnore probable or less probable" with re-
spect to Harmon's case. Evid.R. 401. See, also, Robb, 88
Ohio St.3d at 71. Because this testitnony was inelevant,
the trial court did not abuse its discretion by limiting the
scope of ci-oss-examination under Evid.R. 609(4)(1)_
Harmoii s first assignment of error is overruled.

ASSIGNMENT OF ERROR II

"TIIE TRIAL COURT COMMI"fTED
REVERSIBLE ERROR BY DENYING
DEPENDANT'S U.S. CONST AMEND V
RIGHTS WHERE HIS SENTENCE HAS
BEEN INCREASED AFTER HE HAD
ALREADY COMMENCED SERVICE
[** 10] OF IIIS SENTENCE."

[*P131 In his second assignment of error, Harmon
argues that the trial court violated his constihttional rigirt
to be free from double jeopardy by enhancing his prison
sentence through the addition of postrelease control. Itt
Simpkins, ]towever, the Supreme Couit of Ohio con-
cluded that when a trial comt omits to inform a critninal
defendant of Iris postrelease control obligations, the sen-
tence is issued "withont the atithority of law" and the
defendant does "not have a legitimate expectation of 5-
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nality in his sentence." Sintpkins, 117 Ohio St. 3d 420,
2008 Ohio 1197, at P37, 884 NE.2d 568.

[*P14] As in Simpkins, Harinon had no expectation
of finality in a void sentence, and the constitutional pro-
hibition against double jeopardy does not apply. "Be-
cause jcopardy does not attach to a void sentence, the
subsequent imposition of the statutorily required sen-
tence cannot constitute double jeopardy." Stafe v
Bloonrei-, 122 Ohio St.3d 200, 2009 Ohio 2462, at P27,
909 N.E.2d 1254, citing State v. Jordmn, 104 Ohio St.3d
21. 2004 Ohio 6085, at P25, 817 N.F..2d 864. Harmon's
secotid assignment of error is ovenvled.

ASSIGNMENT OF ERROR IV

"DEFENDANT HAS BEEN DENIED
DUE PROCESS OF LAW WHEN THE
TRIA.L COIJRT FAILED TO APPLY
THE DOCTRINB OF RES JUDICATA
TO CLAIMS WHERE A SENTENCE
["*I1] HAS BEEN INCREASED BY
ADDING A TERM OF POSTRELEASE
CONTROL."

[*Pl5] Harmon's foutth assignment of error is that
the trial court erred by iniposing a sentence including
postrelease control when the State's motion to resentence
was barred by application of i-es judicata. The Suprente
Comt of Ohio also considered, and rejected, tliis at'gu-

ment in Simpkins. Id at P24-36. Harmon's fourth as-

signnient of erroi- is overruled.

ASSIGNMENT OF ERROR III

"DEFENDANT HAS BEEN DENIED
HIS CONSTITIJ'I'IONAL RIGHT
WHEN THE TRIAL COURT APPLIED
A STATUTE ENACTED IN 2006 IN AN
EX POST FACTO AND RETROAC-
'I-IVE MANNER TO A CONVICTION
AND SENTENCE "1'HA'P WAS ORIGI-
NALLY IMPOSED IN 2004."

ASSIGNMENT OF ERROR V

"AM SUB. H.B. 137 VIOLATES THE
SINGLE SUBJECT RULE UNDER
OHIO CONST. ART I1, § 15(D)."

ASSIGNMENT OF ERROR VI

"AM. SUB. 1IB. 137 RENDERS
POSTRELEASE CONTROL UNCON-
STITIJTIONAL BECASE IT PERMI'I'S
THE EXECUTIVE TO IMPOSE TIIE
SANCTION WI1'IIOUT A COURT OR-
DF,R."

ASSIGNMENT OF ERROR VII

"ORC § 2929.191 IS UNCONSTITU-
1-IONAL UNDER THE SEPARATION
OF POWERS DOCT'RINE CON'I'AINED
IN OHIO CONST ART. Il ;§ 5(B)."
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[*P]6] Harmon's thit'd assignmcnt of error argues
that R.C. 2929..191 is tmconstitutionally retroactive in
effect and operates 'as au ex post facto [**I2) law be-
cause, by its terms, it applies to criminal defendants who
were sentenced bcfore the effective date of the statute.
Harmon's fifrh, sixth, and seventh assignments of etror
areue that the remedy created by R.C. 2929.191 violates
the single subject rule and separation of powers provi-
sions of the Ohio Constitution. This Court need not ad-
dress Harmon's constitutional argutnents with respect to
R.C. 2929.19I, however, becatise the trial court did not
proceed under the statute in this case.

[*P17] As this Courtrecently recognized in State v.

Holcomb, 9th Dist. No. 24287, 2009 Ohio 3187, the Su-
prene Court of Ohio Itas created a remedy in cases in
which the failure to notify a defendant of his postrelease
control obligations is apparent firoin the record. Id. at

P13-14, citing Simpkins. In such cases, the trial court
inust resentence the defendant, an obligation that arises
not by statute but by virtue of the fact that the trial court
is both authorized and obligated to correct a void sen-
tence. Holcomb at P14. In Sinzpkins, the Supreme Court
explicitly concluded that when there has been an error in
postrelease control notification, "the state is entitled to a
new sentencing hearing to have postrelease [**I3] con-
trol imposed on the defendant unless the defettdant has
completed his sentence." (Emphasis added.) Id. at sylla-
bus. In Holconeb, this Court recognized that a defendant
tnay also move the trial court for resentencing under the
authority of the Supreme Court's recent cases regarding
postrelease control. Holcnmb at P19-21.

[*PI8] In tttis case, botlt Harmon and the State
moved the trial court for resentencing under the authority
of Simpkins without reference to R.C. 2929.191. 'Che trial
court pei-mitted Hartnon to withdraw his motion prior to
the resentencing hearing, but the hearing proceeded on
the State's motion without amendment. Because Harmon
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was not resentenced pursuant to R.C. 2929.197, lie does
not havestanding to challengc the constitutionality of the

sfatute. Sce Bloomer, 122 Ohio St. 3d 200, 2009 Ohio
2462, at P31, 909 NE.2d 1254 (concln(ling Ihat the de-
fendant lacked standing to challenge the constitutionality

of R.C. 2929.191 because, in that case, he was resen-
tenced before July 1 1, 2006). Ha'mon's third, fifth, sixth,
and seventh assigmnents of error are overruled.

[*P]9] Hannon's assignmeuts of error are ove--
rnled. The judgnient of the Sutnniit County Court of

Common Pleas is affirined.

Judgment affirnied.

There were reasonable [**14] grounds for this ap-
peal.

Wc order that a special mandate issue out of this
Court, directing the Court of Conimon Pleas, County of
Smnmit, State of Ohio, to carry this judgment into execu-

tion. A certified copy of this jounial enny shall constitute
the mandate, pursuant to App.R_ 27.

Immediately upon the filing hereof; this document
shall constitute thejomnal entry ofjudgment, and it shall
be file stamped by the Clerk of the Comt of Appeals at
which time the period for review shall begin to run.

App.R. 22(F,). 'Che Clerk of the Coutt of Appeals is in-
structed to tnail a notice of entry of this judgment to the
parties and to inake a notation of the inailing in the
docket, pursuant to App.R. 30.

Costs taxed to Appellant.

CARLA MOORE

FOR THE COUR'1'

WHITMORF„ 1.

DICKINSON, J.

CONCUR
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for postconvietion relief and, accoi-dingly, dismissed it.
This Court reverses.

[*P2] Since his guilty plea, Hoicornb has filed a
number of ntotions with this Court and the trial cottrt.
Among other thuigs, he tnoved this Court for loave to file
a delayed appeal; he twice tnoved the trial court for leave
to withdraw Ihis plea; he tnoved the trial court to correct
['*2] void sentencing orders; he moved the trial court to
cotrect unlawful sentencing instructions; he moved the
trial court to correct sentericing journal entry and vacate
sentence; and he petitioned the trial court for post-
conviction relief. This Court has previously issued three
opinions as a result of his appeals f&om various actions

by the trial court. State v. Holcomb, 9th Dist. Iv`o. 23447,
2007 Ohio 2607; State v. Holcotnb, 9th Dist. No. 21682,
2003 Ohio 7167; State v. Holcomb, 9th Dist. No. 21637,

2003 Ohio 6322. This appeal is from the trial court's de-
nial of his latest filing, which he captioned a"Motion to
Correct Sentencing."

ASSIGNMEN'f OE ERROR

OPINION

DECISION AND JOURNAL ENTRY

PER CURIAM

[*P1] In 2000, as part of a plea agreement, Daniel
Holcomb pleaded guilty to tln-ee felotifes, and the trial
court sentenced him to 13 yeas in prison. In 2008, Hol-
comb moved the trial court to "correct sentencing," argu-
ing that it had failed to inctude mandatory postrelease
control as part of his sentence, thereby reudering the sen-
tence void. The u-ial conrt held that Holcomb's motion
was, in substance, an untimely and successive petition

"The trial coutt exceeded its authority in
denyuig [Holcomb's] motion to vacate his
sentence, because his sentence is void, a
violation of the Due Process clauses of
both the United States and the Ohio Con-

stitutians."

[*P3] Holcomb argues that the hial cotttrt erred
whcn it denied his motion to correct his sentence. This
casc provides this Court with an opportunity to review
the Ohio Supreme Court's jurisprudence regarding void

and voidable sentences.
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Historical Pet:spective

[*P4] The Ohio Supreme Court has addressed void
and voidable sentonces for well [**3] over one hmidred
years. An early decision, Ex parte Shaw (1857), 7 Ohio

St. 81, 82, involved a trial court's sentence that fell below
that required by statute. Ttte Supreme Cotttt held that the
trial comt "had jurisdiction over the offense and its pun-
ishtnent. It had authority to pronounce sentence; and
while in the legitimate exercise of its power, committed a
manifest error and mistake in the award of the number of
years of the punishnzent. The sentence was not void, but
erroneous." Id. Twenty years later, the Supreme Court
reached the same result when considering a sentence

above the statntoty maximum. It held that "[tlhe punish-
ment inflicted by the sentence, in excess of that pre-
scribed by ttte law in force, was erroneous and voidable,
but not absolutely void." Ex parte Van flagan (1874), 25

Ohio St. 426, 432.

[*P5] Just over one htmdred years ago, the Su-
preme Coutt reviewed a sentence that•omitted languagc

reqttiredby statute. In Harnilton v. State (1908), 78 Ohio

St. 76, 77, 84 N.E. 601, 5 Ohio L. Rep. 620, the Court

reviewed a sentence which committed the defendant to
the workhouse until his fines and costs werc paid, with-
out allowing a credit for each day of confinement on the
fine and costs- The Court held that, "while [**41 not
wholly void [tlre setttence] is incomplete and erroneous,
and, where such sentence has not been executed, it wil]
be reversed." Over the years that followed, the Coutt
continued to hold that sentences imposed in violation of
a statute were voidable. See, e.g., Lx par7e Winslow

(1975), 91 Ohio St. 328, 110 N.E. 539, 12 Ohio L. Rep.
558; Ex parte Ferzwick (1924), 770 Ohio St. 350, 2 Ohio
Law Abs. 357, 144 N. B. 269; Stahl v. Currey (1939), 135
Ohio St. 253, 20 N.E.2d 529. In one of the last cases in

this line, Carmelo v. Maxwell (I962), 173 Ohio St. 569,

570, 784 N.E.2d 405, the Supreme Coutt held that a sett-
tence hnposed contrary to the terins of a statute does not

void the sentence.

Void or Voidable

[*P6] The first thorough, modern discussion about
void and voidable judgments in the criminal context ap-

pears in State v. Perry (1967), 10 Ohio St.2d 175, 226
N.E-2d 104, decided two years after the adoption of
Ohio's postconviction relief statute. The Supreme Coutt

first discussed the term "void":

"Within the meaning of the statute, a
judgment of conviction is void if rendered
by a coutt having either no jurisdiction
over the person of the defendant or no ju-
risdiction of the subject matter,i.e., juris-

diction to try the defeudant for the crime
for which he was convicted. Conversely,
where a judgment of cottviction [**51 is
rendered by a court Itaving jurisdictiou
over the person of the defendant and ju-
risdiction of thc sobject matter, such
judgment is not void ** *." Id at 178-79.
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As for "voidable," the Court described it this way: "Tlte
word 'voidable' has caused sonte confusion. Thus, an
erroneous judgment tlrat is not void cotild be considered
as in effect 'voidable,' so long as it may be set aside on

appeal." Id. at 179.'hbe Court provided two exatnples of
voidable convictions and cited two cases; interestingly,
neither of those decisions use the word "void" or "void-
able" to describe the claini. The first example of a void-
able cottviction was one where the factual basis for a
constitutional claim was not Imown until after thejudg-

ment of conviction. Id at 179. 1'lte second example was
one where the defendant was not represented by counsel
at the trial or plea hearing tttat resulted in the judgment
of conviction; tlte jadgment would be voidable at any
time prior to a final judicial detertninafion that the defen-
dant knowingly and intelligently waived the right to

counsel. Id at 179-80.

[*P7] Jnst two months later, the Suprenre Court

considered another case, Rotnito v. Maxivell (1967), 10

Ohio St.2d 266, 267, 227 NE.2d 223, involving [**6]
void and voidable judbnents, and, rather than refer to

1'erry, the Court cited to 7ari v. State (7927), 117 Ohio

St. 481, 493-94, 5 Ohio Law Abs. 830, 759 N.E. 594,
which stated:

"This decision must mrn in its last
analysis upon the distinction to be made
between a void and a voidable judgment.
If it was a void judgment, it is a mere nnl-
lity, wttich could be disregarded entirely,
and could have been attacked collaterally,
and the accused could have been dis-
charged by any other coutt of competent
jurisdiction in habeas corpus proceedings.
If it was voidable, it is not a mere nullity,
but only liable to be avoided by a direct
attack and the taking of proper steps to
have its invalidity declared. Until an-
nulled, it has all the ordinary con.se-
quences of a legal j ttdgment."

Void sentences -- disregard statutory reyuirentents
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[*P81 The Supremc Court tmmcd its attention to
void sentences in 1984 in an oft-cited case, State v.

Beasley (1984), 14 Ohio St.3d 74, 14 Oliia B. 511, 471
IV E.2d 774. In Beasley, the Supreme Court reviewed a
sentence it found void, holding:

"Any attempt by a court to disregard
statutory re.quirements when itnposing a
sentence renders the attempted sentence a
uullity or void. The applicable sentencing
statute in this case, R.C. 292911, man-
dates [**7] a two to fifteen year prison
term and an optional fine for felonious as-
sault. The trial com't disregarded the stat-
ute and imposed only a fine. In doing so
the trial court exceeded its authority and
this sentence inust be considered void."
Id. at 75.

This language has been cited repeatedly for the proposi-
tion that a sentence that disregards statutory authority is
void, a conclusion that seenis to conflict with Ex par'te

Shaw (1857), 7 Ohio St. 81, and other decisions dis-
cussed above, that would conclude that the sentence

would be voidable, not void.

[*P9] Beasley played a signilicant role twenty
years later when the Supreme Court confronted a trial
court's failtue to advise a defendant about postrelease
control. In State v. Jordan (2004), 104 Ohio St.3d 21,
2004 Ohio 6085, 817 AiE.2d 864, the Ohio Supretne

Court considered the ti-ial court's failure to advise the
defendant about postrelease control at the settencing
hearing_ The Supreme C:ourt quoted Beasley and held

that the trial "coutt's duty to include a ootice to the of-
fetider about postrelease control at the sentencing hearing

is the same as any other statutorily mandated tertn of a
sentence. And based on the reasoning in Beasley, a trial
court's failure to [*'P8] notify an offender at the sentenc-
ing hearing about postrelease control is error." Id at P26.
Again, this conclusion conflicts with earlier decisions
that seemingly would have concluded the sentence was

voidable, not void.

[*P10] The Court revisited this issue three years

later in State ». Bezak, 114 Ohio St.3d 94, 2007 Ohio

3250, 868 NE.2d 961, 'fhe Coutt held that "[w]hen a
defendant is convicted of or pleads guilty to one or tnore
offenses and postrelease control is not properly included
in a seutence for a particular offense, the scntence for
tltat offense is void. The off'ender is entitled to a new
sentencing hearing for that particular offense." Id. at syl-
labus. The Court held that Jordan control]ed its decision:
"Bezak was not informed about the itnposition of postre-
lease control at his sentencing hearing. As a result, the
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sentence imposed by the n-ial court is void. 'The effect of
determining that a judgtnent is void is well established. It
is as though such proceedings had never occun'ed; the
judgment is a mere nullity and the parties are in the samc
position as if there had been no judgment.' (Citations
omittcd.) Rotnito v. Maxwell (1967), 10 Ohio St.2d 266,
267-268, 227 N.E.2d 223." Id. at P12. The Supreme
Comt held [**9] that when the "trial coutt fails to notify
an offender that he may be subject to postrelease control
at a seotencing hearing, as required by former R.C.

292219(13)(3), the sentence is void *"*. When a defen-
dant is convicted of or pleads guilty to one or more of-
fenses and postrelease control is not properly included in
a sentence for a particular offense, the seutence for that
offense is void. "flte offender is entitled to a new sentenc-
ing hearhtg for that particular offense." ld. at P16.

Confusion about Void and Voidable

[^P11] We have noted inconsistencies in the Su-
preme Court's application of the void and voidable con-
cepts. The Supreme Comt has recognized its own confu-
sion. A decade ago, in State v. Green (1998), 87 Ohio

St3d 100, 705, 1998 Ohio 454, 689 N.E.2d 556, the Su-

pretne Court reversed a sentence and remanded for a new
trial because a three-judge panel in a capital case had not
followed specific statutory requirements. The Cowt held
that "there has been no valid conviction and Green's sen-
tence is therefore void." Id. Six years later, in Kelley v.

WiLson, 103 Ohio St.3d 201, 2004 Ohio 4883, P14, 814
N.E.2d 1222, the Court stated that "despite our language

in Green that the specified errors rendered [tte sentence
'void,' the judgment [**10] was vofdable and properly
challenged on direct appeal."

[*P12] More recently, the Court discussed void and
voidable in detail in State v. Payse, 114 Ohio St.3d 502,
2007 Ohio 4642, 873 NF.2d 306. Tbe Court began witlt
tlte simple rtotion that "void and voidable sentences are
distinguishable." Id. at P27. "A void sentence is one that
a court imposes despite lacking subject-matter jurisdic-
tion or the authority to act." Id at P27, "[A] voidable
sentence is one that a court has jurisdiction to impose,
but was imposcd irregularly or erroneously." Id. Where a
trial conrt has jurisdiction but erroneously exercises it,
the sentence is not void, and the scntence can be set aside
only if successfully challenged on direct appeal. Id, at

P28. In a footnote, the Court stated that "It is axiomatic
that imposing a sentence outside the statutory range, con-
trary to the statute, is outside a coui-t's jurisdiction,
thereby rendering the sentence void ab initio." 1d at P29,

n.3. 7'wo concutring opinions recognized the importance
of clarifying t)te difference between a void and voidable
sentence.

[`1313] Notwithstanding this clarification, the fol-
lowing year [he Supretne Court again addressed the dis-



Page 4

2009 Ohio 3187, *; 2009 Ohio App. LEXIS 2714,

tinction between void and voidable sentences. [**I1] In
State v. Sirnpkins, 117 Ohio St.3d 420, 2008 Ohio 1197,
P6, 884 N.E,2d 568, the Court held that "in cases in
which a defendant is convicted of, or pleads guilty to, an
offense for Yvlsieh postrelease control is required but not
properly included in the sentence, the sentenec is void[.]"
'I'he Court clarified by recognizing that, "[i]n general, a
void judgment is one that has been imposed by a court
that lacks subject-matter jurisdiction over the case or the
authority to act. Unlike a void judgment, a voidable
judgment is one rendered by a court that has both juris-
diction and aothority to act, but the coutY's judgment is
invalid, irregular, m' enroneous." Id. at P12 (citation
omitted). "I'he Court recognized that, although it normally
holds "that sentencing errors are notjurisdictioual and do
not necessarily rende- a judgment void, * * * there are
exceptions to that general rule. "I'he circumstances in this
case-a court's failure to impose a sentence as required by
law-present one sucli exception." Id at P13 (citations

omitted).

["P]4] The Court reviewed a long list of cases,
baek to Beaslev, and concluded that "[b]ecause a sen-
tence that does not conform to statutory mandates requir-
ing the imposition of postrelease [** 12] control is a iml-
lity and void, it mttst be vacated. The effect of vacating
the sentence places the parties in the same position they
would have been in had there been no sentence." Id at

P22. The Court rccognized that a"trial court's jurisdic-
tiotr over a criminal case is limited after it renders judg-
ment, but it retains jurisdiction to correct a void sentence
and is authoriz.ed to do so. Indeed, it has an obligation to
do so when its error is apparent." Id at P23 (citations

omitted).

Remedy for Void Sentences

[*1`15] Although the Supreme Coutt's mandate ap-
peared clear, the remedy was not. Following the Su-
preme Comt's recent decisions, many criminal defen-
dants filed motions to resentence, a motion not specifi-
cally authorized under the Ohio Rules of Criminal Pro-
cedure. '1'he Supreme Court has directed courts to reclas-
sify a motion that is not filed pursuant to a specific rule
of criminal procedure in order for the court to know the
criteria by which the motfon should be judged- State v.

Bttsh, 96 Ohio S't.3d 235, 2002 Ohio 3993, at P 10. 773
N.E.2d.522. "Where a critninal defendant, subsequent to
his or hei- direct appeal, files a motion seeking vacation
or correction of his or her sentence on the basis that his
[**13] or lter constitutional rigltts have been violated,
sueh a tnotion is a petition for postconviction relief as
defined in R.C. 2953.21." State v. Reynolds (1997), 79
Ohio St.3d 758, 1997 Ohio 304, 679 N.E.2d 7731, sylla-

bus.

["P]6] In State sz Price. 9th Dist.No. 07C {0025,
2008 Ohio 1774, this Court concluded that Reynolds and

Bush required a trial court to reclassify a tnotion to re-
sentence as a petition foi- postconviction relief because
the motion was filed after direct appeal, clainied a denial
of constitutional rights, asked the trial court to vacate his
sentence, and sought recognition that the nial court's
judgment was void. Id. at P5. Having rectassifled the
motion as a petition-for postconviction reliet; the trial
court lacked jurisdiction to consider it because it was an
tmtimely or successive petition. Id. at P8. This conclu-

sion, seemhigly in conflict with Sinepkins and Besak,
followed naturally from the procedure the Supreme
Cotirt established in Bush and Reynolds.

[*P17] Tlte legal landscape changed in April 2009
when the Supreme Court decided State v. Boswell, 121
Ohio Si3d 575, 2009 Olrio 1577, 906 N.E.2d 422. Bos-
well eoncluded that a"rnotion to withdraw a plea of
guilty or no contest niade by a defendant who has been
given a void sentence [*'14] must be considered as a
presentence ntotion under CrirrzR. 32.1." Id. at syllabus.
Boswell pleaded guilty and was sentenced, but the trial
court failed to properly notify him abottt postrelease con-
trol. Five years after he was sentenced, lre moved to
withdraw his plea, and the tiial court granted the motion.
The state appealed and the cou t of appeals reversed. The
Supreme Court again reviewed its lirie of cases involving
void sentences.

[*P181 After deciditrg the Crim.R 32.1 issue, the
Court noted that it "must also address the status of the
void sentence." Id. at P12. The Court t'ecognized that,
unlike prior cases, neither party to this appeal challenged
the sentence, although the parties agreed it was void.
This case reached the Court on Boswell's motion to
withdraw his guilty plea, which did not challenge his
sentence as void. The Supreme Cotu't held that, "Despite
ihe lack of a motion for reseratencing, we still must va-
cate the sentence and remand for a resentencing hearing
in the trial court. Becausc the origiual setitence is actu-
ally considered a nullity, a court cannot ignore the scri-
tcnce and instead tnust vacate it and order resentencing-"
Id. atP12 (enipltasis added). The Supretne Court vacatcd
[**15] "Boswell's void sentence and order[ed] resentenc-
ing if his motion to withdraw his guilty plea is ulti nately
denied." Id. at PI3.

[*P19] In Boswell, for the first time, the Supreme
Conrt provided direction about how to raise or consider a
void sentence. A defendant may raise tltis claim in the
trial court by filing a motion for resentencing aod, in
light of BoswelPs analysis, the motion should not be re-
classified as a petition for postconviction reiief. Tf a sen-
tence is void for failure to include posnelease control
notification, the trial court -- or the reviewing court -- has
an obligation to recognize the void sentence, vacate it,
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and order resentencing. Boswell at P13. Presuinably, this

means that a trial court, confronted with an untitnely m
successive petition for postconviction relief that chal-
lenges a void sentence must ignore the procedmal irregu-
Iarities of thc petition and, instead, vacate the void sen-
tence and rescntence the defendant.

1'his Coui-t's Remedy

[*P20] Because a clear, consistent approach to
handling these cases will best assist parties, attorneys,
and the courts in this District, this Couti adopts the ap-

proach suggested by Boswell outlined above: a defendant

may request resentencing [**16] becausc of a trial
eourt's failure to properly include postrelease control in a
sentencing entry by filing a motion for resentencing. The
trial court should not reclassify the motion or request as a
petition for postconviction relief. To the extent tltat this
Coutt's decisions,under these specific circumstances,
require a trial court to reclassify a inotion for resentenc-
ing as a petition for postconviction relief, see, e.g., State

v. Price, 9th Dist.No. 07CA0025, 2008 Ohio 1774, or as

a motion for relief from judgment under Civ. R. 60(8)(5),
see, e.g_, State v. Whatley, 9th Dtst.No. 24231, 2008

Ohio 6128, tttose decisions should not be followed. If a
sentence is void for failure to include proper postreleasc
control notification, the trial court -- or the reviewing
court -- has an obligation to recognize the void sentence,
vacate it, and order resentencing. 13oswell at P12. Ftn-

ther, a trial court, confronted with an tmtiinely or succes-
sive petition for postconviction relief that challenges a

sentence that is void, tnust i.-Ttore the procedural irregu-

larities of the petition and, instead, vacate the void sen-
tence and resentence the defendant. Id.

I3o Icomb's Void Sentence

[*P21] The record reflects that [**17] Holeornb
was not advised that his sentence included a mandatory
five year period of post-release control. Accordungly, his

sentence is vold. Pursttant to Boswell, this Coutt vacates

Holcomb's sentence and remands this case to the trial
court to resentence him. "The effect of vacating the sen-
tence places the parties in the same position they would
have been in had there beeti no scnlence." Boswell at P8,

quoting Simpkins at P22.

Conclusion

[*P22] The trial court incorrectly categorized Hol-
comb's motion to correct serrtencing as a petition for
post-conviction relief. The judgment of the Summit
County Common Pleas Court is reversed, Holcomb's
sentence is vacated, and this cause is remantled forthe
nial court to resentence him according to law.
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Judgment reversed, sentence vacated, and cause re-

tnanded.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this
Coutt, directittg the Coult of Conunon Pleas, County of
Sutnmil, State of'Ohio, to carry thisjudgment into execu-
tion. A certified copy of this journal entry shall constitute
ttre mandate, pursuant to App.R. 27.

Imtnediately upon the 6ling hereof, this document
shall constitute the joumal entry of judgment, and
[**18] it sliall be file stamped by the Clerk of the Court
of Appeals at which tinic the period for review shall be-

gin to run. App.l2. 22(F.). The Clerk of the Court of Ap-
peals is instructed to mail a notiee of entry of this judg-
inent to the parties and to make a notation of the mailing
in the docket, pursuant to App.R. 30.

Costs taxed to appellee.

BETH WHITMORL

FOR THE COURT

CONCUR BY: DICKINSON; CARR

CONCUR

DICKINSON, P. J.

CONCIJRS, SAYING:

[*1323] 1 reluctantly join in the per curiain opurion_
The trial court had personal jurisdiction over Mr. Hol-
comb when it sentenced ltim and had subject matter ju-
risdiction over the proceeding. It made a ntistake in itn-
posing sentence. That mistake made his sentence void-
able. That is, subject to being rcversed on direct appeal.
It did not make his sentence void ab initio. See State v.

Perr)^ 10 Ohio St. 2d 175, 178-79, 226 N.E.2d 104

(1967).

[*P24] In State v. Simpkins, 117 Ohio St. 3d 420,

2008 Oh1o 7197, 884 N.E.2d 568, the trial court had per-

sonal jurisdiction over the defendant and subject matter
jurisdicfion over the proceeding. Despite that, ttte Su-
preme Cou-t held that, because its senterncing entry con-
tained a mistake, the sentence was void ab initio_ The

inoving party in Simpkitas was the State. Because of that,
I thought the [* * 19] niling could be restricted to cases in
which the State was the moving paity. I realize tliat dis-
tinction didn't make a lot of sense, but my belief was
tltat, just because the Supreme Court holds that the sun
rises in the west on Sundays, we should not extend that
ruling to ottier days of the week. Accordingly, in State v.

Price, 9th Dist. No. 07CA0025, 2008 Ohio 177=1, we, in

effect, treated a sentence that did not include postrelease
conttol as voidable rather tlian void_
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[*Y25] Morc receutly, the Ohio Supreme Court de-

cided State v. Boswell, 121 Ohio St. 3d 575, 2009 Ohio

1577, 906 N.E.2d 422, a case in which it vacated a sen-
tence as void when nobody had even asked it to. Again,
the trial coutt that sentenced Mr. Boswell had personal
jurisdiction over him and sub,ject matter jurisdiction over
the case. I take this as a holding that the sun rises in the
west on Mondays and infer from that the Ohio Supretne
Court believes [t does so all week.

[*P26] Abraham Lincoln said, "upon the subjects
of wtiich I have treated, I have spoken as I tlrought. I
ntay be wrong in regard to any or all of theni; but hold-
ing it a sottnd maxim, tltat it is better to be only some-
times right, than at all times wrong, so soon as I discover
my opinions [**20] to be erroneous, I shall be ready to
renounce them_" Letter fronl Abraham Lincoln to the
People of Sangamo County (Mar. 9, 1832), in Abraham

Lincoln. Speeches and YVritings 1832-1858, at 4-5 (The

Librar,v of America 1989). While acknowledging 1 was
wrong about the broadness of Sirnpkins•, I ut'ge the Ohio

Sup-eme Couit to look again at its holding in that case to
determine if we catt't get the earth again spinning in the

right direction.

CARR, J.

CONCURS, SAYING:

[*P27] For the following reasons, I respectfully

couctn- in judgment only.

[*P28] Cotnts around the State, including this
Court, have struggled with how to apply the Ohio Su-
preme Court's nutnerous decisions about postrelease con-
tro(. The Judges of tltis Court have recognized that there
are different approaches that could be taken to decide
these issues. This Court has taken different approaches in

similar cases.

[*P29] In In re JJ., 1I1 Olrio St. 3d 205, 2006

Ohio 5484, P20, 855 N.F..2d 851, the Supreme Comt
issued a"directive that appellate courts should resolve
conflicts within their respective appellate distticts." In
liglttof the Supreme Court's mandate, the Judges of this
Coutt considered various approaches to resolving these
cases. The result is that this Court will [**21] follow the
broad approach outlined in the per curiam opiniott.
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[*P30] There was not complete agreement with this
outcome. A miuority of the Judges of this Coart would
apply the Supretne Court's holdiugs on the nanow bases
on which they were decided, an approaeh tltis Court has
followed in other circmnstances. See, e.g., State v. Hultz,

9th Dis•t.No. 06CA0032, 2007 Ohio 2040, P12 ("The

narrow holding in Aliller does not apply in the instant

case * * *."); State v. Urintzenhofe (Mcry 12, )999), 9th
Dist.Aro. 18924, 1999 Ohio 11pp. LEXIS 2159, at *4.
Consistent with a narrow approach, the Supreme CoutY's
postrelease control decisions could be applied to cases
with the same procedural and factual )tistory. 'fhe hold-

ing in Simpkins, for example, could be applied solely to

cases in which the .State has sought a new sentencing
heating because the trial comt failed to impose postre-
lease control, as stated in the syllabus. This Court has

already distinguished Simpkins based on the facts of the

case. See, State u Spears, 9th Dist.No. 07CA0036-

M, 2008 Ohio 4045. P15 ("The facts in Sitnpkins distin-

guish it from Mr. Spears's situation."). Bezak and Jordan

crntld be applied in the same manner. Finally, the Su-
preme Cowt could revisit [**22] tlrese questious to ad-
dress the confusion that currently sutrounds these cases.

See Sirnpkins (Lanzittger, J., dissenting); State v. Pische;

9th Dist.No. 24406, 181 Ohio App. 3d 758, 2009 Ohio
1491, P15, 910 N.E.2d 1083 (Dickinson, J., concurring).

[*P31 ] Reasottablc jurists disagree about how to in-
terpret and apply the Supreme Court's posn'elease control
cases. The Supreme Court has not been unanintous in its
decisions on these difficult and complicated questions.

See, e.g., State v. Bloomer, 122 Ohio St. 3d 200, 2009
Ohio 2462, 909 N.L.2d 1254; Boswell; Simpkins. The

Justices continue to raise these questions, including, for
example, the oral argument heard June 3, 2009 in SYate v.

Singleton, Supreme Court Case No. 2008-1255 (oral
argument available at
http:Uwww.ohiochannel.orglmedia_archiveslsupreme_eo
utt/m edia.cfin?filc_id=120614&).

[*P32] I would not resolve this case in the same
manner as the lead opinion. But a majority of the Judges
of this Court have agreed to follow this approach. I be-
lieve consistency of decisions will bene6t the patties,
attorneys, and trial courts in this District. Accordingly, I
concur in this Court'sjudgment.
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STATE OF OHIO, Appellee v. MARSIIAWN LYNDELL LORE HORNE, Appet-
Iant

C. A. No. 24691

COURT OF APPEALS OF OHIO, NIN'LH APPELLATE DISTRICT, SUMMIT
COUNTY

2009 Obio 6283; 2009 Ohio App. LF.XIS 5285

December 2, 2009, Decided

PRIOR HIS'I'ORY: [* `] ]
APPEAL FROM JUDGMEN'I' ENTERED IN THE

COURT OF COMMON PLEAS, COUNTY OF SUM-
MIT, OH I0. CASE No. CR 08 082603.

DISPOSITION: Judgment vacated, and cause re-
manded.

COUNSEL: SHt)BHRA N. AGARWAL, Attorney at
Law, for Appellant.

SHERRI BEVAN WALSII, Prosecuting Attorney, and
RICHARD S. KASAY, Assistant Prosecuting Attorney,
for Appellee.

JUDGES: DICKINSON, P. J., BF,LFANCE, J., CON-
CUR. CARR, J., DISSENTS.

['P2] On September 11, 2008, Marshawn Horne
was indicted on one count of aggravated robbei-y in vio-
lation of RC. 2917.07(A)(I), a felony of the first degree,
one count of having weapons while under disability in
violation of RC. 2923.13, a felony of the third degree;
and one count of grand theft in violation of R.C.
2913.02(A)(7)1(4), a felony of the fourth degree. Count
one of the indictmentcontained a fu'earm specification.
After a jury trial, Horne was found guilty of aggravated
robbery with a firearm specification, having weapons
while under disability, [**2] and grand tlte8. The sen-
tencing entry accurately states the ternrs of post-release
control. However, at the sentenciug hearing, the trial
court did not notify Iiome that he woald be subject to
post-release coutrol upon his release from prison.

[*P3] Horne appeals his couvictions to this Court,
raising seven assignments of error.

OPINION BY: CLAIR E. DICKINSON

OPINION

DECISION AND JOURNAL ENTRY

Per Curiam.

[*PI] Appellant, Marshawn Lyndell Lore Horne,
appeals the judgment of the Summit County Court of
Common Pleas. This Court exercises its inherent power
to vacate a void judgment and remattds this case for a
new sentencing hearing.

1.

II.

ASSIGNMENT OF ERROR I

"1'RIAL COURT ERRED AND
COMMITTED PLAIN ERROR BY AL-
LOWING THE PROSECUTOR TO IN-
TRODUCE EVIDENCE ABOU'I'
PRIOR, SEPARATE CRIMINAL CON-
DUCT IN VIOLA'1'ION OF OHIO
STATUTORY LAW AND 01110 RULES
OFEVIDENCE 403 AND 404."

ASSIGNMENT OF ERROR II

""I'RIAL COURT COMMITTED
REVERSIBLE AND PLAIN ERROR,
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BY ACCEPTING JOIJRNAL ENTRIES
OF DEFENDANT'S PRIOR CONVIC-
TIONS AS EVIDENCE."

ASSIGNMENT OF ERROR III

"THE TRIAL COUR1' ERRED 1N
DENYING DEFENDANT'S MOTION
FOR MISTRIAL."

ASSIGNMENT OF ERROR IV

"TRIAL COURT COMMITED RE-
VfiRSIBLE AND PLAIN ERROR
WHEN IT PERMITTED INTO EVI-
DENCE 'I7.:STIMONI' REGARDING
RESULTS OF POLYGRAPH EXAM."
(sic)

ASSIGNMENT OF ERROR V

'"fRIAL COURT COMMI'ITED
REVERSIBLE AND PLAIN ERROR
WHEN IT REVERSED ITS PRIOR
RULING AND PERMITTED 1'HE
PROSECUTOR TO REFER TO DE-
FENDANT AS'KILLER[.]"'

ASSIGNMENT OF ERROR VI

"TRIAI. COURT COMMITTED
REVERSIBLE AND PLAIN ERROR
WHEN IT [**3] PAILED TO PROP-
F,RLY INSTRUC'1' THE JURY ABOUT
THE ESSENTIAL ELEMENTS OE 1'HE
OFFENCE OF AGGRAVATE ROB-
BERY[.]" (sic)

ASSIGNMENT OF ERROR VII

"DEFENDANT'S CONVICTION
WAS AGAINS"I' THE MANIFEST
WEIGHT OF THB EVIDENCE[.]"

[*P4] Horne has raised seven assignments of etror
on appeat. This Court declines to address Horne's at'gti-
ments on the merits as the record indicates bis sentence

is void.

[*P5] IIorne's conviction for aggravated robbery is
a felony of the first degree. Pursuant to R. C. 2967.28(B),

"[e]ach sentence to a prison tertn for a felony of the first
degree *** shall include a requirement that the offender
be subject to a period of post-release control imposed by
the parole board after the offender's release from impris-
onment." For a felony of the first degree, the period is
five years. R.C. 2967.28(6)(1). Under R.C.

2929.14(F)(7), "[i]f a court imposes a prison term for a
felony of thc first dearee *** it shall include in the sen-
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tence a requirement that the offender be subject to a pe-
riod of post-release control after the offender's release
fiom imprisomnent[.]" In addition, R.C. 2929.19(B1(3)(c)
pi-ovides that, "if the sentencing court determines at the
sentencing ltearin; that a prison terni is necessary [**4]
or tequired, [it] sliall *** [n]otify the offender that [lie]
will be supervised under section 2967.28 of the Revised

Code after [he] leaves prison if [he] is being sentenced
for a felony of the *** first degree[.]"

[*P6] Pursuant to R.C. 2967.28(B), an offender

convicted of a felony of the fnst degree is subject to a
mandatory term of five years post-release cotth'ol. In this
case, the trial court's sentencing entry stated that Horne
"is ordered subject to post-release control of 5 years, as
provided by law." However, the trial court did not notify
Horne about tnandatory post-release control at the sen-
tencing hearing.

[*P7] 'Ihe Supreme Coutt of Ohio has held that a
trial court's failure to properly impose a mandatory term
of post-release control renders a sentence void. State v.

Simphins, 117 Ohio St 3d 420, 2008 Ohio 1197, 884
N.F.2d 568, at syllabus. The Supreme Court's reasoning
enranates from "the fundainental understanding that no
court has the authority to substitute a different sentetice
for that which is t'equired by law." Id at P20, citing

Colegrove v. Burns (1964), 775 Ohio St. 437, 438, 195
N.E.2d 811. "Because a sentence that does not confortn
to statutory mandates requiring the irnposition of postre-
lease control is a nullity [*1:5] and void, it inust be va-

cated." Simpkins at P22. The Supreme Court has recog-
nized that if an offender's sentence is void, a reviewing
court ntust vacate the sentence cvcn if neither party has
moved for resentencing. State v. 73oswell, 121 Ohio St.3d
575, 2009 Ohio 1577, at P12, 906 N.E.2d 422; State v.
6edford 9th Dist. No. 24431, 2009 Ohio 3972, at P12.

"[T]he effect of vacating the trial court's original sen-
tence is to place the parties in the satne place as if there
had been no sentence." State v Bezak, 114 Ohio St.3d
94, 2007 Ohio 3250, at P13, 868 Id.E.2d 961.

[*P8] In this case, the trial court did not properly
inform Horne about the iniposition of post-release con-
trol at the sentencing hearing. It follows that the judg-
ment entry is void and must be vacated.

[*P9] Because Horne's sentence is void, this Court
cannot address his assignments of error. This Coutt exer-
cises its inlterent power to vacate the journal entry and
remands this matter to the trial cou t fora new sentene-
ing hearing.

Judgment vacated, and cause renranded.

T'here wei-c reasonable grounds for this appeal.
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We order that a special mandate issue out of this
Cotut, directing the Court of Common Pleas, County of
Suntmit, State of Ohio, to carry this judgment into [1*6]
execution_ A ceitified copy of this journal entry shall
constitute the mandate, pursuant to App.R. 27.

lmmediately upon the filing hereof, this document
shall constitute the journal entty ofjudgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.

App.R. 22(G). The Clerk of tlte Court of Appeals is in-
stiucted to mail a notice of entry of this judginent to the
patties and to tnalce a notation of the mailing in the
docket, pursuant to App.R. 30.

Costs taxed to Appellee.

CLAIR E. DICKINSON

FOR TtIE COUR'1

DICICINSON, P. J.

BELFANCE, .1.

CONCUR

llISSENT BY: CARR
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DISS ENT

CARR, J.

DISSENTS, SAYING:

[*PIO] I respectfully dissent for the reasons I ar-
tic-ulated in .State v. King, 9th Dist. No. 24675, 2009 Ohio

5158 (Can, I., dissenthng).
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STATE OF OH10, PLAINTiFF-APPELLEE vs. BURK JORDAN, DEFENDANT-
APPELLANT

No. 91869

COIJRT OF APPEALS OF OH10, EIGHTH APPELLATE DISTRICT, CUYA-
HOGACOUNTY

2009 Olrin 3078; 2009 Ol io App. LEXIS 2614

Jnne 25, 2009, Released

SIJBSEQUENT HISTORY: Discretionary appeal riot

allowed by State v. Jordan, 723 Ohio St. 3d 1426, 2009
Ohio 5340, 914 NE.2c( 1065, 2009 Ohio LE.YIS 2906

(Ohio, Oc•t. 14, 2009)

PRIOR HISTORY: [**1]
Criminal Appeal from dle Cuyahoga Connty Court of

Common Pleas. Case No. CR-352721.

DISPOSITION: Judgmetit affirmed.

COUNSEL: FOR APPELLANT: Mai-garet Atner
Robey, Gregoty Scott Robey, Robey & Robey, Maple

Heights, Ohio.

FOR APPELLEE: William D_ Mason, Cuyahoga County
Prosecutor, BY: Thorin Freeman, Assistant Prosecuting

Attorney, Cleveland, Ohio.

JUDGES: BEFORE: Celebrezze, J_, Cooney, A.J., and
Boyle, J. COLLEEN CONWAY COONEY, A.J., and
MARY JANE BOYLE, J., CONCiJR.

OPINION BY: FRANK D. CELEBREZZE, JR.

OPINION

JOIJRNAL ENTRY AND OPINION

N.B. This entiy is an announcement of the court's

decision. See App.R. 22(B) and 26(A); Loc.App.R. 22.
This decision will be journalized and will become the
judgment and order of the court pursuant to App.R. 22(C)

unless a motion for reconsideration with supporting

brief, per App.R. 26(A), is filed within tcn (10) days of
the announcement of the court's decision. The time pe-
riod for review by the Supreme Court of Ohio shall begin
to run upon the journalization of this comt's announee-

ment of decision by the clerk per App.R. 22((,)_ See, also,

S.Ct. Prac.R. 11, Section2(4)(1).

FRANK D.CELEBREZZE,JR.,J.:

[*P1] Appellant, Burk Jordan, brings this appeal
challenging his sentence. A$er a thorough review of the
record, [**21 and for the reasons set forth below, we

aflirm.

[*P2] "I'his case stetns from a 1996 incident in
wluch appellant fired eight or nine shots at a passing car
containing four passengers, injuring one. In 1997, appel-
lant was charged with four counts of felonious assault in

violation of P.C. 2903.11, with gun specifrcations, atid

two counts of intitnidation in violation of R.C. 2921.04.
On August 1, 1997, ajury fotmd appellant guilty on all
fotn- counts of felonious assault, all atzached gun specifi-
cations, and one connt of intimidation_ Tlie jm-y found
him not guilty on the other couut of intimidation.

[*P3] On October 8, 1997, the trial court sentenced
appellant to eight years on each of the felonious assault
convictions, to run consecutively; tfiree years on each
gun specification, to run consecutively; and five years on
the intimidation conviction, to run concurrently; for an
aggregate total of 44 years in prison.

[*P41 Appellant filed an appeal challenging; among
other alleged errors, his sentence and the trial court's
faihire tomerge several counts for the purposes of scn-
tencing. On November 25, 1998, this court affrmed in
part and modified in part. State v. Jorda,a (Nov. 25,
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1998), Cuyahoga App. No. 73364, 1998 Ohio App.
LFYIS 5571 [**3] (".lordan I"). The pottion of appel-

lant's appeal tttat was modified related solely to his sen-
tence.

[*P5] In Jordan 1, ttie firstissue appellant raised

was wlrether the trial court could sentence him on fotn-
separate felonious assault charges stemnting from a sin-
gle transaction. Relying on State v. Gregory (1993), 90

Ohio .App.3d 124, 628 N.E.2d 86, this court held that

appellant could bc convicted of four separate counts be-
cause there were four potetitial victims in the car, appel-

lant knew there were four passengers, and he shot eiglit
or nine times at the car, even though only one passenger
was shot and suffered physical injuries. On the issue of
merging the four tirearm specifications, this court held
that the trial court could not impose tnore than one addi-
tional prison term on the four separate firearm specifica-

tions. See K C. 2929.14(D).

[*P6] Appellant also argued that the trial comt
etred by sentencing him to maximum consecutive sen-
tences. Relying on Stale v. Beasley (June 11, 1998),
Cuyahoga App. No. 72853, 1998 Ohio App. LEXIS 2597,
this court held that the trial court did not abuse its discre-
tioii by imposing maximum consecutive sentences on the
four felonious assault convictions. See, also, R.C.

2929.13(B)(2)(1)). The end [**4] result was that this
court vacated a portion of the sentence as it related to the
fireartn specifications, merged those four counts, and
appellant's sentence was modified to 35 years.

[*P7] The Ohio Supreme Court denied jurisdiction.
State v. Jordan (1999), 85 Ohio St.3d 1476, 709 N.E.2d

849.

[*P8] On May 2, 2007, appellant filed a pro se mo-
tion foi- resentencing, argning that his sentence was void
based on the trial court's failure to impose postrelease
control. The trial court denied appellant's nrotion. Subse-
quently, the state filed a motion for resentencung on the
satne gt-ounds- On Jnne 12, 2008, the trial court granted
the state's tnotion on the authority of .Siate v. Sirnpkins,

117 Ohio St.3d 420, 2008 Ohio 1197, 884 N.E.2d 568.
On June 30, 2008, appellant was resentenced to the same
35 years in prison, and the trial coutt imposed three years

of postrelease control.

[*P9] On July 30, 2008, appellant filed a notice of
appeal raising two assignments of error for our review.

Review and Analysis

Consecutive Sentenees

[*P10] "1. Tbe trial court erred and violated appel-
lant's Fifth Amendment right to be free from double
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jeopardy when it ordered consecutive service for allied
offenses."

[*P11] Appellaat argnes that he cannot be scn-
tenced [**5] for four counts of felonious assault when
there was a single animus -- the act of shooting at the
passing car. Appellant contends he committed a single
offense and should serve coneurrent sentences at most.
The state argues that appellant's claim is barred by the
doctrine of res judicata and, in the altsntative, under this
fact pattern, appellant's fom sentences for felonious as-
sault should not merge where there were four separate

victims.

[*1312] We are rtot persuaded by the state's argu-
ment that appellaot's claim is batred. Wlten the trial court
resentenced appellant on June 30, 2008, it did so because
his first sentence was void. See State v. Bezak, 114 Ohio

St.3d 94, 2007 Ohio 3250, 868 N.E.2d 961, at syllabus.

Therefore, it is as if appellaut's initial sentence and the
issues lie raised in his first appeal related to his sentence
do not exist. The only sentence we now review is the
sentence imposed by the trial court on June 30, 2008.

[*P13] Nor are we perstiaded by appellant's argu-
mett that his four sentences for felonious assault should
ntetge and require concurrent service.

[*P14] Appellant's reliance on State v. Sactton (July

24, 2008), Cayahoga App. No. 90172, 2008 Ohio 3677,
is misplaced. Unlike in Sutton, where [**6] the court
merucd the convictions for attempted mutder and feloni-
ous assault for each victitn, the case at bar does not in-
volve two ot' more convictions based on a single animus
toward a single victim. 1'here were four victims because
appellant shot at a car in wlrich be knew there were four
passengers. In State v. I'rarzklin, 97 Ohio S't.3d 1, 2002

Ohio 5304, 776N.E.2d 26, the Ohio Supreme Court held
that "[e]vett though appellant set only one fire, each ag-
gravated arson count recognizes that his action ct-cated a
risk of harm to a separate person." Similarly, appellant's
act of shooting at a passing car created a known risk of
harin to fout' separate people. ' See, also, State v. Jones

(198.5), 18 Ohio St.3d 116, 18 Oliio B. 148, 480 N.E.2d

408.

1 Arguably, appellant committed more than a
single act given that he shot his weapon eight or
nine separate times.

[*P15] Appellant's first assignment of enm' is over-

uled.

Disproportionate Scntence

[*P16] "II.'flte trial couit erred and abused its dis-
cretion by imposing an unreasonable and disproportion-
ately haish sentence on appellant, whieh was grossly
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inconsistent with sentences imposed on similar offenders
for similar crimes and violated his Eighth Amendment
rights."

[*P17] In his second assignment of [**71 en-or,
appellant challenges the severity of his sentence by argu-
ing that similarly situated defendants were not given
maximum consecutive sentences. Because appellant did
not raise this issue before the trial cout-t at resentencing,
we are barred from reviewing it here.

[*P18] This court Itas repeatedly recognized that in
order to support a contention that a"sentence is dispro-
potYionate to sentences imposed upon otlier offenders, a
defendant niust raise this issue before the trial court arid
present some evidence, however minintal, in order to
provide a starting point for analysis and to preserve the
issue for appeal." State v. Redding, 8th Dist. No. 90864,
2008 O6tio 5739, at P18, fn. 7, duothtg State v. Edwards,

8th Dist. No. 89181, 2007 Ohio 6068, P11.

[*P19] Appellant offers no other cases in which a
similarly situated defendant was given a ligltter sentence,
nor does he demonstrate that the court did not consider
the guiding principles of R.C. 2929.11 and 2929.12. He

merely argues that serving his sentence will keep him in
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prison urttil lre is 63 years old. This argument has no
me-it.

[*P20] Appellant's second assignment of enor is
overrtiled.

Judgrnent affirnied.

It is ordered that appellee recover frotn appellant
[**8] costs het-ein taxed.

The court finds therc were reasonable grounds for

this appeal.

It is ordered that a special mandate issue out of this
court directing the common pLeas eourt to eatiy this
judgment into execution. The defendant's convictions
having been affirmed, any bail pending appeal is termi-
nated. Case remanded to the trial court for execution of

sentence.

A cei-iified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of Appellate

Procedare.

FRANK D. CELEBREZZE, JR., JUDGE

COLLEEN CONWAY COONEY, A.J., and

MARY JANE BOYLE, J., CONCUR
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OPINION

DECISION AND JOURNAL ENTRY

INTRODUCTI ON

DICKINSON, Judge.

[*PI] Ajury convicted Jennifer R. Miller of unlaw-
fid sexnal eondact with a muior. Sha has appealed, atgu-
ing that the trial court incorrectly deoied her motion for
acquittal under Rule 29 of the Oliio Rules of Criminal
Pirocedure. Because the trial court made a mistake re-
garding post-release control in Ms. Miller's sentencing
entry, the sentencing entry is void. This Court, therefore,
exercises its itilterent authority to vacate the void jud5
ment and reinands for a new sentencing heai-ing.

POS'f-RELEASE CONTROL

[*P2] Ms. Miller's couviction is a felony of the
third degree. The trial cottrt sentenced her to two years of
incarceration and suspended the sentence on the condi-
tion that Ms. Miller complete three years of community
control. The trial court warned Ms. Millea that [**2]
violation of her community control requiremcnts would
lead to "[t]wo (2) years in prisoa and in addition post
release control of up to Three (3) years."

[*P3] Under Section 2967.28(B) of lhe Ohio Re-

vised Code "[e]ach sentence to a prison ternt for a...
felony sex offense ... shall include a requirement that
the offender be subject to a period of post-release control
imposed by the parole board after the offender's release
from imprisonment." For a felony sex offense, the period
is five years. R.C. 2967.28(13)(I). Under Section

2929.1 d(1-)(I), "[i]f a coart imposes a prison terin ..- for
a felony sex offense, . . . it shall include in the sentence a
requirement that the offender be subject to a pei-iod of
post-release control after [her] release front imprison-
ment ...." ln addition, Section 2929.19(73)(3)(c) pi-o-

vides that, "if the sentencitrg court determines ... that a
prison tei-m is necessary or required, [it] shall ...[n]otify
the offender that [she] will be supervised under section
2967.28 of the Revised Code after [she] ]eaves prison if
[she] is being sentenced ... for a felony sex offense ...

[*P4] ]n its joumal entry, the trial couit warned
Ms. Miller that violation ofher [*'3] comtnunity control
requirements would lead to "[t]wo (2) years in prison and
in addition post release control of up to Three (3) years."
That would have been conect if Ms. Miller's third-degree
felony had not been a felony sex olTense. Section
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2967.28(A)(3) defines a"[f]ctony sex offense" as "a vio-
lation of a section contained in Claapter 2907 of the Re-

vised Code that is a felony." A jury convicted Ms. Miller
of violating,Section 2907.04, a felony of the third degree.

Due to her conviction for a felony sex offense, she was
subject to a mandatory five years of post-release control,
rather than up to three years for a third-degree felony.

[*P5] In State v. Simpkins, 117 Ohio St. 3d 420,
2008 Ohio 1797, 884 N.F..2d 568, the Ohio Supreme
Court held that, "[i]n cases in which a defendant is con-
victed of, or pleads guilty to, an offense for which
postrelease control is required but not properly included
in the sentence, the sentence is void .._." ld. at syllabus.

"I'he Supreme Court reasoned that "no court has the au-
thority to substitute a different sentence for that wlsich is

required by law." Id. at P 20. It concluded that "a sen-
tence that does not conform to statutory mandates requir-
ing the imposition of postrelease ["4] control is a nul-
lity and void [and] must be vacated." Id. at P 22.

[*P6] In State v. Bedford, 9th Dist. No. 24437,

2009 Ohio 3972, at P 11, this Comt held that, if "[a]
journal entuy is void because it included a mistake re-
garding post-release connnl ... there is no final, appeal-
able order." Accordingly, this Coutt does not have juris-
diction to consider the merits of Ms. Miller's appeal. Id.

at P 14. It does have limited inherent authority, however,
to recognize that the journal entry is a nullity and vacate
the void judgment. Id at P 12 (quoting Van De Ryt v.
Van De Ryt, 6 Ohin St. 2d 37, 36, 215 N.E.2d 698

(1966)).

CONCLUSION
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[*P7] The trial coun's journal entr'y included a mis-
take regarding post-release conlroL It, therefore, is void.
This Court exercises its ittherent authority to vacate the
journal enthy and remands this matter to the trial court
for a new sentencing hearing.

Judgment vacated, and cause remanded.

There were reasonable gromsds for this appeal.

We order that a special mandafe issne out of this
Court, directing the Court of Comnion Pleas, County of
Smmnit, State of Ohio, to carry this judgment into execu-
tion. A certified copy of this jounial entry shall constitute
the mandate, pursuant to App.R 27.

Immediately [**5] upon the filing hereof, this
document shall constitute the journal entry of judgment,
and it shall be tile stamped by the Clerk of the Comt of
Appeals at which time the period for review shall begin

to run. .App.R. 22(E). The Clerk of the Court of Appeals
is instructed to mail a notice of enty of this judgment to
the parties and to make a notation of the mailing in the

docket, pursuant to App.R. 30.

Costs taxed to appellee.

CLAIR E. DICKINSON

FOR'1'IIE COUR'I'

MOORE, P. J.

BELFANCE, J.

CONCtJR
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OPINION

DECISION AND JOURNAL ENTRY

DICKINSON, Judge.

INTRODIJCTION

[*PI] A jin'y convicted Anthony Morton of aggra-
vated possession of drugs, a felony of the secoird degree.
He has appealed his conviction, arguing that the trial
court incorrectly denied his motion to suppress. Because
the trial court made a mistake regarding post-release con-
trol at the sentencing heariug and in its journal entry, the
journal entry is void. 'Ihis Court, therefore, exercises its

[*P2] Section 2967.28(B) of the Ohio Revised Code

provides that "[e]ach sentence to a prison terrn for a fel-
ony of the... second degree ... shall include a require-
rnent that the offender be subject to a period of post-
release control [**2] imposed by the parole board after
the offender's release from imprisonrnent." For a telony
of the second degree that is not a felony sex offense, the

period is three years. R.C. 2967.28(B)(2). Undet' Section

2929.14(F)(1), "[i]f a court imposes a prison tet'm ... for
a felony of the second degree ... it shall irrclude in the
scntence a reqnirement that the offendei- be subject to a
period of post-t'elease control after [his] release from
imprisomnent . . _ . In addition, Section

2929.19(B)(3)(c) provides that, "if the sentencing cotut
determines . . . that a piison term is necessary or re-
quired, [it] shall ...[n]otify the offendertbat [he] will be

supervised unde' section 2967.28 of the Revised Code
after [he] leaves prison if [he] is being sentenced f'or a
felony of the ... second degree...."

[*P3] At the sentencing hearing, the trial court told
Mr. Morton that it was sentencing him "to a mandatory
sentence of two years in prison with up to t1u'ee years of
post-release control as the Ohio Parole Authority may
detennine." In its journal entry, it wrote that, "[a]fter
release from prismi, [Mr. Morton] is ordered subject to 3
years post-release control to the extent the parole board
[**3] niay determine as provided by law." The court,
therefore, made a couple of mistakes. At the sentencirig
hearing, it incorTectly told Mr. Morton that post-release
control would be for up to three years even though Sec-

tiow 2967.28 requires a full tliree years. At the sentencing
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hearing, and in its joumal entry, the couR inconectly
suggested that the imposition of post-release control was
at the discretion of the parole board, iustead of mauda-
toty uuder Section 2967.28(B).

["P4] In State v. Simpkiru, 117 Ohio St. 3d 420,
2008 Ohio 1197, 884 N.E.2d 568, the Ohio Supreme
Court he(d that, "[i]n cases in which a detendant is con-
victed of, or pleads guilty to, an offense for which
postrelease control is required but not properly included
in the sentence, the sentence is void .. .." Id- at syllabus.
The Supreme Court reasotred that "no court lras the au-
thoriry to substitute a different sentence for that which is
required by law." Id. at P20- It conclnded that "a sen-
tence that does not conform to statutory mandates requir-
ing the imposition of postrelease control is a nullity and
void [and] must be vacated." Id. at 1'22:

[*P5] In State v. Berlf'ord, 9th Dist. 1Vo. 244.31,

2009 Ohio 3972, at PI1, this Court held that, if "[a]
[**4] jounial entry is void because it included a mistake
regarding post-release connol ... there is no ftoal, ap-
pealable order." Accordingly, this Court does not have
jurisdiction to consider the merits of Mr. Morton's ap-
peal. Id at P14. It does ltave limited inherent authotity,
ttowevet-, to recognize that the joumal entry is a nullity
and vacate the void judgznent. Id- at P12 (quoting Van
De Ryt v. Van De Ryt, 6 Ohio Sz. 2d 31, 36, 215 N.E.2d
698 (1966)).

CONCLUSION

[*P6] Thu trial cotnt's joumal entry included a mis-
take regarding post release control. It, therefore, is void.
This Coutt exercises its itrherent power to vacate t]le

joumal entry and remands this matter to the ti-ial court
for a new sentencing bearing.

Judgment vacated,

and cause remanded.

There were reasonable grounds for this appeal.

We ordet- that a special tnandate issue out of this
Coutt, directing the Court of Cotntnon Plcas, County of
Summit. State of Ohio, to carry this judgment into execu-
tion. A certified copy of thisjournal entry shall constitute
the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document
shall constitute the journal entry ofjudgntent, and it shall
be file stamped by the Clerk of the Court of Appeals
["*5] at which time the period for review sltall begin to
run. App.2 22(E). The Clerk of the Coutrt of Appeals is
instructed to mail a notice of entry of this judgment to
the parties and to make a notation of the mailing in the
docket, pnrsuant to App.R. 30.

Costs taxed to appellee.

CLAIRE. DICKINSON

FOR THE COURT

W-IITMORE, J.

CONCURS

MOORE, P. J.

CONCURS IN 7UDGMENT ONLY
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OPINION

DECISION AND JOURNAL ENTRY

CARR, Presiding Judge.

[*PI] Appellant, Carlos Ortega ("Ottega"), appeals
the judgment of the Lorain County ComY of Common
Pleas wltich re-setttenced Ortega to an aggrcgate sen-
tence of twenty-seven years and advised liitn of his post-
release control obligations. This Court affirms.

[*P2] On August 19, 2004, Ortega was indicted on
one count of aggravated burglary under R.C.
2911.]I(A)(1), and one count aggravated burglary ttnder
B.C. 291 L17(A)(2), both counts containing a three-year
firearm specification, as well as a one-year fireartn speci-
fication. On September 2, 2004, a supplemental indict-
ment was filed indicting Ortega on one count of aggra-
vated murder under R.C. 2903.01(B), one count of ag-
gravated robbery under B.C. 2971.01(A)(7), one cotmt of
aggravated robbery ["*2] under R.C. 2911.0](A)(3), one
connt of robbery under R.C. 2911.02(A)(1), one count of
tampering with evidence under R.C. 2921.12(A), one
count of mmder under R.C. 2903.02(B), one count of
felonious assault under R.C. 2903.11(A)(1) & (2), aud
firearm specificatious for all comtts. On January 14,
2005, the juty found OtYega guilty of count one, aggra-
vated burglary; count two, aggravated bmglaty; count
tlv-ee, aggravatied mutder; count seven, tampering with
evidence; count eight, murder; count nine, felonious as-
sault; and all of the conesponding specifieations. Ortega
was sentenced to "an aggregate sentence of 27 years to
life."

["P3] On February 14, 2005, Ortega filed a notice
of appeal with this Court. On July 21, 2005, Ortega's
appeal was dismissed because he failed to frle ltis brief
within the statutory period. On November 3, 2005, this
Cotirt granted Ortega's motion far reconsideration. On
May 5, 2006, this Coart affirmcd tlte ruling of the Lot-ain
County ComY of Common Pleas.

[*P41 On October 19, 2007, Ortega filed a"motion
to set aside void sentence[.]" On December 13, 2007, the
trial comt sentenced Ortcga to an aggregate sentence of
twenty-seven (27) years on the counts for which hehad
[**31 been convicted, and advised Ortega of the post-
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release control to which he would be subjected. Ortega
filed a timely appeal on Iattuaty 1 l, 2008.

IT.

ASSIGNMENT OF ERROR I

"THE .IURY LOST 1'I.'S WAY WHEN
CI FOUND MR. ORTEGA GUILTY
FOR CONSPIRACY, AS TIIE DECI-
SION WAS AGAINST THE MANIFEST
WEIGHT OF'1'IIE EVIDENCE."

ASSIGNMEN'I OF ERROR 11

"1'IIE TRIAL COURT ERRED TO
"I'HE DETRIMENT OF MR. ORTEGA
WHEN ADMI'FTING 7'ESTIMONY
INTO EVIDENCE THAT WAS ELIC-
l'I'ED THROIJGH LEADING QUPS-
TIONS ON DIRECT EXAMINA-
TION[.]"

ASSIGNMENT OF ERROR III

"THE TRIAL COUR'T ERRED TO
THE DE"I'RIMENT OF MR. OR"I'EGA
WIIEN 11' ALLOWED TIIE DETEC-
1'IVE IN THE CASE TO TESTIFY
ABOUT APPELLANT'S ATTEMPT TO
ENFORCE HIS CONS1'ITUTIONAL
RIGHT TO REMAIN SILENT WHEN
QUESTIONED BYTHE POLICE."

ASSIGNMENT OF ERROR IV

"'IHE TRIAL COURT ABUSED ITS
DISCRETION WHEN IT ALLOWED
WITNESSES TO TESTIFY AS TO
MATTERS OF WHICII ONLY AN EX-
PERT IN THE FIELD OF PHYSICIS
[sic] COULD HAVE TESTIFIED TO
THE DETRIMENT OF MR. ORTEGA."

ASSIGNMENT OF ERROR V

"'I'IIE TRIAL COURT ABUSED ITS
DISCRETION WIIEN IT ALLOWED
HEARSAY TES'1'IMONY TO BE AD-

MITTED INTO EVIDENCE TO TIIE
DETRIMENT OF MR. ORTEGA."

ASSIGNMENT OF ERROR V]

"THE TRIAL COURT ABUSED ITS
DISCRETION WHEN IT ALLOWED
THE PROSECUTOR TO QUESTION
["*4] A STATE WITNESS ON RE-
DIRECT EXAMINATION ABOUT
MAT7'ERS OUTSIDE THE SCOPE OF
CROSS EXAMINA'I'ION."

ASSIGNMENT OF ERROR VII
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"THE TRIAL COURT ERRED TO
THE DETRIMENT OF MR. ORTEGA
BY NO'I ALLOWING DEFENSE
COUNSEL TO PROPERLY PRF.SENT
CLOSING ARGUMENT."

ASSIGNMENT OF ERROR VIII

"1'HE CUMULATIVE F.FFECT OF
THE TRIAI. COURT'S ERRORS DE-
PRIVED MR. ORTEGA OF A FAIR
TRIAL."

[*P5] Ortega sets forth eight assignments of eiior
on appeal. However, because this Court already affirtned
his conviction in his first appcal, Ortega is now pre-
cluded fi'om setting forth new arguments which are um-e-
lated to his re-sentencing.

[*P6] "Tlie law of the case doctrine 'provides that
the decision of a reviewing comt in a case remains the
law of that case on the legal questions involved for all
subsequent proceedings in the case at both the trial and

reviewing levels."' Neisi-vinter v. Nationswide Mut. Fire

Ins. Co., 9th Dist. No. 23648, 2008 Ohio 37, at PIO,

quoting Nolan i>. No7an (1984), 11 Ohfo 5'1.3d I. 3, 77
Ohio B. 1, 462 N.E.2d 410. Ultimately, "thc doctrine of
law of the case precludes a litigant from attempting to
rely on arguments at a retrial which were fially pursued,
or available to be pursued, in a first appeal. New argu-
ments are subject to issue preclusion, [**5] and are
barred." Hubbard ex re1. Creed v. Sazdine (1996), 74
Ohio S't.3d 402, 404-05, 1996 Ohio 774, 659 N.E.2d 781.
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[*P7] More specific to the case at hand, it has been
found that where a"coutt affii-m[s] the convictions in the
First Appeal, the propriety of those convictions [be-
comes] the law of the case, and sirbsequent arguments
seeking to overturn thetn [become] barred. Thus, in the
Secoud Appeal, only argmnenis relating to the resentenc-

ing [are] proper." State v. Harrisoit, 8th Disi. No. 88957,

2008 Ohio 921, atP9.

[*P8] In the case snb judice, Ortega does not set
forth any arguments challenging the propriety or validity
of his new sentence. Rather, Ortega sets forth new aigu-
ments attacking his conviction as cntered by the trial
couit which were available to be pursued in his first ap-
pea1. Because this Coutt has ah'eady affirmed Ortega's
conviction in ruling on his first appeal, lre is now pre-
cluded front attempting to overturn that conviction on his
second appeal after resentencittg, and is limited to setting
forth arguments relating onl.y to his re-sentencing. Thcre-
fore, Ortega's eight new assignnrents of en-or cltallenging
his conviction are ban-ed by the "law of the case" doc-
trine. Accordingly, Ottega'seight assigninents of ['*6]
en or are overruled.

We order that a special mandate issue out of this
Court, directing the Court of Common Pleas, County nf
Lorain, State of Ohio, to carry this judgment into execu-
tion. A celtified copy ofthisjotirnal cntry shall constitute

the mandate, pm'suant to App.R. 27.

lintnediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it shall
be flle stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.

App.R. 22(F.). Tlte Clerk of the Coutt of Appeals is in-
stiucted to mail a notice of entry of this judgment to the
parties and to make a notation of tlie mailing in the

docket, pursuant to App.R. 30.

Costs taxed to Appellant.

DONNA J. CARR

FOR TNE COUR"I'

WHITMORE, J.

CONCURS

CONCUR BY: SLABY

III

[*P9] Ortega's eigltt assignments of error are over-
ruled. The judgtnent of the Lorain County Court of
Cotnmon Pleas is affirmed.

Judginent af5rtned.

The Court finds that tberc were reasonable grounds

for this appcal.

CONCUR

SLABY, J.

CONCURS IN JUDGMENT ONLY, SAYING:

[*P10] SLABY I agree with the result reaclted by
the majority in this case, but write separately because I
would reach this result, and affit-m, based on res judicata
ratherthanthedoctrhre [**7]ofthelawofthccase.
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OPINION

DECISION AND JOURNAL ENTRY

DICKINSON,Presiding Judge.

INTRODUCTION

[*PI] A jury convicted LucasPerezlaraos of do-
mestic violence and felonious assault. He has appealed,
arguing that tlte trial court incorrectly failed to distniss
the jury panel afler one of the prospective jurors ques-
tioned whether he (Mr. Perezlataos) was in the United
States illegally and that the trial court incorrectly allowed
a forensic nurse exatniner to testify about victim behav-
ior in abusive relationships. He has also argued that his
convictions are not supported by sufficient evidence and

are against the manifest weight of the evidence. 13ecause
the trial conrt rnade a mistake regarding post-i-elease con-
trol in its sentencing entry, the sentencing entry is void.
This Court, therefore, exercises its inherent power to
vacate [*'2] the void judgment and remands for a new
sentencing entry.

POST-RF,LEASE CONTROL

[*P2] Mr. Pcrezlaraos's felonious assault convic-
tion is a felony of the second degree. The trial court sen-
tenced him on it to two years in the custody of the Ohio

Department of Rehabilitation and Correction, to be
served concurrently with a I80-day sentence for his tnis-
derneauordomestic violettce conviction.

[*P3] Under Section 2967.28(B) of the Ohio Re-

vised Code "[e]aclt sentence to a prison tet-m for a felony
of the ... second degree ... shall include a requirement
that the offender be subject to a period of post-rclease
control itnposed by the parole board after the offender's
release from imprisonment." For a felony of the second
degree that is not a felony sex offense, the period is three

years. R.C. 2967.28(B)(2). Under Section 2929.14(F)(1),

"[i]f a conrt imposes a prison tenn ... for a felony of the
second degree, . . . it shall includc in the sorttence a re-
quirement that the offender be subject to a period of
post-release control after [his] release from imprison-

ment ...." In addition, Section 2929.19(B)(3)(c) pro-

vides tl at. "if the sentencing court determines . . . that a
prison tenn is necessary or required, ['d*3] [it] shall ...
[n]otify the offender that [hc] will be supervised undei-
section 2967.28 of the Revised Code afrer [he] leaves

prison if [he] is being sentenced for a felony of the .

second degree . . . .
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[*P4] At the sentencing hearing, the trial court cor-
rectly told Mr. Perezlaraos tliat, following Itis release,
"he will be placed on three years of what's called Post-
Release Control, wltich is another name for parole." But
in its jotn-nal entry, it incorrectly wrote that "he may be
placed on post release control for a period of thi-ce
years." That is, the journal entry incorrectly suggested
that the imposition of post-release control was discre-

tionary instead of mandatory under Section 2967.28(B).

[*P5] ]n State v. Simpkins, 117 Ohio St. 3d 420,

2008 Ohio 1197, 884 N.L'.2d 568, the Ohio Supreme

Court held that, "[i]n cases in whiclt a defenda ri is con-
victed of, or pleads guilty to, an offense for which
postrelease control is requu'ed but uot properly included
in the sentence, the sentence is void . ..." Id. at syllabus.

The Supreme Court reasoned that "no coutt has the au-
thority to substitute a different sentence for that which is

required by law." Id. at P20. lt couclnded that "a sen-

tence that does not confortn [**4] to statutory mandates
requiring the imposition of postrelease coutrol is a nullity

and void [and] must be vacated." Ict at P22.

["P6] In State v. Bectford, 9th Dist. No_ 24431,

2009 Ohio 3972, at P1I, this Court held that, if "[a]

journal entry is void because it included a inistake re-
garding post-release control ... there is no frnal, appeal-
able order " Accordingly, this Com-t does not have juris-
diction to consider the merits of Mr_ Perezlaraos's appeal.

Id at P14. It does have lintited inherent authority, how-
ever, to recogniz.e that the journa] entry is a nullity and

vacate the void judgment. Id. ut P12 (quoting Van DeRyt

v. Van DeRyt, 6 Ohio St. 2d 31, 36; 215 N.L.2d 698

(1966)).

CONCLUSION
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[*P7] The trial cowi.'s journal entry included a mis-
take regarding post-release control. It, therefore, is vofd.
This Court exercises its inherent power to vacate the
journal entry and remands this rnatter to tbe trial court

for a new sentencing entry_

Judgtnent vacated,

and cause remanded.

There were reasonable grounds for this appeal.

We order that a special ntandate issue out of this
Couit, directing the Court of Comnton Pleas, County of
Sutnmit, State of Ohio, to carty this judgment into execu-
tion. A certified copy of this journal [**5] entry shall
constitute the mandate, pursuant to App.R. 27.

Intmediataly upon the filing hereof, this docunient
shall constitute the jountal entry of judgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review sttall begin to run.

App.R. 22(L'). The Clerk of the Court of Appeals is in-
structed to mail a notice of entry of this judgment to the
parties and to make a notation of the mailing in the

doclcet, pursuant to App.R. 30.

Costs taxed to appellee.

CLAIR E. DICKINSON

FOR THE COUR'P

W HITMORE, J.

BELFANCE, J.

CONCUR
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OPINION

DECISION AND JOURNAL EN'I'RY

DICKINSON, Presiding Judge.

INTRODUCTION

[*Pl] Angelo Pirovolos pleaded no contest to at-
tempted murder, a felony of the first degree, felonious
assault, a felony of the second degree, and having weap-
ons while under disability, a felony of the third degree.
The trial cou rt found him guilty of the charges and sen-
tenced him to twelve years in prison. IIe has appealed his
convictions, arguing that the court incorrectly denied his
motion to suppress. Because ttte court madc a mistake
i-egarding post-release control in its journal entry, the

journal entry is void. "I'his Cotnt, therefore, exercises its
inherent power to vacate the void judgment and remauds
for a new sentenciog hearing.

SEN-1'ENCING ERROR

[*P2] Although not addressed by the parties, this
Coutt must fu-st consider whether it has jurisdiction to
[**21 hear the appeal. Section 2967.28(B) of the Ohio

Revised Code provides that "[e]ach sentence to a prison
terrn for a felony of the first degree, for a felony of the
second degree,... or for a felony of the third degree that
is not a felony sex offense and in the commission of
which the offender caused or threatened to cause physi-
cal harm to a person shall iuelude a requiremerit that the
offender be subject to a period of post-release control
imposed by the parole board after the offender's release
from imprisontnent." For a felony of the fii-st degree, the
period is five years. R.C. 2967.28(B)(1). "For a felony of
the second degree that is not a felony sex offense," the
period is three years. R.C. 2967.28(B)(2). "For a felony
of the third degree that is not a felony sex offense and in
the commission of which the offender caused or threat-
ened physical hann to a person," tlie period is three

years. R.C. 2967.28(B)(3)- Under Section 2929.14(F)(1),
"[i]f a court imposes a prison term for a felony of the
first degree, for a felony of the second degree, . . . or for
a felony of the third degree that is not a felony sex of-
fense and in the comtnission of which the offendei-
caused or threatened [**3] to cause physical hann to a
person, it shall include in the sentence a requirement that
the offender be subject to a period of post-release control
a8er [his] release from imprisonment. . . ."

[*P3] At Mr. Pirovolos's sentencing hearing, the
Lrial court correctly told him that he would be subject to
five years post-release control. In its journal entry, how-
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ever, it wiote that "post release control is tnandatory in
this case up to a maximutn of 5 years [on the attempted
murder connt] and post release control is mandatory in
this case up to a maximum of 3 years on [the felonious
assault and having weapons while under disability
counts]." The court, therefore, ntistakerily indicated that
VIr. Pirovolos could be subject to tess than five years of
post-release control oti the attempted mm'der count in-
stead of writing that lte will be subject to the fiill tsrtn of

five years. It also mistakenly wrote that he could bc sub-
ject to less thwi three years of post-release control on the
felonious assault and having a weapon under disability
coutrts. See State v. Xforton, 9th Dist. No. 24531, 2009
Ohio 4168, at P3; State v. Moton, 9th Dist No. 24262,
2009 Ohio 4169, at P5.

[*P4] In State v. Simpkins, 117 Ohio St. 3d 420,
2008 Ohio 1197, 884 NE.2d 568, [**4] the Ohio Su-
prerne Court held ittat, "[i]it cases in whiclr a defendant is
convicted of, or pleads guilty to, an offense for which
postrelease control is required but not properly included
in the sentence, the sentence is void ...." Id at syllabus.
The Supreme Court reasoned that "no court has the au-
thority to substitute a different sentence for that which is

requh'ed by law." Id at P20. It concluded that "a sen-
tence that does not conform to statutory mandates requir-
ing the itnposition of postrelease contt-ol is a nullity aiid
void [and] must be vacated." Id. at P22.

[*P5] In State v. Bedford, 9th Dist. No. 24431,
2009 Ohio 3972, at P11, this Court held that, if "[a]
journal entry is void because it included a mistake re-
garding post-release corrtrol ... there is no final, appeal-
able order " Accordingly, this Court does not have juris-
diction to consider the inerits of Mr. Pirovolos's appeal.

Id at P14. It does lrave limited inherent autJiority, how-
ever, to recoanize that the journal entry is a nullity and
vacate the void jadgment_ Id. at P12 (quoting Van De
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Ryt v. Van De Ryt, 6 Ohio St. 2d 31, 36, 215 N.E.2d 698
(1966)).

CONCLUSION

[*P6] The trial couit's joumal entry included a rnis-
takc regarding post release control. [**5] It, therefore, is
void- 'I'his Coutt exercises its inherent power to vacate
the jonrnal entry and remands this mattcr to the trial
court for a new sentencing hearing.

Jttdgment vacated,

and cause remanded.

There were reasonable grounds for this appeal.

We order that a special mandate issiie out of this
Court, directing the Court of Common Pleas, County of
Medina, State of Oltio, to cany this judgtnent into execu-
tion. A certified copy ofthis journal entry slialt constitute
the mandate, pursuantto App.R. 27.

Immediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it shall
be file stamped by thc Clerk of the Court of Appeals at
which titne the period for review shall begin to ntn.
App.R. 22(E). The Clerk of the Coutt of Appeals is in-
structed to mail a notice of entry of this judgment to the
parties and to make a notation of the mailing in the
docket, pursuant to dpp.R. 30.

Costs taxed to appellee.

CLAIR E. DICKINSON

FOR1'HECOURT

WHITMORE, J.

13ELFANCE, J.

CONCUR



Page 1

exI^^^xK

LEXSEE 2009 OIIIO 5052

STATE OF 01110, Appellee v. LEONARD E. ROBERTSON, Appellant

C.A. No. 07CA0120-M

COUR'T OF APPEALS OF OHIO, NINTH APPELLATE DISTRICT, MEDINA
COUNTY

2009 Ohio 5052; 2009 Ohio App. LE'.YIS 4303

September 28, 2009, Decided

PRIORHISTORY: [*,*1]
APPEAL FROM JUDGMENT ENTERED IN THE

COURT OF COMMON PLEAS, COUNTY OF ME-
DINA, OHIO. CASE No. 05-CR-0539_

DISPOSITION: Judgmcnt vacated, attd cause re-

tnanded.

COUNSEL: JOSEPH F. SALZGEBER, attontcy at law,

for appellant.

DEAN IIOLMAN, prosecutine attorney, and RUSSELL
A. HOPKINS, assistant prosecuting attoiney, for appel-

lee.

JUDGES: CLA1R E. DICKINSON, Judge. MOORE,
P.J., WIIITMORE, J., CONCUR.

OPINION BY: CLAIR E. DTCKINSON

OPINION

DECISION AND JOURNAL ENTRY

DICKINSON, Jodge.

INTRODUCTI ON

[*Pl] As patt of a plea agreement, Leonard E.
Robertson pleaded gnilty to 54 comits of sexual battery,
one count of gross sexual imposition, and two counts of
attempted gross sexual imposition. Mr. Robertson was
convicted of those charges and has appealed, argtting that
his guilty pleas were not knowingly, intelligently, and
voluntarily made because the trial court failed to advise
him, at his change of plea hearing, that lie would be sub-

ject to a mandatory term of five years of post-release
control. Mr. Robertson, however, has not moved the trial
court to withdraw Iris plea. Secause the trial cotvt made a
nristake regarding post-releasc control in its sentencina
entry, the sentencing enthy is void. This Court, therefore,
exercises its inherent power to vacate the void [**2]
judgment and remands for a new sentencing heat-ing.

POST-RELEASE CONTROL

[*P2] Mr. Robertson's sexual battery convictions
are felony sex offenses of the third degree_ His otlier
three convictions are felony sex offenses of lesser de-
grees. The tt-ial court sentenced him to a total of fifteen
years in the custody of the Ohio Department of Rehabili-
t2tion and Correction and ordered him to serve "up to"
five years of post-release control.

[*P3] Under Section 2967.28(B) of the Ohio Re-

vised Code, "[e]ach sentence to a prison term ... for a
felony sex offense ... shall include a requirement that
the offender be subject to a period of post-release control
imposed by the parole board after the offender's release
from imprisomnent." For a felotry sex offense, the period
is five years. R.C. 2967.28(B)(1). Undet' Section

2929.14(1)(1), "[i]f a court imposes a prison term ... for
a felony sex offense,... it shall include in the sentence a
requirement that the offender be subject to a period of
post-releasc control after [his] release from imprison-
ment . . . ."

[*P4] In its sentencing entry of March 31, 2008,
the trial courE wrote that "post release control is manda-
tory in this case up to a tnaxhnum of 5 years." [**3]
Although the trial court correctly wrote that Mr. Robert-
son was subject to "mandatory" post-release control, it
ineorrectly described that post-release control as lasting
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"up to a maximum of 5 years," thereby implying that it
could last for less than 5 years. Under Section 2967.28,

any sentence to a prison term for a fetony, except tin-
categorized special felonies, "shall include a requirement
that the offender be subject to a period of post-release

control" following release. R.C. 2967.28(B), (C). Thus, if

the trial court imposes a prison term for such an offense,
it must inclnde that requirement in the sentence. To that
extent, the requirement that the offender be "subject" to
post-release control under Section 2967.28 is always

"mandatory" because the trial court has no discretion
over wltether to include it in the sentence.

["P5] The trial court also hasno discretion over
whether post-release control is actually imposed or,
when it is, the length of that post-release control. To the
extent anyone has discretion regarding post-release con-
trol, it is the parole board, not the trial court_ Depending

upon the offense, Section 2967.28 dictates either a defr-

nite period of ttn'ee or five years [**4] under part B, or a
possible period of up to three years under part C, "if the
parole board ... determines that a period of post-release

control is necessary for that oflender." R.C. 2967_28(C).

[*P6] Mr. Robertson was convicted of third-degree
felony sex offenses within the coverage of Section

2967.28(B)(1). The trial court, therefore, should ltave
included in his sentence that he would be subject to post-
release control for a definite period of five years. The
language in the sentencing entry about a tenn of "up to"
five years incon-ectly implies that Mr. Robertson eould

serve less than five years.

[*P7] In State v. Simpkins, 117 Ohio St. 3d 420,

2008 Ohio 1197, 884 N.E.2d 568, the Ohio Supreme

Court held that, "[i]n cases in which a defendant is con-
victed of, or pleads guilty to, an offense for whiclt
postrelease control is ruluired but not properly included
in thc sentence, the sentence is void ...." Id. at syllabus.
The Supreme Court reasoned that "no court has the au-
thority to substitute a different sentence for that which is

required by law." Id. at P20. It concluded that "a scn-
tence that does not conform to statutory mandates requir-
ing the itnposition of postrelease control is a nullity and
void[and] [**5]tnustbevacated." Id.atP22.
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[*P8] In State v. Bedford, 9th Dist. No. 244.31,

2009 Ohio 3972, at P1], this Court held that, if "[aj

journal entty is void because it included a mistake re-
garding post-release control ... there is no final, appeal-
able order." Accordingly, this Court does not have juris-
diction to consider the merits of Mr. Robertson's appeal.

Id. at P13. It does have limited inherent autliority, how-
ever, to recognize that the journal entry is a nullity and

vacate the void judgment. Id. at P12 (quoting Vmi De

R),t v. Van De Ryt, 6 Ohio St. 2d 31, 36, 215 N.E. 698

(1966)).

CONCLUSION

[*P9] The trial comt's jountal entry included a mis-
take regarding post-release control. It, tlrerefore, is void.
This Court exercises its inherent power to vacate the
journa( enay and rernands this matter to the trial court
for a new sentencing hearing.

7udgment vacated,

aud cause retnanded.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this
Comt, directing the Court of Common Pleas, County of
Medina, State of Ohio, to carry this judgment into execu-
tion. A certified copy of this journal entry shall constitute
the mattdate, pursuant to App.R. 27.

Immediately upon the filing hereof, ["*6] this
document shall constitute the joumalentry of judgment,
and it shall be file stamped by the Clerk of the Coutt of
Appeals at which time the period foi- review sha11 begin

to run. App.R. 22(E). The Clerk of the Court of Appeals
is instructed to mail a notice of enny of this judgment to
the parties and to make a notation of the mailing in the

docket, ptnsuant to App.R. 30.

Costs taxed to appellee.

CLAIR E. DICKINSON

FOR TIIE COURT

MOORE, P. J.

WHITMORE, J.

CONCUR
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OPINION

DECISION AND JOURNAL ENTRY

DICKINSON, Judge.

INTRODUCTION

[*P1] As part of a plea agreetnent, Leonard F.

Robertson pteaded guilty to 54 counts of sexual battery,
one cotmt of gross scxual imposition, and two counts of
attenpted gross sexual imposition. Mr. Robertson was
convicted of those charges atid has appealed, arguing that
his guilty pleas were not knowingly, intelligently, and
voluntarily made because the trial court failed to advise
hitn, at his change of plea hearing, that he would be sub-

ject to a mandatory term of tve years of post-release
control. Mr. Robertson, lrowever, has not moved the trial
court to withdraw his plea. Because the trial court made a
mistake regarding post-release control in its sentencing
eutry, the sentencing entry is void. This Court, therefore,
exercises its inherent power to vacate the void [**2]
judgment and rernands for a new sentencing hearing.

POST-REL.EASE CON'I'ROL

[*P2] Mr. Robertson's sexual battery convictions
are felony sex offenses of the third degree. His ottrer
three cottvictions are felony sex offenses of lesser de-
grees. The trial court sentenced him to a total of fifteen
years in the custody of the Ohio Department of Rehabili-
tation and Correction and ordered ltim to serve "up to"
five years of post-release conn-ol.

[*1`3] Under Section 2967.28(B) of the Ol2io Re-

vised Code, "[e]ach sentettce to a prison tertn . . . for a
felony sex offense . . . shall include a requiretnent that
ttie offender be subject to a period of post-rolease control
imposed by the parole board after the offender's release
from imprisomnent." For a felony sex offense, the peflod

is five years. R.C. 2967.28(B)(1). Under Section

2929.14(F)(1), "[i]f a courC imposes a prison terrn ..-for
a felony sex offense, ... it shall include in the sentence a
requirement that the offender be subject to a period of
post-release control after [his] release from imprison-

nment...."

[*P4] In its sentencing entry of March 31, 2008,
the trial court wrote that "post release control is manda-
tory in this case up to a maxinium of 5 years." [**3]
Although ttie trial court correctly wrote that Mr. Robert-
son was subject to "mandatory" post-release control, it
incotiectly described that post-release control as lasting
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"up to a maximum of 5 years," thereby implying that it
could last for less than 5 years. Under Sectiotx 2967.28,

any sentence to a prisou term for a ielony, except un-
categorized special felonies, "shall hiclude a requirement
that the offender be subject to a period of post-release
control" following release. R.C. 2967.28(B), (C). Thus, if

the trial court imposes a prison term for such an offense,
it must include that requirenent in the sentence. To that
extent, the requireinent that the offender be "subject" to
post-release control under Section 2967.28 is always

"mandatory" because the trial comt has no discretion
over whelher to include it in the sentence.

["P5] The trial court also has rro discretion over
whether post-release control is actually iulposed or,
when it is, the length of that post-release control. '1'o tlte
cxtent anyone has discretion regarding post-release con-
trol, it is the parole board, not the trial court. Depend'un,

upon the offetise, Section 2967.28 dictates either a defi-

nite period of tluee or 6ve years [**4] under part B, or a
possible period of up to three years under part C, "if the
parole board ... determines that a period of post-release
control is necessary for that offender." R.C. 2967.28(C).

[*P6] Mr. Robertson was convicted of third-degree
felony sex offenses wit.hin the coverage of Section

2967.28(B)(1). The trial court, therefore, shonld have
included in ltis sentence that he would be subject to post-
release control for a definite period of frve years. "1'he
language in the sentencing entry abont a term of "up to"
five years incorreetly implies that Mr. Robettson could

serve less than five years.

[*P7] ln State v. Sanpkins, 117 Ohio St. 3d 420,

2008 Ohio 1197, 884 N.E.2d 568, the Ohio Supreme

Court held that, "[iJn cases in which a defendairt is con-
victed of, or pleads guilty to, an offense for whicl
postrelease control is required but riot properly incltided
in the sentence, the sentence is void . ..." Id. at syllabtrs.

The Supreme Court reasoned that "no court has the au-
thority to substitute a different sentence for that which is

required by law." Id at P20. It concluded that "a sen-

tence tliat does not conform to statutory inandates requit'-
ing the imposition of postrelease control is a nulliry and
void [and] [**5] must be vacated." 1d at P22.
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[*P8] In State v. Bedford, 9th Dist. No. 24431,

2009 Ohio 3972, at P11, this Couit lield that, if "[a]
journal entry is void because it included a mistalce re-
garding post-release control ... there is no final, appeal-
able order." Accordingly, this Court does not have jut'is-
diclion to consider the merits of Mr. Robertson's appeal.

Id. at P14. It does have limited irtherent authority, how-
ever, to recognize that the jom-nal entry is a nullity and
vacate the void judgment. Id. at P12 (quoting Van De

Ryt v Uan De Ryt, 6 Ohio St 2d 37, 36, 2L5 N. E.2d 698

(1966)).

CONCLUSION

[*P9] The trial coutt's joumal entry included a mis-
take regarding post-release control_ It, therefore, is void.
This Court exercises its inherent power to vacate the
journal entry and remands this matter to the trial court
for a new sentencing hearing.

Judgment vacated,

and cause reinanded.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this
Court, dirocting the Court of Common Pleas, C.ounty of
Medina, State of Ohio, to carry this judgntent into exectt-
tion. A certified copy of this jonmal entry shall constitute

the mand ate, pursuant to App.R. 27.

Iminediately upon the filing ]tereof, [**6] this
document shall constitute the journal entry of judgtnent,
and it shall be file stamped by the Clerk of the Court of
Appeals at which time the per-iod for review shall begin

to run. App.R. 22(E). 'I'he Clerk of the Court of Appeals
is instructed to mail a notice of entry of this judgment to
the parties and to inake a notation of the mailing in the
docket, pursuant to App.R. 30.

Costs taxed to appellee.

CLAIR S. DICKINSON

FOR TIIE COURT

MOORE, P. J.

W HITMORE, J.

CONCUR
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OPINION

DECISION AND JOURNAL EN1RY

DICKINSON, Judge.

INTRODUCTION

[*PI] A jury convicted Manion P. Smith of aggra-
vated robbery with a guu specification, having weapons
while under disability, and four counts of retaliation. The
trial court subsequently found that Mr. Smith is a repeat
violent offender, Mr. Smith has appealed, arguing,
among ottier things, that the trial coutY iucoi-rectly denied
his inotion to sever the first two counts of'the indictment,
violated ttis speedy trial rights, and ittcorrectly denied his
motion for acquittal on certain counts. Because the trial

court niade a mistake regarding post-release control in its
sentencing entry, the sentencing entry is void. This
CourC, therefore, exercises its inherent power to vacate
the void judgment and reniands for a new sentencing
hearing.

POST-RELEASE CONTROL

[*P2] Mr. Smith's [**2] aggravated robbery con-
viction is a felony of the first degree. His other convic-
tions are lesser offenses. For the aggravated robbery
conviction, the trial court sentenced him to ten years in
ttie custody of the Oluo Department of Reltabilitation
and Correction. In its sentencing entry, the nial court
ordered Mr. Sinith to serve three years of post-rclease
control.

[*P3] Under Section 2967.28(B) of the Ohio Re-

vised Code "[e]ach sentence to a prison term for a felony
of the first degree ... shall include a requirement that the
offender be subject to a period of post-release cotxtr-ol
imposed by the parole board after the offender's release
from impdsonment." For a felony of the first degree, the
period is five years. R.C. 2967.28(B)(7), tJnder S'ectfon

2929.14(T)(1), "[i]f a court imposes a prison term for a
felony of the first degree,... it shall include in the sen-
tenee a requirement that ttie offender be subject to a pe-
riod of post-release control after [his] release from im-
prisonment ...." In addition, Section 2929.19(73)(3)(c)
provides that, "if the sentencing court determines ._. tbat
a prison term is necessatry or required, [it] shall ._.
[n]otify the offender that [he] will be supervised [**3]
under section 2967.28 of the Revised Code after [he]
leaves prison if [he] is being sentenced for a felony of the
first degree. . . "



2009 Ohio 4865, ; 2009 Ohio App. LEXIS 4129, **

["P4] At his sentencing hearing, the trial coutt cor-
rectly advised Mr. Smitlt that he would be required to
serve five years of post-release control. In its journal

.enby, however, it wrotc that, "[a]fter release from prison,
the Defendant is ordered to serve Three (3) years of post-

release control"

[*P5] Iu State v. Siinpkins, 117 Ohio St. 3d 420,
2008 Ohio 1197, 884 N.E.2d 568, the Ohio Supreme

Coutt hcld that, "[i]n cases in which a defendant is con-
victed of, or pleads guilty to, an offense for which
postrelease control is required but not properly inctuded
in the sentence, the sentence is void .. .." Id. at syllabus.

The Suprenie Couii reasoned that "no court has the au-
thority to substitute a different sentence for that wliich is

required by law." Id. at P20. It concluded tttat "a sen-
tence that does not conform to statutory mandates reqnir-
ing the intposition of postrelease control is a nullity and

void [and] must be vacated." Id. at P22.

[*P6] In State v. BedJord, 9th D'zst. No. 24431,

2009 Ohio 3972, ot P11, this Cout held that, if "[a]

journal entry is void because it inctuded a [**4] mistake
regarding post-release control - .. there is no final, ap-
pealable order." Accordingly, this Court does not ltave
jurisdiction to consider the merits of Mr. Sinith's appeal.

Id. at P14. It does have limited inherent authority, how-
ever, to recognize that the journal entry is a nullity and
vacate the void judgment. Id at P12 (quotiog Van De

Ryt v. Van De Ryt, 6 Ohio St. 2d 31, 36, 215 N. E.2d 698

(7966)).

CONCLUSION

Page 2

[*P7] The trial coutt's journal entry inclnded a mis-
take regard'utg post-release control. It, therefore, is void.
This Court exercises its inhercnt power to vacate the
joumal entty and retnands this matter to the trial court
for a new sentencing hearing.

Judgment vacated,

and cause ren anded.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Conunon Pleas, County of
Suinmit, State of Ohio, to carry this judgment into execu-
tion. A certified copy of this journal entry shall constitute
the mandate, pursuant to App.R. 27.

Inimediately upon the filing hereof, this document
shall constitute tlte journal eutry ofjudgment, and it shall
be file statnped by the Clerk of the Couri of Appeals at
which time the period for review sltall begin [**5] to

run. App.12. 22(E). The Clerk of the Court of Appeals is
instructed to tnail a notice of entry of this judgment to
the parties and to make anotation of the mailing in the

doclcet, pursuant to App.R. 30.

Costs taxed to appellce-

CLAIR E. DICKINSON

FOR THE COURT

MOORE, P. J.

WHITMORE, J.

CONCUR
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OPINION

DECISION AND JOURNAL ENTRY

DICKINSON, J.

INTRODUCTION

[*PI1 A jury convicted Thomas D. Sommerville II
of felonious assault. He has appealed, arguing that the
trial court incorrectly allowed the State to impeach ltim
with evidence of a perjury conviotion that was more than
ten years old and that his conviction is against the mani-
fest weight of the evidence. Because the trial court made
a mistake regarding post-release control at Mr. Somtner-
vilte's sentencing hearing and in its sentencing entry, the
sentencing entt-y is void. This Court., thcrefore, exercises

[*P2] Mr. Sommerville's felonious assault convic-
tion is a felony of the second degree. The trial eourt sen-
tenced him to seven years in the custody of [**2] the
Ohio Department of Rehabilitation and Conection and to
five years of post-release control.

[*P3] Under Section 2967.28(k) of the Ohio Re-

vised Code "[e]ach sentence to a prison lerm for a felony
of the ... second degree ... shall include a requirement
that the offende- be subject to a period of post-release
control imposed by the parole board after the offender's
release from imprisonment." For a felony of the second
degree that is not a felony sex offense, the period is three

years. R.C. 2967.28(L3)(2). Under Section 2929.14(F)(1),

"[i]f a court iniposes a prison tertn ... for a felony of the
second degree, ... it shall include in the sentence a re-
quiretnent that tJie offender be subject to a period of
post-release control after [his] release from imprison-
ment ...." In addition, Section 2929.19(B)(-3)(c) pro-

vides tliat, "if the sentencing court detennines ... that a
prison tenn is necessary or required, [it] shall ...[n]otify
the offendet- that [he] will be supervised under section

2967.28 of the Revised Code after [he] leaves prison if

[he] is being sentettced for a felony of the ... second

degree . . . .

[*P4] At ttie sentencing hearing, the trial court told
Mr. Sommerville that [**3] it was imposing on bim ftve
years of post-release conn-ol. Similatiy, in its journal
entry, it wrote tliat, "[a]fter release fi'om prison, the De-
fendant is ordered to serve Five (5) years of post-release

control."
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[*135] hn State v. S'inapkins, 117 Ohio St. 3d 420,

2008 Ohio 1197, 884 NE.2d 568, the Olrio Supreme

Coutt held that, "[i]n cases in wlriclt a defendant is con-
victed of, or pleads guilty [o, an offcnse for which
postrelease control is required but not property included

in the sentenac, the sentence is void . ..... Id at syllabzrs.

The Supreme Court reasoned that "no court has the au-
thority to substitute a different sentence for that whfch is

required by law." Id. at P20. It concluded that "a sen-

tence that does not conform to statutory mandates requir-
ing the unposition of postrelease control is a nu[lity and

void [and] must be vacated." Id at P22.

[*P6] In State v. Bedford, 9th Dist. No. 24431,

2009 Ohio 3972, at I'll, this Cotn-t held that, if "[a]
jom»al entry is void because it included a mistake re-
Qarding post-release control ... there is no final, appeal-
able order." Accordingly, this Court does not have juris-
diction to consider the merits of Mr. Sotiunerville's ap-

peal. Id. at P14. ]t does have limited [**4] inherent au-
thority, however, to recognize that thc jomnal entry is a
nullity and vacate the void judgtnent. Id. at P12 (quoting

Van De Ryt v. Yan De Ryt, 6 Ohio St. 24 31, 36, 215

ALE.2d 698 (I966)).

CONCLUSION

[*P7] The trial coutt's jounial entry included a tnis-
take regarding post-release control.
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It, therefore, is void. This Court exercises its inher-
ent power to vacate the journal entry and rernands this
matter to the trial court for a new sentencing hearing.

Judgment vacated, and cause remanded.

There were t-easonable grounds for this appeal.

We order that a special rnandate issue out of this
Court, directing the Court of Common Pleas, Cotinty of
Summit, State of Ohio, to carry tbis judgment into execu-
tion. A certified copy of this journal entry shall constitute

the niandate, pursuant to App.R. 27.

Irnmediately upon the filing ltei-eof, this document
shall constitrtte the journal entry of judgment, and it shall
be file stamped by the Clerk of tlre Court of Appeals at
wlucli thne the period for review shall begin to run.

App.R. 22(1). The Clerk of the Court of Appeals is in-
sttucted to mail a notice of entry of this judgment to the
partie.s and to make a notation of the tnailing in the

docket, ptu'suant to App.R. 30.

Costs taxed ["*5j to appellee.

CLAIR B. DICKINSON

FOR 7'HE COURT

MOORE, P. J.

WHITMORE, J.

CONCIJR
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vacate the void judgment and remands for a new sentenc-
ing hearing.

POST-RELEASE CONTROL

[*P2] Mr. Wesemann's hurglary conviction is a fel-
ony of the second degree. His other convictions include a
fourth-degree felony and two ntisdemeanors. For the
burglary conviction, ["2] the trial court sentenced him
to three years in the custody of the Ohio Department of
Rehabilitation and Correction and to five years of post-
release control.

SHERRI BEVAN WALSH, prosecuting attomey, and
HEAVEN R. DIMARTINO, assistant prosecttting attor-
ney, for appellee.

JUDGES: CLAIR E. DICKINSON, Presiding Judge.
BELFANCE, J., CONCURS. CARR, J., DISSENTS.

OPINION BY: CLAIRE. DICKINSON

OPINION

DECISION AND JOURNAI, ENTRY

DICKINSON, Presiding Judge.

1N1'RODUCTION

[*P1] A jury convicted Williatn Wesemann of bur-
glary, criminal damaging or endangering, and two counts
of domestic viotence. He has appealed, arguing that the
trial court incorrectly denied his motion for acquittal
under Rule 29 of the Ohio Rudes of Criminal Procedure.
Because the trial court made a mistake regarding post-
release control at Mr. Wesemann's sentencing hearing
and in its sentencing entry, the setttencing entry is void.
This Court, therefore, exercises its inherent power to

[*P3] Under Sectirn? 2967.28(B) of the Ohio Re-
vised Code "[e]ach sentence to a prison term for a felony
of the ... second degree ... shall inclttde a requirement
that the offender be subject to a period of post-release
control imposed by the parole board after the offender's
release fi-om imprisonment." For a felony of the second
degree that is not a felony sex offense, the period is three
years- P.C. 2967.28(B)(2). Under Section 2929.14(F)(1),
"[i]f a couit imposes a prison term ... for a felony of the
second deaee, ... it shall ioclude in the senteace a re-
quireinent that the offender be subject to a period of
post-release control after [his] release from imprison-
utent ...." In addition, Section 2929.19(B)(3)(c) pro-
vides that, "if the sentencing court determines -.. that a
prison term is necessary or required, [it] shall ...[n]otify
the offettder that [he] will be supervised under section
2967.28 of the Revised Code after [he] leaves prison if
[he] is being sentenced for a felony of the ... second
degree....

[*P4] At the [**3] sentencing hearing, the trial
court told Mr. Wesemann that it was imposing on him
five years of post-release control. Similarly, in its jottrnal
entry, it wrote that, "[a]fter release from prison, the De-
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fendant is ordered subject to post-release control of 5
years, as provided by law."

["P5] In State v. Simpklns, 117 Ohio St. 3d 420,
2008 Ohio 1197. 884 N.E.2d 568, the Ohio Supi-eme
Court held that, "[i]n eases in which a defendant is con-
victed of; or pleads guilty to, an offense for which
postrelease control is required but not properly included
in the setitence, the sentence is void ... ." Id. at syllabus.
The Sttpreme Court reasoned that "no court has the au-
thority to substitute a different sentence foi- that which is
t-equired by law." Id, at P20. Tt concluded that "a sen-
tence that does not conform to statutory mandates requir-
ing the imposition of postrelease control is a nullity and
void [and] tnust be vacated." Id at P22.

[*P6] In State v. Bedford, 9th Dist, No. 24431,
2009 Ohio 3972, at PII, this Court held tliat, if "[a]
journal entry is void because it included a inistake re-
garding post-release control . . . there is no final, appeal-
able order." Accordin-ly, this Court does not have juris-
diction to consider [**4] the merits of Mr. Wesemann's
appeal. lcL at P14. It does have limited itilrerent author-
ity, Itowever, to recognize that the journal entry is a nul-
lity and vacate the void judginent. Id, at P12 (quoting
Van DeRyt v. Uara DeRyt, 6 Ohio St. 2d 31, 36, 215
N E.2d 698 (1966))-

CONCLUSION

[*P7] The trial couit's journal entry included a mis-
Yake regarding post-release control- It, therefore, is void.
This Coui-t exercises its inherent power to vacate the
jourttal entry and reinands this inatter to the trial court
for a ncw sentencing hearing.

Judgment vacated, and cause remanded.

There were reasonable ,rotmds for this appeal.

We order that a special inandate issue ottt of this
Court, directing the Cottrt of Common Pleas, County of
Summit, State of-Ohio, to can-y thisjudgtnent into execu-
tion. A ceiYified copy of this joumal entry shall constitute
the mandate, pm'suant to App.R. 27,

Itmnediately upon the fiLing hereof, this doctunent
shall constitute the j ournal entry of j udgnieut, and it shall
be file stantped by the Clerk of the Court of Appeals at
which timc the period for review shall begin to run.
App.R. 22(F). The Clerk of the Couit of Appeals is in-
stnicted to mail a notice of entry of this judgment to the
parties and to make [**5] a notation of the mailing in
ttte docket, pursuant to App.R. 30.

Costs taxed to appellee.

CLAIR F. DICKINSON

FOR TIIE COURT

BELFANCE, .1,

CONCURS

DISSENT BY: CARR
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DISSENT

CARR, J.

DISSENI'S, SAYING:

[*P8] I i-espectfitlly dissent.

[*P9] In a recent line of cases, the Supretne Court
of Ohio lias consistently held thatsentences which fail to
itnpose mandatoty post-i-elease control are void. See
S'tate v. Boswell, 121 Ohio St,3d 575, 2009 Ohio 1577, at
P8, 906 N.E.2d 422; State v, Simpkins, 117 Ohio S1.3d
420, 2008 Ohio J197, 884 N.E.2d 568, syllabus; State v.
Bezak, 114 Ohio St.3cl 94, 2007 Oliio 3250, 868 N,E 2d
961, syllabus. In State e,ti rel- Cruzado v. 7aleski, III
Ohio St.3d 353, 2006 Ohio 5795, at P24, 856 N.E.2d
263, the high court noted that the General Assembly's
goal of achieving "truth in sentencing" resulted in a fel-
ony-sentencing law in 1996 that was intended to enstire
that all per.sons with an interest in a sentencing decision
would know exactly the sentence a defendant is to re-
ceive upon conviction for cotnntitting a felony. The Cru-
zado court went on to note that "[c]onfidence in and re-
spect for the criminal-justice system flow from a belief
that coutgs and officers of the courts perform their duties
pursuant to establishcd law." Id.

[*P10] The debate regarding whether sentences
whiclt fail to [**6] comply with statutory requiretnents
are void or voidable is complex aud well-documented.
See, e.g., State v. Simpkin.c, 117 Ohio St. 3d 420, 2008
Ohio 1197, 884 N E.2d 568; State v. Ilolcomb, 9th Dist,
No. 24287, 2009 Ohio 3187. Although I am uncotnfort-
able with ihe existing approach adopted by this Court, I
will continue to support the fratnework outlined in the
majority opinion on ttte basis of stare decisis and in tlte
interest of consistency for the reasons I enunciated in
Holcomh, supra, (Carr, J., conemring). However, I atn
unwilline to extend that analysis to defendants who are
senteneed after July 11, 2006.

[*P11] In his assignrttent of etror, Wesemann at=
gues the trial couit commiued reversible error when it
denied his motion for a judgment of acquittal under
Crim.R 29. While Wesemann does not specifically chal-
lenge whethei- ttie trial court properly put him on notice
of post-release control, the majority holds that his sen-
tence is void on the basis that it does not satlsfy statutory
requirements. This case presents an exainple of how a
sentence inay be considered void even though the trial
court's actions did not run afoul of the statutory frame-
work- As the majority notcd, the current version of R.C.
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2967.28(B) ["*7] states that each sentence to a prison
term for a felony of the second degree shall inclnde a
requirement that the oftander be subject to a period of
post-release control imposed by the parole board after
the offender is released from prison. IIowever, the statute
also states:

"If a court imposes a sentence including
a prison term of a type described in this
division on or after July 11, 2006, the
failui-e of a sentettcing court to notify the
offender pnrsuant to dtvfsion (B)(3)(c) of
section 2929.19 of the Revised Code of
this requirement or to include in the
judgment of conviction entered on the
journal a statement that the offender's sei-
tence includes this requirement does not
negate, lirnit, or otherwise affect the man-
datory period of supervision that is re-
quired for the offender under this divi-
sion." Id.

The cturent version of RC. 292919(B)(3)(c) contains

parallel language to R.C. 2967.28(B) regarding the impo-

sition of post-release control in situations where an of-
fender was not given notice at the sentencing hearing or
in the journal entry. A jury found Wesemann guilty of
burglary, criminal damaging or endangering, and two
eounts of domestic violence on Deceniber 18, 2008, Sub-
sequently, [**8] Wesemann was sentenced under the
current statntory framcwork on January 9, 2009.

["'P]2] In Woods v. Te7h (2000), 89 Ohio St.3d 504,
512, 2000 Ohio 171, 733 N.G2d 1103, the Supreme
Court held that the former version of Ohio's post-release
control statute did not violatc the separation of powers
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doctrine but went on to emphasize that "post-release con-
trol is part of the original judicially imposed sentence."

In Hernandez v. Kel(7^ 708 Ohio St3d 395, 2006 Ohio
126, at P18, 844 N.E.2d 301, the Supreme Coutt held
that under the former version of Oliio's post-relcase con-
trol statute, the Adult Parole Authority was not author-
ized to impose post-release control on a defendant when
the tial court did not inform the defendant about the
mandatory term of post-release control at the sentencing
heating and had failed to incorporate post-release control
in its sentencing entry. See, also, State v. Jordan, 704
Ohio St.3d 21, 2004 Ohio 6085, P9, 817 N.E.2d 864.
Unlike the version of tlte statute which was at issue in
Woods and Hernande->, the amended post-release control
statute, which becante effective in 2006, empowers the
APA to impose mandatory post-release contro] regard-

less of whether the trial court gave the defendant notice
of the mandatory term of post-retease [**9] control.
R. C. 2967.28(B).

[*P13] The recent line of cases which have consis-
tently held that sentences which fail to inipose a tnanda-
tory term of post-release contaol are void have been
premised on the fundamental understanding that trial
courts do not have the authority to impose sentences
which do not comply with the law. Boswell at P8;

Sinepkins at P20. Under the ctu'rent language of R.C.
2967.28(B), post-release control may be imposed when
the trial comt does not put the offender on notice at the
sentencing hearing or by jountal entry. Because confi-
dence in and respect for the criminal justice system flow
from a belief that courts and offieers of courts perform
their duties pursuant to established law, tlie current dis-
connect between the approach adopted by Ohio appellate
courts and the language in R.C. 2967.28(B) must be rec-
oncilcd. In this case, I would address Wesemann's as-
signment of en'or on the merits.
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OPINION BY: CLAIR E. DICKINSON

OPINION

DECISION AND JOURNAL ENTRY

DICKINSON, Judge.

INTRODUCTION

[*Pl] Tlte trial court convicted Sean Whitehouse of
one count of dotnestic violence. He has attempted to ap-
peal in order to challenge the sufficiency and manifest
weight of the evidence and to argue that the trial court
incotrectly allowed the State to impeacli its own witness.
Because the trial court made a mistake regarding post-
release control in its sentencing entry, the sentencing
entry is void. This Court, therefore, exercises its inherent

power to vacate the void judgment and rernands for a
new sentencing hearing.

POST-RE.LEASE CONTROI-

[*P2] At the bench trial in this case, Brittany
Kramer testified that she is the inother of Mr. White-

llouse's daughter and that, in June 2008,she and ttreir
daughter were living witb him. She further acknowl-
edged that she called [**2] the police to report an argu-
ment between her and Mr. Whitehouse. She allowed the
officer who came to the house to talce pictures inside,
showing furntiture askew as well as a broken ceiling fan
blade. She also allowed the officer to take pictures of her
Iiody, showing bruising on her leg and red marks on hcr
neck. At 6'ial, she agreed that she had written a police
witness statement that blamed Mr. Whitehouse for the
furniture being thrown about and for the bruises on her
leg. In the statement, slie also accused Mr. Whitehouse
of refusing to allow het'to leave the house and of chok-
ing her and throwing her onto the bed. But, she testified
that she had lied to the police officer because she had
been angry with Mr. Whiteliouse. She testified that he
had not physically attacked her. Despite Ms. Kramer's
recantation of her allegations, the trial court found Mr.
Whitehouse guilty of violating Sectior2 2919.25(4) of the.

Ohio Revised Code. Under that Section, "[n]o person
shall knowingly cause or attempt to cause physical hartn
to a family or household niember." R.C. 2919.15(A)_

[EDITOR'S NOTE: TEXT WITHIN THESE SYM-
BOLS [O> <01 IS OVERSTRIJCK IN THE SOURCE_]

[`P3] Due to two prior domestic violence convic-
tions, [*"3] Mr. Whitehouse's domestie violence convic-
tion in this case is a felony of the third degree. Using a
preprinted form, the trial court sentenced hiin to one year
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of pi-ison. Regarding post-release control, the fortn pro-
vided alternative ternis in pare.ntlleses, allowing the coure
to choose between the words "ntandatory" and "optional"
and between the numbers "3" and "5." In Mr. Wltite-
house's case, the trial couwt circled the word "mandatory"
and scrztched out ihe word "optional." It also circled the
ntunber "3" and scratched out ttte nutnber "5": "post re-
lease control is (mandatory/[O>optional<O]) in this case
up to a tnaximunt of (31[O>5<0]) years ...."

[*P4] Under Section 2967.28(B) af the Ohio Re-

vised Code, "[e]ach sentence to a prison term ... for a
felony of the third degree that is not a felony sex offense
and in the commission of which the offender caused or
tht-eatened to cause physical harni to a person slrall in-
clude a requirement that the offender be subject to a pe-
riod of post-release control iutposed by the parole board
after the offender's release from imprisonment." Under

Section 2929.14(F)(1), "[i]f a coutt imposes a prison
term ... for a felony of the third degree that is ttot a fel-
ony [**4] sex offense and in the comtnission of which
the offender caused or threatened to cause physical harm
to a person, it shall include in the sentence a requirement
that t}te offender be subject to a period of post-release
control after [his] release frotn inrprisonment ...." The
period of post-release control for a third-degree felony
that is not a felony sex offense and in the commission of
which tlie offender caused or thrcatened to cause physi-
cal harm to a person is three yeats- R.C. 2967.28(B)(3).

[*P5] The ti-ial comt used both mandatory and dis-
cretionary language in its entry. Although it wrote that
Mr. Whitehouse was subject to a "mandatory" tcrm of
post-release control, it incorrectly described the term as
lasting "up to a maximum of' tlu-ee years. Section

2967.28(B) governs ntandatory post-release control.

F.ach of the subsections of Section 2967.28(B) dictates a

definite term of either tln'ee or five years, depeiding on
the offense. Mr. Whitehouse's conviction required the
trial court to sentence him to a defrnite term of three
years of post-release cotttrol under Section

2967.28(B)(3). The sentettcing entty incorrectly iniplies
that his term of post-release control could be less than

thi-ee [**5] years.

[*P6] The Parole Board does not have discretion
over the length of a tertn of post-release control imposed

under Section 2967.28(B)-'fbe Parole Board has discre-

tion only over the lengtlt of a ternt of post-release control

imposed under Section 2967.28(C). The ttse of the trial

court's form sentencing entry in mandatory post-release
control cases results in the mixing of mandatory and dis-
cretionary language because it does not allow the conrt to
choose the tertn "for" rather than "up to a maximum of'
three mfive years when the term "inandatory" is chosen.
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[*P7] In State v. Sirnpkans, 117 Ohio St. 3d 420,

2008 Ohio 1197, 884 N.E.2d 568, the Ohio Stipretne

Court held that, "[i]n cascs in which a defendant is con-
victed of, or pleads guilty to, an offense for which
postrclease control is required but not properly included
in the sentence, the sentence is void -. .." Id. at syllabus.

1'Ite Supreme Court reasoned that "no court has the au-
thority to substitute a different sentence for that whiclr is

required by law." Id. at P20. It concluded that "a sen-
tence that does not conform to statutory mandates requir-
ing the imposition of postrelease control is a nullity and

void [and] must be vacated." Id. at P22.

[*P8] In State v. Bedford, 9th Dist. No. 24431,

2009 Olaio 3972, at PI], [**6] tlus Court held that, if

"[a] jouiual entry is void because it inchtded a tnistake
regarding post-release coutrol . - . there is no 6nal, ap-
pealable order." Accordingly, this Cotirt does not have
jurisdiction to consider the tnerits of Mr. Whitehouse's

appeal. Id. at P14. It does have limited inherent author-

ity, ttowever, to recognize that the jounial entry is a nul-
lity and vacate the void judgment. Id. at P12 (quoting

Van DeRyt v. Van DeRyt, 6 Ohio St. 2d 31, 36, 215

N.E.2d 698 (1966)).

CONCLUSION

[*P9] The trial court's journal entry included a mis-
take regarding post-t-elease control. It, therefore, is void.
This Court exercises its inlierent power to vacate the
journal entry and remands this matter to the trial court

for a new sentencing hcaring.

Judgment vacated, and cause remanded.

There were reasonable grounds for this appeal.

We order that a spccial mandate issue out of this
Court, directing the Court of Common Plea.s, County of
Lorain, State of Ohio, to carry this judgment into execu-
tion. A cettifted copy of this journal enuy shall constitute

the tnandate, pursuant to App.R. 27.

Immediately upon the filing hereot; this document
shall constitute the journal entry of judgment, and it shall
be file stantped by [**7] the Clerk of the Court of Ap-
peals at which time theperiod for review shall begin to

run. App.R. 22(E). The Clerk of the Court of Appeals is
instructed to mail a notice of entry of this judgment to
the parties and to make a notation of the mailing in the

docket, pursuant to App.R. 30.

Costs taxed to appellee.

CLAIR B. DICKINSON

FOR TI-LE COURT

MOORE, P. J.

CONCURS
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DISSENTS, SAYING:

[*P101 I respectfully dissent for the reasons I ar-

ticulated in State v. King, 9th Dist. No. 24675, 2009 Ohio

5158 (Carr, J., dissenting).

CARR, J.
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OPINION

DECISION AND JUDGMENT ENTRY

PER CURIAM.

1-his is an original action brought by John M.
Worrell, Jr. M.D., relator lierein, requesting a writ of
prohibition permanently enjoining and prohibiting the
Athens County Common Pleas Court (common pleas
court), respondent herein, from entertaining subject mat-
ter jurisdiction and further proceeding in Walker v.

Worrell Case No. CI 85-4-224, unless and until the Ohio
Court of Claims makes an explicit determination tbat
Worrell acted manifestly outside the scope of his eni-
ployment or official responsibilities, or with malicious
purpose, in bad faith, or in a wantott or reckless manner.

]n the iostartt cotnplaint, Worrell notes Bruce
Walker, the plaintiff in Walker v. Worrell, filed an action

In his January 25, 1983 complaint in Wallcer v. Ohio

University, Walker alleged he enrolled in Ohio Univer-
sity begimring fall quarter 1974 as a gtaduate student in
the mathematics departtnent. He furthet' alleged that prior
tu his em'ollment and coutinuing until the summer of
1981, various employees of Ohio University, including
Worrell, then a mathematics professor, represented to
him that he could earn a ntasters degree, and later a doc-
toral degree, by pursuing a uon-traditiottal program of
instruction which would not require him to attend classes
or take comprehensive examinations, bnt would rather
require him to teach classes and pursue an independent
course of study under Worrell's direction. Walker alleged
that as a result those representations, and as a result of
Ohio University's refusal to grant him academic credit
for the work he completed pttrsuant to those representa-
tions, he lost employment opportunities and wages, and
he sustained a reduced earning capacity_

Walker based the Walker v. Ohio University cotn-
plaint on broach of contract grounds. In the alternative,
Walker alleged tttat if his non-traditional program was
unauthorized, then Ohio ["3] University: (1) negligently
misrepresented that an unauthorized program was au-
thorized; (2) failed to adequately supervise, train and
control its agents and employees; and (3) failed to exert
sufficient direction and eontrol over its curriculum and
course of study. Walkcr prayed for $ 750,000 from the
defendants, Ohio University atid the State of Oltio.

Although Walker mentioned Worrell in the Walker

v. Ohio University cotnplaint, Walker made no allegation
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that Worrell acted manifestly outside the scope of Itis
employment with Ohio University or witlt a malicious
purpose, in bad faith, or in a wanton or reckless manner.
Walker's complaint did not request the court of claims to
determine whothcr Worrell actul manifestly outside the
scope of his employment or with a maticious purpose, in
bad faith, or in a wanton or reckless manner.

After a trial on the merits, the Ol io Court of Claims

issued judgment in Walker v. Ohio University on August
10, 1984 Cnding that Walker failed to meet his btvden of
proving Ohio University breached a duty relative to the
supervision of either Walker or Worrell with regai'd to
Wallcer's degree progress. The court wrote in pertiuent

part:

"Plaintiff [*4] submits that beginning in
1978, wlten with Dr. Worrell's encour-
agemeat he decided to forego obtaining
an M. Sc, and to go directly for a Ph. D.,
Dr. Worrell repeatedly told him not to be
concerned about comprehensive examina-
tions_ Plaintiffs testimony on this point is
corroborated by the iestimony of a fellow
student, Mr. Pilati. 7he totality ofthe evi-
dence here, however, is not unequtvocal.
In his deposition, Dr. Worrell admits that
he told plaintiff and Pitati not to be con-
cerned about comprehensives, and that he
tltought theni to be a nuisance. But he also
told them that he would exert his efforts
to see that comprehensives would not be
required. The last question asked of Dr.
Won-elt in his deposition is illustrative:

'Q * * * Diti you ever
promise Mr. Walker that
[he] didn't have to take any
form of comprehensive ex-
ams if he stayed at Ohio
University?

A. No, I have never
made such a prornise.'

Regardless of whether Dr_ Worrell
ever promised plaintiff that he would not
have to take comprehensive examinations,
it does appear that Dr. WoiTell was suffi-
ciently asseYive so that plaintiff did in-
deed believe that they wotild Ue dispensed
with in his case, and he platmed [*5] and
continued ]tis academic program in accor-
dance with that rc(iance for- over three
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years. The court, however, finds that such
reliance was not justifred.

First, it must be borne in mind that
plaintiff was not an uneducated teen-ager
at the time the question of comprehen-
sives arose_ He was in his mid twenties,
had already obtained an undergraduate
college degree, and had been involved in
a graduate degree program for nearly four
years. Secondly, he was aware of cata-
logue requirements regardhig comprehen-
sive examinations as a prerequisite for a
Ph. D. degree_ He himself brought up the
matter with Dr. Worrell in 1978 when he
decided to work ort a Ph. D. Thirdly, his
acceptance of what Dr. Worrell told ltirn
as gospel, without further inquiry, was
unwan'attted, in light of the positive lan-
guage of the catalogue. The evidence es-
tablished that the office of the dean of the
college, and of the chairman of ttte
mathematics department, was always
open to him.

Lastly, there vvas no evicfence that Dr.
Worrell, as a professor of mathematics,
and not any rnernber of any university
governing body, had any authority to
waive a university degree reguirement.
Neither was there any evidence that [*6)
defendant did anything to lead plaintiff to
believe that Dr. Worrell had such author-
ity. Apparent authority on the part of an
agent cannot be established solely by the
acts and conduct of the principal.
Logsdon v. ABCO Construction Co.
(1956), 103 Ohio App. 233, 741 N.E.2d
216; Amrnernzan v. Avis Rent-A-Car

(1982), 7 Ohio App.3d 338, 455 N.E.2d

1041.

For reasons given, this court accord-
ingly finds tltat plaintiff has not tnet his
burden of proof in establishing any of his
alleged grounds for relief. * * * "

(Eniphasis added.)

Although the court of claims found there was no evi-
dence to prove Worrell had authority to waive a univer-
sity reqnirement, the court of claims made no express
determination that Won-e(I acted otttside the scope of his
enzployment. 'I'lte court of claims did not include the
terminology "outside the scope of employment" in its
judgment entry.
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Ou April 30, 1985, within a year after the Ohio
Court of Claims issued the judgment eutry quoted above,

Walker filed Walker v. Worrel7 in the conimon pleas

court, alleging in pertinent pat-L as follows:

"On August 10, 1984, the Cotn-t of
Claints determined that the acts of deten-
dant John M. Worrell, Jr. M.D. [*7] as
described in the Complaint filed witlt that
Court were inanifestly outside the scope
of said defendant's office or employtnent,
entitling plaintiff to bring this action di-
rectly agaiust said defendant."

Although the coutt of claims did not expressly detcrmine
whether Worrell acted outside the scope of his entploy-
ment. Walker alleged the coutt of claims made such a
determination,

WaIlcer apparently tnade his allegation with R.C.
2743.02(A)(I) in mind. The statute provides that the til-
ing of a civil action in the court of claims is a complete
waiver of any cause of action against an employee based
upon the same act or omission_ Once an action is fileri in
the court of claims, tlte comnion pleas court has no juris-
diction unless and until the court of claims makes a spe-
cial dcterniination. The statute provides in pertinent pait:

(A)(1), * *

Except in the case of a civil action
filed by the state, Piling a civil action in
the court of claims results in a cornptete
waiver of any cause of action, based on
the sarne act or-omissiott, which the filing
party has against any officer or employee,
as defined in section 109.36 of the Re-

vised Code. The waiver shall be void if

the court [*81 determines that ilie act or
ornission was manifestly outside the scope

of the offtce's or employee's office or em-

ploymenl or that the offioer or employee
acted with malicious purpose, in bad faith,
or in a wanton or reckless manner.

On June 18, 1985, Worrell moved to dismiss the
complaint, arguing that Walker failed to state a claim
upon which relief could be granted. In particular, Worrell

cited RC. 2743.02(A)(1) and argued that the court of
claiins found the evidence was not unequivocal. Worrell
farther argned that the court of claims found that even if
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Walker relied upon Worrcll's representations, Walker's
reliance was not justified. In conclusion, Worrell stated:

"It is respectfiilly submitted that all is-
sues presented by thc Complaint have al-
ready been tried in Case No. 83-01395 of
the Ohio Court of Claims and the, further,
Ohio Revi.sed Cocle Section 2743.02 bars

this action_"

On December 19, 1985, the conimon pleas court over-
ruled the rnotion to dismiss "given the current status of
the record."

Worrell filed an amended motion to disnriss on Au-
gust 26, 1987, citinig several new cases. Won'ell cited
Dfclntosh v. University of Cincinnati (1985), [`9] 24
Ohio App.3d 116, 24 OBR 187, 493 N.E.2d 321, and

Perottiv. Seiter (June 3, 1986), Ftattklin App. No. 86AP-
90, unreported, for the proposition that, pursuant to R.C.

2743.01(A)(1), the comt of claims must make a clear and
precisc frnding that the employee acted outside the scope
of employment, ' before the common pleas court may
exercise jurisdiction over the case. Worrell argued the

couit of claims in Walker v. Ohio University did not is-

sue a clear and precise finding that Won-ell acted outsida
the scope of his entployment. Worrell rurther argued
Walker could have, but (lid not, utilize Civ. R. 52 to elicit

such a finding by the court of clairns.

I No one involved in any of the cases involving
Walker and Won'ell alleges that Worrell acted
with a malicious purpose, in bad faith, or in a
wanton or reckless manner. For simplicity's sake,
when referring to R.C. 2743.02, we will mention
only the portions of the statute conceming actions
outside the scope of employnient.

Worrell emphasized that the court [*10] of claims
found Walker had no riglit to rely on any representations
Worrell might have made. Wm7e11 argued that if the
court of claiins had believed Wor-rell acted outside the
scope of his empioyment, the court of claims would not
have spent two and one-half pages in its August 10, 1984
judgment entry discussing Walker's allegation regarding
fi'audulent misrep'esentation.

In a memorandum supplementing his amended mo-
tion to dismiss, Worrell cited Cooperman v. University
Szrrgical Assn. (1987), 32 Ohio St.3d 191. 513 N.E.2d
288, and the new R.C. 2743.02(F). Worrell noted that in

Cooperman, the court held that where the plaintiff has
filed an action in the court of claims, before a common
pleas court may assume snbject mattcr jurisdiction over
an action against the crrrployee, the comt of claiins first
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inust make a detennination tttat the employee acted out-
side the scope of employment.

Worrell furthei- argued that Walker must follow the
procedure described in the new R.C. 2743.02(F). 1'he

Ohio legislature enacted R.C. 2743.02(1,) on October 20,
1987 in an effort to clarify the statute ir respottse to Co-

operman. ' The new statute provides in pertinent patt:

"(F) A civil action against [*11] an of-
ficer or employee as defined in section

109.36 of the Revised Code, that alleges
that the officer's or employee's conduct
was manifestly outside the scope of his
einployment or official responsibilities, or
that the officer or employee acted with
malicious puipose, in bad faith, or in a
wanton or reckless manner shall first be
filed against the state in the court of
claims, wltich has exclusive, original ju-
risdiction to determine, initially, whetlter

the officer or employee is entitled to per-
sonal imnrunity under sectiorr 9.86 of the

Revised Code and whetlier the courts of
conimon pleas have jurisdiction over the
civil action."

Worrell argued the new R.C. 2743.02(F) is procedutal
and thus should be given retroactive effect- We note tlre
Ohio Sttpreme Court recently determined R.C.

2743.02(F) slrould not be given retroactive effect. See
Nease v. Medical College Hosp. (1992), 64 Ohio St.3d

396, 596 N.E.2d 432.

2 In Conley v. Shearer (1992), 64 ohio St3d
284, 286, 595 N.E.2d 862, ttie court noted the fact

that the Ohio legislature enacted R.C. 2743.02(F)

in response to Cooperrnan.

[*12] On Aecomber 2, 1988, the common pleas
court granted Worrell's amended motion to dismiss aB.er
cattverting it into a Civ.R. 56 motion for summary judg-
ment. We note the court did not mention Won'ell's R.C.

2743.02(A)(1) subject matter jtirisdictfon argument. Al-
though the court mentioned Wotrell's R.C. 2743.02(F)

subject matter jurisdiction argument, the court did not
address that argument. The court responded to the R.C.

2743.07(F) argument as follows:

"Without reaching the issue of whetlier
the amendment to R.C. 2743.02 [R.C.

2743.02(F)] is retroactive, the Court can
properly dispose of this action. It is a well
settled judicial premise that a Court need

only rule on such issues as are necessary

for the disposition of a case. *"*"
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'[Che court disposed of the case hy holding that the court

of claiins' finding that Walker was notjustified in relying

on Worrell's representations, collaterally estops Walker
from relitigatfng the issue of justifiable reliance.

Walker appealed the cointnon pleas court's llecetn-
bet' 2, 1988 judgment entry. On August 21, 1990, we
reversed the judgment. Sec-Wadker v. Worrell (Aug. 21,

1990), Athens App. No. 1410, unreported. In our opin-
ion, we [* 13] noted that the common pleas court did not
address Worrell's argmnent regarding the applicability of
R.C. 2743.02(A)(1) or the new R.C. 2743.02(P). At this

jtmeturc; we note neither of the assignments of error pre-
sented for our review in Walker v. WorrrU directly in-

volved R.C. 2743.02.

We i-eversed the coinmon pleas conrt not specifi-
cally on R.C. 2743.02 grounds, but rather because we
found merit to Walker's second assigntnent of error
which stated:

"The trial court etred in applying the
doctrine of collateral estoppel to dismiss
appellant's complaint in the Atlrens
County Court of Common Pleas when
there was no identity of cither parties oi-
issues with a prior complaint in the Coutt
of Claims."

Although the assigmnent of error focused on the issue of
collateral estoppel, we mentioned R.C. 2743.02 as fol-

lows during our discussion of the second assignment of
error:

" R.C. 2743.02 is a statute which waives
the immunity which might be asserted by
the State of Ohio when an employee
commits a tmtious act within the course
artd scope of his state employment. Snch
actions are instituted in the court of
claims, and initially a determination is
made on whethei- the einployee was [*14]
acting within the course of his employ-
ment. lf it is found lie was not, the action
in the court of claitns is over because the
State of Ohio is not liable for the acts
done outside the scope of employment.
But the employee may still be liable for
his acts.

R.C. 2743.02 and the court of claims
are riot designed to protect state employ-
ees from their tnrtious acts. If a state etn-
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ployee has an auto accident while, argua-
bly, on state business, but the court of
claims finds he was not on state busincss,
the injured party still may pursue an ac-
tion against the employee individually.

In this case, Appellant brouglit an ac-
tion in the court of claims alleging fraud
and breach of contract relying on a re-
spondeat superior theory. The eourt of
claims rejected the breach of contract
claim and rejected the fraud claim on the
grounds that Ohio lJniversity could notbe
held liable for the misrepresentations of
agent because appellant could not have
justifiably relied on those representations
so as to hold the university responsible.
But this holding in no different that auy
holding where the principal is Iteld not to
have invested his agent with implied au-
thority. In such a case, while the prhtcipal
is [*15] not liable for its agent's rnisrep-
resentations, the agent may still be liable.
Whether Walker justifiably relied on
Woo-ell's representations, and whether
Wonell's conduct was fraudulent are
questions of fact which cannot be re-
solved on summaryjudgment."

Walker regarding Walkers gradrtate de-
grees. However, the latter holding cannot
be eonstrued to say that Worrell was not
personally liable to Walker as a result of
his action"

(Empltasis added.)

Although we inteipreted the court of claitns' jttdgtnent as
stating Worrell was not acting as an agent, we did not
interpret the court of claims'judgment as stating Worrell
was acting outside the course and scope of his employ-
ment. As we will discuss rnfra, the fact that an etnployee
is not acting as an agent does not necessarily tnean the
employee is acting outside ttre course and scope of em-
ployment.

Ou January 31, 1991, after our remand to the cotn-
mon pleas court, Worrell filed yet another ntotion to
dismiss arguing the common pleas court lacked subject
ntatterjurfsdiction. On May 2, 1991, the contmon pleas
court deuied Wotrell's motion to dismiss. 'ilte court
noted that Walker, in response to the motion, argued that
the law of the case doctrine precludes Worrell frotn rais-
ing the R.C. 2743.02(11)(1) and (F) subject matter juris-
diction argtnnents agaitt [*17] The common pleas court
agreed with Walker and wrote in pettinent part as fol-
lows:

We concluded our discussion of Walker's second as-
signment of error by finding the common pleas court
should not ltave applied the docti-ine of collateral estop-
pel on the issue of whether Walker justifiably relied on
Worrell's misrepresentations.

When reaching our conclusion, we reasoned that the
court of claims aetion and the coinmon pleas court action
shared neither an identity of issues nor an identity of
parties. We noted the court of claims' August 10, 1984
judgment found Worrell was not acting as an agent ol'
Ohio University in his dealings with Wallcer. We wrots
in pertinent part:

"While W¢Iker was the plaintiff in botlt
snits, in Walker's court of claims action
Ohio University was the defeudant and in
the action Walkor brought in the trial
court below Dr. Worrell was the defen-
dant. The decision of the coui-t of clainis
found that Ohio University breached no
contract with nor duty toward Walker, and
that Ohio University ["16] was not negli-
gent. 7'he court of clairns further found
that Warrell was not acting as an agent of
Ohio Universiry in his dealings taith

"Succinctly stated, the doctrine of the
law of the case provides that the decision
of an appellate court remains the law of
tttat case as to the legal issues involved
during all subsequeut proceedhigs at both
the trial and reviewing levels. y' *

The decision of the Fourth District
Court of Appcals (Walker v. Worrell (Au-
s,^ust 21, 1990), Athens App. No- 1410,
unreported) was issued almost three years
after the passage of [the tiew R.C.
2743.02(F)] "` * *

More importantly, the issue of retro-
activity is, in effect, noot, because the
Fourth District Coati interprets the Court
of Claim's decision as a ruling that
Worrell was acting outside the scope of
his employment. In the first instance, the
appellate conrt, at page four, states_ '. ..
[The Coui1 of Claims'] holding is no dif
ferent than any holding where the princi-
pal is held not to have invested his agent
with implied authority." In the second in-
stance, the court, at page five, states: "1'he
court of elainis fuither found that Worrell
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was not acting as ati agent of Ohio LJui-
versity in his dealings with Walker re-

garding Walker's graduate degrces.' [*18]
If Worrell was not acting as an agent of

the university, then he was acting outside
the scope of7xis authority.

(Emphasis added.)

At this juncture, we wish to sunimarize and efnpha-
size wliat we helieve to be a major chain of confiision in
this Wallcer-Worrell fatnily of litigation. On August 10,
1984, the comt of claitns issued judgment without ex-
pressly determining whether Worrclt acted outside the
scope of his employtnentwhen making representations to
Walker.' On August 21, 1990, when discussing Walker's
second assignment of error in Walker v. Worrell, we in-
terpreted the court of claims' judgment entry as finding
Won-ell was not acting as an agent of Ohio University
when he rnade representations to Walker. On May 2,
1991, when ruling on Worrell's latest motion to dismiss,
[he cotmnon pleas court concluded that if Worrell was
not acting as an agent, then he was acting outside the
scope of his employment.

3 As we noted before, Walker did not request
ttie court of claims to make such a detertnination.

[-`19] Ort Novembei- 12, 1991, Worrell filed the in-
stant coinplaint seeking a writ of prohibition. Worrell,
again citingR.C. 2743.02, alleges the comtnon pleas
court lacks subject mattet- jurisdiction unless and until
the court of claims determines that Worrell acted outside
the scope of his employment at the time in quesflott. 'I'he
comrnon pleas court answered the cotnplaint by arguing
that the cotnt of claims found Worrell acted outside the
scope of his employment and, consequcntly, the common
pleas cotut has subject matter jurisdiction in Walker v.
Woa-rell.

On March 4, 1992, Worrell and the comtnon pleas
court filed agreed stipulations oP fact sufficient to enable
us to delermine this actiou.

On March 25, 1992, Worrell filed a brief outlining
ftve arguments for out- review. On April 23, 1992, thc
eonnnon pleas court filed a brief in a format with five
issues presented for our review.

On May 8, 1992, Worrell filed a reply brief. On Feb-
ruary 9, 1993, the parties filed a joint inotion requesring
Ieave to suppletnent their argulnents with briefs discuss-
ing two recent Ohio Supreme Court cases, Conley v.
Shearer (1992), 64 Ohio St.3d 284, 595 N.E.2d 862, and
Nease v. Medical College Hospital [*20] (1992), 64
Ohio St3d 396, 596 N.E.1d 432. On February 23, 1993,

Page 6

we granted the patties leave to file tlte supplemental
briefs instanter.

We must determine whether to grant Worrell's re-
quest fot- a writ of prohibition. Before we can grant a writ
of prohibition, the relator must demonstrate that: (1) the
court is about to exei-cisejudicial power; (2) the exercise
of the power, is unautltorized by law; and (3) the refusal
of the writ would result in iujury for which there exists
no adequate remedy in the ordinary course of law. State
ex ret- McKee v. Cooper (1974), 40 Ohio St.2d 65, 320
N.E.2d 286, paragraph one of the syllabus. In State ex
rel. SanquilJ+ v. Lucas County Court of Comtnon Pleas
(1991), 60 Ohio St.3d 78, 79, 573 KE.2d 606, 608, the
couit recognized that althongh appeal is usually an ade-
quate remedy at law:

"*** where there is a coniplete want
of jurisdiction on the part of the inferior
court, the writ will issue 'to prevent usur-
pation ofjurisdiction. * * *"'

See, also, State ex rel. TRW, Inc. v. Jaffe (1992), 78 Ohio
App3d 411, 413, 604 KG.2d 1376, 1378; State ex rel,
Sohlman v. O'Donnell (Jan. 21 1993), Cuyahoga App.
No. 64388, unt-epotted.

[*21] We will discuss the parties' arguments and is-
sues in six groups as follows:

I

[Retroactivity of R. C. 2743.02(1P)]

RELA'I.OR'S SECOND ARGU-
MENT:

" R.C. 2743.02(1,) SHOULD BE
GIVEN RETROAC"I'1VE APPLICA-
TION. THE COUR'f OF CLAIMS HAS
EXCLLJSIVE, ORTGINAI, JURISDIC-
TION TO DETERMINE, INITIALLY,
WI-IIiTHER DR. WORRELL IS ENTI-
TLED TO CIVIL 1MMUNITY AND
WHE'I'HER RESPONDENT IIAS JU-
RISDICTION OVER THE CIVIL AC-
'I'ION. RESPONDENT LACKS JIJRIS-
DICTION LINTIL THE COURT OF
CLAIMS MAKES SUCH A DE'I'ERMI-
NATION."

RESPONDENI"S FOURTH ISSUE
FOR REVIEW:

"WI-IETHLR R.C. 2743.02(F) AP-
PLIES RETROACTI VELY."

II
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[Lack of Prior Cross-Appeal]

RELATOR'S FIFTH ARGUMENT:

"RELATOR DID NOT WAIVE RE-
VIEW OF RESPONDEN'F'S SLIB.IEC'I'
MATTER JURISDICTION BY CHOOS-
ING NOT'fO FILE A CROSS-APPEAL
TO THIS COURT."

III

[Law of the Case Doctrine]

RELATOR'S FOIJRTH ARGU-

MENT:

"RESPONDEN'I' IMPROPERLY
DE1'ERIvIINED THAT TIIE DOCTRINE
OF THE LAW OF THE: CASE RE-
S'I'RICTED RESPONDENT FROM
GRANTING RELATOR'S MO17ON TO
DISMISS."

RESPONDENT'S SECOND 1SSUE
FOR REVIEW:

°WHETHER THE DOCTRINE OF
I'HE LAW OF "I'HE CASE NOW BARS
RELATOR'S LITIGATION OF THE IS-
SUE CONCERNING WHETHER RE-
LATOR ACTED OUTSIDE THE SCOPE
OF HIS [*22] AU'ITIORITY, THE IS-
SUE CONCERNING IIIS LACK OF
IMMUNITY, AND THE ISSUE OF JU-
RISDICTION UN DER R. C. 2743.02."

IV

[Our Previous Determination]

RESPONDENT'S FIRST ]SSUE
FOR REVIEW:

"WHETIIER THIS COURT PRE-
VIOUSLY DETERMINED THAT RE-
LATOR ACTED OUTSIDE'I'I-IE SCOPE
OF HIS STATE EMPLOYMENT, TIIAT
RELATOR IS NOT ENTITLED TO
IMMLINITY UNDER R.C. 9.86 AND
THAT THE RESPONDENT HAS JU-
RISDICTION IJNDER R. C. 2743.02."

V

[The Court of Claims' Judginent En-
try]

RELATOR'S THIRD ARGUMENT:

"IF AN AGGRIEVED PARTY I-IAS
FILED AN ACTION IN THE COURT
OF CLA]MS AGAINST THE STATF„

'FHEN IN AN ACI'ION BASED UPON
THE SAME ACT OR OMISSION, A
COURT OF COMMON PLEAS LACKS
JURISDICTION OVER AN ACTION
AGAINST STATE OFFICERS OR EM-
PLOYEES IF THE COURT OF CLAIMS
HAS NO'I' FIRST DETERMINED THAT
THE ACT OR OMISSION WHICH IS
THE SUBJECT OF THE ACTION WAS
MANIFESTLY OUTSIDE THE SCOPE
OF THE OFFICER'S OR EMPLOYEE'S
OFFICE OR EMPLOYMENT, OR
THAT THE OFFICER OR EMPLOYEE
ACTED WITH MALICIOIJS PURPOSE,
IN BAD FAI'1'H, OR IN A WANTON
RECKLESS MANNER."

RESPONDENT'S TH1RD ISSUE
FOR REVIEW:

"WI-IETHER 'IHE COUR7- OF
CLAIMS EFFECTIVELY DETER-
MINED THF, JURISDICTIONAL
QUESTION UNDER R.C. 2743.112."

V1

[Adequate Remedy at [*23] Law]

RELA'1-OR'S FIRST ARGUMENT:

"RELATOR IS ENTITLED TO A
WRIT OF PROHIBITION BECAUSE
RESPONDENT IS ABOUT TO EXER-
CISE JUDICIAL POWER, SUCH EX-
ERCISE OF POWER IS UNAUTHOR-
IZED BY LAW, AND RELATOR HAS
NO OTIIER ADEQUATE REMEDY A"1-
LAW."

Page 7

RESPONDENT'S FIFTH ISSIJE
FOR REVIEW:

"WHETHER THIS COURT
SIIOULD ISSOE A WRIT OF PROHI-
BITION WHERE THE RELATOR HAS
AN ADEQUATE REMEDY AT LAW."

I

In his second argument, Woirell asserts R.C.
2743.02(I) should be given retroactive application. In its
fourth argument, the common pleas court argues to the

contrary.

We note in Nease v. Medical College Hospital
(1992), 64 Ohio S1.3d 396, 596 N.E.2d 432, the court

held R.C. 2743.02(1,) Should not be applied retroactively.
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The court eoncluded that the version of R.C. 2743.02 in

effect at the time the plaintiffs' clairn arose should coti-

trol.

Accordingly, we will decide this case based upon

thc version ofR.C. 2743.02 in effect atthe time tlte clann

arose.

II

In his fiftli argument, Worrell assetts that his failure

to file a cross-appeal in Walker v. Worrell (Aug. 21,
1990), Athens App. No. 1410, unreported, did not waive
his right to contest the common pleas court's subject mat-
ter [*24] jurisdiction in the instant action. We apee for

two reasons.

First, we note subject niatter jurisdiction cannot be

waived. In re Pahner (1984), 12 Ohio St.3d 194, 465
NE.2d 1312; Paine.rvil2e v. Lake Couriry Batdget Comnr.
(1978), 56 Ohio St.2d 282, 383 N E.2d 896; Fox v. Eaton

Corp. (1976), 48 Ohio St.2d 236, 358 N.E.2d 536.
Whenever a coutt finds a lack of subject matterjurisdic-
tion, the action must be dismissed. As discussed infra, a

lack of subject matter jurisdiction prevails over even the
law of the case doctrine. See Gohman v. City of St. Be.r-

nard (1924) III Ohio St. 726, 745, 146 N.E. 291, 296.'

4 We note in New York hife Ins. v. Hosbrook,
(1935), 130 Ohio S't. 101, 196 N.E. 888, para-

graph two of the syllabus, the eomY, rejeothtg tlre
notion that an appellate court cottld forestall re-
view by the Supreme Court, overrtiled the first
and second paragraphs of the Gohman syllabus.

Second, we note Worrell prevailed in the trial

court's judgment in ffalker v. Worrell. Worrell [*25]
had no reason to file a cross-appeal. A party satisfied
with the trial court's judgment need not file a cross-
appeal to argue that tlte judgment should have been the
same, but based upon other rcasons. See Pang v. Minch

(1990), 53 Ohio St. 3d 186, 200, 559 N.E.2d 1313, 1326;

App.R. 3(C)(2), effective July l, 1992.

III

In its second issue presented for review, the com-
mon pleas court argues the law of the case doctrine re-
quires both the common pleas couit and us to follow our

decision in Walker v. GVorrell (Aug. 21, 1990), Athens
App. No. 1410, unrepoited, where we wrote in pertinent

part:

"The court of claims further found that

Worrell was not acting as an agent of
Ohio University in Itis dealings with
Walker regarding Walker's graduate de-

grees."
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1'he common pleas court argues the above sentence indi-
cates we decided that the court of claims did, in fact,
determine that Worrell acted outside thc scope of his
employment. The cotnmon pleas court furttter argues

that, according to R.C. 2743.02, such a determination
grants the conunon pleas court subject matter jm'isdiction

over the instant action.

Woi-rell, in his fourth argunient, asserts the law of
the case doctrine [*26] does not apply. Wot'rel] cites
Nolan v. Nolan (1984), 11 Ohio St.3d 1, 3, 462 NE_2d

410, 413, where the court described the doctrine as fol-

lows:

"*** wlrere at a rehearing following
i-emand a trial court is confronted with
substantially the same facts and issues as
were involved in the prior appeal, the
court is bomid to adlrere to the appellate
court's determination of the applicable
law."

Wotrell also cites Gohrnan, strpra, paragraph one of the

syllabus, where the court held:'
"Where afier a definite determination

the Court of Appeals has reversed and
remanded a cause for further action in the
trial court, and the unsuccessful party
does not prosecute error therefrom to this
court, and the trial court ltas proceeded in
substantial conformity with the directions
of the Court of Appeals, its action will not
be questioned on a second review, cven
though upon such second review the
Court of Appeals should be of the opinion
that its former determination was ei7one-

ous."

(Emphasis added.)

Woirell argues we made no "definite determination" in
our prior decision on the quest[ott of whether the com-
mon pleas court had subject matter jurisdiction over this
["27] action. WotTell notes we did not detennine

whether R.C 2743.02(F) shotdd apply retroactively.

Worrell further notes we did not detertnine whether R.C.

2743.02(1)(1) dcnies the common pleas court subject
matter jurisdiction unless and until the couit of claims
makes an expr-ess determim3tion that WoiTell acted out-
side the scope of his entployment. Ratlter, our prior deci-
sion rested on the doctrine of collateral estoppel. We
held that the doctrine of collateral estoppel did not bar
the common pleas court from hearirig Walker's action.
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5 See New York Life Ins., supra at paragraph
two of the syllabus, wliere the Oliio Supren2e
Court overruled the ftrst and second paragraphs
of the syllabus in Gohman.

Won-ell next argues the doctrine of law of the case
does not apply to questions regarding subject matter ju-
risdictiou. Worrell cites Gohnian at 745. 146N.E. 291,

where the court, while discussatg the doctrine of the law

of the case, wrote:

"It is universally agreed that if a court
does not have jurisdiction [*28] of the
subject-matter of an action, any judgment
becomes a rnere nullity."

Accord, Aubrey v. ilbny (1855), 4 Ohio St. 524. lAte

agree witli Worrell that if tlre eommon pleas court lacks
subject matter jtnisdiction over the in.startt action, the
doctrine of law of the case does not require us to hold to

the contraty-

The coinmon pleas court agrees the ultimate ques-
tion is whether the common pleas court has subject mat-
ter jurisdiction. The corrmjon pleas cotut, however, fur-
ther argues that the decision we made ott the underlying
question--whether the com-e of claims made a determina-
tion that Won'ell acted outside the scope of his entploy-
ment--operates to bar more litigation on that questiotr.
Respondent thus urges us to consider the subject matter
jurisdiction question separately from the "deterniination"
question. We find no merit to the common pleas court's

argument.

We cannot separate the question of subject matter
jurisdiction from the question of whether the conrt of
claims determined Worrell acted outside the scope of his

employment. R.C. 2743.02(A)(1) merges the two ques-

tions. The statute provides that where an action is first
filed in the court of claims, the connnon pleas court
[*29] has no subject matier jurisdiction unless and until
the court of claims determines that the employee acted
outside the scope of employment. Without such a deter-
mination, the coinmon pleas conrt lacks jurisdiction.
With such a determination, the common pleas cottrt has

jurisdiction.

1V

In the first issue the comtnon pleas court presents for
review, the common pleas couit arb es we previously
deterntined that the common pleas court has subject mat-
ter jurisdiction to hear Wallcer v. Worrell. While it is true
that our August 21, 1990 judgment entry remanded the
case for trial, if we now decide that the cotnmon pleas
court lacks subject matter jurisdiction over Walker v.
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Worrcll, we must gtant Worrell's petition for writ of pro-

hibition. As we discussed supra, the doctrine of law of

the case does not bar an appellate court from reversing
its position where the appellate court finds a lack of sub-

ject matter jurisdiction.

V
The crux of this appeal requires us to determine

whether the comrnon pleas court has subject matter ju-
risdiction over Walker v. WorrelZ R.C. 2743.02(A)(1)

provides in pet-tinent part:

(A)(1)***

Except in the case of a civil actron

fled by the [*30] state, ftling a civil ac-
tion in the coetrt of clairns results in a

complete waiver of any cause of action,

based on the same act or otnis.sion, which

the filing party has against any officer or

employee, as defined in section 109.36 of

the Revised Code. The ivaiver .chald be
void if the court determines that the act or

oinission was manifesily outside the scope
of the o)ficer's or employee's office or ene-

ployment or that the officer or eniployee
acted with malicious purpose, in bad faitlr,
or in a wanton or reckless matmer.

(Emphasis added.)

The question we ntttst answer is whcther the court of
claims determined that Worrell acted manifestly outside
the scope employment.

6 Both parties agree that in the absence of the
retroactivity of A.C. 2743.02(F), R.C.

2743.02(A)(1) controls the question of whether
the corntnon pleas court has subjeet rnatter juris-
dicfion to hear Wallcer v. Worrell.

We have read the clear lane tage of the court of
claims' August 10, 1984 judgment entry. The court of

claims not once used [*31] the phrase "outside the scope

of employment." The following sentences ni the courY of
claims' judgment entry, however, did criticize Worrell's
actions:

"Regardless of wherher Dr. Worrell ever
promised plaintiff that lie would not have
to take cornpreliensive examinations, it
does appear that Dr. Wonell was suffi-

ciently assertive so that plaintiff did in-

deed believe that they would be dispensed
with in his case, and he platmed and con-
tirtued his acadernic program in accor-
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dance with that reliance for over three
years.

Lastly, there wps no evidence that Dr.
lTorrell, as a professor of matheinatics,
and not atty member of any university
governingbody, had any aa.tthorttl+ to
waive a university degree requirement. *

(F.mphasis added.)

Notwithstanding our judgment cntry in the earlier appeal
of this case, we agree with Worrell that the above sen-
tences do not constitute a R.C. 2743.02(A)(1) determiua-
tion that Won-cll acted outside the scope of his employ-
nient.

The fact that an employec "was sufficiently asser-
tive" to convince another person does not necessary
mean the employee acted outside the scope of entploy-
ment. Similarly, the fact that there is no evidence [*321
tttat an enrployee has authority to do a certain act (waive
a university requhnenrent), does not necessarily mean the
einployee acted otttside the scope of employrnent by be-
ing sufficiently asseitive to convince anothei- person that
the employer would do the act (waive the university re-
quirernent).

Many cases have defined what constitutes an act
outside the scope of employment. Generally, the act must
ltave been sufficiently divergertt from the course of the
employee's normal duties that the act severs the mas-
ter/set'vant relationship. In Posin v. A.B.C. Motor Court
Hotel, Inc. (1976), 45 Ohio St.2d 271, 344 KE.2d 334,
the coutt w rote:

"The tenn 'scope of employment' has
never been accurately defined and this
court has stated that it cannot be defined
because it is a quc:stion of fact and each
case is sui generis. It has also been stated
that the act of an agent is the act of the
principal within the course of the em-
ploytnent wlten the act can fairly and rea-
sonably be deetned to be an ol-dinary and
natural incident or attribtite of the service
to he rendered, or a natural, direct, and
logical result of it. * * *

**.

It is recognized, however, that not
every deviation fi'om the striet [*33]
course of duty is a depaiture such as will
reheve a master of liability f'or the acts of
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a servant The fact that a servant, wftile
performin, his duty to his master, inci-
dentally does something for hunself or a
third person, does not antotnatically re-
lieve the master from liability for negli-
gence which causes injury to anothcr- **
*

To sever the servant from the scope
of his employment, the crct complained of
mtrst be such a divergence fi-om his regu-
lar duties that its very character severs
the relationship of master and servant. * *

(Emphasis added.)

See, also, Martin x Central Ohio Transit Auth. (1990),
70 Ohio App.3d 83, .590 N.E.2d 411, Peppers v. Ohio
Dept. of Rehab. & Corr. (1988), 50 Ohio App.3d 87, 553
N.E.2d 1093; Thotnas v, Ohio Dept. of Rehab. & Corr.
(1988) 48 Ohio App.3d 86, 548 N-E-2d 991.

In Thomas the coutt noted that even a prison guard's
use of excessive force does not take his actions outside
the scope of his employtnent. The coutT quoted the ti-ial
court's decision in pertinent part as follows:

"*** Indeed, the very basis of the doc-
trine of respondeat-superior is that the
tnaster is liable if the servant 'breaks the
niles' in furtherance [*34] of the master's
business. Since no employer specifically
authorizes his employee to be negligcnt or
comntit intentional torts the concept of vi-
carious liability would disappear in the
face of a rule which declared crny action
by an eniployee not in compliance with
the employe.r's standard procedure to he
outside the scope of employmeat."

(;3tnphasis added.)

The Tenth District agreed, and wt'ote in pertinent patY as
follows:

"Contrary to appellant's argtunent, the
fact that Roberson's use of force was de-
termined unjustified does not automati-
cally take his actions outside the scope of
]ris etnployment.If such were the case, the
statute would be devoid of any meaning
since anytime the use of force was unjus-
tified the state would he shielded frorn
any liability ^' * " "
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Id 48 Ohio App.3d at 89, 548 N.E.2d at 994. We must

not expand the definition of "outside the scope of em-
ployinent" to situations that signify less than a severance
of the employer/employee relationship. See, also,
Szydlorvski v. Ohio Dept. ofRehab. & Corr. (1992), 79
Ohio App.3d 303, 305, 607 N.E.2d 103, 105, where the
comrt equated actions outside the scope of employinent
with actions performed [`35] for the employee's own
personal beneftt wittiout benefit to the enlployer.

We find nothing in the court of claims' August 10,
1984 judgment entry that constitutes a finding that
Worrell's actions (in being sufficiently assettive to cause
Walker to believe that the university wotild waive sonte
requireinents) amounted to a severance of the employ-
ment relationship between Worrell and Ohio University.
'1'lre coutt of claiuts' finding that there was no evidence
that Wonell had authority to waive university require-
inents likewise does not amount to a finding that the etn-
ployment relationship between Worrell and Ohio 1)ni-
versity was severed by Worrell's acts. Lastly, we notc the
cotut of claims' judgment entry contains no finding or
itnplication that Worrell acted for his own personal bene-

fit.

In at least two cases the 'fenth District Court of Ap-
peals has noted that wl ere a plaintiff in a court of claims
action does not specifically request a determination that
the employee acted outside ttte scope of employment, the
court of claims does not error by failing to rnake snch a

determination. See Knecht v. Ohio Dept. of Rehab. &
Corc (1992), 78 Ohio Aptz3d 360, 604 N.E.2d 820;
Bennett v. Ohio Dept. [*36] ofRehab. & Corr. (May 1,

1990), 1990 Ohio App. LFXIS 1736, Fi-anklin App. No.

89AP-1222, unreported. Tn Knecht, the court noted that

altltough the plaintiff alleged the eniployce's acts were
otttside the scope of employment, the plaintiff did not
request the cnurt to make such a determination.

tn Walker v. Ohio University, not only did Walker
fail to request the court of claims to make a determina-
tion that Worrell's acts were outside the scope of his ein-
ploytnent, Walker failed to even make an allegation to
that effect. '

7 Although kaecht and Bennett involved R.C.

2743.02(F) rather than (A)(1), we note neither
pai-agi-aph of the statute expressly requires the
plaintiff to request the critical determination.
I lence- we find the rationale of Knecht and Ben-

nett applies to actions based upon R.C.
2743.02(A)(1).

In conclusion, we emphasize that our consideration
of this case does not involve whatever evidence Walker
produced in the past or migltt be able to produce in the
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fature concerning Won-e11's [*37] actions. Rather, our
consideration of this case involves whetlter the court of
claitns determined that Worrell acted outside the scope
of Itis employment. We find no such determinalion ex-
pressed or implied in the court of claitns' August 10,
1984 judgtnent entry.

VI

In Itis tnst arguntent, Woi-rell asserts he is entftled to
a writ of prohibition because the common pleas court is
about to exercise judicial power, that such exercise of
power is unauthorized by law, and Worrell has no other
adequate remedy at law. Wotrell cites State e.x reL San-
quily, v. Lucas County Court of Common Pleas (1991),
60 Ohio St.3d 78, 573 N.E.2d 606, for the proposition
that a relator has no adequate remedy at law if a common
pleas court seeks to exercise jurisdictiott in a lawsuit
against a state employee beforc the coutt of claitns de-
termines whether the state employee is immune from
suit. Wm-rell argues that Sanguily "patently and unambi-
guously held" that a comtnon pleas court lacks jurisdic-
tion over a state employee until the court of claims de-
termines whether the state employee is entitled to itnmu-
nity.

The comtnon pleas coutt argttes that when we found,
in the previous appeal, that the court of claims [*38]
found Worrell was not acting as an agent of Ohio Uni-
versity, we were in fact Gnding that the court of claims
had delermined that Worrell acted outside the scope of
liis employment.

As we have discussed supra, the court of claitns
made no finding that Worrell acted outside the scope of
his employment. We fiod the conimon pleas coutt there-
fore lacks subject matter jurisdiction to hear Walker v.

Worrell. In accordance with Sanguily, we ftnd that fiir-
ther appeal does not afford Worrell an adequate remedy
at law.

Accordingly, based upon the foregoing reasons, we
grant Worrell's petition fot- a writ of proliibition.

WRIT GRANTED

JUDCMENT EN'1'RY

We hereby grant Relator's request for a writ of pro-
hibition. We prohibit Respondent, the Atttens County
Court of Common Pleas, from exercising subject matter
jutisdiction in Walker v. Worrell Case No. Cl 85-4-224,
ttnless and unfil the Ohio Court of Claims tnakes an ex-
plicit detenninatiou that Won-ell acted tnanifestly outside
the scope of his etnployment or official responsibilities,
or with malicious putpose, in bad faith, or in a wanton or
reckless manner.
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It is furthe.r ordered that Relator recover of Respon-
dent costs herein [*39) taxed.

The Cotnrt finds there were reasonable grounds for

this action.

Exceptions.

Stephenson, J. & Abele, J.: Concur in Judginent &

Opiuion

Grey, J.: Dissents with-Dissenting Opinion

For the Comt:

BY: Earl E. Stephenson, Judge

BY: Lawrence Grey,Judge

BY: Peter B. Abcle, Judge

NOTICE TO COUNSEL

Pursuant to Local Rule No. 11, this document con-
stitutes a final judgment entry and the titnc period for
further appeal commences from the date of filing with

the clerk.

DISSENT BY: LAWRENCE GREY

DISSENT

GREY, J. DISSENTING:

Witlt all duc respect to my colleagues, I must dissent
because the result tltat obtauis in this case can only be

described as silly.

R.C. 2743 was cnacted to handlo suits brought
against the state, and scts out a fairly straightforward
procedure. Where a defendant ntight arguably be consid-
ered acting as a state employee, the plaintiff tnust first
file in the Court of Claims for att initial determination of
the state's potential liability. Tschantz v. Ferguson

(1989), 49 Ohio App.3d 9, 550 N.E.2d 544.

Where an action is brought against a slate employee
which alleges that he acted outside the scope of his em-
ployment or maliciously or in bad faitlt, R. C. 2743.02 (F)

requires [*40] that the Court of Claims nzake a determi-
nation, "* ** whether the officer or employee is entitled

to personal immunity under section 9.86 of the Revised

Code and whetlier the courts of common pleas has juris-
dietion over the civil action."

The Court of Clainns has no cltoice in the matter.

tlnder R.C. 2743.03 it ltas exclusive jurisdiction, Boggs

v. Sfate, (1983), 8 Ohio St.3d 15, 455 N.E.2d 1286, and
they cannot deeline to bear cases involving the state
where the emplovee acted within the scope of his etn-
ploymetnt. If the Court of Claims decliues to hear a case,
it can only be because they have decided that the state is
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not liable and that the employee acted ontside the scope
o1' his employment. Such a declination is a ruling that
they do not have jurisdiction and that the cotnmon pJcas
courts do.

In this case, Walker sued Ohio University and
Won'ell in the Court of Claims, whiclt disinissed the ac-
tion in the Court of Cla¢ns. What does that disntissal
mean? IIow is this court to construe it? The majority
construes it to mean that the Court of Claims has ruled
that Ohio University is not liable for the acts of Worrell,
and I have no quarrel with that construction. But if Ohio
University is [*41] not liable, it can only be bccause
Worrell had no authority to describe degree requirements
and that he acted outside the scope of his eniployment.

What I object most to, perliaps, is the attempt to re-
turn to old ntles of code pleading. Under the majority
opinion, a plaintiff suing a state etnployee tnust file in
the Court of Claims a complaint which asks that the
court rule that the employee acted within the scope ofhis
employment. Seeking such relief; he would have thc
bnrden of proof on such issue and would have to try to
prove that assertion.

If the plaintiff intends to seek recovery in the event
the Court of Claims declines jurisdiction, he must get a
ruling that the defendant acted outside the scope of his
ernployment, and would have the burden of proof on that
issue too. We are adopting a rule which says that the
plaintiff has the bmden of proof on both sides of the is-
sue of scope of employrnent.

In this case, the Court of Claims has already ruled
that Ohio University is not liable because Worrell was
not acting within the scope of his employment. Whether
Won-cll cotnmitted a tort against Walker is atr issue for
the court of conunon pleas, whichhas jurisdiction to hear
ca.ses involving [*42] state etnployees who were not
actitig within the scope of their employment.

I would emphasize that this case is an action in pro-
hibition - a question of jurisdiction. If the court of com-
mon pleas does riot have jurisdiction, must Walker now
return to the Court of Clauns and seek a ruling that
Worrell acted outside the scope of his employment? Will
this procednral two step be required of every party - first
you seek to itave the court hold the emptoyee was within
the scope of employment and then, losing on that issue,
seek to have a new l earing proving just the opposite?

I do not believe the legislature intended such proce-
dural nonsense when it enacted R.C. Chapter 2743. I

believe tltey intended that tltis is a state case or it is not.
First the Coutt of Claims decides if it is a state case, and
if not the parties go to common pleas. The Court of
Claims ltas decided that this case is not a state case.
That's the end of R.C. Chapter 2743's relevance to this
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1993 Ohio App. LEXIS 4571, *

case. This is a simple tort action between two private Thus, I disseit froin this procedural morass.

individuals. Let's get on witli it
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§ 2505.02. Final order

(A) As used in this section:

(1) "Substantial right" means a right that the United States Constitution, the Ohio Constittttion, a statute, the

comrnon law, or a ntle of procedui-c entitles a person to enforce or protect.

(2) "Special proceedind ` means an action or proceeding that is specially created by statute and that prior to 1853

was not denoted as an action at law or a suit in equity.

(3) "Provisional remedy" mcans a proceeding ancillary to an action, including, but not linrited to, a proceeding for
a preliminary injunction, attachment, discovery ofprivileged matter, suppressiojr of evidenee, a prima-facie showing

pursaant to section 2307.85 or 2307_86 of the Revised Code, a prinra-facie sltowing pursuant to section 2307.92 of the

Revised Code, or a Fmding made pursuant to division (A)(3) of section 2307.93 of the Revised Code.

(B) An order is a final order that may be reviewed, affirined, modified, or reversed, witli or without retrial, when it

is one of the following:

(1) Au order that affects a substantial right in an action that in effect determines the action and prevents ajudg-

ment;

(2) An order that affects a substantial right niade in a special proceeding or upon a smnmaiy application in an ac-

tion after judgnient;

(3) An order that vacates or sets aside a judgment or grants a new trial;

(4) An order that grants or denies a provisional remedy and to w(rich both of the following apply:

(a) The order in effect deternvnes tlte action with respect to the provisional remedy and prevents a judgment in

the action in favot' of the appealing party with respect to the provisional remedy.

(b) The appealing party would not be afforded a nieaningftil or effective remedy by an appeal following final

jude}nent as to all proceedings, issues, claims, and parties in the action.

(5) An order that determines that an action may or may not be maintained as a class action;

(6) An order determining the constitutionality of any changes to the Revised Code made by Am. Sub. S.B_ 281 of
the 124th geneial assernbly, including the amendment of sections 1751.67, 2117.06, 2305.11, 2305.15, 2305.234
[2305 ,23.4], 2317_02, 2317.54, 2323_56, 2711.21, 2711.22, 2711.23, 2711.24, 2743.02, 2743.43, 2919.16, 3923.63,
3923.64, 4705.15, and 5111.018 [5111.01.8], and the enactment of sectiorus 2305.113 [2305. 113], 2323.41, 2323.43,
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and 2323.55 of !he Revised Code or or any changes made by Sub. S.B. 80 of t6e 725th general assembly, inctuding the

amendment ofseclions 2125.02, 2305.10, 2305.131 [2305.13.7], 2315.18, 2315.19, and 2315.21 of7he Revised Code.

(7) Au order in an appropriation proceedina that may be appealed pursuant to division (13)(3) of section 163.09 of

the Revised Code.

(C) When a couit issaes an order that vacates or sets aside a judgment or grants a new trial, the court, upon the re-
quest of either party, shall state in the order the ga'ouuds upon which the new trial is granted or the judgment vacated or

set aside.

(ll) This section applies to and goveuts any action, including an appeal, that is pending in any court on July 22,
1998, and all claims filed or actions commenced on qr a4er July 22, 1998, notwithstanding any provision of any prior

statute or rule of law of this state.

HISTORY:

GC § 72223-2; 116 v 104; 117 v 615; 122 v 754; Bureau of Code Revision, 10-1-53; 141 v 11412 (Efh>-17-87);
147 v H 394. Eff 7-22-98; 150 v H 342, § I, eff. 9-1-04; 150 v H 292, § 1, eff. 9-2-04; 150 v S 187, § 1, eff. 9-13-04;
150 v H 516, § 1, eff. 12-30-04; 150 v S 80, § 1, eff. 4-7-05; 152 v S 7, § 1, eff. 10-10-07.
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§ 2903.11. felonious assau]t

(A) No person slrall knowingly do either of the following:

(1) Cause serious physical harm to another or to another's uttborn;

(2) Cause or attempt to cause physical harni to another or to another's unbom by means of a deadly weapon or

dangerous ordnance.

I (B) No person, with knowledge that the person has tested positive as a carrier of a virus that causes acquired inirnn-
nodeficiency syndromc, shall knowin^ly do any of the following:

(1) Engage in sexual conduct witlr anotlier person without disclosing that knowledge to the other person prior to

engaging in the sexual conduct;

(2) Engage in sexual conduct with a person whoin the offender knows or has reasonable cause to believe lacks the
mental capacity to appreciate the significance of the knowledge that the offender has tested positive as a carrier of a

virus that causes acquired itnmunodeficiency syndrome;

(3) Engage in sexual conduct with a person under eighteen years of age who is not the spouse of the offender.

(C) The prosecution of a person under this seetion does not preclude prosecution of that person under sectiorz

2907.02 of the Revised Cade.

(D) (I) (a) Whoever violates this section is guilty of felonious assault. Except as otherwise provided in this divisiori
or division (D)(1)(b) of this section, felonious assautt is a felony of the second degrce_ If the victitn of a violation of
division (A) of this section is a peace officer or an investigator of the bureau of criminal identification and investigation,
felonious assaidt is a felony of the first degree.

(b) Regardless of whether the felonious assault is a felony of the first or second deg<ee under division (D)(1)(a)
of this section, if the offender also is convicted of or pleads guilty to a specification as described in section 2947_1423

[2941.14.23] of t]re Revised Code that was included in the indicttnent, count in the indicnnent, or information charging
ttte offense, except as otherwise provided in this division or unless a longer prison term is required under any othcr pro-
vision of law, the court shall sentence the oifender to a mandatory prison term as provided in division (D)(8) of section

2929.14 of the Revised Coele_ If ttie victim of the offense is a peace officer, or an investigator of the bureau of ci-iminal
identification and investigation, and if the victirn suffered serious physical harm as a result of the cominission of the
offense, felonious assault is a felony of the first degree, and the court, pursuant to division (F) of section 2929.13 of the
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Revised Code, shall iinpose as a mandatory prison term one of the prison terms presciibed for a felony of the first de-

gree.

(2) In addition to any other sanctions intposed pursuant to division (D)(1) of this section for felonious assault

committed in violation of division (A)(2) of this section, if the deadly weapon used in the commission of the violation is
a motor vehicle, the courtshall impose upon the offender a class two suspension of the offender's driver's license, coin-
mercial driver's license, temporary instruction pennit, probationary license, or nonresident opei-ating privilege as speci-

fied in division (A)(2) of sectiofi 4510.02 ofthe Revised Code.

(E) As used in this section:

(1) "Deadly weapon" and "dangerous ordnance" have tlte same meanings as in section 2923.11 of the Revised

Code.

(2) "Motor vehicle" has the sanie tneaning as in section 4501.01 ofthe Revised Code_

(3) "Peace officer" has the same meaning as in section 2935.01 of the Revised Code.

(4) "Sexual conduct" has the same meaning as in seclion 2907.01 of the Revised Code, except that, as used in this

section, it does not include the insertion of an inshument, apparatus, or other object that is not a part of the body hito the
vaginal or anal opening of another, miless the offender knew at the time of the insertion that the instnrment, apparatus,

or other object carried the offender's bodily fluid.

(5) "Investigator of the bureau of criminal identification and investigation" means an investigator of the bureau of
criminal identification and investigation who is commissioned by the superintendent of the bureau as a special agent for
the purpose of assisting law enforcement ofticers or providing emergenoy assistance to peace officers pursuant to au-

thority granted under.section 109.541 [1095=1.1] ofthe Revised Code.

(6) "Investigator" has the same meaning as in section 109..541 [109.54.1 ] of the Revised Code.

HISTORY:

134 v H 51 t(Eff 1-1-74); 139 v S 199 (Eff 7-1-83); 139 v H 269 (Eff 7-1-83); 140 v S 210 (Eff 7-1-83); 146 v S 2
(Eff 7-1-96); 146 v S 239 (Eff 9-6-96); 148 v S 142 (Eff 2-3-2000); 148 v H 100. Eif 3-23-2000; 151 v H 95, § 1, eff. 8-
3-06; 151 v H 347, § 1, cff. 3-14-07; 151 v H 461, § 1, eff. 4-4-07; 152 v H 280, § 1, eff. 4-7-09.
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ROBBERY
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§ 2911.01. Aggravated robbery

(A) No person, in attempting or cotnm itting a theft offense, as defined in section 2913.01 of the Revised Code, or in

fleeitrg immediately after the attempt or offense, shall do any of the foilowing:

(1) I Iave a deadly weapon on or about the offender's person or under the offender's control and either display the

weapon, brattdish it, indicate that the offender possesses it, or tise it;

(2) Have a dangerous ordrtance on or about the offender's person or utider the offender's control;

(3) Inflict, or attempt to inflict, serioas physical harm on another.

(B) No person, witliout privilege Lo do so, shall lotowingly rernove or attempt to remove a deadly weapon from the
person of a law enforcement officer, or shall knowingly deprive or atternpt to deprive a law cnforcement officer of a

deadly weapon, when both of tlre following apply:

(1) The law enforcement officer, at the time of the removal, attempted rernoval, deprivation, or attempted depri-

vation, is acting within the course and scope of the officer's dnties;

(2) The offender knows or has reasonable cause to know that the law enforcement officer is a law enforceinent of-

ficer.

(C) Whoever violates this section is guilty of aggravated robbery, a fe(ony of the first degree.

(D) As used in this section:

(1) "Deadly weapon" and "dangerous ordnance" have the same mcanings as in section 2923.11 of the Revised

C o de.

(2) "Law enforcement officer" has the same mcatting as in sectlon 2901.01 of the Revised Code and also inclttdes

employees of the departmcnt of rehabilitation and coirection who are authoi-ized to can-y wcapons within the course and

scope of their duties.

HISTORY:

134 v H 541 (Eff 1-1-74); 139 v S 199 (Eff 1-5-83); 140 v S 210 (Eff 7-1-83); 146 v S 2 (Eff 7-1-96); 147 v H 151.

Eff 9-16-97.



Page 1

LEXSTAT O.R.C. 2911.11

PAGE'S OHIO REVISED CODE ANNO7'ATED
Copyright (c) 2009 by Mattliew Bender & Company, Inc

a metnber o'f the LexisNexis Group
All rights reserved.

CURRENT THROUGH LEGISLATION PASSED BY THE 128TII OHIO GENERAI, ASSEMBLY AND
FILED WITH'tITE SECREI'ARY OF STATE THROUGII NOVEMBER 10, 2009 ***

**"° ANNOTATIONS CURRENT THROUGH OCTOBER 1, 2009'P"*
** OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH OCTOBER 28, 2009

TITLE 29. CRIMES -- PROCI:DURE
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BURGLARY
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§ 2911.11. Aggravated burglary

(A) No person, by force, stealth, or dcception, shall trespass in an occupied sh-ucture or in a separately secured or
separately occupied portion of an occupied structure, when anotlier person other than an accomplice of the offender is
pi-esent, with purpose to coinmit in the structure or in the separatsly secured or separately occupied portion of the struc-

tui-e any criminal offense, if any of the following apply:

(I) The offender inflicts, or atternpts or threatens to inflict physical harm on another;

(2) The offender has a deadly weapon or dangerous ordnance on or about the offender's person or nnder the of-

fender's control.

(B) Whoever violates this section is guilty of aggravated burglary, a felony of the first degree.

(C) As nsed in this section:

(1) "Oecupied structure" has the same meanina as in section 2909.01 ofthe Revised Code.

(2) "Deadly weapon" and "dangerous ordnance" have the same tneanings as in section 2923.11 ofthe Revised

Code.

HISTORY:

134 v H 511 (Eff 1-1-74); 139 v S 199 (Eff 1-5-83); 140 v S 210 (Eff7-1-83); 146 v S 2(Eff 7-1-96); 146 v S 269.

Eff 7-1-96.
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TrfLE 29. CRIMES -- PROCEDURE
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BRIBERY AND INTIMIDATION

Go to the Ohio Code Archive Directorv

ORC Artn. 2921.04 (2009)

§ 2921.04. Intimidation of attorney, victini or witness in criminal case

(A) No person sltall knowingly attempt to intimidate or hindertlre victim of a criine in the filing or prosccution of
crimirial charges or a witness inivolved in a criminal action or proceeding in the discharge of the duties of the witness.

(B) No person, knowingly and by force or by unlawful threat of harm to any person or propeity, shall attempt to in-
fluence, intimidate, or hinder the victim of a criine in the filing or prosecution of criminal charges or an attomey or wit-
ness involved in a criminal action or proceeding in the discharge of the duties of the attorney or witness.

(C) Division (A) of this section does not apply to any person wlro is attemptiDg to resolve a dispute pertaining to
the alleged commission of a criminal offense, either prior to or subsequent to the filing of a complaint, indictment, or
information, by participating in the arbitration, mediation, compromise, settlement, or conciliation of that dispute pursu-
ant to an authorization for arbitiation, mediation, compromise, settlement, or conciliation of a dispute of that nature that
is conferred by any of the following:

(1) A section of the Revised Code;

(2) The Rules of Criniinal Procedure, the Rules of Superintendence for Municipal Courts and County Courts, the
Rules of Supe'intendence for Courfs of Common Pleas, or another riile adopted by the supreme court in accordance
with Secfion 5 ofArdiclelV, Ohio Constitulion;

(3) A local rule of eourt, including, but not limitcd to, a local rule of court that relates to altemative dispute reso-

lntion or other case management programs and that authorizes the referral of disptttes pertaining to the alleyed commis-
sion of certain types of criminal offenses to appropriate and available arbitration, mediation, compromise, settlement, or
other conciliation programs;

(4) The order of a.judge of a municipal court, county coutt, or coutt ofcommon pleas.

(D) VJhoever violates this section is guilty of intimidation of an attorney, victim, or witness in a crirninal case. A
violation of division (A) of this section is a tnisdemeanor of the first degree. A violation of division (B) of this section is
a felony of the third degree.

HaSTt)ftY:

140 v S 172 (Eff 9-26-84); 146 v H 88. Eff 9-3-96.
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TITLE 29. CRIMES -- PROCEDURE
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WEAPONS CONTROI,

Go to the Ohio Code Archive Directory

ORC Ann. 2923.13 (2009)

§ 2923.13. Having weapons while under disability

(A) Unless relieved frotn disability as provided in section 2923.14 of the Revised Code, uo person shall knowine,ly

acquire, have, carry, or use any fircarm or dangerous ordnance, if any of the following apply:

(1) The person is a fugitive from justice.

(2) The person is under uidictment for or has been convicted of any felony offense of violence or has been adju-
dicated a delinquent child for the commission of an otfense that, if committed by an adnlt, wonld have been a felony

offense of violence.

(3) The person is under indictnient for or ttas been convicied of any offense involving the illegal possession, use,
sale, administration, distribution, or trafficking in any drug of abuse or has been adjudicated a delinquent child for the
commission of an offense that, if committsd by an adult, would have been an offensa,involving the illegal possession,

use, sale, administration, distribution, or trafficking in any drug of abuse.

(4) The person is drug dependent, in danger of drug dependence, or a cln'onic alcoholic.

(5) The person is under adjudication of inental incompetence, has been adjudicated as a mentat defective, has
bcen committed to a mental 'utst.itution, has been found by a court to be a mentally ill persmt subject to hospitalization
by court order, or is an involuntary patient other than one who is a patient only for purposes of observation. As ttsed in
this division, "Snentally ill person subject to hospitalization by court order" and "patient" have the sarne nieanings as in

section 5122.01 of the Revised Code.

(B) Whoever violates this section is guilty orhaving weapons while under disability, a felony of the third degree.

HISTORY:

134 v H 511 (Eff 1-1-74); 146 v S 2. Eff 7-1-96; 150 v 11 12, § 1, eff. 4-8-04.
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§ 2941.145. Specification that offender displayed, brandistied, indicated possession of or used firearm

(A) Imposition of a tluee-year mandatoty prison term upon an offender under division (D)(1)(a) of section 2929.14 of

Ghe Revised Code is precluded nnless the indictment, connt in ttie indictment, or information charging the offense speci-
fies that the offender had a firearm on or about the offender's person or under the offender's control while committing
tire offense and displayed the firearm, brandished the firearm, indicated that the offender possessed the firearm, or used
it to facilitate the offense. The specification shall be stated at the end of the body of the indictment, count, or informa-

tion, and shall be stated in substantially the following form:

"SPECIFICATION (or, SPECIFICATION TO TIIE FIRST COUNT). "I'he Graud Jurors (or
insert the person's or the prosecuflng attoroey's iiatne when appropriate)
further find and specify that (set forth that the offender had a firearm on or
about the offender's person or under the offender's control while conimitting
the offense and displayed the ftrearm, brandished the firearm, indicated that
the offender possessed the firearm, or used it to facilitate the offense)."

(B) Irnposition of a tivee-year mandatory prison term upon an offender under division (D)(1)(a) of sectiora 2929.14

of the Revised Code is precluded if a coutt imposes a one-year or six-year mandatory prison term on the offender under

that division relative to the same felony.

(C)'fhe specification described in division (A) of this section may be used in a delinquetrt child proceeding in the

inanner and for the puipose described in section 2152.I7 ofthe Revised Code.

(D) As used in this section, "firearm" has the same meaning as in section 2923.11 of the Revised Code.

HISTORY:

146 v S 2(Eff 7-1-96); 148 v S 107 (Eff 3-23-2000); 148 v S 179, § 3. Eff 1-1-2002_
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ORC Ann. 2951.09 (2009)

§ 2951.09. Repealed

Repealed, 149 v H 490, § 2[GC. § 13452-7; 113 v 123(202), ch 31, § 7; 115 v 532; Burean ofCode Revision, 10-1-

53; 143 v S 258 (Eff I1-20-90); 146 v S 2- Eff 7-1-96]. Eff 1-1-04.

[Repealed)
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§ 2953.02. Review of judgntents

In a capital case in which a sentence of death is imposed for an offcnse commiLted before .Tanuaty 1, 1995, aud in any
other criminal case, iucluding a conviction for t}te violation of an ordinance of a mutticipal corporation, ttte judgment or
final order of a court of record inferior to the court of appeals may be reviewed in the coutt of appeals. A final order of
an administrative officer or agency niay be reviewed in the court of common pleas. A judgment or final ordcr=of flie
court of appeals involving a question arising under the Constitution of the United States or of this state may be appealed
to the supreme court as a matter of right. 'fltis right of appeal from judgments and final orders of ttte court of appeals
shall extend to cases in which a sentence of death is inrposed for atr offense committed before January 1, 1995, and in
which the death penalty has been affirmed, felony cases in which the supreme court has direated the court of appeals to
certify its record, and in all other crnninal cases of public or general interest wherein ttte sttpreme eourt has granted a
tnotion to certify the record of the court of appeals. In a capital case in which a sentcnce of death is imposed for an of-
fense eommitted on or after January 1. 1995, the judgmettt or final order may be appealed from the trial court directly to
the supreme court as a matter of rigltt_ The supreme coutt in criminal cases shall not be reqaired to determine as to the
weight of the evidence, except that, in cases in which a sentence of death is imposed for an offense committed ou or
after January 1, 1995, and in which the question of the weight of the evidence to support the judgment has been raised
ou appeal, the supreme court shall determine as to the weight of the evidence to support the judgment and shalt deter-
mine as to the weight of the evidence to support the sentence of death as provided in section 2929. 05 ofthe Revised

Code.

HIS7'ORY:

GC § 13459-I; 113 v 123(211), ch 38; Bureau of Code Revision, 10-1-53; 128 v 141 (Eff 1-1-60); 133 v S 530 (Eff

6-12-70); 139 v S 1(Eff 10-19-81); 146 v S 4. Eff 9-21-95.
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Ohio Rules Of Criminal Procedure

Olaio C'rim. R. 32 (2009)

Review Court Orders which may amend this Rule.

Rule 32. Sentence

(A) Imposition o(sentence.

Sentence shall be imposed without unnecessary delay. Pending sentence, the court may commit Lhe defendant or
continue or alter the bail. At the time of imposing sentence, the court shall do all of the following:

(1) Afford counsel an opporhtnity to speak on behalf of the defendant and address the defendattt personally and ask
if he or she wishes to make a statentent in his or her own behalf oi- present any information in mitigation of punishrnent.

(2) Afford the prosecuting attorney an opportunity to speak;

(3) Afford the victim the rights provided by law;

(4) In serious offenses, state its statutory fntdings and give reasons supporting those findings, if appropriate.

(B) Notification of right to appeal.

(1) After imposing sentence in a serious offense that has gone to trial, the conrt shall advise the defendant that the

defendant has a right to appeal the conviction.

(2) After imposing sentence in a serious offense, the cotut shall advise the defendant of the defendant's right,
where applicable, to appeal or to seelc leave to appeal the sentence imposed.

(3) If a right to appeal or a right to seek leave to appeal applies under division (B)(l) or (B)(2) of this rule, the

court shall also advise the defenclant of all of the following:

(a) That if the defendant is unable to pay the cost of an appeal, the defendant has the right to appeal without pay-

meut;

(b) That if the defendant is unable to obtaiu counsel for an appeal, cotmsel will be appointed without cost;

(e) That if the defendant is unable to pay the costs of docutnents necessary to an appeal, the docutnents will be

provided without cost;

(d)'That the defendant has a right to have a notice of appeal timely filed on his or her behalf.

Upon defendant's request, the court shall forthwith appoint counsel for appeal.

(C) Judgment.

A judgment of conviction shall set forth the plea, the verdict, or findings, upon which each conviction is based, and
the sentence. Multiplejudginents of conviction maybe addressed in one judgment entry. If the defendant is found not
guilty or for any other t'eason is entitled to be discharged, the court shall render judgment aecordingly. The judge shall
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sign thejudginent and the clerk sha11 enter it on thejournal. A jndgment is effective only when entered on the jomnal
by the clerk .

HISTORY: Amended, eff 7-1-92; 7-1-98; 7-1-04; 7-1-09.
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NOTICE OF APPEAL OF APPELLANT LONDON K. FISCHER

Appellatit London K. Fischer hereby gives notice of appeal to the Suprenie Court of Ollio

froin the judgment of the Summit County Court of Appeals, Ninth Appellate District, entered in

Court of Appeals Case No. CA-24406 on March 31, 2009.

This case raises a substantial constitutional question, involves a felony, and is of public or

great general interest.

Respectfully submitted,

OFFICE OF THE OHIO PUBLIC DEFENDER

AIRVXXAFIOON #00$2335
Assistant State Public Defender
(COUNSEL OF RECORD)

Office of the Ohio Public Defender
250 East Broad Street, Suite 1400
Colunibus, Ohio 43215
(614) 466-5394
(614) 752-5167 - FAX

COUNSEL FOR I)EFENDANT-
APPELLANT LONDEN K. FISCHF,R
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CERTIi^'ICATE OF SERVICE

I certify that a copy of the foregoing Notice of Appeal for Appellant Londen K.

Fischcr was foitivarded by regular IJ.S. Mail, postage pre-paid, to Heaven DiMartino, Summit

County Assistant Prosecutor, 53 University Avenue, 7`h Floor, Safety Building, Akron, Ohio

44308, on this 15th day of May, 2009.

Lf,AIRE . AHOON #0082335
Assistant Stats Public Defender
(COUNSEL FOR RECORD)

COUNSEL FOR DEFENDANT-
APPELLANT LONDEN K. FISCHER
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STATE OF OHIO

COUN'I"Y OF SUMMIT

STATE OF OHIO

Appellee

V.

LONDEN K. FISCHER

Appellant

Dated: March 31, 2009

IN THE COURT OF APPEALS
NINTH JUDICIAL DISTRIC:C

s C. A. No. 24406

APPEAL FROM JUDGMENT
ENTERED IN THE
COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO
CASE No. C.R 01 061593

DECISION AND JOURNAL ENTRY

MOORE, Presiding Judge.

{¶1} Appellant, Londen Fisch.er ("Fischer"), appeals from the decision of the Summit

County Court of Common Pleas. This Court affinns.

I.

{12} On July 9, 2001, Fischer was indicted oai three counts of aggravated robbery in

violation of R.C. 2911.01(A)(1), two counts of aggravated burglary in violation of R.C.

2911.11(A)(2), one count of felonious assault in violation of R.C. 2903.11 and one count of

intiinidation of a caime victim or witness in violation of R.C. 2921.04. All seven counts had

coi-responding fireann specifications as set forth in R.C. 2941.145. On September 19, 2001, a

supplemental indictment was filed, charging Fisher with one count of having a weapon whi.le

under disability in violation of R.C. 2923.13. This count also had a corresponding firearm

specification in violation of R.C. 2941.145. Fischer pled not guilty to all of the charges.

LS
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{¶3} On January 29, 2002, a jury trial commenced. The juty returned its verdict on

February 1, 2002, finding Fischer guilty of one count of aggravated robbery with a fireartn

specification, two counts of aggravated burglary with firearm specifications, one eoi.tnt of

felonious assault with a firearm specification, and one count of having a weapon while under

disability with a firearm specification. The jury acquitted Fisher of the two oounts of aggravated

robbery and one count of intimidation of a crime victint or witness. On February 4, 2002, the

trial c:ourt sentenced Fischer to a total of 14 years of incarceration. Fisaher timely appealed his

convictions and sentence, and on January 15, 2003, this Court affirmed the trial couzt's

judgment. On August 4, 2008, the trial court held a resentencing hearing, at which it advised

Fischer of post-release control and sentenced him to the same scntenees it had previously

imposed. Fischer has timely appealed from this resentencing. He has raised four assignanents of

error for our review, some of which we have conibined for ease of review.

IL

ASSIGNMENT OF ERROR I

"AS [] FISCHER'S ORIGINAL SENTENCE WAS VOID, HIS INITIAL
DIRECT APPEAL WAS ALSO INVALID. THE INSTANT APPEAL IS []
FISCHER'S FIRST DIRECT APPEAL FROM A VALID SENTENCE."

{¶4} In his first assignment of error, Fisclier contends that because Iv.s original

sentence was void, his irvtial direct appeal was also invalid and therefore, the instant appeal is his

first direct appeal from a valid sentence. We do not agree.

{1f5} Specifically, Fisclier contends that because his original sentence did not include a

notice of post-release control, it was void pursuant to State v. Bezak, 114 Ohio St.3d. 94, 2007-

Ohio-3250, at syllabus. Wliile we agree with this statement of law, we do not agree with
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Fischer's contention that due to this defect, his original direct appeal is invalid and therefore he

can now "raise any and all trial errors cognizable on direct appeal."

{4W6} We recently decided a sinvlar issue in State v. Ortega, 9th Dist. No.

08CA009316, 2008-Ohio-6053. In that case, Ortega was convicted by a jury and sentenced to 27

years of incarceration to life. He appealed from that decision, and this Court dismissed the

appeal as untimely. Ortega subsequently filed a motion for reconsideration, which we granted

and affirmed the trial court's ruling.

{¶7} Over a year after his initial appeal was decided, Ortega filed a motion in the trial

court to set aside a void judgment. He contended that his sentence was void due to the lack of

notice of post-release control. Ortega was resentenced and subsequently appealed to this Court.

On appeal, Ortega attempted to raise several issues egard to his jury trial, held two years

prior to his resentencing. We determined that the doctrine of the law of the case governed the

appeal.

"'T'he law of the case doctrine provides that the decision of a reviewing court in a
case renlains the law of that case on the legal questions involved for all
subsequent proceedings in the case at both the trial and reviewing levels.
Ultimately, "the doctrine of law of the case precludes a litigant from attempting to
rely on arguments at a retrial which were fully pursued, or available to be
pursued, in a first appeal. New arguments are subject to issue preclusion, and are
barred." (Internal citations and quotations omitted). Id., at ¶6.

{¶8} As applied to the facts before the Court in Or•tega, we determined that when a

"`court affirrn.s the convictions in the First Appeal, the propriety of those convictions becomes

the law of the case, and subsequent arguinents seeking to overturn thetn become barred. Thus, in

the Second Appeal, only arguments relating to the resentencing are proper. "' Id., at ¶7, quoting

State v. Hmrri.son, 8th Dist. No. 88957, 2008-Ohio-921, at ¶9. Accordingly, Fischer's contention
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that he may raise any and all issues relating to his conviction in this appeal is without meiit. His

first assigament of error is oven-uled.

ASSIGNMENT OF ERROR II

"THE TRIAL COURT ABUSED ITS DISCRETION IN ADMITTING LAY
WITNESS OPINION TESTIMONY, OVER OBJECTION, THAT WAS
UNRELATED TO THAT WITNESS'S.PERCEPTIONS AND CALLED FOR
SPECIALIZED KNOWLEDGE."

{119} In his second assignment of error, Fischer contends that the trial court abused its

discretion in admitting lay witness opinion testimony that was unrelated to that witness'

perceptions and called for specialized knowiedge.

{¶10} As we explained above, because we already affirmed Fischer's conviction in his

first appeal, State v. Fisher, 9th Dist. No. 20988, 2003-Ohio-95, the doctrine of the law of tlte

case limits our review to issues stenuning from Fischer's resentencing hearing. An issue

regarding witness testimony is olearly an issue that Fischer could have pursued in his initial

appeal. Ortega, supra, at T6. Accordingly, Fisclier's second assignment of error is overruled.

ASSIGNMENT OF ERROR III

"THE RESENTENCING COURT ERRED BY IMPOSING NON-MINIMUM
AND CONSECUTIVL SENTENCES IN VIOLATIQN OF THE DUE PROCESS
AND EX POST FACTO CLAUSES OF THE UNITED STATES
CONSTITUTION."

ASSIGNMENT OF ERROR IV

"TRIAL COUNSEL PROVIDED INEFFECTIVE ASSISTANCE, iN
VIOLATION OF THE SIXTH AND FOURTEENTH AMENDMENTS TO TI-IE
UNITED STATES CONSTT'£UTION, FOR FAILING TO OBJECT TO THE
RESENTENCING COURT'S RETROACTIVE APPLICATION OF THE OHIO
SUPREME COURT'S REMEDY IN STATE V. FOSTER."

{¶11} In his third and fourth assignments of error, Fischer contends that the resentencing

court erred by imposing non-minimucn and consecLitive sentences in violation of the due process

and ex-post facto clauses of the United States Constitution. He further states that his trial



counsel was ineffective for failing to object to this issue at the resentencing hearing. We do not

agree.

{¶12} In State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856, the Ohio Snpreme Court

found that Ohio's sentencing stiucture was unconstitutional to the extent that it required judicial

fact-fmdirig. Id., at paragraphs one through seven of the syllabus. In constructing a renedy, the

Court excised the portions of the statute it found to offend the Sixth Amendment and thereby

granted full discretion to trial court judges to sentence defendants within the bounds preseribed

by statute. See Id.; State v. Dudukovich, 9th Dist. No. 05CA008729, 2006-Ohio-1309, at 119.

{113} Fischer contends that tbe remedy outlined in Foster violates the ex-post facto and

due process clauses of the United States Constitution because it allowed him to be sentenced to a

non-nrinimum and consecutive term without the trial court having to make any findings on the

record as was previously required by R.C. 2929.14(B), R.C. 2929.14(C), and R.C.

2929.14(E)(4). We have prcviously determined that the remedy in Foster does not violate the

due process and ex-post facto clauses of the United States Constitution. State v. Rowles, 9th

Dist. No. 24154, 2008-Ohio-6631, at ¶10. We have repeatedly stated that "`[w]e are obligated to

follow the Ohio Supreme Court's directive and we are, therefore, bound by Foster. Fut#hermore,

we are confrdent that the Supreme Court would not direct us to violate the Constitution."' State

v. McClanahan, 9th Dist. No, 23380, 2007-Ohio-1821, at ¶7, quoting State v, Newman, 9th Dist.

No. 23038, 2006-Ohio-4082, at ¶11, citing U.S. v. Wade (C.A.B, 2006), 435 F.3d 829, 832

(holding that the Eightli Circuit is required to follow the direotive of the U.S. Supreme Court and

presuanes that the U-S. Supreme Court would not order a court to violate the Constitution). As

this Court cannot overrule or modify Foster, we decline to consider Fischer's challenges thereto.

Accordingly, we conclude that Fischer was not prejudiced by any alleged failure of his trial
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counsel to object to this issue. See Str•ickland v. Washington (1984), 466 U.S. 668, 687

(requiring an appellant to show that he was prejudiced by counsel's deficient behavior).

Fischer's third and fourth assignments of eiror are overruled.

III.

{1(14} Fischer's assignments of error are overruled and the judgment of the Summit

County Court of Common Pleas is affimzed.

Judgrnent affirmed.

The Court fiaids that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas, County of Suinmit, State of Ohio, to carry this judgment into execution. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R. 27.

Iinniediately upon the filing hereof, this document shall constitute the journal entry of

judginent, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(E). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgnent to the parties and to make a notatioat of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellant.

CARLA MOORE
FOR THE COURT

WHITMORE, J.
CONCURS
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DICKINSON, J.
CONCURS. SAYING:

{¶15} Mr. Fischer's first two assignments of eiror are the logical extension of the Ohio

Supreme Court's decisions in State v. Sirnplcin.r,117 Ohio St. 3d 420, 2008-Ohio-1197, and State

v. Bezak, 114 Ohio St. 3d 94, 2007-Ohio-3250. As noted by Justice Lanzinger in her dissent in

Simpkins, however, "[t]he holding that a sentence imposed with a missing mandatory tern3 is

void rather than voidable ... obscures the distinction between these two legal concepts in the

context of a criminal case." Simpkins, 2008-Ohio-1197, at ¶40 (Lanzinger, J., dissenting). The

trial court had subject matter jurisdiction when it santenced Mr. Fischer, and its failure to include

a mandatory terrn in that sentence rendered the sentence vozdable, not void.

{¶16} Abraham Lincoln, when accused of changing his position, said he would rather be

right some of the time than wrong all the time. I urge the Ohio Supreme Court to again look at

the distinction between void and voidable in this context.

APPEARANCES:

CLAIRE R. CAAHOON, Assistant State Public Defender, for Appellant.

SHERRI BEVAN WALSH, Prosecuting Attorney, and I3EAVEN R. DIMARTINO, Assistant

Prosecuting Attorney, for Appellee.
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