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STATEMENT OF THE CASE AND FACTS

On July 9, 2001, Londen K. Fischer was indicted by a Summit County grand jury on
three counts of aggravated robbery, violations of R.C. 2911.01(A); two counts of aggravated
burglary, violations of R.C. 2911.11(A)2); one count of felonious assault, a vielation of R.C.
2903.11(A)2); and one count of intimidation ol a crime victim or witness, a violation of R.C.
2921.04. All counts included fircarm specifications under R.C. 2941.145. On September 19,
2001, a supplemental indictment was filed against Mr. Fischer, which included onc count of
having weapons while under disability, a violation of R.C. 2923.13(A)(3), and a related firearm
specification. The charges stemmed from two separate robberies that allegedly occurred on June
24 and June 25, 2001. Mr. Fischer elected to go to trial, At the close of all evidence, the jury
returned a verdict of not guilty on two counts of aggravated robbery and one count of
intimidation, as well as their related [ircarm specifications. Mr. Fischer was found guilty on the
remaining counts.

A sentlencing hearing was held on February 4, 2002, in which Mr. Fischer was sentenced
to an aggregate term of fourteen years of incarceration and a mandatory five-year term of
postrelease control,  While the trial court did advise Mr. Fischer that he was subject to
postrelease control, the trial court did not advise him that a violation of postrelease control could
lead to additional incarceration. Mr. Fischer timely appealed, arguing that his convictions on all
counts were against the manifest weight of the evidence. The Ninth District Court of Appeals
affirmed Mr. Fischer’s conviction. State v. I'ischer, 9" Dist. No. 20988, 2003-Ohio-95.

On July 11, 2007, this Court decided Stare v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250,
holding that when postrelease control is not properly included in a senlence, that sentence 1s

void. On May 28, 2008, Mr. Fischer filed a pro se motion for resentencing with the trial court,



citing Bezak. The trial court held a resentencing hearing on August 6, 2008, at which Mr.
Fischer was advised of postrelease control and given the same sentence of imprisonment as
previously imposed.

Mr. Fischer took a timely direct appeal from his resentencing. On appeal, Mr. Fischer
argued that because his original sentence was void, his original direct appeal was not valid. Mr.
Fischer asserted that because the appeal from his resentencing was his first valid direct appeal, he
was not limited o issues from his resentencing. Instead, My, Tischer raised a substantive trial
issuc related to lay witness testimony, in addition to his argument that his first direct appeal was
a legal nullity. Mr. Fischer also questioncd the constitutionality of his sentence under Siate v.
Foster, 109 Ohio St.3d 1, 2006-Ohio-856.

‘The Ninth District Courtt of Appeals affirmed Mr. Fischer’s conviction, holding that the
first direct appeal was not invalid. Stafe v. Fischer, 181 Ohio App.3d 758, 2009-Ohio-1491, at
€5. Rather, the Fischer court held thal the law-of-the-case doctrine precluded Mr. Fischer from
raising trial issues in his subsequent appeal. 1d. at 8. As a result, the court further found Mr.
Fischer’s substantive trial issue could not properly be reviewed in his sccond appeal. 1d. at 9.

Mr. Fischer timely appealed the Ninth District’s decision to this Court. In July 2009, tins
Court denied leave to appeal. 7/29/2009 Case Announcements, 2009-Ohio-3625. Mr. Fischer
filed a motion for reconsideration citing this Court’s decision in Stafe v. Boswell, 121 Ohio St.3d
575, 2009-Ohio-1577. This Court subscquently granted jurisdiction as to Mr. Iischer’s first

proposition of law.



ARGUMENT
A direct appeal from a void sentence is a legal nullity;
therefore, a criminal defendant’s appeal following a Begak
resentencing is the first direct appeal as of right from a valid
sentence. State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250.
A. Intreduction
When Londen Fischer was originally “sentenced”, the trial court failed to advise him that
a violation of postrelease contro] could lead to additional incarceration, As a result, his sentence
was void, and he was cntitled to a de novo scntencing hearing. State v. Bezak, 114 Ohio St.3d
94, 2007-Ohio-3250, al syllabus. Mr. Fischer took a direct appeal [rom his void sentence.
Because the first scntence was void, it was not a [inal, appcalable order. Without a final,
appealable order, the court of appeals lacked subject-matter jurisdiction to review Mr. Fischer’s
conviction. R.C.2953.02. Therefore, his original direct appeal as of right was invalid.
Mr. Fischer was subscquently sentenced under Bezak and took a timely direct appeal.
That direct appeal was Mr. Fischer’s first valid direct appeal stemming from a judgment of
conviction that resulted in a final, appealable order. As such, he should have been able to raise
any and all trial issucs cognizable on direct appeal. Because his first direct appeal was a legal
nullity, the law-of-the-casc doctrine and res judicata do not apply to bar him from raising trial
issues. The Ninth District Court of Appeals erred in applying law-of-the-case docirine to bar Mr.
Fischer’s substaniive claims. Therefore, this Court must reverse and remand Mr. Fischer’s
appeal for a decision on the merits of his claims.
B. A Direct Appeal Taken from a Void Sentence Is Invalid.
This Court has repeatedly held that when postrelease conirol is not properly included in a
criminal sentence, as mandated by statute, that sentence is void. State v. Harrison, 122 Ohio

St.3d 512, 2009-Ohio-3547, at §35; State v. Bloomer, 122 Ohio St.3d 200, 2009-Ohio-2462, at



3: State v. Boswell, 121 Ohio St.3d 575, 2009-Ohio-1577, at §1; State v. Simpkins, 117 Ohio
St.3d 420, 2008-Ohio-1197, at syllabus; Bezak, 114 Ohie St.3d, at syllabus; State v. Jordan, 104
Ohio St.3d 21, 2004-Ohio-6085, at §25; State v. Beasley (1984), 14 Ohio Se.3d 74, 75. See Siate
v. Singleton, Slip Opinion No. 2009-6434; State v. Sarkozy, 117 Ohio 8t.3d 86, 2008-Ohto-309;
Hernandez v. Kelly. 108 Ohio St.3d 395, 2006-Ohio-120, at §16; Woods v. Telp, 89 Ohio St.3d
504, 2000-Ohio-171. Based on this Court’s lengthy jurisprudence, Mr. Fischer’s original

sentence was void and his direct appeal from that sentence was invalid.

1. The court of appeals lacks subject-matter jurisdiction o review a conviction stemming from a
void gentence. '

This Court defines a void judgment as “one that has been imposed by a court that lacks
subject-matter jurisdiction over the case or the authority o act.” Simpkins, at 112, citing State v.
Payre, 114 Ohio St3d 502, 2007-Ohio-4642. A court of appeals lacks subject-matter
jurisdiction to review a case when it lacks a final, appealable order. State Auto. Mut. Ins. Co. v.
Titanium Metals Corp., 108 Ohio St.3d 540, 2006-Ohio-1713, at {8, quoting Gen. Ace. Ins. Co.
v. Ins. Co. of N. Am. (1989), 44 Ohio St.3d 17, 20. A judgnient of conviction must include “the
sentence and the means of conviction... to be a [inal appealable order under R.C. 2505.02.7
State v. Baker, 119 Ohio 8t.3d 197, 2008-Ohio-3330, at §17.

a. When the original sentence is void, the conviction lacks a
final, appealable order.

Revised Code Section 2953.02 grants review of a lower court’s decision to Ohio’s courts
of appeals when there is a “judgment or final order.” Under R.C. 2505.02, an order is a final,
appealable order when 1) it affects a substantial right in an action that determines the aclion or
prevents judgment, 2) it affcets a substantial right in a special procceding, 3) it vacates or sets

aside a judgment or grants a new trial, 4) it grants or denics a provisional remedy, 5)it grants ot



denies class action status, 6) it determines the constitutionality of changes o the Ohio Revised
Code, 7) it stems from an appropriation proceeding. “[Iin a criminal case there must be a
sentence which constitutes a judgment or final order which amounts “to a disposition of the
cause’ before there is a basis for appeal.” State v. Chamberlain (1964), 177 Ohio St. 104, 106-
07. Tor criminal defendants, “the final judgment is the sentence.” Stafe v. Danison, 103 Ohio
Si.3d 127, 2005-Ohio-781, at 16, citing Columbus v. Taylor (1988), 39 Ohio S1.3d 162, 165, See
State v. Bedford, 9" Dist. No. 24431, 2009-Ohio-3972, at {8-11 (a void judgment means there is
no final, appealable order).

Absence of a sentence means that a conviction is not final. State v. Henderson (1979), 58
Ohio St.2d 171, 178-79. In the context of a guilty plea, this Cowrt held in Henderson that
Crim.R. 32 requires a sentencing for there to be a final adjudication on the merits. Id. at 178.
This Court analogized that rule to “the general rule that a senlence must be pronounced before
the process of appellate review can be instituted.... [To require anything less than a tinal
judgment of conviction would be as precarious as permitting an appeal prior to judgment.” Id.
Similarly, when a trial court fails to comply with Crim.R. 32(C), this Court held that the entry
was not a (inal, appealable order and therefore not appealable. State ex. rel. Culgan v. Medina
Cty. Court of Common Pleas, 119 Ohio St.3d 535, 2008-0hio-4609, at 19-10.

In the instant case, Mr. Fischer’s original sentence was void, because it failed to properly
advise him of postrelease control. The cffect ol a void sentence is “as though such proceedings
had never occurred; the judgment is a mere nullity and the parties arc in the same position as if
there had been no judgment.” Romito v. Maxwell (1967), 10 Ohio St.2d 266, 267-268. Because
Mr. Fischer’s original sentence was void, that sentencing should have becn treated as thought it

never occurred. Because there was no valid sentencing, Mr. Fischer’s conviction was not final.



As a result of there being no final judgment, subject-matter jurisdiction was never
conlerred on the court of appeals via a final, appealable order. Therefore, the Ninth District
Court of Appeals lacked subject-matter jurisdiction in its (irst review of Mr. Fischer's case. That
appeal should be considered a nullity in reviewing Mr. Fischer’s instant appeal, which is his first
direct appeal as ol right from a valid sentence.

2. Tt is not invited error for a criminal defendant to take a direci appeal as of right from a void

sentence when only subsequent clarifications of the law bring to light the void natwre of that
sentence.

The doctrine of invited error holds that “a party is not entitled to take advantage of an
error thal he himself invited or induced the court to make.” State ex. rel. Kline v. Carroll, 96
Ohio St.3d 404, 2002-Ohio-4849, at 427, citing Lester v. Leuck (1943), 142 Ohio St. 91,
paragraph onc of the syllabus. However, this Couwrt has beld that the invited-error doctrine
should not be applied when there is a question of the reviewing cour’s subject-matier
jurisdiction. Id. In Kline, it was a question of challenging the assignment and transfer of a case,
which this Court found to be “an attack on the subject-matter jurisdiction of the transferce
court.” 1d. C.£f. Davis v. Wolfe, 92 Ohio St.3d 549, 552, 2001-Ohio-1281, superseded by statute
as to holding not at issue, R.C. 2951.09, as recognized in State v. Breckenridge, 10" Dist. No.
09AP-95, 2009-Ohio-3620, at §7 (the issue of subject-matter jurisdiction in state habeas cannot
be waived and can be raised anytime).

Iikewise, Mr. Fischer’s proposition of law chatlenges the subject-matter jurisdiction of
the court of appeals in his original direct appeal. While Mr. Fischer did take a direct appeal from
his first "sentencing”. he had no way to know that his sentence was void. This Court’s
clarification of the law in Bezak and subsequent, related cases, shone a light on postrelease

control adviscments. Mr. Iiischer initiated a direct appeal because he acquicsced in the trial

6



court’s summation that he had been convicted through a proper sentencing procedure.  But
“invited error must be more than mere ‘acquiescence in the trial judge’s erroncous conclusion.”
State v. Campbell, 90 Ohio St.3d 320, 324, 2000-Ohio-183, citing Carrothers v. Hunter (1970),
23 Ohio St.2d 99, 103. Applying this Cowrt’s holding in Kline, the invited-error doctrine should
not be applied to bar Mr. Fischer in the instant appeal.

C. The Law-of-the-Case Doctrine Is Not a Bar to Trial Issues Raised in a Subsequent
Appeal When the First Appeal Was Invalid.

The law-of-the-case doctrine requires that decisions of a reviewing court in a case remain
the faw of the case on the legal questions involved in subsequent proceedings at the trial and
reviewing levels. State ex. rel. Dannaher v. Crawford, 78 Ohio St.3d 391, 394, 1997-Ohio-72,
citing Nolan v. Nolan (1984), 11 Ohio St.3d 1, 3. The doctrine precludes litigants from making
arguments at retrial that cither were or could have been fully litigated in a first appeal. ld., citing
Hubbard ex rel. Creed v. Scaudine, 74 Ohio S$t.3d 402, 404-05, 1996-Ohio-174. Accord Hopkins
v. Dyer, 104 Ohio St.3d 461, 2004-Ohio-6769.

The Ninth District Court of Appeals improperly relied on the law-ol-the-case doctrine in
refusing to review the merits of Mr. Fischer’s subsequent direct appeal. State v. Fischer, _18}
Ohio App.3d 758, 760-61, 2009-Ohio-1491, at §4-8. “the doctrine jof law-of-the-casc] is
considered to be a rule of practice rather than a binding rule of substantive law and will not be
applied s0 as to achieve unjust results.” Nolan, 11 Ohio St.3d at 3. The doctrine should not be
applicd “as a sword which may be employed as an instrument of oppression and injustice.”
Gohman v. City of St. Bernard (1924), 111 Ohio 5t 726,‘73’()—31, overruled on other grounds by
New York Life Ins. Co. v. Hosbrook (1935), 130 Ohio St. 101, 106. Morcover, the doctrine does
not apply to decisions that the court had no jurisdiction to make on the former review. Russell v.

Fourth Nat. Bank (1921), 102 Ohio St. 248, 263-64. “[A] lack of subject-matter jurisdiction



prevails over even the law-of-the-case doctrine.” Worell v. Cowrt of Common Pleas (Sept. 21,
1993), 4™ Dist. No. 1506, 1993 Ohio App. LEXIS 4571, rev’d on other grounds, 69 Ohio St.3d
491.

ere, application of the law-of-the-casc doctrine would lead to unjust resulls, as Mr.
Fischer would be denied his only direct appeal as of right from a valid sentence. Because Mr.
Fischer’s first dircct appeal was invalid as it stemmed from a void sentence, there is no law of
the casc to apply. The court of appeals lacked jurisdiction to review Mr. Fischer’s conviction, as
there was no final, appealable order. Thercfore, this Court must review Mr. Fischer’s appeal as
his first appeal as of right from his only validly imposed sentence.

1. There is no reasonable expectation of finality in a void sentence.

When a sentence is void, there is no reasomable, legitimate expectation of {inality.
Simpkins, at 936, citing United Stutes v. Crawford (C.A. 5 1985), 769 I'.2d 253, 257-58; Jones v.
Thomas (1989), 491 U.S. 376, 395. Because the sentence lacks statutory authority and 1s invalid,
no expectation of finality triggers double jeopardy or due process protections. Jordan, at 125,
citing Beasley, at 75. The law-of-the-case doctrine is a practice rule designed to protect against
endless litigation. Hopkins, at §15. Because the doctrine exists to protect cascs from being
litigated again and again, it relics on a presumption of finality.

Here, Mr. Fischer’s first appeal had no finality. Because his original “scatence”™ was
void, no expectation of {inality attached to it. Likewise, the court of appeals lacked jurisdiction
to review his case. The lack of finality bled from Mr. Fischer’s void sentence into his appeal,
rendering it invalid. As the first direct appeal lacked any validity, finality is not implicated and

law-of-the-case does not apply.



2. The Ninth District Court of Appeals’ subscquent decisions support the instant proposition of
law.

Since it affirmed Mr. Fischer’s conviction, the Ninth District Court of Appeals has
changed its position on the legal effcct of a void sentence on subsequent appeals. When the
Ninth District decided Mr. Fischer’s direct appeal [rom his resentencing hearing, it considered
Mr. Fischer’s first direct appeal to be a valid one. Fischer, 181 Ohio App.3d at 760-61. ‘The
court relied on its carlier decision in State v. Orfega, 9™ ist. No. 08CA009316, 2008-Ohio-
6053, in which the defendant was prevented from arguing trial issues his direct appeal from a
postrelease control resentencing hearing. The £ ischer courl held that Mr. Fischer’s first appeal
created law-of-the-case, which could not be overturned in “subsequent arguments” in a second
appeal. Id. at 761.

Subsequently, this Court issued its decision in Boswell, which held that a motion to
withdraw a plea when a defendant has been given a void sentence must be considered a
presentence motion. Boswell, at syllabus. In light ol Boswell, the Ninth District decided Stare v.
Holcomb, 9" Dist. No. 24287, 2009-Ohio-3187, which reviewed the denial of a motion to correct
a sentence for failure to properly impose postrelease control. Id. at 43. ‘The Holcomb court held
that the defendant’s motion for a sentence correction should be treated as a presentence motion,
rather than be reclassified as a posteonviction petition. Id.

Following Holcomb, the Ninth District vacated a void judgment and remanded a case for
a new senlencing hearing in light of improper postrelcase control adviscments. Bedford, 2009~
Ohio-3972. "The court found that the postrelease control mistake not only rendered the sentence
void but deprived the appellate court of jurisdiction. Id. at §9-11. For that reason, Bedford
recognized that it had to treat the sentencing as though it never occuwrred. Id. at Y10.

“Accordingly, since the trial court’s journal entry is void because 1t included a mistake regarding
; £
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postrelease control, this Court concludes there is no final, appealable order.” Id. at §t1. The
court of appeals then applicd the same ruling to numerous, lactually similar subsequent cascs’ .

Finally, the Ninth District decided Stafe v. Harmon, o Dist. No. 24495, 2009-Ohio-
4512, which all but overruled its earlier decision in Fischer. The Harmon court, relying on this
Cowrt’s decision in Culgan, reviewed the merits of an appeal from a postrelease control
resentencing, even though the defendant originally took a direct appeal {rom his void scntence.
Id. at §2-3, 7. The /larmon court held that “regardless of whether a defendant has already
appealed his conviction, if the order from which the first appeal was taken is not final and
appealablc, he is entitled to a new sentencing entry which can itself be appealed.” 1d. at §6. The
Harmon court recognized that this Court has not explicitly made a connection between the logic
in Culgan and postrelease control cases, but “the logic inherent in recent Supreme Court cases
involving postrelease control leads to a similar result.” 1d

Applying that same logic to the instant case, Mr. Fischer’s void sentence was a legal
nullity, rendering his direct appeal invalid. Because there was no sentencing to create the
necessarily final, appealable order required by R.C. 2953.02, the court of appeals lacked subject-
matter jurisdiction to rule on Mr. Tischer’s first direct appeal. Therefore, the court of appeals
was not bound by its prior decision under the law-of-the-case doctrine in reviewing Mr. Fischer’s

instant direct appeal.

"'State v. Whttekomc " Dist. No. 09CA009581, 2009-0Ohio-6504; State v. Miller, ot Dist. No.
24692, 2009-0Ohio-6281; Staie v. Horne, o Dist. No. 24691, 2009-Ohio-6283; State v.
Sammons, 9" Dist. No. 24724, 2009- Ohio-5166; State v. Weseman, 9" Dist. No. 24588, 2009-
Ohio-3168; State v. Roberison, o Dist. No. 07CA0120- M 2009-Ohio-5052; State v. Smith, gt
Dist, No. 24677, 2009-Ohio- 4863, State v. Pirovolos, 9" Dist. No. 08CA0087-M, 2009- Oh]o-
4422; State v. Pereziaraos, o Pist. No. 24474, 2009-Ohio-4170, State .LSommerWHe 9" Dist.
No. 24427, 2009-Ohio-4160; State v. Morion, 9h Dist. No. 24531, 2009-Ohio-4168.
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a. Other courts of appeals agree with Mr. Fischer’s proposition
of law.

In State v. Jordun, 8% Dist. No. 91869, 2009-0hio-3078, the Lighth District Court of
Appeals heard a casc stemming from a postrelease conlrol resentencing.  ‘The defendant in
Jordun, like Mr. Fischer, took a direct appeal from his original void sentenee, then filed a motion
for resemencing and ook a direct appeal from his valid sentence. Id. a §4-8. Although the Statc
claimed that Mr. Jordan’s arguments were barred by res judicata because of his lirst appcal, the
Jordan court disagreed. Id. al §12. Acknowledging that Mr. Jordan’s first sentence was void,
the court decided that “it is as if appellant’s initial sentence and the issues he raiscd in his lirst
appeal related Lo his sentence do not exist.” 1d.

The Jordan decision, coupled with Harmon, signal a change in how Ohio’s courts of
appeals are treating direct appeals that stem from postrelease control resentencing hearings.
Without a ruling from this Court, lower appellate courts will be left (o rﬁake their own
conclusions as to the affect ol a void sentence on subsequent appeals. Clarification by this Court

in the instant case will avoid future inconsistent results.

appeal was invahd.

This Court declined to apply res judicata to void sentences. Simpkins, at 430 The
Simpkins Court recognized that res judicata is a doctrine of “fundamental and substantial
justice,” and it should not be used to allow the State to “bind the people or the court o an
unlawlul or otherwise void sentence by failing to appeal it correctly.” Id. at 25, 28. Res
judicata operates only to prevent defendants from raising claims that “[were] raised or could
have been raised by the defendant at the trial, which resulted in that judgment of conviction,

or on appeal from that judgment.” State v. Perry (1967), 10 Ohio St.3d 175, paragraph nine ol



the syllabus, emphasis added. A judgment of conviction must inciude the sentence to be a final
appealable order under R.C. 2505.02. Baker, at $17.

ln Mr. Fischer’s case, there was no valid judgment of conviction until after his
resentencing hearing.  His original judgment of conviction lacked a valid sentence, which
resulted in no final, appealable order. Res judicata is intended to preclude the cumulative
litigation of issucs that could have been raised in an earlier proceeding. But res judicata requires
a judgment of conviction in order to apply. As therc was no valid judgment of conviction when
M. Tischer took his first direct appeal, res judicata does not apply to bar him from litigating his
trial issues on appeal now. |

CONCLUSION

M. Fischer's first sentence was void, because it lacked a statatorily required postrelease
control advisement. His void sentence did not create a final, appealable order. Without the final,
appealable order required by R.C. 2953.02, the court of appeals lacked subject-malter
jurisdiction to decide his first appeal. Mr. I'ischer’s resentencing was his first valid sentence;
therefore. his sccond direct appeal must be treated as his only divect appeal as of right. As such,
M. Fischer must be allowed to litigate any and all trial issues cognizable on divect appeal. This
Court must reverse and remand this case to the Ninth District Court of Appeals for a review of
the merits of Mr. Fischer’s appeal.

Respectlully submitied,

OFFICE OF THE OIIIO PUBLIC DEFENDER

Asmsta.n& State Public Defender
Counsel ol Record
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DECISION AND JOURNAL ENTRY
DICKINSON, Presiding Judge.
INTROPUCTION '

[*P1] A jury convicied Joseph Bedford of domestic
violence and disrupting public services, which are felo-
nies of the fourth degree. At his sentencing hearing, the
trial court told him that his sentence would be two years
in prison "with a period of three years . . . mandatory
post-release control . . . ." It then wrote in its journal en-
try that, as part of Mr. Bedford's sentence, he "may be

supervised by the Adult Parole Authority afler [he]
leaves prison . . . for a mandatory Three (3} years as de-
termined by the Adult Parole Authority." Mr. Bedford
has appealed his convictions, assigning five errors. Be-
cause the trial court made a mistake in its journal entry
regarding post-release control, the journal entry is void.
[¥*2] This Court, therefore, exercises its inherent power
1o vacate the void judgment and remands for a new sen-
tencing hearing.

FINAL APPEALABLE ORDER

[#P2] The Ohio Constitution restricls an appeliate
court's jurisdiction over trial court decisions to the re-
view of final orders. Qhio Const. Art. 1V, § 3(B)(2). "{1In
order to decide whether an order issued by a trial court in
a criminal proceeding is a reviewable {inal order, appel-
late courts shoald apply the definitions of ‘final order'
contained in R.C 2505.02." State v. Muncie, 91 Ohio St.
3d 440, 444, 200] Ohic 93, 746 N.E.2d 1092 (2001).
"An order is a final order that may be reviewed, al-
firmed, modificd, or reversed, with or without retrial, {if]
it is . . . Jaln order that affects a substantial right in an
action that in effect determines the action and prevents a
judgment." R.C. 2505.02(B)(1).

[*I3] The Ohio Supreme Court has held that "a
judgment of conviction qualifies as an order that ‘affects
a substantial right' and 'determines the action and pre-
vents a judgment' i favor of the defendant.” Stafe v.
Baker, 119 Ohio §1. 3d 197, 2008 Ohio 3330, 893 N.E.2d
163, af PO. 1t has further held that "[a] judgment of con-
viction is a finat appealable order under R.C. 2505.02 {if]
it sets forth [*#3] (1) the guilty plea, the jury verdict, or
the finding of the coust upon which the conviction is
based: (2) the sentence; (3) the signature of the judge;
and (4) entry on the journal by the clerk of court.” Id. at
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syllabus. The trial court's jownal entry sets forth the
jury's verdict and Mr. Bedford's senience, has the judge's
signature, and was ¢nlered by the clerk of courts. Ac-
cordingly, it appears, on its face, to be a final, appealable
order.

POST-RELEASE CONTROL

[*P4] Section 2967.28(C) of the Ohio Revised Code
provides that "[ajny senience to a prison term for a fel-
ony of the third, fourth, or fifth degree that is not subject
to division (B)(1} or (3) of this section shall include a
requirement that the offender be subject to a period of
postrelease control of up to three years after the of-
fender's release from imprisonment, if the parole board . .
. determines that a period of post-release control is pec-
essary for that offender” Similarly,  Secrion
2029 14¢F)(2) provides that, "[i[f a court imposcs 2
prison term for a felony of the third, fourth, or fifth de-
gree . . ., it shall include in the sentence a requircment
that the offender be subject to a period of post-relcase
control after [*#4] [his] release from imprisonment, in
accordance with [Section 296728, il the parole board
determines that a period of post-release control is neces-
sary." In addition, Seection 2929.19(B)(3)(d) provides
that, "if the sentencing court determines . . . that a prison
term is necessary or required, [it] shall . . . [n]otify the
offender that {he] may be supervised under section
2967.28 of the Revised Code after [he| leaves prison if
[he] is being sentenced for a felony of the third, fourth,
or {ifth degree . .. ."

[*P5] At the sentencing hearing, the trial court told
Mr. Bedford that it was imposing a mandatory threc-year
period of post-release control, and it wrote in ifs journal
entry that he "may" be supervised "for a mandatory three
(3) years." Under Section 2967.28(C), however, the pa-
role board has discretion to impose up to three years of
post-release control for felonies of the fourth degree that
are not felony sex offenses. The court apparently thought
that Mr. Bedford fell within an exception under Secfion
2967.28(B)(3), which provides that three years of post-
release control is mandatory "{flor a felony of the third
degree that is not a felony sex offense and m the com-
mission of which [##5] the offender caused or threat-
cned physical harm to a person.” The courl stated at the
sentencing hearing that, "[blecause there was harm or
threat of harm,” Mr. Bedford's post-release control "will
be . .. mandatory.”

{#*P6] The physical harm exception, however, only
applies to felonies of the third degree. Because Mr. Bed-
ford was convicted of two felonies of the fourth degree,
it did not apply to him. Accordingly, the trial court im-
oroperly told Mr. Bedford that he was subject to manda-
tory post-release control and improperly wrote that in its
journal entry.

[*P7] 1In State v. Simpkins, 117 Ohio St 3d 420,
2008 Ohio 1197, 884 N.E.2d 568, the Ohio. Supreme
Court held that, "[ijn cases in which a defendant is con-
victed of, or pleads guilty to, an offense for which
postrelcase control is required but not properly included
in the senience, the sentence is void . .. " Id. at syllabus.
It noted that "no court has the authority to substiiute a
different sentence for that which is required by law." Id
af 20. Tt, therclore, conchided that "a sentence that docs
not conform to statutory mandales requiring the imposi-
tion of postretcase control is a nullity and void . . . ." /d.
al P22,

[*P8] Because the trial court made a mistake [**6]
regarding post-releasc control in its journal entry, Mr.
Bedford's sentence is void. This Courl notes that "[a]
court of record speaks only through its journal and not by
oral pronouncement or meye written minute or memo-
randum.” Schenley v. Keuth, 160 Ohio St 109, 113
N.E.2d 625, paragraph one of the syllabus {1953). Ac-
cordingly, not only is Mr. Bedford's sentence void, it
follows that the journal eniry in which the court at-
tempted to impose that sentence is also void.

JURISDICTION REVISITED

[¥P9] Having concluded that the trial court's jour-
nal entry is void, this Court must determine the effect of
that conclusion. In particular, this Court must determine
whether it can consider Mr. Bedford's assignments of
error regarding his convictions in this appeal or whether
it must wait to consider them following a valid journat
eniry.

[*P10] "The effect of determining that a judgment
is void is well established, It is as though such proceed-
ings had never occurred; the judgment is a mere nullity
and the partics are in the same position as if there had
been no judgment." State v. Bloomer, 122 Ohic St. 3d
200, 2000 Ohio 2462, at P27 (quoting State v. Bezak,
114 Ohio St 3d 94, 2007 Ohio 3250, at P12, 868 N.E.2d
967). Taking the Supreme Court [*¥7] at its word, this
Cowrt must act as if the jourpal eniry containing Mr.
Bedford's void sentence "had never occurred” and "as if
there had been no judgment." Jd. (quoting Bezak, 114
Ohio St. 3d 94, 2007 Ohio 3250, at P]12, 868 N.E2d
967). This Court, therelore, must reevaluate its jurisdic-
tion over the appeal in light of the fact that “there hals]
been no judgment." Id (quoting Bezak, 114 Ohiv St 3d
94, 2007 Ohio 3250, at P12, 868 N.E2d 96]).

[*P11] As noled previously, the Ohio Constitution
restricts an appellate cowrt's jurisdiction over wial court
decisions to the review of final orders. Ohio Const, Art.
IV, § 3(B)¢2). While a judgment of conviction qualifies
as a final order if it contains the requircments ideniified
in State v. Baker, 119 Ohio St. 3d 197, 2008 Ohio 3330,
893 N E. 24 163, if there has been no judgment then there
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is no final order. Accordingly, since the trial court’s jour-
nal entry is void because it included a mistake regarding
post-release control, this Court concludes there is no
finat, appealable order. To the extent that this Courl’s
decision in Srtate v. Vu, 9th Dist Nos. 07CAG094-M,
G7CADDO5-M, 07CA0096-M, 07CA0I07-M, 07CACIOE-
M. 2000 Ohkio 29453, is inconsistent with thai conclusion,
it is overruled.

INHERENT POWER OF THE COURT

[#P12] Although the trial court's [**8] void journal
entry may not be a final, appcalable order, that does not
end this Courl's analysis. While this Court may not have
jurisdiction under Section 2505.02(B), the Ohio Supreme
Court has "recognized the inherent power of courts to

vacate void judgments." Cincinnati Sch. Dist. Bd. of

Echue. v. Hamilton County Bd. of Revision, 87 Ohio St. 3d
363, 368, 2000 Ohio 452, 721 N.E.2d 40 {2000}, "A
court has inherent power Lo vacate a void judgment be-
cause such an order simply recognizes the fact that the
judgment was always a nullity." Van DeRyt v Van
DeRyt, 6 Ohio St 2d 31, 36 (1966). If an appellate court
is exercising its inherent power to vacatc a void judg-
ment, it does not matter whether the notice of appeal was
timely filed or whether there is a final, appealable order.
Card v. Roysden, 2d Dist. No. 95 C4 108, 1 06 Chip
App. LEXIS 2309, 1996 WL 303571 at *1 (June 7, 1996);
see Reed v. Montgomery County Bd. of Mental Retardo-
tion and Developmental Disabilities, 10th Disi. No.
G4APEID-1490, 1995 Ohio App. LEXIS 1755, 1995 WL
250810 at *3 (Apr. 27, 1993} {concluding that, if an en-
try is void ab initio, "[w]hether or not the . . . entry con-
stitutes a final appealable order does not affect appel-
lant's ability to appeal the matter.”).

[*P13}]  Lxercising this Court's inherent [**9]
power to vacate the trial court's void judgment is Consis-
tent with the instructions of the Chio Supreme Court. In
Staie v. Jordan, 104 Ohio St. 3d 21, 2004 Ohio 6083,

817 N.E2d 8§64, it held that, "[if} a trial cowrt fails to -

notify an offender about postrelease control . . . it fails to
comply with the mandatory provisions of RC.
2929 19¢B)(3)(c) and (d), and, therefore, the sentence
must be vacated and the matter remanded to the trial
court for resentencing.” I2. at paragraph two of the sylla-
bus. In State v. Simpkins, 117 Ohio St 3d 420, 2008
Ohio 1197, 884 N.E.2d 368, it noled that, "|blecanse a
sentence that does not conform to statutory maadates
requiring the imposition of postreiease control is a nullity
and void, it must be vacated.” Jd. ar P22. Furthermore, in
Siote v. Foster, 109 Ohic §1.3d 1, 2006 Ohio 856, 845
N.E.2d 470, it noted that, "[if] a sentence is deemed void,
the ordinary course is to vacate that sentence and remand
to the trial court for a new sentencing hearing." fd. at
P103 (citing Jordan, 104 Ohio St 3d 21, 2004 Ohio
5085, at P23, 817 N.E.2d 864).

{¥P14] Although this Court has inherent power Lo
vacate a void judgment, its power is limited to recogniz-
ing that the judgment is a nullity. It does not have author-
ity to consider the merits of Mr, Bedford's  [**10] ap-
peal. See Steel Co. v. Citizens for a Better Env'y, 323 U5,
83, 95, 118 8. Ct. 1003, 140 L. Ed 2d 210 (1998) (noting
that, if the trial court's action exceeds its jurisdiction, "we
have jurisdiction on appeal, not of the merits but merely
for the purpose of correcting the error of the lower court .
.. ") (queting Arizonans for Official English v. Arizong,
520 U.S 43, 73, 117 5 Ct 1055, 137 L. Ed 2d 170
(1997)).

CONCLUSION

[“P15] Because the trial court's journal catry In-
cluded a mistake regarding post-release conirol, it is
void. This Court exercises its inherent power 1o vacale
the joumal entry and vemands this matler to the trial
court for a new sentencing hearing,

Judgment vacated,
and cause remanded.
There were reasonalile grounds for this appeal.

We order that a special mandate issue out of this
Couri, directing the Court of Common Pleas, County of
Summit, State of Ohio, Lo carry this judgment into execu-
tion. A cerlified copy of this journal entry shall constitute
the mandate, pursuant to App. K. 27.

Immediately upon the fiting hereof, this document
shall constitute the journal eniry of judgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run
App.R. 22(E). The Clerk of the Court [**11] of Appeals
is instructed to mail a notice of entry of this judgment 1o
the parties and to make a notation of the mailing in the
docket, pursuant to App. R 30.

- Costs taxed equalty both parties.
CLAIR E. DICKINSON
FOR THE COURT

CONCUR BY: WHITMORE; BELFANCE

CONCUR
WHITMORE, J.
CONCURS, SAYING:

[*P16] I concur with the majority opinion. | write
separately to address this Cowt's decision in State v. ¥,
Oth Dist. Nos. 07CA0094-M, 07CAQ095-M, 07CAD096-
M, 07CA0I07-M & 07CA0I08-M, 2009 Ohio 2945. Vu
presented this Court with several codefendants who, ac-
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cording to the Ohio Supreme Court's recent decisions,
had void sentences because the trial court improperly
advised them about post-release control. This Courf's
decision to review the sufficiency of the evidence sup-
porting their convictions assured the defendants that the
findings of guill that held them in prison were supported
by sufficient evidence.

[*P17] Unfortunately, in Fu, as in this case, the
trial couwrt's improper post-release controi notification
“leads [**12] to a more serious problem, for a defendant
may be caught in limbo. Unless a defendant in prison
were to seck mandamus or procedendo for a trial court 10
prepare a new entry, appellate review of the case wouid
be impossible." Stafe v. Baker, 119 Ohio 51.3d 197, 2008
Ohic 3330, at P16, 893 N.E.2d 163. Vu addressed the
Supreme Cowt's concern for a defendant caught in
limho, a valid concem, as this Court has aleady re-
viewed cases where a defendant sat in prison for many
months waiting to be resenlenced following reversal be-
cause of an improper post-rclease control motification.
See, e.g., State v. Roper, 9th Disi. No. 24321, 2009 Ohio
3183

[*P18] This Court's holding loday is a logical ex-
tension of our decision in Stare v. Holcomb, 9th Dist. No.
24287 2000 Ohio 3187. 1t follows, therefore, that this
Court cannot review the sufficiency of the evidence be-
cause there is no final arder to review. | reluctantly agree

that Vo must be overruled on that point. Of course, if the
defendant's sentence were voidable, rather than void, the
result in this case, and many others, would be different.
The Supreme Court has held to the contrary, however,
and the fear the Supreme Court explained in Baker that
defendants will |*#13] be "caught in Hmbo" applies with
cqual force here. Baker at P16.

[*P19] 1 encourage the trial court in this case, and
others like it, to seatence the defendant as quickly as
possible. In appropriate cases, a trial court may wuiilize
the remedy set Torth in £.C. 2929197 to add the missing
notification to the defendant's sentence witheut holding
another full sentencing hearing. Whatever method s
used to impose a proper sentence, if a defendant desires
to appeal, the defendant can file a new appeal and ask
this Court to transfer the briefs to ihe new appeal and
consider it in an expedited manner. See, eg., Stuie V.
Miller, Oth Ixst. No. 06CA0046-M, 2007 Ohio 1353, at
P20.

BELFANCE, J.
CONCURS, SAYING:

[¥*P20] 1 concur. 1 write separately Lo note that |
also share the concerns expressed by Judge Whitmore in
her concurring opinion.
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OPINION BY: DONNA J. CARR
OPINION

DECISION AND JOURNAL ENTRY
Dated: January 15, 2003

This cause was heard upon the record m the trial
court. Fach error assigned has been reviewed and the
foilowing disposition is made:

CARR, Judge.

Appellant, London K. Fischer, appeals the decision
of the Swnmit County Courl of Common Pleas, which
found him guilty of aggravated robbery, aggravated bur-
glary, felonious assault, and having a weapon while un-
der disability, with a gun specification for all counts.
This Court alfirms. :

L

On June 25, 2001, appellant was arrested and
charged for criminal activity that took place on June 24
and June 25, 2001. On July 9, 2001, a grand jury indicted
appellant on three counts of aggravated robbery in viola-
tion of R 2911.01(4)(1), two [*2] counts of aggra-
vated burglary in violation of R.C. 29/1.71(4)(2}, and
one count ol felonious assault in vielation of R.C.
2903.11, one count of intimidation of crime victim or
witness in violation of RC 2027.04. All seven counts
had comvesponding firearm specifications in violation of
R 29471145, Appellant entered a not guilty plea to all
counts in this indictment.

{m September 19, 2001, the grand jury retwrned a
supplemental indictment adding one count of having a
weapon while under disability in violalion of R.C.
2023.13. This count also had a corresponding firearm
specification in violation of RC. 204/ 145, Appeilant
entered a not guilty plea to this supplemental count.

A jury trial commenced on January 29, 2002, During
jury selection, the defense counsel raised discrimination
issues with respect to the State's two peremptory strikes.
The trial court allowed the peremptory strikes. The jury
returned its verdict on February 1, 2002, finding appei-
lant guilly of one count of aggravated robbery with a
firearm specification, [*3] two counts of aggravated
burglary with firearm specifications, one count of feleni-
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ous assault with a firearm specification, and one count of
having a weapon while under disability with a firearm
specification. The jury found appellant not guilty to two
counts of aggravated robbery and one count of intimida-
tion of erime viclim or witness.

On February 4, 2002, the trial court held appellant's
sentencing hearing. The court sentenced appeliant to the
mandatory 3-year sentence on two of the firearm specifi-
cations, to be served consecutively. Appellant was also
sentenced to eight years on the aggravated robbery count,
eight years on each of the aggravated burglary counts,
seven years on the felonious assauit count, and one year
on the having a weapon under disability count. Appel-
lant's sentences were to run concurrent to oné another,
but consecutively to the fircarm specification counts, for
a total of fourteen years in prison.

Appellant timely appealed and sets forth five as-
signments of error for review.

Il.
FIRST ASSIGNMENT OF ERROR

"APPELLANT'S CONVICTIONS OF AGGRA-
VATED ROBBERY, AGGRAVATED BURGLARY,
AND FELONIOUS ASSAULT REGARDING ERIC
PATTEN WERE CONTRARY TO THE [*4] MANEK
FEST WEIGHT OF THE EVIDENCE."

SECOND ASSIGNMENT OF ERROR

"APPELLANTS CONVICTION OF AGGRA-
VATED BURGLARY REGARDING LAIRD STREET
WAS CONTRARY 10 THE MANIFEST WEIGHI OF
THE EVIDENCE."

THIRD ASSIGNMENT OF ERROR

"APPELLANT'S CONVICTION OF HAVING A
WEAPON WHILE UNDER A DISABILITY WAS
CONTRARY TO THE MANIFEST WEIGHT OF THE
EVIDENCE."

In his first three assigmments of ervor, appellant ar-
gues that his convictions were against the manifest
weight of the evidence. This Court disagrees.

In reviewing whether a conviction Is against the
manifest weight of the evidence, this Courl reviews the
éntire record and "weighs the evidence and all reasonable
inferences, considers the credibility of witnesses and
determines whether in resolving conflicts in the evi-
dence, the jury clearly lost its way and created such a
manifest miscarriage of justice that the conviction must
be reversed and a new trial ordered." State v. Martin
(1083}, 20 Ohio App. 3d 172, 175, 20 Ohio B. 215, 485
N.E.2d 717. Furthermore, "the discretionary power 1o
erant a new trial should be exercised only in the excep-

tiona! case in which the evidence weighs heavily against
the conviction.” Id.

In [*5] the instant case, appellant was convicted of
one count of aggravated robbery in violation of R.C.
2011.01¢{4)(1), which provides that "no person, in at-
tempting or committing a theft offense, *** or in fleeing
immediately after the attempt or offense, shall ¥** have
a deadly weapon on or about the offender's person or
under the offender's contro! and either display the
weapon, brandish it, indicalc that the offender possesses
it, or use il [.]" Appellant was also convicted of two
counts of aggravated burglary in violation of RC.
2001.11¢4)¢2), which provides:

"no person, by force, stealth, or deception, shall
trespass in an occupied structure *** when another per-
son other than an accomplice of the offender is present,
with purpose to commit in the structure *** any criminal
offense, if *#* the offender has a deadly weapon **¥ on
or about the offender's person or under the offender's
control,"

Appellant was also convicted of one count of feloni-
ous assault in violation of R C. 2903.117, which provides,
in relevant part, that "no person shull knowingly ***
cause physical harm to another *** by means of a deadly
[*6] weapon {.]" Lastly, appellant was convicted of one
count of having a weapon while under disability in viola-
tion of & 2023.]3, which provides, in relevant part:

“unless relicved from disability as provided in sec-
tion 292314 of the Revised Code, no person shall know-
ingly acquire, have, carry, or use any firgarm *** if ***
the person *** has been adjudicated a delinquent child
for the commission of an offense that, if committed by an
adult, would have been an offense involving the illegal
possession, use, sale, administration, distribution, or traf-
ficking in any drug of abuse."

Appellant contends that the manifest weight of the
evidence does not support his convictions because there
were conflicts in evidence and testimony during his trial.
Specilically, appellant challenges the credibility of the
vietims, as well as the police officers, because all their
testimonics are contradictory to appellant's story.

At trial, all the victims testified conceming appel-
lant's independent crimes against them. Mr. Tolbert testi-
fied that appellant, pointing a gun at Tolbert, forced his
way into ‘Tolbert’s home, hit Tolbert across his right [*7]
cheek with the gun, and demanded money and car keys
fram Tolbert and his girlfriend. Tolbert further testified
that appellant cocked the gun and further threatened
Taolbert, but fled out the back of the house when Tolbert's
peighbor came and knocked on the front door. Telbert's
girlfiiend provided testimony that corroborated these
events. Both Telbert and his girlfviend identified appel-
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lant as their armed attacker from a photo array later
shown to them by Sergeant Callahan.

Mr. Palten also testified that appellani, holding a
eun, forced his way into Patien's home, poiated the gun
at Patten, and demanded money. Patten further testified
that appellant cocked the gun and threatened to kiil
Patten if he did not give appellant money. Paiten testilied
that he tried to reach for appellant's gun when he looked
away, a violent struggle ensued between them through-
-out the house, and appellant started firing the gun. Patten
sestified that appellant shot him through the right arm,
also accidentally shot himself, dropped the gun and fled
out of Patten's housc. Patten's girlfriend provided testi-
mony that corroborated these events.

- Over ten police officers, both patrolmen and detec-
tives, Lestified [*8] (o their involvement with one or both
of the Laird Street and Laffer Strect crime scenes. They
provided testimony and evidence that corroborated the
victims' testimonies concerning the separate attacks by
appellant. The State admitted into evidence, from both
crime scenes, the following exhibits: an andio tape of the
911 call from Tolbert, a video fape of Paften's house,
bullets and casings found in Patten’s house, BCT reports,

- photographs from the Laird Street crime scene and the
Laffer Street crime scene, Patten and appellant's bloody
clothes, hospilal medicat records of Paften's wound, the
gun used by appellant, GSR kits for both Patten and ap-
peliant, and the photo array from which Tolbert and his
girlfriend identified appetlant as their aftacker.

Appellant claims that he could not have been
Tolbert's attacker because he was at a bar at the time
Tolbert and his girlfriend were attacked. Although he
claims this alibi, appellant could not provide the name of
one person to verify his whereabouts or testify that they
witnessed appellant at the bar that night. Appellant also
asserts that he was at Patten's house the night Patten was
shot, but that Patten pulled a gun on him and attacked
[#9] him and any harm appeilant caused to Patien was
oul of self-defense. Appellant did not present any other
witnesses in his defense to corroborate his testimony.
Moreover, the State presented the resuits of the GSR kits
performed on appellant and Patien, which showed gun-
shot residue on the inside of appellant's hands and no
cunshoi residue on the inside of Patten's hands. This evi-
dence further corroborales the festimony that appellant
fired the gun and Patien did not fire the gun.

Furthermore, appellant admits o lying to the police
concerning both incidents. Appellant admits that he lied
when he told police he did pot know Toibert when he
was questioned about the Laird Street incident. Appellant
also lied when he fabricated a story to the police that he
was shot by a white male at a totally different location
than Patten’s house. When questioned by the State as to

why appellant would need to make up such a story it
Patten was really the perpetrator at Laffer Street, appel-
fant claims he was afraid to admil he was buying drugs
and he did not want to go to jail.

This Court notes that the testimony that the trial
court relicd on in reaching its decision was disputed by
appellant's testimony. [#10] Although the testimony
was conflicting, this Court declines to overturn appel-
lant's convictions because the irial cowt believed the
State's witnesses. [t is well recognized that matters of
credibility are primarily for the trier of fact. Stare v
DeHass (1967), 10 Ohio Sr.2d 230, 227 NE2d 212,
paragraph onc of the syllabus. In reviewing the trial
court's actions, this Court is mindful that, as the trier of
fact, "the [jury] is best able to view witnesses and ob-
serve their demeanor, gestures and voice inflections, and
use these observations in weighing the credibility of the
proferred testimony." Giwrbine v. Ghwrbine (1993), 89
Ohio App.3d 646, 659, 026 N.E2d 1017,

Appellant's convictions are not against the manifest
weight of the evidence merely becausc there was con-
flicting testimony before the jury. See Sigie v. Haydon
(Dec. 22, 1999), 9th Dist. No. 19004, 1999 (hio App.
LEXIS 6174, appeal not allowed {2000}, §8 Ohio St. 3d
1482 727 N.E 2d 132, ciling State v. Gilliam (Ang. 12,
1998), 9th Dist. No. 97 (4006757, 1998 Ohio App.
LEXIS 3668. At appellant's trial, the jury had ihe oppor-
lunity to observe all the witnesses' festimonies and weigh
the credibility of said testimonies; therefore, this [*11]
Court must give deference to the jury's decision. See
Berger v. Dare (1994), 99 Ohio App.3d 103, 106, 649
N.E2d 1316.

The jury clearly found the victims', police efficers’,
and other State's wilnesses' testimony more credible than
appellant's iestimony.

Upon careful review of the testimony and evidence
presented at appellant's trial, this Court cannot find that
the jury clearly lost its way and created such a manifest
miscarriage of justice that appellant’s convictions must
be reversed and a new trial ordered. This Court con-
cludes that appellant's convictions were not against the
manifest weight of the evidence. Appellant's first three
assignments of error are overruled.

FOURTH ASSIGNMENT OF ERROR

*IHE TRIAL COURT ERRED IN FAILING TO
GRANT APPELLANT'S CRIMINAL RULE 29 MO-
TION T DISMISS THE TWO AGGRAVATED
RURGLARY CHARGES, THE AGGRAVATED ROB-
BERY CHARGE, THE FELONIOUS ASSAULT
CHARGE, AND THE HAVING A WEAPON WHILE
UNDER A DISABILITY CHARGE FOLLOWING THE
CONCLUSION OF THE STATE'S CASE"
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In his fousth assignment of error, appellant argues
that the frial court erted in failing to grant his motion to
dismiss the charges against him. This Court disagrees.

[¥12] Crim.R. 29(A) provides that a trial coust
“shall order the entry of a judgment of acquittal *** if
the evidence is insufficient 1o sustain a conviction of
such offense or offenses." "A trial comrt may not grant an
acquittal by authority of Crim.R. 29(4) if the record
demonstrates that reasonable minds can reach different
conclusions as to whether each material element of a
crime has been proved beyond a reasonable doubt. In
making this determination, all evidence must be con-
strued in a light most favorable to the prosecution. ’ln
essence, sufficiency is a test of adequacy.™ (Citations
omitted.) State v. Manges, 9th Dist. No. 01 CAQ07850,
2002 Ohio 3193, 723,

This Court notes that sufficiency of the evidence
produced by the State and weight of the evidence ad-
vanced at triat arc legally distinct issues, Siale v
Thompkins (1997), 78 Ohio 51 3d 380, 386, 1997 Ohio
52, 678 N.£.2d 541. "While the test for sufficiency re-
quires a determination of whether the state met its barden
of production at trial, a manifest weight challenge ques-
tioms whether the state has met its burden of persuasion.”
State v. Guiley (Mar. 15, 2000y, 9th Dist. No 19600,
2000 Ohio App. LEXIS 969, citing Thompkins, 78 Ohio
St.3d ar 390 [*13] (Cook, I, concurring). However, this
Court has held that "because sufficiency is required to
take a case to a jury, a finding that a conviclion is sup-
ported by the weight of the evidence must necessarily
include a finding of sufficiency. Thus, a delermination
that [a] conviction is supported by the weight of the evi-
dence will ulso be dispositive of the issue of sufficiency.”
(Emphasis omitted.} State v. Roberts (Sept. 17, 1897),
9th Dist. No. 96 CADDE462, 1997 Ohio App. LEXIS
4255,

Therefore, this Court's determination above thal ap-
pellant's convictions are supported by the weight of the
evidence necessarily settles the issue that the trial court
had sufficient evidence before it from the Stale to pro-
hibit it from granling an acguittai upon appellant's re-
quest. The trial court did not err in denying appellant's
motion 1o dismiss the charges against him. Appellant's
fourth assignment of error is overruled.

FIFTH ASSIGNMENT OF ERROR

“THE TRIAL COURT ERRED IN FAILING TO
SUSTAIN THE APPELLANT'S BATSON CHAIL-
LENGE."

In his fifth assignment of error, appellant argues that
the trial court erred in failing to sustain his Batson chal-
lenge. This Court disagrees.

The Egual Protection Clouse of the [*14]  United
States Constitution prohibits purposeful discrimination
by the State in the exercise of its peremptory challenges
in order 1o exclude members of minority groups from
jury service. Batson v. Kentucky (1986), 476 U.5. 79, 89,
90 L. Ed 2d 69, 106 8 Cr. 1712, In State v. Phillips
(Nov. 1, 2000), 9th Dist. Nos. 99CADN7297, 99
CAQ07302, 2000 Ohio App. LEXIS 5051, this Court
summarized the three-part test from Batson used lo de-
termine if a peremplory challenge is impermissibly based
il race;

"First, the defendant must make a prima facie show-
ing that the state purposclully discriminated in exercising
a peremptory challenge to remove a prospective juror, To
demonsirate a prima facie case of purposcful discrimina-
tion, the defendant must demonstrate: (1} that members
of a cognizable racial group were peremptorily chal-
lenged, and (2) that all of the facts and circumstances -
rajse an inference that the State used ithe perempiory
challenges to exclude jurors o account of their race.

"Second, if the defendant makes a prima facie case
of diserimination, then the burden is allocated to the state
to then provide a race-neutral explanation. "The second
step of this process [*15] does not demand an explana-
tion that is persuasive, or even plausible, *** "Unless a
discriminatory intent is inherent in the prosecutor's ex-
planation, the rcason offered will be deemed race neu-
tral.™

"Thereafter, the trial court most determing whether
the proffered explanation by the State is credibly race-
neutral or instead a pretext for unconstitutional diserimi-
nation. 'In the typical peremptory challenge inquiry, the
decisive question will be whether counscl's race-neutral
explanation for a peremptory challenge should be be-
lieved. There will seldom be much evidence bearing on
that issue, and the best evidence often will be the de-
meanor of the attorney who exercises the challenge
Since the findings of the trial court are based in large part
upon the trial court's evaluation of credibility, reviewing
couris must accord such determinations great deference.
Therefore, the trial court's Tindings are evaluated under
the clearly crroneous standard of review." (Citations
omitted.)

In this case, the State made a peremptory challenge
to strike juror 10, an African American, from which the
following discussion ensued between counsel and the
Judge:

"My, Pierce: For cause?

"Ms. Haslinger: [*16] Mo, no. As a peremptory. I
want 1o bring this to the Court's attention before, the rea-
son why I'm doing it. Certainly according to State v.
Darton McEirath T don't have to indicate a reason unless
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# pattern is shown but [ will state one anyway for the
record.

*She's indicated she knows the defendant in this
case,

noRKK

"She feels uncomfortable in this case, and also the
fact that she indicated her boyfriend sold drugs. So that
would be my race-neutral reason.

"The Couwrt; All right. The record should reflect No.
10 is an African-American female.

"Mr. Pierce: Judge, for the record, 1 would make a
Batson Challenge to that, that burmp.

"Ms. Haslinger: Okay.

"The Court: She has enuncialed a race-ncutral rea-
son, several of them."”

The State also made a peremptory challenge to sirike
juror 14, an African American, in the following dialogue:

"Ms. Haslinger: *** | would indicate that I have no-
ticed Juror No. 14, who T anticipate will be on the panel,
is very inattentive. [ am concerned that she's not paying
attention.

"Also, 1 wonld indicate - -
*The Court: 1 have noticed that as well.

"Ms. Haslinger: - - she has a brother that was con-
victed of a robbery offense, which is a theft [*17] by
force. So that is concerning to me. She indicated that
there's a drug case pending now for counicrieit con-
trolled substances, and that's all [ would anticipate,
Tudge. :

"The Court: All right. The record should reflect that
Juror No. 14 is also African-American.

"All right. Amything further?

"Mr. Pierce: I just ask the Court to note my objec-
fiop to it on the grounds of Ratson for Juror No. 14 as
well."

The judge then asked counsel if they had any juror
chalienges for cause, both attorneys stated they had no
challenges for cause, and the judge proceeded to allow

the State 1o exercise its peremptory challenges against
Jurors 10 and 14,

As an initial matter, this Court notes that the trial
courl never made a determination that appellant set forth
a prima facie case of discrimination when he challenged
the Staic's peremptory challenges. Defensc counsel
merely objected to the challenges, but did not raise any
particular facts and/or circumstances from which to infer
discrimination. Nonetheless, the State provided facially
valid race-neutral reasons for striking the jurors in ques-
tion. "Once a prosecutor has offered a race-neutral ex-
planation for the peremptory challenges and the [*18]
court has ruled on the ultimate question of intentional
discrimination, the preliminary issue of whether the de-
fendant had made a prima facic showing becomes
moot." Phillips, quoting Hernandez v. New York (1991},
500 1.8 352,350, 114 L. Ed 24 395, 111 5 Cr. 1859.

Under a clearly erroneous standard of review, this
Court must give deference to the trial court’s determina-
lion of credibility because "the trial court weighed the
various explanations of the state, and was in the best
position to evaluate the sincerity and verity of the staies
explanations.” 1d. The record in this case reflects that the
Stale came forward with neuiral reasons that the two
jurars it challenged might be biased against the prosecu-
tion. After evaluating the reasons proffered by the State
in defense of their peremplory challenges, this Court
cannot conclude that the trial cowrt's decision to find the
State's explanation credible was clearly ertoneous. Ap-
pellant's fifth assignment of error is overrujed.

TILE.

Accordingly, appellant's assignments of error are
overruled. The judgment of the trial court is affirmed.

Judgment affirmed.
DONNA J. CARR |
Judge.

FOR THE COURT
SLABY, [*19] P. 1.
WHITMORE, 1.
CONCUR
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[*P11 Appellant, Jimmy L. Harmon, appeals the
judgment of the Summit County Court of Common
Pleas. This Court affirms.

L.

[*P2] In 2004, a jury found Harmon guilty of en-
gaging in a pattern of corrupt activity, a first-degree fel-

A-10

ony, and two counts of trafficking in cocaine, a third-
degree felony. The trial court sentenced him to an aggre-
gate prison term of nine years. During sentencing, the
trial court did not inform Harmon of his obligations re-
parding postrelease condrol, and the trial court's senienc-
ing enfry provided thaut Harmon would be "subject to
post-release control to the extent the parole board may
determine as provided by law." Harmon appealed to this
Court, and we affirmed his convictions on July 20, 2005,
State v. Harmon, 9th Dist. No. 22399, 2005 Qhio 3631.

[*P3] Later, both Harmon and [**2] the State filed
motions for resentencing based on the trial court's failure
to inform Uarmoun of his postrelease control obligations.
On November 4, 2008, however, Harmon moved fo
"dismiss" the resentencing hearing, arguing that the trial
court lacked jurisdiction to resentence hitn with the addi-
tion of postrelease control, The trial court conducted 4
second sentencing hearing on Novemnber 7, 2008, thep
denicd Harmon's motion to dismiss, permitted him to
withdraw his own mation for resentencing, and resen-
tenced him to the same sentence previously imposed.
The teial court informed Harmon of his postrelease con-
trol obligations during the semiencing hearing and in-
cluded postrelease control notification in the new sen-
tencing entry. Harmon timely appealed. He has raised
seven assignments of error for this Court's-review, some
of which have been rearranged for ease ol disposition.

11
ASSIGNMENT OF ERROR 1
"IHE TRIAL COURT COMMITTED

REVERSIBLE ERROR BY DENYING
DEFENDANT'S RIGHT TO FULLY
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CROSS-EXAMINE AND IMPEACH A
STATE'S WITNESS ABOUT HIS PRE-
VIOUS CONVICTIONS WHEN T RE-
FUSED TO PERMIT DEFENDANT TO
QUESTION THE WITNESS ABOUT
THE CIRCUMSTANCES OF HIS PRE-
VIOUS CONVICTIONS."

[*P4] As an initial matier, [**3] this Court must
determine whether Harmon's first assignment of emror
can be considered in the context of this appeal. The State
argues that prior decisions of this Court limit our review
to errars arising out of the resentencing. See State 1.
Fischer, 9th Dist. No. 24406, 2009 Ohic 1491 910
N.E 2d 1083, State v. Ortega, 9th Dist. No. 05CA009316,
2008 Ghio 6053. This Court rust revisit this issue, how-
ever, in light of Staie ex rel Culgan v. Medina Ciy.
Court of Commaon Pleas, 119 Chio St.3d 335, 2008 Ohio
4600, 895 N.E.2d 803, and State v. Bedford, 9th Dist. No.
24431, 2009 Ohio 3972.

Finality and Crim.R. 32(C)

[*P5] In Culgan, the Supreme Coutt of Ohio con-
sidered whether Culgan, whose convictions in 2002 had
been affirmed by this Court in a direct appeal, was enii-
tled to writs of mandamus and procedendo compelling
the Medina County Court of Common Pleas to enter a
judament on his convictions that complied with Crim R
32(C). Despite Culgan's direct appeal from that convic-
tion, the Court observed:

"1 Culgan is correct that appellees’
sentencing entry violated Crim.R. 32(C),
which would render the entry nonappeal-
able, his claims for wyits of mandamus
and procedendo would have merit, and the
court of appeals erred i sua {**4] sponte
dismissing  his complaint." (Emphasis
added.) Culgan, 119 Ohio 5t 34 $§35,
2008 Chio 4609, ot P9, 895 NI 2d 805

The Court concluded that Culgan's sentencing entry did
not, in fact, comply with Crim. &8 32(C) and granted a
writ compelling the courl of cormmon pleas o issue a
final appealable order. fd ar PI10-11. Two justices dis-
sented, cmphasizing that Culgan had already appealed
and, therefore, obtained the relief that he requested. /d. of
Pi6.

[*P6] The implication of the Supreme Court's opin-
ion in Culgan is that regardless of whether a defendant
has already appealed his conviction, if the order from
which the first appeal was taken is not final and appeal-
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able, he is entitled 1o 2 new sentencing entry which can
itself’ be appesled. Although the connection between
Culpan and cases involving postrelease control has not
vet been explicitly stated, the logic inherent in recent
Supreme Court cases regarding postrelease control leads
to a similar result. See Fischer, 2009 Ohio 1491, at P13,
970 N.E.2d 1083 (Dickinson, 1., concurring) (observing
that two of the appellant's assignments of error, which
challenged his underlying conviction and the continuing
viability of this Court's earlier opinion in his direct ap-
peal, were "the logical extension {**35] of the Ohio Su-
preme Court's decisions i State v. Simpkins, 117 Ohio
St.3d 420, 2008 Ohio 1197, §84 N.E.2d 568, and State v.
Bezak, 114 Ohio St3d 94, 2007 Ohio 3250, 868 N.E. 2d
961.").

Finality and Postrelease Control

|*P7] In Bedford, this Cowrt considered the impli-
cations of the Supreme Court's holdings that failure to
notify a defendant of postrelease control renders a sen-
tence void rather than voidable. Bedford was misin-
formed regarding his postrelease control obligations and
assigned the trial court's error on direct appeal. This
Court conciuded that, while Bedford's sentencing order
complied with Crim. R 32(C), both the sentence and the
journal entry in which the trial couri atiempled to impose
the sentence were void. Bedford, 2009 Ohio 3972, al PS5,

. We then considered our jurisdiction in light of the void

sentencing entry:

"The effect of determining that a judg-
ment Is void is well established. It is as
though such proceedings had never oc-
curred; the judgment is a mere nullity and
the parties are in the same position as if
there had been no judgment." Stafe v.
Bloomer, 122 Ohio 5t.34 200, 2009 Ohio
2402, at P 27, 909 N E.2d 1254 (quoting
State v. Bezak, 114 Ohic 81.3d 94, 2007
Qhio 3250, wt P 12, 868 N.E.2d 961}
Taking the Supreme Court at its word,
[*#6] this Court must act as if the journal
entry containing Mr. Bedford's void sen-
tence 'had never ocourred and ‘as if there
had been no judgment.' 1d. {quoting
Bezak, 114 Ohio St 3d 94, 2007 Ohio
3230, at P 12, 868 N.E2d 9061).

"=%% While a judgment of conviction
qualifies as a final order if it confains the
requirements identified in Srate v. Baker,
119 Ohio St.3d 197, 2008 Ohie 3330, §93
N.E.2d 163, if there has been no judgment
then there is no final order." Bedford at
Pio-11.
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Because the order from which Bedford had appealed was
void, this Cowrt exercised its imherent power to vacate
the order despite the fact that we lacked jurisdiction to
review the merits of his appeal. I'd ar P14-15.

[*P8] In this case, the trial cowt failed to inform
Harmon of his postrelease control obligations in its 2004
sentencing entry, Although he appealed that entry, Bezak
and Simpkins require the conclusion that his original sen-
ience -- and the jowrnal eniry in which the trial court at-
tempted to impose that sentence -- are void, See Bedford
ar 8. "laking the Supreme Court at its word," as this
Court did in Bedford, the journal eniry that purported to
impose sentence upon Harmon in 2004 must be consid-
ered as if no judgment had been entered. fd. ar 210 "[I]T
[**7] there has been no judgment then there is no final
order,” Jd at P1].

Final, Appealable Order

{*PG] Harmon was entitled Lo be resentenced (o
correct the errer in notification of postrelease control and
to a final order that, once issued, could be appealed not-
withstanding his direct appeal in 2005, See Culgan «f
PO-11. In light of Culgan and Bedford, therefore, this
Court is reluctantly compelled to address Harmon's first
assignment of crrot.

Merits of the Appeal

[¥*P10] Ilarmon's first assignment of error is that
the trial cowrt erred by limiting his cross-examination of
a wilness against him at trial. Specifically, Harmon ar-
gues that Evid K. 609(4)(1) permitted him to inquire into
the facts surrounding the prior criminal convictions of
Kevin Reynolds, who testified that he purchased drugs
from Harmon twice as part of an undercover operation.

[*P11} Fvid 8 609(4)(1) permits cvidence that a
witness has been convicted of a crime punishable by
death or more than one year of imprisonment for pur-
poses of allacking the witness's credibifity, subject to
Evid R. 403. EvidR. 609 does not require onlimited
cross-examination with respect to facts swrounding a
prior conviction. See State v. Robb (2000), 88 Ohio S1.3d
59, 71, 2000 Ohic 275, 723 N.E2d 1019, |**8] Instead,
"[ulnder Evid R. 609, a trial court has broad discretion to
limit any questioning of a wilness on cross-examination
which asks more than the name of the crime, the time
and place of conviction and the punishment imposed,
when the conviction is admissible solely to impeach gen-
eral credibility." State v. Amburgey (1987), 33 Ghio St.34
115 515 N.E£2d 925, syllabus. Because "Evid R 609
must be read in conjunction with Ewid R 403" trial
courts consider all of the factors set forth in £vid R 403
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to determine the extent to which cross-examination
should be permitted, Stare v. Fright (1990), 48 Ohio
St3d 5, 7 548 NE2d 923, A wial courl's decision o
limit the scope of cross-examination in light of Evid R

609¢4)(1) and Evid R 403 is reviewed for abuse of dis-

cretion. Amburgey at 117

[*P12] Ewid R 403 limits the admissibility of refe-
vant evidence. In this case, we need look no further into
the Rule. The State elicited testimony from Reynolds
during his direct examination that described his prior
convictions. In addition, Reynolds testified about his
discussions with police and his agreement to perform
controlled drug buys from Harmon, including the reduc-
tion in sentence that he hoped to obtain. During cross-
examtination, [**%] Harmon tried to question Reynolds
regarding the details of his convictions not to further
undermine his credibility as a witness, but to elicit testi-
meny that Reynolds believed he had been "convicted for
a crime that he did not commit." As Harmon's attorney
explained during a proffer related to the cross-
cxamination, he hoped to raise the specter of uwnfair
treatment by the police to bolster Harmon's own claim
"that the police are frying to pin something on Mr,
Harmon that he did not do[.}" Testimony about Rey-
nolds' perception that he was treated unfairly by police in
connection with his own convictions does not have "any
tendency to make the existence of any fact that is of con-
sequence *** more probable or less probable” with re-
spect to Harmon's case. Evid R 401. See, also, Robh, 84
COhio S1.3d ar 77, Because this testimony was irrclevant,
the frial court did not abuse its discretion by limiting the
scope of cross-examination uwnder Evid R 609(A)(1).

+ Harmon's first assignment of error is overruled.

ASSIGNMENT OF ERROR 11

“THE TRIAL COURT COMMITTED
REVERSIBLE ERROR BY DENYING
DETENDANT'S U.S. CONST. AMEND ¥
RIGHTS WHERE HIS SENTENCE HAS
BEEN INCREASED AFTER HE HAD
ALREADY COMMENCED SERVICE

C[**10] OF HIS SENTENCE."

[*P13} In his second assignment of error, Harmon
argues that the trial court violated his constitutienal right
to be free from double jeopardy by enhancing his prison
sentence through the addition of postrelease comirol. In
Simpkins, however, the Supreme Couwrt of Ohio con-
cluded that when a trial court omits te inform a criminal
defendant of his postrelease contrel obligations, the sen-
tence is issued "without the authority of law" and the
defendant does "not have a legitimate expectation of fi-
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nality in his sentence.” Simpkins, 117 Ohio St. 3d 420,
2008 Chio 1197, at P37, 884 N.E.2d 368.

[*P14] As in Simpkirs, Harmon had no expectation
of finality in a void sentence, and the constitutional pro-
hibition against double jeopardy does not apply. "Be-
cause jeopardy does not attach to a void sentence, the
subsequent imposition of the statutorily reguired sen-
tence cannot constitute double jeopardy." State v
Bloomer, 122 Ohio 81.3d 200, 2009 Ohio 2462, at P27,
909 N.E.2d 1254, citing State v. Jordan, 104 Ohio 5t.3d
21, 2004 Ohio 6085, at P25, 817 N.E. 2d 864. Harmon's
" second assignment of error is overruled.

ASSIGNMENT OF ERROR 1V

"DEFENDANT HAS BEEN DENIED
DUE PROCESS OF LAW WHEN THE
TRIAL COURT FAILED TO APPLY
THE DOCTRINE OF RES JUDICATA
TO CLAIMS WHERE A SENTENCE
[#¥11] HAS BEEN INCREASED BY
ADDING A TERM OF POSTRELEASE
CONTROL.™

[*P15} Harmon's fourth assignment of error is that
the trial court crred by imposing a sentence including
posirelease control when the State's motion to resentence
was barred by application of res judicaia. The Supreme
Court of Ohio also considered, and rejected, this argn-
tment in Simpkins. fd ar P24-36. Harmon's fourth as-
signment of error is overmibed.

ASSIGNMENT OF ERROR 111

"DEFENDANT HAS BEEN DENIED
HIS CONSTITUTIONAL RIGHT
WHEN THE TRIAL COURT APPLIED
A STATUTE ENACTED IN 2006 IN AN
EX POST FACTO AND RETROAC-
TIVE MANNER TO A CONVICTION
AND SENTENCE THAT WAS ORIGI-
NALLY IMPOSED N 2004."

ASSIGNMENT OF ERROR V
"AM SUB. H.B. 137 VIOLATES THE

SINGLE SUBJECT RULE UNDER
OHIOQ CONST. ART. 1, § 15(D)."

ASSIGNMENT OF ERROR VI

"AM. SUB. H.B. 137 RENDERS
POSTRELEASE CONTROL UNCON-
STITUTIONAL BECASE 1T PERMITS
THE EXECUTIVE TG IMPOSE THE
SANCTION WITIIOUT A COURT OR-
DER."

ASSIGNMENT OF ERROR VII

“ORC § 2020797 1S UNCONSTITU-
TIONAL UNDER THE SEPARATION
OF POWERS DOCTRINE CONTAINED
IN GHIO CONST. ART. IV, § 5(B)."

[*P16] Harmon's third assignment of ercor argues
that R.C. 2929197 is unconstitutionally retroactive in
effect and operates 2s an ex post facto [**12] law be-
cause, by its terms, it applies to criminal defeadants who
were sentenced before the effective date of the statute.
Flarmeon's fifth, sixth, and seventh assignmenis of error
argue that the remedy created by R.C. 2929191 violates
the single subject rule and separation of powers provi-
sions of the Ohio Constitution, This Court need not ad-
dress Harmon's constitutional arguments with respect to
R.C 2020191 however, because the tria] court did not
proceed under the stafule in this case.

[*P17] As this Court recently recognized in Stafe v,
Holcomb, 9th Disi. No, 24287, 2009 Ohic 3187, the Su-
preme Court of Ohio has created a remedy in cases in
which the failure to notify a defendant of his postrelease
control obligations is apparent from the record, /d w
PI3-14, citing Simpkins. Tn such cases, the trial comt
must resentence the defendant, an obligation that arises
not by statute but by virtue of the fact that the trial court
is both authorized and obligated to correct a void sen-
tence. Holcomb at P14, In Simpkins, the Supreme Court
explicitly concluded that when there has been an error in
postrelease control notification, "the state is entitled o a
new sentencing hearing to have postrelease [**13] con-
trel imposed on the defendant uniess the defendant has
completed his sentence.” (Emphasis added.) k. at sylla-
bus. In Holcomb, this Court recognized that a defendant
may alsa move the trial court for resentencing under the
authority of the Supreme Court's recent cases regarding
postrelease control. Holcomb at P19-21.

[*P18] In this case, both Harmon and the State
moved the trial court for resentencing under the authority
of Stmpkins without reference to R.C. 2929191, The trial
court permitted Harmon to withdraw his motion prior to
the resentencing hearing, but the hearing proceeded on
the State's miotion without amendment. Because Harmon
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was not resentenced pursuant to RO 2020.187, he does
not have standing to challenge the constitutionality of the
statute. Sce Bloomer, 122 Ohio St 3d 200, 2009 Ohio
2462, ar P31, 909 N.E.2d 1254 (concluding Lhat the de-
fendant lacked standing to challenge the constitutionality
of R 2020797 because, in that case, he was resen-
tenced before July 11, 2006). Harmon's third, fifth, sixth,
and seventh assigmnents of ervor are overruled.

1L

[*P19] Harmon's assignments of error are over-
ruled. The judgment of the Summit County Court of
Common Pleas is affirmed.

Judgment affirmed.

There were reasonable [*¥14] grounds for this ap-
peal.

We order that a special mandaic issue out of this
Court, directing the Court of Commeon Pleas, County of
Summit, State of Ohio, to carry this judgment into execu-

A -14

tion. A cerlified copy of this journal entry shall constitute
the mandate, pursuant to App. K. 27.

Immediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.
App.R. 22(E). The Clerk of the Court of Appeals is in-
structed to mail a notice of entry of this judgment to the
parties and to make a notation of the mailing in the
docket, pursuant to App. R. 30.

Costs taxed to Appellant,
CARLA MOORE

FOR THE COURT
WHITMORE, 1.
DICKINSON, 1.
COMNCUR
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OPINION

DECISION AND JOURNAL ENTRY
PER CURIAM

[*P1] In 2000, as part of a plea agreement, Daniel
flolcomb pleaded guiley to three felonies, and the trial
court sentenced him to 13 years in prison. In 2008, Hol-
comb moved the trial court to "correct sentencing,” argu-
ing that it had failed to include mandatory postrelease
controt as part of his sentence, thereby rendering the sen-
tence void. The trial court held that Holcomb's motion
was, in substance, an untimely and successive petition

A-15

for postconviction relief and, accordingly, dismizsed it.
This Court reverses.

[*P2] Since his guilty plea, Holcomb has filed a
number of motions with this Court and the trial court.
Among other things, he moved this Court for leave to file
a delayed appeal; he twice moved the trial court for leave
to withdraw his ples; he moved the trial court to correct
[*#2] void sentencing orders; he moved the trial court ©
correct unlawful sentencing imstructions; he moved the
trial court 1o correct sentencing journal enfry and vacate
sentence; and he petitioned the trial court for post-
conviction relief. This Court has previously issued three
opinions as a result of his appeals from varicus actions
by the trizl court. State v. Holcomb, Oh Dist. No. 23447,
2007 Ohio 2607, State v. Holcomb, 9th Dist. No. 21682,
2003 Ohio 7167: State v. Holcomb, 9th Dist. No. 21637,
2003 Ohio 6322. This appeal is from the wial court’s de-
nial of his latest filing, which he captioned a "Motion to
Correct Sentencing.”

ASSIGNMENT OF ERROR

*The trial cowrt exceeded its authority in
denying [Holcomb's] motion to vacate his
sentence, because his sentence is void, a
violation of the Due Process clawses of
both ithe United States and the Ohio Con-
stitutions.”

[*P3] Holcomb argues that the trial cowrt erred
when it denied his motion to correct his sentence, This
case provides this Court with an opportunity 10 review
the Ohio Supreme Court's jurisprudence regarding void
and voidable sentences.
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Historical Perspective

{*P4] The Ohio Supreme Court has addressed veid
and voidable sentences for well [¥*3] over one undred
vears. An early decision, Ex parte Shaw (1857), 7 Chio
St 81, &2, involved a trial court's sentence that fell below
that required by statute. The Supreme Court held that the
trial court "had jurisdiction over the offense and its pun-
ishment. 1t had authority to pronounce sentence; and
while in the legitimate exercise of its power, commitled a
manifest error and mistake in the award of the number of
years of the punishment. The sentence was not void, but

erronepus.” 1d. Twenty years later, the Supreme Court

reached the same resuli when considering a sentence
above the statutory maximum, 1t held that "[tfhe punish-
ment inflicted by the sentence, in excess of that pre-
scribed by the law in force, was erroneous and voidable,
but not absolutely void." Ex parte Van fagan (1874), 25
Chio St 426, 432,

[*P5] Just over one hundred years ago, the Su-
preme Court reviewsd a sentence that- omitted language
required by statute. In Hamiltor v. State (1908), 78 Ohio
St 76, 77, 84 N.E 601, 5 Ohio L. Rep. 620, the Courl
reviewed a sentence which committed the defendant to
the workhouse until his fines und costs were paid, with-
out allowing a credit for each day of confincment on the
fine and costs. The Court held that, "while [**4] not
wholly void [the sentence] is incomplete and erroneous,
and, where such sentence has not been execufed, it will
be reversed.” Over the years that followed, the Court
continued to hold that sentences imposed in vielation of
a stalute were voidable. See, e.g., Ex parte Winslow
(1615), 91 Ohio St. 328, 110 N.E. 539, 12 Ohio L. Rep.
558; Ex parte Fenwick (1924), 110 Ohio St. 350, 2 Chio
Law Abs. 357, 144 N.E. 269; Stahl v. Currey (1939}, 135
Ohio St 253, 20 N.E2d 529. In one of the last cases in
this line, Carmelo v. Maxwell (1962), 173 Ohic St. 569,
570, 184 N.E.2d 405, the Supreme Cowt held that a sen-
tence {mposed conlrary to the terms of a stalute does not
void the sentence.

Void or Voeidable

[*P6] The first thorough, modern discussion about
void and voidable judgments in the criminal context ap-
pears in State v. Perry (1967), [0 Ohio Se2d 175, 226
N.E2d 104, decided two years after the adoption of
Ohio's postconviction relief statute. The Supreme Court
first discussed the term "void™

"Within the meaning of the stafute, a
judgment of conviction is void if rendered -
by a court having either no jurisdiction
over the person of the defendant or no ju-
risdiction of the subject matter, i.e., juris-

diction to try the defendant for the crime
for which he was convicted. Conversely,
where a judgment of conviction [**3] is
rendered by a cowrt having jurisdiction
over the person of the defendant and ju-
risdiction of the subject matter, such
judgment is not void ¥ * #." Jd at 178-79.

As for "voidable,” the Court described it this way: "The
word ‘voidable' has caused some confusion. Thus, an
crroneous judgment that is not void could be considered
as in effect 'voidable,' so Jong as it may be sel aside on
appeal." Jd ar 179. The Court provided two examples of
voidable convictions and cited two cases; interestingly,
neither of those decisions use the word "void” or "void-
able" to describe the clain. The first example of a void-
able conviction was one where the factual basis for a
constitutional claim was not known until afier the judg-
ment of conviction, /d at 179. The second cxample was
one where the defendant was not represented by counsel
at the trial or plea hearing that resulted in the judgment
of conviction: the judgment wouid be voidable at any
time prior to a final judicial determination that the defen-
dant knowingly and intelligently waived the right to
counsel. /i ar 179-80.

[*P7] Just two months later, the Supreme Court
considered another case, Romito v. Maawell (1967), 10
Chhio S1.2d 266, 267, 227 N.E2d 223, involving |**6]
void and voidable judgments, and, rather than refer to
Perry, the Court cited to Tari v. State (1927), 117 Qhio
S1. 481, 493-94. 5 Ohio Law Abs. 8§30, 159 N.E 594,
which stated:

"This decision must trn in ils last
analysis upon the distinction to be made
belween a void and a voidable judgment.
¥ it was a void judgment, it is a mere nul-
lity, which could be disregarded entirely,
and could have been attacked collaterally,
and the accused could have been dis-
charged by any other court of competent
jurisdiction in habeas corpus proceedings.
If it was voidable, it is not a mere nullity,
but only liable to he avoided by a direct
attack and the taking of proper steps 1o
have its invalidity declared. Until an-
nulled, it has all the ordinary comse-
guences of a legal judgment.”

Void sentences - disregard statutory requirements
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{*P8) The Supreme Court turncd its attention to
void seniences in 1984 in an oft-cited case, State v
Beasley (1684), 14 Ohio S1.3d 74, 14 Ohio B, 311, 471
N.E.2d 774. In Beasley, the Supreme Court reviewed 2
sentence it found void, holding:

"Any attempt by a court to disregard
statutory requirements when imposing a
setence renders the attempted sentence a
nullity or void. The applicable sentencing
statute in this case, R.(. 29209./], man-
dates [**7] a two {o fifteen year prison
term and an optional fine for felenions as-
sauit. The trial court disregarded the stai-
ute and imposed only a fine. In deing so
the trial court exceeded its authority and
this sentence must be cousidered void."
Id at75.

This language has been cited repeatedly for the proposi-
tion that a sentence that disregards statutory avthority is
void, a conclusion that seems to conflict with Ex parte
Shaw (1857), 7 Ohio St 81, and other decisions dis-
cussed above, that would conclude that the seatence
would be voidable, not void.

[*P9] Beasley played a signilicant role twenly
years later when the Supreme Court confronted a trial
courl’s failure to advise a defendant about postrelease
control. In State v, Jordan (2004), 104 Ohio St3d 21,
2004 Okio 6083, 817 N.&2d 864, the Ohio Supreme
Court considered the trial court's failwe to advise the
defendant about postrelease control at the sentencing
hearing. The Supreme Couwrt quoted Beasley and held
that the irial "court's duty to include a notice to the of-
fender about postrelease control at the senlencing hearing
is the same as any other statutorily mandated term of a
sentence. And based on the reasoning in Beasley, a trial
court’s failure to [**8] notify an offender al the sentenc-
ing hearing about postrelease control s error." Id. ar I'26.
Again, this conclusion conflicts with earlier decisions
that seemingly would have concloded the senience was
voidable, not void.

[¥P10] The Court revisited this issue three ycars
later in State v. Bezak, 114 Qhio St.3d 94, 2007 Ohio
3250, 868 N.E.2d 961, The Cowmt held that "[w]hen a
defendant is convicted of or pleads guilty 10 one or more
offenses and postrelease contrel is not properly included
in a sentence for a particular offense, the sentence for
that offense is void. The offender is entitled io a new
sentencing hearing for that particular offense.” 1d. at syl-
labus. The Court held that Jordas controfled its decision:
"Rezak was not informed about the imposition of postre-
lease confrol at his sentencing hearing. As a result, the

sentence imposed by the trial court is void. "The effect of
determining that a judgment is void is well established. 1t
is as though such proceedings had never occurred; the
judgment is a mere nutlity and the parties are in the same
position as if there had been no judgment. {Citations
omitted.) Romite v. Maxwell (1967), 10 Ohio St.2d 266,
267.268, 227 NE2d 223" Id ar P12, The Supreme
Court held [##9] that when the "trial court fails to notify
an offender that he may be subject to posireleasc control
at a senlencing hearing, as required by former R.C.
2020.79(B)(3), the sentence is void * * *. When a defen-
dant is convicted of or pleads guilty to one or more of-
fenses and postreiease controf is not properly included in
a sentence for a particular offense, the sentence for that
offense is void. The offender is entitled to a new sentenc-
ing hearing for that particular offense." fd. ar P16.

Counfusion about Void and Voeidable

[*P11] We have noied inconsistencies in the Su-
preme Courl’s application of the void and voidable con-
cepts. The Supreme Court has recognized its own conlu-
sion. A decade ago, in State v. Green (1998), 81 Ohio
St.3d 100, 105, 1998 Ohic 454, 689 N.E.2d 556, the Su-
preme Court reversed a sentence and remanded for a new
trial because a three-judge panel in a capital case had not
followed specific statutory requirements. The Cowrt held
that "there has been no valid conviction and Green's sen-
tence is therefore void" Id. Six years later, in Kelley v
Wilvon, 103 Ohio St3d 20], 2004 Ohio 4883, P14, 814
N.E.2d 1222, the Court stated that "despite our language
in Green that the specified errors rendered the sentence
'void,' the judgment [*¥10] was voidable and properly
challenged on direct appeal.”

[*P12} More recently, the Court discussed void and
voidable in detail in State v. Payne, 114 Ohio St.3d 502,
2007 Ohio 4642, §73 N.E.2d 306. The Court began with
the simple notion that "void and voidable sentences are
distinguishable." Id. ot P27. "A void sentence is one that
a court imposes despite lacking subject-matter jurisdic-
tion or the authority to act.” id ar P27, "[A] voidable
sentence is one that a court has jurisdiction to impose,
but was imposed irregularly or erroneously.” 1d. Where a
trial court has jurisdiction but erroncously exercises it,
the sentence is not void, and the scntence can be sel aside
only if successfully challenged on direct appeal. /d af
P28, In a foomote, the Court stated that "It is axiomatic
that imposing a sentence outside the statutory range, con-
trary to the statute, is outside a cowrt's jurisdiction,
thereby rendering the sentence void ab mitio.” fd ar P29,
n.3. Two concurring opintons recognized the importance
of clarifying the difference between a void and voidable
sentence.

[*P13] Notwithstanding this clarification, the fol-
lowing year the Supreme Court again addressed the dis-
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tinction between void and voidable sentences. [**11] In
State v. Simpkins, 117 Ohio St.3d 420, 2008 Ohio 1197,
P 884 N.E.2d 568, the Court held that "in cases in
which a defendant is convicted of, or pleads guilty to, an
offense for which postrelease control is reguired but not
properly included in the sentence, the sentence is void[.}"
The Court clarified by recognizing that, "[ijn general, a
void judgment is one that has been imposed by a court
that tacks subject-matter jurisdiction over the case or the
authority to act. Unbike a void judgment, a voeidable
judgment is one rendered by a court that has both juris-
diction and authority to act, but the court's judgment is
invalid, irregular, or emoncous.” Id ar P12 (citation
omitied). The Court recognized that, although it normally
hoids "that sentencing errors are not jurisdictional and do
not necessarily render a judgment void, * * * there are
exceptions to that general rule. The circumstances in this
case-a court's failure to impose a sentence as required by
law-present one such exception. fd ar P13 (cilations
omitted).

[*P14] The Court reviewed a long list of cases,
back to Heasley, and concluded that "[blecause a sen-
tence that does not conform to statutory mandates requir-
ing the imposition of postrelease [**#12] controi is a nul-
lity and void, it must be vacated. The cffect of vacating
the sentence places the parties in the same position they
would have been in had there been no sentence.” /d a
P22 The Court recognized that a "trial court's jurisdic-
tion over a criminal case is limited after it renders judg-
ment, but it retains jurisdiction to correct & void sentence
and is authorized to do so. Indeed, it has an obligation to
do so when its error is apparent.” Jd af F23 {citations
omitted).

Remedy for Void Sentences

[*P15] Although the Suprems Court's mandate ap-
peared clear, the remedy was not. Following the Su-
preme Court's recent decisions, many criminal defen-
dants filed motions to resentence, a motion not specifi-
cally authorized under the Ohio Rules of Criminal Pro-
cedure. The Supreme Courl has directed courls (o reclas-
sify a2 motion that is not filed pursuant to a specific rule
of criminal procedure in order for the court to know the
criteria by which the motion should be judged. State v.
Bush, 96 Ohio 51.3d 233, 2002 Ohio 3993, at P 10, 773
N.E2d 522. "Where a criminal defendant, subsequent to
his or her direct appeal, files a motion seeking vacation
or correction of his or her sentence on the basis that his
[#*137 or her constitutional rights have been violated,
such a motion is a petition for postconviction relief as
defined in R.C. 2953 21." State v. Reynolds (1997), 7%
Ohio St.3d 158, 1997 Ohio 304, 679 N.E.2d 1131, sylla-
bus.

[*P16} In Srate v. Price, 9th DistNo. 07CA0025,
2008 Okio 1774, this Court concluded that Reynolds and
Bush required a trial court to reclassify a motion to re-
senlence as a petition for posiconviction relief because
the motion was filed after direct appeal, claimed a denial
of constitutional rights, asked the trial cowrt to vacate his
sentence, and sought recognition that the trial cowst's
judgment was void. /d ar P5. Having rectassified the
motion as a petition for postconviction relief, the trial
court lacked jurisdiction to cousider it because it was an
watimely or successive petition. Jd at P8, This conchi-
sion, seemingly in conflict with Simpkins and Bezak,
followed naturaily from the procedure the Supreme
Court established in Bush and Reynolds.

[(*P17] The legal landscape changed in April 2009
when the Supreme Courl decided State v. Boswell, 121
Ohio Si.3d 375, 2009 Ohio 1577, 906 N.E.2d 422. Bos-
well concluded that a "motion to withdraw a plea of
guilty or no coniest made by a defendant who has been
given a void sentence [*#14] must be considered as a
presentence motion under Crim R 32.1." 1d. at syllabus.
Boswell pleaded guilty and was sentenced, but the trial
court failed to properly notify him about postrelease con-
trol. Five years after he was sentenced, he moved to
withdraw his plea, and the trial cowt granted the motion.
The state appealed and the cowrt of appeals reversed. The
Supreme Court again reviewed its line of cases involving
void sentences.

F¥P18] Aflier deciding the Crim R 32.7 issue, the
Court noted that it "must also address the status of the
void sentence." Jd at F12. The Court recognized that,
unlike prior cases, neither party (o this appeal challenged
the sentence, although the parties agreed it was void,
This case reached the Court on Boswell's motion to
withdraw his guilty plea, which did not chalicnge his
gentence as void. The Supreme Court held that, "Despite
the lack of a motion for resentencing, we still must va-
cate the sentence and remand for a resentencing hearing
in the trial court. Because the original sentence is actu-
ally considered a nullity, a court cannot ignore the sen-
tence and instead must vacate it and order resenfencing.”
Jd at P12 (emphasis added). The Supreme Court vacated
[*#15] "Boswell's void sentence and order[ed] resentenc-
ing if his motion to withdraw his guilty plea is ultimately
denied." Id. at P13

[*P19] In Boswell, for the first time, the Supreme
Court provided direction about how to rajse or consider a
void sentence. A defendant may raise this claim in the
trial court by filing a motion for resentencing and, in
light of Boswell's analysis, the motien should not be re-
classified as a petition for postconviction retief. If'a sen-
tence js void for fatlure o include postrelease control
notification, the trial court -- or the reviewing court -- has
an obligation to recognize the void sentence, vacate i,

A -18
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and order resentencing. Hoswell at P13. Presumably, this
means that a trial court, confronted with an unlimely or
successive petition for postconviction relief that chal-
lenges a void sentence must ignore the procedural irregu-
larities of the petition and, instead, vacate the void sen-
tence and resentence the defendant.

This Court's Remedy

[*P20] DBecause a clear, cunsistent approach to
handling these cases will best assist partics, attorneys,
and the courls in this District, this Court adopts the ap-
proach suggested by Boswell outlined above: a defendant
may request resentencing [**16] because of a trial
court's failure to properly include postrelease control in a
sentencing entry by filing a motion for resentencing. The
trial caurt should not rectassify the motion of request as a
petition for postconviction relief. To the extent that this
Court's decisions, under these speeific circumstances,
require a trial court to reclassify a motion for resentenc-
ing as a petition for postconviction relief, see, e.g., Stafe
v. Price, Qth Dist. No. 07CA0G25, 2008 Ohic 1774, or as
a motion for relief from judgment under Civ.R. 60(B}(5),
see, e.g., State v. Whatley, Yth Dist No. 24231, 2008
Ohio 6128, those decisions should not be followed. Ifa
sentence is void for failure to include proper postrelease
control notification, the trial court - or the reviewing
court -- has an obligation to recognize the void sentence,
vacate it, and order resentencing. Boswell at P12 Fur-
ther, a trial court, confronted with an untimely or succes-
sive petition for postconviction relicf that chalienges a
senlence that is void, must ignore the procedural irregu-
larities of the petition and, instead, vacate the void sen-
tence and resentence the defendant. Id.

Holeomb's Void Sentence

[*P21] The record reflects that [**17] Holcomb
was nol advised that his sentence included a mandatory
five-year period of post-release control. Accordingly, his
septence is void. Pursuant 1o Boswell, this Court vacates
Holcomb's sentence and remands this case to the trial
court to resentence him. "The effect of vacating the sen-
tence places the parties in the same position they would
have been in had there been no sentence.” Boswell at P8,
quoting Simpkins at P22.

Conclusion

[#P22] The trial court incorrectly categorized Hol-
comb's motion to correct sentencing as a petition for
post-conviction relief. The judgment of the Summit
County Common Pleas Court is reverscd, Folcomb's
sentence i vacated, and this cause is remanded for the
trial court to resenience him according to law.

Judgment reversed, sentence vacated, and cause re-
manded.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this
Court, dirscting the Court of Common Pleas, County of
Summit, State of Ohio, to carry this judgment into execu-
tion, A certified copy of this journal entry shail constitute
the mandate, pursuant 1o App. K. 27.

Immediately upon the filing hereof, this document
chall constitute the journal entry of judgment, and
{*#%18] it shall be file stamped by the Clerk of the Court
of Appeals at which time the period for review shall be-
gin to run. App. K. 22(Ej). The Clerk of the Court of Ap-
peals is instructed to mail a notice of cntry of this judg-
ment o the parties and to make a notation of the mailing
in the docket, pursuant to App.R. 30,

Costs taxed to appellec.
BETH WHITMORE
FOR THE COURT

CONCUR BY: DICKINSON; CARR

CONCUR
DICKINSON, P L
CONCIURS, SAYING:

[¥P237] 1 refuctantly join in the per curiam opiniorn.
The trial court had personal jurisdiction over Mr, Hol-
comb when it sentenced him and had subject matter ju-
risdiction over the proceeding. It made a mistake in im-
posing sentence. That mistake made his sentence void-
able. That is, subject o being reversed on direct appeal.
ft did not make his sentence void ab initio. See Srafe v.
Perry, 10 Ohio St 2d 175, 178-79, 226 NEZd 104
(1967).

[¥P24] In State v. Sitnphkins, 117 Ohio St 3d 420,
2008 Ohio 1197, 884 N.E.2d 568, the trial court had per-
sonal jurisdiction over the defendant and subjeet matter
jurisdiction over the proceeding. Despite that, the Su-
preme Court held that, because its seniencing eniry con-
tained a mistake, the sentence was void ab initio. The
moving party in Simphins was the State. Because of that,
[ thought the [**19] ruling could be restricied to cases in
which the State was the moving party. I realize that dis-
tinction didn't make a lot of sense, but my belief was
that, just because the Supreme Court holds that the sun
rises in the west on Sundays, we should not extend that
ruling 1o other days of the week. Accordingly, in State v.
Price, Yth Dist. No. 07CA0025, 2008 Ohio ] 774, we, in
effect, treated a sentence that did not include postrelease
controf as voidable rather than void.
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[*P251 More recently, the Ohio Supreme Court de-
cided State v. Boswell, 121 Ohip St. 3d 575, 2009 Ohio
1577, 906 N.E.2d 422, a case in which it vacated a sen-
tence as void when nobody had even asked it to. Again,
the trial court that sentenced Mr. Boswell had personal
jurisdiction over him and subject matter jurisdiction over
the case. I wake this as a holding that the sun rises in the
west on Mondays and infer from that the Ohio Supreme
Court helieves it does so all week.

[¥P26] Abraham Lincoln said, "upon the subjects
of which I have treated, [ have spoken as I thought. 1
may be wrong in regard fo any or all of them; but hold-
ing it a sound maxim, that il is better (0 be only some-
times right, than at all times wrong, so s001 a3 I discover
my opinions [#*20] to be erraneous, | shall be ready to
renounce them." Letter from Abraham Lincoln to the
People of Sangamo County (Mar. 9, 1832}, in Abrabam
Lincoln. Speeches and Writings 1832-1858, at 4-5 (The
Library of America 1989). While acknowledging 1 was
wrong about the broadness of Simpkins, I urge the Chio
Supreme Court to look again at its holding in that case to
determine if we can't get the earth again spinning in the
right direction.

CARR, J.
CONCURS, SAYING:

[*P27] For the following reasons, | respectfully
concur in judgment only.

[*p28} Courts around the State, including this
Court, have struggled with how to apply the hio Su-
preme Court's numerous decisions about postrcicase con-
trof. The Judges of this Cowrt have recognized that there
are different approaches that could be taken to decide
these issues. This Court has taken different approaches in
similar cases.

[*P291 Tn I re JJ, 111 Ohic St 3d 205, 2006
Ohio 5484, P20, 835 N.E.2d 857, the Supreme Cowrt
issued a "directive that appellate courts should resolve
conflicts within their respective appellate districts.” In
light of the Supreme Court's mandate, the Judges of this
Court considered various approaches to resolving these
cases. The result is that this Court will [#*21] follow the
broad approach outiined in the per curiam opinion.

[*P30] There was not complete agreement with this
outcome, A minority of the Judges of this Court would
apply the Supreme Court's holdings on the narrow bases
on which they were decided, an approach this Court has
followed in other circumslances. See, e.g., Stafe v. Fultz,
Otk Dist.No. 06CA40032, 2007 Ohio 2040, P12 ("The
narrow holding in Miller does not apply in the instant
case * * ¥ State v. Brintzenhofe (May 12, 1999), Oth
Dist No. 18924, 1999 Ohio App. LEXIS 2159, at *4.
Consistent with a narrow approach, the Supreme Court's
postrelease control decisions could be appiied to cases
with the same procedural and factual history. The hoid-
ing in Simpkins, for example, could be applied solely to
cases in which the Stafe has sought a new scniencing
hearing because the trial court failed to impose postre-
Jease control, as stated in the syllabus. This Court has
already distinguished Simpkins based on the facts of the
case. See, e.0., Stafe v. Spears, 9th Dist No. 07CAGO36-
M. 2008 Ohip 4043, P15 ("The facts in Simpkins distin-
auish it from Mr. Spears's situation."). Bezak and Jordan
could be applied in the same manner. Finally, the Su-
preme Court could revisit [*#22] these guestions to ad-
dress the confusion that currently suimounds these cases.
See Simpkins (Lanzinger, 1., dissenting); Stafe v. Fischer,
Otk Dist. No. 24406, 181 Ohio App. 3d 738, 2009 Olhio
1401 P15, 9]0 N.E.2d 1083 (Dickinsen, 1., concurring).

[*P31} Reasonable jurists disagree about how to in-
terpret and apply the Supreme Court's postrelease control
cases. The Supreme Court has not been unanimous in its
decisions on these difficuli and complicated questions.
See, e.g., State v. Bloomer, 122 Ohio St 3d 200, 2009
Ohio 2462, 909 N.[5.2d 1254; Boswell, Simpkins. The
Justices confinue to raise these questions, including, for
example, the oral argument heard June 3, 2009 in State v.
Singleton, Supreme Court Case No. 2008-1235 {oral
argurnent available at
ilttp:f/www.ohi0:;hannel.01'g,,"me:diamarchivesfsupremew___co
urt/media.cin?ile_1d=120614&).

[*P32] T would not resofve this case in the same
manner as the lead opinion. But a majority of the Judges
of this Court have agreed to follow this appreach. I be-
lieve consistency of decisions will benefit the parties,
attorneys, and trial courts in this District. Accordingly, I
concur in this Court's judgment.



LexisNexis’

Page }

LEXSEE 2009 OHIO 6283

STATE OF OHIO, Appellee v. MARSHAWN LYNDELL LORE HORNE, Appel-

C. A, No, 24691

COURT OF APPEALS OF OHIO, NINTH APFELLATE DISTRICT, SUMMIT
COUNTY

2009 Onrio 6283; 2009 Oitie App. LEXIS 5285

December 2, 2009, Decided

PRIOR HISTORY: [##]]

APPEAL FROM JUDGMENT ENTERED IN THE
COURT OF COMMON PLEAS, COUNTY OF SUM-
MIT, OHIO. CASE No, CR 08 08 2603.

DISPOSITION:
manded.

Tudgment vacated, and cause re-

COUNSEL: SHUBHRA N. AGARWAL, Altorney at
Law, for Appellant.

SHERRI BEVAN WALSH, Prosecuting Attorney, and
RICHARD S. KASAY, Assistant Proseculing Attorney,
for Appellee.

JUDGES: DICKINSON, P. J, BELFANCE, J., CON-
CUR. CARR, J., DISSENTS.

OPINION BY: CLAIR E. DICKINSON
OPINION

DECISION AND JOURNAL ENTRY
Per Curiam.

[*P1] Appeltant, Marshawn Lyndell Lore Horne,
appeals the judgment of the Summit County Court of
Common Pleas. This Court exercises ifs inherent powcr
to vacate a void judgment and remands this case for a
new sentencing hearing,

I.

A - 21

{*P2] On September 11, 2008, Marshawn Horne
was indicted on one count of aggravated robbery in vio-
lation of RC. 2911.0174)(1), a felony of the first degree;
one count of having weapons while under disability in
violation of RC. 2923.13, a felony of the third degree;
and one count of grand theft in violation of RC
2913.0274)¢1i(4), a felony of the fourth degree. Count
one of the indictment -contained a firearm specification.
After a jury trial, Horne was found goilty of aggravated
robbery with a firearm specification, having weapons
while under disability, [**2] and grand theft. The sen-
tencing entry accurately states the terms of postarelease
control. However, at the sentencing hearing, the trial
court did not notify Horme that he would be subject to
post-release control upon his release from prison.

[*P3] Horne appeals his convictions io this Court,
ralsing seven assignments of error.

.

ASSIGNMENT OF ERROR |

"TRIAL  COURT ERRED AND
COMMITTED PLAIN ERROR BY AL-
LOWING THE PROSECUTOR TO IN-
TRODUCE EVIDENCE ABOUT
PRICR, SEPARATLE CRIMINAL CON-
DUCT IN VIOLATION OF OHIO
STATUTORY LAW AND QHIO RULES
OF EVIDENCE 403 AND 404."

ASSIGNMENT OF ERROR 11

"TRIAL  COURT COMMITTED
REVERSIBLE AND PLAIN ERROR,
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- BY ACCEPTING JOURNAL ENTRIES
OF DEFENDANT'S PRIOR CONVIC-
TIONS AS EVIDENCE."

ASSIGNMENT OF ERROR 111

"THE TRIAL COURT LERRED IN
DENYING DEFENDANT'S MOTION
FOR MISTRIAL."

ASSIGNMENT OF ERROR IV

"TRIAL COURT COMMITED RE-
VERSIBLE AN} PLAIN ERROR
WHEN [T PERMITTED INTO EVI-

DENCE  TESTIMONY REGARTDING
RESULTS OF POLYGRAPH EXAM."
(sic)

ASSIGNMENT OF ERROR V

w[RIAL COURT COMMITTED
REVERSIBLE AND PLAIN ERROR
WHEN IT REVERSED ITS PRIOR
RULING AND PERMITTED THE
PROSECUTOR TO REFER . TO DE-
FENDANT AS ‘KILLER].]™

ASSIGNMENT OF ERROR VI

"TRIAL  COURT  COMMITTED
REVERSIBLE AND PLAIN ERROR
WHEN IT  [*#3] FAILED TO PROP-
ERLY INSTRUCT THE JURY ABOUT
THE ESSENTIAL ELEMENTS OF THE
OFFENCE OF AGGRAVATE ROB-
BERY[.]" (sic)

ASSIGNMENT OF ERROR VII

"DEFENDANT'S CONVICTION
WAS  AGAINST THE MANIFEST
WEIGHT OF THE EVIDENCEL]"

[*P4] Horne has raiscd seven assignments of ervor
on appeal. This Court declines to address Hormne's argu-
ments on the merits as the record indicates his sentence
is void.

[*P$] Tlome's conviction for aggravated rabbery is
a felony of the first degree. Pursuant to R.C. 2967.28(B),
“[e]ach sentence to a prison term for a felony of the first
degree *** shall include a requirement that the offender
be subject to a period of post-release control imposed by
the parole board after the offender's release from Impris-
onment.” For a felony of the first degree, the period is
five years. RC  2967.28(B)(1). Under RC
2929.14¢F)(1), "[i]f a court imposes a prison term for a
felony of the first degree *** it shall include in the sen-

tence a requirement that the offender be subject to a pe-
riod of post-release control after the offender's release
from imprisonment|.}" 1o addition, RC. 2922 J9(B)(3)(c)
provides that, "if the sentencing court determines at the
sentencing hearing that a prison term is nccessary [**4]
or fequired, [it] shall *** [n]otify the offender that {he]
will be supervised under section 2967.28 of the Revised
Code after [he] leaves prison if [he] is being sentenced
for a felony of the *** first degree[.]"

[*P6] Pursuant to R.C 2967.28(B), an offender
convicted of a felony of the first degree is subject to a
mandatory term of five years post-release control. In this
case, the trial courl's sentencing eniry stated that Horae
"is ordered subject to post-release control of 5 years, as
provided by law." However, the trial court did not notify
Horne about mandatory post-refease control at the sen-
tencing hearing.

[*P7] The Supreme Cowrt of Ohio has held that a
trial court's failure to properly impose a mandatory term
of post-release control renders a sentence void. State v.
Simprkins, 117 Ohio 8t.3d 420, 2008 Ohic 1197, 584
N.E.2d 368, at syllabus. The Supreme Court's reasoning
emmanates from "the fundamental understanding that no
courl hag the authority to substitute a different sentence
for that which is required by law." fd wf P20, citing
Colegrove v. Burns (1964), 175 Ohio St. 437, 438, 195
NE2d 81, "Because & sentence that does not conform
to statutory mandates requiring the imposition of postre-
fease control is a nullity [#%5] and veid, it must be va-
cated." Simpkins ai P22. The Supreme Court has recog-
nized that if an offender's sentence is void, a reviewing
court must vacate the sentence even if neither party has
moved for resentencing. State v. Boswell, 121 Ohio St.3d
575, 2000 Ohie 1577, ar P12, 906 NE 2d 422, Staie v.
Bedford, 9th Dist. No, 24431, 2009 Ohio 3972, af P12.
“[Tlhe effect of vacating the trial court's original sen-
tence is to place the parties in the same place as if there
had been no sentence.” State v. Bezak, 114 Ohio St.3d
94, 2007 Ohio 3250, ar P13, 868 N.E.2d 961.

[*P8] In this case, the trial court did not properly

- inform Horne about the imposition of post-release con-

trol al the sentencing hearing. It follows that the judg-
ment enlry is void and must be vacated.

HIL

[*P9] Because Home's sentence is void, this Court
cannot address his assignmenis of error. This Court exer-
cises its inherent power to vacate the journal enfry and
remands this matter to the tria) court for-a new sentenc-
ing hearing.

Judgment vacated, and cause remanded.

There were reasonable grounds for this appeal.
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We order that a special mandate issue out of this
Court, dirccting the Court of Common Pleas, County of
Summit, State of Ohio, to carry this judgment jato |**6]
execution. A certified copy of this jowrnal entry shali
constitute the mandate, pursuant to App.R. 27.

Immediarely upon the filing hereof, this document
shall constitute the journal entry of judgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.
App.R. 22(E). The Clerk of the Court of Appeals is in-
structed 10 mail a notice of entry of this judgment to the
parties and to make a notation of the mailing in the
docket, pursnant to App. R 30.

Costs taxed to Appellee.
CLAIR E. DICKINSON

FOR THE COURT
DICKINSON, P. 1.
BELFANCE, 1.
CONCUR

DISSENT BY: CARR

DISSENT
CARR, 1.
DISSENTS, SAYING:

[*P10] 1 respectfully dissent for the reasons I ar-
ticulated in Staie v, King, 9th Dist. No. 246735, 2008 Ohio
5158 (Carr, ], dissenting). ’
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OPINION
JOURNAL ENTRY AND OPINION

N.B. This entry is an anpouncement of the court's
decision. See App.R. 22(B) and 26(4); Loc.App.R. 22,
This decision will be journalized and will become the
judgment and order of the court pursuant 1o App.R. 22(C)
uniess @ motion for recensideration with supporting

A - 24

brief, per App.R. 26(4), is filed within ten (10} days of
the announcentent of the cowrt's decision. The time pe-
riod for review by the Supreme Court of Ohio shall begin
to run upon the journalization of this courl's announce-
ment of decision by the clerk per App.R. 22(C). See, also,
S.Ct. Prac.R. M, Section 2{A)(1).

FRANK D. CELEBREZZE, IR, I.:

[*P1} Appellant, Burk Jordan, brings this appeal
challenging his sentence. After a thorough review of the
record, [**2}] and for the reasons set forth below, we
atfirm.

[*P2] This case stems from a 1996 incident n
which appellant fired eight or nine shots at a passing car
containing four passengers, injuring one. In 1997, appel-
lant was charged with [our counts of felonious assault in
violation of R.C. 2903.1{, with gun specifications, and
two counts of intimidation in violation of R.C. 282/.04.
On August 1, 1997, a jury found appellant guilty on all
four counts of felonious assault, all attached gun specifi-
cations, and one count of intimidation. The jury found
him not guilty on the other count of intimidation.

[*P3] On October 8, 1997, the trial court sentenced
appeliant to eight years on cach of the fefonious assault
convictions, to run consecutively, three years on each
gun specification, to run consecutively; and five years on
the intimidation conviction, fo run concurrently; for an
aggregate total of 44 years in prison.

[*P4] Appellant filed an appeal challenging, among
other alleged errors, his sentence and the trial court's
failure to- merge several counts for the purposes of sen-
tencing. On November 25, 1998, this cout affirmed in
parl and modified in part. State v. Jordan {Nov. 235,
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1998}, Cupahoga App. No. 73364, 1998 Ohio App.
LEXIS 5571 [**3] (“Jordan I"). The portion of appel-
lant's appeal that was modified related solely to his sen-
fence.

[*P5} In Jordan I, the first issue appellant raised
was whether the trial court could sentence him on four
separate felonious assault charges stemming from a sin-
gie transaction, Relying on State v. Gregory (1993), o0
Ohic App.3d 124, 628 N.E.2d 86, this cowrt held that
appellant could be convieted of four separate counts be-
cause there were four potential victims in the car, appel-
lant knew there were four passengers, and he shot eight
or nine times at the car, even though only one passenger
was shot and suffered physical injuries. On the issue of
merging the four firearm specifications, this court held
that the trial court could not impose more than one addi-
tional prison term on the four separate firearm specifica-
tions. See R.(C. 2029.14(D3).

[*P6]  Appellant also argued that the trial court
erred by scatencing him to maximum consecutive sen-
tences. Relying on State v. Beasley (June 11, 1998),
Cuyahoga App. No. 72853, 1998 Ohio App. LEXIS 2597,
this court held that the trial court did not abuse its discre-
tion by imposing maximum consecutive septences on the
four felonmious assault convictions. See, also, R.C
2929.13(B}2i(h). The end [**4] result was that this
court vacated a portion of the sentence as it related 1o the
firearm specifications, merged those four counts, and
appellant's senience was modified to 35 years.

[*P7] The Ohio Supreme Court denied jurisdiction.
State v. Jordan (1999), 85 Ohio St.3d 1476, TOONE 2d
840,

[¥P8] On May 2, 2007, appellznt filed a pro s¢ mo-
tion for resentencing, argning that his sentence was void
based on the trial court'’s failure to impose postrelease
control. The trial court denied appellant's motion. Subse-
quently, the state filed a motion for resentencing on the
same grounds. On June 12, 2008, the trial court granted
the state’s motion on the authority of Siare v. Simpkins,
117 Ohio St.3d 420, 2008 Ohic 1197, 884 N.E.2d 368.
On June 30, 2008, appellant was resentenced to the same
35 years in prison, and the trial court imposed three years
of postrelease control,

[*P9] On July 30, 2008, appellant filed a notice of
appeal raising two assignments of error for our review.

Review and Analysis

Consecutive Sentences

[*P10] "1. The trial court erred and viotated appel-
lant's Fifth Amendment right 1o be free from double

A -25

jeopardy when it ordered consccutive service for allied
offenses.”

[*P11] Appellant argues that he cannot be sen-
tenced [*#5] for four counts of felonious assault when
there was a single animus -- the act of shooting at the
passing car. Appellant contends he committed a single
offense and should serve concurrent sentences at most.
The state argues that appellant's claim is barred by the
docirine of res judicata and, in the alternative, under this
fact pattern, appetlant's four sentences for felonious as-
sault should not merge where there were four separate
viclims.

[*P121 We are not persuaded by the state's argu-
ment that appellant's claim is barred. When the trial court
resentenced appellant on hme 30, 2008, it did so because
his first sentence was void. See State v. Bezak, 114 Ohio
St.3d 94, 2007 Ohiv 3250, 868 N.E.2d 967, at syllabus.
Therefore, it is as if appellant's initial sentence and the
issues he raised in his first appeal related to his sentence
do not exist. The oaly sentence we now review is the
sentence imposed by the trial court on June 30, 2008.

[#*P13] Nor are we persuaded by appellant's argu-
ment that his four sentences for felonious assanit should
merge and require concurrent service.

[*P14] Appellant's reliance on State v. Sutton (July
24, 2008), Cuyahoga App. No. 90172, 2008 Ohio 3677,
is misplaced. Unlike in Swrfon, where [*76] the court
merged the convictions for attempted murder and feloni-
ous assault for each victim, the case at bar does not in-
volve two or more convictions based on a single animus
toward a single viclim. there were four victims because
appeliant shot at a car in which he knew there were four
passengers, In State v. Franklin, 97 Ohic St.3d 1, 2002
Ohio 5304, 776 N.E.2d 26, the Ohio Supreme Courl held
that "[¢]ven though appellant set only one fire, each ag-
sravated arson count recognizes that his action created a
rislc of harm to a separate person.” Similarty, appellant’s
act of shooting at a passing car created a known risk of
barm to four separaie people. ' See, also, Stare v. Jones
(1985), 18 Ohio St.3d 116, 18 Ohio B. 148, 480 N.E.2d
408.

1 Arguably, appellant committed more than a
single act given that he shot his weapon eight or
nine separate times.

[¥P15] Appeliant's first assignment of error is over-
ruled.

Disproportionate Scntence

[¥P16] “II. The trial court erred and abused its dis-
cretion by imposing an unrcasonable and disproportion-
ately harsh sentence on appellant, which was grossly
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inconsisteat with sentences imposed on similar offenders
for similar crimes and violaied his Eighth Amendment
rights.”

[*P17] In his second assignment of [**7] error,
appellant challenges the severity of his sentence by argu-
ing that similarly sitvated defendants were not given
maximum consecutive sentences. Because appellant did
not raise this issue before the trial court at resentencing,
we are barred from reviewing it here,

[¥P18} This court has repeatedly recognized that in
order to support a contention that a “sentence is dispro-
portionate to sentences irsposed upon other offenders, a
defendant must raise this issue belore the trial court and
present some evidence, however minimal, in order to

provide a starting point for analysis and to preserve the.

issue for appeal.” State v. Redding, 8th Dist. No. 90864,
2008 Ohio 5739, at P18, fn. 7, quoting State v. Edwards,
8Bth Dist. No. 89181 2007 Ohic 6068, PI11.

[¥P19] Appellant offers no other cases in which a
similarty situated defendant was given a lighter sentence,
nor does he demonsirate that the court did not consider
the euiding principles of R.C. 2929.11 and 2929.12. He
merely argues that serving his sentence will keep him in

A -26

prison until he is 63 years old, This argument has no
merit.

[*P20] Appellant's second assignment of error is
overruled. .

Judgment affirmed.

It is ordered that appellee récover from appellant
[**8] costs hercin taxed.

The court finds there were reasonable grounds for
this appeal.

It is ordered that a special mandate issue out of this
court directing the common pleas court to carry this
judgment into execution. The defendant's conviclions
having been affirmed, any bail pending appeal is termi-
nated. Case remanded to the trial court for execution of
sentence.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of Appellate
Procedire.

FRANK D. CELEBREZZE, IR., JUDGH
COLLEEN CONWAY COONEY, AJ, and
MARY JANE BOYLEL, J., CONCUR
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DECISION AND JOURNAL ENTRY
INTRODUCTION
DICKINSON, Judge.

[*PI] A jury convicted Jennifer R. Miller of unlaw-
ful sexual conduct with a minor. She has appealed, argu-
ing that the trial court incorrectly denied her motion for
acquittal under Rule 29 of the Ohio Rules of Criminal
Procedure. Because the trial court made a mistake re-
garding post-release control in Ms. Miller's sentencing
entry, the sentencing entry is void. This Court, therefore,
exercises its inherent anthority to vacate the void judg-
ment and remands for a new sentencing hearing,

A =27

POST-RELEASE CONTROL

[*P2] Ms. Miller's conviction is a felony of the
third degree. The trial court sentenced her to two years of
incarceration and suspended the sentence on the condi-
tion that Ms. Miller complete three years of community
control. The trial court warned Ms. Miller that [*#2]
violation of her community control requirements would
lead to "[tiwo (2) years in prison and in addition post
release control of up io Three (3) years."

[¥*P3} Under Seection 2967.28(8) of the Uhio Re-
vised Code "[elach sentence to a prisen term fora . ..
felony sex offense . . . shall include a requirement that
the offender be subject to a period of post-release control
imposed by the parole board afier the offender's refease
from imprisonment." For a felony sex offense, the period
is five vyears. RC. 2967.28¢B)(1). Under Section
2029 74¢F}(1}, "[i}f a court imposes a prison term . . . {or
a felony sex offense, . . . it shall include in the sentence a
requirement that the offender be subject to 2 period of
post-release control after [her] refease from imprison-
ment . . . ." In addition, Section 2929.19(B}3j{c) pro-
vides that, "if the sentencing court determines . . . that a
prison term is necessary or required, [it] shall . . . [n]otify
the offender that [shel will be supervised under section
2067.28 of the Revised Code after fshe] leaves prison if
[she] is being sentenced . . . for a felony sex offense . . .

[*P4] In its journal entry, the trial court warned
Ms. Miller that violation of her [#*3] community control
requirements would lead to "[t]wo (2) years in prison and
in addition post release conirol of up to Three (3) years.”
That would have been correct if Ms. Miller's third-degree
felony had not been a felony sex offense. Section
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2967.28(4)(3) defines a "|fictony sex offense” as "a vio-
lation of a section contained in Chapter 2907 of the Re-
vised Code that is a felony." A jury convicied Ms. Miller
of violating Section 2907.04, a felony of the third degree.
Due to her conviciion for a fefony sex offense, she was
subject to a mandatory five years of post-release control,
rather than up to three years for a third-degree felony.

[*P3] In State v. Simphkins, 117 Ohio St 3d 420,
2008 Ohio 1197, §84 N.E.2d 568, the Ohio Supreme
Court held that, "[i]n cases in which a defendant is con-
victed of, or pleads guilty to, an offense for which
postrelease control is required but not properly inchuded
in the sentence, the senience is void . . . ." fd. at syllabus.
The Supreme Court reasoned that "no court has the au-
thority to substitute a different sentence for that which is
required by taw." Id. at P 20. It concluded that "a sen-
tence that does not conform to statutory mandates requit-
ing the impositian of posirelease [#*4] control s a aul-
lity and void [and] must be vacated." Id. ar P’ 22.

[¥P6] In State v. Bedford, 9th Dist. No. 24431,
2000 Ohio 3972, ai P 11, this Court held that, if "[a]
journal entry is void because it included a miistake re-
garding post-release control . . . there is no final, appeal-
able order.” Accordingly, this Court does not have juris-
diction to consider the merits of Ms. Miller's appeal. /d.
at P 14, It does have limited inherent autherity, however,
to recognize that the journal entry is a nuility and vacate
the void judgment. /d. ar P 12 (yuoting Van De Ryt v.
Van De Ry, 6 Ohic St 2d 31, 36, 215 N.E2d 098
(1966)).

COMNCLUBION

[*P7] The trial court's journal entry included a mis-
take regarding post-release control. It, therefore, is void.
This Court exercises its inherent authority to vacate the
journal entry and remands this matter to the irial court
for a new sentencing hearing.

Judgment vacated, and cause remanded.
There were reasonable grounds for this appeal.

We order that 2 special mandate issue out of this
Court, directing the Court of Common Pleas, County of
Summit, State of Ohie, to carry this judgment into execu-
tion. A certified copy of this jowrnal entry shall constituic
the mandate, pursuant to App. R 27,

tmmediately  [**$] upon the filing hereof, this
document shall constitute the journal entry of judgment,
and it shall be filc stamped by the Clerk of the Cowrt of
Appeals at which time the period for review shall begin
to run. App.R. 22(E). The Clerk of the Court of Appeals
is instructed to mail a notice of entry of this judgment to
the parties and to make a notation of the mailing i the
docket, pursuant to App. R 30.

Cosls taxed to appellee.
CLAIR E. DICKINSON
FOR THE COURT
MOORE, P. J.
BELFANCE, 1.
CONCLUR

A - 28
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PRIOR HISTORY: [**1]
APPEAL FROM JUDGMENT ENTERED IN THE

COURT OF COMMON PLEAS, COUNTY OF SUM- -
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DISPOSITION: Judgment vacated, and cause re-

manded.

COUNSEL: Appearances: MATILDA . CARRENA,
attorney at law, for appellant,

SHERRI BEVAN WALSII, prosecuting attorney, and
HEAVEN DIMARTINO, assistant prosecuting attorney,
for appellee. :

JUDGES: CLAIR E. DICKINSON, Judge. WHIT-
MORE, I, CONCURS. MOORE, P. I, CONCURS IN
JUDGMENT ONLY.

OPINION BY: CLAIR E. DICKINSON
OPINION

DECISION AND JOURNAL ENTRY
DICKINSON, Judge.
INTRODUCTION

[*P1] A jury convicted Anthory Morton of aggra-
vated possession of drugs, a felony of the second degree.
He has appealed his conviction, arguing that the trial
court incorrectly denied his motion to suppress, Because
the trial court made a mistake regarding post-release con-
trof at the sentencing hearing and in its journal entry, the
journal entry is void. This Court, therefore, exercises its

inherent power to vacate the void judgment and remands
for a new sentencing hearing.

POST-RELLEASE CONTROL

[#P2] Section 2967.28(B) of the Ohio Revised Code
provides that "[e]ach sentence to 2 prison term for a fel-
ony of the . . . second degrec . . . shall include a require-
ment that the offender be subject to a period of post-
release control [**2] imposed by the parole board after
the offender’s release from imprisonment." For a felony
of the second degree that iz nol a felony scx offense, the
period is three years. RC. 2967.28(B)(2). Under Section
2029.14(F}1}, "[i]f a cowst imposes a prison term . . . for
a felony of the second degree . . . it shall include in the
sentence a requirement that the offender be subject to a
period of post-release control after [his] release from
Imprisonmeit " In addition, Secfion
2029.19(B)(3)(c) provides that, "if the sentencing court
determines . . . that a prison term is necessary or re-
quired, {it] shall . .. {n]otify the offender that [he] will be
supervised under section 2967.28 of the Revised Code
after [he] leaves prison if [he] is being seatenced for a
felony of the . . . second degree . .. ."

[*P3] At the sentencing hearing, the trial court told
Mr. Morton that it was sentencing him "to a mandatory
sentence of two years in prison with up to three years of
post-release control as the Ohio Parole Authority may
determine.” In its journal eniry, it wrole that, "Lalfter
release from prison, [Mr. Morton] is ordered subject io 3
years post-release conirol to the extent the parole board
[*#3] may determinc as provided by law." The court,
therefore, made a couple of mistakes. At the sentencing
hearing,. it incorrectly told Mr. Morton that post-release
control would be for up to three years even though Sec-
tion 2967.28 requires a full three years. At the serntencing
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hearing and In its journal entry, the court incorrectly
sugzested (hat the imposition of post-release control was
at the discretion of the parole board, instead of manda-
tory under Section 2967 28(B).

3P4 In State v. Simpkins, 117 Ohic St. 3d 420,
2008 Ohio 1197, 884 N.E2d 368, the Ohio Supreme
Couri held that, “[iln cases in which a defendant is con-
victed of, or pleads guilty to, an offense for which
postreiease control is required but not properly included
in the senience, the sentence is void .. . " Id at syilabus.
The Supreme Court reasoned that "no court has the au-
thority to substitute a different sentence for that which is
required by law.” Jd ar P20. 1t concluded that "a scn-
tence that does not conform to statatory mandates requir-
ing the imposition of postrelease control is a nullity and
void [and] must be vacated." £l at P22

[¥P5] In State v. Bedford, 9th Dist No. 24431,
2009 Ohio 3972, at P11, this Court held that, if' "{a]
[#*4] journal entry 1s void because it included a mistake
regarding post-release control . . . there is no final, ap-
pealable order.” Accordingly, this Court does not have
jurisdiction to consider the merits of Mr. Morton's ap-
peal. Id aif P14. It does have limiled inherent authority,
however, to recognize that the journal entry is a nullity
and vacate the void judgment. /d. af P12 (quoting Fan
De Ryt v. Van De Ryt, 6 Ohio St 2d 31, 36, 215 N.E.2d
698 (1966)).

CONCLUSION

F*P61 The trial cowt's journal entry included a mis-
take regarding post release control. It, therefore, is void.
This Court exercises its inherent power o vacate the

journal entry and remands this matter to the trial court
for a new sentencing hearing,

Judgment vacated,
and cause remanded.
There were reasonable grounds for this appeal.

We order that a special mandate issuc out of this
Court, directing the Court of Common Pleas, County of
Summit, State of Chio, to carry this judgment inlo exeen-
tion. A certified copy of this journal emiry shall constitute
the mandate, pursuant 1o App. R 27

Immediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it shall
be file stamped by the Clerk of the Court of Appeals
{*#5] at which time the period for review shall begin to
run. App R 22(E), The Clerk of the Court of Appeals is
instructed to mail a notice of entry of this judgment to
the parties and o make a notation of the mailing in the
docket, pursuant to App. R. 30

Cosls laxed to appetlee.

CLAIR E. THCKINSON

FOR THE COURT

WIHITMORE, J.
CONCURS

MOORE, P. J.
CONCURS IN JUDGMENT ONLY



LexisNexis®

"age |

LEXSEE 2008 OHIO 6053

STATE OF OHIQ, AppeHee v. CARLOS ORTEGA, Appellant

C.A. No. 08CAB09316

COURT OF APPEALS OF OHIO, NINTH APPELLATE DISTRICT, LORAIN
COUNTY

2008 Ohio 6053; 2008 Ohio App. LEXIS 5074
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FRIOR HISTORY: [*+#]]

APPEAL FROM JUDGMENT ENTERED IN THE
COURT OF COMMON PLEAS COUNTY OF
LORAIN, OHIO. CASE No. 04CR0659472.

State v. Ortega, 2006 Ohio 2177, 2006 Ohio App. LEXIS
2029 (Ohio Ct. App., Lorain County, May 3, 2006)

DISPOSITION:  Judgment affirmed.
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JUDGMENT ONLY.

OPINION BY: DONNA |. CARR
OPINION

DECISION AND JOURNAL ENTRY
CARR, Presiding Judge.

[*P1] Appellant, Carlos Ortega ("Ortega™), appeals
the judgment of the Lorain County Court of Common
Pleas which re-sentenced Ortega to an aggregate sen-
tence of twenly-seven vears and advised him of his post-
release control obligations. This Court affirms.

I.

[*P2] On August 19, 2004, Ortega was indicted on
onc count of aggravated burglary under RO
2911.11(A)(1), and one count aggravated burglary under
RC2911.71(4)(2), both counts conlaining a three-year
frrearm specification, as well as a one-year firearm speci-
fication. On September 2, 2004, a supplemental indict-
ment was filed indicting Ortega on one count of aggra-
vated murder under R.C. 2903.01(B), one count of ag-
gravated robbery under R.C. 29717.07(4)(1). one count of
agpravaied robbery {**2] under B.C 2977.01 (A3}, one
count of robbery under R.C. 2971.02(4)(1}, one count of
tampering with evidence under R.C 2021.12¢4), one
count of murder under R.C. 2903, 02(BJ, one count of
felonious assault under R.C. 2903 /1(4)(1) & {(2), and
firearmn specifications for all counts. On Januvary 14,
2005, the jury found Ortega guilty of count one, agura-
vated burgiary; count two, aggravated burglary; count
three, aggravated murder; count seven, tampering with
evidence; count eight, murder; count nine, felonious as-
sault; and all of the corresponding specifications. Orlega
was sentenced (o "an aggregate sentence of 27 years to
life."

[*P31 On February 14, 2005, Ortega filed a notice
of appeal with this Court. On July 21, 2005, Ortepa's
appeal was dismissed because he [(ailed to file his brief
within the statutory period. On November 3, 2005, this
Court granted Ortega's motion for reconsideration. On
May 5, 2006, this Court affirmed the rufing of the Lorain
County Court of Common Pleas.

[*P4] On October 19, 2007, Orlega filed a "motion
to set aside void sentence[.]" On December 13, 2007, the
trial court senterced Ortega to an aggregate sentence of
twenty-seven {27) years on the counts for which he had
[*#3] been convicted, and advised Ortega of the post-
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retease control to which he would be subjected. Ortege
filed a timely appeal on January 11, 2008,

1T
ASSIGNMENT OF ERROR [

“THE JURY LOST I'TS WAY WHEN
[T FOUND MR. ORTEGA GUILTY
FOR CONSPIRACY, AS TIHE DECL-
SION WAS AGATNST THE MANIFEST
WEIGHT OF 1TIE EVIDENCE."

ASSIGNMENT OF ERROR 1T

“IHE TRIAL COURT ERRED TO
THE DETRIMENT OF MR. ORTEGA
WHEN  ADMITTING  TESTIMONY
INTO EVIDENCE THAT WAS ELIC-
ITED THROUGH LEADING QUES-
TIONS ON DIRECT LEXAMINA-
TIONL.]"

ASSIGNMENT OF ERROR III

"THE TRIAL COURT ERRED TO
THE DETRIMENT OF MR. ORTEGA
WHEN IT ALLOWED THE DETLEC-
TIVE IN THE CASE TO TESTIFY
ABOUT APPELLANT'S ATTEMPT TO
ENFORCE HIS CONSTITUTIONAL
RIGHT TO REMAIN S1LENT WHEN
QUESTIONLD BY THLE POLICE."

ASSIGNMENT OF ERROR 1V

“IHE TRIAL COURT ABUSED ITS
DISCRETION WHEN IT ALLOWED
WITNESSES TO TESTIFY AS TO
MATTERS OF WHICH ONLY AN EX-
PERT IN THE FIELD OF PHYSICIS
[sic] COULD HAVE TESTIFIED TO
THE DETRIMENT OF MR. ORTEGA."

ASSIGNMENT OF ERROR V

"{1IE TRIAL COURT ABUSED ITS
DISCRETION WIEN IT ALLOWED
HEARSAY TESTIMONY TO BE AD-

A ~ 32

MITTED INTO EVIDENCE TO THE
DETRIMENT OF MR, ORTEGA."

ASSIGNMENT OF ERROR V1

"“THE TRIAL COURT ABUSED ITS
DISCRETION WHEN IT ALLOWED
THE PROSECUTOR TO QUESTION
[##4] A STATE WITNESS ON RE-
DIRECT EXAMINATION  ABOUT
MATTERS QUTSIDE THE SCOPE OF
CROSS EXAMINATION.”

ASSIGNMENT OF ERROR VII

"THE TRIAL COURT ERRED 1O
THE DETRIMENT OF MR. ORTEGA
BY NOT ALLOWING DEFENSE
COUNSEL TQ PROPERLY PRESENT
CLOSING ARGUMENT."

ASSIGNMENT OF ERROR VIIF

"IHE CUMULATIVE EFFECT OF
THE TRIAL COURT'S ERRORS DE-
PRIVED MR. ORTEGA OF A FAIR
TRIAL."

[*P5] Ortega sets forth cight assignments of error
on appeal. However, because this Court already affirmed
his conviction in his first appeal, Ortega is now pre-
cluded from setting forth new arguments which are unre-
lated to his re-sentencing,

[#P6] “The law of the case doclrine ‘provides that
the decision of a reviewing court in a case remains the
Jaw ol that case on the legal questions invelved for all
subsequent proceedings in the case at both the trial and
reviewing levels." Neiswinier v. Nationswide Mut. Fire
Ins. Co., Oth Dist. No. 23648, 2008 Ohio 37, ot P10,
quoting Nolan v. Nolan (1984}, 1] Ohio St.3d 1, 3, 11
Ohic B. 1, 462 N.E.2d 410. Ultimately, "the doctrine of
taw of the case precludes a litigant from attempting {o
rely on arguments at a retrial which were fully pursued,
or available to be pursued, in a first appeal. New argu-
ments are subject o isswe preclusion, [*#5}] and are
barred." Hubbard ex rel. Creed v. Sauline (1996), 74
Ohio S5i.3d 402, 404-03, 1996 Ohio 174, 659 N.E2d 781.
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[*P7] Morc specific to the case at hand, it has been
found that where a "court affirm[s] the convictiens in the
First Appeal, the propriety of those convictions [be-
comes] the law of the case, and subsequent argamenis
seeking to overturn them [become] barred. Thus, in the
Second Appeal, only arguments relating 1o the rescntenc-
ing [are] proper." State v. Harrison, Sth Dist. No. 88957,
2008 Chio 921, at P9.

{*P8] In the case sub judice, Ortega does not sel
forth any arguments challenging the propriety or validity
of his new sentence. Rather, Ortega sets forth new argu-
ments attacking his conviction as entered by the trial
court which were available to be pursued in his first ap-
peal. Because this Court has already affirmed Ortega's

conviction in ruling on his first appeal, he is now pre-

cluded from attempting to overturn that conviction on his
second appeal after resentencing, and is limited to setting
forth arguments relating only to his re-sentencing, There-
fore, Ortega's eight new assignments of error challenging
his conviction are barred by the "law of the case” doc-
trine. Accordingly, Ortega's eight assignments of [*%6]
error are overruled.

I1L.

[¥*P9] Ortega's eight assignments of error are over-
ruled. The judgment of the Lorain County Court of
Commeon Pleas is affirmed.

Judgment affirmed.

The Court finds that there were reasonable grounds
for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Common Pleas, County of
Lorain, State of Ohio, to carry this judgment into execu-
tion. A certified copy of this journal entry shall constitute
the mandate, pursuant to App.R. 27. '

Immediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it shail
be fite stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.
App.R. 22(F). The Clerk of the Court of Appeals is in-
structed to mail a notice of entry of this judgment to the
pariies and to make a notation of the mailing in the
docket, pursuant to App.R. 30.

Costs taxed to Appellant.
DONNA J, CARR

FOR THE COURT
WHITMORE, J.
CONCURS

CONCUR BY: SLABY

CONCUR
SLABY, 1.
CONCURS IN JUDGMENT ONLY, SAYING:

[*P10] SLABY I agree with the result reached by
the majority in this case, but write separately because 1
would reach this result, and affirm, based on res judicata
rather than the doctrine [**7] of the law of the case.
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OPINION BY: CLAIR E. DICKINSON
OPINION

DECISION AND JOURNAL ENTRY
DICKINSON, Presiding Judge.
INTRODUCTION

[*P1] A jury convicted Lucas Pereztaraos of do-
mestic violence and felonious assault. He has appealed,
arguing that the trial courl incorrectly faited to dismiss
the jury panel afler one of the prospective jurors ques-
tioned whether he (Mr. Perezlaraos) was in the United
States illegaily and that the trial court incorrectly allowed
4 forensic nurse examiner 1o testify about victim behav-
ior in abusive relationships. He has also argued that his
convictions are not supported by sufficient evidence and

A —- 34

Judgment vacated, and cause rc- '

arc against the manifest weight of the evidence. Because
the trial court made a mistake regarding post-reicase con-
wol in its sentencing entry, the sentencing entry is void.
This Court, therefore, exercises its inherent power to
vacate [¥%2] the void judgment and remands for a new
sentencing entry.

POST-RELEASE CONTROL

[¥P2] Mr. Perezlaraos's felonious assaull convic-
tion is a fefony of the second degree. The trial court sen-
tenced him on it to two years in the custody of the Ohio
Department of Rehabilitation and Correction, to be
served concurrently with a 180-day sentence for his mis-
demeanor domestic violence conviction.

[*P31 Under Section 2967.28(B) of the Ohio Re-
vised Code "[e]ach sentence to a prison term for a felony
of the . . . second degrec . . . shali inchude a requirement
that the offender be subject to a period of post-rclease
control imposed by the parole board after the offender's
release from imprisonment.” For a felony of the second
degree that is not a felony sex offense, the period is three
years. R.C. 2967.28(B)(2). Under Section 2629 14(F){(1),
"[{]f a court imposes a prison ferm . . . for a felony of the
second degree, . . . it shall include in the sentence a re-
quirement that the offender be subject to a period of
post-relcase control after [his] release from imprisorl-
ment . . . ." In addition, Section 2929.19(B}(3}(c) pro-
vides that, "if the sentencing court delermines . . . that a
prison term is necessary o1 required, [**3] [it] shall . ..
[n]otify the offender that {he] will be supervised under
section 2967.28 of the Revised Code after [he] leaves
prison if [he] is being sentenced for a felony of the . ..
second degree ., . ."



Page 2

2009 Ohio 4176, *; 2009 Ohio App. LEXIS 3517, **

[¥P4] AL the sentencing hearing, the trial courl cor-
rectly told Mr. Perezlaraos that, following his release,
"he will be placed on three years of whal's called Post-
Release Control, which is another name for parole.” But
in its journal entry, it incorrectly wrote that "he may be
placed on post release control for a period of three
vears." That is, the journal entry incorrectly suggested
that the imposition of post-release control was discre-
tionary instead of mandatory under Section 2967.28(B).

[*P5| In State v. Simpkins, 117 Ohic St. 3d 420,
2008 Ohio 1197, 884 N.E.24 568, the Qhio Supreme
Court held that, "[ijn cases in which a defendanl is con-
victed of, or pleads guilty to, an offense for which
postrelease contro is required but not properly included
in the sentence, the sentence is void ... " Jd. at sytlabus.
The Supreme Court reasoned that "no court hag the au-
thority to substitute a different sentence for that which is
required by law" Id ar P20. 1t concluded that "a sen-
tence that does not conform [*#4] to statutory mandates
requiring the imposition of postrelease cosirol is a nullity
and void [and] must be vacated." Id. at P22.

[*P6] In Siate v. Bedford, 9th Dist No. 24431,
2009 Ohio 3972, at P11, this Court held that, if "[al
journal entry is void because it included a mistake re-
garding post-release control . .. there is no {inal, appeal-
able order. Accordingly, this Court does not have juris-
diction to consider the merits of Mr. Perezlaracs's appeal.
fd ot Pi4. It does have limited inherent authority, how-
ever, to recognize that the journal entry is a nullity and
vacate the void judgment. /d. wz P12 (quoting Vas DeRyl
v. Van DeRyt, 6 Ohio St. 2d 31, 36, 213 N.E£.2d 698
(1966}

CONCLUSION

A - 35

{#*P7] The trial court's journal entry included a mis-
take regarding post-release controb. it, therefore, is void.
This Court exercises its inherent power to vacate the
journal entry and remands this matier 10 the (rial court
for a new sentencing entry.

Judgment vacated,
and cause remanded.
There were reasonable grounds for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Common Pleas, County of
Sumimit, State of Ohio, to catry this jadgment into execu-
tion. A certified copy of this journal [*¥5] entry shall
constitute the mandate, pursuant to App.R. 27.

Immediately upon the fiting hereof, this document
shall constitute the jowmal entry of judgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.
App.R. 22(E). The Clerk of the Cout of Appeals is in-
structed to mail a notice of entry of this judgment to the
parties and to make a notation of the mailing in the
doclet, pursuant to App.R. 30.

Costs taxed to appelice,
CLAIR E. DICKINSON
FOR THE COURT
WHITMORE, J.
BELFANCE, L
CONCUR
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OPINION BY: CLAIR E. DICKINSON
OPINION

DECISION AND JOURNAL ENTRY
DICKINSON, Presiding Judge.
INTRODUCTION

[*P1] Angelo Pirovolos pleaded no contest to at-
tempted murder, a felony of the first degree, felonious
assault, a felony of the second degree, and having weap-
ons while under disability, a felony of the third degree.
The trial court found him guilty of the charges and sen-
tenced him to twelve years in prison, He has appeated hus
convictions, arguing that the court incorrectly denied his
motion 1o suppress. Because the court made a mistake
regarding post-release control in its journal entry, the

A - 36

journaf entry is void. This Court, thercfore, exercises its
inherent power to vacate the void judgment and remands
for a new sentencing hearing,

SENTENCING ERROR

[*P2] Although not addressed by the parties, this
Court must first consider whether il has jurisdiction to
[¥%2] hear the appeal. Section 2967.28(B) of the Ohio
Revised Code provides that "[elach sertence to a prison
termn for a felony of the first degree, for a felony of the
second degree, . . . or for a felony of the third degree that
is nol a felony sex offense and in the commission of
which the offender caused or threatened to cause physi-
cal harm to a person shall include a requirement that the
offender be subject to & period of post-release control
imposed by the parole board after the offender’s release
from imprisonment.” For a felony of the first degree, the
period is five years. R 2967.28(B)¢1). "For a felony of
the second degree that is not a felony sex offense,” the
period is three years. R.C. 2967.28(B})(2). "For a felony
of the third degree that is not a felony sex offense and in
the commission of which the offender caused or threat-
encd physical harm to a person,” the period is three
years. R.C. 2967.28(B)(3). Under Section 2929.14(F)(1),
"[i}f a court imposes a prison term for a felony of the
first degree, for a felony of the second degree, . . . or for
a felony of the third degree that is not a felony sex ol-
fense and in the commission of which the offender
caused or threatened [¥*3] to cause physical harm to a
person, it shatl include in the sentence a requirement that
the offender be subject to a period of post-release control
after [his] release from imprisonment . . . ."

[*P3] At Mr, Pirovolos's sentencing hearing, the
trial court correctly told him that he would be subject to
five years post-release control. In its journal eniry, how-
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aver, it wrote that "post release control is mandatory in
this case up to a maximum of 3 years [on the attempted
murder count] and post release control is mandatory in
this case up to a maximum of 3 years on [the felonious
assault and having weapons while under disability
counts].” The court, therefore, mistakenly indicated that
Mr. Pirovelos could be subject to less than five years of
post-release control on the attempted murder count in-
stead of writing that he will be subject to the full term of
five years. 1t also mistakenly wrote that ke could be sub-
ject to less than three years of posi-release control on the
felomious assault and having a weapon under disability
counis. See State v. Morton, Oth Dist. No. 24531, 2000
Ohio 4168, ai P3; State v. Moton, 9th Dist No. 24262,
2000 Ohia 4169, at P3.

[¥P4] In State v. Simpkins, 117 Ohio St 3d 420,
2008 Ohio 1197, 584 N E.2d 568, [**4] the Ohio Su-
preme Court held that, "[i]n cases in which a defendant is
convicted of, or pleads guilty to, an offense for which
postrelease control is required but not properly included
in the sentence, the sentence is void . .. " Id at syllabus.
The Supreme Court reasoned thai "no court has the au-
thority to substitute a different sentence for that which is
required by law." Jd ar P20. 1t concluded that "a sen-
tence that does not conform to statutory mandates requir-
ing the imposition of postrelease conirol is a nullity and
void [and] must be vacated." Id. ot P22

[*P5] In Stare v. Bedjord, 9th Dist. No. 24431,
2000 Ohio 3972, at P11, this Court held that, if "{a]
journal entry is void because it included a mistake re-
oarding posl-release control . . . there is no final, appeal-
able arder." Accordingly, this Court does not have juris-
diction lo consider the merits of Mr. Pirovolos's appeal.
Id ot P14. 1t does have limiied inherent authority, how-
ever, to recognize that the journal entry is a nullity and
vacate the void judgment. Jd ot P12 (quoting Van De
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Ryt v. Van De Ryt, 6 Ohio St. 2d 31, 36, 215 N.L..2d 698
(19663).
CONCLUSION

F*P6] The trial cowt's journal entry included a mis-
take regarding post release control. [**5] i, therefore, i3
void. This Court exercises its inherent power lo vacate
the jownal entry and remands this matter to the trial
court for a new sentencing hearing.

Judgment vacated,
and cause remanded.
There were reasonable grounds for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Common Fleas, County ol
Medina, State of Ohio, to carry this judgment into execu-
tion. A certified copy of this journal entry shall constitute
the mandalte, pursuant to App. K. 27.

Fmmediately upon the filing hereol, this document
shail constitute the journal entry of judgient, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.
App R 22(E). The Clerk of the Court of Appeals s in-
structed to mail a notice of entry of this judgment to the
parties and to make a notation of the mailing in the
docleet, pursaant to App. K. 30,

- Costs laxed to appellee.
CLAIR E. DICKINSON
FOR THE COURT
WHITMORE, J.
BELFANCE, 1.
CONCUR
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STATE OF OIO, Appellee v. LEONARD E. ROBERTSON, Appellant

C.A. No. 07CA0120-M

COURT OF APPEALS OF OHIO, NINTH APPELLATE DISTRICT, MEDINA
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September 28, 2009, Pecided

PRIOR HISTORY: [**1]

APPEAL FROM JUDGMENT ENTERED IN THE
COURT OF COMMON PLEAS, COUNTY OF ME-
DINA, ORIO. CASE No. 05-CR-0339.

PISPOSITION:
manded.

Judgment vacated, and cause re-

COUNSEL: JOSEPH F. SALZGEBER, attorney at law,
for appellant,

DEAN HOLMAN, prosecuting attorney, and RUSSELL
A. HOPKINS, assistant prosecuting attorney, for appel-
lee.

JUDGES: CLAIR [. DICKINSON, Judge. MOORE,
P.J., WHITMORE, J., CONCUR.

OPINION BY: CLAIR E. DICKINSON
OPINION

DECISION AND JOURNAL ENTRY
DICKINSON, Judge.
INTRODUCTION

[*P1] As part of a plea agreement, Leonard E.
Robertson pleaded guilty 1o 54 counts of sexual battery,
one count of gross sexual imposition, and two counts of
attempted gross sexual imposition. Mr. Robertson was
convicted of those charges and has appealed, arguing that
his guilty pleas were not knowingly, intelligently, and
voluntarily made because the trial court failed to advise
him, at his change of plea hearing, that he would be sub-

ject to a mandatory term of five years of post-release
control. Mr. Robertson, however, has not moved the trial
court to withdraw his plea. Becanse the trial court made &
mistake regarding postrelease control in its seatencing
entry, the sentencing entry is void. This Court, therefore,
exercises its inherent power 1o vacate the void [**2]
judgment and remands for a new sentencing hearing.

POST-RELEASE CONTROL

[*P2] Mr. Robertson's sexual battery convictions
are felony sex offenses of the third degree. His other
three convictions are felomy sex offenses of lesser de-
grees. The trial court sentenced him to a total of fifteen
years in the custody of the Ohio Department of Rehabili-
tation and Correction and ordered him to serve "up to"
five years of post-release control.

[*P3] Under Section 2967.28(B) of the Ohio Re-
vised Code, "[e]ach sentence to a prison term . . . for a
felony sex offense . . . shall include a requirement that
the offender be subject to a period of post-release control
imposed by the parole board after the offender's release
from imprisonment.” For a felony sex offense, the period
is five vyears. R(C. 2967.28(B)(1}. Under sSection
2929.74(F)(1), "[i])f a cowrt imposes a prison term . . . for
a felony sex offense, . . . it shall include in the sentence a
requirement that the offender be subject 1o a period of
post-release contro} after |his] release from imprison-
ment...."

[*P4] In its sentencing entry of March 31, 2008,
the trial court wrole that "post release control is manda-
tory in this case up lo 8 maximum of 5 years." [**3]
Although the trial court correctly wrote that Mr. Robert-
son was subject to "mandatory” post-release control, it
incorrectly described that post-release contrel as lasting

A — 38
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"up to a maximum of 5 years," thereby implying that it
could last for less than 5 years. Under Section 2967.28,
any sentence fo a prisen term for a felony, except un-
categorized special felonics, "shall include 2 requirement
that the offender be subject to a period of post-release
control" following release. R.C. 2067.28(B), (C). Thus, if
the trial court imposes a prison term for such an offense,
it must include that requirement in the sentence. To that
extent, the requirement that the offender be "subject” 1o
post-releasc control under Section 2967.28 is always
"mandatory” because the trial court has no discrotion
over whether to include it in the sentence.

[*PS] The trial court also has no discretion over
whether post-release control is actually imposed or,
when it is, the length of that post-release conirol. To the
exient anyone has discretion regarding post-release con-
trol, it is the parole board, not the trial court. Depending
upon the offense, Section 2967.28 dictates either a defi-
nite period of three or five years [**4] under part B,ora
possible period of up to three years wader past C, "if the
parole board . . . determines that a periad of post-release
control is necessary for that offender." R 2967.28(C).

[*P6] Mr. Robertson was convicted of third-degree
felony sex offenses within the coverage of Section
2967.28(B)f1i. The trial court, therelore, should have
included in his sentence that he would be subject to post-
release control for a definite period of five years. The
language in the sentencing entry about a tenn of "up to"
five years incorrectly implies that Mr. Robertson could
serve less than five years,

[¥P7] In State v. Simphins, 117 Ohio 51 3d 420,
2008 Ohic 1197, 884 N.E2d 568, the Ohio Supreme
Court held that, “[ijn cases in which a defendant is con-
victed of, or pleads guilty to, an offense for which
postrelease control is required but not properly included
in the sentence, the sentence is void . . . ." 7d. at syllabus.
The Supreme Court reasoned that "no court has the au-
thority to substitute a different sentence for that which is
required by law." Id at P20. It concluded that "a sen-
tence that does not conform to statutory mandates requir-
ing the imposition of postrelease coatrol is a nullity and
void [and] |**5} must be vacated." /d af P22,
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[*P8] In State v. Bedford, 9th Dist. No. 24431,
2009 Ohjo 3972, at P11, this Cowt held that, if "[a}
journal entry is void because it included a mistake re-
garding post-release control . . . there is no final, appeal-
able order." Accordingly, this Court does not have juris-
diction to consider the merits of Mr. Robertson's appeal.
1d at P14. Tt does have limited inherent authority, how-
ever, to recognize that the journal entry is a nullity and
vacate the void judgment. /e at P12 (quoting Van De
Ryt v. Van De Ryt, 6 Ohio St. 2d 31, 36, 215 N.E 2d 698
(1966)}.

CONCLUSION

1*P9] The trial cowt's journal entry included a mis-
take regarding post-release control. It therefore, is void.
This Court exercises its inherent power to vacate the
journal entry and remands this matter to the Irial court
for a new sentencing hearing.

Judgment vacated,
and cause remanded.
There were reasonable grounds for this appeal.

We order that a special mandate issue out of this
Court, directing the Cowrt of Common Pleas, County of
Medina, State of Ohio, to carry this judgment into execu-
tion. A certified copy of this journal entry shall constitute
the mandate, pursuant to App.R. 27.

Immediatety upon the filing hereof, [#*6] this
document shall constitute the journal catry of judgment,
and it shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall begin
to run. App.R. 22(#). The Clerk of the Court of Appeals
is instructed to mail a notice of entry of this judgment fo
the parties and to make a notation of the mailing in the
docket, pursuant 1o App.R. 30.

Costs laxed fo appellee.
CLAIR E. DICKINSON
FOR THE COURT
MOORE, P. 1.
WHITMORE, J.
CONCUR
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manded.

Judgment vacated, and cause re-

COUNSEL: JOSEPH F. SALZGEBER, attorney al law,
for appellant,

DEAN HOLMAN, prosecuting attorey, and RUSSELL
A. HOPKINS, assistant prosecuting attorney, for appel-
lee.

FUDGES: CLAIR E. DICKINSON, Judge. MOORE,
P.J., WHITMORE, J., CONCUR.

* OPINION BY: CLAIR E. DICKINSON
OPINION

DECISION AND JOURNAL ENTRY
DICKINSON, Judge.
INTRODUCTION

[*P1] As part of a pica agreement, T.conard E.
Roberison pleaded guiliy to 54 counts of sexual battery,
one count of grass scxual imposition, and two counts of
attempted gross sexual imposition. Mr. Robertson was
convicted of those charges and has appealed, arguing that
his guilty pleas were not knowingly, mtelligently, and
voluntarily made because the trial court failed to advise
him, at his change of plea hearing, that he would be sub-
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ject to a mandatory term of five years of post-release
control. Mr. Roberison, however, has not moved the trial
court to withdraw his plea. Becaunse the trial court made a
mistake regarding post-release control in its sentencing
entry, the senlencing entry is void. T his Court, therefore,
exercises its inherent power to vacate the void [*¥2]
judgment and remands for a new sentencing hearing.

POST-RELEASE CONTROL

[*P2] Mr. Robertson's sexual batlery convictions
are felony sex offenscs of the third degree. His other
three convictions are felony sex offenses of lesser de-
arees. The trial court sentenced him to a total of fifteen
years in the custody of the Obio Department of Rehabili-
tation and Correction and ordered him to serve "up to"
five years of post-release control.

[(*P3] Under Section 2067.28(B) of the Ohio Re-
vised Code, "fe]ach sentence to a prison term . . . fora
felony sex offense . . . shall include a requirement that
ihe offender be subject to a period of post-rclease control
imposed by the parole board after the offender's release
from imprisonment." For a felony sex offense, the period
is five years, RC. 296728(Bi1}. Under Section
20290 14(F)(1), "{i]{ a court imposes a prison term . . . for
a felony sex offense, . . . it shall include in the senience a
requirement that the offender be subject to a period of
posi-release control after [his} release from imprison-
ment ... ."

[*P4] In its sentencing entry of March 31, 2008,
the trial conrt wrote that "post release control is manda-
fory in this case up to a maximum of 5 years." [**3]
Although the trial court correctly wrote that Mr. Robert-
son was subject to "mandatory” post-release controd, it
incorrectly described that post-release control as lasting
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"up to a maximum of § years," therchy implying that it
could last for less than 5 years, Under Section 2967.28,
any sentence 1o a prison ferin for a felony, except un-
categorized special felonies, "shall include a requirement
that the offender be subject to a period of post-release
control” following release. R.C. 2967.28(B), (C}. Thus, if
the trial court imposes a prison term for such an offense,
it moust include that requirement in the sentence. To that
extent, the requirement that the offender be "subject” 1o
post-release control under Section 2967.28 is always
"mandatory” because the trial court has no discretion
aver whether to include it in the sentence.

[*P5] The trial court also bas no discretion over
whether post-release control is actually imposed or,
when it is, the length of that post-release control. To the
extent anyene has discretion regarding post-release con-
irol, it is the parole board, not the trial court. Depending
upon the offense, Section 2967.28 dictates either a defi-
nite period of three or five years |**4] under past 3, or a
possible period of up to three years under part C, "if the
parole board . . . determines that a peried of post-release
control is necessary for that offender.” R.C. 2967.28(C).

[*P6] Mr. Robertson was convicied of third-degree
felony sex offenses within the coverage of. Section
2067.28(B)(1). The trial court, therefore, should have
included in his sentence that he would be subject to post-
release control for a definite period of five years. The
fanguage in the sentencing entry about a term of "up to”
five years incorrectly implies that Mr. Robertson could
serve less than five years.

[*P7] In Siate v. Simpkins, 117 Ohio St. 3d 420,
2008 Ohio 1197, 884 N.E2d4 568, the Obhio Supreme
Court held that, "[i]n cases in which a defendant is con-
victed of, or pleads guilty to, an offense for which
postrelease control is required but not property inchuded
in the sentence, the sentence is void . .. " fd. at syllabus.
The Supreme Court reasoned that "no court has the au-
thority to substitute a different sentence for that which s
required by law." Jd ar P20. Tt concluded that "a sen-
tence that does not conform to statutory mandales requir-
ing the imposition of postrelease control is 2 nullity and
void [and} [#*5] must be vacated." /d ar P22,

A -4

[*P8] In State v. Bedford, 9th Disi. No. 24431,
2000 Ohio 3972, ai PIJ, this Court held that, if "fa}
journal entry is void because it included a mistake re-
garding post-release control . . . there is no final, appeal-
able order." Accordingly, this Court does not have juris-
diction to consider the merits of Mr. Robertson's appeal.
Jd ar Pi4. 1t does have limited inherent authority, how-
ever, i recognize that the jowrnal entry is a nuliity and
vacate the void judgment. Id at P12 {quoting Van De
Ryt v. Van De Ryt, 6 Ohio St. 2d 31, 36, 215 N. E2d 698
(1966}}.

CONCLUSION

[*P9] The trial court's journal entry inchuded a mis-
take regarding post-release control. It, therefore, is void.
This Court exercises its inherent power to vacate the
journal entry and remands this matter to the trial court
for a new sentencing hearing.

Judgment vacated,
and cause remanded.
There were reasonable grounds for this appeal.

We order that a special mandate issue out of this
Court, dirccting the Court of Common Pleas, County of
Medina, State of Obio, to carry this judgment into execu-
tion. A cerlified copy of this fowmnal eniry shall constitute
the mandate, pursuant io App.R. 27,

Immediately upon the filing hereof, [**6] this
document shall constitute the journal entry of judgment,
and it shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall begin
to run. App R 22(E}. The Clerk of the Court of Appeals
is insirncted to mail a notice of entry of this judgment to
the parties and to make a notation of the mailing in the
docket, pursuant to App. R 30.

Cosls taxed to appellee.
CLAIR E. DICKINSON
FOR THE COURT
MOORE, P. J.
WHITMORE, 1.
CONCUR
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JUDGES: CLAIR E. DICKINSON, Judge. MOORE, P.
J., WHITMORE, J., CONCUR.

OPINION BY: CLAIR E. DICKINSON
OPINION

DECISION AND JOURNAL ENTRY
DICKINSON, Judge.
INTRODUCTION

[*P1] A jury convicted Marrion P. Smith of aggra-
valed robbery with a gun specification, having weapons
while under disability, and four counts of retaliation. The
trial court subsequently found that Mr. Smith is a repeat
violent offender. Mr. Smith has appealed, arguing,
among other things, that the trial court incorrectly denied
his motion to sever the first two counts of the indiciment,
violated his speedy trial rights, and incorrectly denied his
motion for acquittal on certain counts, Because the trial
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cowrt made a mistake regarding post-release conirol in iis
senlencing entry, the sentencing entry is void. This
Court, therefore, exercises its inherent power to vacate
the void judgment and remands for a new sentencing
hearing.

POST-RELEASE CONTROL

[*P2] Mr. Smith's [**2] aggravated robbery con-
viction is a felony of the first degree. His other convic-
tions arc lesser offenses. For thc aggravated robbery
conviction, the frial court sentenced him fo ten years in
the custody of the Ohio Department of Rehabilitation
and Correction. In its sentencing entry, the trial court
ordered Mr. Smith to serve three years of post-release
control.

[¥P3] Under Section 2967.28(B) of the Ohio Re-
vised Code "[elach sentence to a prison term for a felony
of the first degree . . . shall include a requirement that the
offender be subject 1o a period of post-release control
imposed by the parole board after the offender's release
from imprisonment.” For a felony of the first degree, the
period is five years. R.C. 2967 28¢(B)(1). Under Section
2020 J4¢F)1), "[i]f a court imposes a prison term for a
felony of the first degree, . . . it shall include in the sen-
lence a requirement that the offender be subject to a pe-
riod of post-release control after [his] release from im-
prisonment . . . ." In addition, Section 2929.19(B)(3}(c)
provides that, "if the sentencing court determines . . . that
a prisom term is necessary or required, [if] shall . ..
In]otify the offender that [he] will be supervised [**3]
under section 2967.28 of the Revised Code after [he]
leaves prison if [he] is being sentenced for a felony of the
first degree ... ."
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[*P4] At his sentencing hearing, the trial court cor-
rectly advised Mr. Smith that he would be required to
serve five years of post-releasc control. In ils journal
.entry, however, it wrote that, "la}fter release from prisen,
the Defendant is ordered to serve Three (3) years of post-
release control.”

[*P5] In State v. Simpkins, 117 Ohio St. 3d 420,

2008 Ohio 1197, §84 N E2d 368, the Ohio Supreme
Court held that, "[i]n cases in which a defendant is con-
victed of, or pleads guilty to, an offense for which
postrelease control is required but not property inciuded
in the sentence, the sentence 1s void . .. ." Id. at syllabus.
The Supreme Court reasoned that "no court has the au-
thority to substitute a different sentence for that which is
required by law." fd w P20. 1t concluded that "a sen-
tence that does not conform to statutory mandates requir-
ing the imposition of postrelease control is & nullity and
void [and] must be vacated.” /d. ar P22.

{(*P6] In State v. Bedford, 9th Dist. No. 24431,
2009 Ohio 3972, @ Pli, this Court held that, if "[a]
journal entry is void because it included a [*¥*4} mistake
vegarding post-release control . . . there is no final, ap-
pealable order." Accordingly, this Court docs not have
jurisdiction to consider the merits of Mr. Smith's appeal.
Id ot P74. It does have limited inherent authorily, how-
ever, to recognize that the journal eniry is a nullity and
vacate the void judgment. /4. ar P12 (quoting Van De
Ryt v, Fan De Ryt, 6 Ohio St 2d 31, 36, 215 NE.2d 698
(19266)).

CONCLUSION
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[#P7] The trial court's journal entry mecluded a mis-
take regarding post-release control. I, therefore, is void.
This Court exercises its inhercnt power to vacate the
journal entry and remands this matter to the trial court
for a new sentencing hearing.

Judgment vacated,
and cause remanded.
There were reasonable grounds for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Common Pleas, County of
Summit, State of Ohio, to carry this judgment into execu-
tion. A certified copy of this journal entry shall constitute
the mandate, pursuant to App.R. 27,

Immediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin [**5] to
run. App.R. 22(E). The Clerk of the Court of Appeals 15
instructed to mail a notice of entry of this judgment to
the parties and to make a notation of the mailing in the
docket, pursuant to App K. 30.

Costs taxed to appelice.
CLAIR E. DICKINSON
TOR THE COURT
MOORE, T J.
WHITMORE, 1.
CONCUR
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OPINION BY: CLAIR E. DICKINSON
OPINION

DECISION AND JOURNAL ENTRY
DICKINSON, J.
INTRODUCTION

[*P1] A jury convicted Thomas D. Sommervilie 11
of felonious assault. He has appealed, arguing that the
trial court incorrectly allowed the State to impeach him
with evidence of a perjury conviction that was more than
ten years old and that his conviction is against the mani-
fest weight of the evidence. Because the trial court made
a mistake regarding post-release control at Mr. Sommer-
ville's sentencing hearing and in its sentencing entry, the
seatencing entry is void. This Cowt, therefore, excrcises
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its inherent power to vacate the void judgment and re-
mands for a new sentencing hearing.

POST-RELEASE CONTROL

[¥P2] Mr. Sommerville's felonious assault convic-
tion is a felony of the second degree. The trial court sen-
tenced him to seven years in the custody of [**2] the
Ohio Department of Rehabilitation and Correction and Lo
five years of post-release control.

[*P3] Under Section 2967.28(B) of the Chio Re-
vised Code "[e]ach sentence Lo a prison term for a felony
of the . . . second degree . . . shall include a requirement
that the offender be subject o a period of post-release
control imposed by the parole board after the offender's
release from imprisonment.” For a felony of the second
degree that is not a felony sex offense, the period is three
years. R.C. 2967.28(B)(2). Under Section 2920 14(F}1),
“Ii]f a court imposes a prison tenn . . . for a felony of the
second degree, , . . it shall include in the sentence a re-
quirement that the offender be subject to a period of
post-release control after |his] rejease from imprison-
ment . . . " In addition, Section 2929.19(B)(3){c} pro-
vides that, "if the sentencing court determines . . . that a
prison term is necessary or required, [it] shall . .. [n]otify
the offender that [he] will be supervised under section
2967.28 of the Revised Code afier [he] leaves prison if
[he} is being sentenced for a felony of the . . . second
degrec...."

[#P4] At the sentencing hearing, the trial courl told
Mr. Sommerville that [**3] it was imposing on him five
years of post-release control. Similarty, in its journal
eniry, it wrote that, "[alfter release from prison, the De-
fendant is ordered to serve Five (5) years of post-release
conirol.”
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[*PS] In Srate v. Simpkins, 117 Ohio St. 3d 420,
2008 Ohio 1197, 884 N.E.2d 568, the Ohio Supreme
Court held that, "[i]n cases in which a defendant is con-
victed of, or pleads guilty io, an offense for which
postrelease control is required but not properly included
in the sentence, the sentence is void ... ." Id ar syllabus.
The Supreme Court reasoned that "no courl has the au-
thority to substitute a different sentence for that which is
required by law." Id ar P20. It conciuded that "a sen-
tence that does not conform to statutory mandales requir-
ing the imposition of postrelease control is a nuility and
void [and] must be vacated." Jd. af P22. _

{(*P6&] In State v. Bedford, 9th Dist. No. 24431,
2009 Ohio 3972, ai P11, this Court held that, if "{a]
journal entry is void because it included a mistake re-
garding post-release control . . . there is no final, appeal-
able order.” Accordingly, this Court does not have juris-
diction 1o consider the merits of Mr. Sommerville's ap-
peal. Id ar P14. 11 does have limited [**4] imhcrent au-
thority, however, (o recognize that the journal entry is a
nullily and vacate the void judgment. fd. at P12 {quoting
Van De Ryt v. Van De Ryt, 6 Ohio St 2d 31, 36, 215
N.E.2d 698 (1966)).

CONCLUSION

[*P7] The trial courl's journal entry inchided a mis-
take regarding post-release control.

Tt, therefore, is void. This Court exercises its inher-
ent power o vacale the jowrnal entry and remands this
matter to the trial court for a new senfencing hearing,

Judgment vacated, and cause remanded.
There were reasonable grounds for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Common Pleas, County of
Summit, State of Ohio, to carry this judgment into execu-
tion. A certified copy of this journal eotry shall constitute

the mandate, pursuant to App. L. 27.

Immediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.
App.R. 22(E). The Clerk of the Couit of Appeals 1s In-
structed to mail a notice of entry of this judgment to the
parties and to make a notation of the matling in the
docket, pursuant to App.R. 30.

Costs taxed [*#5] to appellee.
CLAIR E. DICKINSON

FOR THE COURT

MOORE, P. L.

WHITMORE, J.

CONCUR
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DECISION AND JOURNAL ENTRY

DICKINSON, Presiding Judge.

INTRODUCTION

[*P1] A jury convicted William Wesemann of bur-
glary, criminal damaging or endangering, and two counts
of domestic violence. He has appealed, argning that the
trial court incorrectly denied his motion for acquittal
under Rule 29 of the Ohio Rules of Criminal Procedure.
Because the trial court made a mistake regarding post-
release control at Mr. Wesemana's sentencing hearing

and in its sentencing entry, the sentencing entry is void.
This Court, therefore, exercises its inherent power to

A ~46

vacate the void judgment and remands for a new sentenc-
ing hearing.

POST-RELEASLE CONTROL

[¥P2] Mr. Wesemann's burglary conviction is a fel-
ony of the second degree. His other convictions include a
fourth-degree felony and two misdemesnors. For the
burglary conviction, [**2] the trial courl sentenced him
to three years in the custody of the Ohio Depariment of
Rehabilitation and Correction and to five years of post-
release control.

[*P3] Under Section 2967.28(B) of the Ohic Re-
vised Code "[e]ach sentence to a prison term for a felony
of the . . . second degree . . . shall include a requirement
that the offender be subject to a period of post-release
confrol imposed by the parole board after the offender's
release from imprisonment.” For a felony of the second
degree that is not a felony sex offense, the period is three
vears. R.C. 2967 28(B)(2). Under Section 2929 14(F){1},
"[i]f a court imposes a prison term . . . for a felony of the
second degree, . . . it shall include in the sentence a re-
quitement that the offender be subject to a period of
post-release control after [his] release from imprison-
ment . . . ."” In addition, Sectior 2929.19(B)(3}{c) pro-
vides that, "if the sentencing court determines . . . that a
prison term is necessary or required, [it] shall . .. [ajotify
the offender that [he] will be supervised under section
2067.28 of the Revised Code after {he] leaves prison if
fhe} 1s being sentenced for a felony of the . . . second
degree ... "

[*P4] At the [**3] sentencing hearing, the trial
court fold Mr. Wesemann that it was imposing on him
five years of post-release control. Similarly, in its journal
enfry, it wrote that, "[a]fier release from prison, the De-
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fendant is ordered subject to post-release control of 5
years, as provided hy law,"

[*P5] In Srate v. Simpkins, 117 Ohio St 3d 420
2008 Ohio 1197, 884 N.E.24 368, the Ohio Supreme
Court held that, "[i]n cases in which a defendant is con-
victed of, or pleads guilty to, an offense for which
postrelease contral is required but not properly included
in the sentence, the sentence is void . .. ." 74, at syllabus.
The Supreme Court reasoned that "no court has the au-
thority to substitule a different sentence for that which is
required by law.™ Jd at P20. 1t concluded that "a sen-
tence that does not conform to statutory mandates requir-
ing the impuosition of postrefease conirol is a nullity and
void [and]} must be vacated." Id af P22.

[*P6] Tn State v. Bedford, 9ih Dist, No. 24431,
2009 Ohio 3972, ar P1], this Court held that, if "fa}
journal entry is void because it included a mistake re-
garding post-release control . . . there is no final, appeal-
able order.” Accordingly, this Court does not have juris-
diction to consider [**4] the merits of Mr. Wesemann's
appeal. fd at P14. It does have limited inherent author-
ity, however, to recognize that the journal entry is a nul-
lity and vacale the void judgment. Id at P12 (quoting
Van DeRve v. Van DeRyt, 6 Ohio St 2d 31, 36, 273
NE2d 698 (1966)).

CONCLUSION

[*P7] The trial court's journal entry inclided a mis-
take regarding post-release control. It, therefore, is void.
This Court exercises its inherent power to vacate the
journal entry and remands this matter to the trial court
for a new sentencing hearing.

Judgment vacated, and cause remanded.
There were reasonable grounds for this appeal,

We order that a special mandate issue out of this
Court, directing the Cowt of Common Pleas, County of
Suminit, State of Olio, to carry this judgment into execu-
tion. A certified copy of this journal entry shall constitute
the mandate, pursuant to App.R. 27,

Immediately upon the filing hereof, this document
shall comstitute the journal entry of judgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.
App. R 22(E). The Clerk of the Court of Appeals is in-
structed to mail a notice of entry of this judgment (o the
parties and to make [**5] a notation of the mailing in
the docket, pursuant to App.R. 30.

Costs taxed Lo appellee.
CLAIR E. DICKINSON
FOR THE COURT

BELFANCE, 1.
CONCURS

DISSENT BY: CARR

DISSENT
CARR, I
DISSENTS, SAYING:
[*¥P8] T respectfully dissent.

[*P9] In a recent line of cases, the Supreme Court
of Ohio has consistently held that sentences which fail o
impose mandatory post-release control are void, See
State v. Boswell, 121 Ohio St.3d 575, 2009 Ohio 1577, al
PS5, 906 N.E2d 422, State v. Simpkins, 117 Ohio S1.3d
420, 2008 Ohio 1197, 884 N.E.2d 568, syllabus; State v.
Bezak, 114 Ohio St.3d 94, 2007 Ohio 3250, 868 N.E 2d
961, syllabus. In State ex rel. Cruzado v. Zaleski, (1]
Ohic 5t.3d 353, 20006 Ohio 5795, ai P24, 856 N.E2d
263, the high court noted that the General Assembly's
goal of uchieving "truth in sentencing” resulted in a fel-
ony-sentencing jaw in 1996 that was intended to ensure
that all persons with an interest in a sentencing decision
would know exactly the sentence a defendant is to re-
ceive upon conviction for committing a felony. The Cra-
zado court went on o note that "[e)onfidence in and re-
spect for the criminal-fustice system flow from a belief
that courts and officers of the courts perform their duties
pursuant to established law,” 1d.

[*P10} The debate regarding whether sentences
which fail to [*%6] comply with statutory requirements
are void or voidable is complex and well-documented.
See, e.g., State v. Shmpkins, 117 Ohio St. 3d 420, 2008
Ohip 1197, 884 N.E.2d 568; State v. Frolcomb, 9th Dist,
No. 24287, 2009 Ohio 3187, Although 1 am uncomfort-
able with the existing approach adopted by this Court, 1
will continuc to support the framework outlined in the
majority opinion on the basis of stare decisis and i the
interest of consistency for the reasons I enunciated in
Holcomt, supra, (Carr, J., concurring). However, 1 am
unwilling to extend that analysis to defendants who are
sentenced after July 11, 2006.

[*P11} In his assignment of error, Wesemann ar-
gues the trial court commitied reversible error when it
denied his motion for a judgment of acquittal under
Crim R 29. While Wesemann does not specifically chal-
lenge whether the trial court properly put him on notice
of posi-refease control, the majority holds that his sen-
tence is void on the basis that it does nol satisfy statutory
requirements. This casc presents an example of how a
senfence may be censidered void even though the trial
courl's actions did not run afoul of the statutory frame-
work. As the majority noted, the current version of 8.
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2967.28(B) [*%7] stales that each sentence to a prison
term for a felony of the second degree shall include a
requirement that the offender be subject to a period of
post-release control imposed by the parole board after
the offender is released from prison. IHowever, the statute
also states:

"If a court imposes 4 sentence including
a prison term of a type described in this
division on or after July 11, 2006, the
failure of a sentencing court to notify the
offender pursuant to division (B}{3}(c) of
section 292919 of the Revised Code of
this requirement or to include in the
judgment of conviction cntered on the
journal a statement that the offender's sen-
tence includes this requirement does nol
negate, limit, or otherwise affect the man-
datory period of supervision that is re-
quired for the offender ander this divi-
sion." I,

The current version of & C 2929.79¢B){3j(c} contains
paralle] language to R.C. 2967 28(B) regarding the impo-
sition of post-release control in siluations where an of-
fender was not given notice at the sentencing hearing or
in the jownal entry. A jury found Wesemann guilty of
burglary, criminal damaging or endangering, and two
counts of domestic violence on December 18, 2008, Sub-
sequently, [**8] Wesemann was sentenced under the
current statutory framework on January 9, 2009,

[¥P12] In Woods v. Telb (2000}, 84 Ohia St.3d 304,
512, 2000 Ohio 171, 733 N.E2d 1103, the Supreme
Court held that the former version of Obio's post-release
control statute did not vielale the separation of powers

A —-48

doctrine but went on t¢ emphasize that "post-release con-
trol is part of the original judicially imposed sentence.”
In Hernandez v. Kelly, 108 Ohic 51.3d 385, 2000 Ohio
126, at PIS, 844 N.E.2d 301, the Supreme Court held
that under the former version of Chio's post-release can-
trof statute, the Adult Parole Authority was not author-

ized to impose post-release control on a defendant when

the trial court did not inform the defendant about the
mandatory term of post-release control at the sentencing
hearing and had failed to incorporate post-release control
in its sentencing entry. See, also, State v. Jordan, 104
Okio St.3d 27, 2004 Ohic 6085, P9, 817 N.E2d 864.
Unhike the version of the statute which was at issue in
Woods and Hernandez, the amended post-release control
statute, which became effective in 2006, empowers the
APA to impose mandatory post-release control regard-
less of whether the trial court gave the defendant notice
of the mandatory term of post-release [**9] control.
R.C. 2967.28(B).

[#P13] The recent line of cases which have consis-
tently held that sentences which fail to impose a manda-
tory term of post-release control are void have been
premised on the fundamental understanding that trial
courts do not have the authority to impose sentences
which do not comply with the law. Boswell af PS§;
Simpkins at P20. Under the cwrent language of RC.
2967.28(B), post-release control may be imposed when
the trial court does not put the offender on notice at the
sentencing hearing or by journal entry. Because confi-
dence in and respect for the crimina) justice system flow
from a belief that courts and officers of courts perform
their duties pursuant to established law, the current dis-
connect between the approach adopted by Ohio appellate
courls and the language in R.C. 2867.28(B) must be rec-
onciled. In this case, 1 would address Wesemann's as-
signment of ervor on the merits.
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OPINION

DECISION AND JOURNAL ENTRY
DICKINSON, Judge.
INTRODUCTION

[*P1] The triat court convicted Sean Whitehouse of
one count of domestic violence. He has attempted to ap-
peal in order to challenge the sufficiency and manifest
weight of the evidence and to urgue that the trial court
incorrectly allowed the State to impeach its own witness.
Because the trial court made a mistake regarding post-
release control in its sentencing entry, the sentencing
entry is veid. This Cowurt, therefore, exercises its inherent

power to vacate the void judgment and remands for a
new sentencing hearing,

POST-RELEASE CONTRO1L.

[¥P2] At the bench trial in this case, Brittany
Kramer testified that she is the mother of Mr, White-
house's daughter and that, in Jupe 2008, she and their
daughter were living with him. She further acknowl-
edged that she called [**2] the police to report an argu-
ment between her and Mr. Whitehouse. She allowed the
officer who came to the house to take pictures inside,
showing furniture askew as well as a broken ceiling fan
blade. She also allowed the officer to take pictures of her
body, showing bruising on her leg and red marks on her
neck. At trial, she agreed that she had written a police
witness statement that blamed Mr. Whitehouse for the
furniture being thrown about and for the bruises on her
leg. In the statement, she also accused Mr. Whitehouse
of refusing to allow her to leave the house and of chok-
ing her and throwing her onto the bed. But, she restitied
that she had lied to the police officer because she had
been angry with Mr. Whitehouse. She testified that he
had not physically altacked her. Despite Ms. Kramer's
recaniation of her allegations, the trial court found Mr.
Whitehouse guilty of violating Section 2919.25(4} of the
Ohio Revised Code. Under that Section, "[nJo person
shall knowingly cause or agtempt to cause physical harm
to a family or household member." R.C. 2919.25(4).

[EDITOR'S NOTE: TEXT WITHIN THESE SYM-
BOLS {O> <0118 OVERSTRUCK IN THE SOURCE.]

[*P3} Due to two prior domestic violence convic-
tions, [**3] Mr. Whitehouse's domestic violence convie-
tion in this case is a felony of the third degree. Using &
preprinted form, the trial court sentenced him to one year



Page 2

2009 Ohio 6504, *; 2009 Ohio App. LEXIS 5475, #*

of prison. Regarding post-release control, the form pro-
vided alternative terms in parentheses, allowing the court
to choose between the words "mandatory” and "optional”
and hetween the numbers "3" and "5." In Mr. White-
house's case, the trial court circled the word “mandatory”
and scraiched out the word "optional." It also circled the
mumber "3" and scraiched out the number "3": “post re-
lease control is (mandatory/{O=optional<O]) in this case
up to a maximum of (3/[0>5<0]) years .. .."

[*P4] Under Section 2967.28(B) of the Ohjo Re-
vised Code, "[¢]ach sentence to a prison term . . . for a
felony of the third degree that is not a felony sex offense
and in the commission of which the offender caused or
threatened 1o cause physical harm to a person shall in-
chade a requirement that the offender be subject to a pe-
riod of post-release control imposed by the parole board
after the offender's release from imprisonment.” Under
Section 2029.14(F)(1;, "[ilf a court imposes a prison
term . . . for a felony of the third degree thal is not & fel-
ony [**4] sex offensc and in the commission of which
the offender caused or threatened 10 cause physical harm
to a person, it shall inciude in the sentence a requirement
that the offender be subject to a period of postrelease
control after [his release from fmprisonment . . . ." The
perind of post-release control for a third-degree felony
that is not a felony sex offense and in the commission of
which the offender caused or threatened to cause physi-
cal harm to a person is three years. K. C. 2967.28(B)(3).

[*P5] The trial court used both mandatory and dis-
cretionary language in its entry. Although it wrote that
Mr. Whitehouse was subject to a "mandatory” term of
post-release control, it incorrectly described the term as
lasting "up to a maximum of" three years. Section
2067.28(B) governs mandatory post-release control.
Each of the subsections of Section 2067 28(B) dictates a
definite term of either three or five years, depending on
the offense. Mr., Whitehouse's conviction required the
trial court to sentence him to a definite term of Lhree
years of  post-release  control under  Seciion
2967.28(R)(3). The sentencing entry incorrectly implies
that his term of post-release control couid be less than
three [**5] years.

[#P6] The Parole Board does not have discretion
over the length of a term of post-release control imposed
ander Section 2967.28(B}. The Parole Board has discre-
tion only over the length of a term of pust-release control
imposed under Section 2967.28(C). The use of the trial
court's form sentencing entry in mandatory post-release
control cases results in the mixing of mandatory and dis-
cretionary language because it does not allow the court to
choose the term "for" rather than "up to a maximum of"
three or five years when the term "mandatary™ is chosen.

[*P7] In State v. Simpkins, 117 Ohio St 3d 420,
2008 Ohio 1197, 884 N.E2d 568, the Ohio Supreme
Court held that, "[iln cascs in which a defendant is con-
vicled of, or pleads guilty to, an offense for which
postrelease control is required but not properly included
in the sentence, the sentence is void ... " [d. at syllabus.
The Supreme Courl reasoned that "no court has the au-
thority to substitute a different sentence for that which is
required by law." Jd at P20. It goncluded that "a sen-
tence that does not conform to statutory mandates requir-
ing the imposition of postrelcase control is a nullity and
void [and] must be vacated.” /d. at P22.

(*P8] In State v. Bedford, 9th Dist. No. 24431,
20090 Ohio 3972, at P11, [**6] this Court held that, if
"[a] journal enlry is void because it included a mistake
regarding post-release control . . . there is no final, ap-
pealable order.” Accordingly, this Couri does not have
jurisdiction to consider the merits of Mr. Whitehouse's
appeal. 1d. ar P/4. It does bave limited inhcrent author-
ity, however, to recognize that the journal entry is a nul-
lity and vacate the void judgment. Jd o PIZ {guoting
Van DeRyt v. Van DeRys, ¢ Ohio St 2d 37, 36, 215
N.E.2d 698 (19606)).

CONCLUSION

[#P9] The trial court's journal entry included a mis-
take regarding post-relcase control. It, therelore, is void.
This Courl exercises its inherent power Lo vacate the
journal entry and remands this matter to the trial court
for a new sentencing hearing,

Judgment vacated, and cause remanded.
There were reasonable grounds for this appeal.

We order that a spucial mandate issue out of this
Court, directing the Court of Common Pleas, County of
Lorain, State of Ohio, to carry this judgment into execu-
tion. A certificd copy of this journal entry shall constitute
the mandate, pursnant to App R 27.

Immediately upon the filing hereof, this document
shatl constitute the journal entry of judgment, and it shall
be file stamped by [**7] the Clerk of the Court of Ap-
peals at which time the period for review shall begin to
run. App.R. 22(F). The Clerk of the Cowrt of Appeals s
instructed to tmail a notice of entry of this judgmenti to
the parties and to make a notation of the mailing in the
docket, pursuant to App. R 30.

Costs taxed to appellee.
CLAIR E. DICKINSON
FOR THE COURT
MOORE, P. J.
CONCURS
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DISSENTS, SAYING:

DISSEN : CARR . .
TBY: £A [*P10] 1 respectfully dissent fTor the reasons I ar-
ticutated in State v. King, Oth Dist. No. 24675, 2009 Ohio
DISSENT 5158 (Carr, 1., digsenting}.
CARR, I

A - 51
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OPINION BY: PER CURIAM

OPINION
DECISION AND JUDGMENT ENTRY
PER CURIAM.

This is an original action brought by John M.
Worrell, Jr. MLD., relator herein, requesting a writ of
prohibition permanently enjoining and prohibiting the
Athens County Common Pleas Court (common pleas
court), respondent hercin, from entertaining subject mat-
ter jurisdiction and further proceeding in Walker v.
Worreil Case No. Cl 85-4-224, unless and unti] the Ohio
Court of Claims makes an explicit determination thal
Worrell acted manifestly outside the scope of his em-
ployment or official responsibilities, or with malicious
purpose, in bad faith, or in a wanton or reckless manner.

In the instant complaint, Worrell notes Bruce
Walker, the plaintiff in Walker v. Worrell, filed an action

against Ohio University and the Staie of Ohio in Walker
w. Ohio University, Ohio Court {*2] of Claims Casc No.
$3-01395,

In his January 25, 1983 complaint in Walker v. Ohio
University, Walker alleged he enrolled in Ohio Univer-
sity beginning fall quarter 1974 as a graduatc student m
the mathematics department. He further alleged that prior
o his enrollment and continuing uatil the summer of
1981, various employees of Ohio University, including
Worrell, then a mathematics professor, represented to
him that he could carn a masters degree, and later a doc-
toral degree, hy pursuing a non-traditional program of
instruction which would not require him to attend clusses
or take comprehensive examinations, but would rather
require him to teach classes and pursue an independent
course of study under Worrell's direction. Walker alleged
that as a result those representations, and as a result of

Ohio University's refusal to grant him academic credit

for the work he completed pursaant to those representa-
tions, he lost employment opportunitics and wages, and
Ihe sustained a reduced earning capacity.

Walker based the Walker v. Chio University com-
plaint on breach of contract grounds, In the alternative,
Walker alleged that if his non-iraditional program was
anauthorized, then Ohio [*31 University: (1) negligently
misrepresented that an unauthorized program was au-
thorized; (2) failed to adequately supervise, train and
control its agents and employees; and (3) failed 1o oxert
sufficient direction and control over its curriculum and
course of study, Walker prayed for § 750,000 from the
defendants, Ohio University and the Siate of Ohio.

Although Walker mentioned Worrell in the Walker
v. Ohio University complaint, Walker made no allegation
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that Worre!l acted manifestly outside the scope of his
employment with Ohio University or with 2 malicious
purpose, in bad faith, or in a wanton or reckless manner.
Walker's complaint did not request the court of ¢laims to
determine whether Worrell acled manifestly outside the
scope of his employment or with a malicious purpese, in
bad faith, or in a wanton or reckless mannet.

After a trial on the merits, the Ohio Court of Claims
issued judgment in Walker v. Ohic University on August
10, 1984 [inding that Waiker failed to meet his burden of
proving Ohio University breached a duty relative to the
supervision of either Walker or Worrell with regard to
Walker's degree progress. The court wrote in pertinent
part:

"Plaintiff [*4] submits that beginning in
1978, when with De. Worrell's encour-
agement he decided to forego obtaining
an M. Se. and to go directly for a Ph. D,
Dr. Worrell repeatedly told him not o be
concerned about comprehensive examina-
tions. Plaintiff's testimony on this point is
corroborated by the testimony of a feliow
student, Mr, Pilati. The fotality of the evi-
dence here, however, is not unegquivocal.
In his deposition, Dr. Worrell admits that
he told plaintiff and Pilati not to be con-
cerned about comprehensives, and thal he
thought them to be a nuisance. But he also
told them that he would exert his efforls
to see that comprehensives would not be
required. The last question asked of Dr.
Worrell in his deposition is illustrative:

Q. * ¥ * Did you ever
promise Mr. Walker that
jhe} dido't have to take any
form of comprehensive ex-
ams if he staved at Ohio
University?

A. No, T have never
made such a promise.'

Regardless of whether Dr. Worrell
ever promised plaintiff that he would not
have 1o take comprehensive examinations,
it does appear that Dr. Worrell was suffi-
ciently assertive so that plaintiff did in-
deed believe that they would be dispensed
with in his case, and he planned {*5] and
continued his academic program in accor-
dance with thal refiance for over three
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years, The court, however, finds that such
reliance was not justified.

First, it must be bome in mind that
plaintiff was not an uneducated teen-ager
at the time the guestion of comprehen-
sives arose. He was in his mid twenties,
had already obtained an undergraduate
college degree, and had been invelved in
a graduate degree program for nearly four
years, Secondly, he was aware of cata-
logue requiremenis regarding comprehen-
sive examinations as a prerequisite for a
Ph. D, degree. He himself brought up the
matter with Dr. Worrell in 1978 when he
decided to work on a Ph. D. Thirdly, his
acceptance of what Dr. Worrell told him
as gospel, without further nguiry, was
unwarranted, in light of the positive lan-
zuage of the catalogue. The evidence es-
tablished that the office of the dean of the
college, and of the chairman of the
mathematics department, was always
open to him.

Lastly, there was no evidence thet Dr.
Worrell, us a professor of mathematics,
and not any member of any university
governing body, had any auihority to
wiive « university degree regquirement.
Neither was there any evidence that [*6]
defendant did anything to lead plaintiff (o
believe that Dr. Worrell had such author-
fty. Apparent authority on the part of an
agent cannot be established solely by the
acts and conduct of the principal
Logsdon v. ABCO Consiruction Co.
(1936}, 103 Ohio App. 233, 141 N.L2d
216, Ammerman v. Avis Rent-A-Cuar
(1982), 7 Ohio App.3d 338, 455 N.£2d
1041,

¥or reasons given, this court accord-
ingly finds that plaintiff has not mef his
hurden of proof in establishing any of his
alleged grounds for reliell * % * "

(Emphasis added.)

Although the court of claims found there was no evi-
dence 10 prove Worrell had authority to waive a univer-
sity requirement, the court of claims made no express
determination that Worrell acted outside the scope of his
employment. The court of claims did not include the
terminology "outside the scope of employmeni” i its
judgrment entry.
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On April 30, 1985, within a year alter the Ohio
Court of Claims issued the judgment entry quoted above,
Walker filed Walker v. Worrell in the common pleas
court, alleging in pertinent parl as fallows:

"On August 10, 1984, the Court of
Claims determined that the acts of defen-
dant John M. Worrell, Jr. M.D. [*7] as
described in the Complaint filed with that
Court were manifestly outside the scope
of said defendant's office or employment,
entitling plaintiff to bring this action di-
rectly against said defendant.”

Although the court of claims did not expressly delermine
whether Worrell acted outside the scope of his employ-
ment, Walker alleged the court of claims made such a
determination:

Walker apparently made his allegation with RC.
2743.02(A)(1) in mind. The statute provides that the fil-
ing of a civil action in the court of claimns is a complete
waiver of any cause of action against an employee bascd
upon the same act or omission. Once an action is filed in
the court of claims, the common pleas court has no juris-
diction unless and until the court of claims makes a spe-
cial determination. The statute provides in pertinent part:

(A)(Ly=*~

Except in the case of a civil action
filed by the state, filing a civil action in
the court of claims resujts in a complete
waiver of any cause of action, based on
the same act or amission, which the filing
party has against any officer or employec,
as defined in section 109.36 of the Re-
vised Code. The waiver shall be void if
the cowrt [*8)  determines that the act or
omission was manifestly outside the scope
of the officer’s or employee's office or em-
ployment or that the officer or employee
acted with malicious purpose, in bad faith,
or in a wanton or reckiess manner.

(Emphasis added.)

On June 18, 1983, Worrell moved to dismiss the
complaint, arguing that Walker failed to state a claim
upon which relief could be granted. In particular, Worrel
cited RC 2743.02¢4)(1) and argued that the court of
claims found the evidence was not unequivocal, Worrell
further argued that the court of claims found that even it

Walker relied upon Worrell's representations, Walker's
reliance was not justified. in conclusion, Waorrell stated:

"It is respectfully submitted that all is-
sues presented by the Complaint have al-
ready been tried in Case No. §3-01395 of
the Ohio Court of Claims and the, further,
Ohio Revised Cede Section 2743.02 bars
this action."

On December 19, 1985, the common pleas court over-
ruled the motion to dismiss "given the current status of
the record."”

Worrell filed an amended motion Lo dismiss on Au-
gust 26, 1987, citing several new cases. Waorrell cited
Meclntosh v. University of Cincinnati (1983), [*9] 24
Ohio App.3d 116, 24 OBR 187, 493 N.E2d 321, and
Peroiti v. Seiter (June 3, 1986), Franklin App. No. 86AP-
90, unreported, for the proposition that, pursuant to R.C.
2743.01(A}(1), the court of claims must make a clear und
precise finding that the employee acled outside the scope
of employment, ' before the common pleas court may
exercise jurisdiction over the case. Worrell argued the
court of claims in Walker v. Qhio University did not is-
sue a clear and precise finding that Worrell acted outside
the scope of his employment. Worrell further argued
Walker could have, but did not, utilize Chw R, 52 to elicit
such a finding by the court of claims.

I Wo one involved in any of the cases involving
Walker and Worrell alleges that Worrell acted
with a malicious purpose, in bad faith, or in a
wanton or reckless manner. For simplicity's sake,
when referring to R.C. 2743.02, we will mention
only the portions of the statute concerning actions
outside the scope of employment.

Worrell emphasized that the court [¥10] of claims
found Walker had no right to rely on any representations
Worrell might have made. Worrell argued that if the
court of claims had believed Warrelf acted outside the
scope of his employment, the cowrt ol claims would not
have spent two and one-half pages in its August 10, 1984
judgment entry discussing Walker's allegation regarding
fraudulent misrepresentation.

e a memorandum supplementing his amended mo-
tion to dismiss, Wosrell cited Coopermun v. University
Surgical Assn. (1987), 32 Ohio St3d 191, 513 N.EZ2d
288, and the new R.(. 2743.02(F). Worrell noted that in
Cooperman, the court held that where the plaintifl has
filed an action in the court of claims, before a common
pleas court may assume subject matier jurisdiction over
an aclion against the employee, the court of claims first
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must make a determination that the employee acted out-
side the scope of employment.

Worrell further argued that Walker must follow the
procedure described in the new RC. 2 743.02¢F}. The
Ohio legistature enacted R C. 2743.02(F) on October 20,
1987 in an effort to clarify the statute in response to Co-
operman. * The new statuie provides in pertinent part:

"(F) A civil action against [*11] an of-
ficer or employee as defined in section
J09.36 of the Revised Code, that alleges
that the officer's or employee's conduct
was manifestly cutside the scope of his
employment or official responsibilities, or
that the officer or employee acled with
malicious purpose, in bad faith, or in a
wanlon or reckless manner shall first be
filed against the state in the court of
claims, which has exclusive, original ju-
risdiction to determine, initially, whether
the officer or employee s entitled to per-
sonal immunity under section 9.86 of the
Revised Code and whether the courts of
conumon pleas have jurisdiction over the
civil action.”

Worrell argued the new R.(. 2743.02(F) is procedural
and thus should be given retroactive effect. We note the
Ohio  Supreme Court recently determined RC
2743.02¢F) should not be given retroactive cffect. See
Nease v. Medical College Hosp. (1892), 64 Ohio St.3d
398, 596 NE2d 432,

2 In Conley v. Shearer (1992), 64 Ohio 5t 3d
284, 286, 595 N.E 24 862, the court noted the fact
that the Ohio legistature enacted R.C. 2743.02(1')
in response to Coopernian.

[*12] On December 2, 1988, the comman pleas
court granied Worrell's amended motion to dismiss after
converting it into a Civ.R. 56 motion for summary judg-
ment. We note the court did not mention Worrell's R.C.
2743.02(A)(1) subject maticr jurisdiction argument. Al-
though the court mentioned Worrell's RC. 2743, 02(F)
subject matter jurisdiction argmment, the court did not
address that argument. The court responded to the R.C.
2743.01(F) argument as follows:

*Without reaching the issue of whether
the amendment to RO 2743.02 [RC.
2743.02¢F)] is retroactive, the Court can
properly dispose of this action. It is a weli
settled judicial premise that a Court need

only rule on such issues as are necessary
for the disposition of a case. ® * * "

The court disposed of the case by holding that the court
of claims’ finding that Walker was not justified in relying
on Worrell's representations, collaterally estops Walker
from relitigating the issue of justifiable reliance.

Walker appealed the common pleas court's Decem-
ber 2, 1988 judgment entry. On August 21, 1990, we
reversed the judgment. Sec=Walker v. Worrell (Aug. 21,
1990), Athens App. MNo. 1410, ureported. In our opin-
ion, we [#13] noted that the common pleas cowt did not
address Worrell's argument regarding the applicability of
R.C 2743.02¢4)(1) ot the new RC. 2743.02(F). At this
juncture; we note neither of the assignments of error pre-
sented for our review in Walker v. Worrell directly in-
volved R.C. 2743.02.

We reversed the common pleas court not specifi-
cally on R.C. 2743.02 grounds, but rather because we
found merit o Walker's second assignment of error
which stated:

"The trial court erred in applying the
docirine of collateral estoppel to dismiss
appellant’s complaint in  the Athens
County Cowst of Commeon Pleas when
there was no identity of cither parties or
issues with a prior complaint int the Court
of Claims."

Although the assignment of error focused on the issue of
collateral estoppel, we mentioned R.C. 2743.02 as fol-
lows during our discussion of the second assignment of
BITOT
" RO 2743.02 Is a statite which waives

the immunity which might be asserted by

the State of Ohio when an employee

commits a torticus act within the course

and scope of his state employment. Such

actions are instilted in the court of

¢laims, and initially a determination is

made on whether the cmployee was [*14]

acting within the course of his employ-

ment. If it is found he was not, the action

in the court of claims is over because the

State of Ohio is not liable for the acts

done outside the scope of employment.

But the ecmployee may still be liable for

his acts.

RC 274302 and the court of claims
are not designed to protect state employ-
ges from thelr tortious acts, If a state em-
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ployee has an auto accident while, argua-
bly, on state business, bui the court of
claims finds he was nol on state business,
the mjured party still may pursue an ac-
tion against the employee individually.

In this case, Appellant brought an ac-
tion in the court of claims alleging fraud
and breach of contract relying on a re-
spondeat superior theory. The cowrt of
claims rejected the breach of contract
claim and rejected the fraud claim on the
grounds that Ohio University could not be
held liable for the misrepresentations of
agent because appellant could not have
justifiably relied on those representations
so as to hold the university responsible.
Bui this holding in no different that any
holding where the principal is held not to
have invested his agent with implied auo-
thority. In such a case, while the principal
is [*15] nol liable for its agent's misrep-
resentations, the agent may still be hiable.
Whether Walker justifiably relied on
Worrell's representations, and  whether
Worrell's conduct was  fraudulent are
questions of fact which cannot be re-
solved on summary judgment.”

We concluded our discussion of Walker's second as-
signment of error by finding the common pleas court
should not have applied the doctrine of coliateral estop-
pel on the issue of whether Walker justifiably relied on
Worrell's misrepresentations.

When reaching our conclusion, we reasoned that the
court of claims action and the common rleas court action
shared neither an identity of issues nor an identity of
parlics. We noted the court of claims' August 10, 1984
judgment found Worrell was not acting as an agent of
Ohio University in his dealings with Walker. We wrote
in perlinent part:

"While Wallker was the paintiff in both
suits, in Walker's court of claims action
Ohio University was the defendant and In
the action Walker brought in the trial
court below Dr. Worrell was the defen-
dant. The decision of the courl of claims
found that Ohio University breached no
contract with nor duty toward Walker, and
that Ohjio University [*16] was not negli-
gent, The court of cloims further found
that Worrell was not acting as an agent of
Ohio  University In his dealings with

A ~ 56

Walker regarding Walker's groduate de-
grees. However, the latter holding cannot
be construed to say that Worrell was not
persomalfy ligble to Waller as a result of
his action.”

{Emphasis added.)

 Although we interpreted the court of claims’ judgment as

stating Worrell was not acting as an agent, we did not
interpret the court of claims' judgment as stating Worrell
was acting outside the course and scope of his employ-
ment. As we will discuss fnfra, the fact that an employee
is not acting as an agent does not necessarily mean the
employee is acting outside the course and scope of em-
ployment.

On January 31, 1991, after our remand to the com-
mon pleas cowrt, Worrell filed vet another motion to
cHsmiss argeing the common pleas court facked subject
matter jurisdiction. On May 2, 1991, the common pleas
court denied Worrell's motion to dismiss. The court
noted that Walker, in response to the motion, argued that
the law of the case doctrine precludes Worrell from rais-
ing the R.C. 2743.02¢4)(1) and (F) subject matter juris-
diction arguments again, {*17] The common pleas court
agreed with Walker and wrote in pertinent parl as fol-
lows:

“Succinctly stated, the doctrine of the
taw of the case provides that the decision
of an appellate court remains the law of
that case as to the legal issues involved
during all subsequent proceedings at both
the trial and reviewing levels. * * *

The decision of the Fourth District
Court of Appeals (Walker v. Worrell (An-
gust 21, 19903, Athens App. No. 1410,
unreporied) was issued almost three years
after the passage of [the new RC
2743.02(F)3 %+ #*

More importantly, the issue of retro-
activity is, in effect, moot, because the
Fourth District Court interprets the Court
of Claim's decision as a ruling that
Worrell was acting outside the scope of
his employment. In the first instance, the
appellate court, at page four, states: . . .
[The Court of Claims'] helding is no dif-
ferent than any holding where the princi-
pal is held not to have invested his agent
with implied authority.” In the second in-
stance, the court, at page five, states: "The
court of claims further found that Worrell
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was not acting as an agent of Ohio Uni-
versity in his dealings with Walker re-
parding Walker's graduate degrees.' [*1§]
If Worrell was not acting as an agent of
the university, then he was acting outside
the scape of his suthority.

(Emphasis added.)

At this juncture, we wish to summarize and empha-
size what we believe to be a major chain of confusion in
this Walker-Worrel! family of Htigation. On August 10,
1984, the court of claims issued judgment without ex-
pressly determining whether Worrell acted outside the
scope of his employment when making representations to
Walker. * On August 21, 1990, when discussing Walker's
second assignment of ervor in Walker v. Worrell we in-
terpreted the court of claims' judgiment entry as finding
Worrell was nor acting as on agent of Ohio Universily
when he made representations to Walker. On May 2,
1991, when ruling on Worrell's latest motion to dismiss,
the common pleas cowrt concluded that i Worrell was
not acting as an agent, then he was acting outside the
scope of his employment.

3 As we noted before, Walker did not request
the court of claims to make such a determination.

[*19) On November 12, 1991, Worrell filed the in-
slant complaint seeking a writ of prohibition. Worrell,
again citing' RC. 2743.02, alleges the common pleas
court tacks subject matter jurisdiction unless and until
the court of claims determines that Warrell acted outside
the scope of his employment at the time in question. The
common pleas court answered the complaint by arguing
that the court of claims found Worrell acted outside the
scope of his employment and, consequently, the coramon
pleas court has subject matter jurisdiction in Walker v.
Warrell,

On March 4, 1992, Worrell and the common pleas
court filed agreed stipulations of fact sufficient to enable
us to delermine this action.

On March 25, 1992, Worrell filed a brief outlining
five arguments for our review. On April 23, 1992, the
common pleas court filed a brief in a format with five
issues presented for our review,

On May 8, 1992, Worrell filed a reply brief. On Feb-
raary 9, 1993, the parties filed a joint motion requesting
leave to supplement their arguments with bricfs discuss-
ing two recent Ohio Supreme Court cases, Conley v.
Shearer (1992}, 64 Ohio S1.3d 284, 595 N.E.2d 862, and
Nease v. Medical College Hospital [*20] (1992), 64
Ohio 8t.3d 396, 396 N.E.2d 432. On February 23, 1993,

we granted the parties leave to file the supplemental
briefs instanter.

We must determine whether to grant Worrell's re-
quest for a writ of prohibition. Before we can erant a writ
of prohibition, the relator must demonstrate that: (1) the
court is about to exercise judicial power; (2) the exercise
of the power is unauthorized by iaw; and (3) the refusal
of the writ would result in injury for which there exists
no adequate remedy in the ordinary course of law. Srare
ex rel. MoKee v. Caoper (1974), 40 Ohio St.2d 65, 320
N.E.2d 286, pavagraph one of the syllabus. In Stafe ex
rel. Sanguily v. Lucas County Court of Common Pleas
{1991), 60 Ohio §t.3d 78, 79, 573 N.E.2d 606, 608, the
court recognized that although appeal is usually an ade-
quate remedy at law:

" ¥ % where there is a complete want
of jurisdiction on the part of the inferior
court, the writ will issue 'to prevent asur-
pation of jurisdiction, * * *™

See, also, Staie ex rel. TRW, Inc. v. Jaffe (1992}, 78 Ohio
App.3d 411, 413, 604 NE2d 1376, [378; State ex rel
Bohiman v. O'Donnell (Jan. 21 1993), Cuyahoga App.
No. 6438E, unreported, ‘

[*21] We will discuss the parties' arguments and is-
sues in six groups as follows;

I
{Retroactivity of R.C. 2743.02(F))
RELATOR'S  SECOND  ARGH-
MENT:

YORC 2743.02¢F) SHOULD BE
GIVEN RETROACTIVE APPLICA-
TION. THE COURT OF CLAIMS HAS
EXCLUSIVE, ORIGINAL JURISDIC-
TION TO DETERMINE, INITIALLY,
WHETHER DR. WORRELL IS ENTI-
TLED TO CIVIL IMMUNITY AND
WHETHER RESPONDENT HAS JU-
RISDICTION OVER THE CIVIL AC-
TION. RESPONDENT LACKS JURIS-
DICTION UNTIL THE COURT OF
CLAIMS MAKES SUCH A DETERMI-
NATION." '

RESPONDENT'S FOURTH ISSUE
FFOR REVIEW:

"WHETHER R.C. 2743.02(F} AP-
PLIES RETROACTIVELY."

I1
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[Lack of Prior Cross-Appeal ]
RELATOR'S FIFTH ARGUMENT:

"RELATOR DID NCOT WAIVE RE-
VIEW OF RESPONDENT'S SUBJECT
MATTER JURISDICTION BY CHOOS-
ING NOT TO FILE A CROSS-APFEAL
TO THIS COURT."

111
{Law of the Case Doctring]

REILLATOR'S FOURTH  ARGU-
MENT:

"RESPONDENT IMPROPERLY
DETERMINED THAT THE DOCTRINE
OF THE LAW OF THE CASE RE-
STRICTED  RESPONDENT  FROM
GRANTING RELATOR'S MOTION TO
DISMISS.™

RESPONDENT'S SECOND I8SUE
FOR REVIEW:

"“WHETHER THE DOCTRINE OF
THE LAW OF THE CASE NOW BARS
RELATOR'S LITIGATION OF THE IS~
SUE CONCERNING WHETHER RE-
LATOR ACTED OUTSIDE THE S8COPE
OF HIS [#22] AUTHORITY, THE IS-
SUE CONCERNING HIS LACK OF
IMMUNITY, AND THE ISSUE OF JU-
RISDICTION UNDER R.C. 2743.02."

v
[Our Previous Determination]

RESPONDENTS  FIRST I5SUE
FOR REVIEW:

"WHETIIER THIS COURT PRE-
VIOUSLY DETERMINED THAT RE-
LATOR ACTED OQUTSIDE THE SCOPE
OF HIS STATE EMPLOYMENT, THAT
RELATOR 1S NOT ENTITLED TO
IMMUNITY UNDER RC 986 AND
THAT THE RESPONDENT HAS JU-
RISDICTION UNDER R.C. 2743.02."

\Y

[The Court of Claims' Judgment En-
try]

RELATOR'S THIRD ARGUMENT:

"IF AN AGGRIEVED PARTY HAS

FILED AN ACTION IN THE COURT
OF CLAIMS AGAINST THE STATE,

A - 58

THEN IN AN ACTION BASED UPON
THE SAME ACT OR OMISSION, A
COURT OF COMMON PLEAS LACKS
JURISDICTION OVER AN ACTION
AGAINST STATE OLFICERS OR EM-
PLOYEES IF THE COURT OF CLAIMS
HAS NOT FIRST DETERMINED THAT
THE ACT OR OMISSION WHICH 18
THE SUBJECT OF THE ACTION WAS
MANIFESTLY QUTSIDE THE SCOPE
OF THE OFTICER'S OR EMPLOYEE'S
OFFICE OR EMPLOYMENT, OR
THAT THE OFFICER OR EMPLOYEE
ACTED WITH MALICIOUS PURPOSE,
IN BAD FAITH, OR IN A WANTON
RECKLESS MANNER.™

RESPONDENT'S THIRD ISSUE
FOR REVIEW:

"WHETHER THE COURT OF
CLAIMS  FEFFRECTIVELY  DETER-
MINED THE JURISDICTIONAL
QUESTION UNDER R.C. 2743.02."

Vi
[Adequaie Remedy at [*23] Law]
RELATOR’S FIRST ARGUMENT:

"RELATOR 1S INTITLED TO A
WRIT OF PROHIBITION BECAUSE
RESPONDENT 1S ABOUT TO EXER-
CISE JTUDICIAL POWER, SUCH EX-
ERCISE OF POWER IS UNAUTHOR-
CIZED BY LAW, AND RELATOR HAS
NGO OTHER ADEQUATE REMEDY AT
LAW.™

RESPONDENT'S [FIFTH ISSUE
FOR REVIEW:

"WHETHER THIS COURT
SHOULD ISSUE A WRIT OF PROHI-
BITION WHERE THE RELATOR HAS
AN ADEQUATE REMEDY AT LAW."

1

In his second argument, Worrell asserts R.C.
2743.02¢F) should be given retroactive application. In its
fourlth argument, the common pleas court argues to the
contrary.

We note in Nease v. Medical College Hospital
(1992}, 64 Ohio S1.3d 396, 596 N.E 2d 432, the court
held R.C. 2743.02(F) should not be applied retroactively.
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The court concluded that the version of R.C. 2743.02 1n
effect at the time the plaintiffs' claim arose should con-
trol.

Accordingly, we will decide this case based upon
the version of R.(C. 2743.02 in effect at the lime the claim
arose.

I

in his fifth argument, Worrell asserts that his failure
to file a cross-appeal in Walker v. Worrell (Aug. 21,
19903, Athens App. Ne. 1410, uareported. did not walve
his right to contest the common pleas court's subject mat-
ter [*24] jurisdiction in the instant action. We agree for
two reasons,

First, we note subject matter jurisdiction cannot be
waived, ln re Palner (1984), 17 Ohio St3d 194, 4635
N.E.2d 1312; Painesville v. Lake County Budget Conum.
(1978), 56 Ohio St.2d 282, 383 N.E.2d 896; Fox v. Eaton
Corp. (1976), 48 Ohio St.2d 236, 338 NL.2d 530
Whenever a court finds a lack of subject muaiter jurisdic-
tion, the action must be dismissed. As discussed infra, &
lack of subject matter jurisdiction prevails over even the
law of the case doctrine. See (rohman v. City of St. Ber-
nard (1924) 117 Ohio 5. 726, 745, 146 N.E. 291, 296."

4 We note in New York Life Ins. v. Hosbrook,
(1933), 130 Chio 5t 101, 196 N.E. 888, para-
eraph two of the syllabus, the court, rejecting the
notion that an appellate courl could forestall re-
view by the Supreme Court, overrtled the first
and sccond paragraphs of the Gohuman syliabus.

Second, we note Waorrell prevailed in the trial
courl's judgment in Walker v. Worrell. Worrell [*25]
had no reason to file a cross-appeal. A party satisfied
with the trial court's judgment need not file a cross-
appeat to argue that the judgment should have been Lhe
same, but based upon other reasons. See Pang v. Minch

(1990), 33 Ohic Si. 3d 186, 200, 539 NEZ2d 1313, 1326,

App.R. 3(C)(2), effective July 1, 1992.
11

In its second issue presented for review, the com-
man pleas court argues the faw of the case doctrine re-
quires both the commeon pleas court and us to follow our
decision in Walker v. Worrell (Aug. 21, 1990), Athens
App. No. 1410, unreported, where we wrote in pertinent
part:

"The court of claims further found that
Worrell was nol acting as an agent of
Ohio University in his dealings with
Walker regarding Walker's graduate de-
grees.”

The common pleas court argues the above sentence indi-
cates we decided that the court of claims did, in fact,
determine that Worrell acted outside the scope of his
employment. The common pleas court lurther argues
that, according to RC. 2743.02, such a determination
orants the common pleas cowrt subject mafter jurisdiction
over the instant acticn.

Worrell, in his fourth argument, asserts the law of
the case doctring [#26] does not apply. Worrell cites
Nolan v. Nolan (1984), 11 Ohio St.3d I, 3, 462 N.&2d
470, 413, where the court described the doctrine as fol-
lows:

"k % % where al a rehearing following
remand a trial court is confronted with
substantially the same facts and issues as
were involved in the prior appeal, the
court is bound to adhere to the appetlate
court'’s determination of the applicable
law."

Warrell also cites Gohman, supro, paragraph one of the
syllabus, where the court held: *

"Where agffer a definite determination
the Court of Appeals has reversed and
remanded a cause for further action in the
wial court, and the unsuccessful party
does not prosecute error therefrom to this
court, and the trial court has proceeded in
substantial conformity with the directions
of the Court of Appeals, its action will not
be guestioned on a second review, even
thongh upen such sccond review the
Court of Appeals should be of the opinion
that its former determination was errone-
ous."

(Emphasts added.)

Worrell argues we made no "definite determination” in
our prior decision on the question of whether the com-
mon pieas court had subject matter jurisdiction over this
[#27] action. Worrell notes we did not determine
whether R.C. 2743.02(F) should apply retroactively.
Wworrell further notes we did not determine whether R.CC
2743.02(A)(1) denies the common pleas cowrl subject
matter jurisdiction unless and until the court of claims
makes an express determination that Worrell acted out-
side the scope of his employment. Rather, our prior deci-
sion rested on the doctrine of collateral estoppel. We
held that the doctrine of collateraf estoppel did not bar
the commeon pleas court from hearing Walker's action.
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S See New York Life Ins., supra at paragraph
two of the syllabus, where the Chio Supreme
Court overruled the first and second paragraphs
of the syllabus in Gofman.

Worrell next argues the doctrine of law of the case
does not apply to questions regarding subject matier ju-
risdiction, Wotrell cites Gohman al 745, 146 N.E. 291,
where the court, while discussing the doctrine of the law
of the case, wrote:

"It is universally agreed that if a court
does not have jurisdiction [*28] of the
subject-matter of an action, any judgment
pecomes a mere nullity."

Accord, Aubrey v. Almy (1855), 4 Ohio St 524, We
agree with Worrell that if the common pleas court lacks
subject matter jurisdiction over the instant action, the
doctrine of law of the case does not require us to hold to
the contrary.

The common pleas court agrees the ultimate gues-
tion is whether the common pleas court bas subject mat-
ter jurisdiction. The common pleas court, however, fur-
ther argues that the decision we made on the underiying
question--whether the court of claims made a determina-
tion that Worrell acted outside the scope of his employ-
ment--operates to bar more litigation on that guestion.
Respondent thus urges us 1o consider the subject matter
jurisdiction question scparately from the "determination”
question. We find no merit to the common pleas court's
argument.

We cannot separale the guestion of subject maiter
jurisdiction from the question of whether the court of
claims determined Worrell acted ontside the scope of his
employment. R.C. 2743. 02{4)¢1} merges the two ques-
tions. The statute provides that where an action is first
filed in the court of claims, the common pleas court
[#29] has no subject matier jurisdiction uniess and until
the court of claims determines that the employee acted
owtside the scope of employment. Without such a deter-
mination, the common pleas court lacks jurisdiction.
With such a determination, the common pleas court has
Jurisdiction.

3

In the first issue the common pleas court presents for
review, the conumon pleas court argues we previously
determined that the common pleas court has subject mat-
ter jurisdiction to hear Walker v. Worrell. While it is true
that our August 21, 1990 judgment eniry remanded the
case for trial, if we now decide that the common pleas
court lacks subject matter jurisdiction over Walker v.

A — 60

Worrell, we must grant Worrell's petition for writ of pro-
hibition. As we discussed supre, the doctrine of law of
the case does not bar an appellate court from reversing
its position where the appellate court finds a lack of sub-
ject matter jurisdiction.

v

The crux ol this appeal requires us to determine
whether the common pleas cowrt has subject matter ju-
risdiction over Walker v. Worrell. R.C. 2743.02(4){1) *
provides in pertinent part:

Ay ==

Except in the case of a civil action
filed by the [*30] staie, filing a eivil ac-
tion in the cowrt of claims results in a
complete waiver of any cause of action,
hased on the same act or omission, which
the filing party has against any officer or
employee, as defined in section | (9 36 of
the Revised Code. The waiver shall be
void if the court determines that the act or
omission was manifesily outside the scope
aof the officer's or emplayee's office or em-
ployment or that the officer or employee
acted with malicious purpose, in bad faith,
or in a wanton or reckless manner.

{Fmphasis added.}

The guestion we must answer is whether the cowt of
claims determined that Worrell acted manifestly outside
the scope employment,

6 Both parties agree that in the absence of the
retroactivity  of RC 2743.02(F), RC
2743.02(A)(1} controls the question of whether
the common pleas court has subject maticr juris-
diction to hear Walker v. Worrell.

We have read the clear language of the court of
claims' August 10, 1984 judgment entry. The court of
claims not once used [*31] the phrase "outside the scope
of employment.” The following sentences in the cowrt of
claims' judgment entry, however, did criticize Worrell's
aclions:

"Regardless of whether Dr. Worrell ever
promised plaintiff that he would not have
to take comprehensive examinations,
does appear that Dr. Worrell was suffi-
ciently assertive so that plaintiff did in-
deed believe that they would be dispensed
with in his case, and he planned and con-
tinued his zcademic program i accor-
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- dance with that reliance for over three
years.

EE

Lastly, there was no evidence that Dr.
Worrell, as a professor of mathemalics,
and not any member of any universily
governing- body, had any authority 1o

waive a university degree requirement. ®
& % n

(Emphasis added.}

Notwithstanding our judgment entry in the earlier appeal
of this case, we agrec with Worrell that the above sen-
tences do not constiiuie a R.C. 2743.02(A){1) determina-
tion that Worrell acted outside the scope of his employ-
ment.

The fact that an employee "was sufficiently asser-
tive" to convince another person does not necessary
mean the employee acted outside the scope of employ-
ment. Similarly, the fact that there is no evidence [¥32]
that an employee has authority o do a certain act (waive
a university requirement), does not necessarily mean the
employee acted outside the scope of employment by be-
ing sufficiently assertive to convince another person that
the employer would do the act (waive the university re-
guirement).

Many cases have defined what constitutes an act
owside the scope of employment. Generally, the act must
have been sufficiently divergent from the course of the
empleyee's normal duties that the act severs the mas-
ter/servant relationship. In Posin v. A B.C. Motor Court
Hotel, Inc. (1976), 45 Ohio St.2d 271, 344 N E.2d 334,
the court wrote:

"The term 'scope of employment' has
never been accuralely defined and this
cowst has stated that it cannot be defined
because it is a question of fact and each
case is sui generis. It has also been stated
that the act of an agent is the act of the
principal within the course of the em-
ployment when the act can fairly and rca-
sonably be deemed to be an ordinary and
natural incident or attribute of the service
1o be rendered, or a natural, direct, and
logicul resuft of jt. * * *

® k%

ft is recognized, however, that not
every deviation from the sirict {*33]
course of duty is a departure such as will
relieve a master of liability for the acts of
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a servant. The fact that a servant, while
performing his duty 1o his master, inci-
dentally does something for himself or a
third person, does not automatically re-
lieve the master from liability for negli-

gence which causes injury to another. * *
¥

To sever the servant from the scope
of his employment, the act complained of
must be such a divergence from his regu-
lar duties that ils very characier severs
the relationship of master and servant. * *
F ]

{(Emphasis added.)

See, also, Martin v. Ceniral Ofiic Transit Auth. (1990},

70 Ohio App.3d 83, 590 N.E2d 411, Peppers v. Ohio
Dept. of Rehab. & Corr. (1988), 50 Ohio App.3d 87, 553
N.E.2d 1083, Thomas v. Ohio Dept. of Rehab. & Corr.
{1988} 48 Ohio App.3d 86, 548 N.E.2d 991

In Thomas the court noted that even a prison guard's
use of excessive force does not take his actions outside
the scope of his employment. The cowrt quoted the trial
court's decision in pertinent part as follows:

" # Indeed, the very basis of the doc-
trine of respondeat-superior is that the
master is liable if the servant ‘breals the
rules’ in furtherance [¥34] of the master's
buginess. Since no employer specifically
authorizes his employee 1o be neghigent or
commit intentional torts the concept of vi-
carious liabilty would disappear in the
Jface of a rule which declared any action
by an employee not in compliance with
the emplover'’s standard procedure to be
outside the scope of employment.”

{Emphasis added.}

The Tenth District agreed, and wrote in pertinent part as
follows:

"Contrary to appellant’s argument, the
fact that Roberson’s use of force was de-
termined unjustified does not aulomati-
cally take his actions outside the scope of
his employment. If such were the case, the
statute would be devoid of any meaning
since anytime the use of force was unjus-
tified the state would be shielded from
any liability # # * "
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Id 48 Ohio App.3d ai 89, 548 N.E2d ar 294. We must
not expand the definition of "outside the scope of em-
ployment” to siluations that signify less than a severance
of the employer/femployee relationship. See, also,
Szydlowski v. Ohio Dept. of Rehab. & Corr. (1992), 79
Ohio App.3d 303, 305, 607 N.E.2d 103, 103, where the
court equated actions outside the scope of employment
with actions performed [*35] for the employee's own
personal benefit without benefit to the employer.

We find nothing in the court of claims' August 10,
1984 judgment entry that constitutes a finding that
Waorreli's actions (in being sufficiently assertive to cause
Waller to believe that the university would waive some
requirements} amounted to a severance of the employ-
ment relationship between Worrell and Ohio University.
The court of claims' finding that there was no evidence
that Worrell had authority o walve oniversity require-
ments likewise does not amount (o a finding that the em-
ployment relationship between Worrell and Ohio Uni-
versity was severed by Worrell's acts, Lastly, we note the
cowrt of claims' judgment entry contains no linding or
implication that Worrell acted for his own personal bene-
fit.

In at least two cases the Tenth District Cowrt of Ap-
peals has noted that where a plaintiff in a court of claims
action does not specifically request a determination that
the employee acted outside the scope of employment, the
court of claims does not error by failing to make such a
determination. See Kwnecht v. (hio Dept of Rehab. &
Corr. (1992), 78 Ohio App.3d 300, 604 N.E2d 820,
Bennett v. Ohio Depl. [¥36] of Rehab. & Corr. (May [,
1990), 1990 Ohio App. LEXIS 1736, Franklin App. No.
89AP-1222, unreported. In Knecht, the court noted that
although the plaintiff alleged the employue's acts were
outside the scope of employment, the plaintil did not
request the coust to make such a determination.

in Walker v. Ohio University, not only did Walker
[ail to request the court of claims to make a determina-
tion that Worrell's acts were outside the scope of his cm-
ployment, Walker failed to even make an allegation to
that effect.”

7 Although Knecht and Benmetf invoived R.C.
2743.02¢F) rather than (A)1), we note neither
paragraph of the statute expressly requires the
plaintiff to request the critical determination,
[Hence, we find the rationale of Krecht and Hen-
nert applies to actions based upon RC
2743.02(4}1).

In corclusion, we emphasize that our consideration
of this case does not involve whatever evidence Walker
produced in the past or might be able to produce in the
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future concerning Worrell's [#37]  actions. Rather, our
consideration of this case involves whether the court of
claims determined that Worrell acted outside the scope
of his employment. We find no such determination ex-
pressed or implied in the court of claims' August 10,
1984 judgment cniry.

Vi

In his first argument, Worrell asserts he 13 eniitled to
a writ of prohibition because the common pleas court is
about to exercise judicial power, that such exercise of
power is unauthorized by law, and Worreil has no other
adequate remedy at law. Worrel! cites State ex rel. San-
guily, v. Lucas County Court of Common Pleas (1991},
60 Ohip St.3d 78, 373 N.E.2d 605, for the proposition
that a relator has no adequate remedy al law if a common
pleas courl seeks to exercise jurisdiction in a awsuit
against a state employee before the court of claims de-
termines whether the state employee is immune from
sujt, Worrell argnes that Senguily "patently and tnambi-
guonsly heid” that a common pleas court Jacks jurisdic-
tion over a state employes until the court of claims de-
termines whether the state employee is entitled to immu-
nity.

The common pleas court argues that when we found,
in the previous appeal, that the court of claims [*38]
found Worrell was not acling as an agent of Ohio Uni-
versily, we were in fact [inding that the court of claims
had defermined that Worrell acted outside the scope of
his employment,

As we have discussed swpra, the cowt of claims
made no finding that Worrell acted outside the scope of
his employment. We find the common pleas court there-
fore lacks subject matter jurisdiction to hear Walker v.
Worrell. Tn accordance with Sarguily, we find that fur-
ther appeal does not afford Worrell an adequate remedy
at faw,

Accordingly, based upon the foregoing reasons, we
grant Worrell's petition for a writ of prohibition.

WRIT GRANTED

JUDGMENT ENTRY

We hereby grant Relator's request for a writ of pro-
hibition. We prohibit Respondent, the Athcens County
Court of Common Pleas, from exercising subject matter
jurisdiction in Walker v. Worrell Case No. C] 85-4-224,
unless and unti} the Ohio Court of Claims makes an ex-
plicit determination that Worrell acted manifestly outside
the scope of his employment or official responsibilities,
or with malicious purpose, in bad faith, or in a wanton or
reckless manner.
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It is further ordered that Relator recover of Respon-
dent costs herein [*39] taxed.

‘The Court finds there were reasonable grounds for
this action.

Exceptions.

Stephenson, J. & Abele, J.: Concur in Judgment &
Opinion

Grey, I.: Dissents with Dhissenting Opinion
For the Court:

BY: Earl E. Stephenson, fudge

BY: Lawrence Grey, Judge

BY: Peter B. Abele, Judge

NOTICE TO COUNSEL

Pursuard 1o Local Rule No. F1, this document ¢on-
stitutes a final judgment entry and the time period for
further appeal commences from the date of [iling with
the clerk.

DISSENT BY: LAWRENCE GREY

DISSENT
GREY, J. DISSENTING:

With all due respect to my colleagies, 1 must dissent
hecause the result that obtaing in this case can only be
described as silly.

R.C. 2743 was cnacted to handie suits brought
against the state, and sets out a fairly straightforward
procedure. Where a defendant might arguably be consid-
ered acting as a state employee, the plaintiff must first
file in the Court of Claims for an initial determination of
the state's potential liability. Tschantz v. Ferguson
(1989), 49 Ohio App.3d 9, S50 N.E.2d 544.

Where an action is brought against a state employee
which afleges that he acted outside the scope of his em-
ployment or maliciously or in bad faith, R (. 2743.02 (F)
requires {*40} that the Court of Claims make a determi-
nation, "* * * whether the officer or employee is entitled
to personal immunity under section 9.86 of the Revised
Code and whether the courts of common pleas has juris-
diction aver the civil action.”

The Court of Claims has no choice in the matter.
Under R.C. 2743.03 it has cxclusive jurisdiction, Boggs
v. State, (1983), 8 Qhio St3d 15, 435 N.E2d 1286, and
they cannot decline to hear cases involving the state
where the emplovee acted within the scope of his em-
ployment. If the Court of Claims declines to hear a case,
it can only be because they have decided that the state is
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not liable and that the employee acted outside the scope
of his employment. Such a declination is a ruling that
they do not have jurisdiction and that the common pleas
courts do.

In this case, Walker sued Ohio Umiversity and
Waorrell in the Court of Claims, which dismissed the ac-
tion in the Court of Claims. What does that dismissal
mean? How is this court to construe it? The majority
construes it to mean that the Court of Claims has ruled
that Ohio University is not liable for the acts of Worrell,
and 1 have no quarrel with that construction. But if Ohio
Unjversity is |*41} not liable, it can only be because
Worrell had no authority to deseribe degree requircments
and that he acted outside the scope of his employment.

What 1 object most ta, perbaps, is the attempt to re-
turn to old rules of code pleading. Under the majority
opinion, a plaintifl suing a state employee must file in
the Court of Claims a complaint which asks that the
court rule that the employee acted within the scope of his
employment. Seeking such relief, he would have the
burden of proof on such issue and would have to fry to
prove that assertion.

I the plaintiff intends to seek recovery in the event
the Court of Claims declines jurisdiction, he must get a
ruling that the defendant acted outside the scope of his
employment, and would have the burden of proof on that
issue too. We are adopting a rule which says that the
plaintiff has the burden of prool on both sides of the is-
suc of scope of employment.

In this case, the Court of Claims has already ruled
that Ohio University is not liable because Worrell was
not acting within the scope of his employment. Whether
Worrell committed a tort against Walker is an issue for
the court of common pleas, which has jurisdiction to hear
cases involving [#42] state employess who were not
acting within the scope of their employment.

[ would emphasize that this case is an action in pro-
hibition - a question of jurisdiction. If the court of com-
mon pleas does not have jurisdiction, must Walker now
return to the Court of Claims and seek a ruling that
Worrell acted outside the scope of his employment? Will
this procedural two step be required of every party - first
you seek to have the court hold the employee was within
the scope of employment and then, losing on that issuc,
seek Lo have a new hearing proving just the opposite?

1 do not believe the legistature intended such proce-
durat nonsense when it enacted R.C. Chaprer 2743, 1
believe they intended that this is a state case or it is not.
First the Court of Claims decides if it is a state case, and
if not the partics go to common pleas. The Court of
Claims has decided that this case is aot a state case.
That's the end of R.C. Chapter 2743's relevance to this
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case. Thiz is a simple tort action between two private Thus, 1 dissent from this procedural morass.

individuals. Let's get on with it
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TITLE 25. COURTS -- APPELLATE
CHAPTER 2505. PROCEDURE ON APPEAL
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ORC Ann. 250502 (2009)
£ 2505.02. Final order

(A} As used in this section:

(1) "Substantial right" means a right that the United States Constilution, the Ohio Constitution, a statute, the
commeon law, or a rule of procedure entitles a person to enforce or protect.

(2) "Special proceeding” means an action or procecding that is specially created hy statute and that prior to 1853
was not denoted as an action at law ot a suit in equity.

(3} "Provisional remedy" means a proceeding ancillary Lo an action, including, but not limited to, a procecding for
a preliminary injunction, altachment, discovery of privileged matter, suppression of evidence, a prima-facie showing
pursuant to section 2307.85 or 2307.86 of the Revised Code, a prima-facie showing pursuant 1o secrion 2307.92 of the
Revised Code, or a finding made pursuant to division (AX3) of section 2307 93 of the Revised Code.

(B) An order is a final order that may be reviewed, affirmed, modified, or reversed, with or without retrial, when it
is one of the following:

1) An order that affects a substantial right in an action that in effect determines the action and prevents a judg-
& J &
ment; i

(2) An order that affects a substantial right made in a special proceeding or upon a swimary application io an ac-
tion after judgment;

{3} An order that vacales or sets asicle a judgment or grants a new trial;
(4) An order that grants or denies a provisional remedy and to which both of the following apply:

(a) The order in effect determines the action with respect to the provisional remedy and prevents a judgment in
the action in favor of the appealing party with respect to the provisional remedy.

{b) The appealing paty would not be afforded a meaningful or effective remedy by an appeal following [inal
judgment as to all proceedings, issucs, claims, and partics in the action.

(5) An order that determines that an action may or may not be maintained as a class action;

(6) An order determining the constitutionality of any changes to the Revised Code made by Am. Sub, 5.B. 281 of
the 124th general assembly, including the amendment of sections 1751.67,2117.06, 2305.11, 2305,15, 2305.234
[2305.23.4],2317.02, 2317.54, 2323.56,2711.21,2711.22,2711.23,2711.24, 2743.02, 2743 43,2919.16, 3923.63,
3923.64, 4705.15, and 5111.018 [5111.01.8], and the enactinent of sections 2305.113 [2305.11.3], 2323.41, 2323.43,
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and 2323.55 of the Revised Code or or any changes made by Sub. $.B. 80 of the 125th general assembly, inciuding the
amendment of sections 2125.02, 230510, 2305131 [2305.13.1], 2315.18,2315.19, and 2315.2] of the Revised Code.

(7) An order in an appropriation proceeding that may be appealed pursnant to division (B)(3) of section 163.09 of
the Revised Code.

(€) When a cowrt issues an order that vacates or sets aside a judgment or grants a new trial, the court, upon the re-
quest of either party, shall state in the order the grounds upon which the new trial is granted or the judgment vacated or
set aside. '

(D) This section applies to and governs any action, including an appeal, that is pending in any court on July 22,
1998, and all claims filed or actions commenced on or after July 22, 1998, notwithstanding any provision of any prior
statute or rule of law of this state.

HISTORY:

GC § 12223-2; 116 v 104; 117 v 615; 122 v 754; Bureau of Code Revision, 10-1-33; 141 v 412 (Bif 3-17-87);
147 v H 394, Eff 7-22-98; 150 v H 342, § I, eff. 9-1-04; 150 v H 292, § 1, eff. 9-2-04; 150 v S 187, § 1, eff. 9-13-04;
150 vH 516, § 1, eff 12-30-04; 150 v S 80, § 1, eff. 4-7-05, 152 v S 7, § 1, effl 10-10-07.
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TIFLE 29. CRIMES -- PROCEDURE
CHAPTER 2903. HOMICIDE AND ASSAULT
ASSAULT
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ORC Ann. 2903.11 (2009)
§ 2903.11. Felonious assault

{A) No person shall knowingly do either of the following:
(1) Cause serious physical harm to another or to another's unborn;

(2) Cause or attempt to canse physical harm to another or to another's unbom by means ol a deadly weapon or
dangerous ordnance,

- (B) No person, with knowledge that the person has tested positive as a carrier of a virus that causes acquired immu-
nedeficiency syndrome, shall knowingly do any of the following:

(1) Engage in sexual conduct with another person without disclosing that knowledge 1o the other person prior to
erngaging in the sexual comduct;

(2) Engage in sexual conduct with a person whom the offender knows or has reasonable cause to belicve lacks the
mental capacily (o appreciate the significance of the knowledge that the offender has tested positive as a carrier of a
virus that causes acquired immunodeficiency syndrome;

(3) Engage in sexual conduct with a person under eighteen years of age who is not the spouse of the offender.

(C) The prosecution of a person under this section does not preclude prosecution of that person under section
2907.02 of the Revised Code.

(D) (1) (2) Whoever violates this section is guilty of felonious assault. Except as otherwise provided in this division
or division (D)(1)b) of this section, felonious assault is a felony of the second degree. If the victim of a violation of
division (A) of this seclion is a peace officer or an investigator of the bureau of criminal identification and mvestigation,
felonious assault is a felony of the first degree.

(h) Regardless of whether the felonious assault is a felony of the first or second degree under division (D 1X(a)
of this section, if the offender also is convicted of or pleads guilty to a specification as described in section 2941.1423
[2941.14.23] of the Revised Code that was included in the indictment, count in the indictment, or information charging
the offense, cxcept as otherwise provided in this division or unless a longer prison term is required under any other pro-
vision of law, the court shall sentence the olfender to a mandatory prison term as provided in division (D)(8) of section
2929, {4 of the Revised Code. Tf the victim of the offense is a peace officer, or an investigator of the bureau of criminal
identification and investigation, and if the victim suffered serious physical harm as a result of the commission of the
offense, felonious assault is a felony of the first degree, and the court, pursuant to division (F) of section 2929.13 of the
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Revised Code, shall impose as a mandatory prison term one of the prison terms preseribed for a felony of the first de-
gree.
&

(2) In addition to any other sanctions imposed pursuant to division (D)(1) of this section [or felonious assault
committed in violation of division (A)(2) of this section, if the deadty weapon used in the commission of the violation is
2 motor vehicle, the court shall impose upon the effender a class two suspension of the offender's driver's Jicense, com-
mercial driver's license, temporary instruction permit, probationary license, or nonresident operating privilege as speci-
fied in division (A)(2) of section 4510.02 af the Revised Code.

(E) As used in this section:
(1) "Deadly weapon” and "dangerous ordnance™ have the same meanings as in section 2923.11 of the Revised
Code.
(2} "Motor vehicle" has the same meaning as in section 450101 of the Revised Code.
(3) "Peace officer” has the same meaning s in section 2935.01 of the Revised Code.

(4) "Sexual conduct" has the same meaning as i1 section 2907.01 of the Revised Code, except that, as used in this
section, it does not include the insertion of an Instrument, apparatus, or other object that is not a part of the body into the
vaginal or anal opening of another, unless the offender knew at the time of the insertion that the instrument, apparatus,
or other object carried the offender's bodily fluid.

(5) "Investigator of the bureau of criminal identification and invesiigation" means an investigator of the burcau of
criminal identification and investigation who is commissioned by the superintendent of the bureau as a special agent for
the purpose of assisting law enforcement otficers or providing emergency assistance Lo peace officers pursuant 1o au-
thority granted under section 109.541 {109.54.1] of the Revised Code.

(6) "Investigator" has the same mecaning as in section 109.541 [109.54.1] of the Revised Code.

HISTORY:

134 v H S11 (BT 1-1-74); 139 v S 199 (EIT 7-1-83); 139 v [ 269 (BT 7-1-83); 140 v § 210 (B4 7-1-83), 146 v S 2
(BHF7-1-96); 146 v S 230 (FFf 9-6-96); 148 v § 142 (Bff 2-3-2000); 148 v H 100. Bff 3-23-2000; 151 v H 5, § 1, eff. -
306 151 v H 347, § 1, eff. 3-14-07, 151 v H461, § 1, off. 4-4-07; 152 v H 280, § 1, eff. 4-7-09.
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TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2911. ROBBERY, BURGLARY, TRESPASS AND SAFECRACKING
ROBBERY

Go to the Ohio Code Archive Directory
ORC Ann. 2811.01 {2009)

§2911.01. Aggravated robbery
{A)Y No person, in attempting or committing a theft offense, as defined in section 2913.01 of the Revised Code, ot in
fleeing immediately after the atlempt or offense, shall do any of the following:

(1) Mave a deadly weapon on or about the offender's person or under the offender's control and either display the
weapon, brandish it, indicate that the offender possesses it, or use i

(2) Have a dangerous ordnance on or about the offender's person or ander the offender's control;
(3) Inflict, or atterpt to inflict, sericus physical harm on another.

(B) No person, without privilege to do so, shall knowingly remove or attempt to remave a deadly weapon from the
person of a law enforcement officer, or shall knowingly deprive or attemnpt to deprive a law enforcement officer ofa
deadly weapon, when both of the following apply:

(1) The law enforcement officer, at the time of the removal, attempied removal, deprivation, or attempied depri-
vation, is acting within the course and scope of the officer's duties;

(2} The offender knows or has reasonable cause Lo kaow that the Jaw enforcement officer is a law enforcement of-
ficer.

(C) Whoever violates this section is guilty of aggravated robbery, a fefony of the first degree.
(1)) As used in this section:

(1) "Deadly weapon" and "dangerous ordnance" have the same meanings as in section 292311 of the Revised
Code.

(2) "Law enforcement officer” has the same meaning as in section 2901.01 of the Revised Code and also includes
employees of the department of rehabilitation and correction who are authorized to carry weapons within the course and
scope of their duties.

HISTORY:

134 v H 511 (EIT 1-1-74%; 139 v S 199 (Eff 1-5-83); 140 v S 210 (Bff 7-1-83); 146 v § 2 (BT 7-1-96); 147 v H 151.
Eff 9-16-97.
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TITLE 29. CRIMES - PROCEDURE
CHAPTER 2911, ROBBERY, BURGLARY, TRESPASS AND SAFLCRACKING
BURGLARY
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ORC Ann. 290117 {2009)

§ 2011.11. Aggravated burglary

(A) No person, by force, stealth, or deception, shall frespass in an occupied structure or in a separately secured or
separately occupied portion of an occupied structure, when another petson other than an accomplice of the offender is
present, with purpose to commuit in the siructure or in the separately secured or separaicly ocoupied portion of the struc-
ture any criminal offense, if any of the following apply:

(1) The offender inflicts, or attempts or threatens to inflict physical harm on another;

(2) The offender has a deadly weapon or dangerous ordnance on or abont the effender's person or under the of-
lender's control.

(B) Whoever violates this scction is guilty ol aggravated burglary, a felony of the first degree.
(C) As used in this section:
(1} "Occupied structure” has the same meaning as in section 2009.01 of the Revised Code.

(2) "Deadly weapon” and "dangerous ordnance” have the same meanings as in section 2923.11 of the Revised
Code.

HISTORY:

134 v H 511 (Bff 1-1-74); 139 v 5 199 (Eff1-5~33); 140 v S 210 (Eff 7-1-83); 146 v § 2 (EIT 7-1-96); 146 v 5 269.
Eff 7-1-96.
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TITLE 29. CRIMES -- PROCEDURE :
CHAPTER 2921. OFFENSES AGAINST JUSTICE AND PUBLIC ADMINISTRATION
BRIBERY AND INTIMIDATION

Go to the Ohio Code Archive Directory
ORC Ann, 292].04 (2009)
§ 2921.04. Intimidation of attorney, victim or witness in criminal case

{A) No person shall knowingly attempt to intimidate or hinder the victim of a crime in the filing or prosecution of
criminal charges or a witness involved in a criminal action or proceeding in the discharge of the dutics of the witness.

(B) No person, knowingly and by force or by unlawful threat of harm 1o any person or property, shall attempt to in-
fluence, intimidate, or hinder the victim of a erime in the filing or prosecution of critinal charges or an attomey or wit-
ness involved in a criminal action or proceeding in the discharge of the duties of the atlorney or witness,

(C) Division (A) of this section does not apply to any person who is attempting to resolve a dispute pertaining 10
the atleged commission of a criminal offense, either prior to or subsequent to the filing of a complaint, indictment, or
information, by participating in the arbitration, mediation, compromise, settiement, or conciliation of that dispute pursu-
ant to an authorization for arbitration, mediation, comproizise, settlement, or conciliation of a dispute of that nature that
is conferred by any of the following:

(1) A section of the Revised Code;

(2) The Rules of Criminal Procedure, the Rules of Superintendence for Municipal Courts and County Courts, the
Rules of Superintendence for Courts of Common Pleas, or another rule adopted by the supreme court in accordance
with Section 5 of Article 1V, Ohio Constitution,

(3) A local rule of court, including, but not limited to, a local rule of court that relates to alternative dispule reso-
lution or other case management programs and that authorizes the referral of disputes pertaining to the alleged commis-
sjon of certain types of criminal offenses to appropriate and available arbitration, mediation, compromise, settlement, or
other conciliation programs,

(4) The order of a judge of a municipal court, county court, or court of common pleas.

(D} Whoever violates this section is guilty of intimidation of an allerney, victim, or witness in a eriminal case. A
violation of division (A) of this section is a misdemeanor of the {irst degree. A violation of division (B) of this section is
a felony of the third degree.

HISTORY: i
140 v S 172 (Eff 9-26-84); 146 v H 88. E{f 9-3-96.
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TITLE 29. CRIMES -- PROCEDURE
CIHAPTER 2923. CONSPIRACY, ATTEMPT, AND COMPLICITY; WEAPONS CONTROL; CORRUPT ACTIV-
Ty
WEAPONS CONTROL

Go to the Ohio Code Archive Diveciory

OR(C Ann. 292313 (2009}
§ 2923.13. Having weapons while under disability
(A) Unless relicved from disability as provided in section 292314 af the Revised Code, no person shall knowingly
acruire, have, carry, or use any fircarm or dangerous ordnance, if any of the following apply:
{1) The person is a fugitive from justice.

(2) The person is under indicunent for or has been convicted of any felony offense of violence or has been adju-
dicated a delinquent child for the commission of an offense that, if committed by an adult, would have been a felony
offense of violence.

(3} The person is under indictment for or has been convicted of any offense mvolving the illegal possession, use,
sale, administration, distribution, or trafficking in any drug of abuse or has been adjudicated a delinquent child for the
commission of an offense that, if committed by an adult, would have been an offense invelving the illegal possession,
use, sale, administration, distribution, or trafficking in any drug ol abuse.

(4) The person is drug dependent, in danger of drug dependence, or a chromic alcoholic.

{5) The person is under adjudication of mental incompetence, has been adjudicated as a mental defective, has
been committed to a mental institution, has been found by a court to be a mentally ill person subject Lo hospitalization
by court order, or is an inveluntary patient other than one who is a patient only for purposes of observation. As used in
this division, "mentally Il person subject to hospitalization by court order” and "patient” have the same meanings as in
section 5122.01 of the Revised Code.

(B) Whoever viclates this section is gnilty of having weapons while under disability, a felony of the third degrec.

HISTORY:
134 vH 51 (Eff 1-1 —74-}; 146 v S 2 EIM7-1-96; 150 vi 12, § 1, eff. 4-8-04.
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TITLE 29. CRIMES -- PROCEDLRE
CHAPTER 2941, INDICTMENT
FORM AND SUFTFICIENCY

Go to the Ohio Code Archive Directory
ORC Ann. 2941745 (2009)
§ 2941.145. Specification that offender displayed, brandished, indicated possession of or used firearm

{(A) Imposition of a three-year maadatory prison term upon an offender under division (D)(1)(a) of section 2929.14 of
the Revised Code is precluded unless the indictment, count in the indictment, or information charging the offense speci-
fies that the offender had a firearm on or about the offender's person or under the offender's control while committing
the offense and displayed the firearm, brandished the firearm, indicated that the offender possessed the fircarm, or used
it 1o facilitate the offense. The specification shall be stated at the end of the body of the indictment, count, or informa-
tion, and shall be staled in substantially the following form:

"SPECIFICATION {or, SPECIFICATION 10 TIE FIRST COUNT). The Grand Jurors (or
inscrt the person's or the prosecuting attorney's name when appropriate)
further find and specify that (set forth that the offender had a firearm on or
about the offender's person or under the offender's control while committing
the offense and displayed the firearm, brandished the firearm, indicated that
the offender possessed the firearm, or used it to facilitate the offense).”

(B) Imposition of a three-year mandatory prison term upen an offender under division (I(1)(a) of section 2929.14
of the Revised Code is precluded if a court imposes a one-year or six-year manatory prison term on the offender under
that division relative to the same felony.

(C) The specification described in division (A) of this section may be used in a delinguent child proceeding in the
manner and for the purpose described in section 2152.17 of the Revised Code. :

(D} As used in this section, "firearm"” has the same meaning as in section 2923.11 of the Revised Code.

HISTORY:
146 v § 2 (Eff 7-1-96); 148 v S 107 (EfT 3-23-2000); 148 v § 179, § 3. Eff 1-1-2002.
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TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2551. PROBATION

Go to the Ohio Code Archive Directory

ORC Ann. 2951.09 (2009)

§ 2951.09. Repealed

Repealed, 149 v H 490, § 2 [GC§ 13452-7; 113 v 123(202), ch 31, § 7; 115 v 532; Bureau of Code Revision, 10-1-
53 143 v § 258 (B 11-20-90); 146 v 8 2. Eff 7-1-96]. Eff 1-1-04.

[Repealad]
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TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2953. APPEALS; OTHER POSTCONVICTION REMEDIES

(o to the Ohio Code Archive Directory

ORC Ann. 2053.02 (2009)

§ 2053.02. Review of judgrents

In a capital case in which a sentence of death is imposed for an offense commitled before January 1, 1993, and in any
other criminal case, including a conviction for the violation of an ordinance of a municipal corporation, the judgment or
final order of a court of record inferior to the court of appeals may be reviewed in the court ol appeals. A final order of
an administrative officer or agency may be reviewed in the court of common pleas. A judgment or final order-of the
court of appeals involving a question arising under the Constitution of the United States or of this state may be appealed
to the supreme court as a matter of right. This right of appeal from judgments and final orders of the court of appeals
shall extend to cases in which a sentence of death is imposed for an offense commiticd before January |, 1995, and in
which the death penalty has heen affirmed, felony cases in which the supreme court has directed the court of appeals to
certify its record, and in all other criminal cases of public or general interest wherein the supreme court has granted a
motion to certify the record of the court of appeals. Ina capital case in which a sentence of death is imposed for an of-
fense committed on or after January 1. 1995, the judgment or final order may be appealed from the wial court directly to
the supreme court as a matier of right. The supreme court in criminal cases shall not be required to determine as to the
weight of the evidence, except that, in cases in which a sentence of death is imposed for an offense committed o or
after January 1, 1993, and in which the question of the weight of the evidence to support the judgment has been raised
on appeat, the supreme court shall determine as to the weight of the evidence to support the judgment and shall deter-
tmine as to the weight of the evidence to support the sentence of death as provided in section 2929.03 of the Revised
Code.

HISTORY:

GC § 13459-1; 113 v 123(211), ch 38; Burcau of Code Revision, 10-1-33; 128 v 141 (Eff t-1-60); 133 v 5§ 530 (Eff
6-12-70); 139 v S 1 (Eff 10-19-81); 146 v 5 4. E{r9-21-95.
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Ohia Rules Of Criminal Procedure
Ohic Crim. R. 32 (2009)
Review Court Orders which may amend this Rule.
Rule 32. Sentence

(A) hmposition ol senfence.

Sentence shall be imposed without nnnecessary delay. Pending sentence, the court may commit the defendant or
continue or alter the bail. At the time of imposing sentence, the court shall do all of the following:

(1) Afford counsel an opportunity to speak on behalf of the defendant and address the defendant personally and ask
if he or she wishes to make a statement in his or her own behalf or present any information in mitigation of punishment.

(2) Afford the prosecuting attorney an opportunily to speak;

(3) Afford the victim the rights provided by law;

(4) In serious offenses, state its statutory findings and give reasons supporting those findings, if appropriate.
(B) Notification of right to appeal,

(1) Afier imposing sentence in a serious offense that has gone to trial, the court shall advise the defendant that the
defendant has a right to appeal the conviction.

(2) After imposing sentence in a serious offense, the cowt shall advise the defendant of the defendant's right,
where applicable, to appeal or to seek leave to appeal the senlence iniposed.

(3) If a right to appeal or a right to seck leave to appeal appics under division (BY(1) or (3)(2) of this rule, the
court shall also advise the defendant of all of the following:

() That if the defendant is unable to pay the cost of an appeal, the defendant has the right (o appeal without pay-
ment;

(b} That if the defendant is unable to obtain counsel for an appeal, counsel will be appointed withoul cost;

(¢) That if the defendant is unable to pay the costs of documents necessary to an appeal, the documents wili be
provided without cost;

(d) That the defendant has a right to have a notice of appeal timely filed on his or her behalf.
Upon defendant's request, the court shall forthwith appoint counsel for appeal.
{C) Judgment.

A judgment of conviction shall set forth the plea, the verdict, or findings, upon which each conviction is based, and
the sentence. Multiple judgments of conviction may be addressed in one judgment entry. 1f the defendant is found not
ouilty or for any other reason is entitled to be discharged, the court shall render judgment accordingly. The judge shall

A -76
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sign the judgment and the ¢

lerk shall enter it on the journal, A Jjudgment is effective onf
by the clerk,

¥ when entered on the journal

HISTORY: Amended, eff 7-1-82; 7-1-98; 7-1-04; 7-1-00.
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Dated: March 31, 2009

MOORE, Presiding Judge.

{1} Appellant, Londen Fischer (“Fischer”), appeéls from the decision of the Summit
County Court of Coromon Pleas, This Court affirms. |

L

{2} On July 9, 2001, Fischer was indicted on three counts of aggravated robbery in
violation of R.C. 2911.01(AX1), two counts of aggravated burglary in vielation of R.C.
2911.11(A)(2), one count of felonious assault in violation of R.C. 2903.11 and one count of
intirnidation of a crime victim or wilness in violation of R.C. 2921.04. All seven counts had
corresponding firearm specifications as set forth in R.C. 2941.145. On September 19, 2001, a
supplemental indic:tfnent was filed, charging Fisher with one count of having & weapon while
under disability in violation of R.C. 2923.13. This count also had a corresponding firearm

specification in violation of R.C, 2941.145. Fischer pled not guilty o all of the charges.




43}  On Jazwary 29, 2002, a jury trial commenced. The jury returned its verdict on
February 1, 2002, finding Fischer guilty of one count of aggravated rébbary with a firearm
specification, two counts of aggravated burglary with firearm specifications, one count of
felonious assault with a firearm specification, and one count of having 2 weapon while under
disability with a firearm specification. The jury acquitted Fisher of the two counts of aggravated
robbery and one count of intimidation of a crime victim or witness. On Febroary 4, 2002, the
trial- court sentenced Fischer to a total of 14 years of incarceration. Fischer timely appealed his
convictions and sentence, and on January 15, 2003, this Court affirmed the trial mﬁt’s
jodgment. On August 4, 2008, the trial court held a resentencing hearing, at which it advised
Fischer of Ipost»release control and sentenced him to the same sentences it had previously
imposed. Fischer has timely appealed from this resentencing. He has raised four assigmne.nts‘of
error for our review, sore of which we have combined for ease of review. |

11.

ASSIGNMENT OF ERROR 1

“AS Tl FISCHER’S ORIGINAL SENTENCE WAS VOID, HIS INITIAL
DIRECT APPHAL WAS ALSO INVALID. THE INSTANT APPEAL IS []
FISCHER'S FIRST DIRECT APPEAL FROM A VALID SENTENCE.”

{44} In his first assignment of etror, Fischer contends that because his original
sentence was void, his initial direct appeal was also invalid and therefore, the instant appeal is his
first direct appeal from a valid sentence. We do not agree.

{45}  Specifically, Fischer contends that because his original sentence did not include a

notice of post-release control, it was void pursnant to State v. Bezak, 114 Ohio St.3d. 94, 2007-

Ohio-3250, at syllabus. While we agree with this statement of law, we do not agree with



Fischer’s contention that due to this defect, his original direct appeal 1s invalid and therefore he
can now “raise any and all trial errors cognizable on direct appeal.”

{6} We recently decided a similar issue in State v. Ortega, 9th Dist. No.
08CAQ09316, 2008-Ohio-6053. In that case, Ortega was convicted by a jury and sentenced to 27
years of incarceration to life. He appealed from that decision, and this Court dismissed the
appeal as untimely. Ortega subsequently filed a motion for reconsideration, which we granted
and affirmed the trial cowt’s ruling.

{47}  Over a year afier his initial appeal was decided, Ortega filed a motion in the trial
court to sef aside a void judgment. He contended that his sentence was void due fo the lack of
notice of post-release control. Ortega was resentenced and subsequently appealed to this Court.
On appeal, Ortega attempted to raise several issues with regard to his jury trial, held two years
prior to his resentencing. We determined that the doctrine of the law of the case governed the
appeal.

“The law of the case doctrine provides that the decision of a reviewing court in a

case remains the law of that case on the legal guestions involved for all

subsequent proceedings in the case at both the trial and reviewing levels.

Ultimately, “the doctrine of law of the case precludes a litigant from attempting to

rely on argaments at a retrial which were fully pursued, or available o be

pursued, in a first appeal. New arguments are subject to issue preclusion, and are

baired.” (Internal citations and quotations omitted). 1d., at §6.

{48} As applied to the facts before the Court in Ortega, we determined that when 2
“oonrt affinns the convictions in the First Appeal, the propriety of those convictions becomes
the law of the case, and subsequent arguments seeking to overturn them become barred. Thus, in

the Sccond Appeal, only arguments relating to the resentencing are proper.”” Id., at 17, quoting

State v. Harrison, 8th Dist. No. 88957, 2008-Ohio-921, at 9. Accordingly, Fischer’s contention




that he may raise any and all issues relating to his conviction in this appeal is without merit. His
first assignment of error is overraled.

ASSIGNMENT OF ERROR LI

“THE TRIAL COURT ABUSED ITS DISCRETION IN ADMITTING LAY
WITNESS OPINION TESTIMONY, OVER OBJECTION, THAT WAS
UNRELATED TO THAT WITNESS'S. PERCEPTIONS AND CALLED FOR
SPECIALIZED KNOWLEDGE.”

{419} _ In his second assignment of error, Fischer contends that the trial court abused its
diseretion in adwitting lay witness opinion testimony that was unrelated to that witness’
perceptions and called for specialized knowledge,

{10} As we explained above, because we already affirmed Fischer’s conviction in his
first appeal, State v, Fisher, 9th Dist. No. 20988, 2003—01110-95, the doctrine of the law of the
case limits our review to issues stennning from Fischer’s reseniencing hearing. An issue
regarding witness testimony is clearly an issue that Fischer could have pursued in his initial

appeal. Orfega, supra, at 96. Accordingly, Fischer’s second assignment of error is overruled.

ASSIGNMENT OF ERROR 1l

“THRE RESENTENCING COURT ERRED BY IMPOSING NON-MINIMUM
AND CONSECUTIVE SENTENCES IN VIOLATION OF THE DUE PROCESS
AND EX . POST FACTO CLAUSES OF THE UNITED STATES
CONSTITUTION.”

ASSIGNMENT OF ERROR 1V

“TRIAL COUNSEL . PROVIDED INEFFECTIVE ASSISTANCE, IN
VIOLATION OF THE SIXTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION, FOR FAILING TO OBJECT TO THE
RESENTENCING COURT’S RETROACTIVE APPLICATION OF THE OHIO
SUPREME COURT’S REMEDY IN STATE V. FOSTER.”

fq11} Inhis third and fourth assignments of error, Fischer contends that the resentencing
~ court erred by imposing non-minimum and consecuiive sentences in violation of the due process

;md ex-post facto clauses of the United States Constitution. He further states that his trial



counsel was ineffective for failing to object to this issue at the resentencing hearing. We do not
agree.

{912} Tn State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856, the Ohio Supreme Couwrt
found fhat Ohio’s sentencing structure was unconstitutional to the extent that Vit reguired judicial
fact-finding. Id., at paragraphs one through seven of the syllabus. In constructing a remedy, the
Court excised the portions of the statute it found to offend the Sixth Amendment and thereby
granted full discretion to trial court judges to sentence defendants within the bounds prescribed
by statute. See Id.; State v. Dudufmvir,;h, 9th Dist. No. 05CA008729, 2006-Ohic-1309, at 919, |

{913} Fischer contends that the remedy outlined in Foster violates the ex-post facto and
due process clauses of the Uniled States Constitution because it allowed him to be sentenced to a
noﬁ—minimmn and conscentive term without thfa trial court having fo make any findings on the
record as  was previously required by R.C,- 292_9.14(]3), R.C. 2929,14(C), and R.C.
2029.14(E)(4). We have proviously determined that the remedy in Foster does not violate the
due process and ex-post facto clauses of the United States Constifution. State v. Rowles, 9th
Dist. No. 24154, 2008-Ohio-6631, at 710. We have repeatedly stated that ““[w]e are obligated 0
follow the Ohio Supreme Court’s directive and we are, therefore, bound by F oster; Fm“rhermqre,
we are confident that the Supreme Court would not dircctr us to violate the Constitution.” State
v. McClanghan, 9th Dist. No, 23380, 200'#‘-01-1%—1821, at §7, quoting S:.‘a;te v, Newman, 9th Dist.
No. 23038, 2006-Ohio-4082, at Y11, citing U.S. v. Wade (C.A.8, 2006), 435 F.3d 829, 832
(holding that the Eighth Circuit is required to follow the directive of the U.S. Supreme Court and
presumes that the U.S. Supreme Court would not order a court to violate the Constitation). As
this Court cannot overrule or modify Foster, we decline to consider Fischer’s challenges thereto,

Accordingly, we conclude that Fischer was not prejudiced by any alleged failure of his trial



counsel to object to ‘thisrissue. See Stricklond v. Washington (1984), 466 U.5. 668, 687
(requiring an appellant to show that he was prejudiced by counsel’s deficient behavior).
Fischer’s third and fourth assignments of emor are overruled. |
1L
{4/14} Fischer’s assignments of error are overruled and the judgment of the Sumumit
County Court of Comumon Pleas is affirmed.

Judgment affirmed.

The Court finds that there were reasonable groundsﬂ for this appeal.

We order that a special mandate issue out of thisVCOurt, directing the Court of Common
Pleas, County of Surrﬁ:nit, State of Ohiol, to carry this judgment into execution. A certified copy
of this journal entry shall constitute the mandate, pursuant to App.R. 27,

hﬂmcdiately upon the filing hereof, this document shall constitute the journal enﬁy of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall Begin to run. App.R. 22(E). The Clerk of the Cowt of Appeals is
instructed to mail a notice of entry of this judgment to the parties and fo make a notation of the

mailing in the docket, pursuant to App.R. 30,

Costs taxed to Appellant. w

CARLA MOORE
FOR THE COURT

WHITMORE, 1.
CONCURS



'DICKINSON, 1.
'CONCURS, SAYING:

{915} Mr. Fischer’s first two assignmentis of error are the logical exiension of the Ohio
Supreme Court’s decisions in State v. Simpkins, 117 Ohio St. 3d 420, 2008-Ohio-1 197, and State
V. Eezak, 114 Ohio St. 3d 94, 2007-Okio-3250. As noted by Justice Lanzinget in her dissent m
Simpkins, however, “[t]he holding that a sentence imposed with a missing mandatory term is
void rather than voidable . . . obscures the distinction between these two legal cmmépts in the
context of a criminal case.” Simpkins, 20087—011i0—1'197, at $40 (Lanzinger, J., dissenting). The
trial court had subject matter jurisdiction when it sentenced Mr. Fischer, and its failure to include
a mandatory term in that sentence rendered the sentence voidable, not void.

{q16} Abraham Lincoln, when accused of changing his position, said he would rather be
right some of the time than wrong all the time. 1 urge the Ohio Supreme Court to again look at

the distinction between void and voidable im this context.
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