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INTEREST OF AMICI CURIAE

The Office of the Cuyahoga County Public Defender is legal eounsel to more than onc-

third of all indigent persons indicted for felonies in Cuyahoga County. As such, the Office is the

largest single source of legal representation of criminal defendants in Ohio's largest county.

1'he Ohio Association of Criminal Defense Lawyers (OACDL), founded in 1986, is a

professional association with more than five hundred members in the State of Ohio. OACDI, is

among the largest professional organizations of criminal practitioners in Ohio, and advocates for

progressive criminal laws and policies that are consistent with constitutional piinciples, 1irnited

governmental intrusion into the lives of Americans, and a free society:
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STATEMENT OF THE CASE AND FACTS

Amici adopt the Statement ol' die Case and Facts set out by Appellant in his nierit brief.
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ARGUMENT

A direct appeal frum a void sentence is a legal nullity;
theref'ore, a criminal defendant's appeal following a Bezak

resentencing is the first direct appeal as of right froin a valid
sentence. State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250.

A. Introduction

Ultimately, this case requires nothing more than the straightforward application oC this

Court's extensive jurisprudence regarding the legal effect of sentences that lack a mandatory

term of postrelease control. 't'he parties agree that Mr. Fischer's original sentence was void,

because it did not include a mandatory term of postrelease control. "1'he parties also agree that

Mr. Fischer took what purported to be a direct appeal froni the void sentence, and that the Ninth

District Court of Appeals purportectly affirmed his convictions. Additionally, the parties agree

that Mr. Fiscller was entitled to a de novo sentencing hearing, aud that Mr. Fischer took a timely

appeal fi-om that sentencing. In fact, the only dispute between the parties eoncerns the effect oC

Mr. Fischer's "first" clirect appeal. Mr. Fischer maintains that his first direct appeal was invalid,

because it stemmed from a void sentence. The state argues that, despite the fact that the original

sentence was a`legal nullity," it somehow created a final, appealable order. 1'hcrefore,

according to the state, the court of appeals' decision in Mr. Fischer's direct appeal operates as a

bar to litigation of any trial issues during his second appeal. In the proceedings below, the court

of appeals adopted the position of the state. However, the Ninth District's opinion clearly

iinputes a legal effect to Mr. Fischer's original void sentenee by using it as a bar to further

litigation. Amici ask this Court to simply apply its well-settled rule regacding the legal e1fect of

void sentences and hold that Mr. Fischer's Iirst appeal was invalid because it stemmed from a

void judgment.
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1'he decision of the Ninth District in this case implicates fundamental legal and judicial

principles- On its faee, this case addresses the legal effect, if any, of a"void" judgment, but on a

more funclamental level, this case concerns the deference that an appellate eourt should give to

the deeisions oC this Court and the need for courts of appeals to avoid strained applications of the

law-ol=the-case doctrine. At its core, the decision of the Ninth District gives legal and binding

effect to a proceeding, i.e., a sentence oF imprisonment which does not include postrelease

control, which this Coui-t has repeatedly declared to be "legal millity." Therefore, Amici cu-ge

this Court to reverse the decision o1'the court of appeals and remand this case for a full hearhig

on Mr. Pisher's appellate issues.

B. The Court of Appeals' Decision Disregards this Court's Previous Decisions Holding
that Failurc to Properly Lnpose Postrelcase Control Renders the Entire Sentence Void.

hliis Court has unequivoeally held that failure to properly include postrelease control in a

criminal sentence renders that sentence void. Slate v. flaYrison, 122 Ohio St.3d 512, 2009-Ohio-

3547; State v. Bloomer, 122 Ohio St.3d 200, 2009-Ohio-2462; Stale v_ Boswell, 121 Ohio St.3d

575, 2009-Ohio-1577; State v. Simpkins, 117 Ohio St.3d 420, 2008-Ohio-1197; State v. Bezak,

114 Ohio St.3d 94, 2007-Ohio-3250; State v. Jordczn, 104 Ohio St.3d 21, 2004-Ohio-6085; State

v. Beasley (1984), 14 Ohio St.3d 74; Stcate v. Singleton, Slip Opinion No. 2009-6434; State v.

Sar•kozy, 117 Ohio St_3d 86, 2008-Ohio-509; Hernandez v. Kelly, 108 Ohio St.3d 395, 2006-

Ohio-126; Woods v. Telb, 89 Ohio St.3d 504, 2000-Ohio-171. In this case, the court of appeals

acknowledged that the trial court failed to properly impose postrelease control during Mr.

Fisher's original senteneing hearing and that his first sentence was void pursuant to Bezak.

Nonetheless, the court of appeals still gave legal effect to the "void" sentence by concluding that

the original sentence somehow consummated a linal judgment from which a valid appeal could
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be taken. 1 If the legal theoiy uncterpimiing the court of appeals' decision is an accurate statement

of the law, then this Court's holdings in the eleven cases cited above have been seriously

undei-mined, if not entirely abrogated.

1. A void sentence cannot form the basis for a valid direct appeal, because the
original conviction lacks a final, appealable order.

It is indisputable that Mr. Fischer's original sentence was void; therefore, it was as if his

sentencing never occurred. As a result, no final, appealable order existed to invoke the cout-C of

appeals' jurisdiction over Mr. Fischer's first appeal. Tt appears that neither the parties nor the

court of appeals recognized this jurisdictional defect, but this does not alter the fact that the

decision in the first appeal was itself void and without legal effect.

In the past five years, this Court has decided numerous cases addressing the legal eilect

of a sentence that does not inlpose postrelease control. In the first of a long line of cases, this

Conrt considered opposing viewpoints about the effect of a crim'rnal sentence that clid not include

a mandatory teiYn of postrelease control. See Jordan, 2004-Ohio-6085. In Jordan, the State

argued that such a scntence was contrary to the General Assembly's intention that postrelease

control be a pai-t of specified crimitial sentences; therefore, the State argued that tidelity to the

sentencing statutes required a remand to sirnply add the postrelease control term. On the

contrary, ttre defense relied upon the Double Jeopardy Clause to argue that the adclition of

postrelease control constituted double punishment; therelore, the case could not be reinanded to

add postrelease control. 1Jltimately, this Court rejected both viewpoints and concluded that the

original sentence was missing a statntorily mandated term, which rendered the original sentence

t In his merit brief, Mr. Fischer argues persuasively that the iVinth District has subsequently
abandoned thereasoning which underlies its decision in this casc. However, until this Court, or
the Ninth District itself, overrules the decision, it remains good law in the Ninth District.
Therefore, Amici have directed their arguments to the contenl of the Fischer dccision itself.
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void. Id, at ¶26. "1'his Court then explained that the defeidant could be rettu-ned to the lower

court for a sentencing de novo. ]d. at ¶23.

Three years later, this Court reaf[3rmed and cmphasized its holding in Jordaiz that if a

defendant is not properly sentenced to postrelease control then the sentence imposed by the trial

court is void. Bezalc, 2007-Ohio-3250, at 1112. I'his Court reiterated that "the ellect of

deteimining that a judgment is void is well established. It is as though the proceedings had never

occurred; the judgnlent is a mere nullity and the parties are in the same position as is there had

been no judgment" Id_ (internal citations omi(ted). Tlius, Bezak left no question that the

scntence following the de novo sentencing was truly the 6rsl sentcnce in the case.

In the interveiing years, this Court has not retreated from the principle, first set ottt in

Jordan, that sentetices lacking a mandatory term of postrelease control are void. See, e.g.,

Sinapldns, 2008-Ohio-I197, ¶20 (emphasizing the fiutclatnental principle that "no cotirt has the

authority to substitutc a different sentence for that which is requirecl by law" and "[b]ecause no

judge has the atitl-iority to disregard the law, a sentence that does so is clearly void"); Boswell,

2009-Ohio-3187, 11¶12-13 (holding that the void sentence is "actually considered a millity," and

therefore, had to be vacated); Szngleton, Slip Opinion No. 2009-6434, 1126 (holding that all

sentencing entries issued priot- to luly 11, 2006 that lack a mandatory term of postrclease control

were "nullities at their inception" and "there is no existing judgment for a sentencing cotirt to

correct.").

"I'lius, this Courl's jurisprudence lrom Jordan through Singleton relies upon one central

principle-any sentence that fails to inclucle tnaudatory postrelease control is void and withont

any legal effect. Unfortunately, in the instant case, the Ninth District disregarded this

unequivocal i-ule of law by treating Mr. Fischer's void sentence as a"fina1, appealable order"
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fi-om which a valid direct appeal could be taken. 'I'his holding is wholiy inconsistcnt with this

CourPs pt-ior holdings that a void sentence has no legal effect.

Moreover, Mr_ Fiseher's first direct appeal suffers from the sanre infirmities as the

original sentencing; therefore, the decision of the court of appeals in the first appeal is also a

"void judgment," which has no independent legal effect. It is undisputcd ttiat a court of appeals

lacks subject-mattcr jurisdiction to review a case in the absence of a linal, appealable order.

Stale Auto. Mart. Ins. Co. v. 17taniurn Metals Corp., 108 Ohio St.3d 540, 2006-Ohio-1713, at 118.

When the court of appeals decided Mr. Fischer's first appeal, it acted without subject-matter

jurisdiction because his original illegat sentence did not create a final, appealable order. See

Simpkins, at ¶12. As a result, any action taken by the appellate court in Mr. Fischer's first direct

appeal is itself void.

2. Bccause the court of appeals' decision in Mr. Fischer's first appeal was itself void,
the law of the case doctrine cannot operate as a bar to his appeal following his
Bezttk resentencing.

On his appeal from his l3ezak resentencing, i.e. his appeal from thc only sentence that was

legally valid and not a nullity, Mr. Fischer raised a meritorious issue relatecl to his trial.

Ilowever, the Ninth District refused to consider any issues otller than those related to his

scntence. The court of appeals held that the law-of-the-case doctrine prohibited Mr. Fischer

fi-om making arguments that were or cordd have been fully litigated in his first appeal. Such a

rule cannot be harmonized with this Court's previous decisiotis, because it gives legal eflect to

Mr. Fischer's void sentence.

This Court has held that the law-of-the-case doctrine does not apply to decisions that the

court had no power to make on the former review- Russell v. Tourth Nat. Batak (1921), 102 Oltio

St 248, 263-64. Thereforc, the law-of-the-case doctrine could only be applied to Mr. Fischer's
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second appeal if the Ninth District had the power to issue a decision in the first appeal. As

discussed above, and in detail in Mr. Fischer's merit brief; the court of appeals had no power to

act in Mr. Fischer's first appeal because it lacked subject-matter jurisdiction. As a result, the law

of the case doctrine is inapplicable.

C. The Court of Appeals' Decision Creates Substantial Constitutional and Practical
Problems.

"l'he decision of the court of appeals in this case is inconsistent witli the precedent of this

Court, but it also gives rise to serious constitutional attacks. First, the reasoning of the court of

appeals restiurects the Double Jeopardy challenges this Court effectively addressed in Jordan.

Second, thc decision below is fundamentally unfair because it detiies full appellate review

following a Bezalc sentencing only to those defendants who appealed their original void sentence.

Finally, the decision of the court of appeals creates an absurd, and untenable, result because it

suggests that a sentence is void for one party while the same sentence is not void for another

party.

Analysis of the niultiple putiishment issue begins with an examination of thc Double

Jeopardy Clauses at issue, which state, "[Nlor shall any person be subject for the same offence to

be put twice in jeopardy of life or limb," pifth Amendment to the United States Constitution, and

"No person sha11 be twice put in jeopardy for the swne offense." Section 10, Article 1, Ohio

Constitution. The Double Jeopardy Clause protects persons fironi (1) a second prosecution for the

same offense after acquittal; (2) a second proseeution for the same offense after conviction; and

(3) multiple punishments for thc same offense. North Carolina v. Pear•ce (1969), 395 U.S. 711,

717. "A primary purpose served by [the Double Jeopardy Clause] is akin to that setved by the
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doctrines of res judicata ancl collateral estoppel-to preserve the finality of judgtnents." Crist v.

Bretz (1978), 437 U.S. 28, 33.

1'he decision of the Nitith District in this case implicates the prohibition on multiple

punishtnents, because it essentially allows the state to modify an existing sentence to add an

additional punisliinent. This is precisely the constitutional problem that Jordan sought to avoid.

In Jordan, this corn-t held that resentencing to include postrelease control does not violate [inality

or double-jeopardy restraints, because jeopardy does not attach to a void sentence. Jordan, at

¶25. The Jordan Court further held that "an invalid sentence for which there is no statutory

authority is ... a circumstance under which there can be no expectation of finality to it-iggei- the

protections of the Double Jeopardy Clause." Id. (internal eitations omitte(l).

Subsequent decisions from this Court have emphasized that, according to Jordan, a

sentence is void if the court fails to follow the statutory mandates to impose postrelease cotitrol.

Bloomer, 2009-Ohio-2462, at ¶3. In Jordan, this Court relied upon the fact that "jeopardy does

not attach to a void sentenee" in holding that the subsequent imposition of the statutorily

required sentence cannot constitute double jeopardy. Jor•dan, at 1[25. Likewise, this Court has

repeatedly held that "there can be no reasonable, legitimate expectation of finality in [a void

sentence] ."SinaC)kins, at ¶36, citing United States v. Crawford (C.A.5, 1985), 769 F.2d 253, 257-

258.

These cases unequivocal1y detnonstrate that the only reason double jeopardy is not

implicated when a sentence is moclified to include postrclease eontrol is the fact that the original

sentence is void and jeopardy could not attach. If the decision of ihe Ninth District is pennitted

to stand, the original sentences can no longer be considered void, because they were sufficient to

create final, appealable orders. And iP those sentences are not, in fact, void, then any
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proceedings to add punishment to those eYisting scntences, once the time for direct review had

n.u, would constitute double ptimishment. Sce State v. Roberls, 119 Ohio St3d 294, 2008 -Ohio-

3835 (holding that sentences subject to review have no expectation ot finality for purposes of

double jeopardy).

2. The court of appeals' decision is fundamentally unfair.

In addition to the numerous legal inconsistencies and problems notecl above, the decision

of the Ninth Disti-ict in this case is, at its core, fLmdamentaliy unfair. First, it carves out a

particular group of defendauts who will be precluded lrom ftill litigation of their appellate issues

following a Beza/c sentencing-specifically, individuals who appeal from the original void

sentence. Such a result arises because the law-of-the-case doctrine applies only to those

defendants who appeal from their "first " albeit void, sentence. By definition, law of the case

cannot apply to those defendants who do not take an appeal from the void sentence. Normally,

res judicata wocdd prohibit those deCendants who did not appeal the first sentence from obtaining

review following their Bezak sentencing, but this Court has explicitly held that res judicata does

not apply to cases in which the sentence was void. Sdtrapkins, at ¶30.

Consider, as an example, the following: Defendant A is sentenced and the trial court does

not properly include postrelease control. Defendant A does not talce a direct appeal. It is later

discovered that Delendant A's first sentence is void due to the absent postrelease control terin

and Defendant A is resentenced under 6ezadc. Defendant A then tiles a timely direct appeal in

which he raises issues related to both his trial and sentencing. Now, Defendanl B has the exact

same situation, except he does take a direct appeal from the original void sentcnce. According to

the Ninth District, Defendant A is entitled to complete review of his appellate issues (because res

judicata (loes not apply to void sentences), but Defendant B may only obtain review of those
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issues related to his sentencing (because the law of the case doctrine does apply to void

sentenees). "I'his result is untenable and should not be permitted to stand.

In addition, the decision of the court of appeals suggests that a judgment could be void

for the defendant, but the same sentence would not be void ibr prosecutors and appellate courts.

Thus, the State has the power to hale countless defendants back into court to increase their

punishment by adcting postrelease control precisely because the defendant "enjoyed no

reasonable expectation of finality in a void judgment." S'inpkins, at ¶16. But prosccutors and

appellate courts can rely upon that very same "null and void" judgment to preclude litigation of

appellate issue.s by pointing to a doctrine whose sole purpose is to preserve the finality of

judgments -the law of the case doctrine. Clearly, this is not the result this Court intended when

it lreld that there can be no reasonable expectation of finality in a void judgnlent.

NotwithstancGng the court of appeals' decision to the contrary, Simpkins can only be read to

stand for the proposition that no one can rely upon a null and void jadgment because there can be

no reasonable expectation of finality in any such judgment. In the end, a judgment is either void

for everyone or it is void for no one. Amici, therefore, urge this Court to reverse the decision of

the Nirith District to prevent the further application of this unfair result.

The unfairness of the Ninth District's decision manifests itself in another, practical

consideration. The defendant who is initially "sentenced" contrary to law to a brief period of

incarceration with no postrelease control may desire to appeal certain issues relating to his or her

conviction but not others. For example, in such circumstanees, a defendant may only want to

appeal issues that will result in coniplete vindication, such as the denial of a suppression motion

(which, if successful, would effectively preclude a new trial and guarantee disinissal or acquittal)

or the sufficiency of evidence (which, when successful, always results in acquittal). Similarly, a
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defendani in sucli circumstances tnay only wish to appeal a sexual predator designation. But that

same clefendant may not want to appeal evidentiary issues at trial which would result in a new

trial as opposed to an automatic acquiltal -- the possibility of a new trial loses its attraction

because the sentence will be virtually or completely served by the titne the appeal is decided.

FIowever, the defendant who only appealed a limited nutnber of issues on appeal may

later find him- or herself brought back to court pursuant to Simpkins and given a longer sentence

with postrelease control- iJnder these new circumstances, the defendant may wish to appeal all

alleged trial etrors. According to the Ninth District, the defendant has lost that opportunity -

solely because he or she was involuntarily returned to court pursuant to Simpkii¢s.
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CONCLUSION

Mr. Fischer's first sentence was voicl, because it laclced a statutorily required postrelease

control advisenietit. Ilis void sentence did not create a final, appealable order; this deprived the

court of appeals of sribjeet-matter jurisdiction to decide his first appeal. Mr. Fiseher's

"resentencing" was his fn•st valid sentence; therefore, his "second" direct appeal must be treated

as his only direct appeal as of right. As such, Mr. Fischer must be allowed to litigate any and all

trial issues cognizable on direct appeal.

Respect!'ully submitted,

OHIO ASSOCIATION Oh CRIMINAL
DF,Ft NSE LAWYERS

cre
KFLLY I^. CUMS (0079285)
Signed per telephone authorization

Clevelaird Mai-shall College of Law
1801 Euclid Avenue
Cleveland.Ohio 44115
(216) 687-2359

COUNSEL FOR OHIO ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS

ROBERT L. TOB[K
Cuyahoga County Public Defencler

JOIIN T. MARTIN (0020606)
Assistant Pttblic Defender

310 Lakeside Avenuc
Suite 200
Cleveland, Oliio 44113
(216) 443-7583

COtJNSEL FOR CUYAHOGA COUNTY
PUBLIC DEFENDER

13



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Merit Brief of Aniici Curiae Ohio Association of

Criminal Defense Lawyers and the Cuyahoga County Public Defender in Support ol' Appellant

Londen K. Fischer was forwai-ded by regular U.S. Mail, postage pre-paid, to Heaven lliMartino,

Summit County Assistant Prosecutor, 53 lJniveisity Avenue, 7°' Floor, Safety Building, Akron,

Ohio 44308, on this 29th day of December, 2009.

t̂ ^̂
K'F^LY ^CUR'1' 007928 )
Signed per telephone authorization

COUNSI?L FOR OHIO ASSOCIATION C)F
CRIMINAL DL'FENSF. LAWYERS

9312486

14


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18

