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Notice of Appeal of Appeilants dason aanc! Qhristy Vaughaa

Appellants Jason and Christy Vaughn hereby give notice of appeal to the Supreme Court of

Ohio from the Decision of the Lucas County Court of Appeals, Sixth Appellate District of Ohio,

entercd on November 30, 2009 in the case captioned In reAdoption ofG. V, Lucas County Court of

Appeals Case No. L-09-1160. This appeal involves the adoption of a minor child.

This appeal involves substantial constitutional questions and involves a case of public or

great general interest, as set forth more fully in the Meinoranduan in Support of Jurisdiction of

Appellants Jason and Christy Vaughn, which is being filed herewith. Pursuant to S. Ct. Prac. R. 11,

Section 1(A)(2), this appeal is taken as a claimed appeal of right based on the substantia1

constitutional questions involved in this case. Pursuant to S. Ct. Prac. R. II, Section 1(A)(3), this

appeal is also taken as a disuretionary appeal because it is a case of pulilic or great general interest.

The Decision entered by the Comt of Appeals on November 30, 2009 in this case is attached hereto.

Respectfully submitted,

Michael R. Voorhees (0039293)
Voorhees & Levry LLC
11159 Kenwood Road
Cincimiati, Ohio 45242
(513) 489-2555 phone
(513) 489-2556 fax
inike@ohioadoptionlawyer.corn
Attorney for Appellants Jason and Christy Vauglui

Certificate of Service

I hereby certify that a copy of the foregoing Notice of Appeal has been sent by regular U.S.

mail or by fax this Z^^day of December, 2009 to: Alan J. Lehenbauer, Attorney for Benjamin

Wyrembek, The McQuades Co. LPA, P.O. Box 237, Swanton, Ohio 43558(fax ,# 419-825-3871).

^^-^-
Miehael R. Voorhees (0039293)



FILED pF a ^.
COLIhT OF j,I ^ ^.,Lo

1009 PIOU 30 A 9 25

C
CU *^ flitIE OUILT E{t' IRT

CL.ERK :;F COURTS
IN T.?-TE COURT OF APFLALS OF OHIO

S7XTkI APPELLATE DIST'RTCT
LUCASCOUNTX

In d e MaLter of: Court: of Appeals No. L-09-1160

The Adoption of G.V.
Trial Court No. 2008 ADP 000010

DECISIO14t.AND JL7DGMENT

Decided:

*^***

Michael R. SJoorhees,.for appellan.ts.

Alan J. Lehenbauer, for, appellee.

NOV 3 0 2009

050WTK, 7.

{¶ 1J This is an appeal from a judgment of the Lucas County Court of Common

Pleas, Probate Division, trat dismissed appc?1a..z=ts' pet;tion to adopt mi.nar child Cz-V, as

having been f.led prematurely. For the following reasons, the_judgmenL of the trial court

is afFinned.
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{¶ 2} The following nndisp^uted facts arc relevant to the issnes raised on appeal.

Minor child G.V. was hor,.n in Oct:ober 2007. On Novcmber 1, 2007, the child's birth

mother executed a permanent surrendcr in accordance with R.C. 5103. 15 and asked a

priz a1e adoption igency to take per.manent custody of the infant. On November, 4, 2007,

.T.B., the chi.ld's Iegal father, executed a permanent surrender in which he indicated that hc

wa,s not the child's biologica: father. At the time the permanent surrenders we,re

executed, the child's mothcr and J.B. were recently divorccd. J.B. was presumed to be

the Iegal. fa.ther pursuaat to R.C. 3111.03(A)(1) because he was married to the child's

mother at the time the child was conceived. On November S. 2007, G.V. was placed with

appellants for the purpose of adoption.

{¶3} OnNovember 15, 2007, appellee B.W. timelyregistered with the Ohio

Putatire Father Pti°gistry, seeking to initiate parental rights relative to G.V. On

December 28. 2007, appellee f led. a"Parenta.ge Complai.nt: Petition to Establish Pa,antal.

Rights and for Other Relief' in, the Fulton County Court of Corrtmon Plea.s, Juvenile

Division, In response, appellants filed a motion requesting dismissal o.f the par.entage

com.plaint.

{^4} On .Tanuary 16, 2008, appe.llants filed a petition fo.r adoption in, the Lucas

CouTity Court of Common Pieas, Probate Division. On February 21, 2008, the Fv.lton.

County Juvenile Court transferred the parentage procecdings initiated by appeIl.ce to the

Lucas County Court of Comt,non Pleas, Juvenile D?vision, pursuant to Tuv.R. 11.
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{Tl 3j On April 23. 2008, appel[ee tled objections to the adoption. Dn'r!tay I9,

2008. iffie Lucas County Proba.te Court stayed the adoption proceedings pending

detenniration of pateruil.y by 11j.e Lucas County Juver!ilc Court, Tbc,reafter, the juvenile

court directed appellants, appellee, thc child's birtl.t mother and the individuals or agency

witb posscssion of G.V, to present tbe.mseives and the child for ge.netic testing as directed

by the coutl:. On 1v1. u'ch 17, 2D09, the juvenile court issued ajudgment enL7y declarintr

appcliee to be die father of G.V. The Juveni.le court then dismissed the proceedings in

that court due to the pending adoption.

{T o} On 7une 2, 200°, a hearing was held in the probate courfi to address

appeflee's objections to the adoption. On June 4, 2009, theprobate court issued the

judgment entrT which.is the subjcet of this appeal dismissing the petition for adnption. Tn

its deeision, the trial conrtnoted that the parties disa

shou1d be applied relative to the issue of vchether or

gieed as to which adoption stalute

not appellee's consent to the adoption

Was necessary. Appellants asserted that R.C. 3107.^7(B)(2), whi.ch addresses the

circunstances under which ths consent of a putative father is not requi.red,.should apply

beca.use appellee was a putative fatlzcr, when the peti ion to adopt was ftled. Appel lants

asserted that appaJlee could not be el:evated to the p: sition of legal father onoe thc

adoption case had commenced. In response, appelle^ argued that, in light of the juvenile

caurt's frding ofparentage, the pzobate court shoutd apply the provisions o.f P..C.

3l 07.07(A), which setsforth: the circu:nstances nndd which the consent of a legal parent

is not requircd,



f17} In response to the.se claims, the probI ke court found; pursuant to Ii? r^

Adopti:on of nushcar (2006), 110 Ohio St.3d 332, Cl1at; while ari issue concerning

parenting of a minor child is pending in,juven.ilecjurt - as was the case herein - a

pr obate court must defcr to ihe juvenile court anci ,frain from procceding with the

adopiion of that child. The trial court reasoncd, bar d on Pushcar, that the Supreme

Court of Ohio intended thc probaie coust to cons.idEr the fzndings of a juvenil.c court that

are made while sn adopt:ion proceeding is being helld in abeyance. .tn the case before us,

appellee was found to be G.V.'s leaal. father whilc tize prabate case was stayed. Therefore

tlze probate court ruled for,purposes of determining e neeessity of appellee's consent to

the adoption tha.i appellee is to bc deerned a legal f Iier and thai the case falls ur,der thc

provisions of R.C. 3.107.07(l5). Pursuant to R.C. 31 07.07(A), a parent's consent to the

adoption of a minor child is not necessarv if the parent has failed -^v;thout justifiable cause

to comtnunicate with.the minor or to provide f'or the maintenance and support of the ehild

as required by l.aw o.r, judicia] decree for aperiod of L lcast one year immedi.ately

preccding either the fzling ofthe petition for adoption or placement of the minor in the

h.ome of the pctiti oner:

{18} The trial court concluded, based on th4 hoJding in Trt reAdcption of

Sunderh.aus (1992), 63 00io S0 d 127, paragraph tvYo o.fthe syllabus, th.at the one-year

statutozy period of non.support which obviates the r1irerrient tu obtain parenial consent

to an adoption began to run onMar,cl.7 17, 2 009, the ate that appellee's parentage was

judic;,ally established. The court further reasoncd thÎ t since the one-ycar period did not

4.



be.,in to run until jr^diczal ascerta;nment ofpaternity, appell^nts could notpropnrsua nt

to R.C. 3107.07(_A), that appellee had failed to co.minimicate vdiih ti e child for one year

prior to the fil `zng of thepetition because the petition wa-q filed prior to the date paternity

was established. The trial courC therefore found that the petition for adoption was filed

prematurely. It is from that judgmcnt 11 ai appellants filcd a timely appeal.

{¶ 9} Appellants set forth the following assignments of error:

{^(10} °Appellants' First Assignment of Eror

11 }"Tbe Probate Court erred by fzn ding that Appeliee was no longer a putative

father in the a.doption proceeding.

(¶ 121 °Appellants' Second Assignment of Error

{^ 1;} "The Probate Court erred in fndi,ttg that it did not have exclusive

jurisdiction over the adoption proceeding.

{lJ 14) ".4ppel lants' Third Assignment of Error

{^(151 "The Probate Court erred by allowing Appellee to be a party to the adoption

proceeding.

{^( 1.6} "A.ppellants' k'ourlh Assignment of Error

{^(171 "The Probate Court ezred by .refusing to consider all allegations sct forth in

the Petition that were statcd as separate gr ound.s for finding the consent of the putatiae

father is not requi,r.ed."

^¶ 181 13ecause adoption terminates a natural. parent's furldamenta.l right to the care

and custody of his cl:uldren., "any exception to 1;hc requirement of parental consent [to



adoption{ must be strictly constued so as to protect the right ofnaiural. parents to raise

and nurture their children." Ira re SchoePprer's Adoption (1976),46 Ohio St.2d 21, 24.

Turther, the f nding of the probate court in adoption proceedings "wi11 not be disturbed on

appeal unless such detcnnination is against the manifest we.ight ofthe cvidenee." In re

tldoption ofl3ovezt (1987), 33 Ohio St.3d 102, 204. A detcrmina.tion is not atrainst the

maitifest weight of t:he evidezlcc when it is supportr:d by eompetent, eradible evidence.

C. ^. Morris Co. v. Foley Constr. Co. (1978), 54 Ohio St.2d 279.

{¶ 1 , 91 Ir, ssupport of their frrstassi nment o.f error, appeltants assert that the trial

eourt erred by fmding that it was required by Puahcar to consider the juve.nile court's

determination of parentagc made while the probate case was stayed. ^A.'.s explained above,

Pushcar hold that the probate court musi defer to the juvenile courL and refrain fr ozn

addressing ths matter until after adjudication in the juven3le court. Appellants cii:e the

halding of the First District in In tlse Matfer of the Adoption of P.^?. C. In. P..4. C., the

court held tha.twhera a biological fat.h,er did not tirnely register with the putative fathcr

registry before thc adoption petition was filed or othezwise safeguard his right to object to

the adoption of his chi.ld, his consent to the adoption was not required even though a

parentage action was pending at the time the petition was filed. Tn. the case before us,

h.oixwver,, appellee registered nn the putat:ive father registry 17 days after the ch.ild was

bozn, well within the 30-day t:mc hMit allowed by law. Witt^in t-vvo mont:h^ a{ter the

cl7ild's birth, ahpel.k:e fiied a parentage acti.o;i, appellants Fled their, p°titi,on to adopt 18

days l.ater.
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M 20; After appellee's paternity was establishc.d, the probale cc.urt in this case .

correetly aclstowledged tbe juvenile eot i<'s finding and proceeded with tlie adoption ca.se

and consideration ofwhether appellee's consent tivas required for the adoption.

{¶ 2I1Based on the Toregoind, we find tha.t the trial court did not ezr by finding

that appellce was no longer, a putative fa.ther in the adoption proceeding. Accordingly,

appellants' rtrst assignment of error is not wcif-ta.kcn.

122} In 1:heir, second assignment of error, appellants assert that the probate court

erred by finding that patemity was relevant to the adoption procecding and staying the

adoption until the juvenile court determined the paternity issue. Appellants assert tllat

since they withdrew from their petition the allegation that appellee was not the child's

biological zather, the issue ofpaternii.y was irrelevant to the adoption proceedin.g.

Pursuant to FusJzcar, however, the probate court in this casa correctly determ "vned t] at it

couldnotproceed with the adoption unti.l paternity was established by the j uvenile court:

Appellee's status as either a putative father or biological fath.er would control vJhieh

statutory provision would be applicd to determine under what circumstances his consent

would be required. In this case, if appelJee were found merely to be a putative fathcr;

pursuant to R.C. 31.07.07(B)(2), appellants woulrl only.have to show that be I.villfiilly

a^andoned or failed to support the minor child, or that he wil,l.fully abandoned the tnother

during ber pregnancy anduntii the time ofthe surzender or plaaement of the child. in

appellants' hame, Because the issue of pa.temi.ry clearly was relevant in this case, the



probate c.ou'tprope.rly stayed *dhe case pending the_juvenilc cour,t's determinat.ion.

Accordingly, appellants' second assi^nment of errer is not u+eh-taken.

{T 23} In tlacir third assign-ment of error, appellants asseft that tlse probate coutt

erred by alJowing appellee to be aparty to the adoption proceedinn. Appellants base their

argument on the u.ndi.spii:ed 'fact that I.B. was t11e child's legal father at the time that the

adoption petition was filed.. as he was inarried to tnotlrer at thc time that G.V. was

conceived. Appellants state correctly that since both legal parcnts executed pcrmanent

surrcnders, their consent i.s not necessary for an. adoption. Appellants then claim that

since,i.B. was the child's legat fatht^r, appellee had no legal. authority either to register

with the putative fat:her registry or, to f Ie objections in the adoption case. Re.f.c.rr.ind to

T.B. and appellec, appellants futther claim that it is a due process vioJation to -equirc

adoptive parents to see.lc tha consent of "multip.le nlassiftcafions of fathers," at difierent

poLnts in time.

{l 24} Appellants' arguments have no mcrit. At n.o time during the pendency of

this case was it asserted that appellants had to obtain the consent of the 1ega1. father. 113.

executed a permanent surAender of his parental rights when the child. was six days old. In

the permanent suzrendcr, J.B. stated, "I am not the biological fat.her." Ap,pelIants'

argument as to the unfairness of adoptiveparents being burdened with having to seek the

consent of "multiple classifications of fathe.rs" simply canuot be applied to t1?e facts of

this case. Shonld the petition to adopt G.V. be refiled, hased on ihe probate cov.tt's

ruling, the only individual whose consent appellants would potentially need would be

S.



appcllee_ AppellaMS also incorrectiy claim tEhat appeilec u^as .not entitled to reccive

notice of the adoption proceeding, stating that in Ohio the onl_y m.eans for a putative

_father to be entitled to receive notice of an adoption proceeding is to time)y rcgister with

the putati«e faflier re^istry. Since that: is exactly what appellee did, this argament siYnply

has no merit. .Pu_*ther, pursuant to R.C. 3107.11, appellee had a right to reccive notice of

the adoption petition and of the time and place of the hearing. Appellants did not give

him such notice. On March J.4, 2008, the probate court ordered appellants to servc

appellee, as putative father, with notice of thc petition. As appellants' a:rausncnts have no

mcrit, their third assignment of error is not well-taken.

{¶ 25} In support of thei.r fonrth assignment of error, appelJants asscrt that the

probate court erred by rc$tsing to consider all of their argnments as to why appellee's

consent was not required, Ultimately, tf e probate court did not reach a dccision as to

whether appellee's consent was or was not requ.ired. This is because the cvurt diszriissvd

the pe+ition to adopt as premat'urelY filed, for the reasons sct forth above. Acoordin

this argument has no merit and appellants' fourth assigrunent of error, is not welJ-taleen.

{126} On consideration whereof, tbe judgmcnt of the Lucas County Court of

Com,-non Pleas, Probate Division, is afflnried. Costs of this appeal arc assessed to

apPellants pursuant to Itpp.R. 24.

JUDGMLNT A1'I'IPMMD.
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In the Nal:ter ot':
The .A.d.option of GN.
C_A.. No. L-09-11 160

A certified copy of this entry shr.]]. constitute the mandate pursuant to Ap,p.R. 27. See,

ais a, 6th D ist.Loc.App.R. 4.

PeterM. Handwork. P.J.

MarkL . Piet-Oowski. J.

Thornas T. Osowik_ 7.
CONCUR.

^ This dccisi.or, is subje;t to fi:'ther editing by +hc Supr°me Court of

Ohio's Reporter ofDecisions. P arties interested in viewing the iinal reported

ve.rsion arc advised to -visit the Ohio Supre.me Court's tivcb site at:
http:/Iwv w'.aconeLst=rte=o.h.ns/rod/newpd£/`Isouree=6. ^
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LU CAS CDUNTY, DHIO
IN THE COMMON PLpRpgATE DIVISION

IN THE MATTER OF:

THE ADOPTION OF
GRAYSON THOMAS VAUGHN

^ CASE ND. 2D08 ADP DDD410
^

JUDGMENT ENTRY

T his ma ter comes before the Court pursuantto a Pefition For Adoption of

Minorfiled January 16, 20D8 byAttorney Vichael R. Voorhees on behalf of

petitioners Jason and Christy Vaughn (Vaughns).

The child who is the subject of this adoption petitipn was born on Dctober
29, 2007 in Lucas County, Qhio. On November 1, 20D7 the child's birth mother,
Drucilla Rose Bocvarov, executed a permanent surrender of this cPhi^pA) Her
Adoption By Gentle Care, which is a private child placi^ aneei^surrenderto the
former husband, Jovan Bocvarov, also executed a pa
PCPA on Noveniber4, 2007. Drucilla's permanent surrende^ianenttsarreaderthe
time of surrendershewas a"single parent" and Jovan's p
indicated that he was "not the biological father" of this child. The Bocvarovs had
been divorced during the time of-Drucilla's pregnancy, however since they were
married at the time of conception of this child, Mr. Bocvarov is deemed to be the
pd natural father of this child. R,C. 311aJ03d(A}e(1^hiid with th

Adoption e ByVa Gentle
ughns for

Care accepted the sunenders and forthwith p
purpose of adoption. The child has remained with the Vaughns since early

November of 2007.

On November2D, 2007, Benjamin Vlyrembel<ti nely registered with the
C]hio Putative Father Registry, seeking to initiate parental rights relative to the

child^aiheroin. iition to E i^bli hPaei20Dht^and^ oro^ I et^d la P^^ fhe^lulioii

Comr ; PCounty Cou f of Common Pleas, Jr_wenile Division. The Vaughns fdE d a motion in
FulCon CountyJuvenile Couit on January2S, 2008 requesiing dismssal of

enjamin Wyremt^eL's parentage comnlaint- Fulton County Juvenile Court
P̂  JC1URNALIZED

^ 2079JUN



transferred the procaedings initirated by Be. 'a isuan: i?Juvenile ''uleL '1 oCounry
Gourt of Common Pleas, Juvenile Division, p

February 21, 20D8.

Petitioners herein filed a Motion for DeclratPTEY Judament orr January 1 B,
2008 which was denied by this Court. In denyin;i this motion in its Judgment
Entrv_ of March 14, 2008, the Court specifically ordered the putative father to be

servedtl erelafeQfile ^enl b eotloonnloothe adopt onBentlhe Lu^s Co bny P^ob te
and ed
(,-ourt on April23, 2008.

This Court further ruled on May 19, 2D08 thai. this adoption matter should
be deferred until the issue of paternity of the child, which was pending in juvenile

court priorto the filing ofthis adoption petiei lfate Distrdct 2D08^ /#cco di gl^,ftl>eof
Joshda Tai T, OT-07-055, Ohio Sixth App determination. On
Court held this rnatier in abeyance pending the parentage
March 17, 2DD9, the Lucas County Court of Common Pleas, Juvenile Division,

issued a Judgyn
t2 declaring Benjamin Wyrembekto be the father of the

child who isthe subject of this adoption petition. ( JCD8-'180254)

This Courtthen conducted a telephonic pre-trial on April 2, 2D09; wherein
all legal arguments and evidentiary hearings were to commence June 2, 20D9.

This mat<er comes before the ^ o^^ P filed April 7^20D9 by
object i o

Alan
aMended

and tvti+o complaints for d.;c(aratory j g
J. Lehenbauer on behallf of Benjamin Wyrembek. Responsive pleadings were
filed by'Attorney fVichael Voorhees on behalf of petitioners Jason Edward
Vaughn and Christy Lynn Vaughn. In addition, Mr. Lehenbauer filed a
5uoplem ntl t<lemorandum in Suport of Complaintfor Declaratorv Judpmeni
on May 27, 2009. Putsuant fo this Cour' s order of Apri1, 2009, ihese le.gai
issues were scheduled 1or hearing on June 2, 2009, phor to an evidentiary
hearing on the pttioii and determination of best interest of ihe child.

Case called for hearing. A.itorney Michael R. Voorhees present with
petitionersJason Edward Vaughn and Christy Lynn Vaughn. Attorney.Afan J.

cDijrn

l.ehenbacier P brBCou^t as qu
iYrenib

aklit^ t of ± eich fd, also present.
who was appointed Ythis
Ar-gurrrents I-eld relative to all pending legal issues.

2



After due cons^derrtion ^^ t ielegal a'yumcnts pi ^^sented, the Cou

hereby finds asfollows. The pd ^ieJ ha^= ptovid^° volu^ inousce^^es and
statutes for the Court to consider in rendering a aecision relative te the pending

legal rnotions. In addition to the well know^; cases of
In re Adoptron of

Sunderhaus, (1992) 63 Ohio St.3d, 127, and ln re /Idopfion cf Pushcar, (2D06)
s c)ther lrelevant

11 D Ohio St.3d 932, the Court ha ^^4 871 ej-S tN.2d ^ 74,was dec ed by the J
The case of Nale vRob- tson, (

Supreme Court ofTennessee. The Na)e case provides an excellent history of

various aspects of adoption law in the United States. The
hlale case tracks many

of the cases c ted by counsel in this matter including
Stanley v. lllinc^is, (1972)

405 U.S. 645 and Lehr v. Pohz^ts of ch ildrenUb m out of wedlocdk,lhave a le
case, supra, parents, including pnrcnt
fundamental libertyintorest in the care and custody of their children. The United
States Supreme Court has addressed several cases relating to the issuey of a
father's liberty in his relationship with a child born out of wedlock.

Stanle su
p

ra,

-and Lehr v. Robertson, supra. .Specificallythe Nale case stated, "no parent

shpuld be denied the privilege of parenthood merely because of bitth out of
vdedlock." In the Nale case, the court found that Robertson had made every
reasonable efiori to establish a personal as well as legal relationship betv-een
himself and his son. He therefore has established fundarnental liberty interests
in the child. The right of a natural parent to the care and custody of his children is

one of the most precious and fundamental in law.
Santosky v. Kramer (1982),

455 U.S.745,75thstreasonp'anytexceptiontoththosgeufuendan' ^f^l^r^^ttll
See 8107. 15(A)(1)• For
consent (to adoption) must be strictly construed so as to protecfthe right ordoptiDn
natural parents to raise and nurture their childre ^^s fe ^ hecSi^h D str ^of Ohio
(19 76), 46 Ohio St.2d 21, 24. T fie Court of Appeals 1,16, that the
has stated in the case of Jn re Srnith (1991), 77 Ohio App.
termination of parental rights is the family law equivalent of the death penalty in a
criminal case. The parties to such an action must be afforded every procedural

and substantive p'otection the law allows.

Tiie parties in this matter have agreed that the probate court has original
atid exclusivejurisdiction bverthis adoption proceeding. This Court relied on the

pei ding at the tl ne the
ii th som tlcrfw s filed prio6r tonand

specilically

pu
^ntar decision

pai 9e acadoption petition was filed in this court• According(y, the Court refrained fi-ot-n
proceeding with the adontion petition during the pendency of the parentage
ac'tion: li: is the opinion of this Court that it now has jurisdiction to c ider tthe
petition for adoption since theJuvenile court has adjudicated fhe parentage
matterto its r0nelr1,siofl Inthis matter, tlie paiJes have a difference of optnion in
relation to whirh jcopti^n statute should be appliad relative to'ihe necessity of
Mr. Wyrembek.^ ^onsent. Petitioners allege that R.C. 3107 07(B)(7)(c) opplies

sinceMr. Wyrembekwas a putative fatherv 3hen the petition was filed.

further aller7e that Mr. Wy'^etssi?ek is unable fo elevate 1^imself to the
Petiiioners



IM,I of G legal fatF,er once Yhe adoption ca se I ias h-an comme nced- Counsel for

Mr. Wyrembeh argues that hiis Gouit shor ld rr^ns^d^r the f^noi,Ig o` parenlage in

the juveniic court, and therefore utilne the provisions otP..G ^. f 7.07(A) in

determinirig whether Mr. Vt^yrembek s consent is required. II ^h
s be noted

that P.C. 3107707(g othle rcntoent of legai tatheiuta'1Uore herCourt t pr'oceed in
3107.07(A)this matter under P.C. 3107.07(6), the issue would be whether Mr. Wyrembek
abandoned the biith tnother during t'he time of h.er prtgnancy and up to hertime
of her surrender off.he child. Should the CourE rule that Sectipn ^1D7.07(A)

applies , the issue vaould be whether Mr. 1^Nyrembelc f ^le[ of^he rn nor as requir d

the minor ort provideforthe ma^^ ^aat cleasi on^ yearimmediately preceding
by law orjudicial decree tor a p'
the filing of the adopiion petition v3 ithout justifiable cause.

This Court finds the facts in tlre ins.te aJ^up fJee20D676, dec ded i° he tacts

ln the lvlatter a the Adop'rion of JLM, C"
a

Pi-obate Court of Stark County, Ohio on April 8, 2DD8. In
JLM, as in this case, the

fiather timely registered with the Putative Father RegisttV and filed a complaini to
establish paternity prior to the filing of the Petition for Adoption. The Pa b^toe

Coutt in JLM
dererred to the juvenile court to establish paternity p

Pushcar, supra.
Upon tne order of the juvenife court finding the parent child

relationship, the probate couit dismissed the-PetFtion forAdootion app } g

Su,nde3haus, supra The court held the pon the es a,blislirnent of p ppeternity
rL.

referred to in R.C. 3107.07(A) PSince one-year had not passed since the paternity detennination, the petition.
was considered premature and therefore dismissal was required.

. This Couitfintls that whena parentage action is pend ng prior to the filing

of the adoption petition, the Court must apply
Pushcar. (t must be logically

assumed that the Supreme Court of Ohio intended the probate court fo consider
thefindings of.thejuvenile court madewhile the adoption procezding is being
held in abeyance. In this case, the juvenile court has ruled that Mr. Wyrembek is
the father of fihechild who is ihe subject of this adoption proceeding, therefore
the Cour hereby rules that for purposes of deten-nining the necessity of Mr.

Wyrembek's consent, he is to be deemed a legal father.

Accordint Iy^
the Couif rules rhai Sec ^ien 3107.07(u) no longer applies to

^ u`ative fatherwhen thepC tition was ;iled by
VJyi embeh although he v3as a p

viRUe of his putntive fathPr ragistiaLion. Th ludicial determi»tion of a parentage
the e ition foi adoption rhanges his s«tu.^ in this ma:ter and

action filed p'ior to p 131
Iie is now a legal father and fal;s undelre e1' or r^ss,ubed by Rcvised God

n tnis

regard, the Gour, notesiha.the one'y- p
Section 3107.07(A) cornmenced on ihe d^te that parentage has beon judicially



estrablished.
In re Adoption orSunderneuS (1992), 63 Dhia St.3d 127, 122.

Since one year had not expired priortothe placement of the child or the filing of
the petitionand one year has not expired since the paternity finding, it is
impossible to show that Mr. Wyrembc:k's consent is not required pursuantto
Section 3107.07(A). Accordingly, the Court finds the Petition for Ado tion has

been filed prematurely and therefore it is hereby dismissed.

Therefore, the Court here6y grants Mr. Lehenbauer's Cornplaint for

Declaratory ^1
_ _971tin part; specifically ruling that Mr. Wyrembek is now a

legal father subject to the provisions of Section 31 07:07(A) in this adoption
proceeding. The Court further finds that all other legal issues pending, including

the constitutionali'
ty of Chapter 3107, to be moot based upon the above ruling.

It is so ordered.

DATE

Copies mailed this date to.

Attorney Alan J. Lehenbauer
Attorney Michael R. Voorhees
Attorney Heather J. Fournier
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