
IN TIYL+ SUPREME COURT OF ®III®

In re Adoption of : C.V.

Jason and Christy Vaughn

Appellants

Benjamin Wyrenibek

Appellee

On Appeal from the
Lucas County Court of Appeals,
Sixth Appellate District

Court of Appeals
Case No. L-09-1160
(Entry Date: November 30, 2009)

Trial Court No. 2008 ADP 000010
Lucas County Probate Court

MFIYIORANIBUM IN SUPPORT OF JURISDICTI®N
OF APPELLANTS JASON AND CIIRISTY VAUGIiN

Michael R. Voorhees (0039293)
Voorhees & Levy LLC
11159 Kenwood Road
Cincinnati, Ohio 45242
(513) 489-2555 phone
(513) 489-2556 fax
mike iooh_ioadoptionlaw^er.com
Attorney for Appellants Jason and Christy Vaughn

Alan J. Lehenbauer (0023941)
The MeQuades Co. LPA
105 Lhicoln Ave., P.O. Box 237
Swanton, Ohio 43558
(419) 826-0055 phone
(419) 825-3871 fax
Attomey for Appellee Benjainin Wyrernbelc



TABLE OF CONTENTS

Pape

EXPLANATION OF WHY TI-IIS CASE IS A CASE OF PUBLIC
OR GREAT GENERAL INTEREST AND INVOLVES SUBSTANTIAL
CONSTITUTIONAL QUESTIONS ...................................................................

S1'A'I'EMENT OF TFIE CASE AND FACTS .................................................:.... 2

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW .................................... 3

Proposition of Law No. I:
The Ohio Revised Code sets forth a statutory scheme for adoption proceedings,
which includes the Putative Father Registry and
the definition of a putative father ............................................................ 3

Pro osition of Law No. II:
The parties in an adoption proceeding have the due process right to have
all raised issues to be addressed by the Probate Court. The failm-e to address
the issues is a due process violation ............................................................ 12

CONCLU SION . .... .. . .. . .. . .. .... ... .. . . . . .. . .. ....... .. ... ... . .. ....... .. ... . . .. .. . .... .. .. ...... . .. . ..

CERTIFICATE OF SERVICE .......................................................................... 14

APPENDIX Appx. Page

Decision and Judgrnent of the Lucas County Court of Appeals,
Sixth Appellate Distiict (November 30, 2009) .................................

Judgrnent Entry of the Lucas C.ounty Probate Court
(June 4, 2009) ....................................................................... I I



EXPLANATION OF WHY THTS CASE IS A CASL OF PUBLIC OR GRL,AT GENF,RAL
INTEREST AND INVOLVES SUBSTANTIAL CONSTITUTIONAL QUESTIONS

This case is of public or great general interest and involves substantial eonstitutional

questions that will have a d'n-ect impact upon all adoptions in the State of Ohio.

This case involves the constitutional due process rights of the parties involved in an

adoption, specifically the due process rights of the prospective adoptive parents to have their

adoption heard in accordance with the clear statutoryprovisions set forth in the Ohio Revised Code.

This case is of public or great general intcrest because the decision by the Sixth District has entsred

a decision that conflicts with decisions in other appellate districts and is contrary to the clear

adoption process set fortli in the statutory provisions of the Ohio Revised Code.

In Case No. 2009-1757, this Supreine Court recent1y accepted jurisdiction to bear the case of

In re Adoption ofP.A.C., 2009 Ohio 4492 (Ohio Ct. App. Aamilton County Sept. 2, 2009). In the

case of In re Adoption of P.A.C., the First District correctly followed and applied Ohio law as it

relates to a putative father in an adoption proceeding. In the present case, the Sixth District did the

opposite by failing to follow and apply the clear statutory provisions. This case must be heard

because it also conflicts with the Tenth Appellate District case ofln the Matter of Adoption ofBavy

Boy Brooks (2000), 136 Ohio App. 3d 824, 737 N.E. 2d 1062. In the Brooks case, the Tenth District

correctly followed and applied Ohio law.

There is confusion in some Ohio courts, including the Probate Court and the Court of

Appeals in the present case, relating to the misinterpretation and misapplication ofthis Supreme

Court's decision inln reAdoption of Pushcar (2006), 110 Ohio St. 3d 332. Some courts have been

misapplying Pisshcar to putative father cases. Mauy Probate Courts and the First District

understand that Parshcar only applies to R.C. 3107.07(A) cases, and not to R.C. 3107.07(B) cases.

This Supreme Court must hear this case to clarify Pv shcar and end this confusion.
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This case needs to be heard by this Supreme Court so that the intebn-ity of the adoption

process in the State of Ohio can be protected and maintained. A dccision by this Supreine Court in

this case will provide clarity and seeur-ity to all Ohio adoptions. If this case is not heard by this

Supreme Court and the decision by the Sixth District is pennitted to stand and be cited as precedent,

then there can be no further reliance on the clear statutory provisions relating to the adoption process

set forth in the Ohio Revised Code. If this case is not heard, there can be no further reliance on the

Ohio Putative Father Registry. This will result in increased litigation, with the child's fate being in

an uncertahi status for extraordinaty long periods of time. Delaying the permanency of the child is

certainly contrary to the best interest of the child. This matter requires judicial review and it is

critical for this Supreme Court to grant jurisdiction to hear this case.

STA I'EMENT OF THE CASE AND FACTS

This case involves the adoption of a child by the Appellants, Jason and Christy Vaughn,

and the objection to the adoption by the putative father. The child, Grayson, was boni on October

29, 2007 at St. Luke Hospital in Lucas County, Ohio. The birtlrmother of the child is Drucilla

Bocvarov. On Novetnber 1, 2007, Drucilla Bocvarov executed her Permanent Surrender in

accordance with R.C. 5103.15 and requested Adoption By Gentle Care (the "Agency") to take

pennanent custody of the child. On Novcmber 4, 2007, Jovan Bocvarov, the legal father of

Grayson, executed his Permanent Surrender in accordance with R.C. 5103.15 and requested the

Agency to take pennanent custody of the child. The Agency is a duly licensed private child placing

agency, as defined in R.C. 2151.011(A)(3), located at 380Yz E. Town Street, C.oluinbus, Ohio 43215

in Franklin County, Ohio. The Agency accepted the permanent custody of Grayson on November

4, 2007 and placed the child in an adoptive placement with Appellants. The placement received
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ICPC (Interstate Compact on the Placement of Children) approval on November 8, 2007. The child

has resided in the home of Appellants in a supeivised adoptive placement since the ICPC approval

date of November 8, 2007. On November 15, 2007, Appellee registered with the Ohio Putative

Father Registry. On January 16,2008, Appellants tiled a Petition for Adoption in the Lucas County

Probate Court. On February 21, 2008, the filing that was previously filed by Appellee in the Fulton

County Juvenile Court was transferred to the Lucas County Juvenile Court. On May 19, 2008, the

Lucas County Probate Court wrongfully stayed the adoption proceedings. On February 27, 2009,

Appellants conditionally agreed to DNA testing based upon this Suprenze Court's ruling inState ex

rel. F'urnas v. Moranin (2008), 120 Ohio St. 3d 279,2008 Ohio 5569. On March 17,2009, the Lucas

County Juvenile Court entered a finding that Appellee is the biological father and dismissed the

entire proceeding in Juvenile Court due to the pending adoption. On June 4, 2009, the Probate Court

niisinterpreted and misappliedPushcar and dismissed the Petition for Adoption. On Novetnber 30,

2009, the Sixth District also misinterpreted and misappliedPushcar and wrongfully affimied the

decision of the Probate Court.

In suppoit of their position on these issues, the Appellants present the following argument.

ARGUMENT INSUPPORT OF PROPOSITIONS OF LAW

Prouosition of Law No. I:

The Ohio Revised Code sets forth a statutory scheine for adoption proceedings, which
includes the Putative Father Registry and the definition of a putative father.

The decision of Noveinber 30, 2009 by the Court of Appeals is contrary to the clear adoption

process set forth in the Ohio Revised Code, is contrary to other case law, and effectively destroys the

Ohio Putative Father Registry.
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The Ohio Revised Code clearly defines how adoption matters arc administered. The Ohio

General Assembly took great care in developing these statutory provisions. If the birth-mother is

unmarricd, then she is the sole residential parent and legal custodian of the child pmsuant to R.C.

3109.042. lf the birth-mother was married at the time of conception, then her husband is presumed

to be the father pursuant to R.C. 3111.03(A)(1). Either way, Appellee is not a legal father, ratherhe

is a putative father as statutorily defined. A putative father is detiried by R.C. 3107.01(H) as a man

who may be a child's father and to whom all the following apply: 1) he is not married to the mother;

2) he has not adopted the child; 3) he has not beenDE'TERIVIIAED PRIOR to the date a petition to

adopt the child is filed to have a parent ehild relationship (paternity established); and 4) there was no

acknowledgement of paternity signed by the birth-mother and the birth-father.lt must be

acknowledged that the General Assembly understands themeaning ofwords. There can be no other

meaning for the words "determined" or "prior." R.C. 3107.01 (H)(3) docs NOT say that tlie paternity

action must be "FILED" before the petition for adoption. It says that the parent child relationship

must be "DETERItIINED PRIOR" to the iiling oi'the petition for adoption. In this case, patenzity

was not established prior to the filing of the petition for adoption. The Gene -al Assembly meant no

other definition of a putative father. The General Assembly enacted no statute to change the status

of a putative father during the adoption process. The definition of a putative father in R.C.

3107.01(11)(3) was not addressed in the Appellate Court's November 30, 2009 decision. The

definition must be addressed by this Supreme Court.

"[I]n any case of statutory construction, the paramount goal is to ascertain and give eftect to

the legislature's intent in enacting the statute.... In so doing, however, the court must first look to

the plain language of the statute itself to determine the legislative intent.... Under Ohio law, it is a

cardinal rule that a court must first look to the haiguage of the statute itself to determine the
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legislative intent. ... I'hus, if the language used in a statute is clear and unambiguous, the statute

must be applied as written and no further interpretation is necessary.... It is only where the words

of a statute are ambiguous, uneertain in meaning, or conflicting that a court lias the right to interpret

a statute." £n the Matter ofAdoption. of Bat^y Boy Brooks (2000), 136 Ohio App. 3d 824, 828-829

(citations omitted). R.C. 3107.01(H)(3) is clear and unambiguous.

The law requires strict adherence to the adoption statutes. Adoption statutes are in derogation

of common law and therefore must be strictly construed. The integrity of the statutory process is an

absolute necessity. See Lemley v. Kaiser (1983), 6 Ohio St. 3d 258, 452 N.E.2d 1304. "While st7ict

adherence to the procedural mandates of R.C. 3107.07(B) rnight appear unfair in a given case, the

state's interest in facilitating the adoption of children and having the adoption proceeding completed

expeditiously justifies such arigid application. See Lehr, 463 U.S. at 265, 103 S. Ct. at 2995, 77 L.

Ed. 2d at 629." In re Adoption of Zschach (1996), 75 Ohio St. 3d 648, 665 N.E.2d 1070, 1074.

The putative father registry is an integral part of the adoption statutes. The putative father

registry is constitutional and does not violate Appellee's rights. Appellee timely registered, lie was

notified of the adoption, and his consent may or may not be required. A putative father's consent is

required if he has met the criteria for maintenance and support of the child and the birth-mother. If

he does not meet that criteria, then his consent is not required. A putative fatlier is lield to a higher

standard than a legal father and that is constitutional. A change of status from a putative father to a

legal father is in direct contradiction to the process outlined by the General Assembly aiid there is

no case law that supports such an impermissible exception to the statutoiy provisions.

The fact that Appellee established paternity in a separate proceeding after the filing of the

adoption petition is not relcvant in this adoption proceeding. The case ofln re Adoption o fPushcar-

(2006), 110 Ohio St. 3d 332 only addressed the ono- yeat' statute relating to a"pat-ent" and didNOT
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address any allegations relating to the consent of al'U^'<4TIVEFAMEPi. Pushcar has nothing to

do with the allegations in this case that the consent of the putative father is not required. A court

must do more than read a headnote from a case to determine if a case applies. The headnote from

Pushcar that includes language about the Probate Court refraining from proeceding with the

adoption until the paternity case is completed in Juvenile Coui-t is only relevant tothe initiation of

the one-year period. Nothing else malces sense and the Appellate Court obviously failed to read and

understand the entir-e text ofPuslacar. It is very clear that Pushcar does not apply and Appellee is a

putative father in this adoption proceeding, because that is what he was when the adoption petition

was filed and that is the clear law that applies to adoptions in Ohio.

The procedural steps set forth in the Ohio Revised Code that were followed in this adoption

proceeding were as follows:

1. Placement: Pursuant to R.C. 5103.15, both legal parents executed permanent surrenders

and the child was placed into the permanent custody of the Ohio agency. The putative father is not

involved in the placement process. Only "parent" or "parents" are involved ini the plaecment. The

putative father is not a "parent" and is defined in R.C. 3107.01(H). Tf "putative father" and "parent"

were the same thing, there would be no separate and distinct definition and provisions in the Ohio

Revised Code relating just to the putative father.

2. ICPC: Pursuant to R.C. 5103.20, the Ohio agency placed the child with Appellants, who

reside in Indiana, by obtaining the approval of the ICPC offices in Ohio and Indiana. Again, the

putative father is not involved in the interstate placement approval process.

3. Petition: With the child legally placed with them in their Indiana home, Appellants could

then proceed with the filing of the adoption petition. Pursuant to R.C. 3107.04(A), the petition

was filed in the Probate Court in Lucas County, Ohio, which is the county where the child was born.
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It was at this point in the adoption process that the putative father first became relevant and fii-st

needed to be considered. R.C. 3107.06 list the parties, if relevant to the adoption, whose consent is

required, as follows:

§ 3107.06. Who must consent

iJnless consent is not required under section 3107.07 of the Revised Code, a petition
to adopt a minor may be granted only if written consent to the adoption has been
executed by all of the following:

(A) The mother of the minor;

(B) The father of the minor, if any of the following apply:

(1) The minor was conceived or born while the father was married to the mother;

(2) The minor is his child by adoption;

(3) Prior to the date the petition was filed, it was determined by a couit
proceeding pursuant to sections 3111.01 to 3111.18 of the Revised Code, a court

proceeding in another state, an adininistrative proceeding pursuant to sections

3111.38 to 3111.54 of the Revised Code, or an adininistrative proceeding in another
state that he has a parent arnd child relationship with the minor;

(4) He aclrnowledged paternity of the child and that actrnowledgment has
become final pursuant to section 2151.232 [2151.23.21, 3111.25, or 3111.821
[3111.82.1] of the Revised Code.

(C) The putative father of the minor;

(D) Any person or agency having permanent custody of the minor or authorized by
court order to consent;

(E) The minor, if more than twelve years of age, unless the court, finding that it is in
the best interest of the minor, determines that the minor's consent is not required.

R.C. 3107.071ists the exceptions to the consent requirements, as follows:

§ 3107.07. Who need not consent

Consent to adopfion is not required of any of the following:

(A) A parent of a minor, when it is alleged in the adoption petition and the court,
after proper service ofnotice and hearing,linds by clear and convincing evidence that
the parent has failed without justifiable cause to provide more than de minimis
contact with the minor or to provide for the iriaintenance and support ofthe niinor as
required by law or judicial decree for a period of at least one year immediately
preceding either the filing of the adoption petition or the placenient of the minor in
the home of the petitioner.

(B) The putative fatlrer of a rninor if either of the following applies:
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(t) The putative father fails to register as the minor's putative father with the
putative father registry established undersection 3107.062 13107 062J ofthe Revised

Code not later than thirty days after the minor's birth;

(2) The court finds, afte- proper seivice of notice and hearing, that any of the
following are the case:

(a) The putative father is not the father of the rninor;

(b) The putative father has willfully abandoned or failed to care for and support
the minor;

(c) The putative father has willfully abandoned the mother of the minor during
her pregnancy and up to the time of her surrender of the minor, or the minor's
placement in the home of the petitioner, whichever occurs first.

(C) Except as provided in section 3107.071 13107.07. 1J of the Revised Code, a parent
who has entered into a voluntary permanent custody suirender agreement under
division (B) of section 5I03.15 of the Revised Code; ... .

At the filing of the Petition for Adoption, the consent of the following parties were required

to be addressed:

1. R.C. 3107.06 A): mother of the minor (Drucilla Bocvatrov)- Her consent is not required

in the adoption proceeding pm-suant to R.C. 3107.07(C) because she entered into a voluntary

permanent custody suirender agreement.

2.R.C.3107.06 B : fatheroftheminor(JovanBocvarov)-PursuanttoR.C.3107.06(B)(1),

Jovan Bocvarov is the "fatller" in the adoption proceeding because the minor was conceived while

the father was married to the mother. His consent is not required in the adoption proceeding

pursuant to R.C. 3107.07(C) because he entered into a voluntary permanent crt.stody surrender

agreement. Jovan Bocvarov was the one and only person who met the definition of "father" under

R.C. 3107.06(B) at the time the petition was filed. R.C. 3107.07(B)(3) excludes Appellee from the

definiiion because he did not establish paternity PR rQ?? TO Ttl-F _1LQTF Tld-r PETITIClN WAS

FILED.
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3. H.C. 3107.06 C: putative father of the minor (Benjamin Wyrembelc, Appellee) - This is

the oi>ly category that Appellee could inet at the time the petition was filed. Appellants alleged in

the petition that the consent of the putative father (Appellee) is not required pursuant to R.C.

3107.07(B)(2). Appellants were denied their right to have these allegations heard and the adoption

process has not been followed.

4. R.C. 3107 _06 D: agency having permanent custody of the minor (Adoption By Gentle

Care) -- The Agency has consented.

5. R.C. 3107.06(E^: not applicable.

In this adoption procecding, Appellee can only be a putative father under R.C. 3107.06(C).

As set fortli in R.C. 3107.01(H)(3), putative father is defined as a man who may be a child's father

and has not been determined, PRIOR TO THE D.1TE A PEI'ITION TO ADOPT THE CHILD

IS I'ILED, to have a parent and child relationship with the child by a court piroceeding or by an

admiiristrative agency proceeding. The word "PRIOR" in R.C. 37 07.01(H)(3) can have no other

meaning. Appellee is a putative father in this adoption proceeding and R.C. 3107.07(B), not R.C.

3107.07(A), applies. The November 30, 2009 decision by the Sixth District failed to address this

clear and unambiguous statutory language. The decision of the Court of Appeals ignored the word

"PRI®It" in R.C. 3107.01(H)(3) and failed to even address this controlling statutory language.

The decision of the Sixth District is contrary to all other case law. If the November 30, 2009

decision is not reverscd by this Supreme Court, the Ohio Putative Father Registry will be

meaningless. If a putative father can change his status in an adoption proceeding by filing a paternity

suit, whether lie registered or not, there can be iio furthcr rcliance on the Ohio Putative Father

Registry. R.C. 3107.07(B) will bceoine nieaningless. The entire adoption process will fall apart.

Thousands of Ohio children every year will be in an uncertain status and their permanency will be in
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question. This Court needs to correct its decision to conlply with the clear statutory law and the

directive of the Ohio Supreme Court that "[u]ltimately, the goal of adoption statutes is to protect

the best interests of children. In cases where adoption is necessary, this is best accomplished by

providing the child with a permanent and stable home... and ensuring that the adoption process is

completed in an expeditious manner." In re ,4doption of7schach (1996), 75 Ohio St. 3d 648, 665

N.E.2d 1070, 1073. By not following the clear statutory language and the clear adoption process

set forth in the Ohio Revised Code, the adoption process will not be completed expeditiously,

which will certainly be to the detrinient of the child.

The definition of a putative father under Ohio law is defined in R.C. 3107.01(H)(3) and

R.C. 3107.06(B)(3) and is the clear and unambiguous. The Court of Appeals failed to address this

clear and unambiguous statutory definition. Whei-eas, all other appellate cases in Ohio have

acknowledged and applied the clear and unarnbiguous statutory definition of putative father.

This has created a eonflict with other appellate districts. This case must be heard by this Supreme

Court to address this contlict.

In the case of In re Adoption of P.A.C., which has been accepted for review by this

Supreme Court, the First Appellatc District acknowledged and applied the clear and ambiguous

definition of putative father, as set forth in R.C. 3107.01(H)(3). The First District refused to allow

the putative father to change his status in thc adoption proceeding, even though there was a. pending

paternity action when the adoption was filcd. The determinative factor in the First District case

was that the putative father had not established paternity prior to the date the petition to adopt the

child was filed. After finding that the birth-father was a putative father in the adoption proceeding,

the First District held that his consent was not required pursuant to R.C. 3107.07(B)(1) because he

failed to registered.

10



The November 30, 2009 decision by the Sixth District cannot be distinguished fromln re

Adoptionof P.A. C. because the issue of whether or not the putative father rcgistered is not the

deteinlinative factor. The determinative factor is that the Probate Court, in any adoption proceeding

involving a putative father as alleged in the filed petition, must apply the clear and ambiguous

definition of putative father, as set forth in R.C. 3107.01(H)(3). The First District did apply the

definition in In re Adoption of P.A,C., which then resulted in the finding that the consent of the

putative father was not required under R.C. 3107.07(B), specifically R.C. 3107_07(B)(1). If the

Sixth District followed the'holding in In re Adoption of P.A.C. and correctly applied the clear and

ambiguous statutory defmition of putative father, the rnatter would have been remanded so that

the case would proceed to address the allegations that the consent of the putative father is not

required uncler R.C. 3107.07(B), specifically R.C. 3107.07(B)(2).

The First District stated that "[c]ourts have held, however, that the registration requirement

is irrelevant i f aputative fathei- ceases to meet the statutory definition of a putative father before the

adoption petition is filed. For example, if a putative father judicially or achninisti-atively establishes

his parentage before the filing of the adoption petition, he ceases to be a putative father, and like any

other father, his consent to the adoption is required unless an exception applies, regardless of his

failure to timely register with the putative father registry." In re Adoption of P.A.C. at p. 7 citing

In re Adoption ofBaby Boy Brooks. It is the same issue and the November 30, 2009 decision by the

Sixth District in this case conflicts withIn re Adoption of P.A. C. Therefore, a conflict now exists

between the First Appellate District and the Sixth Appellate District and this Supreme Court must

hear this case to resolve this conflict. This is especially important since this Suprerne Court has

accepted In re Adoption of P.A.C. and will be entering a decision in that case. It will be greatly

benefieial to heai- this case also, so that all putative father issues are clarified. This Supreme Court
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niay wish to even hear these cases at the same time, because the saane issues are involved. This case

is of public or great general intei-est and involves substantial constitutional questicuis that will have

a direct impact upon all adoptions in the State of Ohio.

The November 30, 2009 decision by the Sixth District also conflicts with the Tenth Appellate

District case ofln re Adoplion ofBaby Boy Brooks. In Brooks, the Tenth District found that the

putative fattier had established paternity prior to the filing of the adoption petition and, therefore,

was no Ionger a putative father. The determinative factor in Brooks, as in Tiz re Adoption of P.A-C.,

was the clear and ambiguous definition of putative father, as set forth in R.C. 3107.01(H)(3). The

Tenth District did apply the definition, which then resulted in the finding that the birth-father was

no longcr the putative father. The fact that the birth-father failed to register was not relevatit. Even if

the birth-father had registered, it still was not relevant to the detenninative issue, which is whether

or not he was a putative father on the date the adoption petition was filed. Therefore, a conflict now

exists between the Tenth Appellate Di strict and the Sixth Appellate Disthict and this Supreme Court

must liear this case to resolve this conflict. The conflicts, the issues involved, and the fact that this

Supreme Court has accepted jurisdiction of In re Adoption of P.A.C., makes the present case a

case of public or great general interest.

I'roposition of Law I^'o. II:

The parties in an adoption proceeding have the due process right to have all raised
issues to be addressed by the Probate Court. The failure to address the issues is a due process

violation.

In their Petition, Appellants alleged that the consent ofAppellee is not required based on any

of the following: a) the husband of the birth-mother is the presumed legal fathor pursuant to R.C.

3111.03 (A)(1) and the putati ve fathcr has no standing in this adoption proceeding and is not entitled

to any notice of this adoptionproceeding; ... c) the putative fatherhas willfully abandoned or failed

to care for and snpport the minor; d) the putative father has willf'ully abandoned the mother of the
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ninor during her pregnancy and up to the time of her sw-render of the minor, or the minor's

placernent in the home of the petitioner; e) R.C. 3107.06(C), which states that "Unless consent is not

required under section 3107.07 of the Revised Code, a petiti (in to adopt a minor may be granted only

i f written consent to the adoption has been execnited by all ofthe following:... (C) The putative father

of the minor;..." is uncoiistitutional. ..; f) the biological parent musthavelegal custody of the minor

to have any rights and the putative father, by definition, cam-iot have legal custody and therefore has

no rights; g) the adoption is in the best interest of the child. The allegation of "b) the putative father

is not the father of the minor" was voluntarily withdrawn by Appellants on September 15, 2008.

However, all other allegations reinained and the Probate Court failed to even address the allegations.

The establishment of paternity was not relevant to any of the reinaining allegations. This is, at the

very least, a due process violation, which is a right guaranteed by the 14th Amendment to the U.S.

Constitution.

CONCLUSIQN

For the reasons discussed above, this case involves matters ofpublic or great general interest

and involves substantial constitutional questions. Appellants respectfully request that this Ohio

Supreme Court grant jurisdiction and allow this case to be heard, so that the iinportant issues

presented in this case will be reviewed on the merits.

Respectfully submitted,

Michael R. Voorliees (0039293)
Voorhees & Levy LLC
11159 Kenwood Road
Cincimiati, Ohio 45242
(513) 489-2555 phone
(513) 489-2556 fax
milce u ohioadoptionlawyer.com
Attoniey for Appellauts Jason and Christy Vauglm
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Certificate of Service

I hei-eby certify that a copy of the foregoing Memorandum in Support of Jurisdiction has

been sent by regular U.S. mail this zq^'4' day of December, 2009 to: Alan J. Lchenbauer, Attonley

for Benjamin J. Wyrembek, The McQnades Co. LPA, P.O. Box 237,Swanton, Ohio 43558.

AYr^^t^^%^JNPGd "-_ ____
Michael R. Voorhees
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Pieas, Probate Divisiori, that dismissed appell_ants' pctition to adopt mi.nor child G.V. as

havinz been f.led prematnr:.ly. For the following rea.sons, the judg,nent of the trial court

is affinned,
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{q121 The folIolving uldisputed facts a.re reietitant to the issues raised on appeal.

Minor chilci G.V. was bozn in October 2007. On Novcmber 1, 2007, the chiid's birth

mother exccu.ted ape.-manent surrcnder in accordance with R.C. .5103.1. S and asked a

private adoption agency to take permane,nt custody of the infant. On N ovember 4, 2007,

7,8,, the child's legal fatl;ier, executed a permanent surrender in which he indicated that hc

w ereas not the child's biological father. At the time the permanent surrenders w

cYecut:ed, the ohild's mother and .T..$. were recently divorced. J.B. was presuned to be

the legal fatherpursuan?:to R.C. 3111.03(A)(1) because he was married, to the child's

mother at the time the chiJd was conceived. On-November 8, 2007, G.V. tivas placed with

appel'.ants for the purpose of adoption.

{^j 3} On November 15, 2007, appellee B.W. timely registe.,*ed with the Ohio

Putati<<e Father Registry, seeking to initia.te parental rights rclative to G.V. On

December 28, 2007, appellee Filed a"Parentage Complaint: Petition to Establish Parental,

P.i2h:s and for Other Relief' in, the Fulton County Court of Common Pleas, 7uvenile

Division. In response, appellants filed a motion requesting dismissal of the parentage

complaint.

{T4} On January 16, 2008, appe.llants filed a petition for adoption in tkae Lucas

County Conrt of Common Pleas, Probate Division. On February 21, 2008, the Fulton.

County Juvenile Court transferr,ed ihe parenta.ge proceedirgs initiated by 3ppel?ce to tht!

Lucas County Court of Common Pldas, Juvenile Division, pursuant to Juv.R. 1 I.
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{ 1 5} On April 23, 2008, appellee fied objections ta the adoptio.n. Dn 2vSa}= 19,

200S, tbe Lucas County P.roba.d:e Court stayed the adoption p.roceedings pending

detcnnina3:ion ofpatomity by the L.ucas County 3uvenilc Conrt. Thcreaftcr, the juvenile

court directedappellants, appeltee, thc child's birth znotlier and the individials or agency

tivithposscssinn of G.V. to present thcroselves and the cluid for gcnetic testing as directed

by thc court. On M. arch 17, 2009, the j uvenile court issued a judgment: entry declaring

appellee to be illc father of G.V. Tlze juveni.le court then dismissed thc proceedings in

that court due to the pending adoption.

i$ 6} On 7une 2. 20010., a hearing was held in the probate court to address

appellee's objections to the adoption. On 7une 4, 2009, the probate court issued the

judgment entry which.is the subject of this appeal disnissinn the petition fo.r adoption. In

its deeision, the trial court noted that the parties dis'eLd as to which adoption, statute

should be applied relative to the issue of whether or not appellee's consent to rhe adoption

Was necessary Appellants assert ed that R.C. 9107.^7(B)(2), which addresses the

circumstances under which the consent of a putative father is not required, should apply

because appellee was a putative father when the peti ion. to adopt was filed. Appellants

asserted fl;at appellee conl,d not be elevated to the p sition of lcgal father once the

adoption case had co,mmenced. Ln r.esponse, appelle^ argued that. n ligl^t of thejuvenile

eourt's inding of,paren.tage, the probate courtshoul i apply the provisions o:,L-R.C.

3107.0 7(A),lvhich sets forth tIie circumsta.nces unde which the consent of a tegal parent

i9 nof,reqU.ired,
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{Ti 7) In response to these claims, the probke cotut found; ,pursuant io In re

c!opfion o{Pus,§car (2006), 110 Ohio St3d 332, fliat vvhile an issue concezn.inq

pareniing of a minor child is pencling in,ju)renjle cjurC - as was the case herein - a

i
probate court must deier to the juvenile cour: and rcfrain from proceeding ^'ith the

adoption ofthat child. The trial courtreasoned, baed on PusJicar, that the Supreme

Cout of Ohio intended. the probate court to consid er the fi.ndings of a j uvenii e court that

are made while an adoption proceeding is being heid in abeyance, [n tLhe case before ns,

appcllee was found to be G: V.'s legal father while t .^e probate casc was stayed. Therefore

the probate co-art ruled for purposes of determin.ing^the necessity of appellee's eonsent to

the adoption that appellee is to be deemada legal faI^.her and that the case fa11s under the

provisions of R.C. 3.t07.07(A). Pursuant to R.C. 3 07.07(A), a parent's consent to the

adoption of a minor child is not necessary if the par^nt has iailed u-ithout justifiable cause

to com.m.uuicate with tue minor or to provide for th- maintenancc and support of the child

as zequired by law o- judicial decree for a period of ht least one year immediateIy

preceding either the filing of the petition for adoptio or plac.er.,nent of the minor in the

h.ome ofthe petitioner.

{i^jS} The trial court conclu.ded, based o.n th holding in In re. /(doption of

Sijnderhaus (1992), 63 Ohio St.3d 127, paragraph tjo ofthe syllabus, that the one-year

statutory period of non,support which nbviates the re^uirern.cnt to obtain parental consent

to an adoption began to run on>~nar,c,h 17, 2009, t,he iate that appellee's parentage was

judicially established. The court furiher reasoned th^.t since ilie one-yearperiod did not

(

4.



P,s

betrin to rcn until jndicial asc.ertai.nment ofpafecnit'y, appcllants could 1101 prove, pursrran

to R.C. 3 I. D7_07(A'), that appellee had failed to co.rx municate Svitb the child for one year

prior to the filing ofthe petition bccause ihe petition was rled prior to yhe date paiern.ity

was established. The trial court therefore found that the petition for adoption was filcd

prematurely. It is from that jnd^mcnt 1h,at appellants ftled a timety appeal.

{TI 9) AppeIlants set forth the following assigninents of er.co°;

{T lo} "Appellants' First l.ssignment of Error

1 111 "The Probate Cour[ erred by fiading that Appellee was no Ionger a putative

fathcr in the a.doption procecding.

12 } "Appe11a,nts' SecondA ssilgtment ofEn'or

13) "The Probate Court erred in finding that it did not h,ave exc.lasive

jurisdiction over, the adoptionproceeding.

{¶ 141 "Appellants' Third Assignment of Error

151 "The Probate CourC erred by allow.ing Appellee to be a parry to the adoption

procceding.

{5 t,d} "Appellants',FourCh Assignment of Error

1,7} "The Probate Court erred by refusing to consider all allegations set forth in

fl;e Petition that were stated as separate grounds for f ndin,g the consent of the putative

fatlter is not requi,r, ed."

,¶ 1S} Becaise adoption termi,nates a natural pa_rent's fundamental right: to the ce.re

and custody of ]tis ch,ildren, "any excaption to the requirement of parenta.l eonsent [1_0
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adoption] m=.istbe strictly consrrved so as to protect the right or"naturat pa.rents to raise

and nurture their children." Irz re SchoePp ^ers Aa'option (1976), 46 Olvo St.2d 21, 24.

Further, the finding ofthe pr,obate court in adoption proceedings "wiIl not be disturbed on

appeal uniess st ch dete.nnination is against the man2fest weight of thc evidence." In re

Adoption ofl3ovett (1987), 33 Ohio St.3d 102, 204. A deterlnination is not against the

manifest weiiht of tl-ie evidence when it is supported by compctent, credible evidence.

C.L. Morris Co. v. Foley Cona2r. Co. (1978), 54 Ohio 5t.2d 279.

{^ 1.9} In support of theiz first assignment of e;ror, appellants assert that the trial

cottrt ezretl by finding that it was required by Pushcar to consider the juvenile court's

dctennination of parentaffe made while the probate case was stayed. As explained above,

;'rsshcar held, that the probate court must def r 1:o the juveni.le court and refrain from

a.ddressing the matter until_ aHer adjudication in the ;uvenile court. AppelIants cite the

ho[ding of ths First Distr.ict in In the Maiter of the Adoption ofP..?.C. In. ,°..g. C., Ene

court held tha9: where a biological father did not tir,ncly register with the putative fatbcr

regist;y be.iore the adoption p:°tition was filed or othe.rtvise safeguard his right to objcct to

the adoption of his chi.ld, his consent to the adoption was not required even ihough a

parentage actioai was pending at the i;ime the petition. was -5led. Zn $ie case before us,

b.owevcr, appellee registered on the putative father registry 17 days after the ehild was

bom, well within trie 30-day time limit allowed by law- ^Wit^hin two rr onth.s ,after the

chiid's birth, appellee iled a parentage action; appellants filed their petitior, to adopt 18

davs I atar.
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{Ti 201 Aftei' appellee's pa.ternity was establ slied, the probate conrt in i.his casc

correctly acknokvledgcd the juzrenile court's finding and proceeded vvith the ad.opfian case

and consideration of whetherappellee's eonsent ti>as rcquired for the a.doption.

{¶ 211 F3ased on t:he foregoing, ue find that the trial court did not err by :inding

that appellee was no longer a putative ;Eather in the adoption proceeding. Accordingly,

appellants' first assign ment of en-or, is not well,-taken.

{¶ 22} In their second assignment of erz•or, appellants assert that the probate court

erred by f.tnding that paterni.ty was relevant to the adoption proceeding and st:aying the

adopi:ion urttil 1he juvenile court determined Lhe paternity issue. Appellants ass -c.rt that

sin.ce they witbdrew fzom tbeir petition the allegation that appellee was n.ot the child's

biological fatheZ; the issuc of pate.rnity was vrelevant to the adoption prooeedir.g.

Pursuant to Pushcar, howevcr, the probate court in this case correctly determaned that: it

could not proceed with the adoption until paternity was established by the juvenile court,

Appellee's status as either a putative father or biological father tuould cozztral which

statutory provision would be applied to determine under ^shat circumstances his consent

would be required, In this case, if appellee were found mcrely to be a putative father,

pursuant to R.C. 31D7.07(B)(2), appetlants would only have to show that he will.fully

abandon.ed or, failed to support the• min.or child, or that he wil,lfully abandoned the another

during ]2er pregnancy and un.til the time of the surrender or placement of the child in

appellanls' home, Because the issue ofpatemity clearly was relevant in this case, the
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probate coartproperl}T stayed the case pending ttje juvenile couxt's deterrninaCiori.

Accordingly, appellarns' second assig,nment of error is not tvell-tak.en.

{¶23} In tlaeh tt.iird assignment of exror, appellants assert'that dse probate courl

e.rred by allowing appellee to be a party to the adoptionproceeding. Appellants base their

argument on the us disputed fact that J.B. was ihe child's legal father at the ti?ne that thc

adoption petition was filed, as he was marTied to mother at the time that C1.V. was

conceived. Appellants state coiTectly that since both legal parents exeeuted pennanent

surrenders, their consent is not necessa,ry for an. adoption. Appellants thcn claim that.

sir.ace J.B. was the child's legal father, apnellee had no legal authority either to register

with the putative father regi.stry or, to f-ile objections in th.e adoption casc_ Rcfe.rring to

J.B. and appellec, appellants furCher claitt'a that it j.s a duc proeess vio.lation to require

adoptive paren+s to seele the conscnt of "muhip.le classifcations of fath.ers," at dizf rent

points in time.

{^( Zd} Appellarits' azguments have no merit. At no titne during the pendency of

this case s-vas it assertad that appcllants had to obtain the consent of the legal. father. J.B.

executed a pcttnancnt suixender of his parental rights when the child was six days old. In

the permanent surrender, J.S. stated, "I am not the biolog3cal father." Appellants'

argument as to the unfeizness of a.doptive parents being bu.rdened with ha.ving to seek the

consent of "mu.ltiple classifications of fathczs" simply cannot he appiied to the facts of

this case_ Should ihe petition to adopt G.V. be r.eiiled, based on the probate court's

ruli.ng, d-^e only incliz^idual whose consent appellants would potentially need would be

S.



appel]ee_ Ap1:^e11ants also incarectly elaim fhat appellec was not e^ltit:led to receive

notice o f the adoption proceeding, sf.ating that in Ohio the on?y means for a putative

father to be entitled to reccive notic,e of an adoption procecding is to timely register with

i:heputative father reyistry. Since that is exactly what appellee did, ihis argument siunply

has no znerit Further, pursuantto R.C. 3107.11, appellee had a right to receive notice of

the adoption petition and of the time and place of the hea.̂ -ing. Appe.ilants did not give

him such notice. On March 1.4, 2008, the probatc court ordered appellaats to se vc

appeliee, as pntative father, with notice of the pctition. As appellants' arguments have no

merit„ their third assignment of error is not welI-tairen.

{5 25} In support of their fourth sss gnment of error, appellants assert that the

probate court erred by refusing to consider all of 1.hcir argvrnents as to why appellee's

consent ivas not rcquired, Ultimately, tLe probate court did not reach a decision as to

w,hether appellee's consent was or was not required. This is becausc the court dis,:riissr,d

the petition to adopt as prematurely f]ed, for the reasons sct forth above. According[3r,

this argument has no merit and appellants' fourth assignment of error is not vrell.-taken.

{$26f On consideration wh.ereof, the judgm.ent ofthe Lucas County Court of

Common Pleas, P*obatc.Division, is affinned. Costs oftlZis appcal arc asscssed to

appellar ts pursuant to h.pp.R. 24.

JUDG_h IENT AFFIRMED.
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In the Ma.ner of':
The Ad.option of G.V.
C A. No. L-09-1160

A certified copv of this eni:ry shall constitute the mandate pursuant to App.R 27. See,

a1so.6th Dist.Loc.App.R. 4.

lv,tark L. Pietrvkowski. J.

Thomas T. Osowik, i.
CONCUR.

This decision is sLbjF:ct to rL7rthcr cdiiing 6v the Suprcme Couri: of

Ohio's Reporter otDecisions. Parties in.terested in viewing the inal reported
version are advised to visit the Obio Supreme Court's web szte at:

http://v,^;vw.s con et. state.ol .us/rod/n ewpdf/1s ource=6.
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