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JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on
November 24, 2009, the objections to the decision of the magistrate are overruled, the
decision of the magistrate is approved and adopted by the court as its own, and it is the
judgment and order of this court that the requested writ of mandamus is denied. Costs
shall be assessed against relafor.

Within three (3) days from the filing hereof, the clerk of this court is hereby
ordered to serve upon all parties not in defauit for failure to appear nofice of this
judgment and its date of entry upon the journal.
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Judge"l..isa L. Sadler __

Judge Susan Brown

2



FILED
COURT aF AFPEAL &
FRANKL M . St

E

IN THE COURT OF APPEALS OF OHIO amp Ny 21, pyy 22 1.6

TENTH APPELLATE DISTRICT ~ CLERK OF COURTS

State of Ohio ex rel. Marlon R. Ferguson,
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National Machinery, Farmland Foods, Inc., : (REGULAR CALENDAR)
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DECISI|I ON

Rendered on November 24, 2009

Gallon, Takacs, Boissoneault & Schaffer Co., L.P.A., and
Theodore A. Bowman, for relator.

L

L aw Offices of Margelefsky & Mezinko, LLC, and Vincent S.
Mezinko, for respondent Farmland Foods, Inc.

Richard Cordray, Attorney General, and John R. Smart, for
respondent Industrial Commission of Chio.

IN MANDAMUS
ON OBJECTIONS TO THE MAGISTRATE'S DECISION

SADLER, J.
{jl1} Relator, Marlon R. Ferguson ('relator"), has filed this original action

requesting that this court issue a writ of mandamus ordering respondent Industrial
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Cg:mm_’jsgj@n -of 'OHie"("commission") to vacate its order denying him permanent total
disaﬁility ("PTD") ¢ompensation, and to enter a new order granting that compensation.

{42} Pursuant to Civ.R. 53 and Loc.R. 12(M) of the Tenth Appellate District, this
matter was referred to a magistrate who issued a decision including findings of fact and
conclusions of law, which is appended to this decision. Therein, the magistrate
concluded that the commission did not abuse its discretion and that we should deny the
requested writ. Relator filed objections to the magistrate's decision and the commission
filed a memorandum opposing those objections. This cause is now before the court for a
full review.

{3} In his first objection, relator argues that the magistrate erred in rejecting his
argument that the commission abused its discretion in relying on the Querry and Richetta
reports because the two reports are contradictory with respect to relator's whole-person
impairment percentage and restrictions. The magistrate reasoned that the commission
had not abused its discretion because it was appropriate to rely upon the Querry report
for relator's functional capacity percentage and upon the Richetta report for relator's
psychosocial employment restrictions.

{J4} Relator argues that the magistrate is merely speculating as to the manner in
which the commission used the two reports because the commission's order does not so
specify. Relator cites the case of Stafe ex rel. Mitchell v. Robbins & Myers, Inc. (1983), 6
Ohio St.3d 481, in which the Supreme Court of Ohio refused to consider a reason for the
commission's action other than the reason the commission actually gave in its order. We
disagree with refator's contention that the commission did not give adequate indication of

how it was relying on the Querry and Richetta reports.
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{5} In her 4-page order, the staff hearing officer ("SHO") detailed all of the
findings in each professional report, and concluded that "the injured worker has the
residual functional capacity to perform sedentary work activity, as described by Doctors
Richetta, Querry, Marino, Eby, and Wirebaugh, when only the impairment arising from the
allowed conditions is considered.” (7/8/08 Record of Proceedings, 4.) It is clear that the
SHC relied on those experis' reports to determine that relator possessed residual
functional capacity for sedentary work and, on this point, both Querry and Richetta had
agreed.

{46} Separately, the SHO found that "the injured worker is currently vocationally
qualified fo obtain and perform employment activity within the injury-related physical and
psychological limitations set forth by the above-mentioned doctors. The vocational
assessment report of Denise O'Conner from VocWorks is relied upon in making this
finding." (Emphasis added.) Id. Review of the VocWorks report reveals that, in
performing her assessment, O'Conner took into account the most severe psychological
restrictions found in the professional reports, fo wit: the Richetta restrictions related to
working under few social demands and without having to engage in rapid decision-
making. (See pages 5 and 8 of VocWorks report.) It is clear that the SHO relied on the
vocational report in determining that, even when the most severe psychological
restrictions are considered, there were jobs in the labor market in which relator was
capable of working.

{f7} The SHO made two separate findings in denying the PTD application. First,
she found that relator has residual functional capacity. For this she relied on, inter alia,

the Querry and Richetta reports, and upon this point both of those professionals were in
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agreement. Second, she found that relator is capable of obtaining and performing
employment activity within his limitations, given his work history, transferable skills, age
and education, and given factors pertaining to job availability,; upon this point the SHO |
relied upon the vocational expert report.

{48} Upon a thorough review of the record and consideration of the parties'
arguments, we agree that the commission did not abuse its discretion in relying on the
Querry and Richetta reports, and we disagree with relator's contention that the magistrate
impermissibly attributed certain reasoning to the commission that the commission itself
did not explain in its order. For these reasons, relator's first objection is overruled.

{19} In his second objection, relator argues that the magistrate made a mistake
of law in concluding that the Richetta report and the O'Conner vocational report are
compatible and constitute some evidence to support the commission's order. Relator
argues that while O'Conner stated that relator has transferable skills, this is incorrect
because Richetta found that relator's moderate psychological impairment impairs his
social functioning, concentration, and ability to perform under stress. Relator contends
that the vocational report impermissibly relies upon transferable skills that relator no
longer retains. However, neither Richetta nor any other professional stated that relator no
fonger retains any transferable skills; Richetta merely opined that certain skills - social
functioning, concentration, and performance under siress — have been diminished.
O'Conner took this fully into account in performing her analysis. The vocational report is
"some evidence" upon which the commission could rely; therefore, we find no error in the

magistrate's analysis of this point and overrule relator's second objection.
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{§110} In his third objection, relator argues that the magistrate erred in finding that
the Querry report constitutes some evidence. According to relator, the Querry report is
ambiguous because in it Querry states that he ignored any pre-injury baseline impairment
when, in fact, there is no evidence that relator had any pre-injury baseline impairment.
The magistrate concluded that when an expert states that he is ignoring something that
does not in fact exist, this does not make the report ambiguous, nor does it call into
question the reliability of the report. We agree. Relator makes no new argument on this
point. Relator does not explain, and we are unable to divine, how an expert's ignoring a
fact that turns out not to be present anyway constitutes an ambiguity or other defect in the
report. Accordingly, we overrule relator's third objection.

{J11} Having undertaken an independent review of the record, we find that the
magistrate has properly determined the facts and the applicable law. Accordingly, we
overrule relator's objections, we adopt the magistrate's decision as our own, including the
findings of fact and conclusions of law contained therein, and we deny the requested writ

of mandamus.

Objections overruled,
writ of mandamus denied.

BROWN, .J., concurs.
TYACK, J., dissents.

TYACK, J., dissenting.

{912} | respectfully dissent.

{4113} I do not see how the commission can rely upon both a report which finds a
claimant to be 30 percent impaired (Richetta report of March 27, 2008) and a report which

finds a claimant to be only three percent impaired (Querry report of February 19, 2008).
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The Querry report finds no work restrictions. The Richetta report finds that significant
restrictions exist, namely that Marlon Ferguson "can work only in a sefting with few social
demands and where he would not have to engage in rapid decision making. His
depression reduces his ability to process information quickly."

{14} Drs. Richetta and Querry seem to be describing two different people. Only
one c¢an be right. The commission should have made a factual determination as to who
was credible.

{q15} If the report deemed credible is that of Dr. Richetta, then a more detailed
analysis of the vocational factors, commonly called Stephenson factors, should be made.
State ex rel. Stephenson v. Indus. Comm. (1987), 31 Ohio St.3d 167. | would grant a
limited writ of mandamus to compel the commission tc make the determination as to
credibility and then to adjudicate the merits of Marlon Ferguson's application in light of

that determination. Because the majority does not do so, | respectfully dissent.
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APPENDIX
IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT
State of Ohio ex rel. Marlon R. Ferguson,
Relator,
V. : No. 08AP-902

National Machinery, Farmland Foods, Inc., : (REGULAR CALENDAR)
and Industrial Commission of Ohio,

Respondents.

MAGISTRATE'S DECISION

Rendered on July 30, 2009

Gallon, Takacs, Boissoneault & Schaffer Co., L.P.A., and
Theodore A. Bowman, for relator.

Law Offices of Margelefsky & Mezinko, L.LC, and Vincent S.
Mezinko, for respondent Farmland Foods, Inc.

Richard Cordray, Attorney General, and John R. Smart, for
respondent Industrial Commission of Ohio.

IN MANDAMUS

{12} In this original action, relator, Marlon R. Ferguson, requests a writ of

mandamus ordering respondent Industrial Commission of Ohio ("commission") to
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vacate its order denying him permanent total disability ("PTD"} compensation, and to
enter an order granting said compensation.

Findings of Fact:

{913} 1. On July 7, 1991, relator injured his lower back. The industrial claim
(No. L80479-22) is allowed for "lumbar strain; aggravation of pre-existing spondylolysis
and spondylolisthesis of L5-S1." On October 5, 1999, relator again injured his lower
back. The industrial claim (No.- 99-540008) is allowed for "sprain lumbosacral,
aggravation of L3-4, L4-5, L5-S1 spondylolisthesis; aggravation of L3-4, L4-5, L5-51
disc degeneration; dysthymic disorder; L1-L.2 displacement.”

{14} 2. On December 12, 2007, relator filed an application for PTD
compensation. In support of his application, relator submitted a report dated September
14, 2007 from treating psychologist Marcia Ward, Ph.D. In her report, Dr. Ward opined.

With regards solely to the severity of psychological
symptoms, specifically his depression, it is my opinion that
his depression is intertwined and linked to his physical
limitations and the chronic pain that stems from his work
injury on October 5, 1999. As long as his pain continues and
his physical abilities remain impaired (and worsening), Mr.
Ferguson's depression will persist. At times | would expect
his depression to be more severe that [sic] at other times
given his pain levels and limitations. His depression
significantly affects his ability to tolerate frustration, prevents
him from interacting consistently and appropriately with
others (even his own wife and family) and further eats away
at the minimal amount of self-worth he still possesses.
Finally, the depression Mr. Ferguson experiences prevents
him from consistently carrying out any type of work duties
and thus interferes significantly with his daily life. It is
therefore my opinion that Mr. Ferguson's dysthymia renders
him permanently and totally disabled.
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{15} 3. in further support of his application, relator submitted a report dated
August 23, 2007 from Jeffrey F. Wirebaugh, M.D., which stated:

Marion [sic] R. Ferguson was evaluated on August 23, 2007
for an opinion as to whether he is permanently removed from
his former job as a laborer in a meat packing factory and
what his physical restrictions and functional limitations are.
The claimant was working for Farmland Foods when he was
injured. He tells me that this is a meat packing facility. He did
a variety of jobs all very physical. He lifted boxes of hams
weighing 60 to 80 pounds and did other tasks that involved
lifting, squatting, climbing and being on his feet all day.

E

Due to the impairments from his allowed conditions the
claimant is limited to sedentary activity. He can lift a
maximum of 10 pounds. He cannot lift this on a frequent or
repetitive basis. He can do no activity that requires bending,
twisting or turning. He cannot squat, kneel, crawl or climb.
He cannot maintain any one position for more than half an
hour without being allowed to change positions. He cannot
operate any foot pedals or controls with his lower
extremities.

The limitations and resfrictions in the claimant's activity is
based on the impairments which result from his allowed
physical conditions of lumbosacral sprain, aggravation of
spondylolisthesis at L3-4, L4-5, and L5-S1, aggravation of
disc degeneration at 13-4, L4-5 and L5-81 and L1-2
displacement. We did not consider the allowed psychological
conditions in our opinion.

In my opinion the significant restrictions and limitations
cause him to be unable to return o his former position as a
laborer at Farmland Foods. This was a job that required him
to be able to do heavy and unrestricted physical labor.
{916} 4. Under the education section of the PTD application, relator indicated

that the 11th grade was the highest grade of school he completed and this occurred in
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1973. He has not received a cerificate for passing the General Educational
Development (GED) test. He has not been to a trade or vocational school.

{9117} Among other information sought, the application form posed three
questions: (1) "Can you read?” (2) "Can you write?" and (3) "Can you do basic math?"
Given the choice of "yes," "no" and "not well," relator selected the "yes" response to all
three queries.

{18} 5. The PTD application form also asks the applicant to provide
information regarding his work history. Relator stated that he was employed as a
"laborer" for respondent Farmland Foods, Inc. ("employer"}, from October 1999 to
November 2002.

{919} From April 1894 to November 1998 and July 1988 to January 1992, relator
was employed as a "laborer” for a company that performs "machine manufacturing.” He
was employed as a "security guard” during 1999. He was self-employed as an "auto
mechanic/wrecker operator” from 1973 to 1999.

{20} The application form also asks the applicant to describe the basic duties of
each job he has listed. Relator completed this information on the application.

{921} 6. On January 24, 2008, at the request of the employer, relétor was
examined by Joseph Marino, M.D. In his eight-page narrative report, Dr. Marino opined:
* * * [Blased on the patient's account of activities and
observations made during my assessment, it is also
apparent that Mr. Ferguson retains physical capabilities. He
can drive a vehicle for at least 40 minutes, ambulate up to 20
minutes with a cane, and sit at least 30 minutes in a
standard chair. He has full use of his upper extremities and

communication abilities. It is, therefore, my professional
medical opinion that Mr. Ferguson is not permanently and
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totally disabled as a result of the allowed conditions of his
workers' compensation injury claim.

L

* * * Mr. Ferguson is capable of doing sedentary work with
appropriate restrictions. Restrictions should include no lifting
more than 10 pounds, no work below hip level or above
shoulder level, no pushing/pulling with greater than 10
pounds of force, no reaching beyond arms length, no
climbing steps or ladders, and no repetitive twisting to his
right or left. In addition, Mr. Ferguson should have freedom
to sit or stand and change position as needed. Without
additional conditiching, Mr. Ferguson's workday should be
limited to 4 hours per day and 20 hours per week.

* k¥

In my opinion, for Mr. Ferguson to successfully return to the
work place, | believe he would benefit from a conditioning
program to improve endurance and ability fo perform
positional transfers.

{§i22} 7. On February 16, 2008, at the request of the employer, relator was
examined by psychologist Mark Querry, Ph.D. [n his 12-page narrative report, Dr.
Querry wrote:

Impairment Percent: Under the AMA Guide Fifth Edition,
Table-4 classification of impairment due to mental and
behavioral disorders, the classes of impairment percentages
have been noted above. The impairment percent of mental
health functioning is presented below. This opinion is limited
to impairment factors only and are stated in a whole number
as impairment to the whole body.

The reader should keep in mind that the intent of an
evaluation of this nature is not to base the impairment on the
severity of the allowed condition(s} themselves, but instead
to derive the percentage of impairment relative to the effects
on aspects of adaptive daily functioning as the result of the
allowed condition(s). Pre-injury baseline impairment of daily
functioning has been attempted to be excluded from
consideration of estimates of impairment from a
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psychological point of view and hence, the nef effect of his
psychological impairment is addressed, based solely on his
industrial injury.

Overall, the total percentage of whole person impairment
based on the allowed psychological condition in this claim
from a purely psychological point of view is 3% at this point
in time. His overall functioning from a psychological point of
view, based upon the indices above, is relatively good. What
the injured worker outwardly presents, and is easily
observed, is frustration from not being able to work.
Fortunately though, he is able to be employed.

* Kk Kk

No work resftrictions, relative to his claim allowance, are
recommended. While he reporied strained concentration
when bored, this is an artifact of something other than his
claim, even though it may be a safety liability in general.
Other than that, his energy level, motivation, social skills,
memory functioning, cognitive processing and decision-
making are adequate for remunerative employment. This
gentleman has a very strong and well developed work ethic.

(Emphases sic.)
{9123} 8. On March 17, 2008, at the commission’s request, relator was examined
by Paul J. Eby, M.D. In his five-page narrative report, Dr. Eby opined:

* * * [T]he whole person impairment rating for all of the
allowed physical conditions in both of his claims is 27%.

*** Mr. Ferguson is capable of only sedentary level activity,
with occasional walking of short distances with a cane, being
able 1o sit and stand ad lib, and no climbing of stairs.
{f24} 9. On March 17, 2008, Dr. Eby completed a physical strength rating form.
On the form, Dr. Eby indicated by his mark that relator is capable of "sedentary" wark.

For further limitations, Dr. Eby wrote: "Intermittent sit/stand as tolerated, limited walking

with a canel[,] no climbing.”
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{125} 10. On March 21, 2008, at the commission's request, relator was
examined by psychologist Raymond D. Richetta, Ph.D. In his seven-page narrative
report, Dr. Richetta opined: |

Discussion

The following is a summary of the Claimant's functional
capacity in various domains of behavior:

* ok &

B) Social functioning: He socializes with fwo friends but is
otherwise not social. He is not involved in community
groups. He has lost most of his social interest. The Claimant
has a moderate impairment in social functioning due to the
aliowed psychological condition alone.

C) Concentration, persistence and pace: He described his
concentration as mildly reduced. He tried to build model
cars, started three, finishing none. He has difficulty focusing
on television programs. He said he makes an effort while he
is driving. He has a moderate impairment in concentration,
persistence, and pace due to the allowed psychological
condition alone.

D) Adaptation to stress in work/work-like settings: He feels
stressed most of the time. He said he can be irritable easily.
He feels "cranky and short-tempered." He sometimes
verbalizes his opinion to the television, when watching a
program. The Claimant has a moderate impairment in
adaptation to stress in work-like settings due to the ailowed
psychological condition alone.

* k %

Opinion

* x K

The evaluation finds the allowed psychological condition,
Dysthymic Disorder, to have reached maximum medical
improvement. This opinion is based on the following
evidence:



No. 0BAP-902 14

¢ The Claimant has had psychological/psychia-
tric treatment including individual
psychotherapy since 2004; he also takes
psychotropic medication

o The Claimant's psychological symptoms
continue, including mild to moderate
depressive symptoms

e The Claimant's psychological symptoms are
likely to continue at current levels for the
foreseeable future in spite of continued
psychological/psychiatric intervention

*** What is the percentage of permanent impairment arising
from each of the highlighted allowed conditions in each
claim? If there is none, please indicate.

The evaluation finds the allowed psychological condition,
Dysthymic Disorder, to be a Class 3, Moderate impairment,

corresponding to a 30% impairment of the whole person
(AMA #4, Chapter 14, text, page 301; AMA #5, Chapter 14).

k kK

(Emphasis sic.)

{926} 11. On March 21, 2008, Dr. Richetta completed a form captioned
"Occupational Activity Assessment],] Mental & Behavioral Examination.” On the form,
Dr. Richetta indicated by his mark: "This injured worker is capable of work with the
limitation(s) / modification(s) noted below.”

{927} Below the above language, in his own hand, Dr. Richetta wrote:

He can work only in a setting with few social demands, and
where he would not have to engage in rapid decision
making. His depression reduces his ability to process
information quickly.

{928} 12. Much earlier, on August 31, 2006, some 15 months prior to the filing

of the PTD application, relator was examined by psychologist Anthony M. Alfano, Ph.D,,
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at the request of the Ohio Bureau of Workers' Compensation ("bureau”). In his five-
page narrative report, Dr. Alfano opined:

[One] QUESTION: Has the injured worker reached a
treatment plateau that is static or well stabilized, at which no
fundamental, functional or psychological change can be
expected within reasonable medical probability in spite of
continuing medical or rehabilitation procedures (maximum
medical improvement)? Include rationale for your decisions.

ANSWER: One of the reasons given why he is depressed is
that he is no longer able to engage in his pre-injury activities.
The patient informed me that he wants to return to work. He
and his psychologist, Dr. Ward, have begun to discuss
vocational alternatives. However, as these discussions take
place, it would be my hope that over the next six months he
may identify a job in which he can engage and return to
work[.] Since he desires to return to work, | feel that he has
not yet reached MMI.

[Two] QUESTION: Can the injured worker return to his
former position of employment? If yes, are there any
restrictions or modifications?

ANSWER: No. This patient has had a lifting injury. He has
had two surgeries and he still has pain in the lumbar area.
He has had a fusion with rods and has two cages and can
no longer bend the way he did in the past. So physically, he
can not perform the type of labor that he has done in the
past when he was working. Because of his inability to
engage in this type of work, he became depressed.

[Three] QUESTION: Please provide a summary of any
functional limitations solely due to the psychological
condition {s) in this claim(s). in other words, please indicate
the type of work the injured worker can perform and
supportive rationale for your opinion.

ANSWER: The patient is depressed. The depression stems
from the fact that he can no longer engage in pre-injury
activities. He and his wife do not even sieep together and
have not had normal sexual activity for four to five years. it is
my hope that he and his psychologist will be able to identify
a job which he can do, and that after he returns to work, he
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will feel better about himself and the depression level will
lower. Also, working will increase his mood because he will
begin to feel that he has a purpose in life, and this will also
lesson his depressive feelings.

{929} 13. On March 28, 2007, some eight months prior to the filing of the PTD
application, relator was examined by Harvey A. Popovich, M.D., at the bureau's request.
Dr. Popovich did not examine relator for the dysthymic disorder. In his five-page
narrative report, Dr. Popovich opined:

| accept the allowed conditions of this claim and in response
to your specific guestions it is my independent medical
opinion, based upon the history Mr[.] Ferguson provides of
his injury and subsequent treatment as well as his current
physical examination and review of the medical records
made available that he has, with respect to the allowed
physical conditions in this claim, reached maximum medical
improvement[.] More than seven years have elapsed since
the date of injury and it has been more than 15 months since
his most recent back surgeryf.] Consequently, it is my
opinion that he has reached a treatment plateau that is well
stabilized[.] No fundamental functicnal or physiologic change
is anficipated with reasonable medical probability in spite of
continuing medical, surgical, or rehabilitative procedures| ]

It is my independent medical opinion that Mr[.] Ferguson is

unable to return to his former position of employment, which

he describes as heavy and manual in nature[] It is my

opinion that he is capable of returning to work with

restrictions[.]

{930} 14. The employer requested a vocational evaluation from VocWorks.

Vocational expert Denise O'Conner prepared a ten-page narrative report dated May 19,
2008. The O'Conner report stated in part:

Transferable Skills Analysis:

The Oasys was used to analyze the claimant's transferable
skills. The Oasys is a computerized tool that produces a



No. 08AP-902
sample of jobs in which a person has transferable skills
based on their education, work history, and capabilities.

The claimant's jobs were coded by the Dictionary of
Occupational Titles as follows: '

Work Title DOT Titles il
Security Guard Security Guard o
Tow Truck Operator Warehouse bl
Production Machine Tender Machine Operator il
Engine-Lathe Operator Engine Lathe Operator  ***
Hand Packager Meat Packer e
Wrecker Operator Wrecker Operator e

The determination of the DOT code is based on a
combination of the job title and the listed job tasks. Not all
jobs will have a direct translation to DOT job fitles. In this
case, the coding is based on the job tasks and job title.
Physical demand of the job can also be included if the
physical demand of the job is an essential function of the job.

The claimant's work history is categorized as semi-skKilled in
nature. The majority of the medical report [sic] were of the
opinion, Mr. Ferguson was capable of work which falls in the
sedentary range for worker strength. Therefore, the TSA was
performed using sedentary strength based on M.
Ferguson's past work.

% K Kk

The Oasys provides several levels of transferability. The first
level of transferability, closest match/closest transferability
level, is defined as jobs that include the same work activities
in the same industries that a person has performed in the
past.

The good match/good transferability category would include
jobs that are similar in work activities and similar industries
of jobs that a person has performed in the past. in this
category, a person would have most of the skills to do the
job and may or may not need some training to master the
job.

The fair match/fair transferability category is defined as the
work activities and industries being less similar than the
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good match. In this category, the person will need some
training to master the job.

The potential match/potential transferability category is
defined as a person having little to no skills to do the job, but
based on their past experiences would be a good candidate
to be trained for the job which is usually accomplished with
on-the-job training.

In the claimant's case the TSA produced 11 matches in the
good category, 61 position presented in the fair category and
62 potential positions.

Transferability skills include:

Ability to drive

Stable work history

Ability to learn new skills based on past work history
Ability to secure employment

Ability to:

Perform repetitive work

Dealing with people

Afttain precise limit and tolerances
Follow specific instruction
Performing Under Stress

Making Judgments and Decisions

Additionally, the claimant would be capable of unskilled and
semiskilled work. Unskilled and semiskilled work does not
necessarily require a person to have prior experience or
transferable skills to be considered a candidate for the job.
The job is learned through short-term on-the-job training.
Short-term is defined as 1 to 90 days. Examples of these
types of jobs would be telephone solicitor, appointment
setter, information clerk, cashier, and bench assembly.

Discussion:

The maijority of the medical and psychological reports review
opined Mr. Ferguson was capable of employment. The
medical reports documented he could become employed in
a sedentary capacity for worker strength. The maijority of
psychological report also indicated he could become
employed and that his psychological condition did not

18
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preclude employment. His Therapist, Marcia Ward, Ph.D.,
opined he would not be employable based on his Dysthymia.

Mr. Ferguson did not graduated [sic] from high school. His
PTD documented he can read, write and compute basic
math. Mr. Ferguson reported in a case management initial
report dated 11/12/03, he did not find a need for obtaining
his GED. In a vocational plan dated 12/31/03, the writer
documented Mr. Ferguson was willing to obtain his GED.
Buft, his case was later closed as he decided he did not want
to participate in job search services.

Mr. Ferguson participated in a vocational evaluation on
11/04/03. The testing completed indicated he has a high
school reading level. Mr. Ferguson's academic scores
indicated he would very likely be successful in short-term
training.

In order to increase his ability to obtain employment, Mr.
Ferguson would benefit from completing his GED and
possibly short-term computer training. This type of training
can be obtained in many state and local agencies and would
increase the claimant's employment option in the sedentary
range for worker strength.

Ohio Labor Market Information

According to the Ohio Department of Job and Family
Services Bureau of Labor Market Information, the following
positions within Mr. Ferguson's labor market, shows growth
through the year 2010.

Telemarketers show an annual growth of 16% through the
year 2010.

Security Guard/Monitor shows an annual growth of 36%
through the year 2008[ ]

Dispatcher shows an annual growth of 15% through the year
2110 [sic][.]

Opinion:

19



No. 08AP-902 20

Based on the information available to this specialist, and
considering the allowed conditions of the claims, it is this
specialist's opinion, based on the claimant's education,
physical abilities, skills, age and prior work experience, that
the claimant is capable of sustained remunerative
employment.

{931} 15. Following a June 9, 2008 hearing, a staff hearing officer ("SHO")
issued an order denying relator's PTD application. The SHO's order explained:

All medical reports and evidence contained in the Industrial
Commission file, as well as the evidence and arguments
presented at hearing, . were reviewed, considered and
evaluated. This is based particularly upon the reports of Dr.
Marino (01/24/2008), Dr. Eby (03/17/2008), Dr. Wirebaugh
(08/23/2007), Dr. Popovich (03/29/2007), Dr. Querry
(02/16/2008), and Dr. Richetta (03/21/2008).

The injured worker is a 52 year old male with an 11th grade
education and a work history consisting of work as a laborer,
security guard and work as an auto mechanic wrecker
operator.

His first industrial injury occurred on 07/07/1991 when he
was lifting a tote box off of a cart, setting it down on the floor
and he fell. The injured worker received conservative
treatment for the allowed condition in that claim.

The second industrial injury occurred on 10/05/1999 when
he was lifting a box at work and felt a twinge in his right
back. This claim has been treated with two surgeries
consisting of a ray and cage and transverse process fusion
at L5-S1 on 02/14/2003 and a discectomy and anterior
lumbar interbody fusion with Cougar cages at 1.3-4 and L4-5
and posterior instrumentation to further stabilize the spine on
11/21/2005. He has also undergone Pain Management and
receives epidural steroid injections for management of the
allowed conditions in his claim. Injured worker has not
worked since November 25, 2002.

Injured worker has been examined by a number of doctors
regarding the allowed physical conditions in his claim. The
most recent examination was performed by Dr. Marino on
January 24, 2008. Dr. Marino recorded injured worker's work
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history, as well as history of injury and performed an
examination of injured worker. He noted injured worker's
ongoing complaints and that injured worker's symptoms
increase with walking, bending, squatting and sitting and that
he uses a cane while walking about eighty percent of {the]
time. Dr. Marino noted injured worker's daily activity which
included dressing on his own, feeding his four Great Danes,
putting corn out in free cages for squirreis. He also noted
that in warmer weather, injured worker is able to pick up
after his dog with a long handled pooper scooper. He is able
to mow his fawn on a sit-down mower in increments of about
20 to 30 minutes. Injured worker was recently able to build
models buf had recently lost interest. Dr. Marino noted that
injured worker was able to get out of the house a couple of
times a week and drive about three times a month to see his
psychologist. Injured worker visits with Dr. Lakshmipathy, his
Pain Management Specialist, two times per month and goes
approximately two times a month to the pharmacy. His [sic]
visits friends for 15 to 30 minutes a couple of times per week
and injured worker indicated to Dr. Marino that he can drive
for about forty minutes, walk for about 20 minutes and sit in
a comfortable chair for about 30 minutes.

Dr. Marino opined, based upon the history, examination and
review of medical records, that although injured worker is
substantially limited in his physical capabilities as a result of
chronic leg and back pain related to the allowed conditions in
this claim, he is capable of doing sedentary work with
restrictions. Said restrictions include no lifting more than 10
pounds, no work below hip level or above shoulder level, no
pushing, pulling with greater than 10 pounds of force, no
reaching beyond arm length, no climbing steps or ladders
and no repetitive twisting to his right or left. He should also
have the freedom to sit or stand and change position as
needed. Dr. Marino also indicated that without additional
conditioning his work day should be limited to four hours per
day and 20 hours per week. Dr. Marino further indicated that
injured worker would benefit from a conditioning program to
improve his endurance and ability to perform positional
transfers. Therefore, based upon the report of Dr. Marino,
which is found persuasive, the Staff Hearing Officer finds
that when only the impairment from the allowed physical
conditions is considered, the injured worker is capable of
returning to sedentary-type employment.
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Pursuant to the finding York v. Industrial Commission (2002),
Ohio 6101, the Staff Hearing Officer finds that injured
worker's requirement that there be a sit/stand option and that
he be limited to part-time work is not preclusive of his ability
to perform sustained remunerative employment. The Gourt
has found that part-time work still consists of sustained
remunerative employment (See also State ex rel. Toth v.
Industrial Commission {1997}, 80 Ohio St. 3d 360).

The findings of Dr. Marino are echoed in the report of Dr.
Eby, dated 03/17/2008, in which he found that injured worker
would be capable of performing sedentary level activity with
occasional walking of short distances with [a] cane, able to
sit/stand and limited or no climbing of stairs. Dr. Wirebaugh's
report, dated 08/23/2007, also indicated that injured worker's
activity would be limited to sedentary activity when the
allowed conditions in his claim were considered. Therefore,
based upon the reports of Doctors Marino, Eby and
Wirebaugh, which are found persuasive, this Staff Hearing
Officer finds that when only the impairment arising from the
allowed physical conditions is considered, the injured worker
is capable of returning to work in a sedentary capacity.

In regard to the allowed psychotogical condition in this claim,
Dr. Querry performed an examination of the injured worker
on 02/16/2008. Dr. Querry noted injured worker's daily
activities and indicated that he had a daily impairment
between zero and five percent. His impairment in terms of
concentration was found to be in between a zero to five
percent. He was able to maintain focus and conversation.
His mental pace and persistence when coghnitively
processing were very good. In terms of adaptation, Dr.
Querry found a level of impairment between zero and five
percent. In terms of social functioning, Dr. Querry found that
injured worker was able to tolerate groups of people and
crowds without emotional distress. He found a zero to five
percent impairment in that function. Dr. Querry opined given
the allowed conditions in this claim, that injured worker has
no work restrictions relative to the psychological condition in
this claim. He found injured worker's energy level,
motivation, social skills, memory functioning, cognitive
processing and decision making adequate for remunerative
employment. Injured worker was found to have a very strong
and well-developed work ethic.
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Dr. Richetta aiso examined injured worker on 03/21/2008
regarding the allowed psychological conditions in this claim.
Dr. Richetta recorded many of the same activities of daily
living and also pointed out that injured worker's ability to
engage in household tasks is reduced by his physical
limitations, not his psychological conditions. He, too, found a
mild impairment in terms of injured worker's activities of daily
living due to the allowed psychological conditions alone. Dr.
Richetta found a moderate impairment in regard to injured
worker's ability to socially function, concenirate and adapt {o
siress and work-like setting. Dr. Richetta found injured
worker's ability to return to work was limited by a need to
work only in a seiting with few social demands and where he
would not have to engage in rapid decision making. His
depression was found to reduce his ability to process
information quickly.

Also found persuasive is the report of Dr. Alfono [sic], dated
08/31/2008, to the extent that he found that injured worker's
depression stems from the fact that he can no longer engage
in pre-injury activities. He noted "it is my hope that he and
his psychologist will be able to identify [a] job which he can
do, and that after he returns to work, he will feel better about
himself and the depression level will lower. Also, working will
increase his mood because he will began [sic] to feel that he
has a purpose in life, and this will also lessen his depressive
feeling.”

Therefore, based upon the reports of Doctors Richetta,
Querry and Alfono [sic], which are found persuasive, the
Staff Hearing Officer finds when only the impairment from
the allowed psychological conditions is considered, the
injured worker is capable of returning to work consistent with
the restrictions.

The Staff Hearing Officer finds that when injured worker's
level of medical impairment is considered in conjunction with
his non-medical disability factors, the injured worker is
capable of sustained remunerative employment and is not
permanently and totally disabled.

The Staff Hearing Officer finds that the injured worker's age
of 52 is found to be a vocational asset regarding his potential
for return to work. Individuals of the injured worker's age
generally continue to be productive in the workforce for
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many years, they have more than sufficient time to acquire
new skills at least on an informal basis, such as through
short-term or on-the-job fraining which could enhance his re-
employment potential. While the injured worker does not
posses a high school diploma or its equivalent, he did
complete the 11th grade and according to his I1C-2
Application is able to read, write and perform basic math
functions. The Staff Hearing Officer notes that any deficiency
[ilegible] level of formal education that injured worker has
had did not [illegible] injured worker from obtaining and
successfully performing the jobs [illegible] up his work
history.

Furthermore, a vocational evaluation was performed on
05/19/2008 of injured worker's file. The Oasys computerized
tool was used to analyze injured worker's transferable skills
based upon his previous work history and activities
performing those jobs. Injured worker's work history was
categorized as semi-skilled in nature. The vocational
evaluation indicated that injured worker has transferable
skitls, including ability to drive, stable work history, ability to
learn new skills based on past work history, ability to secure
employment, ability to perform repetitive work, deal with
people, obtain precise limits and tolerance, follow specific
instruction and perform under siress, and make judgements
and decisions. According to the vocational evaluation, it also
indicated that injured worker would be capable of unskilled
and semi-skilled work. Examples of such jobs would be
telephone solicitor, appointment setter, information clerk,
cashier and bench assembly. The injured worker previously
participated in a vocational evaluation on November 4, 2003
at which time testing was completed and indicated that [the]
injured worker had a high school reading level and his
academic scores indicated he would be very successfui in
terms of short term training. VocWorks evaluation indicated
that injured worker would benefit from completing his GED
and possible short term computer training. Other positions
available to injured worker given restrictions in his claim
include telemarketing, security guard monitor and
dispatcher.

The Staff Hearing Officer notes that injured worker was
recently referred for a vocational rehabilitation program
through the Bureau of Workers' Compensation. At the time,
injured worker was found not feasible, in part due to injured
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worker's motivation being "unclear”. Dr. Ward, the injured
worker's treating psychologist, also did not feel that injured
worker would benefit from vocational rehabilitation services.
However, the Staff Hearing Officer finds that the injured
worker is currently vocationally qualified to obtain and
perform employment activity within the injury-related physical
and psychological limitations set forth by the above-
mentioned doctors. The vocational assessment report of
Denise O'Conner from VocWorks is relied upon in making
this finding. In addition, the Staff Hearing Officer finds that
when injured worker's age and education are considered, the
injured worker has had the capacity and retains the capacity
to acquire new news [sic] skills, at least informally, that could
widen the scope of employment options available to him and
stili could.

Therefore, the injured worker has the residual functional
capacity to perform sedentary work activity, as described by
Doctors Richetta, Querry, Marino, Eby, and Wirebaugh,
when only the impairment arising from the allowed
conditions is considered, because he had the capacity for
the years since his departure from the workforce to acquire
new skills, at least informally, had he so desired and
because he retains the capacity when his age, education
and intellect are considered, the Staff Hearing Officer finds
that the injured worker is capable of sustained remunerative
employment and is not permanently and totally disabled.
Accordingly, the IC-2 Application, filed 12/12/2007, is
DENIED.

(Emphasis sic.)

{f132} 16. On August 14, 2008, the three-member commission mailed an order
refusing relator's request for reconsideration of the SHO's order of June 9, 2008.

{33} 17. On October 14, 2008, relator, Marlon R. Ferguson, filed this
mandamus action.

Conclusions of Law:

{§34} Three issues are presented: (1) whether the report of Dr. Querry

constitutes some evidence upon which the commission can and did rely; (2) whether it
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was an abuse of discretion for the commission to rely upon the reports of Drs. Querry
and Richetta because allegedly the reports are so inconsistent that the acceptance of
one necessarily precludes the acceptance of the other; and (3) whether the
commission's reliance upon the vocational report of Denise O'Conner is allegedly
"incompatible" with commission reliance upon Dr. Richetta's report.

{35} The magistrate finds: (1) the report of Dr. Querry constitutes some
evidence upon which the commission can and did rely; (2) it was not an abuse of
discretion for the commission to rely upon the reports of Drs. Querry and Richetta; and
(3) the commission's reliance upon the vocational report of Denise O'Conner is not
"incompatible" with commission reliance upon Dr. Richetta's report.

{4136} Accordingly, it is the magistrate's decision that this court deny relator's
request for a writ of mandamus, as more fully explained below.

{437} Turning fo the first issue, the syllabus of Schell v. Globe Trucking, Inc.
{1990), 48 Ohio St.3d 1, states:

A workers' compensation claimant who has proven a work-
related aggravation of a pre-existing condition is not required
to prove that the aggravation is_substantial in order to be
entitled to a determination of the extent of his participation in
the State Insurance Fund.

{938} In Schell, the court states:

The [Ohio Manufactures Association] argues that it would be
unfair to permit even a relatively minor work-related
aggravation of a pre-existing condition fo entitle a claimant to
participation in the fund, since the claimant would then be
entitled to payments based on the full extent of his disability,
including not only the component of his disability
correspending to the work-related aggravation, but also the

component corresponding to his pre-existing condition. See
State, ex rel. Republic Rubber Div., v. Morse (1952), 157
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Ohio St. 288, 47 0.0. 176, 105 N.E.2d 251, a case involving
acceleration of death as a result of a work-related injury.

Because a disability must result from a work-related injury fo
be compensable, R.C. 4123.54, we entertain some doubt as
to whether a compensable disability necessarily includes not
only the component of disability attributable to the
aggravation, but also the component of disability
corresponding to the pre-existing condition. However, that
question is not before us in this appeal, and must await
resolution another day.

But even if it is assumed that the statute provides
compensation for both components of disability, and if it is
further assumed that, as the [Ohio Manufactures
Association] argues, that result is unfair to the employer,
then the appropriate remedy would be the amendment of the
statute by the General Assembly. An injured worker, entitled
to some compensation as a result of a work-related
aggravation' of a pre-existing condition, should not, by
judicial fiat, be deprived of any compensation for that
aggravation simply because the General Assembly, in our
view, may have been overly generous in determining the
amount of compensation.
fd. at 4. (Emphases sic.)

{939} In Mead Digital Sys. v. Jones (1996), 77 Ohio St.3d 30, the Supreme
Court of Ohio refused to revisit its holding in Schell.

{40} Here, citing Schell, relator argues that Dr. Querry erred when he stated:
"Pre-injury baseline impairment of daily functioning has been aftempted to be excluded
from consideration of estimates of impairment.” However, relator then points out that
Dr. Querry "fails to identify any such pre-existing disorder.” (Relator's brief, at 11.)
Relator further asserts, "at no point in the record is there evidence of Refator ever

suffering from a pre-existing psychological or [sic] condition or impairment." Id.

According to relator, Dr. Querry's report is thus "doubly flawed.” Id.
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{941} Here, the commission easily answers relator's argument. Given that Dr.
Querry "identified no adverse psychological history" predating the injury "[t]here is no
negative 'pre-injury baseline’ {o ignore." (Respondent's brief, at 8.)

{742} Whether or not Dr. Querry has correctly stated the law in his report is
largely irrelevant given that the alleged legal proposition being challenged by relator
here had no impact on Dr. Querry's evaluation of relator.

{943} In short, contrary to relator's argument, Dr. Querry's report does constitute
some evidence upon which the commission can and did rely.

{§44} Turning to the second issue, in Stafe ex rel. Frigidaire Div., Gen. Motors
Corp. v. Indus. Comm. (1988), 35 Ohio St.3d 105, the commission's order at issue
simply stated that the decision was based upon the reports of Drs. Kackley and Cherry.
That order granted the claimant an increase in his percentage of permanent partial
disability. In Frigidaire, the court noted that Dr. Cherry's opinion as to the degree of
psychiatric impairment was premised upon both the allowed condition and the
nonallowed condition. However, there was no problem with Dr. Kackley's report which
evaluated for the allowed physical conditions.

| {945} Citing State ex fel, Mitchell v. Robbins & Myers, Inc. (1983), 6 Ohio St.3d
481, the Frigidaire court issued a writ of mandamus ordering the commission to issue
an amended order stating the specific basis for its decision. The Frigidaire court
explained:
* * * If it relied unconditionally on the medical report of Dr.
Cherry, the commission may have abused its discretion.
Thus, the commission's order should have included an

explanation of what evidence, in particular, it relied upon and
of how it arrived at its decision in this case. We would then
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have been able to tell whether the commission had abused
its discretion by relying on improper evidence, namely, the
evidence of "Major Depression, Recurrent” contained in Dr.
Cherry's report.

Id. at 107.

{§46} Citing Frigidaire, relator argues that the commission abused its discretion
by relying upon the reports of Drs. Querry and Richetta. It is difficult to see how
Frigidaire supports relator's position here. There is no contention that either Dr. Querry
or Dr. Richetta considered a nonallowed condition in rendering their opinions.

{9147} Moreover, the Frigidaire case is not about the consistency of relied-upon
reports. Thus, Frigidaire cannot support relator's claim here that the reports of Drs.
Querry and Richetta are so inconsistent that they cannot both be reasonably refied
upon,

{948} Dr. Querry opined that the allowed condition "dysthymic disorder”
produced a three percent impairment and that the condition requires no work
restrictions. Dr. Richetta opined that the "dysthymic disorder” produced a 30 percent
whole person impairment, but did not render relator incapable of work. Dr. Richetta set
forth work restrictions—that the work occur in a "setting with few social demands, and
where he would not have to engage in rapid decision making."

{]49} Again, relator claims that the two reports "are so inconsistent that the

acceptance of either opinion necessarily precludes acceptance of the other” (Relator's

brief, at 14.)
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{§50} It shouid be noted that the commission, through its SHO, found both
reports "persuasive” and further found that relator "is capable of returning to work
consistent with the restrictions.™

{451} In the magistrate's view, the SHO can accept both reports as persuasive
as long as Dr. Richetta's restrictions are considered to be limiting factors of the
determination of residual functional capacity.

{952} Accordingly, relator has failed to show that the commission abused its
discretion by its reliance upon both reports.

{953} The third issue, as noted previously, is whether the commission's reliance
upon the vocational report of Denise O'Conner is allegedly "incompatible” with its
reliance upon Dr. Richetta's report. Relator contends that O'Conner's identification of
“transferable skills" from his work history cannot be relied upon in the nonmedical
analysis because allegedly, based upon Dr. Richetta's restrictions, his skills can no
longer be viewed as viable. This argument lacks merit.

{454} To begin, Dr. Richeita never stated in his report that the dysthymic
disorder has eliminated the viability of the work skills relator has demonstrated. Dr.
Richetta did say that relator "has a moderate impairment in adaptation to stress in work-
like settings due to the allowed psychological condition alone." Clearly, that
assessment does not require the commission to conclude, as relator does here, that the -

work skills relator has demonstrated are no longer viable.
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{955} Accordingly, for ail the above reasons, it is the magistrate's decision that

this court deny relator's request for a writ of mandamus.

/5/ Kenneth W. Macke

KENNETH W. MACKE
MAGISTRATE

NOTICE TO THE PARTIES

Civ.R. 53(D)(3)(a)iii) provides that a party shall not assign
as error on appeal the court's adoption of any factual finding
or fegal conclusion, whether or not specifically designated as
a finding of fact or conclusion of law under Civ.R.
53(D)(3)a)(ii), unless the party timely and specifically
objects to that factual finding or legal conclusion as required
by Civ.R. 53(D)}(3)(b).
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