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L INTRODUCTION

“It is not enough to know that the men applying the standard are honorable and devoted
men. This is a government of laws, not of men***.” - Supreme Ct. Justice William O. Douglas'

The Public Utilities Commission of Ohio (“PUCO” or “the Commission™) is a creature of
statute -- its authority is derived solely from laws drafted by the General Assembly.? The PUCO
lacks the discretion to act in a manner that is contrary to those laws.’

The most important issues before the Court focus on questions of law® which require de
novo review. They are: 1) Did Vectren Energy Delivery of Ohio, Inc. (“Vectren” or “the
Company”) provide newspaper notice of the Stage 2 rates that complied with R.C. 4909.19, and
2) Did the PUCQ in approving a straight fixed variable rate design violate R.C. 4929.02 and
4905.707

The answer to the first question must be no. Vectren and the PUCO’s arguments that the
notice provisions of R.C. 4909.19 were met are mistaken. Subscribers (Vectren’s residential
customers) were not given notice of the substance and prayer of Stage 2 rates. The notice did not
comply with the law, and because of the jurisdictional nature of R.C. 4909.19, the PUCO could
not approve Stage 2 rates. As to the second question; the Court should find that the PUCO did
violate R.C. 4929.02 and 4905.70 when it adopted a straight fixed variable rate design. These

statutes set forth mandatory state policy intended to encourage the development of energy

! Anti-Fascist Refugee Comm. v. McGrath (1951), 341 U.S. 123,177, 71 S.Ct. 624, 95 L.Ed.
817, 857.

2 Canton Storage and Transfer Co. v. Public Util. Comm. (1995), 72 Ohio St.3d 1, 647 N.E.2d
136.

* Time Warner AxS v. Pub. Util. Comm. (1996), 75 Ohio S$t.3d 229, 234, 661 N.E.2d 1097;
Cleveland Electric Hluminating Company v. Pub. Util. Comm. (1996), 76 Ohio 8t.3d 521, 529,
668 N.E.2d 889.

+ QCC Propositions 1, 2, and 4 present questions of law, OCC Propositions 3 and § present
questions of fact.



efficiency in Ohio. The straight fixed variable rate design encourages customers to use gas
because under an almost flat rate, the per unit price of gas decrcases as consumption increases.
This contradicts the intent of the statutes and the PUCO had no authority to approve the rate
design.

The PUCO and Vectren (“Appellees”™) seck to frame these issues as questions of fact, and

matters within the PUCO’s discretion.” (Vectren Brief at 14; PUCO Brief at 7). They are not.

Il ARGUMENT
OCC Proposition of Law 1:
Where A Utility Proposes To Materially Change The Method Of Charging
Customers And Includes The Proposal In Its Application For A Rate Increase
Before The PUCO, It Must Fully Disclose The Proposal In Any Notice Published
Under The Requirements Of R.C. 4909.19,
OCC’s Proposition of Law 1 is directed solely at Stage 2 rates. These rates impose the
second of two increases to customers’ fixed monthly unavoidable charges. Vectren proposed

Stage 2 rates in its application -- with a significantly increased fixed portion of the customer

charge and decreased volumetric rates. However, customers were not notified of the amount of

7 Vectren also seeks to limit the Court’s review of these important issues by asking the Court to
disregard OCC’s Brief for technical defects in the appendix of the brief. Vectren’s request
should be denied. Tt should be noted that the Court’s briefing rules differ from the mandatory,
jurisdictional statutes discussed in this brief, such as R.C. 4909.19, 4903.10, and 4903.13. The
briefing rules are not jurisdictional-—they do not have to be met in order for the Court to have
jurisdiction over the issues. Thus, the Court has the ability to overlook technical defects and
generally will do so where appellants have substantially complied with the rules, as did OCC
here. Sce c.g. The State ex rel. Birdsall v. Stephenson (1994), 68 Ohio St.3d 353, 354, 626
N.E.2d 946; State ex rel. Carver v. Hull (1994), 70 Ohio S1.3d 570, 573, 639 N.E.2d 1175.
Where Appellees are not prejudiced in their ability to file a responsive brief and the Court is not
hindered in its ability to decide the case, even missteps in following the Court’s rules will not
justify dismissing a party’s brief. Appellee claims no prejudice and this Court should not assume
such. Moreover, the Court will not be hindered in its ability to review the case, as OCC has
cured its missteps by filing the related material in this Reply Brief. (See Reply Brief Appx. 1-
73).



the proposed Stage 2 increase in the fixed portion of the customer charges, nor advised of when
the charges would go into effect. Despite these inadequacies, Vectren and the PUCO claim they
have complied with the newspaper notice requirements of R.C. 4909.19.

Appellees allege they have complied either completely or substantially with the notice
provisions.® (PUCO Brief at 19-20; Vectren Brief at 32). They claim the ncwspaper notice need
only alert subscribers that a proposal exists; customers then might inquire into what the proposal
might be. (PUCO Brief at 19; Vectren Brief at 32). Further, Vectren and the PUCO allege there
is no harm to subscribers because OCC, their statutory representative, participated fully in the
proceeding. (PUCQ Brief at 16-19; Vectren Briel at 35).

Appellees’ arguments raise the following questions that OCC will address:

¢ Can the requirements of R.C. 4909.19, to provide newspaper notice to customers,
be met through substantial compliance?

» If substantial compliance is allowable for notice, did Vectren substantially
comply with the provisions of R.C. 4909.19 for newspaper notice to customers?

s Should there be a presumption of harm to customers when they are not fully
informed of the substance and prayer of the application which will have a direct
bearing on the rates they pay for utility service?

e Should OCC’s participation in the proceceding below preclude the Court from
finding harm to residential customers wheo were not given the independent
opportunity to voice their objection?

A. The Requirements Of R.C. 4909.19 For Newspaper Notice To Customers Are
Jurisdictional, Mandatory, And Essential To Public Utility Regulation In
Ohio, Thus Requiring Strict, Not Substantial, Compliance.

In Duff v. PUCO this Court stated that the newspaper notice provisions of R.C. 4909.19

are how the PUCO obtains jurisdiction over a utility’s application. Duff established that these

® OCC’s Brief addressed Appellees’ arguments that they have completely complied with the
newspaper notice provisions. (See OCC Brief at 11-16).

7 Duffv. Pub. Util. Comm. (1978), 56 Ohio St.2d 367, 376, 10 0.0.3d 493, 384 N.E.2d 264.



publication requirements are more than a mere formality.* This principle underlies the Court’s
decision in Commt. Against MRT v. Pub. Util. Comm.® and the Ohio Assn. of Realtors v. Pub.
Util. Comm.” Tn order for the Commission to obtain jurisdiction to approve rate changes, the
requirements for newspaper notice to customers, under R.C. 4909.19, must be met.

Not only are the newspaper notice requirements jurisdictional, but they are also
mandatory. The language is unequivocal. R.C. 4909.19 states that the public utility “*shall’
forthwith publish the substance and prayer” of the application in newspapers. The General
Assembly’s choice of the word “shall” denote that utilities must comply. While substantial
compliance may be appropriate for statutes that are directory and not mandatory, substantial
compliance is not appropriate for the mandatory jurisdictional requirements of R.C. 4909.19.

Moreover, the newspaper notice provisions underlie the core of Ohio regulation -
utilities may seek rate increases from the PUCO but only if customers are adequately informed
and can participate in such proceedings. Participation is afforded through notice -- but the
opportunity to be heard is but an empty promise if one is not informed of the issues in contention
and can not make a decision as to whether to challenge or object. Notice of the substance of the

utility’s proposal is the condition precedent to utilities enjoying the right to increase rates.

§ Appellees, however, seck to downplay Duff by characterizing Duff as dicta or a “gratuitous
observation.” While OCC disputes this characterization, the Court need not resolve this
question. For even if the statements in Duff ave “dicta,” they should be followed. Generally,
dicta can be relied upon because it is “frequently, and indeed usually correct” and though such
passages are not essential to deciding the case, it “is often extremely useful to the profession.”
Black’s Law Dictionary (8" £d. 2004) 485 (citation omitted.). Duyffis persuasive and reliable.
Its accuracy is not being disputed. The Court’s statements have not been challenged or
overruled. It should guide the Court here in determining whether the newspaper notice of R.C.
4909.19 can be met by substantial compliance.

? Commt, Against MRT v. Pub. Util. Comm. (1977), 52 Ohio St.2d 231, 6 0.0.3d 475, 371
N.E.2d 547.

W Ohio Assn. of Realtors v. Pub. Util. Comm. (1979), 60 Ohio $t.2d 172, 14 0.0.3d 409, 398
N.E.2d 784.



The newspaper notice provisions of R.C. 4909.19 are comparable to the notice
requirements under R.C.4903.10 and 4903.13, for appeals from the PUCO to the Cowrt." The
requirements of those statutes vest jurisdiction like R.C. 4909.19. They are also mandatory, like
the notice under R.C. 4909.19. They are based upon the notion of fairness to all parties involved
in an appeal.” They confer rights by statute. The exercise of those rights is conditioned upon
complying with the accompanying mandatory requirements.” Parties must strictly, not
substantially, comply with the jurisdictional requirements of notice under R.C. 4903.10 and
4903.13. (PUCO Brief at 29; Vectren Brief at 12). Likewise, because of the similar nature of
newspaper notice under R.C. 4909.19, the Court should require strict, not substantial,
compliance.

B. Vectren Did Not Substantially Comply With The Mandatory Notice
Provisions Of R.C. 4909.19.

If this Court, notwithstanding QCC’s arguments, determines that the newspaper notice of
R.C. 4909.19 need not be strictly complied with, it should nonetheless find that Vectren has
failed to show substantial compliance. As this court has noted, the newspaper notice
requirements are not unreasonable.” They need not contain minute details. Nonetheless,

substantial compliance though must mean more than mentioning that a proposal exists. While

" Newspaper notice requirements, however, are directed to subsctibers of the utility, and the
sufficiency of notice must be judged in relation to those individuals. The only notice of Stage 2
rates was the statement made by Vectren that it “proposes changes to the rate design for Rate
310*** and Rate 315 *** that initiate a gradual {ransition to a straight fixed variable rate for
distribution service.” (See OCC Supp. at 124-125).

12 See City of Cincinnati v. Pub. Util. Comm. (1949), 151 Ohio St. 353, 376-377, 39 O.0. 188,
86 N.E.2d 10.

P 1d. at 377.
1% Ohio Assn. of Realtors v. Pub. Util. Comm. (1979), 60 Ohio St.2d at 176, 398 N.E.2d at 786.



such an interpretation was consistent with original language in G.C. 614-20," the language was
not retained in subsequent rewrites. Instead, the newspaper notice language changed to its near
present form, in 1929, requiring the utility to publish the “substance and prayer” of the
application.'®

Vectren and the PUCO ignore the General Assembly’s revisions requiring a utility to
convey the “substance and prayer” of the proposal thus rendering the words superfluous. If
mention of & proposal were sufficient to comply with R.C. 4909.19, the General Assembly would
not have amended the law and enacted words requiring the utility to publish the “substance and
prayer of the proposal.” They would have merely left the prior words in place and a utility
would only have to convey that a proposal has been made. Vectren and the PUCO would have
the Court render the words “substance and prayer of the proposal” meaningless, contrary to Ohio
rules of statutory construction that presume the entire statute is intended to be effective."”

Moreover, because the proposed rate change abruptly discards thirty years of precedent,
there is a reasonable and heightened expectation that customers, like those in Ohio Assn. of
Realtors and Commut. Against MRT, would receive adequate notice prior to implementing such a
change. Vectren could have easily accomplished such notice, at little cost, by publishing the
substance of Stage 2 rates -- the specific proposed customer charge and volumetric rates along

with date the rates were to be in effect. It however, did not. Further, what is the point of

5 G.C. 614-20 required that “Such public notice shall set forth the fact that such application has
been made, the elfective date of the proposed new schedule, the name and location of the agent
of the utility in such county or territory where a copy of such new schedule may be inspected by
any interested party ***”  G.C. 614-20 (predecessor section to R.C. 4909.19), H.B. 471
(emphasis added). (Reply Brief Appx. 80-83).

' G.C. 614-20, Am. S.B. No. 66. (Reply Brief Appx. 75-79).
7R.C. 1.47. (Reply Brief Appx. 74).



requiring notice to the public, if not to inform? If that notice does not inform then that notice
fails and violates R.C. 4909.19.

When Vectren failed to comply with the newspaper notice of R.C. 4909.19, its actions
robbed the Commission of jurisdiction to approve Stage 2 rates. As this Court has aptly noted,
the PUCO is a creature of statute and may only exercise that jurisdiction conferred on it by
statute.” The order was, therefore, void, a nullity, and subject to challenge."”

Vectren, however, alleges that the mere act of publishing the notice, and not its content,
is jurisdictional. (Vectren Brief at 34). Vectren claims that jurisdiction is vested when Vectren
published its notice in the form approved by the Commission. Vectren however, does not cite
authority for its perspective on this issue. Moreover, such a view was rejected in Commi.
Against MRT* Tn that case the Commission had approved notice, which the Court later found to
be deficient. The Court invalidated subsequent acts by the PUCO which had adopted forms of
the utitity’s proposal. The Court’s holding can be read as finding that the Commission lacked
jurisdiction to approve rate changes because the utility failed to meet the notice requirements of
R.C. 4909.19, despite the Commission approving the notices.

C. Appellant Need Not Show Harm To Seek A Reversal Of The PUCO’s Order
Approving Stage 2 Rates Based On Vectren’s Defective Notice,

The PUCO and Vectren appear to argue that there was no harm to residential subscribers
and thus, without harm the Court should not reverse the Commission. (PUCO Brief at 16-19;

Vectren Brief at 34-35). Although generally the Court will not reverse an order of the PUCO

'8 Cotumbus S Power Co. v, Pub. Util. Comm. (1993), 67 Ohio St.3d 535; 537, 620 N.E.2d 835,
838.

19 See for e.g., State v. Western Union Telegraph Co. (1951), 154 Ohio St. 511, 520, 43 O.0.
488, 97 N.E.2d 2.

2 Commt. Against MRT, 52 Ohio $t.2d 231, 6 0.0.3d 475.



unless there is prejudice, the Courl created an exception in Tongren v. Pub. Util. Comm.” Where
a party is foreclosed from demonstrating prejudice, the matter must be remanded.”

The Tongren exception is met here. The PUCO approved an insufficient notice and
approved the Stage 2 rate increases, without requiring Vectren to reissue notice. Vectren and the
PUCO would have OCC demonstrate prejudice has occurred based on potential public testimony
and objections that might have been filed if customers would have received proper notice of the
Stage 2 rates. QCC would then be required to demonstrate such potential testimony could have
led the PUCO to different conclusions with regard to the reasonableness of the straight fixed
variable rate design. Because the PUCO has stymied OCC’s efforts in demonstrating prejudice,
like the PUCO stymied OCC’s efforts in Tongren, the Court should reverse and remand, without
a demonstration of prejudice.

D The Court Should Decline To Find That OCC’s Representation Of
Residential Customers Precludes A Finding Of Harm To Subscribers.

According to Appellees, OCC cannot claim that consumers were denied the opportunity
to participate. (Vectren Brief at 35; PUCO Brief at 1.) They argue that with OCC actively
participating, there is no harm to customers from Vectren failing to comply with the notice

statutes. Likewise, the PUCO argues that because OCC intervened, OCC’s awareness of Stage 2

2! Tongren v. Pub. Util. Comm. (1999), 85 Ohio $t.3d 87, 706 N.E.2d 1255.

*21d. Vectren makes similar arguments.



rates should be imputed to the 456,000 individual subscribers of Vectren. (PUCO Brief at 19).”

The corollary to Appellees’ argument is that participation by OCC 1s an effective
substitute for the statutorily-required notice to subscribers. The Appellees are wrong. This is
contrary to the statutory newspaper notice provisions which underlie R.C. 4909.19. in
construing R.C. 4909.18 and 4909.19, the Ohio Supreme Court has properly recognized that the
purpose of publication, as evidenced by the plain language of R.C. 4909.18(E), is to provide any
person, firm, corporation, or asseciation an opportunity to file an objection to the increase under
R.C. 4909.19.** Thus, notice should apprise affected subscribers, not a statutory representative
of customers, or parties, of the utility’s proposal to increase rates.

There is no statutory provision that says if OCC intervenes in a proceeding, then the
newspaper notice requirements of R.C. 4909.19 are not needed or need not be met. Yet, this is
where Appellees’ arguments lead. The Court in Ohio Assn. of Realtors v. Pub. Util. Comm.
ruled that materials submitted along with the regular customer billings could not “stand in the
stead of a requirement of a reasonable statement of such rate proposal to be placed in the legal

notice.”” Notwithstanding the Court’s holding, the Appellees would have OCC stand in the

** In its Brief (at page 35, footnote 102) Vectren cites (o a press release issued by OCC. Vectren
appears to argue that OCC’s press release is evidence that customers were aware of the rate
design proposed by Vectren. When OCC issues a press release there is no guarantce that the
information will be printed in its entirety and in fact, if it is printed, reporters use only the
sections they are interested in to write the story. It is no substitute for legal published notice paid
for by Vectren and guaranteed to be printed in its entirety. While OCC’s press release intended
to alert customers to the raie design proposed, it does not relieve Vectren of its own statutory
responsibility to comply with the newspaper notice requirements under R.C. 4909.19. Moreover,
the OCC press release is not legal authority nor is it evidence in the record transmitted by the
PUCO. It should be ignored. See OQhio v. Shepherd (1980), 61 Ohio St.2d 328, 329, 401 N.L.2d
784, 785.

% Commt. Against MRT v. Pub. Util, Comm. (1977), 52 Ohio St.2d at 233, 371 N.E.2d at 549.
2 Ohio Assn, of Realtors v. Pub. Util. Comm. (1979), 60 Ohio St.2d at 176, 398 N.E.2d at 786.



stead of a reasonable statement of Stage 2 rates in the legal notice. The Court should reject such
arguments because the requirements of R.C. 4909.19 must be met, regardiess of whether OCC is
participating in the proceeding. To hold otherwise would directly disrcgard the Ohio General
Assembly’s mandatory and jurisdictional newspaper notice provisions of R.C. 4909.19.

OCC Proposition of Law 2:

Where A Utility Fails To Provide Adequate Notice In A Rate-Related Proceeding

And The Customers’ Property Interests, Established By Statute, Rules Or
Understandings Are Implicated, The Customers’ Due Process Rights Are Violated.

A. Statutes, Including R.C. 4905.70 And 4929.02, Are The Sources Of
Customers’ Property Interests.

Both the PUCO and Vectren argue that the Ohio Supreme Court believes the right to
nolice must arise under a statute, and does not independently exist in the Ohio or U.S.
Constitutions. (PUCO Brief at 22; Vectren Brief at 34). The PUCO alleges that “given the body
of the decisions by the Court to the contrary, OCC’s argument should be denied.” (PUCO Brief
at 22).

In this regard, there are a number of decisions by this Court finding that the right to
notice arises under a statute. These decisions, however, have been based upon facts presenting
little or no statutory authority for notice. In its Brief, OCC presented a number of statutes,
including R.C. 4909.18, 4905.70, and 4929.02, that, together with past Commission action,
create property rights requiring notice. The Court should not ignore the facts in this case - just
because it has rendered decisions in the past, based on wholly different facts. Rather the Court
should examine the distinct facts and statutory arguments to determine whether, given the facts

in this case, there is a statutorily created due process right to notice.
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B. The Court Should Recognize The Property Rights Of Customers In Energy
Conservation Programs And Require The PUCO To Assurc Adequate Notice
Of Actions That Could Diminish Such Property Rights.

The PUCO alleges there is no legitimate claim of entitlement to conservation assistance,
and believes that cases cited by OCC are not on point because they examine customers’ property
rights to continued utility service. (PUCO Brief at 23-24). Both Vectren and the PUCO note
that OCC has not cited any direct authority supporting its theory that customers have a property
interest in utility-sponsored conservation programs and the benefits derived under such
programs. (PUCO Brief at 24; Vectren Brief at 37).

The cases OCC presented on customer property rights were meant to provide a
framework for this Court through which it could examine the unique property interests created
under the Ohio statutes. (OCC Brief at 18-28). The cases were discussed for purposes of
showing that numerous courts have found that customers can have property rights related to
utility service. These cases and the underlying notion of customers acquiring property rights
related to utility service were intended to assist the Court in determining the nature of the
property interest created under the Ohio statutes.

C. Diminishing Conservation Benefits By Extending The Conservation Payback
Period Is Action That Requires Notice To Be Provided.

Appellees allege that Vectren’s customers have not been denied the benefits of
conservation. (PUCO Brief 25; Vectren Brief at 38). Rather Vectren insists that even if there
were a constitutional right to notice, the Order implements additional conservation funding, in
the future, which supports, not diminishes, conservation efforts. (Vectren Brief at 38). Vectren,
however, ignores the diminished benefits to conservation attributable to implementing the
straight fixed variable rate design. The straight fixed variable rate design will extend the

payback period on customers’ past energy conservation efforts. OCC Witness Novak explained

1



this® and it was acknowledged by the Commission in the Duke case, under appeal to this Court
as 8.Ct. Case No. 08-1837.7 The state, through a PUCO order, should not diminish past
conservation benefits without notice and the opportunity 1o be heard.

OCC Proposition of Law 3:

The PUCO Should Respect Its Own Precedents Unless The Need To Change Its
Position Is Clear And Tt Is Demonstrated That The PUCO’s Prior Decisions Are In
Error.

Vectren argued that the PUCO’s decision to impose the straight fixed variable rate design
did follow PUCO precedent. (Vectren Brief at 27). Vectren defended this claim on two bases.
First, Vectren noted that neither the Revised Code nor the Administrative Code require
gradualism. (Vectren Brief at 27). This argument misses the point. True, gradualism is not
defined as a discrete principle that must be complied with under statutes and rules of the PUCO.
[Towever, the PUCO must not only adhere to such authority, but it must also comply with the
Ohio Supreme Court’s rulings. The Ohio Supreme Court has, though a line of cases, imposed a
duty on the PUCO to follow its precedent to ensure predictability.” The concept of gradualism
has been a principle in rate design for over at least thirty years. It is precedent that the
Commission must follow, unless it can show the principles of gradualism are erroncous and there
is a need to discard them. The PUCO did not make such a demonstration, and thus, the PUCO’s

order should be reversed and remanded.

% See (R.63 at 21).

7 In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Rates, PUCO
Case No. 07-589-GA-AIR, et al., Opinion and Order at 19 (May 28, 2008). (Reply Brief Appx.
84-116).

2 Office of Consumers Counsel v. Pub. Util. Comm. (1984), 10 Ohio St.3d 49, 50, 10 OBR 312,
461 N.E.2d 303.
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Vectren’s second argament is that the PUCO did follow its own precedent. Vectren
merely cites to the PUCO’s own statements that said that it had. (Vectren Brief at 27-28). The
PUCO claimed that it followed the principle of gradualism because it ordered a two-stage
transition to a full straight fixed variable rate design. (PUCO Brief at 15-16). Vectren also
claimed that OCC improperly focused on the fixed portion of the customer charge in making its
gradualism argument. (Vectren Brief at 29). Both Vectren and the PUCO are wrong. As was
pointed out in the OCC Brief, when the PUCO applied gradualism in the past it focused on the
fixed portion of the customer charge in cases where it limited any increase to relatively small
amounts ($1.00-$2.00) or ordered actual decreases to the fixed portion of the customer charge.
(OCC Brief at 30-33).

Moreover, an increase in the fixed portion of the customer charge of $11.37 over a two
year period, with a flash cut to complete straight fixed variable rate -- no volumetric distribution
charge - starting in February 2010, in no way reflects the gradualism practiced by the PUCO for
30 years. Rather it represents a forced interpretation of gradualism in which the two stage
increase of $11.37 is treated no differently than past Commission action limiting increases to the
fixed portion of the customer charge by $3.00, or approximately one-fourth of the increase in this
case.

OCC Proposition of Law 4:

The PUCQ Violated R.C. 4929.02 And 4905.70 When 1t Approved A Rate Design
Which Fails To Promote Energy Efficiency And Discourages Conservation.

A. The PUCO Lacks The Discretionary Authority To Contradict Or Ignore
Statutes.

Vectren argues that this case is a simple case of the PUCO choosing one rate design over

13



another - an area where the PUCO has significant discretion.”” (Vectren Brief at 14). However,
that discretion is not unlimited. Rather, this Court has acknowledged that the PUCO is a creature
of statute and its discretion and authority are limited by statute.” Accordingly the PUCO, in
determining rate design, must follow Ohio law. Specifically, the PUCO must follow R. C.
492902 and 4905.70. R.C. 4929.02 states that “[i]t is the policy of this state to throughout this
state***(4) Encourage innovation and market access for cost effective supply- and demand-side
natural gas services and goods***.”

In this case, the straight fixed variable rate design dramatically increases the fixed portion
of the customer charge while decreasing the volume-based portion of the charge. Indeed, in
Stage 2, there is only a customer charge, with no volumetric distribution rate. The result of this
rate design is that during summer months when natural gas usage is negligible, customers will be
forced to pay an unavoidable natural gas distribution bill of at least $18.37 per month. In
contrast to Vectren’s prior fixed portion customer charge of $7.00 per month, customers will pay
an increase of $11.37 or a 162% increase in the customer charge. That means customers who
use no gas during the summer months will be paying much higher bills than their prior summer
bills and may not understand that the rate change is intended to encourage conservation efforts.
In fact, increasing a customers® bill when no gas is used will send the opposite message -- that
conscrvation does not matter because you have to pay more in the form of a larger fixed fee,

even when you use no gas at all!

» Vectren cited to and discussed documents and information that were not legal authority or a

part of the official record transmitted to the Court. (See Vectren Brief at 4, footnotes 8 and 9).
This Court has previously shown that it recognizes and is able (o ignore illegitimate materials

submitied in briefs. See Ohio v. Shepherd, 61 Ohio 8t.2d at 329, 15 0.0. 3d 396, 401 N.E.2d

934. The Court should disregard these materials here, as well.

3 Canton Storage and Transfer Co. v. Pub. Util. Comm., 72 Ohio St.3d 1, 647 N.E.2d 136.

14



The PUCO defended the straight fixed variable concept, arguing that it sends the proper
price signal to customers and encourages conservation because the largest and most volatile
component of a customers’ bill is the commodity cost of gas. (PUCO Brief at 13). While this
might be mathematically correct during the winter months when customers use a lot of gas, it is
absolutely not true during the summer months. During the summer, for most residential
customers, the customer charge comprises as much as fifty percent or more of their bill.*! During
these months of little or no usage, the straight fixed variable rate will not send the right price
signals or encourage conservation. A probable reaction to these significant increases to the fixed
portion of the customer charge is that many customers may choose to drop service during non-
winter heating months or switch to a different energy source. Veciren witnesses Overcast and
Heid both recognized this when they testified that as the fixed portion of the customer charge
increased, customers would have even more incentive to disconnect during the summer months.”
Vectren in fact acknowledged this phenomenon and proposed seasonal rates and an “avoided
customer charge” in its application to protect itself from revenues that might be tost through such
customer behavior. (R. 2 at Tariff Sheet No. 30).

The PUCO’s argument is also meritless because the customer’s bill taken as a whole will
be higher for customers who conserve than it would otherwise been if traditional rate designs
were used. The PUCO focuses on the commodity portion of the bill, but customers are
concerned with, and have to pay, the entire bill. As noted earlier, this will discourage

conservation by increasing the payback period associated with those measures. The

3! For example, for a customer who uses less than 200 Cef (or 2 Mef) of gas per month during
the summer months, the $18.37 per month fixed customer charge could total as much as fifty
percent or more of the bill, unless the commodity cost is greater than $1.00 per Cef (or $10.00
per Mct).

2 Vectren Fx. 8(Overcast) at 18 (R.18); Vectren Ex. 7A (Heid) at 6. (R. 18).
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Commission’s argument is analogous to declaring that it is acceptable to cause harm -- as long as
it is not a lot. OCC believes that primum non nocere is the more appropriate standard. And
when a primum non nocere standard has been in place and worked for decades, there is no public
policy benefit to changing to a standard that causes actual harm.

The PUCO, however, ignored this concern® and instead concluded that customers would
be more likely to change how much they consumed.” Not only did the PUCO provide no source
for this conclusion, it also flies in the face of logic. A customer that has engaged in conservation
and energy efficiency in the past but is now experiencing an almost 162% increase in their fixed
customer charge in suminer months when they use no gas, will not react by engaging in more
conservation or energy cfficiency measures. The customer is more likely to drop gas service
temporarily or permanently.

The shift of cost to the fixed portion of the customer charge means that customers will
have less control over their gas bill because a larger portion will now be fixed charges that
cannot be avoided regardless of energy efficiency efforts. Staff witness Puican acknowledged
this.® Despite Vectren and PUCO arguments to the contrary (Vectren Brief at 17-18; PUCO
Bricf at 13-14), a rate design that reduces the average cost of gas does not encourage
conservation. It encourages more usage. A customner has less incentive to conserve when the
unit price is lower; thus the intent of R.C. 4929.02 is contradicted.

In addition, the PUCO defended the straight fixed variable rate design on the grounds that

it would be casier for customers to understand fixed charges.” The PUCO pointed to telephone,

33 Opinion and Order at 12. (R. 114).

H1a.

35 Tr. Vol. VI (Puican) at 25-27 (Aug. 28, 2009). (R. Sept. 12, 2008 Trans.).
3 Opinion and Order at 12, (R. 114).
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trash collection, internet, and cable service as examples of cost recovery through a fixed charge.”
However, in making this comparison, the PUCO ignored a fundamental difference between gas
and those other services. Thousands of Vectren’s customers use very little or no gas during the
summer months. That is not so for the other services, as the demand for the service is steady and
not affected by how warm or cold it is. Thus, customers will not understand or accept the higher
fixed customer charge, especially when little or no gas 1s used.

Vectren and the PUCO also argue that the prior rate design that included a smaller fixed
customer charge artificially inflated energy efficiency investment and resulted in over-
investment in conservation. (Vectren Brief at 18). This claim was made and relied upon even
though no witness provided any evidence of over-investment. Relying on this unsupported
theory to justify imposing straight fixed variable rates demonstrates the lengths to which the
PUCO was willing to go 1o fundamentally change a rate design that has worked for over thirty
years. The risks of over-conservation are unfounded.

OCC Proposition of Law 6:

Whether The Specificity Requirements Of R.C. 4903.10 And 4903.13 Are Met Must
Be Determined On A Case By Case Basis Examining Whether The Appellant Has
Used A Shotgun Or A Rifle To Approach The Issue.

R.C. 4903.10 requires an appellant to specify the grounds under which the PUCO’s order

is unjust and unreasonable. R.C. 4903.13 establishes a notice of appeal as the tool to perfect an

appeal and requires the appellant to identify the order appealed and the errors complained of.™

37 14.

* Notice related to appeal of PUCO orders is made to parties and the Court and thus must be
understandable to those individuals. Thus the sufficiency of notice under R.C. 4903.10 and
4903.13 must be judged as to whether it alerted those individuals to the claims in OCC’s Merit
Brief.
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According to this Court, these provisions were enacted by the General Assembly to guard against
tactics by appellants where arguments are belatedly raised on appeal.”

This Court has concluded that the “specificity” requirement related to the application for
rehearing (and notice of appeal) is jurisdictional. The PUCO and Vectren claim that a number of
OCC’s arguments can not be heard, because the Court has no jurisdiction. The Court allegedly
lacks jurisdiction to consider the issues because OCC has failed to be specific enough in its
application for rehearing and/or notice of appeal.

These claims are primarily directed to instances where OCC has raised the issues but has
not, according to Vectren and the PUCO, been specific enough to meet the statutes. When the
Court has been faced with whether or not a notice is specific enough, it has conducted a factual,
case by case analysis. Generally, it has scttled upon the shotgun versus rifle test. If the appellant
used a rifle instead of a shotgun to hit the question, then the Court has denied motions to dismiss.

A. OCC Proposition Law 1 Issues:

OCC’s argument in its brief identified the case of Duff v. Pub. Util. Comm. (OCC Brief at
16-18). This argument was made anticipating Appellces’ likely arguments in their briefs, and
was a tangential, not primary argument. It is an argument that is subsumed under the argument
of sufficiency of notice. OCC has met the specificity test. The Court has jurisdiction to hear this
issue.

B. OCC Proposition of Law 2 Issues:

In its notice of appeal OCC alleged that “{tfhe Commission erred by failing to provide
adequate notice of the second stage rate increases to the customers of Vectren, violating

customers’ due process rights under the 14" Amendment to the Constitution.” (Reply Brief Appx.

¥ City of Cincinnati v. Pub. Util, Comm. (1949), 151 Ohio St. 353, 376-377, 39 0.0.188, 86
N.E.2d 10.
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02.) OCC’s application for rehearing was similar. (Reply Brief Appx. 53-54). In its merit brief,
OCC expounded upon these principles and presented an argument explaining how these
constitutional rights were implicated. In sub-arguments under Proposition of Law 2, OCC explains
how property interests are created, thereby establishing rights to notice under the U.5.

Constitution. Although the details of OCC’s arguments were presented in its brief, the principle
theory -- that customers have constitutional due process rights to notice -- was conveyed to the
PUCO in OCC’s application for rehearing and its notice of appeal. * OCC complied with statute. *
The Court has jurisdiction to consider these issues because OCC has complied with the statutes.

C. QCC Proposition of Law 4 Issues:

OCC Proposition 4 addresses the statutory violations of R.C. 4905.70 and 4929.02. This
issue is not new. [t was raised betow in OCC’s Application for Rehearing. It was briefed and
argued by OCC in the Duke and the DEO appeal.” In fact, on the basis that the same issues were
raised here as in the Duke and DEO appeal, Vectren and PUCO moved to stay briefing in this

proceeding.”® There they claimed “the grounds for error alleged in the notice of appeal filed in

A contra Discount Cellular Inc. v. Pub. Util. Comm., 112 Ohio St. 3d 360, 375, 2007-Ohjo-53,
859 N.E.2d 957, where appellants claims were “nothing more than broad, general claims” and
appellants failed to set forth the same errors in their notice as they had alleged in their
application for rehearing. The application for rchearing bore no resemblance to the Appellant’s
proposition of law, the Court ruled. Id. Here there is a direct correlation between the issues
briefed as OCC Proposition of Law 2 and the notice and application for rehearing. Discount
Cellular thus, is not controlling based on the faclual distinctions.

1 In contrast Vectren has completely failed to comply with the notice requirements of R.C.
4909.19. This is not a case where a question arises as to the sufficiency of what was done.
There is no colorable question as to whether Vectren complied. It failed to convey any
information that would alert customers, in an understandable manner, to customer charge
increases for Stage 2 rates. In doing so its complete non-compliance with a jurisdictional,
mandatory statute cannot be overlooked.

42§ Ct. Case Nos. 08-1837, 09-314.

83 See Corrected Joint Motion for Procedural Stay and Memorandum in Support at 1 (Oct. 8,
2009).
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this casc are the same as those alleged in the notices of appeal filed in the earlier appeals. Thus
the parties [PUCO and Vectren] agree that the Court’s decision in the earlier cases may be
dispositive of the issues in this appeal.” Although OCC opposed the motion, OCC generally
concurs that, as to the issues of rate design, the Court’s decision in the Duke and DEO appeals
may be dispositive. It should however, permit OCC the opportunity to present its arguments

here as OCC has met the specificity requirements of R.C. 4903.10 and 4903.13.

HIL. CONCLUSION

As discussed in OCC’s Brief and this Reply Brief, the Commission’s Opinion and Order
contained numerous errors. On the basis of those errors OCC requests the Court to remand this
case back to the Commission to correct the errors. Should the Court overturn the PUCO’s
adoption of a straight fixed variable rate design, it should remand the case with a directive to
expeditiously implement further proceedings to establish a reasonable and lawful rate design,
consistent with the objectives of R.C. 4929.02 and 4905.70 and one that is not based on straight
fixed variable concepts.* If the Court upholds the straight fixed variable rate design on
substantive grounds, and yet {inds that Vectren has failed to properly notice Stage 2 rates, the

Court should vacate the Stage 2 rates, and return to Stage 1 rates.

* n this regard OCC proposed an appropriate alternative rate design, not based on siraight fixed
variable rate concepts, that included a $10 fixed customer charge and a volumetric rate of
$0.08046/Cef. See OCC Ex. 3 at 22-23; Schedule WHN-5. (R. 63). This rate design is based on
the stipulated revenue increase and could be implemented by the PUCO as it is a reasonable and
lawful rate design, consistent with the objectives of R.C. 4929.02 and 4905.70.
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NOTICE OF APPEAL
Appellant, the Office of the Ohio Consumers’ Counsel, in accordance with R.C, 4903.1]
and 4903.13, and §. Ct. Prac. R. 11, Section 3{B), hereby gives notice to the Supreme Court of
Ohio and to the Public Utilities Commission of Qhio (“Appellee” or *PUCO”) of its appeal to
this Court from Appellee’s Opinion and Order entered on its journal on January 7, 2009, and its
Entry on Rehearing, entered on its journal on August 26, 2009 in the above-captioned cases.'
Under R.C. Chapter 4911, Appellant is the statutory representative of the residential
-customers of Vectren Energy Delivery of Ohio, Inc. (“VEDO” or “the Company”). Appellant
was a party of record in the PUCO cases from which this appeal is taken.
On February 6, 2009, Appellant filed a timely Application for Rehearing from the January
7. 2009 Opinion and Order in accordance with R.C. 4903.10. Appellant’s Application for
Rehearing was denied with respect to the issues raised in this appeal by an Entry on Rehearing
entered on Appellee’s journal on August 26, 2009.
Appellant files this Notice of Appeal complaining of the errors in Appellee’s January 7,
2009 Opinion and Order, and August 26, 2009 Entry on Rehearing and alleging that the Orders
are unlawful and unreasonable. In particular the Appellee erred as a matter of law, in the
tollowing respects, all of which were raised in Appellant’s Application for Rehearing:
Al The PUCQO erred in unlawfully approving the utility’s proposed straight
fixed variable rate design when the utility failed to provide adequate legal
notice of the rate design pursuant to R.C. 4909.18 and 4909.19.
B. The PUCE’s erred in unlawfully approving the utility’s proposed straight
fixed variable rate design when the utility failed to provide adequate legal

notice of the rate design, violating VEDO’s residential customers’ due
process rights under the 14™ Amendment to the Constitution,

! these Orders are attached as Attachment A and Attachment B.
1
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D.

The PUCO erred in failing to respect its own precedent when there was no
showing that the need to change its position was clear and no
demonstration that its prior decisions were in error.

The PUCQ established unjust and unreasonable rates, in violation of R.C.
4909.18 and 4905.22, when it implemented a rate design that was
manifestly against the weight of evidence in the proceeding, violating R.C.

WHEREFORE, Appellant respectfully submits that the Appellee’s January 7, 2009

Opinion and Order and August 26, 2009 Entry on Rehearing are unreasonable and unlawtul, and

should be reversed, vaeated, or modified. These cases should be remanded to Appellee with

instructions to correct the errors complained of herein.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
(Reg. No. 0002310)
OHIO CONSUMERS” COUNSEL

By:
Maurden R, Grady, (Reg. No. 0020847
Counsel of Record

Joseph P, Serio (Reg. No. 0036959)
Michael E. Idzkowski {Reg. No. 006283%9)
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice of Appeal of the Office of the Chio
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc., for Authority
to Amend its Filed Tariffs to Increase the
Rates and Charges for Gas Services and
Related Matters,

In the Matter of the Application of Vectren
Energy Delivery of Chio, Inc,, for Approval
of an Alternative Rate Plan for a
Distribution Replacement Rider to Recover
the Costs of a Program for the Accelerated
Replacement of Cast Iron Mains and Bare
Steel Mains and Service Lines, a Sales
Reconciliation Rider to Collect Differences
between Actual and Approved Revenues,
and Inclugion in Operating Expenses of the
Costs of Certain Reliability Programs,

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc, for
Continued Accounting Authority to Defer
Differences between Actual Base Revenues
and Commission-Approved Base Revenues
Previously Granted in Case No. 05-1444-
GA-UNC and Reguest to Conselidate with
Case No, 07-1080-GA-AIR.
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Case No, 08-632-GA-AAM
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opinion and order in this matter.
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MeNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Gretchen J. Hummel,
Lisa McAlister, and Joseph M. Clark, 21 East State Street, 17th Floor, Columbus, Ohlo
432154228, and Lawrence K. Friedeman, Vice President and Deputy General Counsel,
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Sheryl Creed Maxfield, First Assistant Attorney General of the state of Ohio, by
Duane W. Luckey, Section Chief, and Werner L. Margard Il and Anne L. Hammerstein,
Assistant Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of
the staff of the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, Chio Consumers’ Counsel, by Maureen R. Grady
Jaseph P. Serio, and Michael B, Idzkowski, Assistant Consumers’ Counsel, office of the
Ohio Consumers’ Counsel, 10 West Broad Street, Columbus, Ohio 43215, on behalf of -
residential utility consumers of Vectren Energy Delivery of Ohio, Ine.

' David C. Rinebolt, 231 West Lima Street, P.O. Box 1793, Findlay, Ohio 45839-1793,
on behaif of Ohio Pariners for Affordable Energy.

Vorys, Sater, Seymour & Pease, LLP, by W. Jonathan Airey and Gregory D). Russell,
52 Fast Gay Street, Columbus, Ohio 43216-1008, on behalf of Honda of America Mfg,, Inc.

Chester, Willcox & Saxbe, LLP, by John W. Bentine and Mark §. Yurick, 65 East
State Street, Suite 1000, Columbus, Ohic 432154213, and Vincent A. Parisi, General
Counsel, 5020 Bradenton Avenue, Dublin, Ohic 43017, en behalf of Interstate Gas Supply,
Inc.

John M. Dosker, General Counsel, 1077 Celestial Street, Suite 110, Cincinnati, Chio
45202-1629, on behaif of Stand Energy Corporation.

Trent A. Dougherty, Director of Legal Affairs, 1207 Grandview Avenue, Suite 201,
Columbus, Ohio 43212-3449, on behalf of the Ohio Environmental Council.

OPINION;
L igtory of Proceedings

Vectren Energy Delivery of Ohio, Inc., (VEDO or the Company) is a natural gas
company as defined in Section 4905.03(A)(6), Revised Code, and a public ntility as defined
in Section 4905.02, Revised Code, As such, VEDO ig subject to the jurisdiction of the
Public Utilities Commission in accordance with Sections 4905.04 and 4905.05, Revised
Code,

On November 20, 2007, VEDO filed applications for an increase in gas distribution
rates and for approval of an alternative rate plan. A technical cenference regarding
VEDQ's applications was held on February 5, 2008.
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Cn May 23, 2008, VEDO filed an application for continued accounting authority to
defer differences between actual base revenues and cornmission approved base revenues,
as previously granted by the Commission. '

A written report of the Commission staff's (Staff) investigation was filed on June 16,
2008, Objections to the Staff Report were timely filed by VEDQ, the Ohio Consumers’
Counsel (OCC), Honda of America Manufacturing, Inc. {Honda), Ohio Partners for
Affordable Energy (OPAE), and the Ohio Environmental Council (OEC). Motions to
intervene were filed by OCC, Honda, OPAE, OEC, Interstate Gas Supply, Inc. (IGS), and
Stand Energy Corporation (Stand). Intervention was granted to these parties by the
attorney examiner on August 1, 2008,

On Jaly 18, 2008, a prehearing conference was held. The evidentiary hearing was -
held on August 19, 2008, through August 25, 2008, and on August 27, 2008, August 28,
2008, September 2, 2008, September 9, 2008, and September 13, 2008, Sixteen witnesses
testified on behalf of VEDQ, five witnesses testified on behalf of OCC, and five witnesses
testified on behalf of Staff,

Local public hearings were held on September 3, 2008, in Sidney, Chio; on
September 4, 2008, in Dayton, Ohio; and on September 8, 2008, in Washington Court
House, Chio.

A stipulation (Stipulation) was filed on September 8, 2008, signed by VEDO, OCC,
OPAE and Staff (Signatory Parites), Post-hearing briefs were filed by VEDO and Staff. A
joint post-hearing brief was filed by OCC and OPAE,. Reply briefs were filed by VEDO,
Staff, OCC and OPAE.

If, Summary of the Stipulation

The Stipulation was intended by the Signatory Parties to resolve certain igsues in
this proceeding (Joint Ex. 1), The Stipulation includes, inter alia, the following provisions:

(1)  The Signatory Parties agree that VEDO should receive a
reveriue increase of $14,779,153 with total annual revenues of
$456,791,425.

(2)  The Signatory Parties agree that the value of all of VEDROQ's
property which is used and useful for the renditon of gas
service to customers, as of the date certain of August 31, 2007,
is $234.839,282.

(3) The Signatory Parties agree that VEDO Is entitled to a rate of
return of 8.89 percent.
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The proposed tariffs attached to the Stipulation as Stipulation
Exhibit 2 should be approved by the Commission and be
effective for all services rendered after the date final approved
tariffs ave filed with the Commission,

The stipulated revenue requirement includes $4 million in
customer-funded energy efficiency programs, of which $1.1
million is allocated to low-income weatherization funding. The
Signatory Parties further agree to the establishment of an
Energy Efficiency Funding Rider (EFFR), initially set at $0.00,
applicable to Rate Schedules 310, 315, 320 and 325. 'The
Signatory Parties also agree that the Vectren Collaborative,
originally established in In re Veciren Energy Delivery of Ohio,
Inc., Case No. 05-1444-GA-UNC, Supplemental Opinion and
Order (June 28, 2007), will monitor the implementation of the
energy efficiency programs approved as proposed in the
application in this case and, at least annually, will consider and
make recommendations rtegarding additional program
funding, as well as reallocation of funding among programs.
The Company will submit, and the Collaborative will support,
an application to establish an EFFR charge to provide a
minimum of $1 million to be used to continue funding for the
low-income weatherization program for customers whose
income is between 200 percent and 300 percent of the poverty
level.

The Signatory Parties agree that the Sales Reconciliation Rider-
A proposed by the Company to recover the deferral amount
authorized in Case No, 05-1444-GA-UNC should be approved
and that the initial rate should be set at the rate contained in
Stipulation Exhibit 2 (Joint Ex. 1, Stipulation Ex. 2).

The Signatory Parties agree that the Commission should
provide the Company with accounting authority to continue
deferring for future recovery the difference between weather-
normalized actual base revenues and Commission-approved
base revenues in the same manner as previously authorized in
Case No, 05-1444-GA-UNC, as requested in Case No, 08-632-
GA-AAM, and that such deferred amounts should be
recovered by Sales Reconciliation Rider-A.

The Company agrees to continue funding the low-income
conservation program created pursuant o Case No, 05-1444-
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GA-UNC, from October 1, 2008, until the effective date of rates
approved in this proceeding,

(9) The Signatory Parties agree that the Company should be
authorized to establish a Distribution Replacement Rider (DRR)
to enable the recavery of and return on investments made by
the Company to accelerate implementation of a bare steel and
cast iron main replacement program at a pre-tax rate of return
of 11.67 percent. The DRR shall be in effect for the lesser of five
years from the effective date of rates approved in this
praceeding or until new rates become effective as a result of the
filing by the Company of an application for an increase in rates
under Section 4909.18, Revised Code, or the filing of a proposal
to establish rates pursuant to an altemative method of
regulation under Section 4929.05, Revised Code.

(10) The Signatory Parties agree that the revenue distribution
shown on Stipulation Exhibit 5 (Joint Ex. 1, Stipulation Exhibit
5} shall be used to develop rates and charges ultimately
approved by the Commission in this proceeding.

(11) The Signatory Parties agree that the rate design issues
associated with rate schedules 310 and 315 are not resolved by
the Stipulation and will be fully litigated and submitted to the
Commission for its consideration and resolution.

(12) The Stipulation resolves all contested issues raised in Case Nos.
07-1080-GA-AIR, (07-1081-GA-ALT, 05-1444-GA-UNC and (8-
632-GA-AAM, except for those issues specifically identified ag
being reserved for separate resolution by means of litigation or
otherwise,

L.  Ewvaluationof the St Hon

Rule 4901-1-30, Ohic Administrative Code, authorizes parties to Comunission’
proceedings to enter into stipulations. Although not binding on the Commission, the
terms of such agreements are accorded substantial weight. See Consumers’ Counsel v. Pub.
Util. Contm,, 64 Ohio St. 3d 123, 125 (1992), citing Akron v. Pub, Util. Comm., 55 Ohio St. 2d
155 (1978). This concept is particularly valid where the stipulation is supported or
unopposed by the vast majority of parties in the proceeding in which it ig offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Comunission proceedings. See, ., Domrinion Retail v.
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Dayton Power and Light, Case Nos., 03-2405-ELSS et al., Opinion and Order (February 9,
2005); Cincinnati Gas & Electric Co, Case No. 91-410-EL-AIR, Order on Remand {April 14,
1994); Ohio Edison Co,, Case Nos, 91-698-EL-FOR et al., Opinion and Order (December 30,
1993); Cleveland Electric Hum. Co., Case No. 88-179-EL-AIR, Opinion and Order (January
31, 1989). The ultimate issue for our consideration is whether the agreement, which
embodies considerable time and effort by the signatory parties, is reasonable and should
be adopted. In considering the reasonableness of a stipulation, the Commission has used
the following criteria:

{13 Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2}  Does the scitlement, as a package, benefit ratepayers and the
public interest? -

(3)  Does the settlement package viclate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Comunission’s analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utililes, Indus.
Energy Consumers of Ohio Power Co. v, Pub. UL Comm, 68 Ohio St. 3d 547 (1997)(quoting
Consumers’ Counsel, supra, at 126). The Court stated in that case that the Commission may

place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commssion.

Based upon our three-prong standard of review, we find that the first criterion, that '

the settlement process involved serious bargaining by knowledgeable, capable parties, is
met. Counsel for VEDO, QPAE, OCC and Staff have been involved in many cases before
the Commission, including a number of prior cases involving rate issues. Further, o
review of the terms of the Stipulation, and the schedules and tariffs filed with the
Stipulation, shows that the parties engaged in comprehensive negotiations, resolving all
outstanding issues except rate design (Staff Bx. 3a at 3).

The Stipulation also meets the second criterion. As a package, it advances the
public interest by resolving a majority of issues raised in this proceeding without incurring
the time and expense of further litigation. Moreover, the testimony in the record indicates
that the Stipulation establishes a fair and reasonable revenue requirement with an increase
in base rates of approximately 3,34 percent (Staff Ex. 3a at 3). At the hearing, Staff wiiness
Puican testified that the stipulated rate of return of 8.8% percent includes a 25 basis point
reduction to the return on equity component, in order to take into consideration the
reduction in risk to the Company which may result from the Commission’s adoption of
one of the rabe designs proposed by the Company, Staff, or OCC (Tr. IX at 11-12).
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Further, the Stipulation extends shareholder funding of VED(Ys low-income
conservation program and provides for a significant expansion of funding for energy
efficiency programs. The Stipulation provides for $4 million in funding for energy
efficiency programs, including $1.1 million in funding for low-income weatherization
programs. The Comumission notes that the energy efficiency programs will be monitored
on an ongoing basis by the Vectren Collaborative, which was first established under Case
No. 05-1444-GA-UNC. The Stipulation also establishes a distribution system replacement
program to accelerate the replacement of VEDO's aging distribution systems and provides
for oversight of this program. Finally, the Stipulation establishes a program to address the
safety concerns of prone-to-fail risers with a schedule to replace such risers and adopts a

proposal for VEDO to assume ownership and repair responsibility for customer service
linea (Staff Ex. 3a at 3-4). '

Finally, the Stipulation meets the third critexion because it does not violate any
important regulatory principle or practice (Gtaff ix. 3a at4).

Qur review of the Stipulation indicates that it is in the public interest and represents
a reasonable resolution of the issues in this case. The Commission finds the stipulated rate
of return of 8.89 percent, requiring an increase of $14,779,153 in revenues, to be fair,
reasonable, and supported by the record and will adopt the stipulated revenue increase
and rate of return for purposes of this proceeding. We will, therefore, adopt the
Stipulation in its entirety.

IV.  Rate of Return and Authorized Rates

The Signatory Parties stipulated to a net operating income of $11,270,763 for the test
year ending May 31, 2008, Application of this dollar return to the stipulated rate base of
$234,839,282 results in a rate of return of 4.80 percent. Such a return is insufficient to
provide VEDO with reasonable compensation for the natural gas sexvice it renders to its
customers. : :

The parties have agreed to a recommended rate of return of 8.89 percent on a
stipulated rate base of $234,839,282, requiring a net operating income of $20,877,212.
Adding the stipulated revenue increase of $14,779,153 to the stipulated test year revenues
of $442,012,272 produces a new revenue requirement of $456,791,425, an increase of 3.34
percent (Juint Bx. 1, Stipulation Exhibit 1, Schedule A-1).

V.  Rate Design
The Stipulation left the issue of rate design unresolved. VEDO has proposed a

residential rate design that reflects gradual movement toward a straight fixed variable
(SFV) rate desigr over a peried of two rate case cycles. Because this two-step approach
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would include a volumetric component in rates, the Company also proposes a transitional
decoupling rider (SRR-B) which would recover the difference between the actual revenues
collected under the proposed rates and the stipulated revenue requirement in this case
{Co. Ex. 9b at 3-5).

According to VEDO, the evidence demonstrates that a rate design that recovers the
fixed costs of providing distribution service through the customer charge is warranted,
based on the goal of setting rates based upon the cost of providing service (Co. Ex. 9b at 5;
Staff Ex. 3 at 8-9). VEDO notes that OCC’s witnesa Coulton agreed that a basic principle of
ratemaking is that rates should reflect costs and that one set of customers shouid not be
charged for costs that a different set of customers caused a utility to incur (OCC Ex. 2 at
2-22). VEDO also contends that the record shows that a rate design that collects fixed
coats through a volumetric charge provides customers with a misleading price signal
about costs that can be avoided by reducing consumption {Co. Ex. 9b at 5, 8; Staff Ex. 3 at
4.5).

VEDO argues that, based on these traditional ratemaking principles, its proposal to
establish a residential rate design based on implementation of full SFV has compelling
advantages over any other proposal. VEDQ notes that, if the Commigsion were to adopta
two-atage transition to a full SFV without the proposed decoupling rider, the rates at the
stipulated revenue ievel would be an average year-round customer charge of $16.04, with
a volumetric charge that would produce the remainder of the residential revenue
requirement in the first year, and an average year-round full SFV rate of §18.37, with no
volumetric charge, in the second year (Co. Ex. 9b at 11-13; Tr. VIl at 11). '

QCC and OPAE argue that a decoupling mechanism with a low customer charge
accomplishes the same goal and is superior to the SFV rate design because it sends
appropriate price signals and allows customers to have better control over their gas bills.
QCC and OPAE claim that a decoupling mechanisin would retain the current lower fixed
monthly charge of $7.00; in contraat, OCC and OPAE daim that cusiomers would not
understand a structure based upon two seasonal charges, as proposed by the Company.
OCC and OPAE belicve that a decoupling mechanism such as the mechanism approved
by the Commission in Case No. 05-1444-GA-UNC would protect VEDO from any decline
in average use that was not weather-related. Moreover, QCC and OPAE contend that a
traditional decoupling mechanism is superior to SFV because it is symmetrical and
provides equal protection from changing sales volumes to both customers and the
Company.

OCC and OPAE also claim that the SFV rate design sends the wrong price signal to
consummers by telling customers that it does not matter how much they consume; their gas
distribution bill will be relatively the same. OCC and OPAE claim that the SFV design
does not encourage conservation becausge it reduces the volumetric rate while increasing

000014




07-1080-GA-AIR et al, -4-

the fixed customer charge. OCC and OPAR allege that the SFV rate design would
lengthen the payback for energy efficiency investments because a greater portion of the
bill will be recovered through the fixed customer charge and a smaller portion of the bill
through the volumetric charge. OCC notes that Staff witness Puican testified that charging
a volumetric rate to recover fixed costs provides an artificial price signal (Tr. VI at 27-28),
but OCC claims that, if the goal is to achieve maximum conservation, then the best price
signal is one that includes the largest volumetric charge and the lowest fixed charge.

QCC and OPAE also claim that the adverse impacts of the SFV rate design on low-
usage customers are also harmful to low-income customers because it requires them to
pay more to subsidize high-volume users. OCC and OPAE cite to the testimony of OCC
witness Coulton for the proposition that an SFV rate design has the effect of
disproportionately increasing bills to low-income customers (OCC Ex. 2 at 31}, OCC and
OPAE argue that VEDO and Staff improperly assume the SFV rate design to be beneficial
to Jow-income customers who are not on PIPP. OCC and OPAE rely upon the testimony
of QCC wimess Coulton, who testified that the average energy use of PIPF customers is
higher than the average energy use of PIPP customers plus non-PIPP low-income
customers, OCC and OPAE claim that this demonstrates that low-income customers are
not high energy users (OCC Ex. 2 at 27).

) QCC and OPAE argue that the PIPP population is not an appropriate surrogate for
the entire low-income population because of the basic nature of the PIPP program which
requires a household ta pay a percentage of its income to the utility in order to maintain
service. As a result, the PIPP program excludes a substantial number of households that
have lower energy bills but are still low-income customers (OCC Ex. 2 at 27). Instead,
0OCC and OPAE rely upon the testimony of OCC witness Coulton, who claimed that lower
income households use less natural gas than higher income households (OCC Ex. 2 at 30).

Further, OCC and OPAE claim that the Company and Staff proposals related to the
customer charge violate the doctrine of gradualism. OCC notes that the Staff does notrely
wpon any formula or overriding principle when applying gradualism (Tr. VI at 36). OCC
faults Staff for not providing a mote transparent explanation for its support of the SFV rate
design, OCC believes that a more gradual introduction of 3FV is needed in order to lessen
the impact on customers,

Finally, OCC and OPAE claim that the SFV rate design contradicts Ohio law. OCC
and OPAE allege that the SFV rate design does not promote customer efforts to engage in
the conservation of natural gas and instead encourages the increased usage of natural gas
because the SBV rate design reduces costa for high-use customers (OCC Bx. 3 at 21). Thus,
OCC and OPAH claim that the SFV rate design violatea the state paolicy codified in Section
4929.02{A)(), Revised Code.
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VEDO responded to three issues raised by OCC: the price signal and its effect on
congervation, the impact on low-income customers, and gradualism, With respect to price
signals and their impacts on conservation, VEDO contends that conservation will reduce
only the customer’s commodity cost and that an appropriate and fair rate design will
retlect precisely that and will permit a customer to make investment decision on a valid
ecanomic analysis. VEDQ cites to the testimony of Staff witness Puican, who stated that:

Customers will always achieve the full value of the gas cost
savings regardless of .the distribution rate. . . . Astificially
inflating the volumetric rate beyond its cost basis skews the
arialysis and will cause over-investrent in conservation . . .
which exacerbates the under-recovery of fixed costs that the
utility must then recover from ail other customexs.

(Staff Ex, 3 at3.)

VEDOQ also alleges that OCC and OPAE incorrectly argue that the interests of low-
income customers must prevail in any conflict over rates among residential customers. In
addition, VEDO claims that the evidence shows that a fully implemented SFV rate design
benefits low-income customers and that the OCC and OPAE position will cause low-
income customers to have higher bills {Co. Ex. 8a at 12-16). The Company notes that,
although OCC's witness did testify that an SFV rate design would adversely impact low-
income customers, the record demonstrates that the witnesa based his testimony on
unreliable data (Co. Ex. 8a at 11). Instead, VEDQO argues that it prepared a study
demonstrating that PTPP customers, on average, use more gas than the average of all
residential customers (Co. Bx. 8a at 17). Further, the Company notes that Staff witness
Puican agreed that the usage data of PIPP customers was the best available proxy for all
low-income customers (Staff Ex. 3 at 7; Tr. VI at 35). Moreover, the Company presented,
on rebufttal, a study that the Company claims directly rebutted OCC's witness and
demonstrated that low-income customersa in VEDO's service area consume, on average,
more natutal gas annuaily than all but the highest income residential customers in ita
service area (Co. Ex. 8a at 12-14).

With respect to OCC’s arguments concerning gradualism, VEDO notes that the
stipulated revenue increase in this case for residential customers is only 442 percent. The
Company contends that, because the Comumission has held that gradualism must be
considered in reviewing the overall increase rather than a specific component such as the
customer charge, an overall increase of less than five percent does not violate the principle
of gradualism. [n re Vectren Energy Delivery of Ohio, Inc., Case No. 04-571-GA-AIR, Entry
on Rehearing (June 8, 2005) at 5.

Staff argues that the record in this case demonstrates that the SFV rates are
reasonable, understandable, and send the proper price signal to customers. Staff contends
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that the SFV rates follow cost-causation principles and reduce a subsidy that exists under
current rates. Staff claims that the current rate design, which recovers most of the
Company’s fixed distribution costs through a rate that varies with usage, distributes more
of the fixed costs to higher users of natural gas. Staff claims that SFV rates more avenly
distribute fixed costs by increasing the portion of those costs recovered through a fixed
rate component, thereby matching fixed and variable cost recovery with the costs actually
incurred (Btaff Ex. 3 at 4-5).

Staff further argues that the SFV rate design does not disproportionately impact
low-income customers because the rate effects of the SFV rate design are not impacted by
the income of individual satepayers. Further, Staff believes that the record shows that
many low-income cnstomers would benefit from an SFV rate design. Staff contends that,

based upon the higher usage levels of PIPP customexs, many of these customers will .

benefit from the SFV approach (Staff Ex. 3 at 6-7).

Finally, Staff argues that the SFV rate design sends the appropriate price signal to
customers, Staff claims that including fixed costs in a variable rate distorts price signals,
Staff argues that, since SFV rate design aligns fixed costs with fixed rate components and
variable costs with variable rate components, it provides better price signals for customers’
investment decisions {Staff Bx. 3 at 4). Thus, Staff argues that, because the SFV rate design
provides better information and results in more informed consumer decisions, it is a
benefit, rather than a detriment, to consumers and conservation.

In three recent cases, the Commission has addressed the question of whether to
adopt a levelized rate design (i.e., SFV), which recovers most fixed costs through a flat
monthly charge, or a decoupling rider or sales reconciliation rider (SRR}, which maintains
a lower customer charge and allows the utility to offset lower sales through an adjustable
rider. See In re Duke Energy Okio, Inc,, Casa No. 07-589-GA-AIR et a1, Opinion and Order
{May 28, 2008); In re The East Ohio Gas Company, dba Dominion East Ohio, Case No. 07-829-
GA-AIR, et al., Opinion and Order (Qctober 15, 2008); In re Columbia Gas of Ohio, Inc., Case
No, (8-72-GA-~AIR, Opinion and Order (December 3, 2008). Consistent with our previous
decisions, and recognizing that the stipulated rate of return includes a reduction to the
return on equity to account for risk reduction associnted with rate design change, the
Commission finds, on balance, that a levelized rate design is preferable o a decoupling
rider. Both methods address revenue and earnings stability issues in that the fixed costs of
delivering pas to consumers will be recovered, regardless of whether consumption is
reduced. Accordingly, both methods remove any disincentive to the uiility to promote
conservation and energy efficiency. However, a levelized rate design has the added
benefit of producing more stable custorner bills throughout the year because fixed costs
will be recovered evenly throughout the year. In contrast, with the SRR proposed by OCC
and OPAE, consumers would pay a higher portion of their fixed costs during the heating
season when overall natural gas bills are already at their highest, and rates would be less
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predictable because they are subject to annual adjustments to recover lower-than-expected
sales,

Moreover, the levelized rate design has the advantage of being easier for customers
to understand, Customers will see most of the costs that do not vary with usage recoverad
through a flat monthly charge. As we noted in Duke and in DEQ, customers are
accustomed to fixed monthly bills for numerous other services, such as telephone, trash
collection, internet, and cable services. An SRR, on the other hand, is much more
complicated and difficult to explain to customers, 1t would be difficolt for customers to

understandd why they would have to pay mare, through a decoupling rider if they have -

worked hard to reduce their consumptiory; it may appear to customers that the utility is
penalizing customers for their conservation efforts.

Moreover, as we noted in DEO, the Commission believes that a levelized rate

design sends better price signals to consumers. The possible response of consumera to an

increase in the customer charge, i.e. dropping gas service entirely and switching to a
different fuel, is much less Hkely to occur than consumers changing their level of gas usage
in response ta a change in the volumetric rate. When a utility is entitled to recover costs in
excess of its costs for providing the next increment of gas service, a more economically
efficient rate design is one that recovers these additional costs largely through a change
that has little impact on consumer behavior.

Customers will not be misled into believing that reductions in consumption will
allow them to avoid the fixed costs of the distribution system, as fcared by Staff.
However, the commedity portion of a customer’s bill, the actual cost of gas the gas used,
will remmain the biggest driver of the bill. In fact, commodity costs comprize 75 to 80
percent of the total bill (T«. III at 68). Therefore, we believe that the gas usage will still
have the biggest influence on the price signals received by customers when making gas
consumption decisions and that customers will still receive the appropriate benefits of any
conservation efforis.

Additionally, the provision of $4 million in base rates for energy efficiency projects
under the stipulation and ity commitment for an additional $1 million through a
subsequent filing are critical to our decision in this case.” The Commission has long
recognized that conservation and efficiency should be an integral part of natural gas
policy, To that end, the Commission has recognized that enexgy efficiency program
designs that are cost-effective, produce demonstrable benefits, and produce a reasonable
balanice between reducing total costs and minimizing impacts on non-participants are
consistent with Ohio’s economic and energy policy objectives. In the Stipulation, the
parties have agreed to fund energy efficlency programs for low-income customers as well
as % comvene a collaborative to monitor the implementation of energy efficiency programs
approved as proposed in the application and to consider and make recommendations
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regarding additional program funding or possible reallocation of funding among
programs. We laud the parties for this agreement and we encourage VEDO to make cost-
effective  weatherization and conservation programs available to all low-income
consumers and to ramp up such programs as rapidly as reasonably practicable.
Purthermore, we encourage the collaborative to address additional opportunities to
achieve energy efficiency improvements and to consider programs which are not limited
to low-income residential consumers. As part of its review, the collaborative should
develop energy efficiency program design alternatives and should consider those
alternatives in a manner that strikes a balance between cost savings and any negative
ratepayet impacts. The energy efficiency programs should also consider how best to
achieve net total resource cost and societal benefits; how to minimize unnecessary and
wwiue ratepayer impacts; how process and impact evaluation will be conducted to ensure
that programs are implemented efficiently; how to capture what otherwise become lost
opportunities to achieve efficlency improvements in new buildings; how to minimize “free
ridership” and the perceived inequity resulting from the payment of incentives to those
who might adopt efficiency measures without such incentives; and how to integrate gas
energy efficiency programs with other initiatives, The Commission directs that the
collaborative shall file a report within nine months of this order, identifying the economic
and achievable potential for energy efficient improvements and program desighs to
implement further reasonable and prudent improvements in energy efficlency.

‘Moreover, the Comunission notes that the evidence in the record of this case does
not support the conclusion that low-income customers are low-usage customers. VEDO
- presented testimony using actual census data for its service area, demonstrating that low-
income customers in VEDY's service area consume, on averags, more natural gas annually
than all but the highest income residential customers in its service area (Co. Ex. 8a at 12-
14). Further, it is undisputed that FIPP customers use more natural gas than the average
of all residential customers {Co. Ex. 8a at 17). Staff witness Puican reconumended the use
of PIFP customers as the best available proxy for low-income customers (Staff Ex. 3 at 7;
Tr. VI at 35}, Although OCC's witness Coulton testified that his analysis indicated that
Jow-income customers were also low.usage customers, Mr. Coulton based his analysis
upon monthly surveys conducted by the Census Bureau, using data which the Census
Bureau cautioned may be unreliable (Tr. V at 56-63; Co. Ex. 8a at 11); thus, Mr. Coulton’s
testimony regarding whether low-income customers are also low-usage customers is of
little probative value in this proceeding. We find that the record demonstrates that low-
income customers, on average, would actually enjoy lower bills under the levelized rate
design.

We also find that the Jevelized rate design promotes the regulatory principles of
providing a more equitable cost aliccation among customers, regardiess of usage. It fairly
apportions the fixed costs of service among all customers so that everyone pays their fair
share. Customers who use more energy for reasons beyond thefr control, such as
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abnormal weather, a large number of persons sharing a household, or older housing stock,
will no longer have to pay their own fair share plus part of someone else’s fair share of the
costs,

Nonetheless, as we noted in Duke and DEC, we recognize that, with this change in
rate design, as with any change, there will be some customers who will be better off and
some customers who will be worse off, in comparison to the existing rate design, The
levelized rate design will impact low-usage customers more than high-usage customers,
gsince they have not been paying the entirety of their fixed costs under the existing rate
design. High-usage customers, who have been paying more than their share of the fixed
costs, will actually experience a reduction in their gas bills,

The Commission is concerned, however, with the impact that the change in rate
structure will have on some VEDO customers who are low-income, low-usage customers.
The Cornmission believes that soma relief is warranted for this class of customers. In
previous cases, we approved a pilot program available to a specified number of eligible -
customers, in order to provide incentives for low-income customers to congerve and to
avoid penalizing low-income customers who wish to stay off of programs such as PIPP.
We have emphasized that the implementation of the pilot program was important to our
decisions to adopt a levelized rate design in that case. Therefore, the Conunission finds
that VEDO should likewise implement a one-year, low-income, pilot program aimed at
helping low-incoms, low-usage customers pay their bills.

As in the prior cases, the customers in the low-income, pilot program shaill be non-
PIPP, low-usage customers, verified at or below 175 percent of the poverty level. VEDO's
program should provide a four-dollar, monthly discount te cushion much of the impact on
qualifying customers. This pilot program should be made available for one year to the
first 5,000 eligible customers. VEDQ, in consultation with staff and the parties, shail
establish eligibility qualifications for this program by first determining and setting the
maximum low-usage volurne projected to result in the inclusion of 5,000 low-income
. customers who are determined to be at or below 175 percent of the poverty level, The
Commission expects that VEDO will promote this program such that, to the fullest extent
practicable, the program is fully enrclled with 5,000 customers. Following the end of the
pilot program, the Commission will evaluate the program for its effectiveness in
addressing our concerns refative to the impact on low-usage, low-income customers.

Having decided that the Commission will approve a levelized rate design rather
than an SRR, we will address whether to adopt a partial SFV, which includes a volumetric
component, or to move directly to a full levelized rate design. According to the evidence
in the record, a residential customer charge of $18.37 would produce the full residential
revenue requirement stipulated to by the Signatory Parties (Tr. VIII at 11-12). The fixed
rate of §18.37 would allow the Commission to completely eliminate the volumetric charge
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for distribution service, which would eliminate the collection of any fixed distribution
costs through the volumetric rate. However, as we have noted in other recent decisions,
the Commission is sensitive to the impact of any rate increase on customers, especially
during these tough economic times. We note that we have previously approved a sales
decoupling mechanism for VEDO in Case No. 05-1444-GA-UNC, which represented an
initial step in transitioning VEDO away from traditional rate design and included efforts
toward conservation. We believe that a gradual move to the SFV rate design will continue
our effort to help to correct the traditional design inequities while mitigating the impact of
the new rates on customers by maintaining a volumetric component to the rates for the
first year.

We recognize that VEDO proposed that the residential customer charge be set at
$10.00 per month during the summer months of the first year and at $16.75 per month
during the winter months of the first year. (Tr. [IXat 11.) We do not believe that a seasconal
difference is appropriate, especially in Light of the increased rates that such an approach
would cause during the time of year when bills are otherwise the highest. However, we
are willing to use the average of those two figures as the customer charge during the first
year following this issuance of this opinion and order. Therefore, the customer charge
during the first year will be set at $13.37 per month, with a volumetric rate to allow VEDO
to collect the authorized revenue requirement, After the first year, the customer charge
will adjust to the full §18.37 per month, with no volumetric rate.

Y. Tariffs

As part of its investigation in this matter, Staff reviewed the various rates, charges,
and provisions governing terms and conditions of service set out in VEDO's proposed
tariffs. Further, revised tariffs which comply with the Stipulation were submitted by the
Signatory Parties {Joint Ex. 1, Stipulation Exhibit 2). Upon review, the Commnission finds
VEDO's proposed tariffs reasonable, except for the phase-in of the SFV rate design that is
required by this opinion and order. Therefore, VEDO shall file proposed tatiff pages in
compliance with this opinion and order, for Commission approval, reflecting rates that
will result in collection of the authorized revenue requirement.

VI,  Other Issues

OCC and OPAE argue that VEDQ failed to provide adequate notice to customers of
the proposed second-stage SFV rates, as required by Sections 490918(E), 4909.19, and
4909.43(B}, Revised Code. Specifically, OCC and OPAE allege that VED(Ys notice of intent
(PFN) filed under Section 4909.43, Revised Code, is inadequate because VEDCO's second
stage rates for certain customers do not match the rates in VEDO's application. OCC and
OPAE also claim that VEDO's published notice is defective because it did not include the
second-stage rates for certain residential customers.
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VEDQ argues that OCC and OPAE have not demonstrated that the PFN lacks
substantial compliance with the requirements of Section 49%04.43, Revised Code. VEDO
further claims that OCC and OPAE lack standing to raise issues regarding the sufficiency
of the PFN, which is required by statute to be served upon municipalities in the utility’s
service area; YEDOQ believes that only these municipalities would have standing to raise
claims regarding the PFN. Finally, VEDO argues that OCC and OPAE have not
dernonstrated any harm to residential customers resulting from the differences rates in the
published notice and VED(O's application and that OCC and OPAE have cited to no
authority that these differences warrant a new notice and new hearing.

Staff also claims that OCC and OPAE lack standing to raise clalims regarding the
adequacy of the notice contained in the PPN, Staff further argues that VEDO substantially
complied with the letter and spirit of Section 4909.43, Revised Code, in its PEN; Staff
claims that the differences in the volumetric rates in the PFN and the volunetric rates in
the VED(Ys application amount to $.21 per year for a residential customer using 1000 Cef

per year and that these differences are so negligible as tv be meaningless from a
customer’s perspective,

The Cormnmission notes that the Supreme Court has held that the published notice
must include the “substance” of the application which the Court defined as “the essential
nature or quality” of the proposal, Committee against MRT v. Pub, Ukl Conm. (1977), 32
Ohio St, 2d 231, 233, The Court later expanded upon its decision in MRT, stating that:

The notice requirement of the statute as discussed by this court
in MRT . .. is not an unreasonahle one. It requires only that the
notice state the reasonable substance of the proposal so that
consumers can determine whether to inquire further as to the
proposal or intervene in the rate case.

Ohtio Association of Realtors v. Pub. Util. Contm. (1979), 60 Ohio St. 2d 172, 176.

The notices at issue in this proceeding stated the reascnable substance of VED(Y's
proposal and provided sufficient information for conswmers to determine whether to
inquire further into the proposal or inteyvene in the case. As the Staff points out, the
differences in the PFN and the application are negligible. Further, the published notice
provided sufficient information to consumers to understand that VEDO had proposed a
new rate design along with its proposed increase in rates so that consumers could
determine whether to inquire further into the case or to intervene. Accordingly, the

Commuission finds that the notices at issue substantially comply with the applicable
statutes, '
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FINDINGS OF FACT:
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(3)

(4)

(3)

(6)

7

8)

)

(19)

1)

12

On November 20, 2007, VEDQ filed applications for an increase
in gas distribution rates and for approval of an alternative rate
plan.

A technical conference regarding VED('s applications was
held on February 5, 2C08.

On May 23, 2008, VEDO filed an application for continued
accounting authority to defer differences between actual base
revenues and commission approved base revenues, as
previously granted by the Commission.

A written report of the staff's invesiigation was filed on June
16, 2008. Objections to the Staff Report were timely filed by
VEDO, OCC, Honda, OPAE, and OEC, Motions to intervens

were filed by OCC, Honda, QPAE, OEC, IGS, and Stand.

Intervention was granted to OCC, Honda, OPAE, OEC, 1GS,
and Stand by the attorney examiner on Angust 1, 2008.

On July 18, 2008, a prehearing conference wag held,

Local public hearings were held on September 3, 2008, in
Sidney, Ohio; on September 4, 2008, in Dayton, Ohio; and on
September 8, 2008, in Washington Court House, Chio.

Notice of the local public hearings was published in accordance
with Section 4903.083, Revised Code.

The evidentiary hearing was commenced on August 19, 2008
and continued on August 20 through August 25, 2008, August
27, 2008, August 28, 2008, September 2, 2008, September 9,
2008, and September 15, 2008.

On September 8, 2008, a Stipulaton was filed on behalf of
VEDQ, OCC, OPAE, and Staff,

The Signatory Parties stipulated to a net operating income of
$11,270,763 for the test year ending May 31, 2008.

Income of $11,270,763 represents a 4.80 percent rate of return
on the stipulated rate base of $234,839,282.
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(13)

)

{15)

The stipulated gross annual revenue to which VEDO is entitled
for purposes of this proceeding is $456,791,425. The Signatory
Parties stipulated to a gross revenue increase of $14,779,153
which should produce a net operating income of $20,877,212.
A net operating income of $20,877,212 represents a rate of
return of 8.89 percent on a rate base of $234,839,282.

A rate of return of 889 percent is fair and reasonable under the
circumstances presented by this case and is sufficient to
provide the Company with just and reasonable compensation
and return on the value of ita property used and useful in
furnishing the service described in the application.

The Stipulaion was the product of bargaining among
knowledgeable parties, benefifs ratepayers and the public
interest, and does not viclate any important regulatory
principles or practices. The Stipulation is reasonable and
should be adopted.

CONCLUSIONS OF LAW:

Y

)

€

VEDO's " applications were filed pursuant to, and this

Commission has jurisdiction over the applications under, the
provigions of Sections 4909.17, 4909.18, 4909.19, 4929.05, and
4929.11, Revised Code. The application complies with the
requirements of those statuies.

A staff investigation was conducted and a report duly filed and
mailed, and public hearings held herein, the writien notice of
which complied with the requirements of Sections 4909.19 and
4903.U83, Revised Code.

The ultimate issue for the Commission’s consideration is
whether the agreement, which embodies considerable time and
effort by the signatory parties, is reasonable and should be
adopted. In considering the reasonableness of the stipulation,
the Commission haa used the following criteria;

Is the settlement a product of serious bargaining
among capable, knowledgeable parties?

Does the settlement, as a package, benefit
ratepayers and the public interest?

.18-
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Does the settlement package violate any
important regulatory principle or practice?

() A rte of retum of 4.80 percent doed not provide VEDO with
reasonable compensation and return on its property used and
useful in the rendition of natural gas services.

{(8) It is reasonable and in the public interest to transition, over a
phase-in period, to an SFV rate deszgn, as set forth in this
opinion and order.

ORDER:

It is, therefore,

ORDERED, That the Stipulation filed on September 8, 2008, be approved. It is,
further, ‘

ORDERED, That VEDQ comply with all of the requirements and obligations stated
in the Stipulation. It is, further,

ORDERED, That the application of VEDQ for au&mnty to increase its rates and
charges for service be granted to the extent provided in this opinion and order. It is,
further,

ORDERED, that VEDO implement a one-year, low-income, pilot program
consistent with this opinion and order. It is, further,

ORDERED, That VEDO shall file, for Commission approval, proposed tarifis
consistent with this opinion and order. It is, further,

000025



07-1080-GA-AIR et al. ' 20

ORDERED, That a copy of this apinion and order be served on all parties of record.

KL it

"Paul A. Centolefla

CheFyl L. Roberto

GAP/vrm

Entered in the Journal
JAN 0 7 2008

Reneé ]. Jenkins
Secretary
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In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc,, for Authority
to Amend its Filed Tariffs to Increase the
Rates and Charges for Gas Services and
Related Matters.

BEFORBE

THE PUBLIC UTILITIES COMMISSION OF OHIO

Case No, 07-1080-GA-AIR

T g St itV smia®

In the Matter of the Application of Veciren
Energy Delivery of Ohto, Inc., for Approval
of an Alternative Rate Plan for a
Dristribution Replacement Rider to Recover
the Costs of a Program for the Accelerated

Steel Maing and Service Lines, a Sales
Reconciliation Rider to Collect Differences
between Actual and Approved Revenues,
and Inclusion in Operating Expensea of the

)
)
)
-
Replacement of Cast Iron Mains and Bare ) CaseNo. 07-1081-CA-ALT
)
}
)
)
)

Costs of Certain Reliability Programa,

ENTRY ON REHEARIN

The Commission finds:

(1)

@

(3)

0

Veciren Energy Delivery of Ohio, Inc., (VEDO) is a natural gas
company as defined in Saction 4905.03(A)(6), Revised Code,
and a public utility as defined in Section 4905.02, Revised Code.
As such, VEDO is subject to the jurisdiction of the Public

Utilittes Commission in accordance with Sections 4905.04 and

4905.05, Revised Code.

On November 20, 2007, VEDO filed applications for an increase
in gas distribution rates and for approval of an alternative rate
plan.

On January 7, 2009, the Commission issued its Opinlon and
Order in this proceeding.

Section 4903.10, Revised Code, states that any party to a

Commission proceeding may apply for rehearing with respect
to any matters determined by the Commission, within 30 days
of the entry of the order upon the Commission'a jovernal.

Attachment 8
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(5)  OnFebruary 6, 2009, the Ohio Consumers” Counsel {OCC) filed
an application for rehearing, alleging that the Opinion and
Order in this case was unreasonable and unlawful on the
following grounds,

(a) The Comunission erred by approving a rate
design that includes an increase to the monthly
residential customer charge without providing
consumers adequate notice of the straight fixed
variable (SFV or levelized) rate design, pursuant
to Sections 4909.18 and 4909.19, Revised Code.

() The Comumission erred by failing to provide
adequate notice of the second stage rate increases
to the customers of VEDQ, violating customers’
due process righte under the Fourteenth
Amendment of the Constitution.

(¢)  The Cormmission erred when it failed to comply
with the requirements of Section 4903.09, Revised
Code, and provide specific findings of fact and
written opinions that were supported by record
evidence.

(d) The Commission erred by approving an SFV rate
design that discourages customer conssrvation
efforts in violation of Sections 492905 and
4905.70, Revised Code.

() The. Commission erred by approving a rate
design that unreasonably violates prior
Commission precedent and policy.

()  The Commission erred by imposing the SFV rate
design against the manifest weight of the
evidence, resulting in urjust and unreasonable
rates in violation of Section 4909.18 and 4905.22,
Revised Code.

(6) On February 13, 2009, VEDOQ filed a memorandurn contra
OCC's application for rehearing,
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(7)

®

On March 4, 2009, the Commission granted rehearing for the
purpose of further considering the matters raised by OCC in its
application for rehearing.

In its first assignment of ervor, OCC argues that the
Commission erved by approving a rate design that includes an

increase to the monthly residential customer charge without

providing consumers adequate notice of the SFV rates,
pursuant to Sections 4909.18 and 4909.19, Revised Code. OCC
claima that the notice published by VEDO failed to include any
explanation for the term “straight fixed variable” and failed to
explain how the transition to a straight fixed variable rate
would impact customer charges and volumetric rates. OCC
also claims that the notice failed to alert custorners that in 2010
the customer charge would increase in the winter months and
failed to show the impact of the second stage rates on the
customers’ bills, Finally, OCC alleges that the notice failed o
show VEDO's overall plan to move to a full siraight fixed
variable rate design,

VEDO argues that, with respect to the sufficlency of the
newspaper notice, the Supreme Court has held that the
essential nature or quality of the proposal must be disclosed.
Commiitiee against MRT o. Pub. UKL Comm. (1977), 32 Ohio 5t.2d
231, 233. Futher, according to VEDO, all that is requived is
“that the notice state the reasonable substance of the proposal
s0 that consumers can determine whether to inquire further as
to the proposal or intervene in the rate case.” Ohip Association

of Realtors v. Pub. UL Comm. (1979), 60 Ohio St, 2d 172, 176. -

VEDO notes that, although the Court addressed In these case
claims by customer groups whose participation in the
Commission proceedings was prevented by the alleged lack of
notice, the record shows that both OCC and Ohio Partners for
Affordable Energy (OPAE]J sought and obtained authority to
participate in the proceeding on behalf of VED('s residential
customers.  Moreover, glven the extensive discovery,
objectiors, and testimony filed by OCC and OPAE in this case,
VEDO dlaims that it cannot be denied that residential
customers participated fully in these proceedings.

In the Opinion and Order in this case, the Commission
thoroughly adidressed the arguments raised by OCC. The
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(10)

Commission determined that the notices at issue in this
proceeding stated the reasonable substance of VEDO's
proposal, including sufficient information for consumers to
understand that VEDO had proposed a new rate design along

with its proposed increase in rates, and that the notice provided
sufficient information for consumers to determine whether to

inquire further into the proposal or intervene in. the case, as
required by the Supreme Court in Okio Association of Resltors,
OCC has raised no new arguments in its application for

rehearing. Accordingly, rehearing on this assignmmt of error
should be denied.

In its second assignment of error, OCC aﬂeges that the
Commission erred by failing to provide adequate notice of the
second stage rate increases to VED(Q's customers, violating
customers’ doe process rights under the Fourteenth
Amendment of the Constitution.

VEDO argues that the Ohio Supreme Count has found that the
right to participate in ratemaking proceedings is statutory, not
constitutional. City of Cleveland v. Pub. Utl. Comm. (1981), 67
Ohio 5t.2d 446, 453. The Commission agrees with VEDO. The
Supreme Court clearly stated in City of Cleveland that “any legal
right which a ratepayer would have to notice of a hearing
would have to stem directly from the statutes.” City of
Cleveland at 453. Accordingly, any alleged defect in the notice
published by VEDO would not implicate VEDO's customers’
due process rights under the Fourteenth Amendment.
Rehearing on this assignment of erxor should be denied.

OCC claims in its third assignment of error that the
Commission erred by approving a low-income pilot program
without an adequate record to support that order. OCC asserts
that the fact that there is an adverse affect on low-use
customers as a result of implementation of the SFV rate design
in this case is without question. However, according to OCC,
the record in this case does not answer the question of how the
SFV impacts non-FIPF, low-income customers. OCC claims
that the SFV rate design is bad public pelicy for VEDC's low-
usage and low-income residential customers whe, OCC claims,
will be forced to subsidize VEDOs high-use customers. OCC
notes that the Commission stated a concern regmrding the
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impact of the change in rate design on some VEDCQ custormers
and that the Commission recognized that some relief was
warranted for those customers, in the form of the low-income
pilot program. However, OCC contends that, although the
Opinion and Crder established a rationale for the low-income
pilot program, it provided no analysis to support how the
approved pilot program would be sufficient to achieve its
stated purpose. ‘

VEDO responds that the low-income pilot program approved
by the Commission is a reasonable complement to. the
transition to the SFV rate design. VEDO notes that OCC's
argument ia based on OCC’s continuing insistence, in spite of
eviderwe to the conirary, that low-income customers will be
adversely affected by an SFV rate design. VEDO claims that
the Commission determined in the Opinion and Order that the
SFV rate design removes the subsidization of users at different
consumption levels for responsibility for fixed costs. Further,
VEDO notes that the Commission’s reasoning in approving the
pilot program in this case was consistent with the
Commission’s reasoning in approving a low-income pilot
program i Int ve The East Ohic Gas Company, d.b.a. Domirtion East
{Ohiv, Case No. 07-829-GA-AIR et al, Entry on Rehearing
(December 19, 2008) at 8, Finally, VEDO notes that OCC can
show no harm resulting from this program. VEDQ states that
any erosion in revenue recovery resulting from this program
will be borne by VEDO and will act as a reduction to the
agreed-upon revenue responsibility of the residential customer

class.

The Commission agrees with VEDO that QCC continues to
improperly conflate the impact of the SFV, or levelized, rate
design on Iow-usage customers with the impact of the rate
design upon low-income customers. In the Opinion and Order,
the Commission specifically determined that the evidence in
the record did not support the conclusion that low-income
customers necessarily are low-usage customers (Co. Ex, Ba at
12-14, 17; Staff Ex. 3 at 7; Tr. V1 at 35). Purther, the Commission
determined, based upon the record in this proceeding, that the
levelized rate design better reflects cost causation principles by
fairly apportioning the fixed costs of service among all
customers (Staff Ex. 3 at 8, 9-10; Tr. V at 13-14; Co. Ex. 9b at 5),
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However, the Commission noted that there will be some
customers who will be adversely impacted by the change in
rate design. Because some of these low-usage customers may
be non-PIPP, low-income customers {despite the fact that there
is no direct correlation between low-usage customers and low-

. income customers), the Commission found that a low-income

pilot program should be established to ameliorate the impact of
the change in rate design upon non-PIPP, low-income
customers. This decision was amply supported by record
evidence in this case and clearly explained in the Cpinion and
Order. Accordingly, rehearing on this assignment of error
should be denied.

In its fouwrth assignment of error, OCC contends that the
Commission erred by approving an SFV rate design that
discourages customer conservation efforts in violation of
Sections 4929.02 and 4905.70, Revised Code. OCC claims that
the SFV rate design sends the wrong price signal to customers.
OCC alsp alleges that the SFV rate design removes the
customers’ incentive to invest in energy efficiency because the
SFV rate design extends the payback period for energy
efficiency investments made by consumers (Tr. IV at 26).

VEDO claims that the SVF rate design satisfies the
requirements of Sections 4929.02 and 4905.70, Revised Code.
VEDQ notes that it submitted uncontroverted evidence that
VEDO is in substantial compliance with and is expected to
remain in substantial compliance with the requirements of
Sectlon 4929.02, Revised Code (Co. Ex. 9 at 14-15; Co. Ex. 1, Alt
Reg. Ex. G). VEDO contends that Section 4905.70, Revised
Cade, requires that the Commission initiate programs related
to conservation and energy efficiency but says nothing about
rate design for the recovery of fixed costs. Fuxther, VEDO
argues that the evidence in the record demonstrates that the
distribution portion of the gas bill is minor compared to the
total bill and that recavering fixed costs through volumetric
rates actually distorts price signals and causes poor
conservation and energy efficlency investment decisions (Staff
Ex. 3 at 45; Co. Ex. 8a at 23). Acrording to VEDQ, OC(’s
argument that the SFV rate design will prolong the payback for
energy efficiency investments ignores the fact that a rate design
that recovers fixed costs based on usage levels leads customers
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to faulty payback analysis which assumes that fixed costs
somehow can be reduced by conservation (Staff Ex. 3 at 4-5; Co.
Ex. %a at 22-23).

The Commission finds that rehearing on this assignment of
error should be dended. OCC has raised no new arguments or
issues which were not previously considered by the
Commission. The levelized rate design adopted in this case
does not unduly discourage customer conservation efforts nor
does it send the wrong price signal to customers. The record
clearly demonstrates that the commodity portion of the gas bill
comprises 75 to 80 percent of the total bill (Tr. I at 68),
Therefore, gas usage will have the biggest influence on price
signals received by customers when making gas consumption
decisions, and custorers will still receive the full value of the
gas cost savings resulting from any conservation efforts (Staff
Ex. 3 at 3). Moreover, under the levelized rate design, the

variable component of the total bill will reflect the utility’s true

avoided costs, which are the costs that a utility does not incur
with a unit reduction in sales; and customers will not be misled
into believing that conservation efforts will reduce recovery of
the fixed costs of the distribution system (Staff Ex. 3 at 4-5; Tr.
IV at 14, 22-24). Finally, the Commission notes that our
decision in this proceeding i3 consistent with the decisions in
three other cases where the Commission has considered use of
the levelized rate design. See In re Duke Energy Ohio, Inc., Case
No. 07-589.GA-AIR et al,, Opinion and Order (May 28, 2008); I
re Dominion East Ohio, Case No. 07-829-GA-AIR, Opinion and
Order (October 15, 2008); In re Columbia Gas of Ckig, Inc,, Casa
No. 08-72-GA-AIR, Opinion and Order (Decernber 3, 2008).

In its fifth assignment of emor, OCC claims that the
Commisgion erred by approving a rate design that
unreascnably violates prior Commission precedent and policy.
OCC claims that the Commisgion has identified gradualism as
an important regulatory principle and that gradualism has
been relied upon in prior cases in such a manner that increases
to the fixed portion of the customer charge were limited to
$1.00 to $2.00 per customer per month. OCC claims that the
Opinion and Order imposed increases of $6.37 and $11.37 per
customer per month over a two-year period without any
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resemblance to the principle of gradualism embodied in
Commission precedents.

VEDO riotes that the Commission has previously rejected a
claim that a change to the customer charge component of the
distribution charge violated the principle of gradualism where
the overall incresse in the revenue responsibility of the
residential customer class amounted to an increase of less than
five percent. In re Vectren Energy Delivery of Ohio, Inc., Case No.
04-571-GA-AIR, Entry on Rehearing (June 5, 2005) at 5. VEDO
claims that the overall incremse in this proceeding to the
revenue responsibility of residential sales customers is 442
percent, Finally, VEDQ notes that the Commission recently
rejected this same argument by OCC in In re Dominion East
Ohio, Case No. 07-829-GA-AIR, Entrty on Rehearing
(December 19, 2008) at 14.

The Commission finds that the Opinion and Order applied the
principle of gradualism in a manner which is consistent with
our precedents. As VEDO points out, we rejected a similar

. argament in I re Dominion East Chio, Case No. 07-823-GA-AIR,
when we held that:

{Wle note that the Customer Groups continue to
compare the new flat monthly fee with the
customer charge under the previous distribution
rate structure.  Such comparisons can be
misleading and distort the impact on customers,
since any analysis of the impact of the new
Jevelized rate struchure should consider the total
customer charges. We note that, in association
with the adoption of the SFV rate design, the
volumettic charge reflected in the bills of
residential customers will be reduced as the
custorner charge is phasedn to reflect the
elimination of the majority of the company’s fixed
costs from the volumetric charge,

In re Dominion East Ohia, Case No. 07-829-GA-AIR, Entry on
Rehearing {December 19, 2008) at 14.
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In its application for rehearing, OCC does not address the fact
that, in this proceeding, the distribution volumetric rate for
residential customers will be eliminated eniirely in the second
year with the completion of the phase-in of the levelized
customer charge. Moreover, OCC ignores our previous
findings that gradualism must be considered in reviewing the
overall increase rather than a apecific component such as the
custorner charge and that an overall increase of less than five
pexcent does not violate the principle of gradualism. In re
Veciren Energy Delivery of Ohio, Case No. 04-571-GA-AlR, at 5.
Accordingly, the Commission finds that the Opinion and Order
was consistent with our most recent precedents and that
rehearing on this assiginment of error should be dended.

OCC argues, in its sixth assignment of error, that the
Commission erred in imposing the SFV rate design against the
manifest weight of the evidence, resulting in unjust and
unreasonable rates in violation of Sections 4909.18 and 4905.22,
Revised Code. OCC claims that, by relying on PIPP customer
data as a proxy for low-income customer data, the Opinion and
Oder imposed rates that are unjust, unreasonable, and against
the manifest weight of the evidence. In support of its
assignment of errox, OCC contends that the Commission relted
upon the testimony of a Staff witness, which was not based
upon objective data or statistical information, and that the
Cotrumnission ignored the testimony of OCC witness Coulton.

In response, VEDO argues that the testimony of OCC witness
Coulton was based upon data that carried a warning that it was
not reliable for the use to which it was put by M. Coulton (Co,
Ex. 9a at 11). Further, VEDQO claims that the opinion of OCC
witness Coulton was based uwpon a defective analytical

~approach which was disconnected from the facts and

circumstances specific to VEDO's service area (Co. Ex. 81 at 10-
i1; Tr. IV at 14, 22-24). Moreover, VEDO notes that OCC
ignores the evidence presented by VEDO which confirmed the
opinion of a Staff witness. VEDO claims that this evidence
demonstrated that low-income customers in VEDO's sexvice

territory consume on average more natural gas than all but the

highest income residential customers (Co, Bx. 8a at 12-14).
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Rehearing on this assignment of error should be denied. In the
Opinion and Order, the Commission specifically determined
that OCC witness Coulton’s testimony regarding whether low-
income custorners are also low usage customers was of little
probative value because Mr. Coulton based his analysis upon
monthly surveys conducted by the Census Bureau, using data
which the Census Bureau cantioned may be unveliable (Tr. V at
56-63; Co. Ex. Ba at 11). Further, there is no dispute in the
record that PIPP customers use more natural gas than the
average of all residential customers (Co. Ex. 8a at 17).

Moreover, VEDO presented testimony using actual census data

for its service area demonstrating that low-income customers in
VEDC(Ys service area consume, on average, more natural gas
annually than all but the highest income residential customers
in ity service area {Co. Bx. 8a at 12-14). This evidence is
consistent with Staff's conclusion that the use of FIFP
customers was the best available proxy for low-income
customers (Staff Bx. 3 at 7; Tr. V1 at 35).

it is, therefore,

ORDERED, That the application for rehearing filed by the OCC be denied. It is,

further,

~10-
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ORDERED, That a copy of this Entry on Rehearing be served upon all parties of
record.

THE PUBLIC COMMISSION OF OHIO

R

Alan R. Schriber, Chairman

Paul A. Centolella Ronda Hartmubd Fe

Valerie A, Lemmie Chéryl L. Roberto

GAP/vrm

Entered in the Journaj

RO 26 200
Reneé |, Jenking
Secretary
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BEF¥ORIE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Maiter of the Application of VEDO
Energy Delivery of Ohio, Inc., for
Authority to Amend its Filed Tariffs to
Increase the Rates and Charges for Gas
Services and Related Matlers,

Case No. 07-1080-GA-AIR

In the Matter of the Application of VEDO
Eunergy Delivery of Ohio, Inc., for
Approval of An Allernative Rate Plan for
a Distribution Replacement Rider to
Recover the Costs of a Program for the
Accelerated Replacement of Cast Iron
Mains and Bare Steel Mains and Service
Lines, a Sales Reconciliation Rider to
Collget Difference Belween Actual and
Approved Revenmes, and Inclusion in
Operating Expense of the Costs of Certain
Reliability Programs.

Case No. 07-1081-GA-ALT

R T S I R il T

APPLICATION FOR REHEARING
BY
THE OFFICE OF THE ORIO CONSUMERS? COUNSEL

Under R.C. 4903.10 and Chio Adm. Code 4901-1-335, the Office of the Ohio
Consumers’ Counsel {"OCC”), on behalf of approximately 293,000 gas consumers of
Vectren Bnergy Delivery of Olio, Tne. (“VEDQO” “Vectren” or * the Company™), applies
for rehearing of the January 7, 2009 Opinion and Order (*Opinion and Order”) of the
Public Utilities Commission of Ohio (“Commission” or “PUCO”} in these proceedings.
A number of parties, including Vectren, QCC, PUCO Staff, and Ohio Pariners for
Affordable Euergy (“OPAE™), reached a settlement agreement on most issues with the

exception of rate design and notice. This setilement agreement was not opposed by the
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other parties to the proceeding. The Commission’s Order approved the seftiement .

agrecinent, without modification, and ruled on the remaining issues of rate design and

notice, finding that a Straight-Fixed Variable (“SFV”) rate design should be implemented

and concluding that notice of the SFV substantially complied with the statutes.

QCC asserts that the Commission’s Order is unjust, unreasonable, and unlawful in

the following particulars:

1

The Commission erred by approving a rate design that includes an
increase to the monthly residential customer charge withont
providing consumers adequate notice of the SFV rate design
pursuant to R.C, 4909.18 and R.C. 4909.19.

The Commission erred by failing to provide Adequate Notice of
the Second Stage Rale increases to the customers of Vectren,
violating customers’ due process rights under the 14" Amendment
to the Constitution.

The Commssion erred when it failed fo comply with the
requirements of R.C. 4903.09, and provide specific findings of fact
and written opinions that were supported by record evidence.

The Commission erred by approving an SFV rate design that discourages
customer conservation cfforts in violation of R.C. 492905 and R.C.
4905.70.

The Connmission erred by approving a rate design that
unreasonably violates prior Commission precedent and palicy.

The Commission erred by imposing the SFV rate design against the
maitifest weight of the evidence resulting in unjust and unreasonable rates
in violation of R.C. 4909.18 and R.C. 4905.22.

The reasons for granting this Application for Rehearing are set forth in the

attached Memorandum in Supporf.
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Respectiully subniited,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS’ COUNSEL

J

MicHae! E. Idrkowski
istam Consumers’ Counsel

Office of the Ohio Consumeys’ Connsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

(614) 466-8574 (telephone)
gradv@oce.state.ob.us
seriot@occ.state.oh.uis

idzkowski@oce.state.oh.us
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BY.FORE
THE PUBLIC UYILITIES COMMISSION OF OHIO

(n the Matter of the Application of VEDG )
Hnergy Detivery of Chio, Inc,, for )
Autlority to Amend its Filed Tariffs to )] Case No. 07-1080-GA-AIR
hierease the Rates and Charges for Gas ¥
Services and Related Matters. )
In the Matter of the Application of VEDOQ )
Energy Delivery of Ohio, Inc., for )
Approval of An Alternative Rate Plan for )
a Distribution Replacement Rider to )
Recover the Costs of a Program for the }y  Case No. 07-1081-GA-ALT
Accelerated Replacement of Cast fron )
Mains and Bage Sieel Mains and Service )
Lines, a Sales Reconciliation Rider to }
Collect Difference Between Actual and )
Approved Revenues, and Inclusion in }
Operating Bxpense of the Costs of Cerfain )
Reliability Programs. }
MEMORANDUM IN SUPFORT

I PROCEDURAL HISTORY

On September 28, 2007, VEDO filed a Notice of Tntent to File an Application for
an increase in its gas rafes and an Application for approval of Alternative 1R‘atf’: Plan for its
Dayton and west central Ohio service arca. VEDO subsequently filed its Application on
Novewber 20, 2007, The Application for a Rate Increase and an Alternative Rate Plan
{together “Application”) will affect all of VEDO’s residential customers.

On November 5, 2007, the OCC, on behalf of the residential customers of VEDO,

moved the Commission to grant QCC’s intervention in this case. On November 6, 2007,
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OPAFE moved to immervene. The OCC and OPAE Motions to Intervene were granted on
Angust 1, 2008,

On June 16, 2008, the PUCO Staff’s Report of [nvestigation (“Staft Report”) was
filed, as well as the Financial Audit Report submiitted by Eagle Energy LLC. OCC filed
its Objections to the Staff Report on July 16, 2608, QCC and OPAE filed Intervenor
testimony in opposition to the Comipany’s Application on July 23, 2008.

Prior to the hearing in this proceeding, the parties, including OCC and OPAE
entered into scttlement discussions which resulted in a Stipulation and Recommendation
{"Stipulation™) that was filed on September 8, 2008, 1n the Stipulation, the parties
agreed, in part, that the Company shall receive a revenue increase of $14,779.153;,
receive total annmal revenues of $456,791,425; and have an opportunily to earn an overall
rate of retwrn of 8.89%. The Stipulation also included the parties’ agreement to a Sales
Reconciliation Rider-A (“SRR-A”) to allow the Company to collect deferred revenues
previously approved by the Commission in Case No. 05-1444-GA-UNC.

However, the Stipulation did not reselve all issues. The Staff and Company
proposals at hearing called for the implementation of the BEFV rate design, which
represented a significant departure from decades of PUCO precedent. OCC and OPAE
opposed the SFV. Under the Stipulation, OCC and OFAE reserved their right to litigate
the rate design issne’ and the STV rate design igsue became the central igsue in the
evidentiary hearing that commenced on August 19, 2008,

In the evidentiary hearing in these cases, OCC presented testimony apposing the

Staff’s recommended implementation of an SFV rate design, and also testimony

! See Stipulation and Recommendation (Sept. 8, 2608}, Paragraph 14.
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demonstrating the adverse effect the SFV rate design will have on low-income customers,
in particular.

Between September 3, 2008 and September 8, 2008, fonr public hearings were
held in Sydney, Dayton, and Washington Court House. At those hearings, various
enstomers of VEDO spoke in opposition to the rate increase proposed and the SFV rate
design proposed by the Company and the PUCO Staff.

On September 26, 2008, the OCC and OPAE submitted a Joint Initial Bricf on the
rate design / SFV issuc. VEDO and Staff also submitted Initiat Briefs. On Qctober 7,
2008, OCC, OPAE, VEDQ and Staff filed Reply Briefs.

The PUCO issued its Opinion and Order on January 7, 2009, which imposed the
SFV rate design on customers, similar to the Cornmission’s rulings in the previous Duke”

and DEO® vate cases.?

. STANDARD OF REVIEW

Applications for rehearing are governed by R.C. 4903.10. This statute provides
that within thirty (30) days after an order is issued by the Commission “any party who
has entered an appearance in person or by counsel in the proceeding may apply for

rehearing in respect to any matters determined in the proceeding.™ Furthermore, the

? In the Matter of the Applicution of Duke Exnergy Oltio, Ine. for an Increase in Rates, Case No., 07-589-
GA-AIR, Opinion and Order (May 28, 2008).

Y I the Matter of the Application of The East Ohio Gas Company d/b/a Dominion East Ohio for Authority
1@ Increase Rates for fis Gas Distribution Serwice, Case No, 07-829-GA-AIR, Opinion aud Order {August
28, 2008).

* Opinion and Order at 11.
SO, 430910
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application for rchearing must be “in writing and shall set forth specifically the ground or
grownds on which the applicant considers the order to be unreasonable or unfawful.”™®

In considering an application for rehearing, Ohio law provides that the
Commission “‘may grant and hold such rehearing on the matier specified in such
application, if in its judgment sufficient reason thercfore is mads to appear.”” 1 the
Coutmission grants a rehicaring and deterntines that “the original order or any part thereof
is in any respect wijust or unwarranted, or should be changed, the commission may
abrogate or modify the same * * *"%

QCC having been granted intervention on August 1, 2008 thus meets the statutory
conditions that apply to an applicant for rehearing under R.C. 4903.10. Accordingly,
QCC respectfully requests that the Commission hold a rehearing on the matters specified

below.

1. ARGUMENT
Assignment of Error 1: The Commission Exred By Approving A Rate
Design That Includes A Sabstantial Increase To The Monthly Residential
Customer Charge, While Reducing The Volumetric Rates Without Providing
Consumers Adeguate Natice Of The Second Stage SFV Rates, All OFf Which
s Required Under R.C. 4909.18 and R.C. 4909.19.
The Commission found in its Opinion and Order that the *notices at issue™ stated

tlie reasonable substance of VEDOs rate design proposal and “provided sufficient

information for consumers to determine whether to inguire further into the proposal or

¢ 1.
T
S 1.

* The notices 21 issue weve notices required under R.C. 4909, 13 and 490%.19 which pertain fo the
newspaper notice publication requirements, and the pre-filing notice, required under R.C. 490543, OC(C’s
Application for Rehearing is directed solely to the newspaper notice reguired under R.C, 4909.18 and
4909,19.
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intervene i the case.”'® In addressing the uewspaper notice required under R.C. 4909.18
and 4909.19, the Comurission found that the notice had provided “sufficient information
to consumers to understand that VEDO had proposed a new rate design along with its
proposed inerease in rates so that consumers could determine whether {o inguire further
into the case or to Intervene.”!! The Commission’s findings are unreasonable and
unlawfhil and should be reversed by Eniry on Rehearing,
A ‘Fhe Content of the Notice
Tn areview of this issug, the key question is what did the newspaper notice say
that allegedly gave sufficient information to consumers that would enable them te
mnderstand that VEDOQ had proposed a new rate design -- one which drastically departed
from thirty years of ratemaking precedent:
VEDO proposes changes to the rate design for Rate 310
(Residential Sales Service) and Rate 315 (Residential
Transportation Service) that initiate a gradual transition to a
straight fixed variable rate for distribution service.”
Then VEDO provided, as part of the “description of the proposed changes to the terms

and conditions applicable to gas service,”"”

the proposed rates and the average percentage
increase in operating revenue requested by the utility on a rate schedule bagis. VEDO,
however, only provided notice of the proposed charges for Stage 1 rates for Rate 310

and 315. The notice of the charges shows a customer charge of $16.75 per meter

(November-April “winter rates”) and $10.00 per meter (May-October “summer rates”)

" Opiwion and Dider at 16,

", ‘

PGee VEDO Legal Notice Of Publication. Eniphasis added.
W
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with volumetric charges oi‘$6_l 1937 per Cef for the first 50 Cef plus and $0.10397 per
Cef for all Cefover 50 Cef™

B. The Inadeguacies of the Notice

The Notice did not include any explanation of what “straight fixed variable rate
for distribution service” means, despite the Conumnission’s conclusion that there was
“sufficient information for a customer to understand that VEDO had proposed a new 1ate
design.” Ancl “straiglt fixed variable” is surely not a concept that is widely understood
by most customers. Nor docs the Company explain what changes there are to initiate the
gradual transition to the SFV rate design. Morcover, nowherce in the notice is a “gradual
transition” defined. Missing from the notice as well are the actual Stage 2 rates;, the
average proposed increase to customers under the Stage 2 rates;, and the date at which the
Stage 2 rates are to go into effect (2010).

Inn addition, Stage 2 rates for Rate 310 and 315 wers not even mentioned in the
Notice. Under the Stage 2 rates proposed in Vectren’s Application, the customer charge
increases from Stage 1 level summer rates of $10.00 to $11.96. Under Stage 2, rates
proposéd by Vectren winter rates increase from Stage 1 levels of $16.75 to $20.04. The
increased cnstomer charges for Stage 2 were coupled with decreased volumetric rates for
Stage 2 of $0.8574 per Cof for the first 50 Cef, and $0.7624 per Cef for all volumes over
50, Withowt notice of the Stage 2 rates customers could not know or understand a real
sense of the “changes” to rate design that were being proposed to implement the SFV rate
desipn. Nonetheless, 21l that customers saw was the very first year of the proposal. This
served to prevent the typical consumer from understanding that increasing the fixed

portion of the customer charge and decreasing volumetric rates are what is meant by

iy

6
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moving to the SFY rate design, where eventually there will be no volumetric charges and
only a fixed flat rate customer charge.

Thus VEDO s customers were given a notice that 1) finled to explain what a
stratght fixed varigble rate for distribution meant; 2} failed to describe what the gradnal
tratisition to this undefined straight fixed variable rate meant to them in terms of Ltheir
customer charge and volumetric rates; 3) failed to alert customers that in 2010 the
customer charge would be increasing again in the winter months to $20.04 and
volnmetric rates decreasing; 4) failed to show customers the impact of Stage 2 rates on
their bill: and 5) failed to show the Company’s §Vera11 plan to move to a full SFV -- with
no volumetric rates and a high unavoidable fixed customer charge,

Instead, Vectren's customers were left with the unpression that their customer
cliarge wonld increase from $7.00 year round to $10.00 in the summer and $16.75 in the
winter, when fn reality there was much more of an increase to coms to their fixed flat rate
uinavoidable customer charge. That increase would push the customer charge to $11.96

in the summer and to a whopping $20.04.

C. R.C. 4909.18 and R.C. 4909.19 Netice Requirements

The notice requirements eontained in R.C. 4909.18 and R.C. 4909.19 are statuiory
and cannot be waived. R.C. 490918 provides that, unless otherwise ordered by the
commission, the public utility must file, along with its application to the commission, “[a]
praposed notice for newspaper publication fully disclosing the substance of the
application.”™ And, irrespective of whether the niility is required to fite such notice with

the Connuission, R.C. 4909.19 provides that the utility must publish once a week for

¥ O.R.C. 490918
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thiee consecutive weeks in newspapers of general circulation troughout the affected

areas “the substauce aud prayer of its appﬁcatiﬁn“.w

The Chio Supreme Conrt has stated that the parpose of R.C. 4909.18(E) is “to
provide any persen, firm, corporation, or associalion, an opportunity to file an
objection to the lncrease under R.C. 4919.19.*" The Ohio Supreme Court has
cstablished two components that a utility must meet to establish that the newspaper notice
compties with R.C. 4909.18(E) and R.C. 4909.19. First, the company must demonstrate
that the Notice “fully discloses the essential nature or quality” of the application.”™
Second, thie Notice must be understandable and the proposal must be in a format “that
constmers can determine whether to inquire further as to the proposal or intervene in the
rate case.”'” Meeting both prongs is essential to providing an opportunity for every
person to understand the fill context of the proposal and determine whether or not to file

an objection.

The Ohio Supreme Court holding in Committee Against MRT™ was that the
utilities fuilure to mention the inuovative measured rate plan service failed to meet the
notice requirements Becanse VEDO filed to disclose the “cssential nature or quality” of
the Stage 2 rates, it failed to meet the first prong of Commiitee Against MRT. As such,
{he notice is insufficient, thns violating R.C. 4909.18 and 4909.19, and depriving the

Commission of jurisdiction with respect to Stage 2 rates.

1 g C. 4909.19 (eraphasis added).

7 committee Against MRT, et. al. v. Prublic UL Comm, (1977, 52 Ohio St. 2d 231, 234, (Emphasis
attded.)

¥ r)iia Assoc. of Realtors v. Pub. Uil Cemm. (1979}, 60 Ohio 51. 2d 172, 176, 175.
¥4 176
B Commtittee Against MRT v. Pub. Util. Comm., 52 Ohio 8t.2d 231 (1977).
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Becanse the Notice failed to disclose the nalure or quality of VEDQ's propesal, it
deprived VEDO’s customers of their opportinity to be heard. Customers reading the
Notice would not have been able to determing whether to inquire further as to the
proposal ar intervene in the rate case. Had customers understood the drastic nature of the
VEDO's proposal, and the dramatic further increases to the customer charge in Stage 2,
coupled with decrensed volumetric rates, they would have been able to determine
whether to inquire further or intcrvene in this rate case. However, due to the insufficient
information in the Notive, the public was denied an opporiunity to present evidence at the
hearing opposing Vectren’s radical rate design and was denied the opportunity to
challenge the level of customer charge to be imposed in Stage 2, and the appropriateness
of transitioning to the SFV rate design in year 2 and beyond.

Vectren also failed to fulfill the sccond prong of the Notice test enumerated in
Committee Against MRT, because the Notice was not understandable to customers to
enable themn to determine whether they should inquire or take further action. By using
the term “straight fixed variable” to describe the proposal, Vectren appears to have
deliberately chosen to not diselose the substance of its rate design proposal. Few
customers understand -~ or have ever even heard of the term “straight fixed variable”
Morcover, although the Company did publish notice of the first stage of its proposal,
VEDO did not p;‘ublishing the Stage 2 impacts and its future plans to climinate volumetric
rates completely. Thus, customers could not and would not have understoorl the vast
changg in rate design being proposed by Vectren. This change fundamentally alters the

way customers have been billed for gas distribution service over the past thirty years.
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Thus, ider the siandards sct forth in Committee Against MRT, the customers were
uniable to determine whether to inquire further into the Company’s proposal.

Without all the crucial information about Stage 2 ratcs, the “essential nature or
quality” of the proposal to increase Stage 2 rates to customers was not disclosed to
VEDO’s customers. Although customers may have been made aware that the Company
was proposing changes to the rate design, the Notice gave no clue as to the magnitude of
the proposed changes other than for the first year. Nor did it present Vectren's long-term
plau beyond Stage 2 to eventually eliminate volumetric rates altogether and replace them
with a single flal imavoidable customer charge.”' Moreover, customers would not have
been able to discern the true nature of the Company’s proposal -- to eventually do away
with volumetric rates and have one very high unavoidable flat rate customer charge -- &
charge that is incurred no matter how little or how much gas is used.

Assigiunent of Ervor 2: The Commission Evred By Failing To Provide

Adequate Notice of the Sceond Stage Rate Increases To The Cnstomers Of

Vectren, Violating Customers’ Due Process Rights Under The 14™

Aniendment To The Constituiion,

“The fundamental regquisite of due process of law is the opportunity to be heard.” Due
process for individuals is a constitutional right protected by the Fourteenth Amendment.

The opportunity to be heard can have no meaning however, if one is not informed of the

U hdeed this is what the Conunission in its Opinion and Order determined to do. The Comnmission ordered
the eustonter charge 1o be increased 1o $18.37 per month, with no volumetric rate after the first year. Sce
Opinion and Order a1 13,

2 cramis v. Ordean, 234 1.8, 385,394, 43 8, Ct. 779, T84 (1914}, citing Lowisvilledt N.R. Co. v. Schmtidt,
177 U.S. 230, 236 (1900); Simor v, Craft, 182 U.8. 427, 436 (1901).
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isstes in contention and consequently can not make a decision as to whether to challenge
et te 23
or uhject to the matter.

Since VEDO's notice did not sufficiently mform its customers of the issues in
contention, VEDO’s customers werc unable to make a decision as to whether lo
challenge or object to the mattor. Customers’ opportunity o be heard could not be
assured or assured nnder such circumistances. Consequently, enstamers” rights to due
process in the form of an opportunity to be heard were violaled,

Assignment of Exror 3: The Commission Erred By Approving a Low-
Income Pilot Program Withont an Adequate Record to Support the Order.

The fact that there is an adverse affect on low-use customers as a result of
implementation of the SFV rate design in these cases is without question, “The
Commission in its Opinion and Order acknowledged:

Nonetheless, as we noted in Duke and DEQ, we recognize that,
with this change to rate design, as with any change, there will be
some customers who will be better off and some customers who
will be worse off, as compared with the existing rate design. The
levelized rate design will impact low-usage cusiomers more,
since they have not been paying the entirety of their fixed costs
under the existing rate design. Higher use customers who have
been ovmgaying their fixed costs will actually experience a rate
reduction.**

The Commission’s Opinion and Order attempts to mitigate this adverse oifect by
claiming that low-usage customers have not been paying the entirety of their fixed costs.

This statement is made without citation, and without any prior Commission proceeding or

precedent that found that high-usage custommers were over-paying fixed costs under the

 Gee for example Muitane v. Central Hanover Band & Trust Co., 339 U.8, 306, 313, 70 S. Ct. 652 (1950),
whete the Conrt noted that *“[tThe right to he hean! has Tittte reality or worth uniess one is Informed that the
matier is pending and can choose for himself whether to appear or defaull, acquiesce or contest.”

* Opinion and Order at 14, Rmpliasis added.
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previous tute design. In fact, the PUCO has never iade such a finding of fact. Instead,
this statenent is made afler-the-fact and in the face of over 30 years of precedentzs nsing
a rate design with a lower fixed customer charge and a higher volumetric rate. Asa
resull, customers are being forced to accept the financial fallout from this unsubstantiated
claim beiug transformed iwto fact. Tlis statement by the Commission ts a self-fulfilling
conclusion 1o support an otherwise unsupportable decision. The record s clear as to the
impact that the SFV rate design has on low-nse customers; however, the actual impact
that an SFV rate design will have upon VEDO’s low-income customers, especially hon-
PIPP low-use and low-income customers, is debatable.

The record in this case does not answer the question of how the SFV rate design
nnpacis the non-PIPP low-income customer. It would seem axiomatic that such a
fundamental guestion would be fully explored and analyzed prior to approving such a
dramatic change in policy, and not after-the-fact. The Commission has approved the
SFV rate design in this case and in the Duke and DEO rate cascs, without a full and
complete understanding of the harm that it may cause. Using another governmental

regulation analogy, this would be the equivalent to the FIdA granting approval for a new

% See Tr. Vol. I at 204, where Mr. Puican referenced a 1978 case. In the Matter of the Application of
Columbia Gas of Ohio, Ine., for an increase in the rates to be charged and collected for gas service in the
vitlago of Mt. Sterling, Ohie, Case No, 77.1309-GA-AIR, In the Matter of the Application of Colunbia Gas
of Chiio, ne., for an increase in the rates to be charged and collected for gas service in the City of Martins
Ferry, Ohio, Case No. 77-1428-GA-AIR, Opinton and Order at 12-13 (May 24, 1979). Where the
Commission nofed that “In these proceedings, applicant proposes to replace this rate with a mate structure
incorporating a fixed monthly enstomer charge reflecting costs which do not vary with usage and a uniform
vate per Mef for gas constined.” at 12, The Commission further concluded that, *“The Commission has
approved this (ype of rate schedule in the belief that it is cost-justified and with the interests of
conservation firmdy i view” (emphasis added) at 13, Thus the Commission recognized a customer charge
comprised of s low custormer chaige and 2 volumeniie rate better served congervation.
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drtig before knowing the full extent of any potential harmful effects of that new drag®® 1t
is the responsibility of the drug manufacturer - as a proponent -- (o demonstrate that the
product is net dangerous.” Similarly it is the responsibility of VEDO and Staff -- as the
propotiettts of the SFV rate design -- to demonsirate that the SFV rate design will not
liarm 1on-PIPP low-income customers, It is not an inlervening parties” responsibility to
prove that the SFV rate design is not just and reasonable, but instead it is the Company’s
burden to prove that the change (o an SFV rate design is just and reasonable.”®

The SEV rate design approved by the Commission is bad public policy for
VEDQ's low usage and low-income residential customers who will now be forced to
subsidize VEDO's larger and high-use customers. The SFV rale design has the eifect of
making the distribution cost per Mef that a customer faces higher at lower consumption
levels than at higher consumption fevels.?” Such a rate design is inherently unfair to low-
nsage low-inconie customers, who because of their limited means, likely live smaller
dwellings, such as apartments, and use fess nateral gas than homeowners with large
hores, The SEV rate design is not only unfair to these customers with small incomes, it
is extremely insensitive in its timing; coming on the heels of several years of belt-

tightening by America’s working poor, amidst a nationwide mortgage foreclosure crisis

% fy the Maiter of the Application of Ohio Edison Company, the Cleveland Electvie (Hupinating Company
and the Toledo Edfson Company for Authority to Establish ¢ Standard Service Offer Pursuant to R.C.
4028.443 iy the Form of an Elcctric Security Pilan, Case No. 08-935-EL-S8o, Prefiled Testimony of
Richard Cabran at 17-18 {Oclober 6, 2008).

7

2 1.1 4 ratc case, there is no dispute that the Company has the burden of proving that is Application is just
and reasonable. R.C, 4909.18 states (hat, “[A]t swels heaving, the burden of proof to show that the
propesals i the application are just and reasonable shall be upon the public utility.” Emphasis
added. R£.C. 4909, 19 also states, “{AJt any hearing invelving rates or charges sought to be increased, the
rurden of praof to show that the increased rates oy charges ave just and reasonable shall be on the
public ntility,” Empliasis added.

 Sraff Bx. No. 3 (Puican Direct Testimony] at 6 (August 22. 2008).
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and with the country in a looming recession and possibly facing a depression, a fact
uncontested i1 the record. ™

The Commission stated a concern with the impact that the change in rate structure
would llave on some YVEDO customers, and recognized that some relief was warranted
far those customers. Such a finding resulied in an Opinion and Order that is internally
inconsistent. On one hand the PUCO declared that the SFV rate design to be a superior
option to a revenue decoupling mechanism with a lower fixed customer charge.’! Yet, on
the other hand, the PUCO acknowledged the negative impact that the SFV rate design
wonld have on nou-PIPP low-incoime customers.™

[n the previous cases, we approved a pilot prograin available to a
specified mumber of eligible cusiomers, in order to provide
incentives for low-income customers to conserve and to aveid
penalizing low-income customers who wish to stay off of
progtams such as PIPP. We have emphasized that the
implementation of the pilot program was impaortant to enr
decision to adopt a levelized rate design in that ease. Therefore,
the Commission finds that VEDO should likewise implement a
one-year low-income pilot program aimed at helping low-income,
low-use customers pay their bills,

As in the prior cases, the customers in the low-income pilot
program shall be non-PIPP low-usage customers, verified at or
below 175 percent of the poverty level. DEO’s program should
provide a four-doliar, monthly discount to cushion much of the
irepact on qualifying customers. This pilot program should be
made available ane year 1o the first 5,000 eligible customers.™

Thus for the fizst year of the SFV tate design, the eligible non-PIPP low income

customers will only experience an increase from $7.00 per customer per month to $9.37

*® Opinion and Qrder at 13
M rdoar 111
2 at 14

B, limphasis acided.
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per customer per month.** However in year two — when the pilot program expires -- the
same non-PIPP low income customer will experience an even greater increase — from
$9.37 per customer per month to $18.37 per customer per month. Thus any “penalty”
{hat may have been avoided in year one is more than doubled in year two and beyond.

To the extent that the Commission ordered this small offering to help low-use
Jow-income custoraers who will be penalized through the implementation of SFV, it
remains entirely unclear why this benefit evaporates after one year when the SFV will be
in place for a longer period of time, Moreover, the Commission failed to explain why
sucly an important program for VEDO should be only one-haif the size of Duke’s,
especially with no evidence in the record that VEDO has half the non-PIPP low ncome
customers that Duke has. If the low-income pilat is to have any significance and benefit
for non-PIPP low-inconie customers, then it must be available 10 a comparable number of
customers -- which for VEDO would be approximately 10,000 customers, and it should
 extend beyond year 1.

The Commission’s Opinion and Order established a rationale for the Jow-income
pilot program, but the Commission provided no analysis to support how the approved
pilot program wounld be sufficient to achieve the stated purpose, for either year one or
beyoud. The Opinion and Order stated:

In the previous cases, we approved a pilot program available to a
specified number of eligible customers, in order to provide
incentives for low-income customers to conserve and to avoid

penalizing low-income customers who wish to stay off of
programs such as PIPP.’ 5

M e increase will be lmited fo $2.37 because of the $5.00 pilot program credit,
¥ Opiticn and Order at 14,

15
000058



The pilot program was approved by the Commission without the benefit of sufficient
understanding of Lhe extent of the need that the Commission allegedly addressed. As
QCC witness Colton stated:
We found that exactly half{50%) of Ohio's low-income natural gas
customers had natural gas burdens of below the inininum
necessary for those houiseholds to gain benefits from participation
in the Ohio PIFP.*®
Thus, it is not wnreasonable to conclude that there are thousands off non-PIPP low-income
cusiomers in VEDO’s service territory. In such a case, the Commission’s pilot program
for 5,000 customers for only one year is woefully inadequate and will not come closc to
meeting the need caused by the SFV rate design,or achieving the Commission stated
goals.
Assignment of Exror 41 The Commission Exred By Approving An SFV Rate
Design That Discourages Customer Conservation Efforts In Violation Of
R.C, 4929.065 And R.C. 4905.70.
The SFV rate design approved by the Commission does not promote customer
efforts to engage in conservation of natural gas, and instead would encourage increased

usage of natural gas. Such a rate design is contrary to the State policy:

{A)  Ttisthe policy of this state to, throughout this state:

ko

(G Encourage innovation and matket access for cnst»cffectwe
supply-and demand-side natural gas services and goods;”

The SFV rate design approved by the Commission impedes the development of
Demand Side Mangement (“DSM”) innovation in Ohio for a mmber of reasons. The

SFYV rate design sends consumers the wrong price signal; it will haym consumers who

3 O Bx. Mo, 2 (Colton Disect Testimony) at 28 (July 23, 2008),
¥ R.C. 4925.02.
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have invested i energy efficiency by extending the payback period; and it will take away
control that consumers have over their utility bills.

Iustead of impeding DSM programss, the Connnission hias 2 statwtory duty to
initiate programs (lial promote couscrvation. R.C. 4905.70 states:

The public utilities comnmission shall initiate programs that will

promote and encourage conservation of energy and a reduction in

the growth rate of energy consumption, promote ecolomic

efficiencies, and fake into account long-run incremental costs,
The SFV rate design serves the Company’s limited cost recovery interests, but fails to
promote coliservation for the reasons discussed below. State policy and statutory
mandates dirvect the Cominission to act in such 2 manner so that the rate design it imposes
on customers has a positive effect on energy conservation.

The Commission has the respousibility to approve rates that are just and
reasonable.’® An SFV rate design does not meet the State policy of promoting energy
efficiency” and violates the legislative mandate (o the Commigsion to initiate programs
to prowote and encourage conservation,” Tt is imiportant as part of the regulatory
compact to make encrgy efficiency 2 success, that the Commission consider not only
conpany incentives and revenues but also customer incentives to participate in programs.
IF customers invest in energy efficiency only to see their payback periods extended, this
may have a chilling effect on continned investments in energy efficiency. Such an
outcome is anathema to the intent of the law, Therefore, the SFV rate design results in

the implementation of rates that are unjust and nureasonable, and the Commission should

reverse its Opinion and Order on rehearing.

B R €. 4909.18 and R.C. 4809.19,
¥R 4029.02(AN4).
WR.C. 490570,
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A. The 8KV rate design sends the wrong price signal to consumers.

The Commission’s Opinion and Order improperly stated that a “levelized rate
design sends better price signals to customers.” This contradicts the fundamental tenet
that high natural gas commodity prices generally send a signal to consnmers that
encourages conservation. The SFV rate design contradicts that basic message because it
decreases the volunetric rate while significantly increasing the fixed portion. At atime
when VEDO’s marginal costs for natural gas and energy prices generally arve increasing,
the SPV rate design sends the wrong price signal to customers, because as consumers use
more natural gag the per unit price decreases under the SFV design. This is shsolutely
the wrong price signal to send consumers making decisions on the consumption of a
precious natural resource.

The SFV rate design fails 1o send the proper price signal to encourage
conservation. To the extent that the Company and/or Staff are concerned that the present
rate design (consisting of a lower customer charge and a higher volumetric rate) does nat
enable the Company the ability to collect sufficient revenues, it should not be ignored
that the regulatory principles have long been in place that a Company 13 not guaranteed
cost reeovery. Rather rates are set by the Commission in order to pertnit the Company
an “oppertunity” to collect a fair rate of return -~ rates are not designed to “ogparantee”

the utility anything.43 The opportunity to develop a more stable revenue stream can be

! Opinion and Order al 12.

2 Bluefichi Water Works & fmprovement Conpany v. Pub. Serv. Comm. of West Virginia, 438, C1. 675,
G92 (Fune 11, 19231 (“A public utility is entitied to such rates as will permit it to earn a return on the value
of the properly which it employs for the convenience of the public * * *; but it has ne constitutionat right to
profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.”)
Emphasis added.
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addressed by the implementation of a decoupling mechanism with appropriate
safeguards, in a manner that does not discourage customer conservation efforts.

The onty conclusion that the Commission should have reached in these cases is
that the price signal from the SFV rate design is improper. Therefore, the Commussion
shonld reverse its Opinion and Order approving the SFV rate design on rebearing because

the resulting rates are imjust and unreasonable,

B. SFV rate design removes the customers’ incentive to invest in energy
efficiency because the SFV rate design extends the pay back period
for energy efficiency investments made by consumers.

The Commission noted that a “critical™

component of its decision on the SFV
rate design was the provision for energy efficiency projects. The Opinion and Order
Jauded the establishment of the programs because they were “consistent with Ohio’s
gconomic and energy p{}li*::if:s;.”é4 However, the Opinion and Order was seleetive with
what parts of the decision are consistent with the state economie policy and which parts
are not. For example, the Opinion and Order imposed the SFV rate design despite the
faci that it will lengthen the payback period for energy efficiency investments.
Customers who have invested in energy efficiency measures such as additional home
insulation, more efficient farnaces and water beaters -- as a rational response {0

increasing gas costs, and in response to the very same state economic and energy policies

that the PUCO touted -- will see their investment retuens diminished and payback periods

¥ Opivion and Order at 12.
“d.
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lengthened as a resnit of the change to an SFV rate design.” This is another reason that
the SEV rate design discourages conservation.

This issue becomes gven more important in light of the féct that many of the
conservation efforts that customers have undertaken in the recent past were also based on
the current rate design which provided customers greater incentive to consesve. This is
because the current rate design consists of a lower fixed customer charge and a higher
voliunetric charge. Prior to the imposition of the SFV rate design, customers could see a
direct reduction i bills as a result of less usage due to conservation efforts. Customers
made those conservation investment decisions in good faith and in reliance on the
regnlatory rate design in place consistent with the very same policies that tout encrgy
efficiency efforts. It is patently smfair to now change the rules that customers relied on.

A change to the SFV rate design will extend the payback period of energy
efficiency investments because a greater portion of the bill will be recovered in the fixed
chiarge and a smaller portion in the volumstric portion.*® Mr. Puican disimissed this
difference claiming that it was au artificial price signal.”’ But the fact remains that if the
goal 1s to achicve maximwim conservation, then the best price signal is one that includes
the largest volumetric charge and the lowest fixed charge. This Is consistent with the fact
that the actnal commodity of gas which comprises the largest portion of a customer’s
tatal bill is based on voliume.

Mr, Puican attempted to defend his position by indicating that the artificial

inflation of the volumetric charge beyond cost would lead to an over-investment in

3 OCC Bx. Wo. 3 {Novak Direct Testimony) at 21.
1% Ty, Vol VI (Paican) at 26 (Aug. 28, 2008),
.
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conservation,™ However, despite this dubious claim, there is absolutely no evidence in
the record of any instances of over-investment in conservation as a result of the ewrent
rate design.

Because the SFV rate design lengthens the pay back period for conservation
investments, the SFV rate design has the effect of reducing the customer’s incentives to
invest in energy cfficiency. The cost per unit under the SFV rate design declines as
consumption grows which sends the wrong price signal, and the customers who invest in
energy cfficiency investments face longer payback periods.* The Commission was faced
with a decision to implement a rate design that has a negative inpact on a customer’s
payback analysis, or a rate design that positively impacts the payback analysis. In order
to adhere to the state policy in R.C. 4929.02 and R.C. 4905.70, the Commission must
implement the latter rate design. In these cases, that would be the rate design that
includes n smaller customer charge ($7.00), a higher volumetric rate, and a decoupling
mechanism with appropriate safegoards.

Making a radical rate design shifi to a SFV rate design is especially unfair for
customers who have invested to become more energy efficient as a response to actions
urged by State and Federal encrgy efficiency policies. In this sense, an SFV rate design
reduces some of the control custonters have over their wility bills, because more of their
bill is uncontroilable or fixed and less is coutroliuble or dependent on their volumetric
usage.

The reduction that would be made to the volumetric rate resulting from an

merease to the customer charge under an SFV rate design could affect consurners’

#1d, a1 27 (Aug, 28, 2008).
B Q00 Tix. Mo, 3 (Novak Direct Testimony) at 21.
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conservation investment decisions. Although the conmmodity costs do represent the
largest portion of a residential customer’s bill, the reality is that consumers have made
conservation decisions based on the cwrent level of volumetric billing. Based on this
evidenes, il is a given that the SFV rate design will reduce the benefits and will extend
the payback period of energy efficiency investments. Therefore it should not be
approved by the Commission.

Tn reality, each consumer is different in how they approach energy efficiency
investment decision-making. The Cornmission’s role is to put in place a rate design that
will be most effective at removing barriers or most effective at promoting consumers’
investment in energy efficiency. The only conclusion that the Commission can reach is
that the SFV rate design, and the rates proposed there under, cxtend the payback period,
and are therefore unjust and unreasonable and should 110t be approved by the
Commission in these cases.

Assignment of Exror 5: The Commission Erred By Approving A Rate
Design That Unrensonably Vivlates Prior Commission Precedent And Policy.

The PUCO has identified gradualisin as one of the regulatory principles that it has
incorporated as part of its decision-making process.”® However, for gradualism to have
any legitimacy as a regulatory principle, it tust be applied with a certain level of
consistency and transpayency and not haphazardly or in a manner designed 1o merely
justify the end results. Gradualism had been relied upon in prior cases in such a manner
that increases to the fixed portion of the customer charge were limited to $1.00 10 $2.00

per customer per month.>* However, in this case, the PUCO Staff claimed that almost

59 Staff ¥x. Na. 3 (Puican Direct Testimony) at 3.

31 Gee fostuntes 56-64.
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doubling or tripling the customer charge -- increases of $6.37 and $11.37 -- reflect
gr;.zdua[ism.5  The PUCO unrcasonably relied on the Company and Staff argument that
the principle of gradualism has not been ignored by the implementation of the SEV rate
design, despite a claim that, “the Commission is sensitive to the impact of any rate
increase on customers, especially during these tough economic times™" the Opinjon and
Order nonetheless imposed increases of $6.37 and $11.37 per customer per month over a
two-yeat peried, without any resemiblance to the principle of gradualism that the PUCO
aclhiered to for over thirty years. Thus, after two years, customers will see their customer
charge nearly triple. Given that the current customer charge is $7.00 per customer per
month, these increases are not gradual increases. Rather thess increases to the fixed
portion of the customer charge represent enormous increases in the customer charge and
they violate the principle of gradualism. This demonstrates the PUCG’s faiture to be
guided by its own regulatory principles in these cascs. Such disregard for the ptinciple of
gradualisim harms VEDO's residential consumers and the regulatory process.

The Opinjon and Order ignored numcrous prior cases where gradualism was
applied in a much more reasoned and measured manner. In a Columbia Gas case, , the
Commission noted that the Staff recommended a Customer Charge of $6.00, which was
lower than the cateulated charge of $7.79, based on principles of gradualism and

stability.” As part ofits decision, the Commission concluded:

3Ty, Waol. IV {Puican) at 113-114 (Angust 25, 2008).
% Opiuion & Qrder at 15.

% In the Matter of the Applications of Colmnbia Gas of Ohie, Inc., to Establish a Uniform Rate for Naturel
Gas Service Within the Compauy’s Lake Erie Region, Northwest Region, Central Region, Eastern Region,
emed Sontheusieri Region, Case No. 88-716-GA-AIR et al, {1988 Columbia Gas"), Opipion and Order at
&7 {October 17, 1989},
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While it is true that the customer charge proposed by the statf
might not recover all customer-related costs, it is important to
note that costs, while very important, are not the only factor to
consider in establishing the charge. The Commission must also
consider the customers’ expectations, acceptance, and
understanding in setting rates and balance these factors
accordingly with the determined costs.”

In accepting the Statf position in the 1988 Columbia Gas case, the Commission noted

that “Jtjlie Staff’s application of the accepted ratemaking principles of gradualism and

stability is reasonable.”*

Roth the Staff Report and the Opitiion and Order in another Columbia Gas case,”’

echoed the same belief in and reliance on gradualism. The Commission noted that:

Staff contends that its proposed customer charge of $6.25 is
reasonable, since the customer charge is meant to provide a vtility
only with a partial recovery of its fixed costs and since the charge

it proposes is in keeping with the accepted ratemaking principles of
gradualism and stability.*®

The Commission further claborated on these principles, when it ruled that:

We heard a great deal of testimony at the local hearings regarding
the detrimental impact that an increase in the customer chatge
would have on low- income customers (See, Cincinnati Tr, 29-30,
54, 61, 93). We believe that it is appropriate in this case to
keep the customer charge af its current level in order to
minimize rate shock thai would otherwise be experienced by
residential customers,”

- —

55 1d. at 89, Eiaphasis added.
i,

S Ju the Matter of the Applications of Columnbia Gas of Ohio, Inc., to Establish a Uniforim Rare for Nawural
Gas Service Within the Company 's Northwesteru Region, Lake Erie Region, Central Region, Lastern
Region, and Sonthenstern Region, Case Ne. 39-516-GA-AIR et. al. ("1289 Columbia Gas™), Opinion and
Ovder a8 80-82 (Al 5, 1990).

#1989 Columbia Gas w 80,

5 1 the Maiter of the Application of the Clucinnati Gas & Electric Company for an Increase in Ity Rates
for Gas Service to Al Jurisdictional Customers, Cass No. 95-656-GA-AIR, Oupinion and Order at 46
{December 12, 1996). Emphayis added.
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The Staff view of gradualism, as noted throughout the many Staff Reports, has
been in the context of Company-proposed customer charge increases of only $2.00 to
$4.00. In most cases, the Staff Report notes that in making its recommendation, the Staff
recognized and prescribed to ratemaking prineiples of gradualism within the revenue
distributions.™ This same language also appeared in Northeast Ohio casewhere the Staff
Report stated, “ijn recommending customer charges, Staff recognizes and prescribes fo
the cstablished ratemaking principle of gradualism within the revenue distribution.”®!

The same or similar statement appears in the Cincinnati Gas & Electrie, Case No.
01-1228-GA-AIR, Staff Report,” in the Cincinnati Gas & Electric, Case No. 92-1463-
GA-AIR Staff Report,® Columbia Gas of Obio, Case No. 91-195-GA-AIR Staff
Report,* Dayton Power & Light Company, Case No. 91-415-GA-AIR Staff Report,”
and the River Gas Company, Case No. 90-395-GA-AIR Staff Report.*

The Commmission in its Opinion and Order conternplated the potential harmful

effects of rate shock from the SFV rate design, but never acted upon its query:

R fis the Matter of the Complaint and Appeal of Oxford Natweal Gus Company from Ordinance No, 2896,
Passed by the Conneil of the City of Oxford on February 7, 2006, Case No, 06-350-GA-CMR, Staff Report
at 26 (September 19, 2007).

1 1u the Matter of the Application of Northeast Ohio Natural Gas Corp. for an Incregse in ifs Rates and
Charges for Namral Gas Service, Case No. 03-2170-GA-AIR, Staff Repurt at 44 {August 29, 2004).

® In the Mutier of the Application of the Circiinati Gas & Elecaic Company for an Increase in its Gas
Rutey in its Service Territory, Case No. 01-1228-GA-AIR, Staff Report at 57 {Ianuary 1, 2002).

Sty the Matter of the Application of the Cincinnali Gas & Electric Company fo File an Application for an
Increase in Gos Rates in itz Service 4ren, Case No. $3-1463-GA-AIR, Siaff Report at 29 (Marck 17, 1993).

5% it the Matter of the Application of Colunbia Gas of Ghin, Inc., to Increase Gas Sales and Certein
Trapspentution Rates Within its Service Area, Case No, 81-195-GA-AIR, Staff Report at 58 (Augnst 25,
1991).

¥t the Matter of the Application of the Dayton Power and Light Company for Authority to Amend its
Prleri Tariffs to fncrease the Ruates and precedents Charges for Gas Service, Case No, 91-415-GA-AIR,
Staff Report at 45 {November 13, 1991

¥ 15t the Maiter of the River Gus Compeny for Autharity to Arend e Filed Tariffs to Increase the Rates
] Charges for Gas Service, Case No. 90-395-GA-AIR, Staff Report at 31 {October 29, 1990).
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Before strictly applying cost causation we must consider and

balance other important public policy outcomes of rate design. * *

* Cant it he implernented without rate shock - that is, with

sensitivity to gradualism?®’
Histarically, the principle of gradualism has been accepted in the form of mitigating a
customer charge “increase” from $6.77 to $6.00% or from $5.23 to $5.00” or even
keeping it at $5.70. During that period when the gradualism principle was adhered to
the commodity prices were generally more stable. However, there is no evidence to
support an argument for adherence to the principle of gradualisn only at a time when
commodity prices are at a lower level. The Cormmission should adhere to the principle of
gradualism when considering a $7.00 customer charge may increase to $13.37 or $18.37
per customer per month, especially when the conmmodity prices are over $8.00/Mcf™
The nged for gradualism grows as consumers face greater cests; the need does not
decline.

The problem with the Commission’s Opinion and Order is that it is not a long-

term move Lo the SFV rate design. Should such a shift oceur, it should be gradual with

smal!l incremental increases in the fixed customer charge and with the opportunity to

evaluate its impact on custorner conservation and affordability.

T Order at 25,

% e the Matter of the Application of the Cincinnati Guas & Elecivic Company (o File an Application for an
Bicrense in Gas Rates in ity Service Area, Case No. 92-1463-GA-AIR, Staff Report at 20 (March 17, 1993).

% Iy tlie Moter of the Application of the Dayion Power and Light Company for Authority to Amend its
Filed Tariffs to Increase the Rates and precedents Charges for Gus Service, Case No. 91-415-GA-AIR,
Staff Report at 45 (November 13, 1991}

1 the Matier of the Application of the Citclanati Gus & Flectric Company for an Ingrease in Iy Rates
Jor Goys Semvice to Al furisdictional Costoiners, Case No, 95-656-GA-AIR, Opinion and Order at 45-46
(December 12, 1996),

T Staff 1ix. No. 3 (Puican Prefiled Testimony) at 3-4 {Augnst 22, 2008),
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Assignment of Exror 6; The Commissior Erred By Imposing The SFV Rate

Design Against The Manifest Weighit Of The Rvidence Resulting In Unjust

And Unreasonable Rates In Violation Of R.C. 4909.18 And R.C. 4905.22.

One of the keys to the PUCO’s decision to impose the SFV rate design was the
use of PIPP customers as a surrogate for all low-income cnstomers.”” In making this
decision, the Commission completely accepted and relied on the testiznony of the Staff
witness on this issue.”” It is noteworthy that other than making this statement, the Staff
provided no objective evidence or statistical data to support this position. Instead, only a
subjective conclusion was provided -~ one that justified the end conclusion in favor of the
SFV rate design, Inasmuch as Staff provided no objective data or statistical information
in support of the statement, the OCC and other imtervenors were denied an opportuiity to
explore the credibility of such information.

In contrast, the OCC presented the testimony of Roger Colion which relied on
statistical analysis of data provided by the Energy Information Administration”™ and
United States Census data,” Despite the fact that Mr. Colton based his observations and
conclusions on objective data and statisticai analysis, the Opinion and Order completely
discounted his testimony.”® In doing so the Commission held Mr. Colton’s testineony {0 a
significantly higher standard than the testimony provided by Staff. This double standard
was unfair and liad the impact of shifting the burden from Staff -~ who relied on PIPP

customers as a surtogate for all low-income customers -- to the QCC.

™ Opinion and Ordey at 13.

P

" QCC Ex. Ne. 2 (Colton Direct Testimony ) at 7 (July 23, 2008),
" 1d. at 7-10.

¢ Cpinion and Order at 13.
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The Opinion aud Order stated that the data relied on by Mr. Colton “may be
nureliable”’’ However, this conclusion ignored Mr. Colton’s explanation:

The cantion abont census ~- the use of census information on
expenditnres doesn’i go to the sample size. The caution goes to
using the American Community Survey to establish the -- the
answer is yes [ am aware of this caution. The cantion goes to
nsing the censns data to cstablish the -- the actual dollar figure for
a -~ for a naiural gas bill, and it doesn’t apply simply 1o the
American Community Survey. It applies to Department of labor’s
Consumey Expenditure Surveys and any other servey because
people tend to overstate their -~ their natural gas bills and T don’t --
I didn’t believe when I use this data, | use it hecause [ don’t
welieve that cantion is applicable to -- to what I used it for in that |
don’t use the American Community Survey to say that the natural
gas bill in Montgomery county or the natural gas bill in Ohio is
$21.03. What T used it for was to cstablish the relationship
hetween -- between incomes to look to sec whether the biil for low
income honseholds versus middle income households versis high
income heuseholds, what those relationships ave,

The Opinion and Order nonetheless concluded that, “We find that the record
demonstrates that low-income customers, on average, would actually enjoy lower bills
under the levelized rate design.””® The record may indicate that PIPP customers -- who
are liigher nse enstomers ~- may benefit from the SV rate design, but the record does not
indicate that nou-PIPP low income customers will fare as well, In fact, by relying on an
average of PIPP and non-PIPP customers to reach that conclnsion, the PUCQO actually
confirmed Mr. Colton’s testimony. This flaw underlies one of the key premises to the
decision to impose the SFV rate design on customers. As such, both the premise and
conelusion are lawed and the Commission should correet this flaw by reversing its

decision on the SFV rate design.

&

™ Opinion and Order 2t 13, Empbasis added.
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Without the acceptance of Staff’s unsupported statement regarding PIPP
customers as a surrogate for non-PIPP low-income customers, it is uncontroverted that
the SFV rate design has a negative impact on low-income customers. Thug the resulting

rates are uijust and unreasonable.

Iv. CONCLUSION

For the reasons set forth herein, the Commission should issue an Eniry on
Rehearing that reverses the Finding and Order approving the straight fixed variable rate
design. Additionally, the Commission should reverse its finding that the notice provided
for Stage 2 rates was sufficient, and should order the Company to reissue a corrected
Stage 2 notice and conduct proceedings focusing on the appropriateness of the Stage 2
rates.

Respectiully submitted,

JANINE L, MIGDEN-CSTRANDER
CONSUMERS® COUNSEL
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Lawriter - ORC - 1.47 Presumptions in enactinent of statutes. Page 1 of ]

1.47 Presumptions in enactment of statutes.

In enacting a statute, it is presumed that:

(A) Compiiance with the constitutions of the state and of the United States is intended;
(B) The entire statute is intended to be effective;

(C) A just and reasonable result is intended;

(D) A result feasible of execution is intended.

Effective Date: 01-03-1972
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wise appropriated, the sum of ten thousand dollars for the uses ang
purposes of this act.
Autvrm HIavinToy,
Speaker pro lew, of the House of Representalives.

Joux T, Browy,
President of the Senate.
Passed March 7, 1y2g,
Approved March 2o, 1020
Myeas Y. Coppaxw,
G owernor.

The sectional mpnbers on the marginl fleread are designased 3s provided by law,

GILBERT Brirman,
Attarsey General.

Filed in 1he office of the Seeretary of State at Colmwbus, Ohio, oo
che 20th day of March, A 12, 192,
Crawrsner [ Burowy,
Sreretury of Stede,
File No. 12

{Amended Senare Bill No, 65)
£\N f\CT

Ta cvente, wijsdn the naoblic wiilies commiswion, a division of iwves-
Ligititen ; 10 revise the laws telalng 1o rates of public milkties,
heartugs thereon and delerminalion thereof avd 1o repeal
secliong 06 and 624-40 of the General Code,

Be 1 enacted By the Generel Assembly of the State of Ohiv:

Sec. 486. Division of investigation. Appointment of superintendest
of {nvestigatiq?; duties; salary, term of office. Appointment of
attorney examiners, experts, engineers and accountants.

Secriow r. There is heveby created within the public utilities com-
ndssion a division of investigation. The comnission, with the approval
of the governor, shall appoint 2 superintendent of the division of investi-
gation who shall hold office during the plessure of the commission and
shall receive an annual salary of five t‘musand dollars payable i the
same manner ay the salaries of other state officers ave paid,

The conmdssion shall have power to appoint attorhey examiners, ex-
perts, engineers, and accountants deemed necessacy to carry out the pro-
visions of tlus act, who shafl be in the nnclassificd division of the civil
service and shall serve during the pleasure of the commssion at such
salaries aud conipensation as the commission wmay fix, provided that
nothing in this act shalf be coustrued to take out of the classified service
any employes now in the classified service

The cormmission shall designate from time to time one of the attor-

&r'd 6596 L8E P19 HO 100D AdHdNS

ney eXaminers as ¢
sickniess or disabilis
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It shall be the
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ouse of Representatives.

Tortwy T. Browy,
Progident of the Senute.

Myurs Y, Copvur,
{rovertor.

sigpated as nrovided by Iaw.

Chusrnr BarrMak,
Artorney Generod,

at Columbus, Dhio, on

~arencn J. Broww,
Secretary of State.
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wol ail te repwal
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State of Ohio:
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ncy examiners as an assistant superintendent who shall, i the absence,
sickmess or disability of the superiniendent, possess the powers aud pet-
forn the duties of the superintendent,

it shiall be the duty of the superintendent 1o perforut the duties of
{he execntive secretary of the connmission, which office is hercby abolislied,
and to kacp a full and complete record of all proceedings of the com-
mission; to issue all necussary process, writs, warrapts and notices; to
keep all hooks, waps, docuinents and papers ordered filed by the conumis-
sien. and all exders made by the contmigsion or a copyuissioner, or ap-
proved and copfirmed by it and ardered filed; he shall be responsi-
ble to the comnission for the custody and safe preservation of all
documents in its office. Under the divection of the commission, the su-
perintendent shall have charge of its ofiice, superiniend and perform its
clerivnl business, and peviorm such other duties as the commission ruay
prescribe.  The superintendent and any arorney examinar shall have
power to administer oaths it all parfs of the state so far as the excreise
of such power is properly incidental to the performance of their duties
or that of the coramission,

See. 814-28. Filing of application for change of rate; cantents.

Spormon 2. No rate, joint rate, toli, classifieation, charge or rental
or any change in any rate, joint rale, toll, classification, charge or rental
ot any regulation of practice affccring any rate, joint rate, toil, classifica
tion, churge or rental of a public utility shall become effective until the
copnnission, by order, shall detarmine the same to he just and reasonable,
except a5 hereinafter pravided, proviling however that this section shall
not apply to any rate, joint rate, toll, clussification, charge or rentyl or any
regulation or jractice affecting the same of railroads, street and electric

railroads, motor transporlativn cowspalies and pipe line companies.

Any such public utility desiring to cstablish any rate, jomt rate, toll,
elussification, charge or rental or 1o madify, amend, change, increase of
roditee any existing rale, joint rate, toll, classification, charge or rental or
any regulation or practice affecting the same shali file a writtens application
with the comuiission.  Such application shall be verified by the president
or a vice-president aud the sccretary or treasurer of the applicant and
still contain a schedule of the existing rate, joint rate, wll, classification,
charge or vental, or vcgulation or practice affecting the same, i any, t0-
gether with a schedule of the modification, amendment, change, increase or
teduction sought to be esiablished, aund also a statement of the facts and
arounds upon which such application is. based. 1f such application i&
pot ap application for an, increase in any rate, joiut tate, toll, classifica-
tion, charge or rental, the commission shall permit the fling of the
schedule proposed in the application and fix the time when the same shall

mke effect,

Mast fle certain exhibits.

Tf said application is for am increase fn amy rate, joint rate, toll.
classification, charge or rental there shall zlvo, wiless otherwise ordered
hy the commission, be filed thercwith in duplicate, the following cxhibits!

2 @I
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o A—A detailed inventary and appraisal of its property uscd and usefal
in rendering the service referrcd to in such applcation.
. B—A vomplele operating statement of its dast fiseal vear, showin
in detail all its receipts, reveuncs and iacemes from all sotwees spd al
of its operating costs and all other expenditures; together with any an-
alysis of so murh thereof as it nay deem applicable to the matter re-
ferred to in said application.

ComA statement of the icome amil expense anticipated under the
application filed.

Publif:aﬁon: Investigation by superintendent of division of investigas
tion; objections.

Upon the filing of any such application for tnerease the public ntility
shall forthwith publish the substance and prayer thereof, in 3 form ap-
proved by the commission mice a week fur ihree consecutive wecks, in
& newspaper published and i general cirenlation thronghout the terri-
tory in which such utility operates and affected by the matters referved to
in said application, and the superintendent of the division of investigation,
under the direction of the eommission, shall at once cause to be made an
investigation of the faegs set forth in said application and the cxhibits
attached thereto, and the matters and things counected thercwith amd
within fifteen days after the filing thereof, or within sucl additional time
as the commission shali order, shull wale 3 written report thereon and
file the same with the commission, sending a copy theveof by registered
mail to the applicant, the mayor or mayors of any municipalities affected
by the application, and to such other persons as he or the cominission may
deemt interested, Tf no objection to such report is made by any party
interested within thirty days after the filing of the smne with the conts
wission and the mailing of copies thereof, 25 hereinbelore provided, the
commitssion shall fix u date within ten days thereafter for the final hear-
ing upon said application, giving votice thereof to all parties interested,
and at such time shall consider the matters set fonh in said application
and make such order respecting the prayer theseof as to it scems just
and reasonable.

Hearing of testimony; time of taking; recerd.

If objections are filed with the commission within thirty days after
the filing of the report of the superintendent of investigatiou, the appli-
cation shall be promptly sct down for hearing of testimony before the
commission or be farthwith referred by the commission to the superin-
tendent of investigation who shall promptly assign an attorney examiner,
designated by the commission, to take ali the tesimony with respect to
the application attd objections which ma¥ be offered by any interested
party. The superintendent shall afse fx vhe time sud place to take tose
timony giving ten days' weitten notice thereof to all parties. The tking
of testimony shall commience on the dute fixed in sald notice and the
satne shall continne from day to day wmuil completed; providing, how-
ever, that the zttorney examinmer way, upon good cause shown, grant
continuances far not more than three days, exciuding Satardays, Sun-
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days and holidays, and provided further that the commission may grant
contituances for a longer period than three days upon its order and for
rood cuuse shown.

" When the tuking of testimony is completed, a full and complete
record thereof noting therein all aljections made and exceptious taken by
auy party or comnsel, shall be macde up and signed by the attorney cx-
amviner and superintendent, and filed with the comunission. Whereupon
the commission shall promptly fix a date for final hearing, giving notice
chorcaf to all inerasted partics, and at such learing ull interested parties
hall be entitled to be heard in person av by counsal and thereafler make
such order respecting the prayer thereof as fo it scoms just and reasons
able.

Teastimany shail be under oath; record of zame.

Tn afl proccedivgs before e conumission, as herein or otherwise
4y law provided, wherein the aking of testimony is reguived, except
when heard by the commission, an attorney exmminer of examiners shall
be assigned by the commission to take such tesBimony and fx the time
and place therefor, and such testimony shall lie taken n the manner pre-
seribed hevein,  All lestipony shall be under oath or alffirmation and
raken down and tanseribed hy a reporier and made a past of the record in
the case, ‘Lhe comumission, in its diseretion, shall have power to hear the
tgstimony or any patt thereof in any case without huving the same ve-
ferred 10 an attorney examiner and shall also have power in the hearing
of any case to take additional testimony or to direct the superintendent
o cause additional testimony to be taken. Testimony shall be taken and
4 record wmade i accordance with such general rules and regulations as
the commission may prescribe; and subject to sich special inatructions in
any proceeding as it, by order, may direct.

If rate is found unreazonable and excessive; repayments.

Provided, however, that in all actions or proccedings peuding before
the commission upon the effcetive date of this act, ju which @ rate,
ipint rate, toll, classificaiion, charge or remal shall be in cffect, or shall
hecome cffective, and a bond, undertaking or other security shall have
been filed, or may be filed by the ntility, it shall be the dutv of the com-
mission to procecd to determive whether any portion of such rate, joint
rate, toll, classification, charge or rental is unreasomable and excessive,
and the ntility shall repay to the consumers such portions of such rate,
joint rate, toll, classification, chatge, or rental collected as the commis-
sion, upon final hearing, shall determine to liave been unreasonable aud
excessive, together with iuterest thereon at the rate of six per centum per
annumn from the date of payment by the consumers to the date of repay~
ment by the atility.  Such repayments shall be made at such times and
in siich amounts as the commission shall order, and shall be paid promptly
by such utility to the consuiers entitled thercto, and in such maoner asg
the commission imay prescribe, and if any such muney ordered repaid
shall ot have heen clainied by the consamers entitled thercto within one
year from the time the same shall become due and payable in accordance
with the order of the commiission, all such unclaimed moneys shall be paid
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[House Bill No. £71.) utility, but

i concerning
. AN ACT fieation, ch:
To rmend sestion 61420 of the Genersl Cods of Ohio, relating to f{ﬂ_{:h he{zr&r.
: the public utility comuniissien. filing with .
i . o affected th
8 Fo it anacted by the Goneral Assembly of the State of Ohdo: such suspa
1H , duopion 1. That seetion 61420 of the General Code a
% _ - of Ohio be amended to read as follows: and postpo
Ty dery Sec. 514.20. Unless otherwise ordered by the commis- toll, elassifi
i i : ; sai for a 'l
roanired belkia  sion, no changa shall be made in any rate, joint rate, toll, 1ot
chunrs of e clussifieation, charge or rental, in force at the time this act when seh
odorod By 2000~ akeq effoct, or a8 shown upon the schedules which shall have regulation

been filed by a public utility in comphance with the require-

ments of s act, or by ovder of the commission, excent after a fol;

sfter thirty davs’ notice, in writing, to the commission, rate, jont
which notice shall plainly state the chapges proposed fo he tion or pra
wade in the sehedule then in foxes, and the {ime when the sueh order
change, rate, charge, toll, classifieation, or rvental shall go Heation, ¢h
3 . into effect; and 21l proposed shanges shall be plainly indi- proper in
v cated upon existing schedules, or by filing new schedules toll, elassifi
é thivty days prior to the tims when they are to take effeot, hecome efft
b bt the commission may precribe a less fime when they be eonclué
-,i% may take effect, provided, however, that if the proposed stated, the
} change shall offect a1 ineresse in the rate, joint rate, toll, time of su
i classtfication, charge or rental, netice, in forwn approved by provided, |
L%t the comnission, published once vach weck for three consecy- inereased
i Kew miedules tive weeks before the effective date thereof, unless the com- rental, sha
H Tied on GMES  migeion ghall o wthorize 2 less time, shall be given by publi- the commis
I publiealton In " eqtion in & newspaper published st the county scat of each satisfactios
i quired; soutents ooUNLY in which such change applies, and of general eircu- the repayv
I * lptlom thersin, or in one newspaper published in, and of Increased
;i- genersl cireulation throughout the territory in which such rentul, ool
e utility operates. Snuch published notice shall set forth the final heari:
e fact that such application has been made, the cffective date exgessive,
i1 of the proposed new schedule, the name and loeation of the and in s
i agent of the ntility in such county or territory where a copy bond, und
s of such proposed ncw schedulé may be inepected by any in- commiseion
i i terested party; and provided, further, kowever, that such Lowever, 1
g3 utility shall ai the time of the filing of the schedule with dition to &
i the nommission, place on file with such agent of such utility by the util
i a vopy of the proposed new schedule angd keep the same oA of such int
it fila for the inspoction of ruy intercsted party pending the g over A
; hearing before such commission. the utility
Fowaty of comn- Whenever there ghall be filed with the sommission any (34} of st
oslg o g0 schedule eifecting an inerease in any rate, joint rate, toll, CAtan
: mithoe cleads - clagsification, charge or vental, or stating any new regulation bﬁ inereas
i of sumension, of  OF practice affecting sy existing rate, joint rate, toll, classi- the burde:
! schedils Bud fieation, charge or rental in force ab the time this act takes proposed 1
v teaslos o€ lime  offot, the commission shall have, and it is hereby given the public
E pr vy authority, either upon complaint or upon its own initiative ing and d
without complaint 8t ones, and if it 80 ordera without an- questionsa |
l gwer or other form of pleading by the intgreated public as pousibie
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utility, but upon rezsonable notice, to enter upon a hearing
concerning the propriety of such rate, joint rate, toll, classi-
fication, charge, rental, regulation or practice; and pending
such hearing and the decision therson, the comymission upon
filing with such schedule and delivering to the puhlic utility
affected therehy, a statement in writing of its reagons for
guch suspension, may saspend the operation of such gehedule
and postpoue the use and operation ol such rate, joint rate,
toll, classifieation, charge, rental, regulation or praetice, but
pot for a longer period than thirty days Bbeyond the tima
when sueh rate, joint rate, toll, classifieation, charge, rental,
vogulation or practics would otherwise go into cffect; and
after a full hearing, whether completed before or afier the
rate, joint rate, toll, classification, charge, renfsl, regula-
tion or praciice gocs into offect, the commuiseion may viake
such order in reference to sueh rate, joint rate, tol}, clagsi-
fication, ¢harge, rental, regulation or practice as would be
proper in a prosceding {pitiated after the rate, joinb raty,
toll, classification, charge, rental, regulntion or practice had
hesome effcctive: provided, that if any steh hearing cannot
he conclnded within the period of suspension, as above
stated, the commissign may, i its diseretion, oxtend the
time of suspension for a period not cxeceding thivty days;
provided, however, that such suspension of payment of srch
increased rate, joint rate, tolk, clagnifieation, charge or
renial, shall not go into cifect if the utitity shall file with
the comumission a bond, undertaking or other seeurity, 10 the
satisfaction of the commnission, securing and guarantesing
the repaywent to all the conswmers of such portion of such
incrcased rate, Jjoint rate, toll, classification, charge or
rentsl, collected by such utility as the pommisgion, poen
final hearing, may detcrmine to have been unreasonable or
excesgive, which repayments shall be made at gueh times
and in such amounts ns the commission shall order, such
bond, undertaking or security to be in such amount as ihe
counuission may Trom time to time determine; provided,
howover, that the amount fixed at any time ghall oot in ad-
ditton to the smonunt of soch merenss or other eharge made
by the utility already acerued exeeed the estimated amount
of such increase or other charge made by the utility extend-
ing over a periocd of ong year, bagsed upon the busiuess of
the utility for the previous year, or he less than one-half
(14) of such estimaled awmount.

At any hearing involving a rate inereased or gought to
be increased after this section shall have become effective,
titc burden of proof to show that the inereased rate or the
proposed increased rate is just and reasonabla shail he uwpon
the puhlie utility and the coramission shall give to the hear-
ing and decision of sucH question, preference over other
questions pending before it, and decide the spmc as speedily
a3 possible.
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Seotrow 2. That said original section 614.20 of the

he ectionay  Gexeral Code of Dhio be, and the same is hereby repenied.
DARROF 3 i

fomslty o tna ' Carn B, Brgaace,
St b, P, Speaker of the House of fopresendatives.
AR era, CraseNer J, Browx,

President of the Senate.
Pagsed December 19, 1919,
Approved Jamuary 16 ,1920.

Javwg M. Cox,
: Governor.

Filed in the office of the Secretary of State at Uolumbus,
Ohio, on the 16th day of Junuscy, A. D. 1920 @
25% 4t

[Ronste Biil No, #15.]
AN ACT

To make an aplpmpriaﬁan for the payment of suluries of the cma-
ployen of the senste, and mulntennses,

Be it enccted by the General Assembly of the Siate of Ohio:

Aspreprlation, SgorroN 1. That sums set forth in thiz aet ave hereby/

appropriated ont of any moneys in the state freasury no
otherwiga appropriated.

SENATE.
Personal Service—
AL Balames ..o i i $3,000 00
A2 Wages . ..oooiviirinnies v 10,000 00
Maintensnce—
[ e aeeararewneaEane $1,000 00
Cé..... e e e 200 00
b2 PP 500 00
§ 3 P JEP U S 500 00
T CHHAr v isnnr e caiaa s 500 090

Cranence J. Broww,
Presidont of the Sencte.
Carrn B, Bivpart,
Speaher of the House of Reprosentatives.
Passed Jonnaxy 14, 1920
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Approved January 5, 1920, whiehdsue}a |
park distriet
Jaxes M, Cox, Govornor parlc commie
. . tion, eontaind
Filed in the office of the Beerctary of State at Columbus, g?:gigosffh;
Ohio, op the 16th day of January, A. D. .’1925?5.2 a the slestors
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BEFORE

THE PUBLIC UTILITIES COMMISSION QF OHIO

In the Matter of the Application of Duke )
Energy Ohio, Inc. for an Increase in Rates. )  Case No. 07-589-GA-AIR
In the Matter of the Application of Duke )
Energy Ohio, Inc, for Approval of an y  Case No. 07-590-GA-ALT
Alternative Rate Plan for Gas Distribution ) :
Service. )
In the Matter of the Application of Duke )
Energy Ohio, Inc. for Approval to Change }  Case No. (07-591-GA-AAM
Accounting Methods. )

OPINION AND ORDER

The Commission, considering the applications, testimony, the applicable law,
proposed Stipulation, and other evidence of record, and being otherwise fully advised,
hereby issues its opirdon and order.

APPEARANCES:

John J. Finnigan, Jr., Paul A. Colbert, and Flizabeth Watts, 139 East Fourth Street,
Room 25, AT II, Cincinnati, Ohio 45201-0960, on behalf of Duke Energy Ohio, Inc,

Janine Migden-Ostrander, The Office of Ohio Consumers’ Counsel, by Larry Sauer,
Joseph Serio, and Michael Idzkowski, Assistant Consumers’ Counsel, 10 West Broad
Street, 18% Floor, Columbus, Ohio 43215-3485, on behalf of the fesidential consumers of
Dygke Energy Ohio, Inc.

David C. Rinebolt and Colleen Mooney, 231 West Lima Sireet, Findlay, Ohlo 45840-
3033, on behalf of Chio Partners for Affordable Energy.

Bricker & Eckler LLP, by Thomas J. O'Brien, 100 South Third Street, Columbus,
Ohio 43215-4236, on behalf of the city of Cincinnati.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group and The Kroger
Company.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, 65 East State Street, Suite 1000,
Columbus, Ohio 43215-4213, on behalf of Interstate Gas Supply, Inc.

ing ara an
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Vorys, Sater, Seymour and Pease LLP, by M, Howard Petricoff and Stephen M.
Howard, 52 Gay State Street, P.O. Box 1008, Columbus, Ohio 43215, on behalf of Direct
Energy Services, LLC and Integrys Energy Services, Inc,

Christensen, Christensen, Donchatz, Kettlewell & Owens, LLC, by Mary W.
Christensen and Jason Wells, 100 Bast Campus View Blvd,, Suite 360, Columbus, Ohio
43235, on behalf of People Working Cooperatively, Inc.

John M. Dosker, 1077 Celestial Street, Suite 110, Cincinnati, Ghio 45202-1629, on
behalf of Stand Energy Corporation. '

Thomas R. Winters, First Assistant Attorney General, by Duane W, Luckey, Section
Chief, and William L. Wright and Thomas Lindgren, Assistant Attorneys General, Public
Utilities Section, 180 East Broad Street, 9% Floor, Columbus, Ohio 43215, on behalf of the
Staff of the Public Utilities Commission of Ohio.

OPINION:
L PROCEDURATL BACKGROUND

Duke Energy Ohio, Inc. (Duke, company) is a public utility, engaged in the
distribution and sale of natural gas to approximately 424,000 customers in Adams, Brown,
Butler, Clermont, Clinton, Hamilton, Highland, Montgomery, and Warren counties, Ohio.
As a public utility and a natural gas company within the definition of Sections 4905.02 and
4905.03(A)(6), Revised Code, Duke is subject to the jurisdiction of this Commission in
accordance with Sections 4905.04, 4905.05 and 4905.06, Revised Code. :

On June 18, 2007, Duke filed notice of its intent to file an application to increase its
rates. The Commission issued an entry on July 11, 2007, establishing a test period of
January 1, 2007 through December 31, 2007 for the proposed rate increase and a date
certain of March 31, 2007, as well ag granting certain waivers requested by Duke.

. Duke filed the application in Case No. 07-589-GA-AIR, seeking to increase its gas
rates on July 18, 2007. Duke aiso filed separate applications for approval of an alternative
rate plan (Case No, 07-590-GA-ALY) and for approval to change accounting methods
(Case No. 07-591-GA-AAM). As originally filed, Duke's rate increase application sought
- approval for a 5.71 percent annual rate increase, an additional $34 million, over current
total adjusted operating revenues. As part of the alternative rate plan application, Duke
proposes to: (a) extend the term of the Accelerated Main Replacement Program (AMRP)
and the associated rider (Rider AMRP) through the year 2019, (b} establish a process to
recover its future investment in Duke’s Utility of the Future initiative through a new rider
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{Rider AUJ, and (c) create a new sales decoupling rider (Rider SD) to remove any
disincentive for energy conservation initiatives. In the accounting application, Duke seeks
approval to defer certain costs to be recovered later as a part of the AMRP expenditures
and to capitalize the cost incurred for certain property relocations and replacements.

By entry issued September 5, 2007, the Commission found that Duke’s application
in Case No. 07-586-GA-AIR complied with the requiremenits of Section 4909.18, Revised
Code, and Rule 4901:1-19.05, Ohio Administrative Code (0.A.C.) and accepted the
application for filing as of July 18, 2007. The entry also granted Duke’s waiver requests as
to certain standard filing requirements and directed Duke to publish notice of the
application in newspapers of general circulation in the company’s service territory. Duke
filed proof of such publication on February 25, 2007. To provide interested parties with an
opportunity to make inquiries about the Duke applications, a technical conference was
hosted by the Commission’s staff on August 20, 2007,

Motions to intervene in these cases were granted to the Ohio Energy Group (OEG),
the Kroger Company (Kroger), Interstate Gas Supply, Inc. (Interstate), the city of
Cincinnati, the office of the Ohio Consumers’ Counsel (OCC), People Working
Cooperatively, Inc. (PWC), Integrys Energy Services, Inc. {Integrys), Direct Energy
Services, LLC (Direct), Stand Energy Corporation (Stand), and the Ohio Partners for
Affordable Energy (OPAE). :

Investigations of Duke's applications were conducted and reports filed by the
Commission staff and Blue Ridge Consulting Services, Inc. (Blue Ridge), an independent
auditing firm. Both the report filed by staff (Staff Report, Staff Ex. 1) and financial audit
report filed by Blue Ridge (financial audit report, Staff Ex. 4) were filed on December 20,
2007. Objections to the Staff Report and/or financial audit report were filed by PWC,
OEG, Duke, OPAE, OCC, and, jointly, by Integrys and Direct. Motions to sirike certain
objections were filed by Duke and OCC. Memoranda conira the motions to strike
objections were filed by Duke, Interstate, OPAE, and, joinily, by Integrys and Direct.

On January 25, 2008, a prehearing conference was held, as required by Section
4909.19, Revised Code. In accordance with Section 4903.083, Revised Code, local public
hearings were held on February 25, 2008, in Cincinnati, Ohio, and on March 11, 2008, in
Mason, Ohio. :

A total of 27 witnesses testified at the two Jocal hearings in Cincinnati, while four
people took the stand at the Mason hearing. Two witnesses testified in favor of the rate
increase, particularly as to the accelerated main replacement (AMRP) and riser
replacement programs. Another witness testified that, although he was not opposed to the
rate increase if Duke required additional money to maintain the gas lines, he was opposed
to the extent that the increase is incorporated into the monthly customer charge as
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opposed to the volumetric charge. The witness claimed that applying the increase in such
a manner discourages energy efficiency and adversely affects residential customers with
small homes (Cincinnati Public Hearing I, p. 20-21). The remaining witnesses at the local
public hearings were opposed to the increase, asserting that their utility bills are already
expensive, particularly for individuals on fixed incomes and for low income individuals
and families; while others argued that increasing the customer charge, as proposed, would
discourage conservation.

The evidentiary hearing was called on February 26, 2008, and continued, to allow
the parties additional time to negotiate a setilement of the issues in these proceedings. On
February 28, 2008, the parties filed a Joint Stipulation and Recommendation (Stipulation,
Joint Ex. 1) resolving all the issues except the adoption of a new residential rate design.
The evidentiary hearing was reconvened on March 5 and March 6, 2008. Duke and staff
filed the testimony of Paul G. Smith {Duke Ex. 29) and of J. Edward Hess (Staff Bx. 2), in
support of the Stipulation. With respect to the unresolved issue of residential rate design,
Duke presented witnesses James A. Riddle {Duke Exs. 10 and 25), Paul G. Smith (Duke
Exs. 11 and 19), Donald L. Stork (Duke Exs. 13, 20, and 22), and James E. Ziokowski {Duke
Ex. 16); OCC called Wilson Gonzalez (OCC Exs. 5 and 18) and Anthony ). Yankel (OCC Ex.
6 and 17); and Staff presented the testimony of Stephen E. Puican {Staff Ex. 3).

Initial briefs, in support of their respective positions, were filed by Duke, OPAE,
OCC, and staff on March 17, 2008. Reply briefs were filed on March 24, 2008.

A.  Duke’s Motion for Protective Order

On February 21, 2008, Duke filed a motion for protective order for information
attached to the direct testimony of Matthew- G. Smith. (Duke Ex. 27) and marked as
Attachment MGS-1, Duke contends that Attachment MGS-1 contains proprietary pricing
information from vendors for equipment necessary for Duke’s Utility of the Future
program. The company states that the information for which Duke seeks confidential
reatment is not known outside of Duke and its vendors. Furthermore, Duke states that,
within the company, such information is only disseminated to employees who have a
legitimate business need to know and act upon such information. Accordingly, Duke
considers the information to be proprietary, confidential, and trade secret, as defined in
Section 1333.61, Revised Code, and requests that the information be treated as confidential
in accordance with the provisions of Sections 1333.61 and 4901.16, Revised Code. No -
party opposed Duke’s request for protective treatment of Attachment MGS5-1.

The Commission recognizes that Ohio’s public records law is intended to be

liberally construed to ensure that governmental records are open and made available to
the public, subject to only a few very limited and narrow exceptions. State ex rel. Williems
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v. Cleveland (1992), 64 Ohio St.3d 544, 549. However, one of the exceptions is for trade
secrets. Section 1333.61(D), Revised Code, defines frade secret as:

[{Information, including the whole or any portion or phase of
any scientific or technical information, design, process,
procedure, formula, pattern, compilation, program, device,
method, technique, or improvement, or any business
information or plans, financial information, or listing of names,
addresses, or telephone numbers, that satisfies both of the
following;:

(1) I derives independent economic value, actual or
potential, from not being generally known to, and
not being readily ascertainable by proper means
by, other persons who can obtain economic value
from its disclosure or use.

(2) 1t is the subject of efforts that are reasonable
under the circumstances to maintain its secrecy.

The Commission finds that Attachment MGS-1 is financial information that derives
independent economic value from not being generally known to or readily ascertainable
by proper means by others who can obtain economic value from its use and that it is
subject to reasonabie efforts to maintain its secrecy. Therefore, we find that it contains
rade secret information, as defined under Section 1333.61(D), Revised Code, and,
therefore, that it should be granted protective treatment. In accordance with Rule 4901-1-
24, O.A.C., Duke's request for a protective order is granted and the information filed
- under seal, as Attachment MGS-1, shall Ve ‘afforded protéctive treatment for 18 months
from the date this order is issued. Any request to extend protective treatment shall be
made in accordance with Rule 4901-1-24(F), O.A.C.

B. Duke’s Motion for Waiver and Leave to File Depositions

On February 25, 2008, Duke filed a motion for waiver of a Commission filing
requirement and leave to file depositions instanier. Duke states that depositions were
conducted on February 21, 2008. On Friday, February 22, 2008, Duke filed notice that it
would be filing the deposition transcripts of five witnesses and comunenced electronic
iransmission of the depositions. However, Duke states that it subsequently learned that
only one of the five depositions was received by the Commission’s Docketing Division
before the end of the business day on February 22, 2008. Accordingly, the remaining four
depositions were electronically transmitted on Monday, February 25, 2008, Duke requests
that the Comnission waive the requirement of Rule 4901-1-21(N), O.A.C,, that depositions
be filed with the Commission at least three days prior to the commencement of the
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hearing. In this instance, the Commission finds Duke’s request to waive the requirement
that deposition transcripts be filed at least three days prior to the commencement of the
hearing to be reasonable. Accordingly, the request for waiver should be granted.

I. SUMMARY OF THE EVIDENCE

A, Summary of the Proposed Stiguiaﬁan

The only issue not resolved by the Stipulation is the proposed residential rate
design which was litigated and is expressly reserved for our determination. A new design
i3 recommended by the Commission’s staff and Duke, but opposed by OCC and OPAE.
The city of Cincinnati, PWC, and the commercial and industrial intervenors take no
position with respect to this issue (Jt. Ex. 1 at 5). Pursuant to the Stipulation, the parties
agree, among other things, that:

(1) Duke will receive a revenue increase of $18,217,566, which
represents a percentage increase of 3.05 percent and is based on
a 8.15 percent rate of return, Duke will not be required to file
the 60-day update filing of actual financial data for the test year
(Jt. Ex. 1, at 5 and Stipulation Ex. 1).

(2)  Duke’s revenue distribution, billing determinants, and rates to
be adopted are shown on Exhibit 2 of the Stipulation, and
assume the adoption of the new residential rate design. The
rates also reflect the shift of $6,000,000 to the residential class,
phased-in over two years, based upon the agreed revenue

_ requirement and Duke’s updated cost of service study (Id. at 5;
Stipulation Ex, 2).1

(3)  Duke will amortize deferred raté case expenses requested for
recovery in its filing in these cases as recommended in the Staff
Report (Id. at 6).

(4 Duke will implement new depreciation rates that reflect the
mid-point between Duke’s proposed depreciation rates and the
rates proposed in the Staff Report, as shown on Stipulation
Exhibit 5 {Jd.).

(5)  The allocation of common plant related to the provision of gas
distribution service will be based on an updated allocation

1  OCC and OPAE object to the characterization of this cost reallocation as a “subgidy/excess” used in the
Stipulation (Id. at 5, footnate 6).
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factor of 18.29 percent that excludes the generation plant assets
contributed to Duke by Duke Energy North America, LLC (I4)).

(6)  Duke will file actual data to support 2 Rider AMRYP adjustment
for the last nine months of 2007. The Rider AMRP revenue
requirement will be modified to include deferred curb-to-meter
expense and riser expense, net of maintenance savings, for
calendar year 2007. Such net deferred expense shall be
capitalized with carrying charges at an annual rate of 5.87
percent, representing the company’s long-term debt rate, and
recovered through Rider AMRP, beginning in this filing. Duke
may elect to recover this expense in any annual Rider AMRP
filings, provided that the recovery does not exceed the Rider
AMRP cumulative residential rate caps. If this deferred
expense causes Duke to exceed the Rider AMRP cumulative
rate cap in any year, Duke may recover that portion of the
deferred expense that exceeds the rate cap in a subsequent year
as long as the recovery does not exceed the cumulative rate
cap. The new Rider AMRP residential rates are limited on a
cumulative basis as shown on Stipulation Exhibit 4, at 3, and
recoverable pursuant to the Rider AMRP revenue allocation
described in paragraph 9 of the Stipulation. Duke may
implement these rates, effective with the beginning of the first
billing cycle following issuance of the Commission’s order,
adjusted as necessary to permit the company full recovery of
the revenue increase through May 1, 2009, subject to refund,
upon Commission approval (Id. at 6-7). _

(/)  Following the implementation of new Rider AMRP rates, Duke
will file a pre-filing notice and application annually to
implement subsequent adjustments to Rider AMRF, beginning
in November 20082 The annual filing will support the
adjustment to Duke’s revenue requirement for any increase to
Rider AMRP. Duke shall continue to make its Rider AMRP
annual filing until the effective date of the Commission’s order
in Duke's next base rate case (Id. at 8-9).

2 Alfhough the Stipulation directs Duke to make ity annual filings in Case No, 07-589-GA-AIR, each
armual teview should be filed in a new case to accommodate the operational efficiencies of the
Commission's Docketing Information System. These annual review cases will be linked to the instant
proceedings, and Duke should serve all parties to these proceedings with each prefiling notice and
armual AMRF application.
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(8) Doke's revenue requirement calculation and Rider AMRP
application filed with the Commission shall include the post-
March 31, 2007 {date certain) original cost and accumulated
reserve for depreciation of property associated with the AMRP
program that is used and useful on December 31 of the prior
year in the rendition of service as such property is assoriated
with the AMRP and riser replacement programs, including
capital expenditures for new plant (including but not limited to
new mains, services and risers), adjustments for the retirement
of existing assets, calculated Post-In-Service Carrying Charges
(“PISCC”} on net plent additions and related deferred taxes
until included in rates for collection in Rider AMRP, a proper
annual depreciation expense, and any sums of money or
property that Duke may receive to defray the cost of property
associated with the AMRP capital expenditures. The return
assigned to the recovery of all such net capital expenditures
shall be at a pre-tax weighted average cost of capital of 11.7
percent (Id. at 9-11).3

(9)  Duke will substantially complete the AMRP by the end of 2019
and will complete the riser replacement program by the end of
2012. Duke will file an application with the Commission for
approval to extend the AMRP program if not substantially
completed by the end of 2019 (Id. at 12).

 (10) Duke shall maintain its alternative regulation commitments
until the effective date of the Commission’s order in the
company’s next base rate case, except that the incremental
$1,000,000 in funding for weatherization shall be funded
through base rates4 If, for any reason, Duke does not expend
the $3,000,000 gas weatherization funding amount in any year,
the amount not expended will be carried over to the following
year and added to the annual $3,000,000 funding to be available
for distribution to weatherization projects during that year. Ifa
weatherization service provider does not meet ils comtract
requirements, including its failure to meet deadlines, following
consultation with the Duke Energy Community Parinership
(Collaborative), Duke will reprogram the remaining funding to

3 This rate of return is based on a 10.4 percent return on equity.

4  OCC agrees with Duke's incremental $1 million weatherization funding however, OCC does
not agree that this out-of-test period expenditure should be collected through base rates, and
asserts that this amount should instead be collected through a rider.
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a different project and/or assign it to another weatherization
service provider so that the funding dollars can be spent
expeditiously and productively (Id. at 12-14). 5

{11) The residential rate caps on Stipulation Exhibit 4 apply to Rider
AMRP. Duke may establish deferrals for the expenses of the
riser replacement program if these expenses cause Duke to
exceed the cumulative rate cap, including a carrying cost of
5.87 percent. The rate caps shall be cumulative rather than
annual caps such that if the rate increase is below the annual
cap in a given year, the unused portion of the cap may be
carried forward to future years but can never exceed the
cumulative cap. If the deferred curb-to-meter expense or the
deferred riser replacement program expense causes Duke to
excoed the cumulative rate cap in any year, then Duke may
recover that portion of the deferred expense that exceeds the
cumulative rate cap in a subsequent year as long as the
recovery does not exceed the cumulative rate cap (1. at17).

(12) The parties agree that Duke shall take over ownership of the
curb-to-meter service, including the riser, whenever a new
service line or riser is installed or whenever an existing curb-to-
meter service or riser is replaced. Duke shall file its tarifis in
these cases such that Duke will be responsible for the cost of
initial installation, Tepair, replacement and maintenance of all
curb-to-meter services, including risers, except that consumers
shall pay the initial installation costs related o the portion of
service lines in excess of 250 feet. In 2008, Duke will begin
capitalizing rather than expensing the costs currently described
as “Customer Owned Service Line Expense.” For this purpose,
Duke will stbmit proposed tariff changes to Staff for review
and approval, with a copy to parties, prior to filing the revised
sheets with the Commission. Such capitalized costs shall be
recoverable through Rider AMRP (Id. at 12-14).6

(13) Duke will file, within 60 days of the Commission’s final order
in this proceeding, a deployment plan for the company’s Utility
of the Future Program for 2008-2009 (Id. at 15-16).

5 The members of the Collaborative include Duke personnel and representatives of the OCC, Staff, the
Hamilton County Cincinnati Community Action Agency, City of Cincinnatl, and PWC.
6 Neither Direct, Interstate, hor Integrys endorse this provigion of the stipulation.

000092



07-589-GA-AIR, et al.

(14)

(15)

(16)

(17)

Duke’s base rates do not include any amount for gas storage
carrying costs. On a going forward basis, Duke will recover its
actnal gas storage carrying costs through its gas cost recovery
rider (Rider GCR), without reduction to rate base, as shown on
Stipulation Exhibit 1. Carrying charges associated with the
actual monthly balances of Current Gas in Storage shall be
accrued at a 10 percent annual rate as shown on Stipulation
Exhibit 3. Further, the parties agree that the Commission
should: (a) approve the methodology for the calculation of the
storage carrying costs for inclusion in the GCR rate, as
demonstrated in Stipulation Exhibit 3; (b) find that such an
adjustment to Duke's rates is not an increase in base rates; and
(¢} approve recovery of such costs in Duke’s next GCR filing
following the Commission’s order in this proceeding {(Id. at 16-

17).

Duke shall conduct an internal audit of its method and process
for allocating service company charges to Duke by no later than
2009, and shall provide the audit report to Staff and the OCC
(Id. at 18),

Duke shall continue to use the “Participants Test” as one of the
methaods for evaluating its Demand Side Management/Energy
Efficiency programs as appropriate; however, Duke shall
continue to use other cost/benefit tests as the Collaborative
deems appropriate (Id. at 19).

Duke will implement a pilot program available to the first 5,000
eligible customers. The intent of the pilot program will be to
provide incentives for low-income customers to conserve and
t0 avoid penalizing low-income customers who wish to stay off
of programs such as the Percentage of Income Payment Plan
(PIPP).  Eligible customers shall be non-PIPF low usage
customers verified at or below 175 percent of the poverty level.
Duke will design a tariff that adjusts the fixed monthly charge
for eligible customers as shown on Stipulation Exhibit 2. These
rates may be adjusted if the Commission does not approve the
fixed customer charge as shown in Stipulation Exhibit 2. Duke
will develop the details for this program in consultation with
Staff and the parties. Duke shall evaluate the program after the
first winter heating season to determine, following consultation
with staff and the parties, whether the program should be

-10-
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continued to all eligible low-income customers, including
considerations of program demand and cost (Id. at 20).

(18) Duke wili convene a working group or collaborative process,
open to interested stakeholders, within 60 days after approval
of the Stipulation, to explore implementing an auction to
supply the standard service offer. Duke will report to the
Commission within one year after approval of this Stipulation,
the findings of the working group or collaborative including
the facts and arguments which support and or oppose
implementation of an auction process. The working group or
collaborative process shall also review whether the present
allocation of 80 percent of the net revenues from Duke’s asset
management agreement should continue to flow to GCR
customers only, or should be changed to flow to GCR
customers and choice customers (Id. at 21-22).

(19) Duke shall revise its GCR tariff to implement a sharing
mechanism for sharing of net revenues from off-system
transactions”” Such sharing mechanism shall be effective if
Duke does not have an asset management agreement
transferring management responsibility for its gas commodity,
storage and transportation contracts to a third party, and shall
provide for sharing of the net revenues from off-system
transactions to be allocated 80 percent to GCR and choice
customers and 20 percent to Duke shareholders. The revenue
sharing percentage proposed by implementation of the sharing
mechanism in this Stipulation is expressly limited to gas-
related sales transactions, and shall not have precedential value
in establishing the sharing percentages for similar electric sales
transactions by Duke. This sharing mechanism, but not the 80
percent/20 percent revenue allocation, shall be subject to
review in futnre GCR cases (Id. at 21-22) 8

(20) Duke shall meet with Staff and other interested parties to
discuss eliminating customer deposits for PIPP customers and
shall eliminate such deposits if Staff agrees (Id. at 18).

7 Off-system fransactions are defined to include but are not limited to Off-System Sales Transactions,
Capacity Release Transactions, Park Transactions, Loan Transactions, Exchange Transactions, and any
other similar, bot yet unnamed transactions.

8 This paragraph does not change the allocation contained in the current sharing mechanism for revenues
received under Duke’s asset management agreement.
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(21) Duke shall review and fully consider the merits of adopting
any new payment plans submitted by any party and, if Duke
elects not to implement such new payment plan, Duke shall
respond to the stakeholder in writing to state the reason for its
decision (Id. at 18).

(22) Duke shall review its use of payday lenders as authorized
payment stations and will use its best efforts to eliminate the
use of payday lenders as authorized payment stations if other
suitable locations for the payment stations are available in the
same geographic area. Duke shall pravide a list of all payday
lenders utilized as authorized payment stations to Staff and
other interested parties annually. The annual payday lenders
list is to be provided initially on May 1, 2008, and on May 1,
each year thereafter (Id. at 18-19).

(23) Duke shall communicate with its customers to educate them
about the difference between authorized and non-authorized
payment stations. Duke shall work with members of the
Collaborative to develop the educational materials and
communication strategy (Id. at 19).

B. Summary of the Residential Rate Design Issue

This case marks a sea change in the recommendation of the Commission’s Staff
with respect to the method of determining a gas utllity’s residential distribution rate
design. Traditionally, natural gas distribution rates in Ohio have been set by allocating a
relatively small proportion of the fixed costs to the “customer” charge, with the rermaining
fixed costs recovered through a volumetric component. However, volatile and sustained
increases in the price of natural gas, along with heightened interest in energy conservation,
have calfed into question long-held ratemaking practices for gas companies. In this
proceeding, Staff and Duke advocate the adoption of a modified Straight Fixed Variable
(SFV) residential rate design that allocates most fixed costs of delivering gas to a monthly
flat fee with the remaining fixed costs recovered through a variable or volumetric
component. Under this proposed new “levelized” rate design, Duke’s current $6.00
residential customer charge would be eliminated. Instead, residential customers would
pay a flat monthly fee of around $20 to $25, but with a corresponding lower usage
component to recover the remaining fixed distribution costs (Staff Ex. 1, at 30-33, 46-48;
Stipulation Ex. 2; Duke Ex. 29 at 6; Tr. | at 87-88, 147-148, 159).

In its initial filings, Duke’s proposed residential rate design included a $15.00

customer charge with a sales decoupling rider to address an alleged revenue erosion
problem caused by declining average use per customer. The Staff Report noted this
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historical trend, but rejected a sales decoupling rider mechanism in favor of a phased-in
SEV rate design. Staff's position was subsequently joined by Duke and the new design
was used for calculations in the Stipulation exhibits, but adoption of the proposed rate
design was expressly reserved for consideration by the Commission (Staff Bx. 1, at 30-33,
46-49; 1t. Bx. 1, at 1, 5, 19-20).

The levelized rate design is opposed by OCC and OPAE, both of whom advocate
keeping the current low residential customer charge and high volumetric rates. In the
alternative, they argue that, if a decoupling mechanism is to be adopted, the appropriate
design is a decoupling rider rather than the flat rates recommended by Duke and Staff,
The other parties to these proceedings either have no interest in residentiaf rate design or
chose not to take a position on this issue.

OCC and OPAR first cite the projected overall growth in Duke's residential gas
revenues for 2008-2012 in contending that Duke has no revenue erosion problem because
any revenue Joss from declining sales on a per-customer basis will be more than offset by
future increases in Duke’s residential customer base (OCC Br. at 53; OCC Ex. 6, at 5-6;
OCC Ex, 12). OCC and OPAE then argue that, in the event the Commission determines
there is a revenue erosion problem, the Commission should adopt a sales decoupling rider
to unlink revenue recovery from sales, similar to that stipulated to by Vectren Energy
Delivery of Ohio {"Vectren”). See, In the Matter of the Application of Vectren Energy Delivery
of Ohio, Inc. for Approval, Pursuant to Section 4929.11, Revised Code, of a Tariff to Recover
Conservation Expenses ard Decoupling Revenues Pursuant to Automatic Adjustment Mechanistns
and for Such Accounting Authority as May be Reguired to Defer Such Expenses and Revenues for
Future Recovery through Such Adjustment Mechanisms, Case No. 05-1444-GA-UNC,
Supplemental Opinion and Order (June 27, 2007).

Staff maintains that the evidence of record clearly indicates that Duke’s revenue
erosion problem is real and that the levelized rate design is the better way to balance the
utility’s desire for recovery of its authorized return with promotion of energy efficiency as
a customer and societal benefit through control of energy bills. Staff notes that nearly six
million dollars of the total $34.1 million revenue deficiency identified by Duke in this case
is attributable ‘to declining customer usage and cites the decline in per-customer,
residential natural gas consumption, which has been accelerating since the marked price
increases in the winter of 2000/2001, Staff asserts that, as long as the bulk of a utility’s
distribution costs are recovered through the volumetric component of base rates, this
decline in per-customer usage threatens the utility’s recovery of its fixed costs of praviding.
service. Staff contends that the levelized rate design best addresses this issue while
simultaneously removing the disincentives to utility-sponsored energy efficiency
programs that exist with the traditional rate design (Duke Ex. 11, at 3-6, 11; Staff Ex. 3, at 3-
5; Tr. I at 214-216; Staff Br. at 6-7),
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Staff points out that the proposed new levelized rate design is a form of decoupling
that breaks strict linkage between utility eamings and customer consumption by
recognizing that virtually all the costs of gas distribution service are fixed, and the cost to
serve a residential customer is largely the same, regardless of the specific customer’s
usage. Duke and Staff contend that it is neither fair nor accurate to characterize this fixed
comporent as a customer charge because, under Duke’s current rate design, the customer
charge is set at an artificially low level that only minimally compensates the company for
its fixed costs of providing gas service (Duke Ex. 29, at 6; Tr. I at 159; Staff Br. at 6-8; ).

Staff and Duke argue that, since the costs of providing gas distribution service are
almost exclusively fixed, the proposed rate design will more closely match costs and
revenues, thereby giving customers more accurate and timely pricing signals. They also
contend that spreading the recovery of fixed costs more evenly over the entire year will
help to reduce winter heating bills, Staff and Duke allege that customer incentives to
conserve energy will remain strong because 75 to 80 percent of each customer’s total bill is
the cost of the gas itself (Staff Ex. 3, at 3.5; Tr. I at 159, 214-216; Tr. Il at 91-93).

Finally, Staff and Duke suggest that a strict matching of fixed rates with fixed costs
would result in a $30.00 fixed residential distribution charge. However, because the
proposed rate design is a significant departure from current rates, the Stipulation proposes
to phase-in the new design over two years, using a lower fixed charge of $20.25 in year
one, and $25.33 in year two. In addition, the remaining variable base rate component
contains two usage tiers in an effort to minimize impacts on low-use residential customers,
since average and larger usage residential customers will either benefit or be unaffected by
the levelized rate design proposal {Jt. Ex. 1, at Ex. Z; Tr. L at 55, 87-88, 147-148).

OCC and OPAE counter that the stipulated rate design proposal amounts to a huge
jurap in the fixed monthly customer charge and violates a 30-year rate-making principle of
gradualism. Moreover, they allege, it would violate the state policy to promote energy
efficiency under Section 4929.02, Revised Code, because the proposed rate desigh sends an
anti-conservation price signal to consumers, penalizes customers who have invested in
energy efficiency by extending the payback period, and takes away the consumers’ ability
to control their energy bills. In addition, they assert that the levelized rate design is
regressive towards low-use customers, and transfers wealth from low-income customers
to high-use customers who are predominantly high-income customers (CCC Br. at 17-35,
46-55, 75-76).

Staff and Duke contend that under the proposed new rate design, high-use
customers will benefit relative to low-use customers, and cite an analysis of PIPP
customers to support the proposition that most low-income customers will actually benefit
from this change. According to Duke witness Paul G. Smith, the PIPP customer data
indicated that the average PIPP customer consumes approximately 1,000 ocf per year, or
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approximately 25 percent more than the average non-PIPP customer and, therefore,
levelized rates will actually reduce the annual cost for the average PIPP customer, and the
cost of the PIPP program (Duke BEx. 29, at 11-12). Duke and Staff argue that if PIPP
customer usage is representative of all of Duke’s low-income customers, then most of
Duke’s low-income ratepayers will actually benefit from this policy change. In addition,
they note any adverse impact of the levelized rate design will be mitigated by the new
low-income/low-use pilot program included in the Stipulation. This program provides a
credit to offset the higher fixed monthly charge for the first 5000 non-PIFF, low-use
customers verified at or below 175 percent of the federal poverty level, (Duke Br. at 17-35,
46-55, 75-76).

OCC and OPAE insist that the levelized rates will harm low-income customers and
that the PIPP customer data is not indicative of other Duke low-income customers, but
offered no data to support this contention (OCC Br. at 46-53; OPAE Br. at 4, 8).

. DISCUSSION AND CONCLUSION

A.  Consideration of the Stipulation

Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedings to enter into
a stipulation. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. See Consumers’ Counsel v. Pub. Util. Comm., 64 Ohio 5t3d
123, at 125 (1992), citing Akron v. Pub. Ukl. Comm., 55 Ohio St.2d 155 (1978). This concept is
particularly valid where the stipulation is unopposed by any party and resolves all or
most of the issues presented in the proceeding in which it is offered.

: In considering the reasonableness of a stipulation, the Commission has used the-
following criteria:

(@) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(b) Does the settlement, as a package, benefit ratepayers and the
public interest?

(©  Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission’s analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohia Power Co. v. Pub. Utl. Comm., 68 Ohio St.3d 559 {(1994) (Gfing
Consumers’ Counsel, supra, at 126). The court stated in that case that the Commission may
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place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (Id.).

The Commission finds that the Stipulation filed in these cases appears to be the
product of serious bargaining among capable, knowledgeable parties. The signatory
parties represent a wide diversity of interests including the utility, residential consumers,
low-income residential consumers, commercial and industrial consumers, and Staff.
Further, we note that the signatory parties routinely participate in complex Commission
proceedings and that counsel for the signatory parties have extensive experience
practicing before the Commission in utility matters.

The Stipulation also meets the second criterion. As a package, the Stipulation
advances the public interest by resolving ail issues raised, except as to residential revenue
design, thereby avoiding extensive litigation. While the Stipulation includes a general rate
increase of approximately three percent across all customer classes, that increase will allow
the company an opportunity to recover its expenses. As for the new AMRP, which now
includes riser replacement and company ownership of certain customer service lines, the
Stipulation continues the mechanism established for the parties and the Commission to
evaluate the reasonableness of the expenses incurred on a consistent, regular basis during
the program until another base rate application is filed by Duke. We conclude that the
continuance of the main replacement program, the initiation of the riser replacement
program and Duke's ownership of customer service lines advances the public interest and
safety. As with the previous program, the new AMRP and riser replacement program
does not sanction cost recovery of any or all yet-to-be-incurred costs and does institute
caps on future recovery. The Stipulation also continues the process under which each
year’s AMRP and riser replacement expenses can be evaluated for the next AMRP rider,
~ while also addressing questions related to over-recovery-and treatment of cost savings:
We note that the accounting provisions adopted to facilitate the new AMRP program and
the riser replacement program cease at the completion of each program. The Commission
further notes that the Stipulation provides for the continuation of the weatherization
program and a pilot program for lbw income customers.

Regarding company ownership of certain customer service lines, Duke should,
upon the request of the customer, work with the customer as to location, relocation, and,
manner of installation of the service line, to the extent feasible under the gas pipeline
safety regulations, Duke’s tarif, and Duke’s procedures.

Finally, the Stipulation meets the third criterion because it does not violate any
important regulatory principle or practice. Indeed, the Stipulation provides a resolution
for Duke to economically continue the AMRP and to initiate the riser replacement
program facilitating gas system safety and reliability improvements.
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On March 14, 2008, Duke moved for waiver of the requirement to file an update of
the partially forecasted income statement and any variances for the test year, pursuant to
Rule 4901-7-01, Appendix A, Chapter H(A)(5)(d), O.A.C. Duke notes that, as part of the
Stipulation, the parties negotiated a revenue increase and further agreed to recommend
that Duke be allowed to forgo the requirement of filing actual financial data for the test
year {jt. Ex. 1, at 5, footnote 5).

The Commission finds that the Stipulation filed in these matters is in the public
interest and represents a reasonable disposition of all but one of the issues raised in these
proceedings. We will, therefore, adopt the Stipulation in its entirety and grant Dhke’s
motion for a waiver of the requirement fo file an updated income statement in accordance
with Rule 4901-7-01, Appendix A, Chapter II{A)(5)(d), O.A.C.

B. Consideration of the Residential Rate Design

The Commission first notes that there is no disagreement in this case that Duke’s
residential rates need to go up in order to cover Duke's prudently incurred costs to
provide sexvice. There is also no dispute in this case as to the amount of the increase in
revenues needed to allow Duke to earn a fair rate of return on its investment. In addition
to an overall increase in revenue of 3.1 percent, the settlement before us provides for the
assignation of $6 million in costs from commercial and industrial customers to the
residential class. This reallocation reduces a pre-existing subsidy of residential customers
by commercial and industrial customers. Thus, the parties have already agreed that
residential customers, as a class, will pay an increase of 11.9 percent during the first year
and 14.1 percent in the second year for the distribution portion of each residential
customer’s bill.

The only issue left to the Commission is the design of the rates Duke should bill
residential customers to collect the revenues agreed to in the setlement. We agree with
Staff that the time has come to re-think traditional natural gas rate design. Conditions in
the natural gas industry have changed markedly in the past several years. The natural gas
market is now characierized by volatile and sustained price increases, causing customers
to increase their efforts to conserve gas. The evidence of record clearly documents the
declining sales-per-customer trend over the decades. In fact, more than 15 percent of
Duke’s revenue deficiency ir this rate case is attributable to declining customer usage, a
trend which is not just continuing, but is also accelerating (Duke Ex. 11, at 3-6, 11; Staff Ex.
3, at 3-5; Tr. [ at 214-216; Staff Br. at 7). Under traditional rate design, the ability of a
company to recover its fixed costs of providing service hinges in large part on its actual
sales, even though the company’s costs remain fairly constant regardiess of how much gas
is sold. Thus, a negative trend in sales has a corresponding negative effect on the utility’s
ongoing financial stability, its ability to attract new capital to invest in its network, and its
incentive to encourage energy efficiency and conservation.
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The Commission, therefore, concludes that a rate design which separates or
“decouples” a gas company’s recovery of its cost of delivering the gas from the amount of
gas customers actually consume is necessary to align the new market realities with
important regulatory objectives, We believe it is in the interest of all customers that Duke
has adequate and stable revenues to pay for the costs of its operations and capital and to
ensure the continued provision of safe and reliable service. We further believe that there is
a societal benefit to removing from rate design the current built-in incentive to increase gas
sales. A rate design that prevents a company from embracing energy conservation efforts
is not in the public interest. Duke’s commitment to provide $3 million for weatherization
projects under the Stipulation is critical to our decision in this case (Jt. Ex. 1, at 12-14).
Indeed, the Commission notes that a commitment to conservation initiatives will be an
important factor in any future decision to adopt a decoupling mechanism. The
Commission encourages Duke to review and further enhance its weatherization and
conservation program offerings. As one part of this review, Duke should adopt the
objective to make cost-effective weatherization and conservation programs available to all
low-income consumers and fo ramp up such programs as rapidly as reasonably
practicable.

Having determined that a new decoupling rate design is appropriate, we must
decide the better choice of two methods: a levelized rate design, which recovers most fixed
costs up front in a flat monthly fee, or a decoupling rider, which maintains a lower
customer charge and allows the company to offset lower sales through an adjustable rider.

On balance, the Comrnission finds the levelized rate design advocated by Duke and
Staff to be preferable to a decoupling rider. Both methods would address revenue and
earnings stability issues in that the fixed costs of delivering gas to the home will be
recovered regardless of consumption. Each would also remove any disincentive by the
company to promote conservaton and energy efficiency. The levelized rate design,
however, has the added benefit of producing more stable customer bills throughout all
seasons because fixed costs will be recovered evenly throughout the year. In contrast,
" with a decoupling rider, as favored by OCC, customers would still pay a higher portion of
their fixed costs during the heating season when their bills are already the highest, and the
rates would be less predictable since they could be adjusted each year to make up for
lower-than-expected sales.

A levelized rate design also has the advantage of being easier for customers to
understand. Customers will transparently see most of the costs that do not vary with
usage recovered through a flat monthly fee. Customers are accustomed to fixed monthly
bills for numerous other services, such as telephone, water, trash, intemet, and cable
services. A decoupling rider, on the other hand, is much more complicated and harder to
explain to customers. It is difficult for customers to understand why they have to pay
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more through a decoupling rider if they worked hard to reduce their usage; the
appearance is that the company is penalizing them for their conservation efforts.

The Commission also believes that a levelized rate design sends better price signals
to consumers. The rate for delivering the gas to the home is only about 20 to 25 percent of
the total bill. The largest portion of the bill, the other 75 to 80 percent, is for the gas that
the customer uses. This commadity portion, the cost of the actual gas used, is the biggest
driver of the amount of a custorner’s bill. Therefore, gas usage will still have the biggest
influence on the price signals received by the customer when making gas consumption
decisions, and customers will still receive the benefits of any conservation efforts in which
they engage. While we acknowledge that there will be a modest increase in the payback
period for customer-initiated energy ronservaiion measures with a levelized rate design,
this result is counterbalanced by the fact that the difference in the payback period is a
direct result of inequities within the existing rate design that cause higher use customers to
pay more of their fair share of the fixed costs than low-use customers.

The levelized rate design also promotes the regulatory objective of providing a
more equitable cost allocation ameng customers regardless of usage. It fairly apportions
the fixed costs of service, which do not change with usage, among all customers, so that
everyone pays his or her fair share. Customers who use more energy for reasons beyond
their control, such as abnormal weather, large number of persons sharing a household, or
older housing stock, will no longer have to pay their own fair share plus someone else’s
fair share of the costs.

We recognize that, with this change to rate design, as with any change, there will be
some customers who will be better off and some customers who will be worse off, as
~ compared with the existing rate design. The levelized rate design will impact low usage -
customers more, since they have not been paying the entirety of their fixed costs under the
existing rate design. Higher use customers who have been overpaying their fixed costs
will actually experience a rate reduction. Average users will see only the impact of the
increase agreed to by the parties; they will see no additional impact as a result of the
Commission choosing the levelized rate desigr.

“The Commission is sensitive to the impact of any rate increase on customers,
especially during these tough economic times. We believe that the new levelized rate
design best corrects the traditional design inequities while mitigating the impact of the
new rates on residential customers by maintaining a volumetric component to the rates, by
phasing in the increase over a two-year period, and by not reflecting the full extent of
Duke's fixed costs in the proposed fixed charge. Still, we are concerned with the impact
on low-income, low-use customers, Thus, crucial to our decision to adopt Duke and Staff’s
proposed rate design is the Pilot Low Income Program aimed at helping low-income, low-
use customers pay their bills. This new program will provide a four-dollar, monthly
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discount to cushion much of the impact on qualifying customers. To ensure that this
discount is available to as many customers as possible, we direct that Duke expand this
pilot program to include up to 10,000 customers, instead of the 5,000 customers specified
in the Stipulation. Pursuant to the terms of the stipulation, Duke, in consultation with statt
and the parties, shall establish eligibility qualifications for this program by first
determining and setting the maximum low usage volume projected to result in the
inclusion of 10,000 low-income customers who have previously been defined by the
stipulation to be those at or below 175 percent of the poverty level. The Commission
expects that Duke will promote this program such that to the fullest extent practicable the
program is fully enrolled with 10,000 customers. Following the end of the pilot program,
the Commission will evaluate the program for its effectiveness in addressing our concerns
relative to the impact on low-use, low-income customers.

We are also concerned about the immediate impact of implementing the levelized
rate design during the summer months when overall consumption is lowest. For the
average customet, the new rate design will result in lower bills in the winter, but higher
bills in the summer. Our concetn is that the fixed charge increase may not be anticipated
by customers who have budgeted for the iraditional lower fixed charge during the low
usage summer months. To mitigate this impact, we are directing that, from the initial bills
resulting from this order through bills covering the period ending September 30, 2008, the
fixed charge be set at $15.00, consistent with Duke's original proposal. The corresponding
volurnetric rate for those months should also be adjusted to compensate for any revenue
shortfall that this adjustment in the fixed charge will cause. Thereafter, rates wiil be as
proposed in the Stipulation. We believe this additional phase-in of the new residential
rate structure will give customers a further opportunity to adapt to this change, including
the benefits of the budget billing option.

C. Rate Determinangs:

1. Rate Base

The value of Duke’s property used and useful in the rendition of natural gas
services as of the December 31, 2007, is not less than $649,964,874, as stipulated by the
parties (Jt. Ex. 1, at Schedule A-1). :

The Commission finds the rate base of $649,964,874, as provided in the Stipulation,
to be reasonable and proper based on the evidence presented in these matters.
Accordingly, the Commission adopts the valuation of $5649,964,874 as the rate base for
purposes of this proceeding,
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2 Operating Income:

In accordance with the proposed Stipulation, the parties agree that Duke’s
operating revente is $597,573,805 and that the net operating income is $43,274,872 for the
12 months ended December 31, 2007 (Jt. Ex. 1, at Schedule A-1). The Commission finds the
operating revenue and net operating income, as provided in the Stipulation, to be
reasonable and proper based on the evidence presented in these matters. The Commission
will, therefore, adopt these figures for purposes of these proceedings.

3. Rate of Return and Authorized Increase:

As stipulated by the signatory parties, under its present rates, Duke’s net operating
income is $43,274,872. Applying this amount to the rate base of $649,964,874 results in a
rate of return of 6.66 percent. Such a rate of return is insufficient to provide Duke with
reasonable compensation for the gas service it renders to customers. Accordingly, the
signatory parties have agreed that Duke should be authorized to increase its revenues by
§$18,217,566, an increase of approximately 3.05 percent above current annual revenues.
This would result in an overall rate of return of 8.45 percent, which the Commission finds
to be reasonable,

4. Rates and Tariffs:

Duke is directed to file a proposed customer notice. Duke is further authorized to
cancel and withdraw its present tariffs governing service to customers affected by these
applications and to file tariffs consistent in all respects with the discussion and findings set
forth herein for the Commission’s consideration. The approved tariffs will be effective for
- all services rendered after the effective date of the tariffs. : o

FINDINGS OF FACT:

(1)  On June 18, 2007, Duke filed notice of its intent to file an
application to increase ifs rates, In that notice, the company
also requested a test year beginning January 1, 2007, and
ending December 31, 2007, with a date certain of March 31,
2007.

() By entry issued July 11, 2007, the Commission approved
Duke’s request to establish the test period of January 1, 2007,
through December 31, 2007, for the rate increase proposal and a
date certain of March 31, 2007

(3)  Duke filed its rate increase application on July 18, 2007, On
July 18, 2007, Duke also separately filed requests for approval
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(%)

(6)

&

)

(10)

(1)

(12)

(13)

of an alternative rate plan, docketed at Case No. 07-590-GA-~
ALT, and for approval of changes in accounting methods,
docketed at Case No. (07-591-GA-AAM.

By entry dated September 5, 2007, the Commission found that
Duke's rate increase and alternative rate plan applications
complied with the requirements of Section 4909.18, Revised
Code, and Rule 4%01:1.19-03, O.A L.

The Commission accepted Duke’s rate increase application for
filing as of July 18, 2007.

OEG, Kroger, Interstate, the city of Cincinnati, OCC, PWC,
Integrys, Direct, Stand and OPAE each requested, and was
granted, intervention in these proceedings.

Objections to the staff report were filed by Duke, PWC, OEG,
OPAE, OCC, and, jointly, by Integrys and Direct.

Duke published notice of its applications and the hearings and
filed the required proofs of publication on February 11,
February 25, and March 12, 2008,

The staif of the Commission and the financial auditor fifed their
respective reports of investigation on December 20, 2007,

On January 25, 2008 a prehearing conference was held, as
required by Section 4909.19, Revised Code.

Two loral public hearings were held in Cincinnati, Ohio, on
February 25, 2008, and another local public hearing was held in
Mason, Ohio, on March 11, 2008, in accordance with Section
4903.083, Revised Code. At the Cincinmati hearings a total of 27
witnesges gave testimony and four witnesses gave testimony at
the Mason hearing.

On February 28, 2008, a Stipulation was filed by all the parties
to this proceeding resolving all the issues presented in these
matters, except rate design.

The evidentiary hearing commenced as scheduled on February
26, 2008, was continued until February 28, 2008, and
reconvened on March 5, 2008. At the evidentiary hearing,
Duke and staff each presented one witness in support of the
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(14}

(15)

(16)

(18)

(19)

(20}

Stipulation. In regard to the one litigated issue, rate design,
Duke presented four witnesses, OCC presented two witnesses
and staff presented one witness.

The Stipulation is the product of serivus bargaining between
knowlecdgeable parties, benefits ratepayers, advances the public
interest, and does not violate any important regulatory
principles or practices.

The value of all of the company’s jurisdictional property used
and useful for the rendition of natural gas service to customers
affected by this application, determined in accordance with
Section 4909.15, Revised Code, is not less than $649,964,874.

Under its existing rates, Duke’s net operating revenue is
$43,274,872, under its existing rates. This net annual revenue of
$43,274,872, when applied to a rate base of $649,564,874, results
in a rate of return of 6.66 percent.

A rate of return of 6.66 percent is insufficient to provide Duke
reasonable compensation for the service it provides.

A rate of return of 8.45 percent is fair and reasonable, under the
circumstances presented in these cases, and is sufficient to
provide the company just compensation and return on the
value of its property used and useful in furnishing natural gas
service to its customers.

A rate of return of 8.45 percent applied to the rate base of
$649,964,874 will result in allowable net operating income of
$54,922,032.

The allowable gross annual revenue to which the company is
entitled for purposes of this proceeding is $615,791,371.

CONCLUSIONS OF LAW:

M

Duke’s application for a rate increase was filed pursuant to,
and this Comunission has jurisdiction of the application
pursuant to, the provisions of Sections 4909.17, 4909.18, and
4909.19, Revised Code. The application complies with the
requirements of these statutes.

-23-
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(2) Staff and Blue Ridge conducted investigations of the
application, filed their respective reports, and served copies of
the Staff Report on interested persons in accordance with the
requirements of Section 4909.19, Revised Code.

(3) The hearings, and notice thereof, complied with the
requirements of Sections 4909.19 and 4903.083, Revised Code.

(4)  The Stipulation is the product of serious bargaining between
knowledgeable parties, benefits ratepayers, advances the public
interest, and does not violate any important regulatory
principles or practices. The Stipulation submitted by the
parties is reasonable and shall be adopted in its entirety.

(5) Duke's existing rates and charges for gas service are
insufficient to provide Duke with adequate net annual
compensation and return on its property used and useful in the
provision of natural gas service.

(6) A rate of return of B.45 percent is fair anc reasonable under the
circumstances of this case and is sufficient to provide Duke just
compensation and return on its property used and useful in the
provision of gas service to its customers.

(7}  Duke should be authorized to cancel and withdraw its present
tariffs governing service to customers affected by these
applications and to file tariffs consistent in all respects with the
discussion and findings set forth herein.

(8)  The levelized rate design, as modified herein, is a reasonable
' resolution to address Duke’s declining sales volumes per
customer, allow Duke the opportunity to collect the revenue
requirement established in this rate case proceeding and
encourage Duke's participation in customer energy
conservation programs.

ORDER:
It is, therefore,

ORDERED, That Duke’s request for a protective order in regards to Attachment
MGS-1 is granted for 18 months from the date this order is issued. It is, further,
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ORDERED, That Duke’s request for leave to file depositions less than three days
prior to the coramencement of the evidentiary hearing is granted. Itis, further,

ORDERED, That the Stipulation filed on February 28, 2008 is approved in its
entirety. Itis, further,

ORDERED, That Duke’s request for a waiver of the requirement to file an updated
income statement, pursuant to Rule 4901-7-01, Appendix A, Chapter II(A)(3)(d), O.AC, s
granted. Itis, further,

ORDERED, That Duke implement the levelized rate design for its residential
customers as discussed in this order. It is, further,

ORDERED, That Duke’s applications to increase its rates and charges for gas
service, to implement an alternative rate plan and to modify accounting methods are
granted to the extent provided in this opinion and order. It is, further,

ORDERED, That Duke is authorized to cancel and withdraw its present tariffs
governing gas service to customers affected by these applications and to file new tarifis
consistent with the discussion and findings as set forth in this order. Upon receipt of four
complete copies of tariffs conforming to this opinion and order, the Commission will
review and consider approval of the proposed tariffs by entry. Itis, further,
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ORDERED, That a copy of this order be served upon all interested persons of
record.

THE PUBLIC ITIES COMMISSION OF OHIO

7
— "—"”’%’”ﬁa
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A Py ﬂ * ,
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Valerie A. Lemmie CherE vl L. Roberto
RMB/GNS/vrm
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AY 28 g
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Reneé J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke )
Energy Ohio, Inc. for an Increase in Rates, ) Case No. 07-589-GA-AIR

In the Matter of the Application of Duke
Energy Ohdo, Inc. for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

Case No. 07-590-GA-ALT

In the Matter of the Application of Duke )
Energy Ohio, Inc. for Approval to Change } Case No. 07-691-GA-AAM
Accounting Methods. )

CONCURRING O N OF
HAIL R. ER

The straight fixed variable (SFV) option proposed by the PUCO Staff and adopted
here today appropriately speaks to two significant issues. One is the potential impact on
low income customers and the other is the desired effect that the Crder shail have upon
conservation.

The latter consideration is paramount. As we acknowledge that there are serious
energy issues, we strive to promote and adopt advanced and renewable energy sources.
While these are necessary and important pursuits, I believe that conservation is the most
important measure of all. Nothing is less costly or more effective than simply reducing
consumption, As time goes by, I trust that we will expend many resources adopting
conservation measures on “both sides of the meter”,

What we are attempting to do today is to provide appropriate incentives, through a
rational pricing scheme, to encourage a reduction in the consumption of natural gas. By
“rational”, I mean a balanced approach that penalizes neither those whom have already
squeezed the last cubic fout of natural gas from their budget, nor those whom might be
inclined to “over-conserve”,

The proposed SFV option achieves the optimurm balance because it segregates fixed
costs from those costs that are within the control of the consumer. In contrast, the current
pricing scheme assigns all costs- fixed and variable - to the level of usage. The inherent
danger with the current system is that consumers might be led to believe that the more they
cut back, the more they save. This is true to a point. The point happens to be that of
diminishing returns; over conservation takes place when the fixed costs of providing the
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service are no longer covered with revenue. This inevitably leads to a rate case and higher
rates. In other words, if usage-sensitive rates are assigned to fixed costs, and if usage falls
below a certain point, then fixed costs do not get covered. It is then time for a rate case:
what has the consumer saved?

If the solution is appropriate price signals, then prices must be associated with the
volume of gas alone. In contrast, under the current pricing scheme, the gas company has no
incentive to encourage conservation because those same usage sensitive rates might flow
through to fixed costs as consumption grows, much to the utility’s advantage. Under the
SFV, the fixed costs are covered and the company makes no money on the gas commodity.
Therefore, the company might actually promote conservation more aggressively.

) One alternative to the old conventional method is a decoupling rider mechanism. In
this case, Homeowner A who has already squeezed the last cubic foot of un-needed gas
from his home via conservation oriented expenditures is discriminated against. This results
from the make-whole provision that accrues to the utility when Homeowner B begins to
pare down consumption. In other words, as B's meter begins to spin slower, 50 too do the
company’s revenues. Homeowner A will be compelled to make up some share of the
shortfall, notwithstanding the fact that Homeowner A can cut back consumption no further.

Finally, those who argue that inadequate price signals are the biggest issue need only
look at the impact of budget billing. What signal is being sent when the bill each month is
the same regardless of consumption? - Yet, is anyone recommending the elimination of
budget billing?

The other issue in play is that of the income effect of the SFV methodology. One can
conclude that consumers of greater amounts of gas will see their bills fall while those at the
low end will see theirs rise. This does not mean that the burden will fall disproportionately
on low-income consumers. There is record testimony that suggests that low-income
consumers, ie., PIPP customers consume more on average per year than others. Clearly,
PIPP customers are protected. Furthermore, while one can play freely with percentages, the
nominal dollar increases due to the rate restructuring is quite small. As a precaution,
however, the Commission is modifying the stipulation to provide a four dollar credit to ten
thousand non-PIPP customers as opposed to five thousand provided for in the stipulation.
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All told, it is important that we arrive at a decision as expeditiously as possible. 1
believe that over the years the lesson to be learned is that we can never know with one
hundred percent certainty all of the facts and all of the possible outcomes. This is precisely
why the law has provided this Commission with the ability fo react to adverse outcomes
should they arise. This is the ultimate consumer protection.

-

Alan R, Schriber, Chairman
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke )

Energy Ohio, Inc. for an Increase in Rates. Case No. 07-589-GA-AIR

St

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

Case No. 07-590-GA-ALT

.

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval te Change
Accounting Methods. '

Case No, 07-591-GA-AAM

OFPINION OF COMMISSIONER PAUL A LELLA
CONCURRING IN PART AND DISSENTING IN PART

The majority concludes that the current residential rate design has a negative
impact on the ability of Duke Energy Ohio (hereafter “Duke”, “the Company”, or "the
utility”) to maintain financial stability, attract new capital, and on its incentive to
encourage energy efficiency and conservation. And, the majority determines that it js
necessary to decouple the utility’s recovery of fixed costs from its volumetric sales. [
concur with the majority in these conclusions and on issues other than residential rate
design. I dissent from the majority regarding how to transition toward a residential rate
design which decouples the recovery of fixed costs from volumetric rates.

Having determined that a new decoupling rate design is appropriate, the
Commission must decide two questions. First, we must decide the beiter choice between
two decoupling methods: a straight fixed variable (SFV) rate design, which recovers fixed
costs in a flat monthly customer charge, or a decoupling adjustment, which allows the
company to recover the same fixed cost revenue requirement with a lower customer
charge by adjusting subsequent year rates to true up revenues received from volumetric
charges. Second, in the event the Commission finds the SFV rate design preferable, the
Commission should consider how to transition fo a rate design which is significanily
different from the rate structures that have formed the basis of consumer expectations.

Over the long-term, moving in the direction of a SFV rate design is preferable to
keeping a modest customer charge and relying entirely on a decoupling adjustment. Both
methoda will address revenue and earnings stability issues in that the fixed costs of
delivering gas to the home will be recovered irrespective of consumption. When fully
implemented, each will remove any disincentive by the Company to promote conservation
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and energy efficiency. And, both methods can be implemented in a straight forward
manner and, if appropriately designed, easily explained to consumers as a deliberate or
more gradual transition toward recovering fixed costs through a customer charge.
However, as the ultimate objective, significant movement toward a fixed variable rate
design is consistent with developing a more efficient rate structure. Efficient rate design
seeks to align price elastic rate elements more closely to marginal costs, while recovering a
larger portion of any residual revenue requirements through comparatively price inelastic
charges. FExperience shows that there is a significant price response to increases in
volumetric charges, as evidenced by the recent steep reductions in average per customer
consumption as gas costs increased. Given that customer charges are paid to provide
access to gas service, it is reasonable to expect comparatively less price response with
respect to increases in the customer charge. Over the long-term, this supports significant
movement toward a SFV rate design in which a larger portion of the company’s fixed cost
revenue requirements is recovered through the customer charge.

Additionally, the SFV rate design will reduce the month-to-month variation in
customer bills as fixed costs will be recovered evenly throughout the year, making it easier
for customers to deal with high winter heating bills. While decoupling adjustments are
not difficult to implement, a SFV rate design, when fully implemented, will remove the
need for any additional administrative proceedings to review decoupling adjustments.

Consumers have made investment decisions based on expectations regarding
natural gas pricing and fairness compels us to move at a measured pace when making
fundamental changes in rate design. For this reason, the Commission should carefully
consider the appropriate transition path.

On the question of how to transition to a fixed charge rate design, Duke and the - -

Staff have proposed a modified SFV rate design in which the customer charge would be
set at $20.25 per bill in year one and $25.33 per bill in year two. Fully implementing a 5SFV
rate design would require a customer charge in excess of $30 per residential consumer bill.
Duke and the Staff also proposed and the Commission has expanded a “Pilot Low Income
Program” that would provide some low income consumers a discount to cushion the
impact of the change in rate design. :

In my view, the pace of the transition in this case is more rapid than should be
selected given the consumer expectations created by long-standing rate design practices
and the recovery of fixed costs should be fully decoupled from sales volumes during the
transition.

The pace of the transition proposed in the stipulation could send the wrong

message to consumers with respect to energy conservation. Consumers who have made
efficiency investments and reduced their consumption could see a significant increase in
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the regulated portion of their bills, while their neighbors who have implemented no
energy efficiency measures and are high use customers will see the regulated portion of
their gas bills decline by similar amounts. Given rising gas commedity costs, increasing
dependence on foreign sources of gas supply, and the likely adoption of limits on
greenhouse gas emissions from the burning of fossil fuels, encouraging the adoption of
cost effective energy efficiency measures should be among our highest priorities. A more
gradual transition to a SFV rate design would minimize near term bill increases for low
use consumers recognizing the investments that many of these consumers have made to
reduce their gas usage, allow consumers to capture a greater portion of the expected
benefits of such investments, and avoid the appearance that the Commission is rewarding
high use by lowering the gas bills of high use customers.

Second, during the period covered by this Order, the modified SFV approach will
not fully decouple recovery of the Company’s fixed costs from sales volumes. A modest
three percent reduction in sales during the first year would represent a loss to Duke of the
opportunity to recover more than a million dollars of its fixed costs.

To address these concerns, I would reach the following result.

First, the recommendation of the Staff and Company should be modified to reduce
the year one customer charge for all residential consumers to $16.25 per residential bill and
establish the base level of the year two customer charge for all residential consumers at
$21.33. :

Second, consistent with the majority opinion, the Company should review and
further enhance its weatherization and conservation program offerings. As one part of
- this review, Duke should adopt the objective of making cost-effective weatherization and-
conservation programs available to all low income consumers and to ramp up programs to
facilitate implementation of all such measures as rapidly as reasonably practicable. Low
income consumers often face difficult choices between paying their energy bills and
meeting other essential needs, yet may be among the last to be able to take advantage of
cost-effective energy efficiency investments. Consumers who struggle to make ends meet
often find it difficult to pay for the initial cost of efficiency measures. And, many low
income consumers live in rental housing with landlords who have little incentive to install
efficiency measures that would reduce their tenants’ utility bills,

Third, in conjunction with filing a proposal for approval of significantly expanded
energy efficiency programs and recovery of the costs of such programs, I would invite the
Company to propose an interim decoupling adjustment. This adjustment should be
structured to adjust the second and subsequent year base customer charge of $21.33 for the
difference, on a per customer bill basis, between the portion of the Company’s fixed cost
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residential revenue requirement that is allocated to volumeiric rates and the revenues
recovered for such fixed costs through volumetric rates at weather normalized sales levels.

To meet the energy challenges of the 21# Century, Ohio will need to greatly
improve the efficiency with which we use all forms of energy including natural gas.
Efficient price signals will be an important, but not sufficient, element in this
transformation. Qur increasing knowledge of behavioral economics and experience with
utility energy efficiency programs has shown that utility efficiency programs can produce
significant net economic benefits. The Commission needs to encourage the cost-effective
expansion of such programs. And, we should not wait through the completion of a muslt-
year transition to a SFV rate design before doing so in full measure.

éaul A. Centolella, Commissioner
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