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I. INTRODUCTION

"it is not enough to know that the men applying the standard are honorable and devoted

men. This is a government of laws, not of men***." -- Supreme Ct. Justice William O. Douglas'

The Public Utilities Commission of Ohio ("PUCO" or "the Commission") is a creature of

statute -- its authority is derived solely from laws drafted by the (leneral Assembly.' The PlJCO

lacks the discretion to act in a manner that is contrary to those laws 3

The most important issues before the Court focus on questions of law° which require de

novo review. They are: 1) Did Vectren Energy Delivery of Ohio, Inc. ("Vectren" or "the

Company") provide newspaper notice of the Stage 2 rates that complied with R.C. 4909.19, and

2) Did the PUCO in approving a straight fixed variable rate design violate R.C. 4929.02 and

4905.70?

The answer to the first question must be no. Vectren and the PUCO's arguments that the

notice provisions of R.C. 4909.19 were met are mistaken. Subscribers (Vectren's residential

customers) were not given notice of the substance and prayer of Stage 2 rates. The notice did not

cornply with the law, and because of the jurisdictional nature of R.C. 4909.19, the PUCO could

not approve Stage 2 rates. As to the second question, the Court should find that the PUCO did

violate R.C. 4929.02 and 4905.70 when it adopted a straiglit fixed variable rate design. These

statutes set forth mandatory state policy intended to encourage the development of energy

' Anti-Fascist Refugee Comm. v. McGrath (1951), 341 U.S. 123, 177, 71 S.Ct. 624, 95 L.Ed.

817, 857.

' Canlon Storage and Transfer Co. v. Public Util. Comm. (1995), 72 Ohio St.3d l, 647 N.E.2d
136.
3 Time Warner AxS v. Pub. Util. Comm. (1996), 75 Ohio St.3d 229, 234, 661 N.E.2d 1097;
Cleveland Electric Illuminating Company v. Pub. Util. Comm. (1996), 76 Ohio St.3d 521, 529,

668 N.E.2d 889.

' OCC Propositions 1, 2, and 4 present questions of law. OCC Propositions 3 and 5 present
questions of fact.
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efficiency in Ohio. The straight fixed variable rate design encourages customers to use gas

because under an almost flat rate, the per unit price of gas decreases as consumption increases.

This contradicts the intent of the statutes and the PUCO had no authority to approve the rate

design.

The PUCO and Vectren ("Appellees") seek to frame these issues as questions of fact, and

matters within the PUCO's discretion.' (Vectren Brief at 14; PUCO Brief at 7). 'They are not.

iI. ARGUMENT

OCC Proposition of Law 1:

Where A Utility Proposes To Materially Change The Method Of Charging
Customers And Includes The Proposal In Its Application For A Rate Increase
Before The PUCO, It Must Fully Disclose The Proposal In Any Notice Published
Under The Requirements Of R.C. 4909.19.

OCC's Proposition of Law ] is directed solely at Stage 2 rates. These rates impose the

second of two increases to customers' fixed monthly unavoidable charges. Vectren proposed

Stage 2 rates in its application -- with a significantly increased fixed portion of the customer

charge and decreased volunietric rates. However, customers were not notified of the amount of

s Vectren also seeks to limit the Court's review of these important issues by asking the Court to
disregard OCC's Brief for technical defects in the appendix of the brie£ Vectren's request
should be denied. It should be noted that the Court's briefing rules differ from the mandatory,
jLirisdictional statutes discussed in this brief, such as R.C. 4909.19, 4903.10, and 4903.13. 'I'he
briefing rules are not jurisdictional-they do not have to be met in order for the Court to have
jurisdiction over the issues. Thus, the Court has the ability to overlook teclmical defects and
generally will do so where appellants have substantially complied with the iules, as did OCC
here. See e.g. The State ex rel. Birdsall v. Stephenson (1994), 68 Ohio St.3d 353, 354, 626
N.E.2d 946; State ex rel. Carver v. Hull (1994), 70 Ohio St.3d 570, 573, 639 N.E.2d 1175.
Where Appellees are not prejudiced in their ability to file a responsive brief and the Court is not
hindered in its ability to decide the case, even missteps in following the Court's rules will not
justify dismissing a party's brief Appellee claims no prejudice and this Court should not assume
such. Moreover, the Court will not be hindered in its ability to review the case, as OCC has
cured its missteps by filing the related material in this Reply Brief. (See Reply Brief Appx. 1-
73).
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the proposed Stage 2 increase in the fixed portion of the customer charges, nor advised of when

the charges would go into effect. Despite these inadequacies, Vectren and the PUCO claim they

have complied with the newspaper notice requirements of R.C. 4909.19.

Appellees allege they have complied either completely or substantially with the notice

provisions 6(PUCO Brief at 19-20; Vectren Brief at 32). They claim the newspaper notice need

only alert subscribers that a proposal exists; customers then might inquire into what the proposal

might be. (PUCO Brief at 19; Vectren Brief at 32). Further, Vectren and the PUCO allege there

is no harm to subscribers because OCC, their statutory representative, participated fully in the

proceeding. (PUCO Brief at 16-19; Vectren Brief at 35).

Appellees' arguments raise the following questions that OCC will address:

• Can the requirements of R.C. 4909.19, to provide newspaper notice to customers,
be met through substantial compliance?

• If substantial compliance is allowable for notice, did Vectren substantially
comply with the provisions of R.C. 4909.19 for newspaper notice to customers?

• Should there be a presumption of harm to customers when they are not fully
informed of the substance and prayer of the application which will have a direct
bearing on the rates they pay for utility service?

• Should OCC's participation in the proceeding below preclude the Court from
finding harm to residential customers who were not given the independent
opportunity to voice their objection?

A. The Requirements Of R.C. 4909.19 For Newspaper Notice To Customers Are
.lurisdictional, Mandatory, And Essential To Public Utility Regulation In
Ohio, Thus Requiring Strict, Not Substantial, Compliance.

In Duff v. PUCO'this Court stated that the newspaper notice provisions of R.C. 4909.19

are how the PUCO obtains jurisdiction over a utility's application. Duff established that these

6 OCC's Brief addressed Appellees' arguments that they have completely complied with the
newspaper notice provisions. (See OCC Brief at l 1-16).

Du:ff v. Pub. Util. Comm. ( 1978), 56 Ohio St.2d 367, 376, 10 0.0.3d 493, 384 N.E.2d 264.
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publication requirements are more than a mere formality.$ This principle underlies the Court's

decision in Commt. Against MRT v. Pub. Util. Comm.9 and the Ohio Assn. of Realtors v. Pub.

Util. Comm.10 In order for the Commission to obtain jurisdiction to approve rate changes, the

requirements for newspaper notice to customers, under R.C. 4909.19, must be met.

Not only are the newspaper notice requirements jurisdictional, but they are also

mandatory. The language is unequivocal. R.C. 4909.19 states that the public utility "`shall'

forthwith publish the substance and prayer" of the application in newspapers. The General

Assembly's choice of the word "shall" denote that utilities must comply. While substantial

compliance may be appropriate for statutes that are directory and not mandatory, substantial

compliance is not appropriate for the mandatory jurisdictional requirements of R.C. 4909.19.

Moreover, the newspaper notice provisions underlie the core of Ohio regulation --

utilities may seek rate increases from the PUCO but only if customers are adequately informed

and can participate in such proceedings. Participation is afforded through notice -- but the

opportunity to be heard is but an empty promise if one is not informed of the issues in contention

and can not make a decision as to whether to challenge or object. Notice of the substance of the

utility's proposal is the condition precedent to utilities enjoying the right to increase rates.

8 Appellees, however, seek to downplay Duff by characterizing Duff as dicta or a "gratuitous
observation." While OCC disputes this characterization, the Court need not resolve this
question. For even if the statements in D¢iffare "dicta," they should be followed. Generally,
dicta can be relied upon because it is "frequently, and indeed usually correct" and though such
passages are not essential to deciding the case, it "is often extremely useful to the profession."
Black's Law Dictionary (8`s Ed. 2004) 485 (citation omitted.). Daffis persuasive and reliable.
Its accuracy is not being disputed. The Court's statements have not been challenged or
overruled. It should guide the Court here in determining whether the newspaper notice of R.C.
4909.19 can be met by substantial compliance.

y Commt. Against MRT v. Pub. Util. Comm. (1977), 52 Ohio St.2d 231, 6 0,0.3d 475, 371

N.E.2d 547.

10 Ohio Assn. of Realtors v. Pub. Util. Comm. (1979), 60 Ohio St.2d 172, 14 0.O.3d 409, 398
N.E.2d 784.
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The newspaper notice provisions of R.C. 4909.19 are comparable to the notice

requirements under R.C.4903.10 and 4903.13, for appeals from the PIJCO to the Court." The

requirements of those statutes vest jurisdiction like R.C. 4909.19. They are also mandatory, like

the notice under R.C. 4909.19. They are based upon the notion of fairness to all parties involved

in an appeal." They confer rights by statute. The exercise of those rights is conditioned upon

complying with the accompanying mandatory requirements." Parties must strictly, not

substantially, comply with the jm-isdictional requirements of notice under R.C. 4903.10 and

4903.13. (PUCO Brief at 29; Vectren Brief at 12). Likewise, because of the similar nature of

newspaper notice under R.C. 4909.19, the Court sliould require strict, not substantial,

compliance.

B. Vectren Did Not Substantially Comply With The Mandatory Notice
Provisions Of R.C. 4909.19.

If this Court, notwithstanding OCC's arguments, detennines that the newspaper notice of

R.C. 4909.19 need not be strictly complied with, it should nonetheless find that Vectren lias

failed to show substantial compliance. As this court has noted, the newspaper notice

requirements are not unreasonable." They need not contain minute details. Nonetheless,

substantial compliance though must mean more than mentioning that a proposal exists. While

11 Newspaper notice requirements, however, are directed to subscribers of the utility, and the
sufficiency of notice must be judged in relation to those individuals. The only notice of Stage 2
rates was the statement made by Vectren that it "proposes changes to the rate design for Rate
310*** and Rate 315 ** * that initiate a gradual transition to a straiglit fixed variable rate tor
distribution service." (See OCC Supp. at 124-125).

12 See City of Cincinnati v. Pub. Util. Comm. (1949), 151 Ohio St. 353, 376-377, 39 O.O. 188,

86 N.E.2d 10.

13 Id. at 377.

14 Ohio Assn. of Realtors v. Pub. Util. Comm. (1979), 60 Ohio St.2d at 176, 398 N.E.2d at 786.
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such an interpretation was consistent with original language in G.C. 614-20,15 the language was

not retained in subsequent rewrites. Instead, the newspaper notice language changed to its near

present form, in 1929, requiring the utility to publish the "substance and prayer" of the

application."

Vectren and the PUCO ignore the General Assembly's revisions requiring a utility to

convey the "substance and prayer" of the proposal tlius rendering the words superfluous. If

mention of a proposal were sufficient to comply with R.C. 4909.19, the General Assembly would

not have amended the law and enacted words requiring the utility to publish the "substance and

prayer of the proposal °" They would have merely left the prior words in place and a utility

would only have to convey that a proposal has been made. Vectren and the PIICO would have

the Court rendcr the words "substance and prayer of the proposal" meaningless, contrary to Ohio

rules of statutnry construction that presume the entire statute is intended to be effective."

Moreover, because the proposed rate change abruptly discards thirty years of precedent,

there is a reasonable and lieiglitened expectation that customers, like those in Ohio Assn. of

Realtors and Commt. Against MRT, would receive adequate notice prior to implementing such a

change. Vectren could have easily accomplished such notice, at little cost, by publishing the

substance of Stage 2 rates -- the specific proposed customer charge and volumetric rates along

with date the rates were to be in effect. It however, did not. Further, what is the point of

15 G.C. 614-20 required that "Such public notice shall set forth the fact that such application has
been made, the effective date of the proposed new schedule, the name and location of the agent
of the utility in such county or territory where a copy of such new schedule may be inspected by
any interested party ***." G.C. 614-20 (predecessor section to R.C. 4909.19), ILB. 471
(emphasis added). (Reply Brief Appx. 80-83).

" G.C. 614-20, Am. S.B. No. 66. (Reply Brief Appx. 75-79).
1 7 R.C. 1.47. (Reply Brief Appx. 74).
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requiring notice to the public, if not to inform? If that notice does not inform then that notice

fails and violates R.C. 4909.19.

When Vectren failed to comply with the newspaper notice of R.C. 4909.19, its actions

robbed the Commission of jurisdiction to approve Stage 2 rates. As this Court has aptly noted,

the PUCO is a creature of statute and may only exercise that jurisdiction conferred on it by

statute." The order was, therefore, void, a nullity, and subject to challenge.19

Vectren, however, alleges that the nlere act of publishing the notice, aud not its content,

is jurisdictional. (Vectren Brief at 34). Vectren claims that jurisdiction is vested when Vectren

published its notice in the form approved by the Commission. Vectren however, does not cite

authority for its perspective on this issue. Moreover, such a view was rejected in Commt.

Against MRT. 20 In that case the Connnission had approved notice, which the Court later found to

be deficient. The Court invalidated subsequent acts by the PUCO which had adopted forms of

the utility's proposal. The Court's holding can be read as finding that'the Commission lacked

jurisdiction to approve rate changes because the utility failed to meet the notice requiren-ients of

R.C. 4909.19, despite the Commission approving the notices.

C. Appellant Need Not Show Harm To Seek A Reversal Of The PUCO's Order
Approving Stage 2 Rates Based On Vectren's Defective Notice.

The PUCO and Vectren appear to argue that there was no harm to residential subscribers

and thus, without harm the Court should not reverse the Commission. (PUCO Brief at 16-19;

Vectren Brief at 34-35). Although generally the Court will not reverse an order of the PUCO

18 Columbus S. Pomer Co. v. Pub. Util. Comm. (1993), 67 Ohio St.3d 535; 537, 620 N.E.2d 835,
838.

1 9 See for e.g., State v. Western Union Telegraph Co. (1951), 154 Ohio St. 511, 520, 43 O.O.
488, 97 N.E.2d 2.

20 Commt. Against MRT, 52 Ohio St.2d 231, 6 0.O.3d 475_
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unless there is prejudice, the Cotirt created an exception in Tongren v. Pub. Util. Comm.a' Where

a party is foreclosed from demonstrating prejudice, the matter must be remanded."

The Tongren exception is met here. "I`he PUCO approved an insufficient notice and

approved the Stage 2 rate increases, without requiring Vectren to reissue notice. Vectren and the

PUCO would have OCC demonstrate prejudice has occurred based on potential public testimony

and objections that might have been filed if customers would have received proper notice of the

Stage 2 rates. OCC would then be required to demonstrate such potential testimony could have

led the PUCO to different conclusions with regard to the reasonableness of the straight fixed

variable rate design. Because fl1e PUCO has stymied OCC's efforts in demonstrating prejudice,

like the PUCO stymied OCC's efforts in Tongren, the Court should reverse and remand, without

a demonstration of prejudice.

D The Court Should Decline To Find That OCC's Representation Of
Residential Customers Precludes A Finding Of Harm To Subscribers.

According to Appellees, OCC cannot claim that consumers were denied the opportunity

to participate. (Vectren Brief at 35; PUCO Brief at 1.) They argue that with OCC actively

participating, there is no harm to customers from Vectren failing to comply with the notice

statutes. Likewise, the P1JCO argues that because OCC intervened, OCC's awareness of Stage 2

21 Tongren v. Pub. UtiG Comrn. (1999), 85 Ohio St.3d 87, 706 N.E.2d 1255.

22 Id. Vectren makes siiniiar arguments.
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rates should be imputed to the 456,000 individual subscribers of Vectren. (PUCO Brief at 19)."

The corollary to Appellees' argument is that participation by OCC is an effective

substitute for the statutorily-required notice to subscribers. The Appellees are wrong. This is

contrary to the statutory newspaper notice provisions which underlie R.C. 4909.19. In

construing R.C. 4909.18 and 4909.19, the Ohio Supreme Court has properly recognized that the

purpose of publication, as evidenced by the plain language of R.C. 4909.18(E), is to provide any

person, firm, corporation, or association an opportunity to file an objection to the increase under

R.C. 4909.19?" Thus, notice should apprise affected subscribers, not a statutory representative

of customers, or parties, of the utility's proposal to increase rates.

There is no statutory provision that says if OCC intervenes in a proceeding, then the

newspaper notice requirements of R.C. 4909.19 are not needed or need not be met. Yet, this is

where Appellees' arguments lead. 'I'he Court in Ohio Assn. of Realtors v. Pub. Util. Comm.

ruled that materials subrnitted along with the regular customer billings could not "stand in the

stead of a requirement of a reasonable statement of such rate proposal to be placed in the legal

notice."" Notwithstanding the Court's holding, the Appellees would have OCC stand in the

23 In its Brief (at page 35, footnote 102) Vectren cites to a press release issued by OCC. Vectren
appears to argue that OCC's press release is evidence that customers were aware of the rate
design proposed by Vectren. When OCC issues a press release there is no guarantee that the
information will be printed in its entirety and in fact, if it is printed, reporters use only the
sections they are interested in to write the story. It is no substitute for legal published notice paid
for by Vectren and guaranteed to be printed in its entirety. While OCC's press release intended
to alert customers to the rate design proposed, it does not relieve Vectren of its own statutory
responsibility to comply with the newspaper notice requirements under R.C. 4909.19. Moreover,
the OCC press release is not legal authority nor is it evidence in the record transmitted by the
PUCO. It should be ignored. See Ohio v. Shepherd (1980), 61 Ohio St.2d 328, 329, 401 N.E.2d
784, 785.

24 Commt. Against MRT v. Pub. Util. Comm. (1977), 52 Ohio St.2d at 233, 371 N.E.2d at 549.

25 Ohio Assn. qf Realtors v. Pub. Util. Comm. (1979), 60 Ohio St.2d at 176, 398 N.E.2d at 786.
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stead of a reasonable statement of Stage 2 rates in the legal nofice. `fhe Court should reject such

arguments because the requirements of R.C. 4909.19 must be met, regardless of whether OCC is

participating in the proceeding. To hold otherwise would directly disregard the Ohio General

Assembly's mandatory and jurisdictional newspaper notice provisions of R.C. 4909.19.

OCC Proposition of Law 2:

Where A Utility Fails To Provide Adequate Notice In A Rate-Related Proceeding
And The Customers' Property Interests, Established By Statute, Rules Or
Understandings Are Implicated, The Customers' Due Process Rights Are Violated.

A. Statutes, Including R.C. 4905.70 And 4929.02, Are The Sources Of
Customers' Property Interests.

Both the PUCO and Vectren argue that the Ohio Supreme Court believes the right to

notice must arise under a statute, and does not independently exist in the Ohio or U.S.

Constitutions. (PUCO Brief at 22; Vectren Brief at 34). The PUCO alleges that "given the body

of the decisions by the CoLUt to the contrary, OCC's argument should be denied." (PUCO Brief

at 22).

In this regard, there are a number of decisions by this Court finding that the right to

notice arises under a statute. These decisions, however, have been based upon facts presenting

little or no statutory authority for notice. In its Brief, OCC presented a number of statutes,

including R.C. 4909.18, 4905.70, and 4929.02, that, together with past Cornrnission action,

create property rights requiring notice. The Court should not ignore the facts in this case -- just

because it has rendered decisions in the past, based on wholly different facts. Rather the Court

sliould examine the distinct facts and statutory arguments to determine whether, given the facts

in this case, there is a statutorily created due process right to notice.

10



B. The Court Should Recognize The Property Rights Of Customers ln Energy
Conservation Programs And Require The PUCO To Assure Adequate Notice
Of Actions That Could Diminish Such Property Rights.

The PUCO alleges there is no legitimate claim of entitlement to conservation assistance,

and believes that cases cited by OCC are not on point because they examine customers' property

rights to continued utility service. (PUCO Brief at 23-24). Both Vectren and the PUCO note

that OCC has not cited any direct authority supporting its theory that customers have a property

interest in utility-sponsored conservation programs and the benefits derived under such

programs. (PUCO Brief at 24; Vectren Brief at 37).

The cases OCC presented on customer property rights were meant to provide a

framework for this Court through which it could examine the unique property interests created

under the Ohio statutes. (OCC Brief at 18-28). The cases were discussed for purposes of

showing that numerous courts have found that customers can have property rights related to

utility service. These cases and the underlying notion of customers acquiring property rights

related to utility service were intended to assist the Court in determining the nature of the

property interest created under the Ohio statutes.

C. Diminishing Conservation Benefits By Extending The Conservation Payback
Period Is Action That Requires Notice To Be Provided.

Appellees allege that Vectren's customers have not been denied the benefits of

conservation. (PUCO Brief 25; Vectren Brief at 38). Rather Vectren insists that even if there

were a constitutional right to notice, the Order implements additional conservation funding, in

the future, which supports, not diminishes, conservation efforts. (Vectren Brief at 38). Vectren,

however, ignores the diminished benefits to conservation attributable to implementing the

straight fixed variable rate design. T'he straight fixed variable rate design will extend the

payback period on customers' past energy conservation efforts. OCC Witness Novak explained
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this26 and it was acknowledged by the Commission in the Duke case, under appeal to this Court

as S.Ct. Case No. 08-1837?' 'I'he state, through a P1JCO order, should not diminish past

conservation benefits without notice and the opportunity to be heard.

OCC Proposition of Law 3:

The PUCO Should Respect Its Own Precedents Unless The Need To Change Its
Position Is Clear And It Is Demonstrated That The PUCO's Prior Decisions Are In

Error.

Vectren argued that the PUCO's decision to impose the straight fixed variable rate design

did follow PUCO precedent. (Vectren Brief at 27). Vectren defended this claim on two bases.

First, Vectren noted that neitlier the Revised Code nor the Administrative Code require

gradualism. (Vectren Brief at 27). This argument inisses the point. True, gradualism is not

det3ned as a discrete principle that must be complied with under statutes and rules of the PIJCO.

However, the PUCO must not only adhere to such authority, but it must also comply with the

Ohio Supreme Court's rulings. The Ohio Supreme Court has, though a line of cases, imposed a

duty on the PUCO to follow its precedent to ensure predictability 28 The concept of gradualism

has been a principle in rate design for over at least thirty years. It is precedent that the

Commission must follow, unless it can show the principles of gradualism are erroneous and there

is a need to discard them. The PUCO did not make sucli a demonstration, and thus, the PUCO's

order should be reversed and remanded.

26 See (R.63 at 21).
27 In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Rates, PUCO
Case No. 07-589-GA-AIR, et al., Opinion and Order at 19 (May 28, 2008). (Reply Brief Appx.

84-116).

28 Office of Consumers Couns•el v. Pub. Utid. Comm. ( 1984), 10 Ohio St.3d 49, 50, 10 OBR 312,
461 N.E.2d 303.
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Vectren's second argument is that the PUCO did follow its own precedent. Vectren

merely cites to the PUCO's own statements that said that it had. (Vectren Brief at 27-28). 1he

PUCO claimed that it followed the principle of gradualism because it ordered a two-stage

transition to a full straight fixed variable rate design. (PUCO Brief at 15-16). Vectren also

claimed that OCC improperly focused on the fixed portion of the customer charge in making its

gradualism argument. (Vectren Brief at 29). Both Vectren and the PUCO are wrong. As was

pointed out in the OCC Brief, when the PUCO applied gradualism in the past it focused on the

fixed portion of the customer charge in cases where it limited any increase to relatively small

amounts ($1.00-$2.00) or ordered actual decreases to the fixed portion of the customer charge.

(OCC Brief at 30-33).

Moreover, an increase in the fixed portion of the customer charge of $11.37 over a two

year period, with a flash cut to complete straight fixed variable rate -- no volumetric distribution

charge -- starting in February 2010, in no way reflects the gradualism practiced by the PUCO for

30 years. Rather it represents a forced interpretation of gradualism in which the two stage

increase of $11.37 is treated no differently than past Commission action limiting increases to the

fixed portion of the customer charge by $3.00, or approximately one-fourth of the increase in this

case.

OCC Proposition of Law 4:

The PUCO Violated R.C. 4929.02 And 4905.70 When It Approved A Rate Design
Which Fails To Promote Energy Efficiency And Discourages Conservation.

A. The PUCO Lacks The Discretionary Authority To Contradict Or Ignore
Statutes.

Vectren argues that this case is a simple case of the PUCO choosing one rate design over
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another -- an area where the PUCO has significant discretiori 29 (Vectren Brief at 14). However,

that discretion is not unlimited. Rather, this Court has acknowledged that the PUCO is a creature

of statute and its discretion and authority are limited by statute.30 Accordingly the PUCO, in

determining rate design, must follow Ohio law. Specifically, the PUCO must follow R. C.

4929.02 and 4905.70. R.C. 4929.02 states that "[flt is the policy of this state to throughout this

state***(4) Encourage innovation and market access for cost effective supply- and demand-side

natural gas services and goods***"

In this case, the straight fixed variable rate design dramatically increases the fixed portion

of the customer charge while decreasing the volume-based portion of the charge. Indeed, in

Stage 2, there is only a customer charge, with no volumetric distribution rate. The result of this

rate design is that during summer months when natural gas usage is negligible, customers will be

forced to pay an unavoidable natural gas distribution bill of at least $18.37 per month. In

contrast to Vectren's prior fixed portion customer charge of $7.00 per month, customers will pay

an increase of $11.37 or a 162% increase in the customer charge. That means customers who

use no gas during the suimner months will be paying much higher bills than their prior surnmer

bills and may not understand that the rate change is intended to encourage conservation efforts.

In fact, increasing a customers' bill when no gas is used will send the opposite message -- that

conservation does not matter because you have to pay more in the forin of a larger fixed fee,

even when you use no gas at all!

zY Vectren cited to and discussed documents and information that were not legal authority or a
part of the official record transmitted to the Court. (See Vectren Brief at 4, footnotes 8 and 9).
This Court has previously shown that it recognizes and is able to ignore illegitimate materials

submitted in briefs. See Ohio v. Shepherd, 61 Ohio St.2d at 329, 15 O.O. 3d 396, 401 N.E.2d

934. The Court should disregard these materials here, as well.

30 Canton Storage and Transfer Co. o. Pub. Util. Comm., 72 Ohio St.3d l, 647 N.F,.2d 136.
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The PUCO defended the straight fixed variable concept, arguing that it sends the proper

price signal to customers and encourages conservation because the largest and most volatile

component of a customers' bill is the comrnodity cost of gas. (PUCO Brief at 13). While this

might be mathematically correct during the winter months when customers use a lot of gas, it is

absolutely not true during the summer months. During the summer, for most residential

customers, the customer charge cornprises as much as fifty percent or more of their bi1l.31 During

these months of little or no usage, the straight fixed variable rate will not send the right price

signals or encourage conservation. A probable reaction to these significant increases to the fixed

portion of the customer charge is that many customers may choose to drop service during non-

winter heating months or switch to a different energy source. Vectren witnesses Overcast and

Heid both recognized this wlien they testified that as the fixed portion of the customer charge

increased, customers would have even more incentive to disconnect during the summer months."

Vectren in fact aclaiowledged this phenomenon and proposed seasonal rates and an "avoided

customer charge" in its application to protect itself from revenues that might be lost through such

customer behavior. (R. 2 at Tariff Sheet No. 30).

The PUCO's argument is also meritless because the customer's bill taken as a whole will

be higher for customers who conserve than it would otherwise been if traditional rate designs

were used. The PUCO focuses on the commodity portion of the bill, but customers are

concerned with, and have to pay, the entire bill. As noted earlier, this will discourage

conservation by increasing the payback period associated with those measures. The

31 For example, for a customer who uses less than 200 Ccf (or 2 Mcf) of gas per month during
the summer months, the $18.37 per month fixed customer charge could total as much as fifty
percent or more of the bill, unless the commodity cost is greater than $1.00 per Cef (or $10.00
per Mcf).

32 Vectren Ex. 8(Overcast) at 18 (R. 18); Vectren Ex. 7A (Heid) at 6. (R. 18).
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Commission's argument is tnialogous to declaring that it is acceptable to cause haini -- as long as

it is not a lot. OCC believes that primum non nocere is the inore appropriate standard. And

when a primum non nocere standard has been in place and worked for decades, there is no public

policy benefit to changing to a standard that causes actual harm.

The PUCO, however, ignored this concern" and instead concluded that customers would

be more likely to change how much they consumed." Not only did the PUCO provide no source

1'or this conclusion, it also flies in the face of logic. A customer that has engaged in conservation

and energy efficiency in the past but is now experiencing an almost 162% increase in their fixed

customer charge in suminer months when they use no gas, will not react by engaging in more

conservation or energy efficiency measures. "The customer is more likely to drop gas service

temporarily or permanently.

The shift of cost to the fixed portion of the customer charge means that customers will

have less control over their gas bill because a larger portion will now be 6xed charges that

cannot be avoided regardless of energy efficiency efforts. Staff witness Puican acknowledged

this35 Despite Vectren and PUCO arguments to the contrary (Vectren Brief at 17-18; PUCO

Brief at 13-14), a rate design that reduces the average cost of gas does not encourage

conservation. It encourages more usage. A customer has less incentive to conserve when the

unit price is lower; thus the intent of R.C. 4929.02 is contradicted.

In addition, the PUCO defended the straiglit fixed variable rate design on the grounds that

it would be easier for customers to understand fixed charges.36 The PUCO pointed to telephone,

33 Opinion and Order at 12. (R. 114).

34 Id.

35 Tr. Vol. VI (Puican) at 25-27 (Aug. 28, 2009). (R^ Sept. 12, 2008 Trans.).

36 Opinion and Order at 12. (R. 114).
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trash collection, internet, and cable service as examples of cost recovery through a fixed charge."

However, in making this comparison, the PUCO ignored a fandamental difference between gas

and those other services. Thousands of Vectren's customers use very little or no gas during the

summer months. That is not so for the other services, as the demand for the service is steady and

not affected by how warm or cold it is. Thus, customers will not understand or accept the higher

fixed customer charge, especially when little or no gas is used.

Vectren and the PUCO also argue that the prior rate design that included a smaller fixed

customer charge artilicially inflated energy efficiency investment and resulted in over-

investment in conservation. (Vectren Brief at 18). This claim was made and relied upon even

though no witness provided any evidence of over-investment. Relying on this unsupported

theory to justify imposing straight fixed variable rates demonstrates the lengths to which the

PUCO was willing to go to fundamentally change a rate design that has worked for over thirty

years. The risks of over-conservation are unfounded.

OCC Proposition of Law 6:

Whether The Specificity Requirements Of R.C. 4903.10 And 4903.13 Are Met Must

Be Determined On A Case By Case Basis Examining Whether The Appellant Has
Used A Shotgun Or A Rifle To Approach The Issue.

R.C. 4903.10 requires an appellant to specify the grounds under which the PUCO's order

is unjust and unreasonable. R.C. 4903.13 establishes a notice of appeal as the tool to perfect an

appeal and requires the appellant to identify the order appealed and the errors complained of."

37 Id.

" Notice related to appeal of PUCO orders is made to parties and the Court and thus must be
understandable to those individuals. 'Thus the sufficiency of notice under R.C. 4903.10 and
4903.13 must be judged as to whether it alerted those individuals to the claims in OCC's Merit
Brief.
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According to this Court, these provisions were enacted by the General Assembly to guard against

tactics by appellants where arguments are belatedly raised on appeal."'9

This Court has concluded that the "specificity" requirement related to the application for

rehearing (and notice of appeal) is jurisdictional. The PUCO and Vectren claim that a number of

OCC's arguments can not be heard, because the Court has no jurisdiction. The Court allegedly

lacks jurisdiction to consider the issnes because OCC has failed to be specific enough in its

application for rehearing and/or notice of appeal.

These claims are primarily directed to instances where OCC has raised the issues but has

not, according to Vectren and the PUCO, been specific enough to meet the statutes. When the

Court has been faced with whether or not a notice is specific enough, it has conducted a factual,

case by case analysis. Generally, it has settled upon the shotgun versus rifle test. If the appellant

used a rifle instead of a shotgun to hit the question, then the Court has denied motions to dismiss.

A. OCC Proposition Law I Issues:

OCC's argument in its brief identified the case of Duff v. Pub. Iltil. Comm. (OCC Brief at

16-18). 'this argument was made anticipating Appellees' likely arguments in their briefs, and

was a tangential, not primary argument. It is an argument that is subsumed under the argument

of sufficiency of notice. OCC has met the specificity test. The Court has jurisdiction to hear this

issue.

B. OCC Proposition of Law 2 Issues:

In its notice of appeal OCC alleged that "[t]he Commission erTed by failing to provide

adequate notice of the second stage rate increases to the customers of Vectren, violating

customers' due process rights under the 10' Amendment to the Constitution." (Reply Brief Appx.

39 City of Cincinnati v. Pttb. Util. Comm. (1949), 151 Ohio St. 353, 376-377, 39 0.0.188, 86

N.E.2d 10.
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02.) OCC's application for rehearing was similar. (Reply Brief Appx. 53-54). In its merit brief,

OCC expounded upon these principles and presented an argunient explaining how these

constitutional rights were implicated. In sub-arguments under Proposition of Law 2, OCC explains

how property interests are created, thereby establishing rights to notice under the U.S.

Constitutiou. Although the details of OCC's arguments were presented in its brief, the principle

theory -- that customers have constitutional due process rights to notice -- was conveyed to the

PUCO in OCC's application for rehearing and its notice of appeal. " OCC complied with statute. 41

The Court has jurisdiction to consider these issues because OCC has complied with the statutes.

C. OCC Proposition of Law 4 Issues:

OCC Proposition 4 addresses the statutory violations of R.C. 4905.70 and 4929.02. This

issue is not new. It was raised below in OCC's Application for Rehearing. It was briefed and

argued by OCC in the Duke and the DEO appeal.42 In fact, on the basis that the same issues were

raised here as in the Duke and DEO appeal, Vectren and PUCO moved to stay briefing in this

proceeding." There they claimed "the grounds for error alleged in the notice of appeal filed in

40 Contra Discount Cellulcir Inc. v. Pub. Util. Comni., 112 Ohio St. 3d 360, 375, 2007-Ohio-53,
859 N.E.2d 957, where appellants claims were "nothing more than broad, general claims" and
appellants failed to set forth the same errors in their notice as they had alleged in their
application for rehearing. The application for rehearing bore no resemblance to the Appellant's
proposition of law, the Court ruled. Id. Here there is a direct correlation between the issues
briefed as OCC Proposition of Law 2 and the notice and application for rehearing. Discount

Cellular thus, is not controlling based on the factual distinctions.

41 In contrast Vectren has coinpletely failed to comply with the notice requirements of R.C.
4909.19. 'This is not a case where a question arises as to the sufficiency of what was done.
There is no colorable question as to whether Vectren complied. It failed to convey any
infomiation that would alert customers, in an understandable manner, to customer charge
increases for Stage 2 rates. In doing so its complete non-compliance with a jurisdictional,
mandatory statute cannot be overlooked.

42 S.Ct. Case Nos. 08-1837, 09-314.

43 See Corrected Joint Motion for Procedural Stay and Meinorandum in Support at 1(Oct. 8,
2009).
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this case are the same as those alleged in the notices of appeal filed in the earlier appeals. Thus

the parties [PUCO and Vectren] agree that the Court's decision in the earlier cases may be

dispositive of the issues in this appeal." Although OCC opposed the motion, OCC generally

concurs that, as to the issues of rate design, the Court's decision in the Duke and DEO appeals

may be dispositive. It should however, permit OCC the opportunity to present its argunients

here as OCC has met the specificity requirenients of R.C. 4903.10 and 4903.13.

III. CONCLUSION

As discussed in OCC's Brief and this Reply Brief, the Commission's Opinion and Order

contained numerous errors. On the basis of those errors OCC requests the Court to remand this

case back to the Commission to correct the errors. Should the Court overtunl the PIJCO's

adoption of a straight fixed variable rate design, it should remand the case with a directive to

expeditiously implement further proceedings to establish a reasonable and lawful rate design,

consistent with the objectives of R.C. 4929.02 and 4905.70 and one that is not based on straight

fixed variable concepts.4° If the Court upholds the straight fixed variable rate design on

substantive grounds, and yet finds that Vectren has failed to properly notice Stage 2 rates, the

Court should vacate the Stage 2 rates, and return to Stage 1 rates.

44 In this regard OCC proposed an appropriate alternative rate design, not based on straight fixed
variable rate concepts, that included a $10 fixed customer cliarge and a volumetric rate of
$0.08046ICci'. See OCC Ex. 3 at 22-23; Schedule WHIV-5. (R. 63). This rate design is based on
the stipulated revenue increase and could be implemented by the PUCO as it is a reasonable and
lawftil rate design, consistent with the objectives of R.C. 4929.02 and 4905.70.
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NOTICE OF A.l'PEAL

Appellant, the Office of the Ohio Consumers' Counsel, in accordance with R.C. 4903.11

and 4903.13, and S. Ct. Prac, R. 11, Section 3(B), hereby gives notice to the Supreme Court of

Ohio and to the Public Utilities Commission of Ohio ("Appellee" or "PUCO") of its appeal to

this Court from Appellee's Opinion and Order entered on its joumal on Jatiuary 7, 2009; and its

Entry on Rehearing, entered on its journal on August 26, 2009 in the above-captioned cases. 1

tlnder R.C. Chapter 4911, Appellant is the statutory representative of the residential

customers of Vectren Energy Delivery of Ohio, Inc. ("VEDO" or "the Company"). Appellant

was a party of record in the PUCO cases from which this appeal is taken.

On February 6, 2009, Appellant tiled a timely Application for Rehearing from the January

7, 2009 Opinion and Order in accordance with R.C. 4903.10. Appellnnt's Application for

Rehearing was denied with respect to the issues raised in this appeal by an Entry on Rehearing

entered on Appellee's journal on August 26, 2009.

Appellant files this Notice of Appeal complaining of the errors in Appellee's Januaiy 7,

2009 Opinion and Order, and August 26, 2009 Entry on Rehearing and alleging that the Orders

are unlawful and unreasonable. In particular the Appellee erred as a matter of law, in the

following respects, all of which were raised in Appellant's Application for Rehearing:

A. The PUCO erred in milawfully approving the utility's proposed straight
fixed variable rate design when the utility failed to provide adequate legal
notice of the rate design pursuant to R.C. 4909.18 and 4909.19.

B. The PUCO's erred in unlawfitlly approving the utility's proposed straight
fixed variable rate design when the utility failed to provide adequate legal
notice of the rate design, violating VEDO's residential customers' due
process rights under the 10 Amendment to the Constitution.

^ These Orders arc attached as Attachment A and Attachment B.
I
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U. `i'he PUCO erred in failing to respect its own precedent when there was no
showing that the need to change its position was clear and no
demonstration that its prior decisions were in error.

E. 'T'he PIICO established unjust and unreasonable rates, in violation of R.C.
4909.18 and 4905.22, when it implemented a rate design that was
manifestly against the weight of evidence in the proceeding, violating R.C.
4903.09.

WHEREFORE, Appellant respectfully submits that the Appellee's January 7, 2009

Opinion and Order and August 26, 2009 Entry on Rehearing are unreasonable and unlawful, and

should be reversed, vacated, or modified. 'Chese cases should be remanded to Appellee with

instructions to correct the errors complained of herein.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
(Reg. No. 0002310)
OHIO CONSTJMERS' COUNSEL

tiy;
Maurderi R. Grady, (Reg. No. 0020847
Counsel of Record
Joseph P. Serio (Reg. No. 0036959)
Michael E. Idzkowski (Reg. No. 0062839)
Assistant Consumers' Counsel

The Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-8574 (telephone)
(614) 466-9475 (facsirnile)
; rady(rLocc.state.oh.us
serioCa,osic.state.oh.us
idfkowaki(iz)occ.state.oh.us

Attorneysfor Appellant
Qlftce of the Ohio Cbnsumer.s' Cnunse(
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CERTIFICATE OF SERVICE

I hereby certity that a copy of the foregoing Notice of Appeal of the Offiee of the Ohio

Consumers' Counsel was served upon the Chairman of the Public Utilities Commission of Ohio

by leaving a copy at the office of the Chairman in Columbus and upon all parties of record by
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-- - Atiachment A

BEFORE

THE PUBLIC [PIILITIFS COMMISSION OF OHIO

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc., for Authority
to Amend its Filed Tariffs to Increase the ) CaseNo.07-1UBd-GA-AIR
Rates and Charges for Gas Servicea and
Related Matters.

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc., for Approval
of an Alternative Rate Plan for a
Distribution Replacement Rider to Recover
the Costs of a Program for the Accelerated ) Case No, 07-1481-GA ALT
Replacement of Cast Iron Mains and Bare
Steel Mains and Service Lines, a Sales
Reconciliation Rider to Collect Differences
between Actual and Approved Revenues,
and Inclusion in.Operating Expenses of the
Costs of Certain Reliability Programs.

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc., for
Continued Accounting Authority to Defer
Differences between Actual Base Revenues
and Comrnission-Approved Base Revenues
Previously Granted in Case No. 05-1444
GA-[.tNC and Request to Consoiidate with
Case No. 07-1080-GA-AIR.

Case No. 68-632-GA•AAM

OPINION AND S},gDEg

The Coincnission, considering the above-entitled applicatiom hereby issues its
opinion and order in this matter.

APPEARANCES:

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Gretchen J. Hunnmei,
Lisa McAlister, and Joseph M. Clark, 21 East StaEe Street, 17th Floor, Cotumbua, Ohio
43215424 and Lawrence K. Friedeman, Vice President and Deputy General Counsei,
P.O. Box 209, Evansvitle, Indiana 47709•264, on behalf of Vectren Energy Delivery of t)hio,
Inc.

This 1!s to dnrtlsv that t%9 ^_^tgea s.acausra ^ ;exx a .. ,;r ;,.a r, ^gsruduat2crn ^s, , , ra en
i:a t^g r^gular c.u:w;i a:: ,1;,:^i;:r:.Taahnic:i^

^,y,^CA ^fioce^cs^
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Sheryl Creed Maxfield, First Assistaxtt Attorrrey General of the state of Ohio, by
Duane W. Luckey, Section Chief, and Werner L. Margard rIl and Anne L Hammersteiun,
Assistant Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of
the staff of the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Maureen R. Grady
Joseph P. Serio, and Michael E. ldzkowski, Assistant Consumers' Counsel, office of the
Ohio Consumers' Counsel, 10 West Broad Street, Columbus, Ohio 43215, on behalf of
residential utility consumers of Vectren Energy Delivery of Ohio, Inc.

David C. Rinebolt, 231 West Lirna Street, P.O. Box 1793, Pindlay, Oltio 45839-1793,
on behalf of Ohio Partners for Affordable Energy.

Vorys, Sater, Seymour & Pease, LLP, by W. Jonathan Airey and Gregory D. Russell,
52 East Gay Street, Columbus, Ohio 432164008, on behalf of Honda of America Iytfg., Inc.

Chester, Willcox & Saxbe, LLP, by John W. Bentine and Mark S. Xurick, 65 East
State Street, Suite 1000, Columbus, Ohio 43215-4213, and V'mcent A. Parisi, General
CounseE, 5020 Bradenton Avenue, Dublin, OYdo 43017, on behalf of Interstate Gas Supply,
Inc.

John M. Dosker, General Counsel,,1077 Celestial Stn:et, Suite 110, Cincinnati, Ohio
45202-1629, on behaif of Stand Energy Corporation.

Trent A. Dougherty, Director of Legal Affairs, 1207 Grandview Avenue, Suite 201,
Columbus, Ohio 43212-3449, on behalf of the Ohio Envirorunental Councll.

OPINION:

1. Histo of the Proceedings

Vectren Energy Delivery of Ohio, Inc., (VEDO or the Company) is a natural gas
company as defined in Section 4905.t1.3(A)(6), Revised Code, and a public utility as defined
In Section 4905.02, Revised Code. As such, VEDO is subject to the jurisdiction of the
Public Utilities Commission in accordance with Sections 4905.04 and 4905.05, Revised

Code.

On November 20, 2007, VEDO f'ded applications for an increase in gas distribution
rates and for approval of an alternative rtte pian. A technical conference regaxding
VEDO's applications was held on February 5,2008.
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On May 23, 2008, VEDO filed an applieation for continued accounting authority to
defer differences between actual base revenues and commission approved base revenues,
as pre,riously granted by the Commission.

A written report of the Commisaion stafPs (Staff) investigation was filed on June 16,
2008. Objectione to the Staff Report were timely filed by VEDO, the Ohio Consun ►ers'
Counsel (OCC), Honda of America ivlannfacturing, Inc. (Honda), Ohio Partaers for
Affordable Energy (OPAE), and the Ohio Environmental Council (OEC). Motions to

intervene were filed by OCC, Honda, OPAE, OEC, Interstate Gas Supply, inc (IGS), and
Stand Energy Corporat'son (Stand). Intervention was granted to these paxties by the
attorney examiner on August 1, 2008.

On July 18, 2008, a prehearing conference was held. The evidentiary hearing was
held on August 19, 200$, through August 25, 2008, and on August 27, 2008, August 28,
2008, September 2, 2078, September 9, 2008, and September 15, 2UOfi. Sixteen witteesses
testified on behalf of VEDO, five witnesses testified on behalf of OCG, and f#ve witnesses
testified on behalf of Staff.

Local public hearirW were held on September 3, 2008, in Sidney, Ohio; on
September 4, 2008, in Dayton, Ohio; and on September 8, 2008, in Washington Court
House, Ohio.

A stipulat#on (Stipulation) was filed on September 8, 2QQ$, signed by V.EDO, OCC,
OPAB and Staff (Signatory Parties), Post-hearing briefs were filed by VEC>d and Staff. A
joint post-hearing brief was filed by OCC and OPAE,. Reply briefs were filed by VEDO,
Staff, CCC and OPAB.

II. Surnmary of the Stipt ation

The Stipulation was intended by the Signatory Parties to resolve certain issues In
this proceeding (Joint Ex.1j. The Stipulation includes, inter atia, the following provisions:

(1)

(2)

The Signatory Parties agree that VEDO should receive a
revenue increase of $14,779,153 with total annual revenues of
$456,791,425.

The Signat.ory Parties agree that the value of all of VEDO's
property which is used and useful for the rendition of gas
service to customers, as of the date certairi of August 3T, 2007,
is $234,839,282.

(3) The Signatory Parties agree that VEDO Lv entitled to a rate of
return of 8.89 percent.
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(4) 't'he proposed tariffs attached to the Stipulation as Stipulation
Exhibit 2 should be approved by the Comrnissiort and be
effective for all services rendered after the date final approved
tariffs are filed with the Commission.

(5) The stipulated revenue reqiLirement includes $4 miIIion in
customer funded energy efliciency programs, of which $1.1
million is allocated to low-income weatherization funding. The
Signatory Parties further agree to the establishment of an
Energy Efficiency Funding Rider (EFFR), initially set at $0.00,
applicable to Rate Schedules 310, 315, 320 and 325. "fhe
Signatory Parties also agree that the Vectsem Collaborative,
originally established in In re Veciren Energy Detivery of CJhfo,
Inc., Case No. 05-1444-GA-UNC, Supplemental Opinion and
Order Oune 28, 2007), will monitor the Implementation of the
energy efficiency programs approved as proposed in the
application in this case and, at least annually, wiil consider and
nuake reconunendattons regarding additional program
funding, as well as reatlocation of funding among programs.
The Company will submit, and the Collaborative w31l suppdrt,
an application to establish an EFFR charge to provide a
minimum of $1 million to be used to continue funding for the
low-income weatherization program for customers wttoae
income is between 200 percent and 300 percent of the poverty
level.

(6) Tbe Signatory Parties agree that the Sales Reconc9liation Rider-
A proposed, by the Company to recover the deferral amount
authorized In Case iVo. 05-1449-GA-UNC should be approved
and that the initial rate should be set at the rate contained in
Stipulation Exliibit 2(Joint Bx.1, Stipulation Ex. 2).

(7) The Signatory Parties agree that the Commission should
provide the Company with accounting authority to continue
deferring for future recovery the difference between weather-
normalized actual base revenues and Commission-approved
base revenues in the same manner as previously authorized in
Case No. 05-1444-GA-UNC, as requested in Case No, 08-632-
GA-AANI, and that such deferred amounts should be
recovered by Sales Reconciliation Rider-A.

(8) The Company agrees to continue funding the low-income
conservation program created pursuant to Case No. 05-1444-
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CA-UNC, from October 1, 2008, until the effective date of rates
approved in this proceeding.

(9) The Signatory Parties agree that the Company should be
authorized to establish a Distribution Replacement Rider (DRR)
to enable the recovery of and return on investments made by
the Company to accelerate implementation of a bare steei and
cast iron main replacement program at a pre-tax rate of return
of 11.67 percent. The DRR shall be in effect for the Iesser of five
years from the effective date of rates approved in this
proceeding or untP1 new rates become effective as a result of the
filing by the Company of an application for an increase in rates
under Section 4909.18, Revised Code, or the filing uf a proposat
to establish rates pursuant to an alternative method of
regulation under Sectfon 4929.05, Revised Code.

(10) The Signatory Parties agree that the revenue distribution
shown on Stipulation Exhibit 5(joint Ex. 1, Stipulation Exhibit
5) shall be used to devetop rates and charges ultimately
approved by the Conunission in this proceeding.

(11) T4r,e Signatory Parties agree that the rate design Issues
associated with rate schedules 310 and 315 are not resolved by
the Stipulation and will be fully Iitigated and subntitted to the
Conunission for its consideration and resolution.

(12) The Stipulation resolves all contested issues raised in Case Nos.
07-1080-GA-AIR, 07-1481-GA-AI.T, 05-1444-GA-i.TAIC and 08-
632-GA-.AAM, except for those issues specifically identified as
being reserved for separate resolution by means of litigation or
otherwise,

IIL Evaluation of the Stivulation

Rule 4901-1-30, Ohio Administrative Code, authorizes parties to Conunission
proceedings to enter into stipulations. Although not binding on the Connztissioxt, the
terms of such agreements are accorded substantial weight. See Consumers' Coumaet v. Pub.
tltiI. Comm., 64 Ohio St. 3d 123,12.5 (1992), citing Akron v. Pub. t.ttit. Comm., 55 C7hio St. 2d
155 (1978). 1'his concept is particularly valid where the stipulation is supported or
unopposed by the vast m.ajority of parties in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Convnission proceedings. See, e.g., Dorrttzion .Retmil v.
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f7aytan Power and Lig)it, Case Nos., 03-2405-EL,LSS et al., Opinion and Order (February 9,
20Q5); Cincinnafi Gas & Electric Cn„ Case No. 91-410-EIrAIR, Order on Remand (Apri114,
1994); O1rio Edison Co., Case Nos. 91-696-BL-FUR et aL, Opinion and Order (December 30,
1993); Cleveland Electric Rlum. Co., Case No. 88-179-EL-AIR, Opinion and Order (January
31, 1989). The ultimate issae for our consideration is whether the agreement, which
embodies considerable time and effort by the signatory parties, is reasonable and should
be adopted. In considering the reasonableness of a stipulation, the Commission has used
the following criteria:

(1)

(2)

ls the settlement a product of serious bargaining among
capable, knowledgeable parties?

Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the sett€ement package violate any important regulatory
prindple or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner eccmomical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Powr Co. v. Pub. LIHI. Comm., 68 Ohio St. 3d 547 (1997)(quoting
Consumers' Counsel, suFra, at 126). The Court stated in that case that the Commission may
place substantial weight on the terms of a stipu€ation, even though the stipulation does not
bincl the Connxii.ssion.

Based upon our three-prong standard of review, we find that the firstcriterion, that
the settlement process involved serious bargaining by knowledgeable, capable parties, is
met. Counsel for V'ADO., OPAE, OCC and Staff have been involved in many cases before
the Commission, including a number of prior cases involving rate issues. Further, a
review of the terms of the Stipulation, and the schedules and tariffs filed with the
Stipulation, shows that the parties engaged in comprehensive negotiations, resolving all
outstanding issues except rate design (Staff Ex. 3a at 3).

T'ne Stipulation also meets the second criterion. As a package, it advances the
public interest by resolving a majority of issues raised in this proceeding without incurring
the time and expense of further litigation. Moreover, the testimony in the record indica.tes
that the Stipulation establishes a fair and reasonable revenue requirement with an increase
in base rates of approximately 3.34 percent (Staff Ex. 3a at 3). At the hearing, Staff witness
Puzcan testified that the stipulated rate of return of 8.89 percent includes a 25 basis point
reduction to the return on equity component, in order to take intn consideration the
reduction in risk to the Company which may result frotn the Commission's adoption of
one of the rate designs proposed by the Company, Staff, or OCC (Tr. IX at 11-12).
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Further, the Stipulation extends shareholder funding of VSDCYs tow-income
conservation program and provides for a significant expansion of funding for energy
efficiency programs. The Stipulation provides for $4 million in funding for energy
efficiency programs, including $1.1 m,iiiion in funding for lovr-income weatherization
programs. The Comnussion notes that the energy efficiency programs will be monitored
on an ongoing basis by the Vectren Collaborative, which was first established under Case
No. 05-1444-GA-IJNC. The Stipulation also establishes a distribution system replacement
progarn to accelerate the replacement of VBt7fYs agin.g distribution systems and provides
for ovexsight of this prograrn. Finally, the Sinpulation establishes a program to address the
safety concerns of prone-to faii risers with a schedule to replace such risers and adopts a
proposal for VEDO to assume ownership and repair responsibility for customer service
lines (Staff Ex. 3a at 3-4).

Finally, the 5tipulatlon meets the third criterion because it does not violate any
importarit regulatory principle or practioe (Staff Bx. 3a at 4).

Our review of the Stipulation indicates that it is in the public interest and represents
a reasonable resolution of the issues in this case. The Cornrnission finds the sNpulated rate
of return of 8.89 percent, requiring an increase of $14,779,153 in revenues, to be fair,
reasonable, and supported by the record and will adopt the stipulated revenue increase
and rate of return for purposes of this proceeding. We will, therefore, adopt the
Stipulation in its entirety.

IV. Rate of Return and Authorized Ratea

The Signatory Parties stipulated to a net operating income of $11,270,763 for the test
year ending May 31, 2008. Application of this dollar return to the stipulated rate base of
$234,839,282 results in a rate of return of 4.50 percent. Such a return is insufftcient to
provide VEDO with reasonable compensation for the natural gas service it renders to its

customers.

The parties have agreed to a recommended rate of return of 8.89 percent on a

atipulated rate base of $234,839,282, requiring a net operating itvcorne of $20,877,212.

Adding the stipulated revenue increase of $14,779,153 to the stipulated test year revenues

of $442,012,272 produces a new revenue requirement of $956,791,925, an increase of 3.34

percent (Joint Ex. 1, Stipulation Exhibit 1, Schedule A-1).

V. Rate t?esien_

The Stipulation left the issue of rate design unresolved. VEDO has proposed a
residential rate design that refiects gradual movement toward a straight fixed variable
(SFV) rate design over a period of two rate case cycles. Because this two-step approach
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would include a volumetric component in rates, the Company also proposes a transitfonal
decoupling rider (SRR-B) which would recover the difference between the achzal revenues
coilected under the proposed rates and the stipulated revenue requirement in this case
(Co. Ex. 9b at 3-5).

According to VEDO, the evidence denionstrates that a rate design that recovers the
fixed costs of providing distribution service through the customer charge is warranted,
based on the goal of setting rates based upon the cost of providing seacvice (Co. Fsrc. 9b at 5;
Staff fix. 3 at 8-9). VEDO notes that OCC's witness Coulton agreed that a basic prlnciple of
ratemaking is that rates should reflect costs and that one set of customers should not be
charged for costs that a different set of custorners caused a utility to incur (OCC Ex. 2 at
21-22). VEDO also contends that the record shows that a rate design that collects fixed
costs ttuough a volumetric dtarge provides custrnners with a rnisleading price signal
about costs that can be avoided by reducing consumption (Co. E. 9b at 5, 8; Staff Ex. 3 at
4-5).

VEDO argues that, based on these traditional ratemaking principles, its proposal to
establish a residential rate design based on implementation of full SFV has compelling
advantages over any other proposal. VEDO notes that, if the Conunission were to adopt a
two-stage transition to a fu1I Sk'V without the proposed decoupling rider, the rates at the
stipulated revenue level would be an average year-round customer charge of $16.04, with
a volumetric charge that would produce the remainder of the residential revenue
requirement in the first year, and an average year-round fulI SW rate of $18.37, with no
volumetric charge, in the second year (Co. Fac. 9b at 11-13; Tr. VIII at 11).

OCC and OPAfi argue that a decoupling rnechanism with a low custouner charge
accomplishes the same goal and is superior to the 3FV rate design because it sends
appropriate price signals and allows customers to have better control over their gas bills.
OCC and OPAE claitn that a decoupling mechRv>i.sm would retain the current lower fixed
monthly charge of $7.00; in contrast, OCC and OPAE claim that customers would not
understand a structcure based upon two seasonal charges, as proposed by the Company.
OCC and OPA$ believe that a decoupling mechanism such as the mechaYVSm approved
by the Commission in Case No. 05-1444-GA-t7IVC would protect VEDO from any decline
in average use that was not weather-related. Moreover, OCC and OPAfi contend ihat a
traditional decoupling mechanism is superior to SFV Ixs:ause it is symrrtetriral and
provides equal protection from changing sales volumes to both customers and the
Company.

OCC and OPAB also claim that the SFV rate design sends the wrong price signal to
consumers by telling customers that it does not matter how much they consume; their gas
distribution bill will be relatively the same. OCC and C?PAE claim that the SFV design
does not encourage conservation because it reduces the volumetric rate while increasing
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the fixed customer charge. OCC and OPAB allege that the SFV rate design would
lengthen the payback for energy efficiency investments because,a greater portion of the
biR wilt be recovered through the fixed customer charge and a smaller portion of the bill
through the volumetric charge, OCC notes that Staff witness Puican testified that charging
a volumetric rate to recover fixed costs provides an artificial price signal (fr. Vi at 27-28),
but CCC daims that if the goal is to achieve maximum conservation, then the best price
signal is one that includes the largest volumetric charge and the lawest fixed charge.

OCC and OPAE also claim that the adverse impacts of the 5Ft rate design on low-
usage customers are also harmful to low-income customers because it requires them to
pay more to subsidize high-volume users. OCC and OPAE cite to the testimony of OCC
witness Coulton for the proposition that an SFV rate design has the effect of
disproportionately increasing bills to low-income customers (flCC Ex. 2 at 31). OCC and
OPAB argue that VEDO and Staff improperly assume the SFV rate design to be beneficial
to low-inconte customers who are not on PtPP. OCC and OPAE rely upon the testimor2y
of OCC witness Coulton, who testified that the average energy use of PIPP customera is
higher than the average energy use of PIPP customers ptus non-PIPP low-incoine
customers. OCC and OPAE claim that this demonstrates that low-income customers are
not high energy users (OCC Px. 2 at 27).

, OCC and OPAE argue that the PIPP population is not an appropriate surrogate for
the entire low-income population because of the basic nature of the PIPP program which
requires a household to pay a percentage of its income to the utility in order to maintain
service. As a result, the PIPP program excludes a substantial number of households that
have lower energy bills but. are stiH low-income customers (OCC Ex. 2 at 27). Instead,
OCC and OPAB rely upon the testimony of OCC witness Cou3ton, who ciai med that lower
inceme households use less natural gas than higher irvcome households (C?CC Ex. 2 at 30).

Further, OCC and OPAE claim that #he Company and Staff proposals related to the
customer cluarge violate the doctrine of gradualism. OCC notes that the Staff does not rely
upon any formula or overriding principle when applying gradualism (Tr. VI at 36). OCC
faults Staff for not providing a more transparent explanation for its support of the SPV rate
design. OCC believes that a more gradual intxoduction of SFV Is needed in order to lessen
the impact on customers.

Pinally, CCC and OPAE claim that the SirV rate design contradicts Ohio law. OCC
and OPAB allege that the SFV rate design does not pmmote customer efforts to engage in
the conservation of natural gas and instead encourages the increased usage of natural gas
because the SFV rate design reduces costs for high-use customers (OCC Ex, 3 at 21). Thus,
OCC. and OPAE claim that the SFV rate design violates the state policy codified in Section.
4929.02(A)(4), Revised Code.
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VEIJO zesponded to three issues raised by OCC: the price signal and its effect on
conservation, the impact on low-income customers, and gradualism. With respect to price
signais and their impacts on conservation, VE17O contends that conservation wip. reduce
onfy the customer's commodity cost and that an appropriate and fair rate deesign will
reflect precisely that and wiIl permit a customer to make investnient decision on a valid
econornic analysis. VEi?O cites to the testirrtony of Staff witness Fuican, who stated thatr

Custornera wii! always achieve the fizll value of the gas cost
savings regardless of. the distribution rate. . . . Artificially
inflating the volumetric rate beyond its cost basis skews the
analysis and will cause over-investment in conservatiion ...
which exacerbates the under-recovery of fixed costs that the
utility must then recover from ai3 other customers.

(Staff Ex. 3 at 3.)

VEDO also alleges that C)CC and C1l'AE incorrectly argue that the interests of low-
income customers must prevail in any conflict over rates among residentiat customers. ln
addition, VEDC} claims that the evidence shows that a fully implemented SPV rate design
benefits law-income customers and that the OCC and OPAE position will cause low-
income customers to have higher bills (Co. Ex. 8a at 12-16). The Company notes that,
although OCC's witness did testify that an SFV rate design would advexsely impact low-
income customers, the record demonstrates that the witnerws based his testinwny on
unreliable data (Co. Ex. Sa at 11). Instead, VEDO argues that it prepared a study
demonstrating that PiPP customers, on average, use more gas than the average of all
residential customers (Co. Ex. 8a at 17). Further, the Company notes tt+at Staff witness
Puican agreed that the usage data of PIl'I' customers was the best availab[e proxy for all
low-income customers (Staff Ex. 3 at 7; Tr. VI at 35). Moreover, the Company presented,
on rebuttal, a study that the Company claims directly rebutted C7CC's witness and
demonstrated that low-income customers In VEDO's service area consume, on average,
more natural gas annuaily than all but the highest income residential customers in its
service area (Co. Ex. 8a at 12-14).

With respect to UCC's arguments rnncerning gradualism, VETJO notes that the
stipulated revenue increase in this case far residential customers is only 4.42 percent. The
Company contends that, because the Commission has held that gradualism must be
considered in reviewing the overaA inaease rather than a specific component such as the
customer charge, an overall increase of less than five percent does not violate the principle
of gradualism In re Vectren Energy i7e7fvery of ©hio,lnc., Case No. 04 571-GA AII;, Entry
on Rehearing (June 8, 2005) at 5.

Staff argues that the record in this case demonstrates that the. SFV rates are
reasonable, understandable, and send the proper price signal to customers. Staff contends
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that the SFV rates follow cost-causation principles and reduce a subsidy that exists under
carrent rates. Staff claimss that the current rate design, which recovers mast of the
Company's fixed distribution costs through a rate that varies with usage, distributes more
of the fixed costs to higher usen of natural gas. Staff claims that SFV rates more evenly
distribute fixed costs by increasing the portion of those costs recovered tbrough a fbced
rate component, thereby matching fixed and variable cost recovery with the costs actually
incurred (Staff Ex. 3 at4-5).

Staff further argues.that the SFV rate design does not disproportionately impact
low-income customen because the rate effects of the SFV rate design are not impacted by
the income of individual ratepayers. Further, Staff believes that the record shows that
many low-inconne custorners would benefit from an SFV rate design. Staff conberids that,
based upon the higher usage levels of PIPP customers, many of these customers will
benefit from the SFV approach (Staff Ex. 3 at 6-7).

Finally, Staff argues that the SF'V rate design sends the appropriate price signal to
customers. Staff claims that including fixed costs in a variable rate distorta prlce signals.
Staff argues that, since SFV rate design aligns fixed costs with fixed rate components and
variable costs with variable rate components, It provides better price signals for customers'
investment decisions (Staff Ex. 3 at 4). Thus, Staff argues that, because the SF'V rate design
provides better information and results in more infoarmed consumer decisions, it is a
benefit, rather than a detriment, to consumers and conservation.

ln three recent cases, the Comnission has addressed the question of whether to
adopt a levelized rate design (i.e., SFV), which recovers most fixed costs through a flat
monthly charge, or a decoupling rider or saies reconciliation rider (SRR), which maintains
a lower customer charge and allows the utility to offset lower sales through an adjustable
rider. See In re Duke Energy Ohio, Inc., Case No. 07.589-GA-AIR et al., Opinion and Order
(Iviay 28, 2008); In re The East Ohio Gas Company, dba Dominion East Ohio, Case No. 07-829-
GA-AIR, et al., Opiriion and Order (Ortober 15, 2008); In re Columbia Gas ofOlrio, Inc., Case
No. 08-72-GA-AIR, Opiriion and Urder (December 3, 2tl8). Consistent with our previous
decisions, and fecognizing that the stipulated rate of return includes a reduction to the
return on equity to account for risk reduction associated with rate design change, the
Comrnission finds, on balance, that a levelized rate design is preferable to a decoupling
rider. Both methods address revenue and earnings stability issues in that the fixed costs of
delivering gas to consumers wall be recovered, regardless of whether consumption is
reduced. Accordingly, both methods remove any disincentive to the utility to promote
conservation and energy efficiency. However, a levelized rate design has the added
benefit of producing more stable customer bills through.out the year because fixed costs
will be recovered evenly throughout the year. In contrast, with the SRR proposed by OCC
and flPAE, consumers would pay a higher portion of their fixed costs during the heating
season when overall natural gas bills are already at their highest, and rates would be less

000017



07=1080-GA-AIRet al, -12-

predictabte because they are snbject to annual adjustments to recover lower-than-expected
sales.

Moreover, the levelized rate design has the advantage of being easier for customers
to understand. Customers will see most of the costs that do not vary with usage recovered
through a flat monthly charge. As we noted in Duke and in DECQ, customers are
accustomed to fixed monthly bills for numerous other services, such as telephone, trash
collection, internet, and cable services. An SRR„ on the other hand, is much rnore
complicated and difficult to explafn to customers. It would be difficult for customers to
understand why they would have to pay mom through a decoupling rider if they have
worked hard to reduce their consumption; it may appear to customers that the utility is
penalizing customers for their conservation efforts.

Moreover, as we noted in DEO, the Comm9ssion believes that a levelized rate
design sends better price signals to consumers. The possible response of consumers to an
increase in the customer charge, i.e. dropping gas service entirely and switching to a
different fuel, is much less likely to occur than consumers changing their level of gas usage
in response to a. change in the volumetric rate. When a utility is entitled to recover costs in
excess of its costs for providing the next increment of gas service, a more economically
efficient rate design is one that recovers these addditional costs largely through a change
that has little impact on consumer behavior,

Customers will not be misled Into betieving that reductions in cornsumption will
allow them to avoid the fixed coats of the distribution system, as feared by Staff.
I-lowever, the commodity portion of a customer's bill, the actual cost of gas the gas used,
will remain the biggest driver of the bill. In fact, commodity costs comprise 75 to 80
percent of the total b'dl (Tr. IIT at 68). T2xerefore, we believe that the gas usage will atill
have the biggest influence on the price signals received by customers when making gas
consumption decisions and that customers will still receive the appropriate berwfits of any
conservation efforts.

Additionally, the provision of $4 million in base rates for energy efficiency projects
under the stipulation and its couunitrnent for an additional $i miIlion through a
subsequent filing are critical to our decision in this case. The Conunission has long
recognized that conservation and efficiency should be an integral part of natural gas
policy. To that end, the Commiasion has recognized that energy efficiertcy program
designs that are cost-effective, produce demonstrable benefits, and produce a reasonable
balance between reducing total costs and nsinimizing impacts on non-participants are
consistent with Ohio's econornic and energy policy objectives. In the Stipulation, the
parties have agreed to fund energy efficiency programs for low-income customers as well
as to convene a callaborative to monitor the implementation of energy efficiency programs
approved as proposed in the application and to consider and make recomrrtendations
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regarding additional program funding or possible reallocation of fuading among
programs. We laud the parties for this agreement and we encourage VEDO to make cost-
effective weatherization and conserv ation programs available to all low-income
consumers and to ramp up such prograrns as rapidly as reasonably practicable.
Furthermore, we encourage the collaborative to address additlonal opportunities to
acMeve energy efficiency improvements and to consider programs which are not lirnited
to low-income residential consumers. As part of its review, the collaborative should
develop energy efficiency program design alternatives and shoutd consider those
altematives in a manner that strikes a balance between cost savings and any negative
ratepayer im.pacts. The energy efficiency programs should also consider how beat to
achieve net total resource cost and societal banefits; how to minimize unneceseary and
undue ratepayer impacts; how process and impact evaluation wilf be conducted to ensure
that programs are implemented effieieently; how to capture what otherwise become lost
opportunities to achieve effieiency improvements In new buildings; how to minim}ze "€ree
ridership" and the perceived tn.equity resulting from the payment of incentives to thoae
who might adopt efficiency measures without such incentives; and how to integrate gas
energy efficiency programs with other inittatives. The Commission directs that the
collaborative shall file a report within nine months of this order, identifying the economic
and achievabla potential for energy efficient improvements and program designs to
implement further reasonable and prudent Improvements in energy efficiency.

Moreover, the Conunission notes that the evidence in the record of this case does
not support the conclusion that low-income customers are low-usage customers. 1TFDC)
presented testimony using actual census data for its servi.ce area, demnnstratin,g that low-
income customers in VEDCYs service area consume, on avera.ge, more natural gas annualiy
than all but the highest income residential customers in its service area (Co. Ex. ga at 12-
14). Further, it is undisputed that PTPP customers use more natural gas than the average
of all residential customers (Co. 8x Sa at 17). Staff witness Puican recommended the use
of PIPP customers as the best available proxy for low-income customers (Staff Ex. 3 at ?;
Tr. VI at 35). Although OCCs witness Coulton testified that his analysis indicated that
low-income custitmers were also low-usage customers, Mr. Coulton based his analysis
upon monthly surveys conducted by the Census Bureau, using data which the Census
Bureau cautioned may be unreliable (Tr. V at 56-63; Co. Ex. 8a at 11); thus, Mr. Coulton's
testimony regarding whether low-income customers are also low-usage customers is of
llttle probative value in this proceeding. We find that the record dernonstrates that low-
income customers, on average, would actually enjoy lower bi3ls under the levelized rate
design.

We also find that the levelized rate design promotes the regulatory principles of
providing a more equitabie cost allocation among customers, regardless of usage. It fairly
apportions the fixed costs of service among a3] customers so that everyone pays• their fair
share. Customers who use more energy for reasons beyond their control, such as
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abnormal weather, a large number of persons sharing a household, or older housing stock,
will no longer have to pay their own fair share plus part of someone else's fair share of the
costs.

Nonetheless, as we noted in Duke and DEC3, we recognize that, with this change in
rate design, as with any change, there will be some customers who wilI be better off and
some customers who will be worse off, in comparison to the existing rate design. The
levelized rate design will impact low-usage customers more than high-usage customers,
since they have not been paying the entirety of their fixed costs under the existing rate
design. High-usage customers, who have been paying more than their share of the fixed
costs, will actuaIfy experience a reduction in their gas biils.

The Commission is concerned, however, with the impact that the change in rate
structure will have on some VEDO customers_ who are low-income, low-usage customers.
The Connnvssion believes that some reHef is warranted for this class of custtttners. In
previous cases, we approved a pilot program available to a specified number of eligible
customers, in order to provide incentives for low-income customers to conserve and to
avoid penalizing low-income customers who wish to stay off of pcograms such as PIPP.
We have emphasized that the implementntion of the pilot program was important to our
decisions to adopt a levelized rate design in that case. Therefore, the Conimission finds
that VEDO should likewise implement a one-year, low-income, pilot program aimed at
helping low-irwome, low-usage customers pay their bills.

As in the prior cases, the customers in the low-income, pilot program shall be non-
PIPP, low-usage customers, verified at or below 175 percent of the poverty level. VEf))CYs
program should provide a four-dollar, monthiy discount to cushion much of the impact on
qualifying customers. This pilot program should be made avaltable for one year to the
first 5,000 eligible customers. VEDO, in consultation with staff and the parties, shall
establish eligibility qualifications for thls program by first determining and setting the
maximum low-usage volume projeeted to result in the inclusion of 5,000 low-income
customers who are detsrmined to be at or below 175 percent of the poverty Ievel. The
Cosnmission expects that VEDO will promote this program such that, to the fullest extent
practicable, the program is fully enrolled with 5,000 customers. Following the end of the
pilot program, the Conunission will evaluate the program for its effectiveness in
addressing our concerns relative to the impact on low-usage, low-income customers.

Having decided that the Commission witl approve a levelized rate design rather
than an SRR, we will address whether to adopt a partial SFV, which inciudes a volumetric
component, or to move directly to a full levelfxed rate design. According to the evidence
in the record, a residential customer charge of $18.37 would produce the full residential
revenue requirement stipulated to by the Signatory Parties (fr. VIII at 11-12). The fixed
rate of $18.37 would allow the Commission to completely eliminate the volumetric ch.arge
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for distribution service, which would el.iminate the col7ection of any fixed distribution
costs through the volumetric rate. However, as we have rwted in other recent decisions,
the Commission is sensitive to the impact of any rate increase on customers, especially
during these tough economic tinnes. We note that we have previously approved a sales
decoupling mechanism for VEDQ in Case No. 05-1444-GA-L71VC, which represented an
initial step in transitioning VEDO away from traditional rate design and included efforts
toward con9ervation. We believe that a gradual move to the SFV rate design wi11 continue
our effort to help to correct the traditional design inequities while mitigating the impact of
the new rates on customers by maintaining a volumetxfc component to the rates for the
first year.

We recognize that VEDO proposed that the residential customer charge be set at
$7.0.00 per month during the summer months of the first year and at $16.75 per month
during the winter months of the first year. (Tr. UI at 11.) We do not believe that a seasonal
difference is appropriate, especially in light of the increased rates that such an approach
would cause during the time of year when bills are ot•herwise the highest However, we
are willing to use the average of those two figures as the customer charge during the first
year following this issuance of this opinion and order. Therefore, the customer charge
during the first year will be set at $13.37 per month, with a volumetric rate to allow VEDO
ta collect the authorized revenue requirerrtent. After the first year, the customer charge
will adjust to the full $18.37 per month, with no volumetric rate.

V. TAli-ffs

As part of its inve.stigation in this matter, Staff reviewed the various rates, charges,
and provisions governing terms and conditions of service set out in VEDCYs proposed
tariffs. Further, revised tariffs which comply with the Stipulation were submitted by the
Signatory Parties (Joint Ex. 1, Stipulatfon Exhibit 2). Upon review, the Commission finds
VEDO's proposed tariffs reasonable, except for the phase-in of the Sk'V zate design that is
required by this opinion and order. Therefore, VEDO shall file proposed tariff pages in
compliance with this opinion and order, for Commission approval, reflecting rates that
will result in collection of the authorized revenue requirement.

VI. Other Issues

OCC and OPAE argue that VEDO failed to provide adequate notice to customers of
the proposed second-stage SFV rates, as required by Sections 4909.18(E), 4909.19, and
4909.43(13), Revised Code. Speci.fically, ()CC and C71'AE allege that VFiDCYs notice of intent
(PPN) f;led under Section 4909.43, Revised Code, is inadequate because VEDCYs second
stage rates for certain customers do not match the rates in VEDO's application- OCC and
OPAE also claim that VEDO's published notice is defective because it did not include the
second-stage rates for certain residential customers.
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V6DO argues that OCC and OPAE have not demonstrated that the 1'PN lacks
substantial compliance with the requirements of Section 4904.43, Revised Code. VEDO
further claims that OCC and OPAE lack standing to raise issues regarding the sufficiency
of the PFN, which is required by statute to be served upon municipaiities in the utility's
service area; VEDO believes that only these municipalities would have standing to raise
claizns regarding the PFN. Finalty, VEDO argues that OCC and OPAE have not
demonstrated any harm to residential customers resulting from the differences rates in the
published notice and VEiaO's application and that OCC and OPAB have cited to no
authority that these differences warrant a new notice and new hearing.

Staff also claims that OCC and OPAE lack standing to raise claims regarding the
adequacy of the notice contained in the PPM. Staff fizrther argues that VEDC? substantially
complied with the letter and spirit of Section 4909.43, Revised Code, in its PPN; Staff
claims that the differences in the volumetric rates in the PFN and the volumetric rates in
the VEI?O's application amount to $0.21 per year for a residential customer using 1000 Ccf
per year and that these differences are so negligible as to be meaningless from a
customer's perspective.

The Commission notes that the Supreme Court has held that the published notice
must include the "substance" of the appiication which the Court defined as "the essenttal
nature or quality" of the proposal. Committee agairret M3tT P. Pub. UHt. Comm. (1977), 32
Ohio St. 2d 231, 233. The Court later expanded upon its decision in MRT, stating that:

The notice requirement of the statute as discussed by this court
in MRT... is not an unreasonable one. It requires only that the
notice state the reasonable substance of the proposal so that
consumers can determ.ine whether to inquire further as to the
proposal or intervene in the rate case.

Ohio Association of Tteattore v. Pub. UHt. Comtn. (1979), 60 Ohio St. 2d 192,176.

The notices at issue in this proceeding stated the reasonable substance of VEDt7s
proposal and provided sufficient information for consumers to determine whether to
inquire further into the proposal or intervene in the case. As the Staff points out, the
differences in the PPN and the application are negligible. Purther, the published notice
provided sufficient information to consumers to understand that VEDO had proposed a
new rate design. along with its proposed increase in rates so that consurn.ers could
determine whether to inquire further into the case or to irttervene. Accordingly, the
Commission finds that the notices at issue substantially comply with the applicable
statutes.
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FINDINGS OF FACT:

(1) On November 20, 2007, VEDO fited applications for an inaease
in gas distribution rates and for approval of an alternative rate
plan.

(2) A technical conference regard'utg VEDCYs applications was
held on February 5,2008.

(3) On May 23, 2008, VEDO filed an application for continued
accounting authority to defer differences between actual base
revenues and commission approved base revenues, as
previ.ously granted by the Commission.

(4) A written report of the staffs investigation was filed on June
16, 2008. Objectiona to the Staff Report were timely filed by
VEDO, OCC, Honda, OPAE, and OEC. Motions to intervene
were filed by OCC, Honda, OPAE, OEC, IGS, and Stand.

(5) [ntervenfion was granted to OCC, Honda, OPAE, OEC, IGS,
and Stand by the attorney exarniner on August 1, 2008.

(6) On July 18, 2,O08, a preleari:ng conference was held.

(7) Local public hearings were held on September 3, 20f}8, in
Sidney, Ohio; on September 4, 2008, in Dayton, Ohio; and on
September 8, 2008, in Washington Court House, Ohio.

(8) Notice of the local pubHc hearings was published in accordance
with Section 4903.083, Revised Code.

(9) The evidentiary hearing was commenced on August 19, 2008
and continued on August 20 throngh August 25, 2008, August
27, 2008, August 28, 2008, September 2, 2008, September 9,
2008, and September 15, 2008.

(10) On September 8, 2JO08, a StipulaHon was filed on behalf of
VIrDO, OCC, OPAE, and Staff.

(11) The Signatory Parties sttpulated to a net operating income of
$11,270,763 for the test year ending May 31, 2008.

(12) Income of $11,270,763 represents a 4.80 percent rate of return
on the stipulated rate base of $234,839,282.
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(13) The stipulated gross annual revenue to which VEDO is entitled
for purposes of this proceeding is $456,791,425. 'The Signatory
Parties stipulated to a gross revenue increase of $14,779,153
whfch should produce a net operating income of $20,877,272.
A net operating income of $20,877,212 represents a rate of
return of $.89 percent on a rate base of $234,839,282.

(14) A rate of return of 8.89 percent is fair and reasonable under the
circumstances presented by this case and is sufficient to
provide the Company with just and reasonable compensation
and return on the value of its property used and useful in
furnishing the service described in the application.

(15) The Stipulation was the product of bargaining among
knowledgeable parties, benefits ratepayers and the public
interest, and does not violate any important regulatory
principles or practices. The Stipulation is reasonable and
should be adopted.

CONCLUSIONS OF LAW:

(1) VEDO's ' applications were filed pursuant to, and this.
Com.mission has jurisdiction over the applications under, the
provisions of Sectiona 4909.17, 4909.16, 4909.19, 4929.05, and
4929.11, Revised Code. The application complies with the
requirements of those statutes.

(2) A staff investigation was conducted and a report duly filed and
mailed, and public hearings held herein, the written notice of
which complied with the requirements of Sections 4909.19 and
4903.083, Revised Code.

(3) The ultimate issue for the Commission's consideration is
whether the agreement, whi.ch embodies considerable time and
effort by the signatory parties, is reasonable and should be
adopted. In considering the reasonableness of the stipulation,
the Conunission has used the following criteria:

Is the settlement a product af serious bargaining
among capable, knowledgeable partles7

Does the settlement, as a package, benefit
ratepayers and the public interest?
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Does the settlernent package violate any
important regulatory principle or practice?

(4) A rate of return of 4.80 percent does not provid:e VEDO with
reasonable compensation and return on its property used and
useful in the rendition of natural gas services.

(5) It is reasonable and in the public interest to transition, over a
phase-in period, to an SFV rate design„ as set forth in this
opinion and order.

bI2ER:

It is, therefore,

ORDERRD, That the Stipxlation filed on September 8, 2008, be approved. It fs,
further,

ORDERED, That VEpQ cornpty with all of the requirements and obligations stated
in the Stipulation. It Is, further,

ORDERED, That the application of VEDC? for authority to increase its rates and
charges for service be granted to the extent provided in this opinion and order. It is,
further,

ORDERED, that VEDCI implement a one-year, kaw-income, pilot program
consistent with this opinion and order. It is, further,

ORDERED, That VEDO shall file, for Conn-ission approval, proposed tariffs
consistent with this opinion and order. It Is, further,
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ORDERED, That a copy of this opinion and order be served on aii parties of record.

THE PEJBLTCXAILPTTES CflMMMCJN QF OTiIO

,

Paul A. Centoletla

Checyl L. Roberto

GAP/vrm

Fntered in the Journat

,1AN 0 7 2008

Rene^ J. Jenkins
Secretary
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Attaahment B

BEFORE

THE pIIHLIC UTILITIES COMMIS6ION OP OHIO

In the Matter of the Applicatlon pf Veetren )
Energy Detivery of Ohio, inc., for Authority }
to Amend its Filed Tariffs to Increase the ) Case No. 07-7080•GA AII2
Rates and Chatges for Gas Services and )
Related Mattera. }

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc., for Approval
of an Alternative Rate Plan for a
Distribution Replacement Rider to Recover
the Costs of a Irograa+ for the Accelerated
Replacement of Cast Iran Mains and Bare ) Case No. 07-1081-GA-ALT
Steel Mains and Service Lines, a Sales
Reconciliation Rider to Colle.ct Differeneea
between Actual and Approved Revenues,
and Inclusion in Operating Expensea of the
Costs of Certain Reliability I'rograme:

F.NTRY ON RBHF.ARING

The Commission findsc

(1) Vectren Energy Delivery of Ohio, Inc., (YBDO) is a natural gas
coxnpany as defi^ in SecHon 4905.43(AX6), Revised Code,
and a public utiiity as defined in Sectlon 4905.02, Revised Code.
As such, VEDO is subject to the jurlsdiction of the Fublic
Utilitles Commission in accordance with Secdosis 4905.04 and
4905.05, Revised Code.

(2) On Noveraber 2d, 2007, VEL?CJ filed applications for an increase
in gas distribution rates and for approval of an alternative rate
plan.

(3) On January 7, 2009, the Com►nission issued its t7pinion and
Order in dds proceeding.

(4) Section 4903.10, Revised Code, states that any party to a-
Corxunission proceeding may apply for rehearing with reepect
to any matters determined by the Comrnission, witisin 30 days
of the entry of the orcder upon the Comm3ssian`s journal.
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(5) On Pebruary 6, M09, the Ohio Consumers' Counsel (QCC) filed
an applicatian for rehearix& alleging that the Opinion and
Order in this case was unreasonabde and unlawful on the
fdllowing gmcmds.

(a) The Conunission erred by approving a rate
design ttiat inctudes an increase to the monthly
resadential customer charge without providing
consumers adequate natice of the straight fixed
variable (BFV or tevei9zed) rate design, piusuant
to Secttons 4909.18 and 4909.19, Revised Code.

(b) The Cwnmisslon erred by faiUng to provide
adequate notice of the second stage rate increases
to the customers of VEiX}, violating customera"
due process rights under the Fourkeenth
.Amendment of the Constitution.

(e) The Commission erred when it failed to comply
with the requirements of Se-li.on 4903.09, Revised
Code, and provide specific findings of fact and
written opinions ftt were supported by record
evidence.

(d) The Commission erred by approving an SF'V' rate
design that discourages customer conservation
efforts in violation of 9ectlons 4929.05 and
4905.70, Revised Code.

(e) The. Commission erred by approving a rate
design that unreasnnably violates prior
Commission precedent and policy.

(f) The Commiss£on erred by imposing the SFST rate
design against the manifest weight of the
evidence, resulting in unjust and unreasonable
rates in violation of Section 4909.18 and 4405.22,
Revised Code.

(6) On February 13, 2009, VEDO filed a memorandum contra
OCC's application for reheai3ng.
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(7)

(a)

On March 4, 2009, the Commission granted rehearing for the
purpose of further considering the matters raised by OCC in its
application for rehearing.

In its firat assiF,nment of error, OCC argues that the
Commission erred by approving a rate design that includes an
increase to the monthly residentlat customer charge without
providing consumers adequate notice of the SFV rates,
pursuant to Sections 4909.18 and 4909.19, Revised Code. OCC
claims that the notice published by VBDC) fai(ed to 9nclude any
explanation for the term "straight fixed variable" and failed to
expiain how the transition, to a straight fixed variable rate
would impact customer charges and volumetric rates. OCC
also claiuts that the nottee failed to alert customen9 that in 2410
the customer charge would increase in the winter rnonths and
failed to show the impact of the secorid stage rates on the
customers' biiis. Finaily, ClCC alleges that the notice failed to
show VEDO's overall plan to move to a full straight fixed
variable rate design.

VEDO argues that, with respect to the suffikiency of the
newspaper notice, the Supreme Court has heid that the
essent9al nature or quality of the proposal must be disclosed.
Ctsrnmitteae against MRT o. Pub. i.ittit. Comm. (1977), 32 Ohio St2d
231, 233. Further, according to VEDO, all that is reqnired is
"that the notice state the reasonable subatance of the proposal
so that consuuters can determine whether to inquire fcuther as
to the proposal or intervene in the rate case." Ohio Aset>ciaHan
of Reattors v. Pub. titit. Comm. (1979), 60 Ohio St. 2d 172, 176.
VEDO notes that aithough the Court addressed in these case
claims by customer groups whose participation in the
Comm9ssion proceedings was prevented by the alleged iack of
notice, the record shows that both OCC and Ohio Fartners for
Affordable Energy (OPAB) sought and obtained authority to
partitipate in the proceeding on be6alf of VBt)O's residential
customers. tvToreover, given the exbensive discovery,
objections, and teatimony filed by OCC and OPAB in this case,
VBDO ciaims that it cannot be denied that residential
customers participated fulIy in these proceedinge.

In the Opinion and Order in this case, the Cammission
thoroughly addressed the atguments raised by OCC The

-3-
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(9)

Conunission determined that the notiCes at issue in this
proceeding stated the reasomable substarus of VSL7{.?'s
proposal, including sufficient 9nformtion for consumers to
understand that VFU4 had proposed a new rate design along
with its proposed increase In ratee, and that the notice provided
sufficient infora ►ation for consumers to determine whether to
Inquire further into the proposal or intervene in. the case, as
required by the Supreme Court in qhio Assaciation of Realtors.
OCC has raised no new argaments in its application for
rehearing. Accord'u►gly, rehearing on this assigtunent of error
should be denied.

In tts second assignment of error, OCC al2eges that the
Coxnmisaion erred by fa91'sng to provide adequate notice of the
second stage rate increases to VEDiQ's customers, viofating
customers' due process rights under the Fourteertth
Amendnient of the Constitution.

VBDO argues that the Ohio Supreme Count has found that the
right to parti<apate in ratemaking proceedfngs is statutory, not
constitutionaL City of Ctevelaed v. Fub. t3til. Cornm. (1981), 67
Ohio St.zd 446,453. The Commission agrees with VI3CH). The
Supnme Court clearly stated in City ofCleoeGand that "any Iegd
right which a ratepayer would have to not3ce of a hearing
would have to stem directly from the statutes." City of
Cteueinnrl at 453. Accordingly, any alleged defect in the notice
published by VEDO would not irnplicate VBUO's customers'
due prooess rights under the Fourteenth An►endmznt.
Rehearing on this assignment of error should be denied.

(10) OCC claims in its third assig,nment of error that the
Commission erred by approvinI; a low income pilot program
without an adequate record to support that order. OCC asserts
that the fact t•hat there is an adverse affect on low-use
customers as a zesult of implementation of the SFV rate design
in this case is without quesHon. However, according to qCC,
the record in this case does not answer the question of how the
SFV impacts non PIPP, iow-income customers. OCC clairms
that the SFV rate design. 9s bad public policy for VEDd's low-
usage and low-income residential customers wluo, OCC claims,
will be forced to subsidize VRDQ's high-use casioarers. OCC
notes that the Commission stated a concern regarding the
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impact of the change in rate design on some VEQO customers
and that the C^onunission zecognized that some relief was
warranted for th.ose customers„ in the form of the low-income
pilot program. However, OCC contends that although the
Opinion and Order established a rationale for the fow-ir►cane
pilot program, it provided no analysis to support how the
approved pilot program would be sufficient to achieve Its
stated purpose.

VEDO responds that the low-income pilot program approved
by the Comrnission is a reasonable complement to. the
transition to the SFV rate design. V}3L1O notea that C)CC's
argument is based on OCC's continuing insistence, in spite of
evidence to the contrary, tGat low hicome customece will be
adversely affected by an SF'T rate design. VEDO ciaims that
the Commission determined in the C7pinion and Order that the
SFV rate design rernoves the subsidization of users at different
consumption levels for responsibility for fixed costs. Further,
VEDC? notes that the Conuniasion's reasoning in approving the
pilot program in this case was consistent with the
Commission's reasoning in approving a low-income pilot
program in In re 77v F,ast Ofuo Gas Company, d.b.a. Domirtion East
Ohio, Case No. 07.829-GA-AIIt et ai., Entry on Rehearing
(December 19, 2008) at S. Finally, VEDO notes that OCC can
show no harm resulting from this program. VEDO states that
any erosion in revenue recovery resuiting from this program
will be borne by V8i3O and wiIl act as a reductian to the
agreed-upon revenue responsibility of the residential cws6omer
class. • .

Tite Commission agrees with VIaDO that QCC continues to
improperly conflate the impact of the SPV, or levelized, rate
design on low-usage customers with the impact of tlte rate
design upon low-income customera In the Opinion and Order,
the Cozzumission specificaiiy debermined that the evidence in
the record did not suppart the conclusion that low-income
ccsstourms necessarily atre low-usage caatosners (Co. Fae. Ba at
12-14,17; Staff BX. 3 at 7; Tr. VI at 35). Further, the Co.mmission
determined, based upon the record in this proceeding, that the
levelized rate degign better reflects cost causation principles by
fairly apporlioning the fixed costs of service among all
customers (Staff E)L 3 at 8, 9-'10; Tr. V at 13-14; Co. Ex. 9b at 5).

-5-
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However, the C.ornmiasion noted that there wfll be soane
customers who wiIl be adversely impa6ed by the change in
rate design, Because some of these low-usage customers may
be non-ptP1', low-income customers (despite the fact that there
is no direct rnrretatiox between low-usage cnstomers and low-
income customers), the Commission found that a low-income
pilot program should be established to ameliorate the impact of
the change in rate design upon nast-PIPP, low income
customers. This decision was amply supported by record
evidence in this case and clearly expiained in the Opinion and
Order. Accordingly, rehearing on tllis assignment of error
shoutd be denied.

(11) In its fourth assignment of error, t?CC contends that the
Commission erred by approving an SFV rate design that
discourages customer conservatioa eEforta in violation of
Sections 4929.02 and 4905.70, Rev[sed Code. C1CC cfaims that
the SFV rate design sends the wrong price signat to customers.
OCC also alleges that the SFV rate design removes the
customers' incentive to invest in energy efficiency because the
SFV rate design extends the payback period for energy
efficiency investments made by consamers (Tr. N at 26).

VEDCT ctaims that the SVP rate design sat}sfies the
requirements of 9ectiams 4929.02 and 4905.70, Revised Code.
VEDO notes t'ha.t it submitted uncontroverted evidence that
VEDO Is In substantial com.pliame with and is expecfied to
renu^un in sabstantial compiiance with the requireatents of
Sectitm 4929.02, Iievised Code (Co. Ex. 9 at 14-15; Co. Ex.1, Alt
Reg. Ex. G). VEDO contends that Section 4905.70, Revised
Code, requims that the Commission initiate programs related
to conservation and energy efficiency but saye nottun.g about
rate design for the recovery of fixed costs. Furtlter, VEDO
argues that the evidence in the record demonstrates that the
distn'bution portion of the gas bill i.s minor compared to the
total bill and that recovering fixed costa through volumetric
rates actualiy distorts price signals and causes poor
conservation and energy ef&tency investmen;t decisions (Staff
Ex. 3 at 4-5; Co. Ex. 8a at 23). According to VEDO, QCC's
argument that the SPV rate design will prolong the payback for
energy efficiency investments ignores the fact that a rate design
tlyat recovers fixed costs based on usage levels leads customers

-Er
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to faulty payback analysis which assumes that fixed costs
somehow can be reduced by conservation (Staff Pac. 3 at 45; Co.
Bx. 9a at 22-23).

The Commission finds that rehearing on this assignrnent of
error should be denieri. OCC has raised no new arguments or
issues which were not previously coneidered by the
Commission. The levelized rate design adopted in this case
does not unduly discourage customer conservaiion efforts nor
does it send the wrong price signal to customers. The record
dearly demonstrates that the commodity portion of the gas bill
comprises 75 to 80 percent of the total b02 (Tr. III at 68).
Therefore, gas usage will have the biggest influence on price
signata received by eustomem when making gas eonsumpii7n
decisions, arKi customexs will stW receive the fhill value of the
gas cost savings resulting from any canservation effaab (Steff
B7c. 3 at 3). Moreover, under the levelixed rate design, the
variable component of the total bill will reflect the utUtty's true
avoided costs, which are the costs that a utility does not incar
with a unit rednctkm in saies; and cusbamera wiII not be rnisled
into believing that conservation efforts will reduce zecovery of
the fixed coste of the distribution system (Staff Ex. 3 at 4-5; Tr.
IY at 14, 22-24). PinaAy, the Commission notes that our
decision in this proceeding is consiatent with the decisions in
three other cases where the Commission has considered use of
the leveTtzed rate design. See In re Duke Energy Ohio, Inc., Case
No. 07-569-GA-AIR et at., C7pinion and Order (May 28, 200R); In
re Datnitiion East Ohio, Case No. 07-829-<3A-AIR, C)pinion and
Order (October 15, 2lR}8); In rE Celumbia Gas of Ohio, Inc., Case
No. 08-72-GA-AIR Opinion and Order (December 3, 2008).

(12) In ita fifth assignunent of error, OCC clai;ns that the
Cornmission erred by approving a rate design that
uiumsonably violates prior Comm"on precedent and po[icy.
OCC claims that the CommiRsion has idendfied gradualism as
an important regutatory principle and that gradualisrn has
T3een relied upon In prior cases in such a manner that increases
to the fixed portion of the customer charge were limited to
$1.00 to $2.00 per customer per month. OCC claima that the
Opinion and Order imposed bwxeus of $637 and $11.37 per
customer per month over a two-year period without any

I
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resentblance to the principle of gradualism embodied in
Commistsion precedents.

VEDO notes that the Crnnmission has previously rejected a
claim that a change to the customer charge companent of the
distsibution cBar,ge violated the principle of gradualism where
the overait increase in the rEvenue reaponsibility of the
residential custamer class amounted to an increase of less than
five percent In re Yeclreri Ettergy l7elfvaryiof Ohin, lnc., Cam No.
04-571-GA-AiR, Entry on Rehearing Qune 5, 2005) at S. VEDt?
claims thafi the overali increm In th)s proceeding to the
revenue responsibility of residenklaJ saJes custamers is 4.42
percent. Finally, VEDO notes that the Commission recently
cejected this same argument by UCC in in re ,Domintoa East
Ohio, Case No. 07-829-GA-AIR, Entry on itehear},ng
(December 19,2008) at 14.

'fhe Commission fznds that the C7pinion end. C)rsler applied the
principle of gradualism in a manner which is ccrosietent with
our pcecedents. Aa VEDO points out, we rejected a similar
argument in Irr re Dominion East Ohio, Case No. 07,829-GA-AIFI,
when we held that:

[Wje note that the Customer Groups continue to
eompare the new flat mon.thly fee with the
customer charge under the previous distribution
rate structure. Such comparisone can be
n.isleading and distort the impast on ca.stonlers,
since any analysis of the impact of the new
aevelized rate structuxe shouid consider the total
customer charges. We note that, in association
with the adoption of the SFV rate design, the
volumetric charge reflected In the bills of
residential customers wi1l be reduced as the
customer charge is phased-in to reflect the
eiimination of the majority of the company's fixed
costs from the volumetric charge.

In re Darninion F.ast Qhio, Case No. 07-829-GA-AIR, 8ntry on
Rehearing (December 19, 2408) at 14.
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In its appllcation for rehearing, OCC does not address the fact
that, in this proceeding, the distribution volumeirie rate for
residential customers wiil be eliminated entirely in the second
year with the completion of the phase-in of the levelized
customer charge. Moreover, OCC igwres our previous
findings that gradualism must be considered in reviewing the
overall increase rat$er than a specific component such as the
customer charge and that an overall increase of less than five
percent does not violate the principle of gradualism. In n
Vectren Energy Delivery of Ohio, Case No: 0+1aa71-GA-AIR, at 3.
Accordingty, the Commission €'inds that the Opinion and Order
was consistent with our most recent precedents and that
rehearing on this asslgmmnent of error should be denied.

(13) OCC argues, in its sixth aseagnment of error, that the
Cornmiesion erred in imposing the SFV rate design against the
manifest weight of the evidence, resulting ia unjust and
unreasonable rates in violation of 3ections 4909.18 and 490522,
Revised Code. OCC claims that, by relying on PIPF customer
data as a proxy for low-income custonaer data, the Opinion and
Oder irnposed rates ffiat are unjust, unreasonable, and against
the manifest weight of the evideme. in support of its
a,ssignment of error, OCC contends that the Commission relted
upon the testimoriy of a Staff witness, which was not based
upon objective data or statistical information, and that the
Coinmission ignored the testimony of OCC witneas Coulton.

In response, VEDO argues that the testimony of OCC witness
Coulton was based upon data that carried a warning that it was
not reliable for the use to which it was put by Mr. Coulton (Co.
):'vc. 9a at 11). Further, VEDO claims that the opinion of CaCC
witness Coulton was based upon a defective analytical
approach which was disconnected from the facts and
circumstances specifiae to VBDtYs service area (Co. Ex. 81 at 10-
11; Tr. IV at 14, 22-2A). Moreover, VEDO notes that OCC
ignores the evidence presented by VEDO which confirmed the
opinion of a Staff witriess. VEDO cla9ass that this evidence
demonstrated that low income customers In VEUd's service
territory consume on average more natural gas than alI but the
lii.gheet income residential customers (Co. Bx. Ba at 12-14).

-9-
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Rehearing on this assignment of error should be denied. In the
Opinion and Qrdez, the Commisaion spedficatly determined
that OC7C witness Coulton's testimony regard3ng whet2ter low
+rwome custam,ers are also low usage customers was of little
probative value because W. Coulton beaed his analysis upcm
monthTy surveys conducted by the Census Bureau, using data
which the Census Bureau cautioned may be unreiiable (Tr. V at
56-63; Co. Ex. Sa at 11). Purther, there is no dispute in the
record tha.t PIPP customers use more natural gas than the
average of aIl residential castorners (Co. Bx. 8a at 17).
Moreover, VEDO presented bpstimony using actual ceresns data
for its sezvice area demonstrating that low-income eustomers in
V£Ws service area cansume, on averege, more natural gas
annuaiIy tl4ut all but the highest incorne residential customers
in its service area (Co. Ex. 8a at 12-14). t'Iti® evidence is
consistent with Staff's conclusion that the use of YIT'I"
customers was the best available proxy for Iow-incm►e
customers (Sftff Ex. 3 at 7; Tr. VI at 35).

It is, therefore,

ORDHRI3D, That the applicaiion for rehear3ng filed by the OCC be denied. It is,
further,
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ORDBftED, That a copy of th9e Entry on Rehearing be served upon all parties of
record.

I

e U±'. c:a^^'^
Pau1 A. Cenbolelta

Valerie A. Lemmie

GAP/vrm

Entered in the Jotunul

M A8 240i

Renek J. )enk9nv
Secretary

Ch ryl L. Roberto
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BEFORE
'1'IIE PUBI:.IC U':CILITIES COMMISSION OF 01410

In the Matter of the Application of VEDO
Energy Delivery of Ohio, Inc., for
Authority to Ameud its Filed Tariffs to
Increase the Rates and Charges for Gas
Services and Related Mxtters.

Case No. 07-1080-GA-AIR

In the Matter of the Application of VEDO
Energy Delivery of Ohio, Inc., for
Approval ofAn Alternative Rate Plan for
a Distribution Replacement Rider to
Recover the Costs of a Program for the ) Case No. 07-1081-GA-AI.T
Accelerated Replacement of Cast Iron
Mains and Bare Steel Mains and Service
Lines, a Sales Reconciliation Rider to
Collect Difference Between Actual and
Approved Revennes, and IncJusion in
(Jperating Expense of the Costs of Certain
Reliability Progtams.

APPLICATION FOR R.EHEARING
BY

CE OF TH):; OFtIO CONSIIMERS' COUNSEL

Under R.C. 4903.10 and Ohio Adm. Code 4901-1-35, the Office of the Ohio

Corisunzers' Connsel ("OCC"), on behalf ofapproxitnately 293,000 gasconstnners of

Veetren Energy Delivery of Ohio, Inc. ("VEDO" "Vectren" or " tJre Company"), applies

for rehearing of the January 7, 2009 Opinion and Order ("Opinion and Order") of the

Public Utilities Commission of Ohio ("Conimission" or °PiJCU") in these proceedings.

A number ofparties, including Vectren, OCC, PUCO Staff, and Ohio Partners for

Atfordable Energy ("OPAE"), reached a settlcment agreement on most issues with the

exception of rate design and notiee. This settlement agreement was not opposed by the

1
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other parties to thc procccding. The Commission's Order approveci the settlement

agreetneru, without modification, and ruled on the remaining issties of rate design and

notice, finding that a Straight-Fixed Variable ("SFV") rate desigu should be unplemented

and coucluding that notice of the SF"V substantially complied witlt the statutes.

OCC asserts that the Commission's Order is unjust, unreasonable, and unlawful in

the following particulars:

"The Commission erred by approving a rate design that includes an
increase to the monthly residential customer charge withont
providing consurners adequate notice of the SFV rate design
pursuant to R.C. 4909.18 and R.C. 4909.19.

2. 'The Comnrission erred by failing to provide Adequate Notice of
the Second Stage Rate increases to the custoniers of Vectren,
violating customers' dtie process rights under the 14t'' Amendment
to the Constitution.

3. The Comniission erred when it failed to comply with the
requirements of R.C. 4903.09, and provide specific findings of fact
and written opinions tliat were supported by record evidence.

4. "t'lie Commission etred by appiuving an SFV rate design that discourages
customer couservation efforts in violation of R.C. 4929.p5 and R.C.
4905.70.

5. The Conmiission erred by approving a rate design that
unreasonably violates prior Commission precedent and policy.

6. The, Commission erred by imposing the SFV rate design against the
manifest weight of the evidenee resulting in unjust and unreasonable rates
in violation ot'R.C. 4909.19 and R.C. 4905.22.

The reasons for grantiog this Application for Reheatring are set forth in the

attached Metnorandum in Support.

2
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RespectCully subniitted,

JANINE L. MIGL)EN-OSTRANDER
CONSLtMERS' COLJNSEI.

P.'Serio
ei E. Idzkowski

Coixsurners' Counsel

Office of the Ohio Cousunters' Counsel
t0 West Broad Street, Suite 1800
Colunibus, Ohio 43215-3485
(614) 466-8574 (tetephone)
gyadv@occ.stge.oh.us
seriot occstate.oh.tFs
idzkows}:^occ state.oh.us
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BI!'.FORF
'I'H:I'a PUBLIC U7'ILI7'IES COMMISSION OF OHIO

ln the Matter of the Application of VEDO )

latcrgy Delivery of Ohio, Inc., for
Authority to Amend its Filed `I'aa'iffs to ) Case No. 07-1080-GA-AIR
lncrease the Rates and Charges for Gas )
Services and Related Matters. )

In the Matter of the Application of VEDO
Energy Delivery of Ohio, Inc., for
Approval of An Alternative Rate Plan for
a DisGibution Replacement Rider to
Recover the Costs of a Program fbr the ) Case No. 07-10$1-GA-ALT

Accelerated Repiacement of Cast Iron
NSains and Bare Steel Mains and 5ervice
Linas, a Sales Reconciliation Rider to
Collect Di flerence Between Actual and
Approved Revenues, arnd Inclusion in
Oper'atiug Expense of the Costs of Certain
Reliability Programs.

MEMORANDUM I1Y SUPPORT

I. PROCEDURAL HISTORY

C)n September 28, 2007, VEDO filed a Notice of Intent to File an Application for

an increase in its gas rates and an Application for approval of Alternative Rate Plan fior its

Dayton and west central Ohio service arca. VEDO subsequeitly filed its Application on

November 20, 2007, The Application for a Rate Increase and an Altemative Rate Plan

{togetber "Application"} will affect all of VEDO's residential customers.

C?n Noveniber S, 2007, the OCC, on behalf of the residential customers of VEDO,

inoved the Commission to grant OCC's intervention in this case. On November 6, 2007,
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OPAh ntoved to intervaue. "I'tte OCC and OPAE Motions to Tnterverie were granted on

Augnst 1, 2008.

On Stme 16, 2008, the PtICO Staffs Report of lnvcstigation ("Staff Report") was

filed, as well as the Financial Audit Report submitted by Eagle F?nergy LLC. OCC filed

its Objections to the Staff Report on.)uly 16, 2008. OCC and OPAE filed Intervenor

testitnony in opposition to the Company's Application on 7uly 23, 2008.

Prior to the hearing in this proceeding, the parties, including OCC and Oi'AB

entered into settlement discussions which resulted in a Stiptilation and Recomniendation

("Stipulation") that was filed on September 8, 2008, In the Stipulation, the parties

ap,reed, in part, that the Company shall receive a revenue increase of $14,779.153;,

receive total aunual revenues of $456,791,425; and have an oppottunity to earn an overall

rate of rettnu of 8.89"l0. The Stipulation also included the par[ies' agreement to a Sales

Reconciliation Rider-A ("SRR-A"} to allow the Conipany to collect deferred revenues

previausly approved by the Comtnission in Case No. 05-1444-CiA-rJNC.

However, the Stipulation did not resolve all issues. The Staff and Company

proposals at heariug called for the implementation of the SFV rate design, which

represented a significant departure from decades of I'UCO precedent. OCC and OPAE

opposed the SFV. Under the Stipulation, OCC and OPAE reserved their right to litigate

the rate design issue' and the SFV rate design issue becaine the cent.ral issne in the

cvidentiary Irearing that connnenced on August 19, 2008.

In the evidentiary hearing in the.se cases, OCC presented testiniony opposing the

StafPs recommended impletuentation of an SPV rate design, and also testimony

' See Stiputation and Recommendation (Sept. 8, 2008), paragrnph 14.

2
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demonstrating the adverse effect Ihe SFV rate design will have on low-inca. me eustorners,

in particular-

Set:ween September 3, 2008 and September 8, 2008, four public hearings were

held in Sydney, Dayton, and Washington Court House. At tltose hearings, various

enstonrers of VEiDO spolce in opposition to the rate increase proposed and the SFV rate

design proposed by the Company and the PUCO Staff:

On September 26, 2008, the OCC and OPAE subinitted a Joint Initial Brief on the

rate design / SFV issue. VEDO and Staff also submitted Initial Briefs. On October 7,

2008, OCC, OPAE, VEDO and Staff filed Reply Briefs.

The PUCO isstred its Op inion and Order on January 7, 2009, which imposed the

SFV rate design on customers, sinrilar to tha Coarnntission's rulings in the previous Duke2

and DEO' rate eases,°

11, STANDARD OT REVIEW

Applications for rehearing are governed by R,C. 4403.10. This statute provides

that wi thin tlrirty (30) days after an order is issued by the Commission "any party wlio

has entered an appearance in person or by counsel in the proceeding may apply for

rehearing in respest to any matters determined in the proceedittg."; ,Furthermore, the

' Irr tJrc Muiter of tLe ^Jppticnrion ofDuke EnergyOAio, Inc. for an Increase in Rates, Case No. 07-589-
GA-AIR, Opinion and Order (May 28, 2003),

,Lr 11tc Mrvter of the Application of The Bast Ohio Gns• Company dIb/a Doniinion East Ohrofor- Authority
fo lncrrase Rntes forits Gas Dieri•ibution Service, Case No. 07-829-GA-AIR, Opinion and Order (August
2s, 2oos).

'r Opiuioq and 4rdc,xr at 11.

R.C, 4309,k0

3
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application for rehearing tnust be "in writing aitd shall set forth specifically the grotutd or

grotutds on which the applicant considers the order to be tmrcasonabie or tmlawful.i6

In cotisidering an applicatiou for rehearing, Ohio law provides that tlle

Coannission `htay grant attd hold such reheariug on the niatter specified in such

application, if in its judgmeni sufficient reason therefore is made to appear."7 If tite

Comntissiou gratxts a relteariug tmd deterntines that "the origiual order or any patt thereof

is in any respect tuijttst or unwarranted, or shouid bc changed, the commission may

abrogate or tnodify the same "*"'."s

OCC having been gxmnted intervention on August 1, 2008 thus meets the statutory

conditions that apply to an applicant for rehearing under R.C. 4903. 10. Accordingly,

OCC respectfully requests that the Conimission hold a rehearing on the matters specified

below.

III. ARGUMENT

Assignment uf Error 1: The (:ommission Erred Ry Approving A Rate
Design 'I'hat Includes A Substuntial Increase To The Monthly Residential
Customer Charge, While Reducing The Volumetric Rates Without Providing
Consumers Adequate Notice Of The Second Stage SFV Rates, All Of Which
is Required Under R.C. 4909.18 and R.C. 4909.19.

'fhc Comtnissiou found in its Opinion and Order that the "notices at issue"9 stated

the reasonable substance of VEDO's rate design proposal and "provided sufficient

information for consumers to detertnine whether to inquire fuRher into the proposal or

° IJ.

';d.

a ld.

°'rhe ttotices at issue were ttmices required ttnder R.C. 4909.18 and 4909.19 which pertain to the
newspapcr twtice publicatiou requiraments, and the pre-filing notice, required underR.C. 4909.43. OCC's
Application for Itehearing is directed solely to thc newspaper notice reqttired uuder R.C. 4909.18 and
4909.19.

4
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intervene in the casc."10 In addressing the newspaper notice required under R.C. 4909.18

and 4909.19, the Commission found that the notice had provided °sufficient information

to consumers to understand that VEDO had proposed a new rate design along with its

proposed inerease in rates so that consumers could determitte wliether to iuquire further

into the case or to intervene."t 1"7"he Commission's findings are unreasouable and

unlttwfttl and sllould be reversed by.Entry on Rahearing.

A. The Content of tltc Notice

In a review of this issue, the key question is what did the newspaper notice say

that allegedly gave sufficient information to consumers that would enable them to

understand that VEDO had proposed a new rate design -- one which di-astically departed

from tl7irty years of ratemaking precedent:

VEDO proposes changes to the rate design for Rate 310
(Residential Sales Service) and Rate 315 (Itesidential
Transportation Set-vice) that initiate a gradual transition to a
straight fixed variable rate for distribution service.''2

Tlien VEDO prrovided, as part of the "description of the proposed changes to the terms

and conditions applicable to gas service,"t3 the proposed rates and the average percentage

increase in opcrating revenue requested by the utility on a rate schedule basis. VEDO,

however, only provided notice of the proposed charges for Stage 1 rates for Rate 310

and 315. The notice of the charges shows a customer charge of $16.75 per nieter

(Novcmber-April "winter rates") and $10.00 per meter (May-October "summer rates")

10 apinion and Oiderat 16.

"Sae V GDO Legal Notice Of Pablication. Bmphasis added.

1'' fd.
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with volumetric charges of $0.1 i 937 per C:cf for thc first 50 Cef pius and $0. i{t39'7 per

Ccf for all Ccf ovcr 50 Ccf. td

B. The Iuadequacies of the Notice

The Notiec did not include any explanation of what "straight fixed variable rate

for distribution service" meaus, despite the Commission's conclusion that there was

"sufficient information for a custorner to understa.nd that VEDO had proposed a new rate

design." And "straigltt fixed variable" is surely not a concept that is widely understoot3

by niost customers. Nor does the Company cxplain what changes there are to initiate the

gradual transition to thc SFV rate design. Morcover, nowhere in the notice is a "gradual

transition" de6ned. Missing from thc notice as well are the actual Stage 2 rates;, the

average proposed increase to customers under the Stage 2 rates;, and the dale at which the

Stage 2 t-ates are to go into effect (2010).

In addition, Stage 2 rates for Rate 310 and 315 were not even tnentioned in the

Notice. Under the Stage 2 rates proposed in Vectren's Apl>lication, the customer charge

increases from Stage l level summer rates of $10.00 to $11.96. Under Stage 2, rates

proposed by Vectren winter rates increase frotn Stage I levels of$16.75 to $20.44. The

increased cnstomer charges for Stage 2 were coupled with decreased volumetric rates for

Stage 2 of $0.8574 per Cef for the first 50 Ce#; and $0.7624 per Cef for all volumes over

50. Without notice of thc Stage 2 rates custonters could not know or understand a real

sense of the "changes" to rate design that were being proposed to impleinent the SFV rate

design. Notrethelcss, all that customers saw was ttte very first year of the proposal. This

served to prevent the typical consunier from understanding that increasing the fixed

portion of the customer charge and decreasing vohunetric rates are what is meant by

6
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moving to the SFV rate design, where eventually there will be no volttmetric charges aud

onlv a fixe(i flat rate customer charge.

Thus V EDQ's eustonters were given a notice that 1) failed to explain what a

straight tixed variable rate for distribution mcant; 2) failed to describe what the grachtal

trausition to this madefined straight fixed variable rate meant to them in terms of their

customer charge and volumetric rates; 3) failed to alert customers that in 2010 the

cusiomer charge wottld be incrcasing again in the winter moutlts to $20.04 and

vohnmenic rates decreasing; 4) failed to show customers the impact of Stage 2 rates on

their bill: and 5) failed to show the Company's overall plan to move to a full SFV with

no volumetric rates and a high unavoidable fixed custonier charge.

Instead, Vectren's customers were left with the itnpression that ttteir cttstomer

charge would increase from $7.00 year round to $10.00 in the stunmer and $16.75 in the

winter, when fn reality there was mtzch more of an inercase to come to their fixed flat rate

unavoidable customer charge. That increase would push the custon2er charge to $11.96

in the summer and to a whopping $20.04.

C. R.C. 4909.18 and R.C. 4909.19 Notice Requirements

Tlte notice requirements eontained in R.C. 4909.18 and R.C. 4909.19 are statuiory

and cannot be waived. R.C. 4909,18 provides that, unless otherwise ordered by the

eomntission, the public ntility mttst file, along with its application to the commission, "[aj

proposed notice for newspaper publication fully disclosing the substance of the

applicatiou."15 And, irrespective of whether the utility is required to fite such notice with

the Commissiotr, R.C. 4909,19 provides that the utility must publish once a week for

O.Id.C. 4909.18
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three consecutive weeks in newspapers of geueral circulation tlnoughouC the affected

areas "ttle substance aud prayer of its apptication".Ib

"1'he Ohio Supreine Conrt has stated that the pnrpose ofR.C. 4909.1 S(E) is "to

provide any person, firln, corporation, or association, an opportllnity to file an

objection to the Increase nnder R.C. 4909.19"tr The Ohio Suprenre Comt has

established two components that a utility must meet to establish that the newspaper notice

comp}ies with R.C. 4909.1 g(E) and R.C. 4909.19. First, the company must demonstrate

that the Notice "fully discloses the essential nature or quality" of the application.ls

Second, the Notice must be understaadable and thc proposal must be in a format "that

consnmers can determitie whether to inquire further as to the proposal or intervene in the

rate case."" Meeting both prongs is essential to providing an opportunity for every

pcrsou to understaud thc ful] context of the proposal and detet'rnine whether or not to file

au ohjection.

The Ohio Supreme Court holding in CommitteeAgainst MRT`O was that the

utilities failure to mention the innovative measured rate plan service failed to meet the

notice requirements Because VEDO failed to disclose the "essential nature or quality" of

the Stage 2 rates, it failed to tneet the first prong of Conmaittee Against MRT. As such,

the notice is insufficient, thns violating R.C. 4909.18 and 4909.19, and depriving the

Connnission ofjurisdiction with respect to Stage 2 rates.

tc R-C. 4909.19 (emphasis added),

" Comtoitlee.fgau,.st MRT, et. of. v. Piiblic Util. Cnim». (1977), 52 Ohio St. 2d 231, 234. (ErrgdtaGis

aclde(l.)

k" t)hfo lis.soc afRcelto+-s v. Putr. (Iti1 Comrtt. (1979), 60 Ohio St. 2d 172, 176, 175.

74Id- al 176.

10 Cmu+nirrec Agabr.w MRT v. Pulr. 1hN. Cmnm., 52 Ohio St.2d 231 (1977).
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Becanse the Notiee faileil to disclose ttie nature or quality of VEDQ's proposal, it

deprived VEIlQ's customers of their oppornmity to be heard. Customers reading the

Notice would not have been able to deterinine whether to inquire fiuilser as to the

proposal or intervcne in the rate case. Had customers understood the dra,qtic nature of the

VEDO's proposal, and the dramatic further increases to die ctistomer charge in Stage 2,

coupled with decrea,sed volumetric rates, they would have been able to detertnine

wl7ether to inquire further or intervene in this rate case. However, due to the insufficient

information in the Notice, the public was denied an opportunity to present evidence at the

lrearing opposing Vcctren's radical rate design and was denied the opportunity to

challenge the level of customer charge to be imposed in Stage 2, and the appropriateness

of transitioning to the SFV rate design in year 2 and beyond.

Vectren also failed to fulfill the second prong of the Notice test emmnerated in

ComrttitteeAgaittst NIR7; because the Notiee was not understandable to customers to

enabie thein to determine wliether they should inquire or take fartlcer action. By using

the term "straight fixed variable" to describe the proposal, Vectren appears to have

deliberately chosen to not disclose the substance of its rate designproposal. Few

customers imderstand -- or have ever even heard of the terin "straight fixed variable."

Moreover, although the Company did ptiblish notice of the first stage of its proposal,

VEDO did not publishing the Stage 2 impacts and its future plins to eliininate volunretric

rates completely. Thtts, cnstoniers could not and would not baee understood the vast

change in rate design being proposed by Vectren. This change fundainentally alters the

way customers liave been billed for gas distribution service over the past thirty years.
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Tluts, uudcr the slandards set forth in Cotnrnittee Against MRT, the customers wcre

unable to deternline whetlicr to inquire fitrther into the Cotnptmy's proposal.

Without all the crttcial infot-fuation about Stage 2 ratcs, the °essential natnre or

quality" of the proposal to inerease Stage 2 rates to customcrs was not disclosed to

VEDO's cnstomers. Although enstomers may have becn made aware that the Company

was proposing changes to the ratc design, the Notice gave no clue as to the magnitude of

the proposed changes otlter than for the first year, Nor did it present Vectran's long-term

plau beyond Stage 2 to eventttally eliminate voltunetric rates altogether and replace tttiem

with a single flat itnavoidable customer charge.?I Moreover, custotners would not have

been able to discern the tnte nature of the Company's proposal -- to eventually do away

with volumetric rates and have one vcry high unavoidable flat rate customc-r charge -- a

clrarge that is incurred no matter how little or how much gas is used.

Assigtnnent of Error 2: The Comndssion Erred By Failing To Provide
Adequate Notice of the Seeoud Stage Rate Increases To Tlle Cnstomers Of
Vectren, Violating Custonzet•s' Due Process Rights Under The 14t"
Antendtnent To '1'he Constitu tion.

"Ttie fundamental requisite of due process of law is the oppottunity to be heard."?2 Due

process for individuals is a constitutional right protected by the Fourteenth Amendment.

The opportunity to be heard can have no ineaning however, if onc is not informed of the

" Indeed tltis is what the Cominission in its Opinion and Order determined to do. 'I1te Conurvasion ordered
the customer charge to be incrensed to $18.37 per month, with no volumettic rate after the first year. See
Opiuiou and Oider at 15.

r' Gramris v. fJtrletui, 234 U.S. 385, 394, 43 5. Ct. 779, 784 (1914), eiting LouisvilTeds NR. Co. v. Schr»idt,
177 U.S. 230, 236 (1900); Sl+on v. Craft, 182 U.S. 427, 436 (1901).
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issues io contention and conse(luently can not nr.tke a decision as to whether to challenge

or object to the cnatter z3

Since VBDO's notice did tiot suf6ciently in£orm its cnstomers of the issites in

contention, VEDO's customers were unable to make a deeision as to whether to

challenge or object to the matter. Custome,rs' opportuttity to be heard could not be

assured or assured under such chnuntstanees. Consequently, cnstomers' rights to due

process in the form of an opportunity to be heard wexe violated.

Assignment of Error 3: The Commission Frred ByA,pproving a Low-
Income Pilot Program Without an Adequate Record to Support the Order.

Thc fact that there is an adversc affect on low-use customers as a result of

implementation of the SFV rate design in these cases is without question, 'I`he

Conuuission in its Opinion and Order acknowledged:

Nonetheless, as we noted in Duke and DEO, we recognize that,
with this ehauge to rate design, as with any cltange, there will be
sonie cttstomers who will be better off and some customers who
will be worse off, as cornpared with the existing rate design. The
levelized rate design witl impact low-usage customers more,
sitice they tiave not heen paying the entirety of their fixed costs
rtndet' Qre existing rate design. Higher use customers who have
been ovet^aying their fixed costs will actually experience a rate
reduction. °

7'he Comniission's Opiniott and Order attempts to mitigate this adverse effect by

claiming that low-usage customers have not been paying the entirety of their Cixed costs.

This staternent is niade without citation, and without any prior Commission proaeeding or

precedent that fbuud tttat high-usage customers wese over-paying fixed costs under the

23 See for exatnpte Muttane v. Centrat E3anovec Band & Trust Co., 339 U.S. 306, 313,70 S. Ct. 652 (1950),

tvhere tltc Conrt uotal ihat "[t]he right to 8e heard has little reality or worth unless one is informed that the

matter is peudiag and can chuose fnr }rirnseif whether to appear or default, acquiesce or eonteat."

''t Opinion aud Order at 14. Emphasis added.
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previous rate design. In fact, the 1'UCO has ncver inade such a findiug, of fact. lustead,

this statenteot is made after-the-I"act and in the tace of over 30 years of precedent25 using

a rate design with a lower fixed ettstomer charge and a higher vohtmetric rate, As a

result, customers are being forced to accept the financial fallout from this un,substantiated

claim beiug transi'ormed ituo fact. '17ris statement by the Commission is a sclf-fulfilling

eonclusicni to support an otherwise unsupportable deeision. The record is clear as to the

irnpact that the SFV rate design has on low-use customers; ltowever, the actual impact

that an SFV rate design will have upon V LDO's low-income customers, especially non-

PIPP low-use and lowAnconae customers, is debatable.

The record in this case tioes not answer the question oihow the SFV rate design

impacts the non-PIPP low-income enstonier. It wotdd seetn axiomatic that such a

fnndanxetttai qnestion wotild be fully explored and analyzed prior to approving such a

drantatic cliaiige in policy, and not after-tite-fact. Tlle Conunission has approved the

SPV rate design in this case and in the Duke and DEO rate cases, without a fnll and

complete understaudiug of the harm that it may cause. Using another governtttental

regulation analogy, this would be the equivalent to the FDA granting approval for a new

" Sec Tr. Vol, t at 204, where Mr. 1'nican referenced a 1978 case. In the MatteroftSre Application of

Colnmbia Gas of C)hio. Ine„ for an increase irt the rates to be cha+gert and collected far gas service itt !he

villago qf Mt. Sterling, Oi+io, Case No. 77-1369-GA A IR, In the Matfer of the Application of Columl»a Cras

ofObio, hw., for an lncreas•e itr the rates to be charged and collected for gas servfce in the C+ty of Martins

Gcrrp, Olrio, Case No. 77-1428-GA-AIR, Opinion and Urder at 12-13 (May 24, 1979), Where the
Commission noted tteat "]n thesr. proceedings, applicant proposes to replace this rate with a rate stnrchrre
inetnporating u fixed rnonthly enstomer charge retlecting costs which do not vary with usage and a uniform
mte per Mcf for gas conswned." at 12, The Commission futther eonctaded that, "Tlre Commission hrts

qpprovcr! tlris type of rnte schedule in dhe belief that it is costjustrfaed and tvtth the interests• of

eonservatiou finrrty fu view" (emphasis added) at t3. Thns the Commission recognized a castonter eharge
conlprised ot a low cnstomer charge and a volumethic rate better setved conservation.
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drttg before knowirtg the fltll extent of arty potcntial harnrful etTects of that new c}rng.zc' it

is the respousihility of the drug manufacturer -- as a propouent -- to demonstrate that 8te

product is not dangerou.s,27 Similarly it is the responsibility of VEDO and Staff-- as the

proponents of the SFV rate design -- to demonstrate that the SFV rate design will not

ttartn non-PIPP low-income customers. It is not an iutervening parties' responsibility to

prove that the SFV rate design is not just and reasonable, but instead it is the Company's

bttrden to prove that the change to an SFV rate design is just and reasonable.2a

The S1rV rate design approved by the Commission is badpublic policy ior

VEDO's low usage and low-income residential customers who will now be forced to

subsiclize VEDO's larger and high-ttse customers. The SFV rate design has the efTect of

making the distribution cost per Mcf that a customer faces higher at lower consumption

le.vels thatt at higher consumption levels Z9 Such a rate design is inherently unfair to low-

nsage low•-inconte customers, who because of their limited areans, likely live in smaller

dwellings, such as apartmeuts, and use less natural gas than homeowners with large

hontes. The SFV rate design is not only unfair to these customers with small ineomes, it

is extremely insensitive in its timing; coming on the heels of severa) years ofbelt-

tiglttening by Aunetica's working poor, amidst a nationwide mertgage foreclosure crisis

rs bf tbe Mnner of tbe lIpplication of Ohfo Edison Corngnny, the Cleveland Electrie 1llutninating Company

aarl the Toleilo Gtlfson Cwnptrny for,4uFhority to Esta6lish a Standae-d Service Offer Pursuant to R.C.

4928.f 4:1 in flre Forrn pfan I3ectric Security Plvn, Case Na. 08-935-EL-SSo, Prefited Tcstimonyof

Richard Ca€taan at 17-I8 (October 6, 2008).

^ ftl.

Zs hr a rate case, there is no dispute itut the Cottyrany has the burden of pmving that its Applicalion is just

and reason;:bte. R,C. 4909.18 states that, "[A]t snch hearing, ttte burden of proof to show that the

prnpoxals hr the applicatfon are just and reasonable shall be npon the pubtic ntility." Bmphasis

added. R.C. 4909.19 also states, "[A]t any hearing involving rates or charges sought to be incrcascd, the

burden of proof to show that the increased rates or charges are just and reasonable shatt be on the

public ntility." &nplrasis added.

'^ Staf't' Ex. No. 3(Ptdcan Direct'I'estimony) at b(Augttsi 22. 2008).
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and with the country in a looming recession and possibly facing a depression, a fact

uncontested in the record.70

The Commission stated a concern with the impact that the change in rate structure

wotdd Itave on some VEDO etistomers, and recognized that some rclief was warranted

fbr those eustomers. Such tt finding resulted in an Opinion and Order that is intarnally

inconsistent. On one hand the PUCO declared that the SFV ratc design to be a superior

option to a revenue decoupling tneohanism witlt a lower fixed customer cltarge.31 Yet, on

the other hand, the PUCO acknowledged the negative impact that the SFV rate design

wotdd have on non-PIPP low-income ctrstomers.32

In the previous cases, we approved a pilot progratn available to a
specified tntmber of eligible customers, in order to provide
incentives for low-incomc customers to conserve and to avoid

penalizing low-income customers who wish to stay off of
programs such as 1'IPP. We liave emphasized that the
implenientation of the pilot progratn was important to our
decision to adopt a levelized rate ttesign in that case. Therefore,

the Commission finds that VEDO should likewise implement a
one-year low-income pilot program aimed at helping law-income,
loiv-use customcr-s pay their bills.

As in the prior cases, the customers in the low-income pilot
program shall be non-PIPP low-usage customers, verifted at or
below 175 percent of the poverty level- I?EO's progranx should
provide a four-dollar, monthly discount to cushion much of the
irnpact ou qualifying customers. This pilot program should be
made available one year to the first 5,000 eligible cust©mers 33

Thas for tlte fit-st year of the SFV rate design, the eligible non-PIPP low income

customers will only experience an increase from $7.00 per customer per month to $9.37

"Opinion and Oider at 15

1r1. at 11-13.

3L/rl.at14.

3 S 1.1., t?ntphasis added.
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per customer per month.3n kiowcver in year two -- when the pilot progratn expires -- the

sarne non-PIPI? low income cristomer will experience an even greater increase - feom

$9.37 per customer per tnonth to $18.37 per customcr per tnonth. T7tus any "penalty"

that utay have been avoided in year one is more than doubled in year two and beyond.

To tlae extent that the Commission ordered this stnall offering to help low-use

lew-iuconte customers who will be penalizcd through tlxe implementation of SPV, it

reniains entirely unciear wlty this benefit evaporates after one year when the SFV will be

in place for a longer period of titne. Moreover, the Commission failed to explain why

sttclt au important prograin for VEDO should be only one-half the size of Duke's,

especially with no evidence in the record that VEDO has half the non-PIPP low income

customers that I3uke has. If the low-income pilot is to ltave any significance and benefit

for nou-PIP4' low-inconie customers, then it must be available to a comparable number of

custotners -- wliich for VEDO would be approximately 10,000 customers, and it should

exteud beyond year 1.

The Comtnissioo's Opinion and Order established a rationale for the low-income

pilot progt-am, but ttte ('ommission provided no analysis to support how the approved

pilot program wotild be suffteient to achieve the stated putpose, for either year one or

beyond. The Opinion and Order stated:

In the previous cases, we approved a pilot program available to a
specified number of eligible eustomers, in order to provide
incentives for low-income customers to conserve and to avoid
penalizing low-ineome customers who wish to stay off' of
programs such as PIPP.35

alie inerease will be Iiiniied to `6237 becailse of the $5.00 pitotprogram credit.
's Opitiion atid Order at 14.
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7'he pilot program was approved by the Cotnmission without the benefit of sufficient

miderstanding of the extent of the need that the Commission allegedly addressad. As

0CC witness Colton statedc

We found that exactly half (50%) of Ohio's low-income natural gas
customers had natural gas burdens ofUelow ihe irtininium
necessary for those households to gain benefits from participafion
in tlre Oliio PIPP }s

Thus, it is not unreasonable to conclude that tlrere are thousands of non-PTPP low-income

customers in VEDO's service territory. In such a case, the Commission's pilot program

for 5,000 custotne:is for only one year is woefully inaclcquate and will not come close to

meeting the need caused by the SFV rate design,or achieving the Comniission stated

goals.

Assignment of F,rror 4: The Commission Erred By Approving An SFV Rate

Design That Discourages Customer Conservation Efforts In Violation dl
R.C. 4929.05 And R.C. 4905.70.

I'he SFV rate design approved by the Commission does not promote customer

efforts to engage in conservation of natural gas, and instead would encoura.ge increased

usage of natural gas. Sitch a rate design is contrary to the State policy:

(A) It is the policy o£ttus state to, throughout this state:

(4) Encourage innovation and market access for cost-effective
sirpply-and demand-side natural gas services and goods;'7

The SFV rate design approved by the Comrrtission impedes the development of

Detnancl Side Mangement ("I)SM") innovation in Ohio for a mmrber of reasons. The

SFV rate design sends consumers the wrong price signal; it will harm cortsumers who

3° OCC Lx. No. 2(Colton Direct'festimony) at 28 (July 23, 2008).

R.C.4929.02.
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have invested in euergy etliciency by extending the payback period; and it will take away

coutrol that consumers have over tlieir utility bills.

histead of impecliug DSM progr<vns, the Connuission has a statutory duty to

initiate programs ttiat promote couservation. R.C. 4905.70 states:

'Thepub.lic utilities ecxnmission shall initiatc programs that will
promote aud encourage conservErtion of energy aud a reductiou in
the growth rate of energy consu3nption, promote economic
efficiencies, and take into account long-ntn incremental costs,

The SFV rate design serves the Company's limited cost recovery interests, but fails to

promote couservation for the reasons discussed below. State policy and statutory

niaudates direct the Commission to act in such a manner so that the rate design it imposes

on cnstomers has a positive effect on energy conservation.

The Coinmissiou lias the responsibility to approve rates that are just and

reasonable.38 An SFV rate design does not meet the State policy ofpromoting energy

efficiency- 9 aud violates the legislative mandate to the Commission to initiate prograins

to promote aud encourage conservation,'0 It is important as part ofthe regulatory

c;nn-ipact to make euergy efficiency a success, that the Conunission consider not only

compiuiy ineentives and revenues but also customer incentives to participate in programs.

if customers invcst in euergy efficiency only to see their payback periods extended, this

inay have a chilling effect on continned investments in energy cfficiency. Such an

ontcome is anathenaa to the inteatt of the law. Therefore, the SFV rate design results in

the implemeutation of rates that are unjust and nnreasonable, and the Coznmission should

reverse its Opiuion and Order on rehearing.

te R.C. 4909.1 g aixl R.C. 4909.19.

R.C. 4929.02(A)(4).

'oR.C. 4905.74.
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A. The SF'V rate design sends the wrong price signal to consumers.

I'he Commission's Opinion and Order improperly stated that a"levelizcd rate

design sends better price signals to custorners."i I 1'his contradicCs the fundamental tenet

that high natur<tt gas commodity price.s generally send a signal to consumers that

cncotnages conservation. T7ie SFV rate design coutradicts that basic message because it

decreases the voltnnetric rate while sigxti$cantly increasing the fixed portion. At a tinie

when VEDO's matginal costs for natural gas and energy prices generally are increasing,

the SP V rate desi gu sends the wrong price signal to customers, because as consumers use

more natural gas the per unit pr"sce decreases nnder the SrV design. This is absolutely

thc wrong price signal to send constuners making decisions on the consumption of a

precious nataralresonrce.

The SFV rate de.si gn fai{s to send the proper price si gnal to encourage

conservation. 'I'o ttte extent that the Company and/or Staff are conceined that the preseut

rate design (consisting of a lower customer charge and a higher volutnetric rate) does not

enable the Comptny the ability to collect sufficient revenues, it shonld twt be ignored

that the regulatory principles have long been in place that a Company is not guaraateed

coat reeovery. Ruther rates are set by the Commission in order to pennit the Company

an "opportunity" to c.ollect a fair rate of return -- rates are not designed to °1guarantee"

the utility anytfling 42 The opportnnity to develop a more stable revenue stream can be

O7ioiott and Order at 12.

" tJGceJicld Wa6ei• Woi*S & hrrprovenrett Conrpnny v. Prrb. Serv. Corarrr. of West Ylrginia, 430, Ct. 675,

692 (Juac { t, 1923) ("A public utility is entitled to sttch rates as will permit it to earn a return on the valne
of the property which it cniptoys for the convenience of the pablic *•"; hut it Iras no constitutiunal right to
profits such ns are realized or anticipated in highly profitable enterpsises or speculative ventates.")

6nrythasis added.
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addressed by the implementation of a decoupling mechanism with appropriate

safeguards, in a manner that does not discourage customer conservation efforts.

The only conclusion that the Commission should havc rcached in these cases is

that tha price signal from the SFV rate design is improper. Therefore, the Commission

shuutd reverse its Opinion and Order approving the SFV rate design on rehearing because

ttie resulting rates are utijust and wumasonable.

B. SFV rate design removes the customers' incentive to invest in energy
efficiency because the SFV rate design extends the pay back period
for energy efficiency investments made by consumers.

The Comnntission noted that a"critical"Ar component of its decision on the SFV

rate design was the provision for energy efficiency projects. 'S'he Opinion and Order

lauded the establisllmetit of the pro,grams because they were "consistent witll Ohio's

reonomic aud energy policies."44 However, the Opinion and Order was selective with

what parts of ttie decision are consistent wittt the state econornic policy and which parts

are not. For example, the Opinion and Order imposed the SFV rate design despite the

fact that it will lengthen the payback period for energy efficiency investments.

Ctistonters who have invested in energy efficiency measures such as additional home

itasulation, more efficient furnaees and water heaters -- as a rational response to

increasing gas costs, and in response to the very same state economic and energy policies

that the PUCO touted -- will see their investment retutns diminished and payback periods

43 Opii3ion and Order at 12.

aJ m
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lcngtllened as a resnlt ofttie change to an SFV rate design.."s This is anottier reason that

the SFV rate design discourages conservation.

T'his issue bcconies even more important in light of the fact that many of the

conservation efforts that customers have ttndertaken in the rccent past were also based on

the current rate design which provided customers greater incentive to conscrve. This is

because the cnrrent rate design consists of a lower fixed customer charge and a higher

vohunetric charge. Prior to the imposition of the SFV rate design, customers could see a

direct rednction in bills as a result of less usage due to conservation efforts. Customers

tnade tltose conservation investment decisions in good fa'rth and 'nt reliancc on the

regnlatory rate design in place consistent with the very same policies that tout energy

efficiency eflorts. It is patently imfair to now change the rules that customers relied on.

A ehange to the SFV rate design will extend the payback period of energy

efficiency investments because a greater portion of the bill will be recovered in the fixed

charge and a smaller portion in the volumetric portion..-0d Mr. Puican disniissed tltis

difference clairning that it was an artificial price signaO ' But the fact remains that if the

goal is to achieve maximum conservation, then the best price signal is one that includes

the largest volunietric charge and tlte lowest fixed citarge. This is consistent with the fact

that the actnal conunodity of gas which comprises the largest portion of a customer's

total bill is based on volume.

Mr, Puican attempted to defend his position by indicating that the artificial

inflation of the volnmetric charge beyond cost would lead to an over-investment in

43 OCC Ex. No. 3(Diovak Direet Testimoay) at 21.

"° Tr. Vot. VI (Puican) at 26 (Aug. 28, 2008).

;' !d.
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conservatimi "R However, despite this dubious claim, there is absolutely no evidence in

the record of any instanecs of over-investmcnt in conservation as a result of the cttrrent

rate design.

Because the SFV rate design lcngthens the pay back period Por conservation

invcstments, the SFV ratc design has the effect of reducing thc customer's incentives to

invest in energy efficieucy. The cost per unit under the SFV rate design declines as

consumption grows which sends the wrong price signal, and the customers who invest in

energy cfticie.ncy investments f,3ce longer payback pcriods.O 'I'he Commission was facecl

with a decision to implement a rate design that has a negative impact on a customer's

payback analysis, or a rate design that positively impacts the paybaek analysis. In ordcr

to aclbere to the state policy in R.C. 4929.02 and R.C. 4905.70, the Commission must

impletnent the latter rate design. In these cases, that would be the rate design that

includes a stnaller custonter charge ($7.00), a higher volumetric rate, and a decoupling

mechanisni with apptnpriate safeguards.

Malcing a radical rate design shi$ to a SFV rate design is especially unfair for

custonicrs wlto have invested to become more erlergy efficient as a respouse to actions

urged by State and Federal energy efficiency policies. In this sense, an SFV rate design

reduces some of the control custonters have over their utility bills, because more of their

hill is uncontrollable or fixed and less is controllable or dependent on their volumetric

usage.

The reduction that would be made to the volumctric rate resulting from an

increase to the cttstomer charge under an SFV rate design could affect consumers'

°' Id. at 27 (Aug. 28, 2008).

19 OCCHx. No.3 (Novak DirectTe9tiqiony) at 21.
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conservat'ion investment decisions. Although the coniniodity costs do represent the

largest portion of a residential custonter's bill, the reality is that cousttmers have made

eonservation decisions based on tlte cutrent level of volutnetric billing. Based on this

evidence, it is a given that the SFV rate design will reduce the benefits and will extend

the payback period of energy efficicncy investments. Therefore it sliottld not be

approved by the Commission.

In reality, each consumer is different in how they approach energy efficiency

investment decision-ntaking. The Commission's role is to put in place a rate design that

will be most effective at removing barriers or most effective at promoting consumers'

iuvestment in energy efficie.ncy. The only conclusion that the Connnissiora can reach is

that the SFV rate design, and the rates proposed there under, extcnd the payback period,

and arc therefore unjust and unreasonable attd should not be approved by the

Commission in these cases.

Assignmeut of Errnr 5: The Commission Erred By Approving A Rate
Design Tltat Uureusonably Viulates Prior Comtnission PrecedeotAnd Policy.

The PUCO has identified gradualism as one of the regulato-ty principles that it has

incorporated as part of its decision-making process.SO ffowever, for gradt.talisnr to have

auy legitimacy as a regalatory principle, it must be applied with a certain level of

cortsistency and transparency and not haphazardly or in a manner designed to merely

justify the end results. Gradualism had been relied upon in prior cases in sach a manner

that increases to tite fixed portion of the customer charge were limited to $1.00 to $2.00

per custotncr per month.51 However, in this case, the PUCO Staff clauned that almost

so y,tarf 3is. No. 3(FUican Ditect Testinnotry) at 9.

$ ^ Sce footuotes 56-64.
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doubling or tripling the customer charge -- increases of $6.37 and $11.37 -- reflect

gradualisin.52 •1'he PUCO unreasonably relied on thc Company and Staff argument that

the principle of ynafitalism has not been ignored by the implementation of the SFV rate

design, deslaite a claim that, "the Commission is sensitive to the impact of any rate

incrcase on customers, especially during these touglr economic timess"' the Opinion and

tJrder none,theless in pesed increases of $0.37 and $11.37 per customer per month over a

two-year period, without any resemblance to the prineiple of gradualism that the PUCO

adhered to for over thirty years. Tlrus, after two years, customers will see their customer

charge nearly triple. Given that the current customer charge is $7.00 per customer per

month, these increases are not gradual increases. Rather thesc increases to the fixed

portion of the customer charge represent enortnous increases in the customer charge and

they violate the principle of gradualism. 'I'his demonstrates the PUCO's failure to be

guided by its own regulatory principles in these cascs. Such disregard for the principle of

gradualism harnts VEDO's residential consumers and the regulatory process.

The Opinion aaad Order ignored numcrous pxior cases where graduali.sm was

applied in a nntch more reasoned and measured manner. In a Coltimbia Gas case, , the

Cotnmission noted that tha Staff recoinmended a Customer Charge of $6.00, which was

lower than the calculated charge of $7.79, based on principles of gradaalism and

stability.50 As part of its decision, the Commission conoluded:

$2Tr. Vol. IV (Pu'rcan) at 113-114 (August 25, 2008).

j' Opiuion & Order at 15.

5d In the Maner of tbe AP1tlications of Coltrrnbia Cirrs of Ohio, Iitc., to listabllsh a Unifornp RateforNaarral

Gas Servic•e N'itlriu tlre Cotnpauy'.s Lake Erie Region, NorYhsvest Region, Cenh•a1 Region, Eastern Region,

and Southeastern Regi'afe, Case. No. 88-716-GA-AIR et. al, ("1988 Columbia Gas"), Opittion a+td Order at

87 (Octaber 17, 1989).
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Whiic it is ttue that the custonier charge proposed by the staff
rnight not recover all customer-rclated costs, It is iinportant to

note that costs, while very itnportant, are not the only factor to
consider in estabiishing the charge_ The Cotnmission tmtst also
consider the cnstomers' expectations, acceptance, aud
understanding in setting rates and balance these factors
accordingly wittt the determined costs.55

in accepting the Staff position in the 1988 Columbia Gas case, the Comntission noted

that "ffllte Staff's application of tlte accepted ratentakittg principles of gradualism and

stability is reasonablc."gb

Both the Staff Report and the Opinion and Order in another Cotunibia Gas case,5

echoed the sante belief in and relianec ou gradualisnx. Tite Commission noted that:

Staffcontcnds that its proposed eustomer charge of $6.25 is
reasonable, since the customer charge is meant to provide a utility
only with a partial recovery of its fixed costs and since the charge
it proposes is in keeping with the accepted ratemaking principles of
gradualisni and stability.s$

The Cotnmission furtlier elaborated on these principles, when it ruled that:

We heard a great deal of testimony at the local hearings regarding
the detrimental intpact that an increase in the customer charge
wonld bave on low- income customers (See, Cincinnati Tr. 29-30,
54, 61, 93). We believe that It is appropriate in this ease to
keep the customer cbarge at its current level in order to

minimize rate shoek that would otherwise be experienced by
residential customers.59

ss 14. at 99. &nphasis added.

sa !d.

In ilre rMattaraf tlre Applicatioos of Cohiorbia Gas ofOhin, Inc., to r•stablish a Uniform Ratefor Natnrat

Gas Service Wltl+irr d/re Corrrpauy's Nor•thvestern Region, Lake Erie Re,gion, Centralldegian, b'astern

Region, and Sornheastertir Region, Case No. 89-6I6-GA-AIR et. al. ("1989 Columbia Gas"), Opinion and

Order at 80•82 (April 5, 1990).

1989 Catimibra Gas at 80.

ltr Nte Matter OTtlre Applicatiort of t/re Cincinnati Gas & Electric Con+panyfor an Increase in Its Rates

for Gas Service to A1l Jm•istlictional C'itstaneers, Case No. 95-656,C3A-AIR, Opinion and OCder at 46

(December 12, 1996). Errqihasis added.
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"1'he Staff view of gradualisin, as noted throughout tho many Staff Reports, has

been in the coutext of Company-ptroposed customer charge increases of only $2.00 to

$4.00. In most cases, the Staff Report notes that in making its recommendation, the Staff

recognized and prescribecl to rateniaking principles of gradualism witllin the revenue

distribtltions.t'a This same language also appeared in Northeast Ohio casewhere the Staff

Repot't stated, "[i]n recommending customer chargcs, StatTrecognizes and prescribes to

the established ratemaking principle of gradualism within the revenue dist.ribution."at

The satne or similar statemeut appears in the Cincinnati Gas & Blcctric, Case No.

01-1228-GA-A1R, Staff Report,62 in the Cincinnati Gas & Electric, Case No. 92-1463-

GA-AIR Staff Report,63 Colttmbia Gas of Ohio, Case No. 91-195-GA-A1R Staff

Report,64 Dayton Power & Light Company, Case No. 91-415-GA-AIR Staff Report,65

and the River Gas Company, Case No, 90-395-GA-AIR Stal'f Report.6e

The Commission in its Opinion and Order contentplated the potential hartnful

effects of rate shock from the SFV rate design, but never acted npon its qttery:

60 /++ 1/ia bfatter of the Cornplatnt and Appeal ofOxfbt'd Natural Gas Companyfrorn Clrrtinance No. 2896,
Pas.serl by tbe Corrucil of tlre City of0xford on Febnrary 7, 200d, Case No. 06-350-GA-CMR, Staff Roport
at 26 (September l9, 2007).

`r Irt !bc ,blatter of tlre Applieatioo ofNorlbeast Ohio IJatural Gas Co1p, for an Increase in its Rates and
Cirarge.c for Nann-a7 Gas Service, Case No. 03-2170-GA-AIR, Staff Report at 44 (August 29, 2004).

°J rn the rbL+tter of the Application of the Cincinnati Gas & Electric Company for• an lncr•ea.se in its Gas
Rrrtns io its Service Territo+y, Case No. 01-1228-GA-A1R, Staff Roport at 57 (lanuary 1, 2002).

6i In tlre Matter of the Applicatian ofSAe Cincisxali Ga.c & Electric Co+npany to Pile an Applicalion foran
fncrca.se in Gas Rates in its Service.4r'ea, Case 130.92-1463-GA-AIR, Staff Report at 29 (March 17, 1993).

60 Iu the Matter of'dre Applicafiott ofC,o7ranbia Gas ofQhio, Inc., to Increase Gas Sale,r and Certain
7iarra7x^rhttia+ Rates 3Vitktn its Service Area, Case No. 91-195-(}A-AIR, Staff Report at 58 (August 25,

1991).

" ln tGe Matter of tlre Application of {/ie Dayton power• and Light Cantpany far Atrthorlty to Amenrl its

Piled Trrrif^g to lrrer-ease llre Rates arrd p'ecerlents Cbar'ges far' Gas Service, C.`asc No. 91415-('rA-ATR,
StaffReportat 45 (November 0, 1991).

b° in ihe Maiterof tke River Gtrs Con+pany for Authority to Arnend its Filed •Tmnffs to Increase the RateS

rurd <Jnrrgec forC'ia.s Service, Case No. 90-395-GA-AIR, Staff Report at 31 (October 29, 090).
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Before strictly applying cost causation we roust consider and
balance other important public policy outcomes of rate design.
* Cart it be implemented without rate shack - that is, with
sensitivity to gradualism?s7

Historically, the principle of gradualism has been ace,eptcd in the form of mitigating a

customer eliarge "increase" from $6.77 to $6.00fis or front $5.23 to $5.0069 or even

keeping it at $5.70_t0 During that period when the gradualism principle was adhered to

the comtnodity prices werc generally more stable. However, there is no evidence to

support an argument for adherence to the principle of graduali.stn only at a time when

commodity prices are at a lower level. The Commission should adhere to the principle of

gradualism when considering a $7.00 customer charge may increase to $13.37 or $18.37

per customer per ntonth, especially when the commodity priees are over $$.00tlvlc£7t

77te iieed for gradualism grows as consumers face greater costs; the need does not

decline.

The probletn with the Comniission's Opinion atid Order is that it is not a long-

tarnt move to the SPV rate design. Should such a shift occur, it should be gradual with

small inerenlental increases in the fixed customer charge and with the opportunity to

evaluate its inipact on customer conservation aud affordability.

6i Order at 25.

" $t the hfaiterof t7ia Aplrlication ofrhe Cirrcinrsaii Cars & Electric Company eo FiCe au rlppLicationfor ari

brcrc+as•e in Gas Rates in rrs 3er•viceArea, Case No. 92-1463-GA-AIR, Staff Report at 29 (Match 17, 1993).

b9 Ihr tlre Maiter of lhe Appl ication of tLe Dayton Power and Light Company for' Authority to Aniend its

Filed %briffs to lucrease the Rates and precedents Chmges forrrrs Service, Case No. 91-415-(3A-AIti,

Staff Report at 45 (Noverulier U. 1991).

" P hr the MnlterofthcApplicatiou of the Cr'ncrnnaii Gns & Electric Cotnpanyforrin Increase in Iisl2ate.r
for Gns Service to All Jnrisdictioual Cns•tomers, Case No. 95-656-GA-A1R, Opinion and Order at 45-46
(Dece+nUer 12, 1996).

" Staff Iix. No. 3 ( Puican Proriled Testimony) at 3-4 (August 22, 2008).
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Assignrnent of Error 6: The Commission Erred By imposing The SF'V Rate
Design Against The Manifest Weigitt OC The Evidence Resulting In Un,just
And Unreasonable Rates In Violatlon Of R.C. 4909.18 And R.C. 4905.22.

One of the Iceys to the PUCO's dccision to impose the SFV rate design was the

use of PTPP customers as a surrogate for all low-income customers.72 In making this

decision, the Coinmission completely accepted and relied oji the testimony of the Staff

witness ou this issue.T3 It is noteworthy that other than making this statement, the Staff

provided no objective evidence or statistical data to support this position. Instead, only a

subjective conclusion was provided -- one that justified ttic end conclusion in favor of the

SFV rate desigtr, Iuasmuch as StatPprovided no objective data or statistical infortn.ation

in snpport of the statement, the OCC and other intervenors were deuiecl an opporttuiity to

explore the credibility of such information.

In contrast, the OCC presented the testimony of Rogcr Colton which relied on

statistical analysis oFdata provided by the Energy Infot7nation Administration" and

United States Census data,75 Despite the fact that Ivfr. C,.olton based his observations and

conclusions on objective data and statistical analysis, the Opinion and Order completely

discounted his testimony. 76 In doing so the Commission held Mr. Colton's testimony to a

siguificantly Iiigher standard than the testimony provided by Staff. This double standard

was unfair and had ttie impact of shiRing the burden from Staff -- who relied on PIPP

customers as a surrogate for all low-income customers -- to the L)CC.

'z Opinion anfl Order at 13.

r' Id

"' OCC Hx. No. 2(Calton Direr.t Testiamny ) at 7(luly 23, 2008).

's /d.at7-10.

" Opinion aiui Order at 13.
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The Opiniou and Order stated that the data relied on by Mr. Colton "may be

nnreliable,"' Iiowever, this conclusion ignored Mr. Colton's explanation:

"rhe cantiou about census -- the use of census infortuation on
expenditnres doesn't go to the samplc size. Thc caution goes to
u5iug the Aanerican Comnttniity Survey to establish the -- the
answer is yes I am aware of this caution. The caution goes to
nsing the censns data to establish tlie -- the actual dollar figure for
a-- for a natnral gas bill, and it doesn't apply sianply to the
American Community Stvvey. It applies to Department of labor's
Consumer Expenditure Surveys and any other survey because
people tend to overstate their -- their natural gas bills and I don't --
I didn't believe wlien I use this data, I use it hecause I don't
believe tliat cantion is applicable to -- to what I used it for in that I
don't nse the American Connntmity Stirvey to say that the natural
gas bill in Montgomery county or the natural gas bill in Ohio is
$21.03. What I used it for was to establish the relationsliip
between -- between incomes to look to see whether the bill for low
income liouseholds versus.middle income households versus high
income hou.seholds, what those relationships are,

The Opinion and Order nonetheless conclttded that, "We find that the record

demonstrates that low-incomc customers, on average, would actually enjoy lower bills

uncler the levelized rate design."73 The record may indicate that PIPP customers -- who

are higlter nse cnstomers -- may benefit tinm the SFV rate design, bnt the record does not

inclicate that uou-PIPI' low income customers will fare as well. In fact, by relying on an

average of PIPP and non-PIPP cttstomers to reach that conchrsion, the PUCO actually

coufirnted Mr. Colton's testimony. This flaw undalies one of the key preniises to the

decision to intpose the SFV rate design on customers. As such, both the premise and

conclusion are flawed aud the Conunission should correct this flaw by reversing its

decision on the 5FV rate design.

Opinion and Order at 13, Erxiphasis added.
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Wittiotzt the acceptance of Sta.ffs tmsapported statement regarding PTPP

customers as a stirrogate for non-PSPP low-iucome custoiners, it is uncontroverted that

the SFV rate design lias a negative impact on low-income customers. '1'hus the resulting

rates are unjustand unreasonable.

iv. CONCLUSION

For the reasons set forth herein, the Commission should issue an Entry on

Rehearing that reverses the Finding and Ordcr approving the straight fixed variable rate

design. Additiotially, the Commission should reverse its finding that the notice provided

]br Stage 2 rates was suf'ficient, and should order the Company to reissue a corrected

Stage 2 notice and conduct proceediugs focusing on the appropriateness of tlte Stage 2

rates.

Respectfully submitted,
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Lawriter - QRC' - 1.47 Presumptions in enactment of statutes. Page 1 of I

1.47 Presumptions in enactment of statutes.

In enacting a statute, it is presumed that:

(A) Compliance with the constitutions of the state and of the United States is intended;

(6) The entire statute is intended to be effective;

(C) A just and reasonable result is Intended;

(D) A result feasible of execution is intended.

Effective Date: 01-03-1972

http://codes.ohio.gov/orc/gp1.47
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tvise appropriated, thc scun of ten thousand dollars for the
pnrposes of this act.

u5es an{1

A1IT}rUa )ZANJ.tt.TUN,

Speaher ,nro fern, of the J-Iousa of nepresentatives.

JnaN T. Haow,r,
Prezident of t6ee Senate.

Passcd March 7, ty-g.

Approved Ylarch 2o, 1929.
Mvrns Y. Coo;•Ex,

C;overnor.
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GILSCRY BZt"eNnN,
ltatr„mcy Giaieraf.
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thc 2wth day oi ;vtarch, A. t), tyzq.

File No. 12.

(An,euded 5enate Bill IVo.

AN ACT

CLAF-rPlca J- I51ZUwY,
Secretury of State.

To create, tvnilfa the pnblie ntililfes conmmi5sio11, a Ilivisioll of inves-
tAation; tu rcvi.sc the laws relating to rafe4 r.f pyblic utiliti¢s,
hearings thereon aud delcrminafiou thcrcof zad m repeal
sectinna #âfi and CI•1 '.i0 of the General Ca;e.

13e U mtacied by tf+e Generttl .2ssembdy of the State of 4hio;

Sec. 496. Division of invest,igation. Appointment of superintendent
of investigation; duties; salary, term of office. Appointment of
attorney examiners, experts, engineers and accountants.

SacTln N r. There is hereby crmAted within the public utilities cotn-
mission a d'tvision oi investigation. The conxntission, with the approval
of the govervor, shall appoint a superitttcudent of the divisinu of invcsti-
gation who shall lrold office during the pleasure of the commission and
shall receive ati annual salary of five t(wttsand clollars payable in the
sarne liianner as the salaries of other state officers are paid.

"1'he couunission shall have power to appoint attorney exanliners, ex-
perts, engineers, and accountants deemed necessary to carry out the pro-
visions of this act, who shatl be in the llnclassificd division of the civil
service and sltall serve cluring the pleasure of the commission at such
salaries autl c.olitpensation as the comtnixsion lnay fix, provided that
not•hing in this act shall be cnustrued to take out of the classified service
any cmployes now in the classified service.

The commissiou sltall designate from tilne to time one of the attor-

SS'd 6896 48£ bT9 I-il7 1J10J 3W9adf1S
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ed division of the civil
ehe commission at such
uiay fix, pt-ovided that
of the ciassified service

> time one of the attor•

t,

ncy examiners as att assistant superinteudent who shall, in tltc absence,
yickness or disability of the Supertutendent, possess the powers a_A pcr-

foem the duties of^the superintendettt
lt shall be the duty of the superintendent to pcrforur tlte duties of

tlte executive secretary of the cotuntission, wluch office is hereby abolished,
and to ltecp a full and complete record of all proeeedings of the com-
missicm; to issue all neca:ssary process, writs, warrants and nutices; to
keep all hooks, utaps, documents and palxrs ordered filed by the contmis-
;icn- and all o:-dcrs nmde by thc coramiesiun or a commissioncr, or ap-
proved and confirmed 'uy it and orderetl tiled; he shall bc responsi-
ble to the catmttission for the custody aud safe preservation of all

da:uments in its oflice. Under thc direction of ttte commission, the su-
pcrinteutlent shall have cltarge of its ofiice, superintend and perform its
clerical business, aud perfonn such uther duties as the commission tuay
prescribe. The superintendent a;rd any atrorncy exau»ner sttafl have
power to adnrinister oaths iu all parts of ttte state so fur as tlre excrcise
of suctt power ts properly incidental to the performance of their duties

or tttat of the conunission.

Sec. 6I4-20- Filing of application for change af rate; contents.

St:c'rwx 2. D3o rate, joint rate, toll, classification, charge or rental
or any change in any rate, joint ratc, toll, classification, charge or rental
or any rek+ulatiwt or practice afftecting any rate, joint rate, toll, Slassifica•
tion, charge or rental of a public utility shall liecotne effective until the
connnission, by ordcr, shall dctermine the saiuc to fie jtrst and reasonable,
except as hereiuafter prnvided, providing howevcr that this section shall
not apply to any rate, joint rate, toll, classification, charge or rental or any

regulatian or practice affecting the sarne of railroads, street and electric
railroads, motor transportatiyn crnnpauies attd pipe line companies.

Any such public utility desiring tn establish atty n,nincrcaseoolr
classification, charge nr rental or 6o tnodify, atnend, ha}*e,
reduce any existing rate, joint rate, toll, classification, charge or rental or
any regulation or Vactice a.ffecting tbe sante sltalt file a writtut application
with the comnusstun. Such application shall be verified by the president
or a vice-president aud the secretary or treasurer of the applicant and
shall cotnain a schedule of thc existing rate, joint ratC, toll, classification,
cbarge or t2ntat, or regulation or liractice affecting the same, if any, to-
gether with a schedule of the tnodification, antendmeut, change, increase, or
reduetion sought to be established, aud also a statement of the facts and
grounds upon which such application is, based. 1f such application is
not an application for an,increase in any rate, jo+nt rate, toll, classifica-
tion, charge or rental, the coanis>ion sltall permit the filing of the
schedule proposed in the application and fix the time when the same shalt

take effect.

Must file certain exhibits.
If said applicatiori is for aa increase in any rate, joint rate, toll.

classification, charge or rental tltcre shall also, ntdr.ss otherwise ordered
by the cotmnission, be filed thercwitlt in duplicate, tite following exhihits f

s a. tb
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A-A detailed inventnry and appraisal of its property uscd and ttsefui
in rendering the service referrcd to in snch application.

S-t1 complete operatin„ statement of its iast fiscal year, showing
in detail all its receipts, reveuucs and incotnen frnm all som•ces aod a ll
of its operating co.sts aucl all otlter expenditures; together with any an-
alysis of so mtnth thercof as it ntay deem applicable to the tnatter re-
ferred to iti said applieation.

C-A statement of tlte inconte anc? cxputse anticipated under the
appficatiou filed.

Publication; Investigation by superintendent of division of investigat.
tion; objections.

Upon the filing of any such application fnr utcrcase the pttblic ntility
shall forthwith ptthlislt the substance and prayer tltcrcof, in a form ap-
proved by the contn»ssion nuce a eveek for rltree consecutive iveeks, in
a ttewspaper published and iu general circnlation throngltout the terri-
tory in wltich such utility operates and affected by the matters referred to
in said application, and the superiutendcrtt of the clivision of investigation,
under the direction of the cnnttnissiou, shall at once cause to be ntade an
ittvcstigation of the facts set fortlt in said application and the exhibits
attached thereto, and the matters ancl things cotmected thercwith and
within fifteen days after tlte filing tltereof, or within such additional time
as the comtttissiou sltali orrler, shall ntake a written report thereon and
file the saute with the commission, sending a copy thereof by registered
mail to the applicant, the mayor or mayors of any municipalities affectcd
by the application, and to sttch other persons as he or the comtnission may
deem interested. If no objection to suci report is made by any party
interested witltin tl»rty days after the filiug of the same witlt the com-
mission and the mailing of copies thereof, as hereiubefore provided, the
comniission shall fix a date withiu ten days rharcafter for the fitial hear-
ing upon said application, giving notice thereof to all parties interested,
and at such time shall consider the maeters set forth in eaid application
and make such order respecting the prayer the:eof as to it sccnts just
and reasonable.

Hearing of testimony; time of takittg; retord.

Ifobj8ctious are filcd with the contn»ssion within thirty clavs after
the filing of the report of the superintendent of investigation, the appli-
cation shall be promptly set down for hearing of testinwuy before the
commission or be forthwitli referred by tlte comntission to the superiti-
tendent of investigatimt wlto shall promptly assigit au attnrncy e.xantiner,
designated by the commission, to take all the testimony with respect to
the application attd objectione w-Irich utaf be ofiere(I by any iuterested
party. The superinteudent shall also fix ritc time mtd place to take ter•
timony giving ten days' writtcn notice tlterenf to all partie.e. The naking
of testimony shall comuteuce on ncc date fixed in said notice and the
same shall cnntinue from day to clay nrttit crn'npleted; providing, how-
ever, that the attorney examiner tnay, upnu good cause showu, grattt
contiauances for not more than thrce clays, exe.ludheg "satardays, Snn-
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days attd holiclays, a!td provided further that the comntission niay grant
coatinuanccs for a longer period than tltree days ttpon its order and for
rood cause shnwn.

When the taking of tcstiinonv is completed, a full and complete
record thercoE noting thcrcin all oh}ectiatts marle and exceptions taken by
any party or coun sel, shall be made up and signed by the attorney cx-
auuner and superintcndau. and filed w:th the conunisston. Whereupon
the contutSssion sball promlrtly fix a date for ;utal hearing, giving notice
ncercnf to ;t11 imerestcd ;tarties, and at ssuh ltearing all interested parties
shall bo entitled to be heard in person or by counsel and just reason
sucli ordcr rl'spe.ct.nl'y+ thc ltrayer thercof as to it scetns Jst an

able.

Teatimony shall be under oath; record oE same.

Tn all procccdinhs before tlrc commission, as ftcreiu or otherwise
by law providod, whcrcin the yaking of tcstimouy is required, except
Is•hen lleard by thc commission, an attorney esamtner or cxatniners shall
be assigned by thc commission to take such testitnouy and fix the time
and place thcrcfor, 3nd such testimony shall be taken in the manner pre-
:,cribed hcreitt. All tcstifnorty shall be twder oath ar affirmation and
rakcn down and c;ansetibed lty a rcporter and made a part of the nrcord in
tlte case. The cnmtitission, in its discretion, shall have power to ltear the
testimony or any part tltcreof m any casc without having the same-re-
ierrcd to an attnrncy cxamine: and shall also have power in the hearing
of any case to t:rl.e additional tcstimotty or to direct the superintendent
to cause additiottal testimony to be taken. Testimony shall be taken and
a record tnade in accordance with suclt general rules and regulations as
the commission niay prescribe, and sttb}ect to stteh special instructions in
any proceeding as it, h.,v order, may direct.

If rate is found unreasonable and excessive; repayments,

Provided, ltowever, that in all actions m- proccedings pending before
the comntissinn upou the effective date of this act, in which a rate,
joint rate, toll, classiGcation, charge or rental shall be in effect, or shall
become cf'tcctive, and a bond, undertaking or othcr security .shall have
been filed, or may be tiled by the utility, it shall be the dutv of the com-
missiou to proceed to dctermiue whcthcr any portion of such rate, joint
rate, toll, classification, charge or reutal is unreasonable and excessive,
and the utility shall repay to the consumers such portions of such rate,
joint rate, toll, classification, charge, or rental collected as the commis-
sion, ttpon final hearing: shall determine to Itave been unreasonable and
excessive, together with tuterest thereon at the rate of six per centutn per
annutn froni tttc date of payment by the consumers to the date of repay-
mettt by the utilit.y. Sucli repayments shall be made at such timcs and
in sttclt amounts as the comtmssion sball order, and shaIl be paid proniptly
by sueh utility to the c.onsmucrs enfiitled tliercto, and in such manner as
rhe commission tnay prescribe, and if any such maney ordered repaid
shall not have heen claimed by ttio consumers entitled thereto within oue
year front the time the same sltall become due and payable in accordance
with the or<ler of the comn7issioo, all sttch unclaimed tnoney.s shall be paid
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[Honee 8il1 No. 471.]

!lN ACT

commias on.[ obio, rowting to• 't'o amcud za.̂ ntloe t^q•^^bn
Of. c i¢tilty

Be it enaoted by tlae Gmierad dssambdy of th.c State of nhe.o:
9xi°riox 1. That seetion 611-20 of the tleneral Code

of Ohio be nmended to read as follows:
r drr.' $ec. 414-20. L'nless othcrwise ordered by the commis-

^on, nn r.hange shall be made in any rate, joint rate, toll,notlc°
dcrore s

^
Gro! ;^^;n alnssification, clia.rge or rental, in force at the time this act
o a^ a n, °om- takes etPoct, or, as shown upon the scliedules which shall Have

been filed by a public utility in compliance with the require-
ments of thia act, or by ordcr of tlte commisai.on, chr,ept
after tbirty d.kva' notice, in writing, to the commission,
which notice ehall plainly state tha changes proposed to be
made in tho schedule then in force, and the tinnc wl en the
change rate, charge, toll, classification, or rental aball go
into effi.ect; and all proposed ehanges shall be plainly 1ud'i-
cated upon existing sehednles, or by filing new ecbedules
thirty days prior to the time when they are to talce eil'eet,
but the con;is ission may preacribe a less time when they
may take effect, provided, liowever, that if the proposed
change shall r,ffect aii inerease in the rate, joint rate, toll,
elassification, ¢harge or rental, notice, in for n approved by
the cominission, published once cach weok for three consecu-

sea ^ nsdpw tive weelcs before the effective date thereof, nnless the com-
msa "n e '^ nuasion shall authorize a less time, shall be given by publi-

dleaie : whrn
rosro^'°^^°p '" cation in a newspapm' publishe.d at the county scat of eae
oana pee -
au^u

sepnN onunty in whieh sueh ahange applies, and of general cu•cn-
otlation therein. or in one newspaper pnblished in, and of

general circulation throughout the territory in whkh snch
utiiity opcrates. Sneh published notice slialk set forth the
fact that sucli application haa been macle, the efir.etive date
of the proposed new schedule, the name and location of the
agent of the utility in such coimty or territory where a copy
of siich proposed new schednlg may be inspooted by any in-
terested party; and provided, further, however, that sneh
ntility shall at the time of the filing of the schednle with
the nommission, plaae on file witb snch agent of such utility
a eopy of the proposed new sechcdule and keep the same on
file for the inspnr.tion. of any interested party pending the
hearing before sueh commission.

re,.en °c wm- Whenever there sh:iil be filed witb the commission any
.^o°Ile 4,109 schedule e,ffeeting an increase in any rate, joint rate, toll,
man°qv Nead classi.Scation, charge or rental, or stating any new regulation

or practice affecting any eaisting rate, joint rate, toll, elassi-
achedple pend-'°0 pyypy; ¢x• tleatlen, charge or rontal in force at the time this act takes

effect, the commission shall have, and it is hereby given
pzeeame. authority, either upon complaint or >apon ita own initiative

without complaint at once, and £ it so ordera without an•
swer or other form of pleading by the jnterested public
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utility, but upon reasonable notice; to enter upon a hearing
coneerning the propriety of such rata, joint rate, toll, classi-
fication, charge, rental, regulation or praetice; and ponding
such hearing and the decision thereott, the commission upon
ftting with suete sehedule and dciivering to the public utility
affected thereby, a s-tatement in wiiting of its reasons for
such snspension, mey suxpend the operation of such schedule
and postpoue the use and operation of sncli rate, joint rate,
toll, elassi{featioli, charge, rental, regulation or practice, but
not for a longer period than thirty days beyond the time
wleen such rnte, joint rate, tdll, clasYifieation. eharge, rental,
rogulation or practice would othcrwiee go iuto effect; and
after a full liearing, whetller completed before or after t.he
rate, joint ratA:, toll, classification, eharge, rental, regula-
tiou or praatia¢ goes into effr.ct, the commission may ntake
such order in reference to sueh rat¢, joint rate, toll, classi-
xcation, aharge, rental, regulation or praetice as would be
proper in a proceeding initiated after the rate, joint rate,
toll, classification. charge. rental, regulation or practice had
beaome efFeetive; provided, that if any sach hearing cannot
be cnncluded within tlce period of snspcnaion, as above
statad, the commiss rtn inny. in its discretion, extend the
time of suspension for a period not exccedinit thirty days;
provided, llowever, that such ouspension of payment of snch
increased :ate, joint ratc, toll, claseifieatiou, charge or
rental, shall not go into elFect if the utility shall file with
the eommis3ion a hond, tmdertahing or other aecnrity, to tbe
satisfaction oi the Comnission, seenring and guaranteeing
tho repayiucnt to all the consumera of such portion of such
increased rate, joint rate, toll, chissifieation, charge or
rental, collec.ted by such utilety as the commission, upon
final hearing, may detormine to have been unreasonahle or
excessive, wbich repsyment.s shall be made at such times
and in auch amottnts as the commission shall order, such
bond, undertaking or security to be in such amount as thc
comulission may frotn time to time determine; pre?vuled,
howcver, that the amount fixed at any time aball not in ad-
illtion to the amount of such increa,se or otber charge made
by the utility already aeerued exceed the eatimated amount
of sucle increase or otleer chargc made by the ntil'zty extend-
ino over a period of one year, based npon the business of
the utility for the previous year, or ba less than one-half
t/) of s lch estimated aluount.

At any hearing involving a rate inercased or sought to an^ t^ u^m9
be increased after this section shall liave becorne effective, m^ ^st n^»
thc bnrden pf. }}rooF to show that the increased rate or the yrofaranm Ar"
proposed incrcased rate is juat and reaeonable shall be upon otner auesuaaw
the publie utility and the commission ahall give to the bear-
ing aud decision of sucl£ question, preference over other
questions pending before it, and decide the same as speedily
as possible.
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Sscriox 2 That ea.id original section 614-20 of the
m, „cy0921 (ienerat Code of Ohio be, and the same is hereby repealed.
nnm85r Ut W6
neC 19 !t! onn.[eemttr m me CastG R.I?rta$rLr,
tuneexl Cndw6^c, ^t^; Speaker of the Souse of ItaPresarxtaEaues.

CLA&$Nar,J.BxOwN,
Pres,idend of the rTeuw.te.

Psssed Aeeember 19, 193.9.
Approved January 16 ,1920.

awronit.aon.

J,kuas M. Co&,
Qoaernor.

7:'ited in the of]Sce of the Secretarv of State at Colvmbus,
Ohio, on the 16th day of ,T:inoary, A. D. 1920.

25111.

[SOnate Eill ilu. `.115.)

AN ACT

To make an approprlation for the Paymnnt ot a^siarixs of th'e em-
pl^yey of the eenxte, eud mnintennnce.

Be it ¢3rscted b+J the Gsnerad A.r.renebdy of tAe State of Qhfor
SEcrrox 1. That aums set forth in this aet are hereby/

appropriated out of any moncya in the state treasury not
otherwise sppropriated.

SENATE.

Personal Serviee-
A1 $atar`aes ...................... $3,000 00
A2 Wages ............................ 10,000 00

Maintenance-
C4 .................................. M000 00
C6 ................................... 200 00

.........................El 500 00..........
k'T .... ......... ............ ..:....... 5o0 00
F9 Other ............................. 500 00

Cr'nay'taca J. Fiitowat,
President of tha S¢nate.

Ceer. R. At±uanr,r.,
.4pealuar of the Flouse of Reprasentatia;es.

Pamed January 14, 1920.
Approved January 5,1920.

Jaazz<s M. Cog,

60"d

(,iovemor.

Filed in the offiee of the Seerctary of State at Columbus,
Ohio, op tho 16th day of January, A. p. 1920,

252 G.
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BEFORE

THE PUBLIC UTFLITIES COMMISSION OF OHIO

in the Matter of the Application of Duke )
Energy Ohio, Inc. for an Increase in Rates. ) Case No. 07-589-GA-AIR

In the Matter of the Application of Duke )
Energy Ohio, Inc. for Approval of an ) Case No. 07-590-GA-ALT

Alternative Rate Plan for Gas Distribution )
Service. )

In the Matter of the Application of Duke )
Energy Ohio, Inc. for Approval to Change ) Case No. 07-591-GA-AAM
Accounting Methods. )

OPINION AND ORDER

The Conunission, considering the applications, testimony, the applicable law,
proposed Stipulation, and other evidence of record, and being otherwise fully advised,

hereby issues its opirtion and order.

APPEARANCES:

john J. Finnigan, Jr., Paul A. Coibert, and Elizabeth Watts, 139 East Fourth Street,
Room 25, AT II, Cincinnati, Ohio 45201-0960, on behalf of Duke Energy Ohio, Inc.

Janine Migden-Ostrander, The Office of Ohio Consumers' Counsel, by Larry Sauer,
Joseph Serio, and Michael Idzkowski, Assistant Consumers' Counsel, 10 West Broad
Street, 18lh Floor, Columbus, Ohio 43215-3485, on behalf of the residential consun-iess of
Duke Energy Ohio, Inc.

David C. Rinebolt and Colleen Mooney, 231 West Lima Street, Findlay, Ohio 45840-
3033, on behalf of Ohio Partners for Affordable Energy.

Bricker & Eckler LLP, by Thomas J. (YBrien, 100 South 'Tliird Street, Columbus,
Ohio 43215-4236, on behalf of the city of Cincinnati.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group and 'I'he Kroger

Company.

Chester, Wilcox Ez Saxbe, LLP, by John W. Bentine, 65 East State Street, Suite 1000,
Columbus, Ohio 43215-4213, on behalf of Interstate Gas Supply, inc.
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07=589-GA-AIR,et al. -2-

Vorys, Sater, Seymour and Pease LLP, by M. I-ioward Petricoff and Stephen M.
Howard, 52 Gay State Street, P.O. Box 1008, Columbus, Ohio 43215, on behalf of Direct
Energy Services, LLC and Integrys Energy Services, Inc.

C'hr'sstensen, Christmwn, Donchatz, Kettiewell & Uwens, LLC, by Mary W.
Christensen and Jason Wells, 100 East Campus View Blvd., Suite 360, Calumbus, Ohio
43235, on behalf of People Working Cooperatively, Inc.

John M. Dosker, 1077 Celestial Street, Suite 110, Cincizu7ati, Ohio 452021629, on
behalf of Stand Energy Corporation.

Thomaas R. Winters, First Assistant Attorney General, by Duane W. Luckey, Section
Chief, and Wiliiain L. Wright and Thomas Lindgren, Assistant Attorneys General, Public
Utilities Section, 180 East Broad Street, 9th Floor, Columbus, Olvo 43215, on behalf of the
Staff of the Public Utilities Comnission of Ohio.

OPINIC,QIV:

1. PR()CEDURAL BACKGROUND

Duke Energy Ohio, Inc. (Duke, company) is a public utility, engaged in the
distribution and sale of natural gas to approximately 424,000 customers in Adams, Brown,
Butler, Qermont, Clinton, Hamilton, Highland, Montgomery, and Warren counties, C}hio.
As a public utility and a natural gas company within the de£inition of Sections 4905.02 and
4905.03(A)(6), Revised Code, Duke is subject to the jurisdiction of this Cornmission in
aecordance with Sections 4905.04, 4905.05 and 4905.06, Revised Code.

On June 18, 2007, Duke filed notice of its intent to file an application to increase its
rates. The Commission issued an entry on July 11, 2007, establishing a test period of
January 1, 2007 through December 31, 2007 for the proposed rate increase and a date
certain of March 31, 2007, as well as granting certain waivers requested by Duke.

. Duke filed the application in Case No. 07-589-GA-AIR, seeking to increase its gas
rates on July 18, 2007. Duke also filed separate applications for approval of an alternative
rate plan (Case No. 07-590-GA-AL7) and for approval to change accounting methods
(Case No. 07-591-GA-AAM). As originally filed, Duke's rate increase application sought
approval for a 5.71 percent annual rate increase, an additional $34 million, over current
total adjusted operating revenues. As part of the alternative rate plan application, Duke
proposes to: (a) extend the term of the Accelerated Main Replacement Program (AMRP)
and the associated rider (Rider AMRP) through the year 2019, (b) establish a process to
recover its future investment in Duke's Utility of the Future initiative through a new rider
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(Rider AU), and (c) create a new sales decoupling rider (Rider SD) to remove any
disincentive for energy conservation initiatives. In the accounting application, Duke seeks
approval to defer certain costs to be recovered later as a part of the AlviltP expenditures
and to capitaiize the cost incurred for certain property relocations and replacements.

By entry issued September 5, 2007, the Conunission found that Duke's application
in Case No. 07-589-GA-AIR complied with the requirements of Section 4909.18, Revised
Code, and Rule 4901:1-19-05, Ohio Administrative Code (O.A.C.) and accepted the
application for filing as of July 18, 2007. The entry also granted Duke's waivex requests as
to certain standard filing requirements and directed Duke to publish notice of the
application in newspapers of general circulation in the company's service texritory. Duke
filed proof of such publication on February 25, 2007. To provide interested partfes with an
opportunity to make inquiries about the Duke applications, a technical conference was
hosted by the Conunission's staff on August 20, 2007.

Motions to intervene in these cases were granted to the Ohio Energy Group (OEG),
the Kroger Company (Kroger), Interstate Gas Supply, Inc. (Interstate), the city of
Cincinnati, the office of the Ohio Consumers' Counsel (OCC), People Working
Cooperatively, Inc. (PWC), Integrys Energy Services, Inc. (Integrys), Direct Energy
Services, LLC (Direct), Stand Energy Corporation (Stand), and the Ohio Partners for
Affordable Energy (OPAE).

Investigations of Dukers applications were conducted and reports filed by the
Commission staff and Blue Ridge Consulting Services, Inc. (Blue Ridge), an independent
auditing firm. Both the report filed by staff (Staff Report, Skaff Ex. 1) and fina.ncial audit
report filed by Blue Ridge (financial audit report, Staff Ex. 4) were filed on December 20,
2007. Objections to the Staff Report and/or financial audit report werefiled by PWC,
OEG, Duke, OPAE, OCC, and, jointly, by Integrys and Direct. Motions to strike certain
objections were filed by Duke and OCC. Memoranda contra the motions to strike
objectionswere filed by Duke, Interstate, OPAE, an8, jointly, by Integrys and Direct.

On January 25, 2008, a prehearing conference was held, as required by Section
4909.19, Revised Code. In accordance with Section 4903.083, Revised Code, local public
hearings were held on February 25, 2008, in Cincirnzati, Ohio, and on March 11, 2008, in

Mason, Ohio.

A total of 27 witziesses testified at the two local hearings in Cincir"ti, while four
people took the stand at the Mason hearing. Two witnesses testified in favor of the rate
increase, particularly as to the accelerated main replacement (AIvIRP) and riser

replacement progranvs. Another witness testified that, although he was not opposed to the

rate increase if Duke required additional money to maintain the gas lines, he was opposed
to the extent that the increase is incorporated into the monthly customer charge as

000086



07-589-GA-AIR, et al. 4-

opposed to the volumetric charge. The witness claimed that applying the increase in such
a manner discourages energy efficiency and adversely affects residential customers with
srnatl homes (Cincinnati Public Hearing I, p. 20-21). The nemaining witnesses at the local
public hearings were opposed to the increase, asserting that their utility bills are aixeady
expensive, particularly for individuals on fixed incomes and for low income individuals
and families; while others argued that increasing the customer charge, as proposed, would

discourage conservation.

The evidentiary hearing was called on February 26, 2(108, and continued, to allow
the parties additional time to negotiate a settlement of the issues in these proceedings. On
February 28, 2008, the parties filed a Joint Stipulation and Recommendation (Stipulation,
Joint F'ac. 1) resolving all the issues except the adoption of a new residential rate design.
The evidentiary hearing was reconvened on March 5 and March 6, 2008. Duke and staff
filed the testimony of Paul G. Smith (Duke Ex. 29) and of J. Edward Hess (Staff Eu. 2), in
support of the Stipulation. With respect to the unresolved issue of residential rate design,
Duke presented witnesses James A. Riddle (Duke Exs. 10 and 25), Paul G. Smi.th (Duke
Exs.11 and 19), Donald L. Stork (Duke Exs. 13,20, and 22), and James E. 2:iokowski (Duke
Ex.16); QCC called WIlson Gonzalez (t?CC Exs. 5 and 18) and Anthony J. Yankel (G1CC Ex.
6 and 17); and Staff presented the testimony of Stephen E. Puican (Staff Ex. 3).

inieial briefs, in support of their respective positions, were filed by Duke, OPAE,
t7CC, and staff on March 17, 2008. Reply briefs were filed on March 24, 2t1d8.

A. Duke's Motion for Pmtective flrder

On February 21, 2008, Duke filed a motion for protective order for information
attached to the direct testimony of-Matthew-G. Smith(13uke Ex. 27) and marked as
Attachment MGS-1. Duke contends that Attachment MGS-1 contains proprietary pricing
information from vendors for equipment necessary for Duke's Ut[lity of the Future
program. The company states that the information for which Duke seeks confidential
treatment is not known outside of Duke and its vendors. Furthermore, Duke states that,
within the company, such information is only disseminated to employees who have a
legitimate business need to know and act upon such information. Accordingly, Duke
considers the information to be proprietary, confidential, and trade secret, as defined in
Section 1333.61, Revised Code, and requests that the information be treated as confidential
in accordance with the provisions of 5ections 1333.61 and 4901.16, Revised Code. No
party opposed Duke's request for protective treatment of Attachment MGS-1.

The Cornm,saion recognizes that Ohio's public records law is intended to be
liberaTlv construed to ensure that governmental records are open and made available to
the public, subject to only a few very limited and narrow exceptions. State ex ret. VVllliams
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v. CIeveiand (1992), 64 Ohio St.3d 544, 549. However, one of the exceptions is for trade
secrets. Section 1333.61(D), Revised Code, defines trade secret as:

(1]nformation, including the whole or any portion or phase of
any scientific or techrdcal information, design, process,
procedure, formula, pattern, compilation, program, device,
method, technique, or improvement, or any business
inforrnation or plans, €inancial information, or listing of names,
addresses, or telephone numbers, that satisfies both of the

following:

(1) lt derives independent economic value, actual or
potential, from not being generally known to, and
not being readily ascertainable by proper means
by, other persons who can obtain economic value
from its disclosure or use.

(2) It is the subject of efforts that are reasonable
under the circumstances to maintain its secrecy.

The Commission finds that Attachment MGS-1 is financi.al information that derives
independent economic value from not being generally known to or readily ascertainable
by proper means by others who can obtain economic value from its use and that it is
subject to reasonable efforts to maintain its secrecy. Therefore, we find that it contains
trade secret information, as defmed under Section 1333.61(D), Revised Code, and,
therefore, that it should be granted protective treatment. In accordance with Ruie 4901-1-
24, O.A.C., Duke's request for a protective order is granted and the information filed

under seal, as Attachment MGS-1, sliall'be afforded protective treatment for 1$ months
from the date this order is issued. Any request to extend protective treatment shait be
made in accordance with Rule 4901-1-24(F), O.A.C.

B. Duke's Motion for Waiver and Leave to File Devositions

On February 25, 2008, Duke filea a motion for waiver of a Cornm.ission filing
requirement and leave to file depositions instanter. Duke states that depositions were
conducted on February 21, 2008. On Friday, February 22, 2008, Duke filed notice that it
would be filing the deposition transcxipts of five witne.s.aes and conunenced electronic
transmission of the deposifions. However, Duke states that it subsequently Iearned that
orily one of the five depositions was received by the Commission's Docketing Division
before the end of the business day on February 22, 2(08. Accordingly, the remaining four
depositions were electronically transmitted on Monday, February 25, 2008. Duke requests
that the Commission waive the requirement of Rule 4901-1-21(N), O.A.C., that depositions

be filed with the Commission at least three days prior to the commencem.ent of the
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hearing. In this instance, the Comntission finds Duke's request to waive the requirement
that deposition transcripts be filed at least three days prior to the commencement of the
hearing to be reasonable. Accordingly, the request for waiver should be granted.

U. SUMMARY OF THE EVIDEI^ICE

A. 5ummaryof the 1'rop,osed Stiyulation

The only issue not resolved by the Stipulation is the proposed residential rate
design which was litigated and is expressly reserved for our determination. A new design

is recorcunended by the Commission's staff and Duke, but opposed by OCC and OPAB.

The city of Cincinnati, pTNC, and the commercial and industrial intervenurs take no

position with respect to this issue (It. Ex. 1 at 5). Pursuant to the 5tipulation, the parties

agree, among other things, that:

(1) Duke will receive a revenue incxease of $16,217,5(k, which
represents a percentage increase of 3.05 percent and is based on
a 8.15 percent rate of return. Duke will not be required to file
the 60-day update filing of actual financial data for the test year

(Jt. Ex.1, at 5 and Stipulation Ex.1).

(2) Duke's revenue distribution, billing determinants, and rates to
be adopted are shown on Exhibit 2 of the Stipulation, and
assume the adoption of the new residential rate design. The
rates also reflect the shift of $6,000,()00 to the residential class,
phased-in over two years, based upon the agreed revenue
requirement and Duke's. updated cost of service study (Id. at 5;

Stipulation Ex. 2).1

(3) Duke will amortize deferred rate case expenses requested for
recovery in its filing in these cases as recommended in the Staff
Report (Id at 6).

(4) Duke will implement new depreciation rates that reflect the
mid-point between Duke's proposed depreciation rates and the
rates proposed in the Staff Report, as shown on Stipulation
Exhibit 5 (Id.).

(5) The allocation of common plant related to the provision of gas
distribution service will be based oa an updated allocation

1 OCC and OFAE object to the characterization of this cost reallocation as a°subsidy/excess' used in the

Stipulation (Id. at 5, foatn4te 6).
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factor of 18.29 percent that excludes the generation plant assets
contributed to Duke by Duke Energy North America, LLC (Id).

(6) Duke will file actual data to support a Rider AMRP ad}'ustment
for the last nine months of 2007. The Rider AMRP revenue
requirement will be modified to include deferred curb-to-meter
expense and riser expense, net of maintertance savings, for
calendar year 2007. Such net deferred expense shall be
capitalized with carrying charges at an annual rate of 5.87
percent, representing the company's long-term debt rate, and
recovered through Rider AMRP, beginning in this filing. Duke
may elect to recover this expense in any annual Rider AMRP
filings, provided that the recovery does not exceed the Rider
A.MRP cumulative residential rate caps. If this deferred
expense causes Duke to exceed the Rider AMRP cuntulative
rate cap in any year, Duke may recover that portion of the
deferred expense that exceeds the rate cap in a subsequent year
as long as the recovery does not exceed the cumulative rate
cap. The new Rider AMRP residential rates are limited on a
cumulative basis as shown on Stipulation fbchibit 4, at 3, and
recoverable pursuant to the Rider AMRP revenue allocation
described in paragraph 9 of the Stipulation. Duke may
implement these rates, effective with the begi.nning of the first
bi22ing cycle following issuance of the Comtnission's order,
adjusted as necessary to permit the company full recovery of
the revenue increase through May 1, 200% subject to refund,
upon Convmission approval (Id. at 6-7). .

(7) Following the implementation of new Rider t1MRP rates, Duke
will file a pre-filing notice and application annually to
implement subsequent adjustments to Rider AMRP, beginrting
in November 2006.2 The annual filing will support the
adjustment to Duke's revenue requirement for any increase to
Rider AMRP. Duke shall continue to make its Rider AMRP
annual filing urttil the effective date of the Conunission's order
in Duke's next base rate case (Id. at 8-9).

2 Although the Stipulation directs Duke to make its annual fitings in Case No. 07-589-GA-AIR each
amxual review sktotrld be filed in a new case to accommodate the operationw efficIencies of flee
Commission's Docketsng information System. These annual review cases will be lmked to the instant
pzoceeding,s, and Duke should serve all partirs to these proceedings with each prefling riotice and
annual AMRP apptication.
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(8) Duke's revenue requirement calculation and Rider AMRP
application filed with the Commission shall include the post-

March 31, 2007 (date certain) original cost and acca.mulated
reserve for depreciation of property associated with the AMRP
program that is used and useful on December 31 of the prior
year in the rendition of service as such property is associated
with the AIvIRP and riser replacement programs, including
capital expenditures for new plant (including but not limited to
new mains, services and risers), adjustments for the retirement
of existing assets, calculated Fost-In-Serv4ce Carrying Charges
("PISCCC") on net plant addit9om.g and related deferred taxes
until included in rates for collection in Rider AMRP, a proper
annual depreciation expense, and any sums of money or
property that Duke may receive to defray the cost of property

associated with the AMRP capital expenditures. The return
assigned to the recovery of all such net capital expenditures
shall be at a pre-tax weighted average cost of capital of 11.7
percent (Id. at 9-11).3

(9) Duke will substantially complete the AMRP by the end of 2019
and will complete the riser replacement program by the end of
2012. Duke will file an application with the Cornmission for
approval to extend the AMRP program if not substantially
completed by the end of 2019 (Id. at 12).

(10) Duke shall maintain its alternative regulation commitments
until the effective date of the Commissiori s order in the
company's next base rate case, except that the incremental
$1,000,000 in funding for weatherization shall be funded
through base rates 4 If, for any reason, Duke does not expend
the $3,000,000 gas weatherization funding amount in any year,
the amount not expended will be carried over to the following
year and added to the annual $3,000,000 funding to be available
for distribution to weatherization projectg during that year. If a
weatherization service provider does not meet its contract
requirements, including its failure to meet deadlines, following

consultation with the Duke Energy Community Partnership
(Collaborative), Duke will reprogram the remaining funding to

-8-

3'!'his rate of neturn is based on a 10.4 percent retnm on eguity.
4 pCC agrees with Duke's incremental $1 million weatherization funding; however. CCC does

not agree that this out-of-test period expenditure should be collected through base rates, and
asserts that this amount should i.nstead be coIlected through a i-ider.
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a different project and/or assign it to another weatherization
service provider so that the funding dollars can be spent
expeditiously and productively (Id. at 12-14). s

(11) The residential rate caps on Stipulation Exhibit 4 apply to Rider

.AMRP. Duke may establish deferrals for the expenses of the
riser replacement program if these expenses cause Duke to
exceed the cumulative rate cap, including a carrying cost of
5.87 percent. The rate caps shall be cumulative rather than
annual caps such that if the rate increase is below the annual
cap in a given year, the unused portion of the cap may be

carried forward to future years but can never exceed the
cumulative cap. If the deferred curb-to-meter expense or the
deferred riser replacement program expense causes Duke to
exceed the cumulative rate cap in any year, then Duke may
recover that portion of the deferred expense that exceeds the
cumulative rate cap in a subsequent year as long as the
recovery does not exceed the cumulative rate cap (Id. at 17).

(12) The parties agree that Duke shall take over ownership of the
curb-to-meter service, including the riser, whenever a new
service line or riser is installed or whenever an existing curb-to-
meter service or riser is replaced. Duke shall file its tariffs in
these cases such that Duke will be responsible for the cost of
initial installation, repair, replacement and maintenance of all
curb-to-meter services, including riseis, except that consumers
sball pay the irniiaal installation costs related to the portion of
service lines in excess of 250 feet. In 2008, Duke will begin
capital,iziutg rather than expensing the costs currently described
as "Customer Owned Service Line Expense." For this purpose,

Duke will submit proposed tariff changes to Staff for review
and approval, with a copy to parties, prior to £iling the revised
sheets with the Conunission. Such capitalized costs shall be
recoverable through Rider AMRP (Id. at 12-14).6

(13) Duke will file, within 60 days of the CoFnntission's final order
in this proceeding, a deployment plan for the company's Utility
of the Future Program for 2008-2009 (Id. at 15-16).

5 The members of the Collaborative inclade Duke personnel and representatives of the (3C.C, Staff, the

Hamilton County Cincrruiati Community Action Ageacy, City of Cincinnnii, and T'WC.

6 Neifher Direct, Intprstate, nor Integrys endorse this provision of the stipulation.
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(14) Duke's base rates do not include any amount for gas storage
carryi.ng costs. On a going forward basis, Duke will recover its
actual gas storage carrying costs through its gas cost recovery
rider (Rider GCR), without reduction to rate base, as shown on
Stipulation Exhibit 1. C.arrying charges associated with the
actual monthly balances of Current Gas in Storage shall be
accrued at a 10 percent annual rate as shown on Stipulation
Exhibit 3. Further, the parties agree that the Commission
should: (a) approve the methodology for the calculation of the
storage carrying costs for inclusion in the GCR rate, as
demonstrated in Stipulation Txhibit 3; (b) find that such an
adjustment to Duke's rates is not an increase in base rates; and
(c) approve recovery of such costs in Duke s next GCR filing
following the Coxnmission's order in this proceeding (Id. at 16-
17).

(15) Duke shall conduct an internal audit of its method and process
for allocating service company charges to Duke by no later than
2009, and shall provide the audit report to Staff and the C]CC
(Id. at 18).

(16) Duke shail continue to use the "Participants Test" as one of the
methods for evaluating its Demand Side Management/Energy
Efficiency programs as appropriate; however, Duke shall
continue to use other cost/benefit tests as the Collaborative
deems appropriate (Id. at 19).

(17) Duke will. implement a pilot program available to the first 5,000
eligible customers. The intent of the pilot program will be to
provide incentives for low-income customers to conserve and
to avoid penalizing low-income customers who wish to stay off
of programs such as the Percentage of Income Payment Plan
(PIPP). Eligible customers shall be non 1'IPP low usage
customers verified at or below 175 percent of the poverty level.
Duke will design a tariff that adjusts the fixed monthly charge
for eligible customers as shown on Stipulation Bxhibit 2. These
rates may be adjusted if the Commission does not approve the
fixed customer charge as shown in Stipulation Exhibit 2. Duke
will develop the details for this program in consultation with
Staff and the parties. Duke shatl evaluate the program after the
first winter heating season to determine, following consultation
with staff and the parties, whether the program should be
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contin.ued to all eligible low-income customers, including
considerations of program demand and cost (Id. at 20).

(18) Duke will convene a working group or collaborative process,
open to interested stakeholders, within 60 days after approval
of the Stipulation, to explore implementing an auction to
supply the standard service offer. Duke will report to the
Commission within one year after approval of this Stipulation,
the findings of the working group or collaborative including
the facts and arguments which support and or oppose
implementation of an auction process. The working group ar
collaborative process shall also review whether the present
allocation of 80 percent of the net revenues from Duke's asset
management agreement should continue to flow to GCR
customers only, or should be changed to flow to GCR
customers and choice customers (Id. at 21-22).

(19) Duke shail. revise its GCR tariff to irnplement a sharing
mechanism for sharing of net revenues from off-system
transactions.7 Such sharing mechanism shall be effective if
Duke does not have an asset management agreement
transferring management responsibility for its gas commodity,
storage and transportation contracts to a third party, and shall
provide for sharing of the net revenues from off-system
transactions to be allocated 80 percent to GCR and choice
customers and 20 percent to Duke shareholders. The revenue
sharing percentage proposed by implementation of the sharing
mechanism in this Stipulation is expressly limited to gas-
related sales transactions, and shall not have precedential value
in establishing the sharing percentages for similar electric sales
transactions by Duke. This sharing mechanism, but not the 80
percent/20 percent revenue allocation, shall be subject to
review in future GCR cases (I& at 21-22) 6

(20) Duke shall meet with Staff and other interested parties to
discuss eliminating customer deposits for PIPP customers and
shall eliminate such deposits if Staff agrees (Id. at 18).

7 Off-system transactions are defined to unciude but are not lirnited to Of:fSystem Sales Transactions,

Capacity Release Transactions, Park Transactions, Loan Trarsactions, Rxchenge Transactians, and any

other similar, but yet unnamed iran.sactions.
8 This paragraph does not change the atiocation contained in the current sharing mecharrism for revenues

received under i}uke's asset management agreement

000094



07-589-GA-AIR,et al. -12-

(21) Duke shall review and fvlly consider the merits of adopting
any new payment plans submitted by any party and, if Duke
elects not to implement such new payment plan, Duke shall
respond to the stakeholder in writing to state the reason for its
decision (Id. at 18).

(22) Duke shaA review its use of payday lenders as authorized
payment stations and will use its best efforts to elirninate the
use of payday lenders as authorized payment stations if other
suitable locations for the payment stations are available in the
same geograpluc area. Duke shall provide a list of all payday
lenders utilized as authorized payment stations to Staff and
other interested parties annually. The annual payday lenders
list is to be provided initially rin May 1, 2008, and on May 7,
each year thereafter (Id. at 18-19).

(23) Duke shall cornmunicate with its customers to educate them
about the differetue between authorized and non-authorized
payment stations. Duke shaIl work with members of the
Collaborative to develop the educational materials and
communication strategy (Id. at 19).

B. Su T= of the Residential Rate Design Issue

This case marks a sea change in the recommendation of the Coanmission's Staff
with respect to the meethod of deternlining a gas utility's residential distribution rate

design. Traditionally, natural gas distribution rates in Ohio have been set by allocating a

relatively small proportion oE the fixed costs to the "custornet" charge, with the remaining
fixed costs recovered through a volumetric component. However, volatile and sustained
increases in the price of natural gas, along with heightened interest in energy conservatim
have called into question long-held raternaking practices for gas companies. In this
proceeding, Staff and Duke advocate the adoption of a modified Straight Fixed Variable
(SFV) residential rate design that allocates most fixed costs of delivering gas to a monthly
flat fee with the remaining fixed costs recovered through a variable or volumetric
component. Under this proposed new "levelized" rate design, Duke's cuixent $6.00
residential customer charge would be eliminated. Instead, residential customers would
pay a flat monthly fee of around $20 to $25, but with a corresponding lower usage
component to recover the remaining fixed distribution costs (Staff Ex. 1, at 30-33, 4648;

Stipulation Ex. 2; Duke Ex. 29 at 6; Tr. I at 87-88, 147-148, 159).

In its initial filings, Duke's proposed residential rate design included a$15.0(I
customer charge with a sales decoupling rider to address an alleged revenue erosion
problem caused by declining average use per customer. The Staff Report noted this
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historical trend, but rejected a sales decoupling rider mechanism in favor of a phased-in
SPV rate design. Staff`s position was subsequently joined by Duke and the new design
was used for calculations in the Stipulation exhibits, but adoption of the proposed rate.
design was expressly reserved for consideration by the Commission (Staff fix. 1, at 30-33,
46-49; Jt. Ex. 1, at 1, 5,19-20).

The levelized rate design is opposed by t)CC and OPAB, both of whom advocate
keeping the current low residential customer charge and high volumetric rates. In the
alternative, they argue that, if a decoupling mechanism is to be adopted, the appropriate
design is a decoupling rider rather than the flat rates recommended by Duke and Staff.
The other parties to these proceedings either have no interest in residential rate design or
chose not to take a position on this issue.

OCC and OPAE first cite the projected overall growth in Duke's residential gas
revenues for 2008-2012 in contending that Duke has no revenue erosion problem because
any revenue loss from declining sales on a per-customer basis will be more than offset by

future increases in Duke's residential customer base (OCC Br. at 53; flCC Ex. 6, at 5-6;
OCC Ex. 12). CCC and OPAE then argue that, in the event the Commission deternaines
there is a revenue erosion problem, the Conrrnission should adopt a sales decoupling rider
to unlink revenue recovery from sales, similar to that stipulated to by Vectren Energy
Delivery of Ohio ("Vectren"). See, In the Matter of the Application of Vectren Energy Detiaery

of Ohio, Inc. for Approval, Pursuant to Section 4929.11, Xevised Code, of a Tariff to Recover

C.onservation Ezyenses and Decoupling Revenues Pursuant to Automatic Adjustment Mechanisrns

andfor Such Accounting Authority as May be Required to Defer Such Expenses and Revenues for

Future Recvnery through Such Adjustment Mechanisrns, Case No. 05-1444-GA-tJNC,
Supplemental Opinion and Order Qune 27, 2007j.

Staff maintains that the evidence of record clearly indicates that Duke's revenue
erosion problem is real and that the levelized rate design is the better way to balance the
utility's desire for recovery of its authorized return with promotion of energy efficiency as
a customer and societal benefit through control of energy bills. Staff notes that nearly six
miIlion doIlazs of the total $34.1 miilion revenue deficiency identified by Duke in this case
is attributable to declining customer usage and cites the decline in per-customer,
residential natural gas consumption, which has been accelerating since the marked pzice.
increases in the winter of 2000/2001. Staff asserts that, as long as the bulk of a utility's
distribution costs are recovered through the volumetric component of base rates, this
decline in per-customer usage threatens the utility's recovery of its ficzed costs of proviciing.
service. Staff contends that the Ievelized rate design best addresses this issue while
simultaneously removing the disincentives to utility-spon.sored energy efficiency
programs that exist with the traditional rate design (Duke Ex. 11, at 3-6,11; Staff Ex. 3, at 3-
5; Tr. I at 214-216; Staff Br. at 6-7).
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Staff points out that the proposed new levelized rate design is a form of decoupling
that breaks strict linkage between utility eamings and customer consumption by
recogliaing that virtually all the costs of gas distribution service are fixed, and the cost to
serve a residential customer is largely the same, regardless of the specific customei's
usage. Duke and Staff contend that it is neither fair nor accurate to characterize this fixed
component as a customer charge because, under Duke's current rate design, the customer
charge is set at an artificially low level that only minimally compensates the company for
its fixed costs of providing gas service (Duke Ex. 29, at b; Tr. I at 159; Staff Br. at 6-8; ).

Staff and Duke argue that, since the costs of providing gas distribution service are
almost exclusively fixed, the proposed rate design wili more closely match costs and
revenues, thereby giving customers more accurate and timely pricing signals. They also
contend that spreading the recovery of fixed costs more everily over the entire year will
help to reduce winter heating bills. Staff and Duke allege that customer incentives to
conserve energy will remain strong because 75 to 80 percent of each customer's total bill is
the cost of the gas itself (Staff Ex. 3, at 3-5;'fr. I at 159,214-216; Tr. II at 91-93).

Finally, Staff and Duke suggest that a strict mabching of f`ixed rates with fixed costs
would result in a $30.00 fixed residential distribution charge. However, because the
proposed rate design is a significant departure from current rates, the Stipulation proposes
to phase-in the new design over two years, using a lower fixed charge of $20.25 in year
one, and $25.33 in year two. In addition, the remaining variable base rate component
contains two usage tiers in an effort to minim;7e impacts on low-use residential customers,
since average and larger usage residential customers will either benefit or be unaffected by
the levelized rate design proposal (jt. Ex.1, at Ex. 2; Tr. I at 55, 87-58,147-148).

OCC and ©PAS counter that the stipulated rate design proposal amounts to a huge
jump in the fixed monthly customer charge and violates a 30-year rate-making principle of
gradualisrn. Moreover, they aIlege, it would violate the state policy to promote energy
efficiency under Sectlon 4929.02, Revised Code, because the proposed rate design sends an
anti-conservation price signal to consumers, penalizes customers who have invested in
energy efficiency by extending the payback period, and takes away the consumers' ability
to control their energy bills. In addition, they assert that the levelized rate design is
regressive towards low-use customers, and transfers wealth from low-income customers
to high-use customers who are predominantly high-income customers (OCC Br. at 17-35,

46-55, 75-76).

Staff and Duke contend that under the proposed new rate design, high-use
customers will benefit relative to low-use customers, and cite an analysis of PIPP
customers to support the proposition that most low-income customers will actually benefit
from this change. According to Duke witness Paul G. 5mith, the PIPP customer data
indicated that the average PIPP customer consumes approximately 1,000 ccf per year, or
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approximately 25 percent more than the average non-PIPP customer and, therefore,
levelized rates will actually reduce the annual cost for the average PIPP customer, and the
cost of the PIPP program (Duke Ex. 29, at 11-12). Duke and Staff argue that if PIPP
customer usage is representative of all of Duke's low-income customers, then most of
Duke's low-income ratepayers will actually benefit from this policy change. In addition,
they note any adverse impact of the levelized rate design wi11 be mitigated by the new
low-income/low-use pilot program included in the Stipulation. This program provides a
credit to offset the higher fixed monthly charge for the first 5,000 non-PIPP, low-use
customers verified at or below 175 percent of the federal poverty level. (Duke Br. at 17-35,
48.55, 75-76).

OCC and OPAE insist that the levelized rates will harm low-income customers and
that the PIPP customer data is not indicative of other Duke low-income customers, but
offered no data to support this contention (OCC Br. at 46-53; OPAE Br. at 4, 8).

III. DISCUSSION AND CONCLUSION

A. Considera6on of the Sti,pulation

Rule 49ti1-1$0, O.A.C., authorizes parties to Commission proceedings to enter into
a stipulation. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. See Cm9sumers' Counsel v. Pub. llfit. Comm., 64 Ohio St.3d

123, at 125 (1992), citing Akron v. Pub. i.Itil. Comm., 55 Ohio St.2d 155 (1978). This concept is
particularly valid where the stipulation is unopposed by any party and resolves all or
most of the issues presented in the proceeding in which it is offered.

In considering the reasonableness of a stipulation, the Coznmission has used the
follcrwing criteria:

(a) Is the settlement a prociuct of serious bargaining among
capable, knowledgeable parties?

(b) Does the settlement, as a package, benefit ratepayers and the
public interest?

(c) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Ccrosumers of Ohio Power Co. v. Pub. tltil. Comm., 68 Ohio St.3d 559 (1994) (citing
Consumers' Counsel, supra, at 126). The court stated in that case that the Conuni.ssion rnay
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place substantial weight on the term.s of a stipulation, even though the stipulation does not
bind the Commission (1d.).

The Conimis.cion finds that the Stipulation filed in these cases appears to be the

product of serious bargaining among capable, knowledgeable parties. The signatory
parties represent a wide diversity of interests including the utility, residential consumers,
low-income residential consumers, commercial and industrial consumers, and Staff.

Further, we note that the signatory parties routinely participate in complex Commission
proceedings and that counsel for the signatory parties have extensive experience
practicing before the Commission in utility matters.

The Stipulation also meets the second criterion. As a package, the Stipulation
advances the public interest by resolving all issues raised, except as to residential revenue
design, thereby avoiding extensive litigation. While the Stipulation includes a general rate
increase of approximately three percent across all customer classes, that increase will allow
the company an opportunity to recover its expenses. As for the new AMRP, which now
includes riser replacement and company ownership of certain customer service lines, the
Stipulation continues the mechanism established for the parties and the Commission to
evaluate the reasonableness of the expenses incurred on a consistent, regular basis during
the program until another base rate application is filed by Duke. We conclude that the
continuance of the main replacement pzogram, the initiation of the riser replacement
prograrn and Duke's ownership of customer service lin.es advances the public interest and

safety. As with the previous program, the new AMRI° and riser replacement program
does not sanction cost recovery of any or all yet-to-be-incurred costs and does institute
caps on future recovery. The Stipulation also continues the process under which each
year's AMRP and riser replacement expenses can be evaluated for the next AMRP rider,

while also addressing questions related to over-recovery and treatment of cost savings:
We note that the accounting provisions adopted to facilitate the new AMRP program and
the riser replacement program cease at the completion of eaclt program. The Conunission
further notes that the Stipulation provides for the continuation of the weatherization
program and a pilot program for 1bw income customers.

Regarding company ownership of certain customex service lines, Duke should,

upon the request of the customer, work with the customer as to location, relocation, and,
manner of installation of the service line, to the extent feasible under the gas pipeline
safety regulations, Duke's tariff, and Duke's procedures.

Finally, the Stipulation meets the third criterion because it does not violate any

important regulatory principle or practice. Indeed, the Stipulation provides a resolution
for Duke to economically continue the AMRP and to initiate the riser replacement
program facilitating gas system safety and reliability irnprovements.
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On March 14, 2008, Duke moved for waiver of the requirement to file an update of
the partially forecasted income statement and any variances for the test year, pursuant to
Rule 4901-7-01, Appendix A, Chapter II(A)(5)(d), O.A.C. Duke notes that, as part of the
Stipulation, the parties negotiated a revenue increase and further agreed to recommend
that Duke be allowed to forgo the requirement of filing actual financial data for the test
year (Jt. Ex. 1, at 5, footnote 5).

The Comntission finds that the Stipulation filed in these matters is in the public
interest and represents a reasonable clisposition of afI but one of the issues raised in these
proceedings. We will, therefore, adopt the Stipulation in its entirety and grant Duke's
motion for a waiver of the requirement to file an updated income statement in accordance
with Rule 4901-7-01, Appendix A, Chapter iI(A)(5)(d), O.A.C.

B. Consideration of the Residential Rate Design

The Cornmission first notes that there is no disagreement in this case that Duke's
residential rates need to go up in order to cover I?uke's prudently incurred costs to
provide service. There is also no dispute in this case as to the amount of the increase in
revenues needed to allow Duke to earn a fair rate of return on its investment. In addition
to an overall increase in revenue of 3.1 percent, the settlement before us provides for the
assignation of $6 million in costs from commercial and industrial customers to the
residential class. This reallocation reduces a pre-existing subsidy of residential customers
by conunercial and industrial customers. Thus, the parties have already agreed that
residential customers, as a class, will pay an increase of 11.9 percent during the first year
and 141 percent in the second year for the distribution portion of each residential
customer's bill.

.... _, _.
The only issue left to the Commission is the design of the rates Duke should bill

residential customers to collect the revenues agreed to in the settiement. We agree with
Staff that the tizne has come to re-think traditional natural gas rate design. Conditions in
the natural gas industry have changed markedly in the past several years. The natural gas
market is now characterized by volatile and sustained price inereases, causing customers
to increase their efforts to conserve gas. The evidence of record clearly documents the
declining sales-per-customer trend over the decades. In fact, more than 15 percent of
Duke's revenue deficiency in this rate case is attributable to declining customer usage, a
trend which is not just continuing, but is also accelerating (Duke Ex.11, at 3-6, 11; Staff Ex.
3, at 3-5; Tr. I at 214-216; Staff Br. at 7). Under traditional rate desigrn, the ability of a
company to recover its fixed costs of providing service hinges in large part on its actual
sales, even though the company's costs remain fairly constant regardless of how much gas
is sold. Thus, a negative trend in sales has a corresponding negative effect on the utility's
ongoing financial stability, its ability to attract new capital to invest in its network, and its
incentive to encourage energy efficiency and conservation.
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The Commission, therefore, concludes that a rate design which separates or
"decouples" a gas company's recovery of its cost of delivering the gas from the amount of
gas customers actually consume is necessary to align the new market realities with
important regulatory objectives. We believe it is in the interest of a11 customers that Duke
has adequate and stable revenues to pay for the costs of its operations and capital and to
ensure the continued provision of safe and reliable service. We further believe that there is
a societal benefit to removing from rate design the current built-in incentive to increase gas
sales. A rate design that prevents a company from embracing energy conservation efforts
is not in the public interest. Duke s comrnitment to provide $3 million for weatherization
projects under the Stipulation is critical to our decision in this case (Jt. Ex. 1, at 12-14).
Indeed, the Commission notes that a commitment to conservation initiatives will be an
important factor in any future decision to adopt a decoupling mechanism. The
Commission encourages Duke to review and further enhance its weatherization and
conservation program offerings. As one part of this review, Duke should adopt the
objective to make cost-effective weatherization and conservation programs available to all
low-income consumers and to ramp up such programs as rapidly as reasonably
practicable.

Having determined that a new decoupling rate design is appropriate, we must
decide the better choice of two rnethods; a levelized rate design,, which recovers most fixed
costs up front in a flat monthly fee, or a decoupling rider, which maintains a lower
customer charge and allows the company to offset lower sales through an adjustable rider.

On balance, the Commission finds the levelized rate design advocated by Duke and
Staff to be preferable to a decoupling rider. Both methods would address revenue and
earnings stability issues in that the fixed costs of delivering gas to the home will be
recovered regardless of consumption. Each would also remove any disincentive by the
company to promote conservation and energy efficiency. The levelized rate design,
however, has the added benefit of producing more stable customer bills throughout all
seasons because fixed costs will be recovered evenly throughout the year. In contrast,
with a decoupling rider, as favored by t)CC, customers would still pay a higher portion of
their fixed costs during the heating season when tYheir bills are already the highest, and the
rates would be less predictable since they could be adjusted each year to make up for
lower-than-expected sales.

A levelized rate design also has the advantage of being easier for customers to
understand. Customers will transparentIy see most of the costs that do not vary with
usage recovered through a flat monthly fee. Customers are accustomed to fixed monthly
bills for num;erous other services, such as telephone, water, trash, inbernet, and cable
services. A decoupling rider, on the other hand, is much more complicated and harder to
explain to customers. It is difficult for customers to understand why they have to pay
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more through a decoupling rider if they worked hard to reduce their usage; the
appearance is that the company is penalizing them for their conservation efforts.

The Conunission also believes that a levelized rate design sends better price signals
to consumers. The rate for delivering the gas to the home is only about 20 to 25 percent of
the total bill. The largest portion of the bill, the other 75 to 80 percent, is for the gas that
the customer uses. This commodity portion, the cost of the actual gas used, is the biggest
dsiver of the amount of a customer's bill. Therefore, gas usage will still have the biggest
influence on the price signals received by the cust.omer when making gas consumption
decisions, and customers will ati.ll receive the benefits of any conservation efforts in which
they engage. While we acknowledge that there will be a modest increase in the payback
period for customer-initiated energy conservation measures with a levelized rate design,
this result is counterbalanced by the fact that the difference in the payback period is a
direct result of inequities within the existing rate design that cause higher use customers to
pay more of their fair share of the fixed costs than low-use customers.

The levelized rate design also promotes the regulatory objective of providing a
more equitable cost a}location among customers regardless of usage. It fairly apportions
the fixed costs of service, which do not change with usage, among all customers, so that
everyone pays his or her fair share. Cu •tomers who use more energy for reasons beyond
their control, such as abnormal weather, large number of persons sharing a household, or
older housing stock, will no longer have to pay their own fair share plus someone else's

fair shaxe of the costs.

We recognize that, with this change to rate design, as with any change, there will be
some customers who will be better off and some customers who will be worse off, as
compared with the existing rate design. The levelized rate design will impact low usage
customers more, since they have not been paying the entirety of their fixed costs under the
existing rate design. Higher use customers who have been overpaying their fixed costs
will actually experience a rate reduction. Average_users will see only the impact of the
increase agreed to by the parties; they will see no additional impact as a result of the
Commission choosing the levelized rate design.

The Commission is sensitive to the impact• of any rate increase on customers,
especially during these tough econornic times. We believe that the new Ievelized rate
design best corrects the traditional design inequities while mitigating the impact of the
new rates on residential customers by maintaining a volumetric component to the rates, by
phasing in the increase over a two-year period, and by not reflecting the full extent of
Duke's fixed costs in the proposed fixed charge. Still, we are concerned with the impact
on low-income, low-use customers. Thus, crucial to our decision to adopt Duke and StafYs
proposed rate design is the T'ilot Low Income Program aimed at helping low-income, low-
use customers pay their bills. This new program wi]I provide a four-dol.tar, monthly
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discount to cushion much of the impact on qualifying customers. To ensure that this
discount is available to as many customers as possible, we direct that Duke expand this
pilot program to include up to 10,000 custjomers, instead of the 5,000 customers specified
in the Stipulation. Pursuant to the terms of the stipulation, Duke, in consultation with staff
and the parties, shaI1 establish eligibility qua3ifications for this program by first
determining and setting the maximum low usage volume projected to result in the
inelusion of 10,000 low-income customers who have previously been defined by the
stipulation to be those at or below 175 percent of the poverty level. The Commission
expects that Duke will promote this program such that to the fullest extent practicable the
program is fully enrolled with 10,000 customers. Following the end of the pilot program,
the Commission will evaluate the program for its effectiveness in addressing our concerns
relative to the impact on low-use, low-income customers.

We are also concerned about the immediate impact of implementing the levelized
rate design during the summer months when overall consumption is lowest. For the
average customer, the new rate design will result in lower bills in the winter, but higher
bills in the summer. Our conce.rn is that the fixed charge increase may not be antidpated
by customers who have budgeted for the traditional lower fixed charge during the low
usage summer months. To mitigate this impact, we are directing that, from the initial bills
resulting from this order through bills covering the period ending September 30, 2008, the
fixed charge be set at $15.00, consistent with Duke's original proposal. The corresponding
volumetric rate for those months should also be adjusted to compensate for any revenue
shortfall that this adjustment in the fixed charge will cause. Thereafter, rates will be as
proposed in the Stipulation. We believe this additional phase-in of the new residential
rate structure will give customers a further opportunity to adapt to this change, including
the benefits of the budget billing option.

C. Rate Determinants:

1. Rate Base

The value of Duke's property used and useful in the rendition of natural gas
services as of the December 31, 2007, is not less than $649,964,874, as stipulated by the
parties Qt. Ex.1, at Schedule A-1).

The Commission finds the rate base of $649,964,874, as provided in the Stipulation,
to be reasonable and proper based on the evidence presented in these matters.
Accordingly, the Commission adopts the valuation of $649,964,874 as the rate base for
purposes of this proceeding.
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2. CReratingI Rme:

In accordance with the proposed Stipulation, the parties agree that Duke's
operating revenue is $597,573,805 and that the net operating income is $43,274,872 for the
12 months ended December 31, 2007 (Jt. Ex.1, at Schedule A-1). The Commission finds the
operating revenue and net operating income, as provided in the Stipulation, to be
reasonable and proper based on the evidence presented in these matters. The Conamission
will, therefore, adopt these figures for purposes of these proceedings.

3. Rate of Return and Autho ed Increase:

As stipulated by the signatory parties, under its present rates, Duke's net operating
income is $43,274,872. Applying this amount to the rate base of $649,964,874 results in a
rate of return of 6.66 percent. Such a rate of return is insufficient to provide Duke with
reasonable compensation for the gas service it renders to customers. Accordingly, the
signatory parties have agreed that Duke should be authorized to increase its revenues by
$18,217,566, an increase of approximately 3.05 percent above current annual revenues.
This would result in an overall rate of returrc of 8.45 percent, which the Com.mission finds
to be reasonable.

4. Rates and T riffs:

Duke is directed to file a proposed customer notice. Duke is further authorized to
cancel and withdraw its present tariffs governing service to customers affected by these
applications and to file tariffs consistent in alI respects with the discussion and findings set
forth herein for the Commission s consideration. The approved tariffs will be effective for
alI services rendered after the effective date of the tariffs.

FIIt117I,IQGS OF FACT:

(1) On June 18, 2007, Duke filed notice of its intent to file an
application to increase its rates. In that notice, the company
also requested a test year beginning January 1; 2007, and
ending December 31, 2007, with a date certain of March 31,

2007.

(2) By entry issued July 11, 2007, the Comrrlission approved
Duke's request to establish the test period of January 1, 2007,
through December 31, 2007, for the rate increase proposal and a
date certain of March 31, 2007.

(3) Duke filed its rate increase application on July 18, 2007. On
July 18, 2007, Duke also separately filed requests for approval
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of an alternative rate plan, docketed at Case No. 07,590-CA-
ALT, and for approval of changes in accounting methods,
docketed at Case No. 07-591-GA-AAM.

(4) By entry dated Septeinber 5, 2007, the Commission found that
Duke's rate increase and alternative rate plan applications
complied with the requirements of Section 4909.18, Revised
Code, and Rule 4901:1-19-W, O.A.C.

(5) The Commission accepted Duke's rate increase application for
filing as of July 18, 2007.

(&) OEG, Kroger, Interstate, the city of Cancinnatt OCC, PWC,
Integrys, Direct, Stand and OFAE each requested, and was
granted, intervention in these proceedings.

(7) Objections to the staff report were filed by Duke, PWC, OEG,
OPAE, OCC, and, jointly, by Integrys and Direct.

(8) Duke published notice of its applications and the hearings and
filed the required proofs of publication on February 11,
Febraary 25, and March 12, 2008.

(9) The staff of the Commission and the financial auditor filed their
respective reports of investigation on December 20, 200"f.

(10) On )anuary 25, 2008 a prehearing conference was held, as
required by Section 4909,19, Revised Code.

(11) Two local public hearings were held in Cincinnati, Ohio, on
February 25, 2008, and another local public hearing was held in
Mason, Ohio, on March 11, 2008, in accordance with Section
4903.083, Revised Code. At the Cincin:natt hearings a total of 27
witnesses gave testimony and four witnesses gave testiEnony at
the Mason hearing.

(12) On February 28, 2008, a Stipulation was filed by all the parties
to this proceeding resolving all the issues presented in these
matters, except rate design.

(13) The evidentiary hearing commenced as scheduled on February
26, 2008, was continued until February 28, 2008, and
reconvened on March 5, 2008. At the evidentiary hearing,
Duke and staff each presented one witness in support of the
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Stipulation. In regard to the one litigated issue, rate design,
Duke presented four witnesses, OCC presented two witnesses
and staff presented one witness.

(14) The Stipulation is the product of serious bargaining between
knowledgeable parties, benefits ratepayers, advances the public
interest, and does not violate any important reguiatory
principles or practices.

(15) The value of all of the company's jurisdictional property used
and useful for the rendition of natural gas service to customers
affected by this application, determined in accordanee with
Section 4909.15, Revised Code, is not less than $649,964,874.

(16) Under its existing rates, Duke's net operating revenue is
$43,274,872, under its existing rates. This net annual revenue of
$43,274,872, when applied to a rate base of $649,964,874, results
in a rate of return of 6.66 percent.

(17) A rate of return of 6.66 percent is insufficient to provide Duke
reasonable compensation for the service it provides.

(18) A rate of retum of 8.45 percent is fair and reasonal>le, under the
circumstances presented in these cases, and is sufficient to
provide the company just compensation and return on the
value of its property u,sed and useful in furnishing natural gas
service to its customers.

(19) A rate of return of 8.45 percent applied to the rate base of
$649,964,874 will result in allowable net operating income of
$54,922,032.

(20) The allowable gross annual revenue to which the company is
entitled for purposes of this proceeding is $615,791,371.

CONCI.[Ja[ONS ©F LAW:

(1) Duke's application for a rate increase was filed pursuant to,
and this Convnission has jurisdiction of the application
pursuant to, the provisions of Sections 4909.17, 4909.18, and
4909.19, Revised Code. The application complies with the
requirements of these statutes.
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(2) Staff and Blue Ridge conducted investigations of the
application, filed their respective reports, and served copies of
the Staff Report on interested persons in accordance with the
requirements of Section 4909.19, Revised Code.

(3) The hearings, and notice thereof, complied with the
requirements of Sections 4909.19 and 4903.083, Revised Code.

(4) The Stipulation is the product of serious bargaining between
knowledgeable parties, benefits ratepayers, advances the public
interest, and does not violate any important regulatory
priruiples or practices. The Stipulation submitted lsy the
parties is reasonable and shall be adopted in its entirety.

(5) Duke's existing rates and charges for gas service are
insufficient to provide Duke with adequate net arniual
compensation and return on its property used and useful in the
provision of natural gas service.

(6) A rate of return of 8.45 percent is fair and reasonable under the
circumstances of this case and is sufficient to provide Duke just
compe.nsation and return on its property used and useful in the
provision of gas service to its customers.

(7) Duke should be authorized to cancel and withdraw its present
tarif€s goverrrning service to customers affected by these
applications and to file tariffs consistent in all respects with the
discussion and findings set forth herein.

(8) The levelized rate design, as modified herein, is a reasonable
resolution to address Duke's deciining sales volumes per
custorner, altow Duke the opportunity to collect the revenue
requirement established in this rate case proceeding and
encourage Duke's participation in cmkomer energy
conservation programs.

ORDER:

It is, therefore,

ORDERED, That Duke's request for a protective order in regards to Attachment
MGS-1 is granted for 18 months from the date this order is issued. It is, further,
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ORDERED, That Duke's request for leave to file depositions less than three days
prior to the cornmencement of the evidentiary hearing is granted. It is, further,

ORDERED, That the Stipulation filed on February 28, 2008 is approved in its

entirety. It is, further,

ORDERED, That Duke's request for a waiver of the requirement to File an updated
income statement, pursuant to Rule 4901-7-01, Appendix A, Chapter II(A)(5)(d), O.A.C., is
granted. It is, further,

ORDERED, Tliat Duke iunplement the levelized rate design for its residential
customers as discussed in this order. It is, further,

ORDERED, That Duke's applications to increase its rates and charges for gas
service, to implement an alternative rate plan and to modify accounting methods are
granted to the extent provided in this opinion and order. It is, further,

ORDERED, That Duke is authorized to cancel and withdraw its present tariffs
governing gas service to customers affected by these applications and to file new tariffs
consistent with the discussion and findings as set forth in this order. Upon receipt of four
complete copies of tariffs conforming to this opinion and order, the Commission will
review and consider approval of the proposed tariffs by entry. It is, further,
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ORDERED, That a copy of this order be served upon aIl interested persons of
record.

THE PUBLIC UT94ITIFS CO141MISSTON OF OHIO

Alan R. Schriber; Chairman

.CmMsa. :^/.►4^
o rd d ^.e.^.l•^rTw,^y

^ Paul A. Centolella

RNiB/GNSJvrm

Enter in. the journal

^tAy

^^,^, G ^ ^.,^1

ReneL& J. jenkins
Secretary

.

3 r?.^^4 -4r
Chefyl L. Roberto

000109



BEFORE

T'HE PUBLIC UTILI'TiES COMIvfI.SSdON OF OHIO

In the Matter of the App#ication of Duke )
Energy Ohio, Inc. for an Increase in Rates. ) Case No. 07-589-GA-AIR

In the Matter of the Application of Duke
Hnergy Ohio, Inc, for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

Case No. 07-590-GA-ALT

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval to Change
Accounting Methods.

Case No. 07-591-GA AAM

CONCLTRRiNG OPMON OF
CI-IAIRMAN ALAN It. SCHRIBER

The straight fixed variable (SPV) option proposed by the FUCO Staff and adopted
here today appropriately speaks to two significant issues. One is the potential impact on
low income customers and the other is the desired effect that the Order shall have upon
conservat9on

The latter consideration is paramount. As we acknowledge that there are serious
energy issues, we strive to promote and adopt advanced and renewable energy sources.
While these are necessary and important pursuits, I believe that conservation is the most
important mcasure of a]I. Nothing is less costly or more effective than simply reducing
consumption. As time goes by, I trust that we will expend many resources adopting
conservation measures on "both sides of the meter".

What we are attempting to do today is to provide appropriate incentives, through a
rational priring schente, to encourage a reduction in the consumption of natural gas. By
"rational", I mean a balanced approach that penalizes neither those whom have already
squeezed the last cubic foot of natural gas from their budget, nor those whom might be
inclined to "over-conaerve".

The proposed SFV option achieves the optimum balance because it segregates fixed
costs from those costs that are within the control ofthe consumer. In coantxast, the current
pricing sc.heme assigns all costs- fixed and variable - to the level of usage. The inherent
danger with the current system is that consumers might be led to believe that the more they
cut back, the more they save. This is true to a point. The point happens tv be that of
dintiuvshing returns; over conservation takes place when the fixed wsta of providing the
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service are no longer covered with revenue. This inevitably leads to a rate case and higher
rates. lft other words, if usage-sensitive rates are assigned to fixed costs, and if usage falls
below a certain point, then fixed costs do not get covered. It is then time for a rate case:
what has the consumer saved?

If the solution is appropriate price signals, then prices must be associated with the
volume of gas alone. In contrast, under the current pricing scheme, the gas company has no
incentive to encourage conservation because those same usage sensitive rates might flow
through to fixed costs as consumption grows, much to the utility's advantage. Under the
SFV, the fixed costs are covered and the company makes no money on the gas commodity.
Therefore, the company might achmlly promote conservation more aggressively.

One alternative to the old conventional method is a decoupling rider mechanism. In
this case, Homeowner A who has already squeezed the last cubic foot of un-needed gas
from his home via conservation oriented expenditures is discrimin<lted against. This results
from the make-whole provision that accrues to the utility when Homeowner B begins to
pare down consumption. In other words, as B's meter begins to spin slower, so too do the
company's revenues. Homeowner A will be compelled to make up some share of the
shortfall, notwithstanding the fact that Homeowner A can cut back consumption no further.

Finally, those who argue that inadequate price signals are the biggest issue need only
look at the impact of budget billing. What signat is being sent when the bill each month is
the same regardless of consumption? Yet, is anyone recommending the elimination of
budgetbill.ing?

The other issue in play is that of the income effect of the SFV methodology. One can
conclude that consumers of greater amounts of gas will see their bills fall while those at the
low end will see theirs rise. This does not mean that the burden will fall disproportionately
on low-income consuaners. There is record testimony that suggests that low-income
consumers, i.e., PIPP customers consume more on average per year than others. Clearly,
PII'P customers are protected. Furthermore, while one can play freely with percentages, the
nominal dollar increases due to the rate restructuring is quite small. As a precaution,
however, the Commission is modifying the stipulation to provide a four dollar credit to ten
thousand non-PII'P customers as opposed to five thousand provided for in the stipulation.

000111



Concurring Opinion of Chairman Alan R. Schriber

Case No. 07-589-GA-AIR et al.
Page -3-

All told, it is important that we arrive at a decisicm as expeditiously as possible. I
believe that over the years the lesson to be leamed is that we can never know with one
hundred percent certainty all of the facts and all of the possible outcomes. This is precisely
why the law has provided this Comm.ission with the ability to react to adverse outcomes
should they arise. This is the ultimate consumer protection.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke )
Energy Ohio, lrLC. for an Increase in Rates. ) Case No. 07-589-GA-AIR

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

Case No. 07-590-GA-ALT

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval to Change
Accounting Methods.

Case No. 07-591-GA-AAM

OPINION OF COMML55IONER PAUL A . CENTOLELLA
CONCURRING IN PART AND DISSENTING IN PART

The majority concludes that the current residential rate design has a negative
impact on the ability of Duke Energy Ohio (hereafter "Duke", "the Company", or "the
utility") to maintain financial stability, attract new capital, and on its incentive to
encourage energy efficiency and coriservation. And, the majority detennines that it is
necessary to decouple the utility's recovery of fixed costs frorn its volumetric sales. I
concur with the majority in these conclusions and on issues other than residential rate
design. I dissent from the majority regarding how to transition toward a residential rate
design which decouples the recovery of fixed costs from volumetric rates.

Having determined that a new decoupling rate design is appropriate, the
Comniission must decide two questions. First, we must decide the better choice between
two decoupiing methods: a straight fixed variable {SFV) rate design, which recovers fixed
costs in a flat monthly customer charge, or a decoupling adjustment, which allows the
company to recover the same fixed cost revenue requirement with a lower customer
charge bv adjusting subsequent year rates to true up revenues received from volumetric
charges. Second, in the event the Commission finds the SFV rate design preferable, the
Comniission shauld consider how to transition to a rate design which is significantly
different from the rate structures that have formed the basis of consumer expectations.

Over the long-term, moving in the direction of a 5FV rate design is preferable to
keeping a modest customer charge and relying entirely on a decoupling adjustment. Both
methods will address revenue and earnings stability issues in that the fixed costs of
delivering gas to the home will be recovered irrespective of consumption. When fully
implemented, each will remove any disincentive by the Company to promote conservation
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and energy efficiency. And, both methods can be implemented in a straight forward

manner and, if appropriately designed, easily explained to consumers as a deliberate or
more gradual transition toward recovering fixed costs through a customer charge.
However, as the ultimate objective, significant movement toward a fixed variable rate
design is consistent with developing a more efficient rate structure. Efficient rate design
seeks to align price elastic rate elements more closely to marginal costs, while recovering a
larger portion of any residual revenue requirements through comparatively price inelastic
charges. Experience shows that there is a significant price response to increases in
volumetric charges, as evidenced by the recent steep reductions in average per customer
consumption as gas costs inereased. Given that customer charges are paid to provide
access to gas service, it is reasonable to expect comparatively less price response with
respect to increases in the customer charge. Over the long-term, this supports significant
movement toward a SFV rate design in which a larger portion of the company's fixed cost
revenue requirements is recovered through the customer charge.

AdditionaEly, the SFV rate design will reduce the month-to-month variation in
customer bills as fixed costs will be recovered evenly throughout the year, making it easier
for customers to deal with high winter heating bills. While decoupling adjustments are
not dffficult to implement, a SFV rate design, when fully implemented, will remove the
need for any additional administrative proceedings to review decoupling adjustments.

Consumers have made investment decisions based on expectations regarding
natural gas pricing and fairness compels us to move at a measured pace when making
fundamental ehanges in rate design. For this reason, the Commission should carefully
consider the appropriate transition path.

On the question of how to transition to a fixed charge rate design, Duke and the
Staff have proposed a modified SFV rate design in which the customer charge would be

set at $20.25 per biU in year one and $2..i.33 per bilill in year two. Fully implementing a SFV
rate design would require a customer charge in excess of $30 per residential consumer bill.

Duke and the Staff also proposed and the Commission has expanded a"Pilot Low Income
Firogram" that would provide some low income ronsumers a discount to cushion the
impact of the change in rate design.

In my view, the pace of the transition in this case is more rapid than should be
selected given the consumer expectations created by long-standing rate design practices
and the recovery of fixed costs should be fully decoupled from sales volumes during the
transition.

The pace of the transition proposed in the stipulation could send the wrong
message to consumers with respect to energy conservation. Consumers who have made
efficiency investments and reduced their consumption could see a significant increase in
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the regulated portion of their bill4, w11ile their neighbors who have implemented no
energy efficiency measures and aze high use customers wil] see the regulated portion of
their gas bills decline by similar amounts. Given rising gas conunodity costs, increasing
dependence on foreign sources of gas supply, and the likely adoption of limits on
greenhouse gas emissions from the burning of fossil fuels, encouraging the adoption of
cost effective energy efficiency measures should be among our highest priorities. A more
gradual transition to a SFV rate design would minimize near term biIl increases for low
use consumers recognizing the investments that many of these consumers have znade to
reduce their gas usage, allow consumers to capture a greater portion of the expected
benefits of such investments, and avoid the appearance that the Commission is rewarding
Ivgh use by lowering the gas bills of high use customers.

Second, during the period covered by this Order, the modified 5FV approach will
not fully decouple recovery of the Company's fixed costs from sales volumes. A modest
three percent reduction in sales during the first year would represent a loss to Duke of the
opportunity to recover more than a miUion dollars of its fixed costs.

To address these concerns, I would reach the follow g r

Finst, the recommendation of the Staff and Company should be modified to reduce
the year one customer charge for all residential consumers to $16.25 per residential bill and
establish the base level of the year two customer charge for all residential consumers at
$21.33.

Second, consistent with the majority opinion, the Company should review and
further enhance its weatherization and conservation program offerings. As one part of
this review,Buke should adopt the oisjective of making cost-effective weatherization and
conservation programs available to all low income consumers and to ramp up programs to
facilitate implementation of all such measures as rapidly. as reasonably practicable. Low
income consumers often face difficult choices between, paying their energy bilLs and
meeting other essential needs, yet may be acnong the last to be able to take advantage of
cost-effective energy efficiency investments. Consumers who struggle to make ends meet
often find it difficult to pay for the initial cost of efficiency measures. And, many low
income consumers live in rental housing with landlords who have little incentive to install
efficiency measures that would reduce their tenants' utility bills.

Third, in conjunction with filing a proposal for approval of significantly expanded
energy efficiency programs and recovery of the costs of such programs, I would invite the
Company to propose an interim decoupling adjustment. This adjustment should be
structured to adjust the second and subsequent year base customer charge of $21.33 for the
difference, on a per customer bill basis, between the portion of the Company's fixed cost
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residential revenue requirement that is allocated to volumetric rates and the revenues
recovered for such fixed costs through volumetric rates at weather normalized sales levels.

To meet the energy challenges of the 21gt Century, Ohio will need to greatly
improve the efficiency with which we use all forms of energy including natural gas.
Efficient price signals will be an important, but not sufficient, element in this
transformation. Our increasing knowledge of behavioral economics and experience with
utility energy efficiency programs has shown that utility efficiency programs can produce
significant net economic benefits. Tlie Commission needs to encourage the cost-effective
expansion of such programs. And, we should not wait through the completion of a multi-
year transition to a SFV rate design before doing so in full measure.

^â,,^^^^
au1 A. Centolella, Conunissioner
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