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MEMORANDUM IN OPPOSITION TO RECONSIDERATION

“A motion for reconsideration * * * ghall not constitute a reargument of the case * * *.”
State ex rel. Gross v. Indus. Comm'n of Ohio, 115 Ohio 5t.3d 249, 2007-Ohic-4916, § 78
(O’Connor, J., dissenting, and quoting Sup. Ct. Prac.R. XI, §1(A)). The State’s reconsideration
motion is not merely a rcargument of its case, but is lilerally a re-reargument thereof, and should
be denied.

The reconsideration motion itself ohserves thal the Statc argued in its merit brief that
reversal was not required cven if this Court ruled against the State on the Fourth Amendment
issuc presented by this case. Motion for Reconsideration, p. 1. This facl alone is suflicient basis
to deny reconsideration, under the plain language of the Court’s reconsideration rule.

But the State also explicitly argued the very same point at oral argument, and-
demonstrating that the State had the Court’s attention at that moment—there was a clarifying
question posed by Justice Pfeifer regarding the matter. See Sept. 15, 2009, Oral Argument, at

31:17-33:30, www.ohiochannel.org/media_archives/supremc_court/media.cfm?file 1d=122113.

The motion for reconsideration is merely a third attempt to argue this claim, and the filing
thereof does not comport with the letter or spirit of Rule XL
For the forcgoing rcasons, Mr. Smith respectfully asks thi-_s. Court to deny the State’s
motion for reconsideration. |
Respectfully submitted,
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