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1. STATF,MF.NT OF FACTS

Both Mandamus and the Ohio Public Records Act provide a method of redress for

citizens against illegal actions by their government. This case arose because of the illegal actions

of the Lucas County Board of Elections ("BOE") and sets foi-th the perils awaiting any citizen of

Lucas Cormty who might try to enforce the Ohio Public Records Act against it. The facts and

background have been set forth in detail in Relator/Appellant Kelly Bensman's Motion to

Appoint a Forensic Expert to Recover Deleted F,-mails (App, p.A008) and herein below. Review

of the lengthy records is necessary to understand the straightforward issues under consideration.

Procedural Historv

On 1/4/2008 Relator Kelly Benscnan began requesting public records from the Lucas

County Board of Elections ("BOE"). Eventually, because of incomplete requests (greatly

detailed in her court filings), she filed her Mandamus Complaint in the present action on

7/8/2008. On 7/23/2008 the Coiirt of Appeals issued an alternative writ (App. p.A113)

instructing the BOE to produce tlie documents or file an answer'. On 8/6/2008 the BOE filed its

Answer claiming that it had produced all of thc requested docrunents".

On 9/16/2008 the Coru-t of Appeals issued a scheduling order which provided that

Discovery would be completed by 11/3/2008, Summary Judgment Motions were due by

11/17/2008, and if no summaiy judgment motions were filed then the case would be submitted to

1 Its important to note that the court ordered that the case would tliereafter proceed "...pursuant
to the Ohio Rules of Civil Procedure", which provide for liberal amendznents to pleadings.

2 It was not unti1 September of 2009 that the BOE recanted this claim and admitted (after filing
an affidavit to the contrary) that it did not even check the CDs provided to Bensman to see if
all of the documents were on them.
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.the court, pursuant to the 6th Dist. Loc. App. R., on or before 12/15/20083

On 10/7/2008 Bensman served her iirst Requests for Production of Documents° and on

11/4/2008 the BOE responded. The response by the BOE was blatantly delicient and Bensman

promptly filed a Motion to Compel coinplete responses on 11/17/2008. Up to this point in time

the case had proceeded without undue delay by either side for foru months'. At this point in time

delays began solely attributable to the BOE's faulty responses which necessitated a court order to

rectify.

On 11/24/2008 the BOE filed a motion for an extension oftinie to respond to Bensman's

Motion to Compel and on 12/8/2008 the court granted that request and allowed the BOF_, until

12/15/2008 to file its response to the Motion to Cornpel. This delay required tbe court to reset

the Summaiy Judginent and L.R. 6 filings until February 16, 2009 and March 16, 2009. This

tlnee month delay was completely attributable to the BOE's failure to properly respond to

discovery and its requests for a time extensions. Bensrnan could not proceed to her case in chief

because she had no discovery at all up to this point6. Additionally, counsel had stipulated in

3 6th Dist. Loc. App. R. 6. provides that if no motion for summary judgment is filed the parties
shall submit their case to the court by subniitting a brief on the law, an agreed statement of
facts, if applicable, and/or stipulations, depositions, and/or affidavits. The rule also provides
that original actions "... shall proceed as any civil action iuider the Ohio Rules of Civil

Procedure...".
4 The First (and only) Document Requests consisted of a mere 6 requests.
5 The case was on the docket for a total of one year and approximately four months before this

appeal was instituted.
6 Discovery is clearly necessary in Public Records cases becanse the Relator must determine

which docunients were in existence at the time of the requests in order to determine if
complete responses were rnade. Witliout discovery the Relator would not know ii' documcnts
were destroyed or not produced or even if they were kept in an organized fashion and
maintained records in such a manner that they can be made available for inspection or
copying pLu'suant to R.C. 149.43(B)(2). In this case the Relator also knew she made other
written requests and wanted copies f'rom the BOE because she could not find her copies. With
these in hand she eould then, pursuant to the Civil Rules, Amend her claims to include all
requests and necessary claims.
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writing that all discovery requests woiild be treated as public records requests because they were

in fact public records (See Motion to 1?nforce Stiprdation filed 11/2/2009) so an ainendment by

Bensman was needed to add these public records requests as well as add the additional claims set

forth herein below. Bensman was never provided with an opporhinity to Ainend her Complaint

to reflect knowledgc and document gained in discovery. All documents have not all been

produced and some were the subject of the Motion to Hire Forensic Expert.

On 12/17/2008 the BOE finally filed its Memorandum in Opposition to the Motion to

Compel claiming the documents were subject to the attorney client privilege or had already been

produced. '1'he Court granted Bensrnan's Motion to Compel on 2/10/2009 and had to once again

re-set thc deadlines because of this delay interposed by the BOE. 1'he court ordered that

discovery was now due by 4/17/2009, the sninmary judgment deadline was now 6/1/2009, and

the L.R. 6 filings were now due on 6/15/2009. So at this point the BOE had postponed the

matter from being finalized on 12/15/2008 to the new date of 6/15/2009, a six month delay The

court also ordered the BOE to identify the privileged documents and produce them to the court

for in catnera inspection by March 16, 2009' and to produce the other requested documents to

Bensman by 3/12/2009.

Not surprisingly, the BOE did not meet the 3/12/2009 deadline to produce responses to

Bcnsman's 10/7/2008 document requests. On 3/11/2009 the BOE filed another motion for an

extension of time to respond to Bensman's Grst document requests. Bensman opposed this

extension directing the court's attention to the nmilerous delays already interposed by the BOE.

The court denied Bensinan's objection to this continuing delay and then gave the BOE until

7 4'he BOE did not provide the allegedly privileged emails to the court until the firial hearing

then set for 8/31/2009.
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4/3/2009 to respond to Bensman's 10/7/2008 documcnt requests. The BOE should have provided

these docaments in its discovery response on 11/4/2008 and now had delayed production for 6

months.

Even though the BOE had not yet fully responded to Bensman's 10/7/2008 document

requests, and Bensman could not yet take a competent deposition, the BOE, on 3/20/2009, filed a

Motion to Dismiss claiming that all public records had been p-odueed". It was a clear ploy by

the BOE to try and end the proceedings without actually producing the records. This was clear

because shortly after filing the Motion to Dismiss, the BOE's counsel comrnenced emailing

document to Bensman's counsel with additional documents which had not yet been produced.

'I'hese emails began on 3/31/2009 and contiimed through 4/27/2009, totaling 74 separate emails

with hundreds of doeuments.

Despite the new production of documents the BOE had no problem representing to the

court on 3/20/2009 that it had alrcady provided them. At this point in time the BOE had until

BOE until 4/3/2009 to respond to Bensman's 10/7/2008 docuinent requests and Bensman's

response to the motion to dismiss was now due by 4/6/2009.

On 3/30/2009 Bensman requested a 3 day extension until 4/9/2009 and then on 4/9/2009

Bensman Gled a detailed (4 pages with 6 Exhibits) request asking for another 4 days due to the

numerous discovely probleins and the fact that she received numerous documents from the BOE

on the 9th the very day her response to the motion to dismiss was due. 1'he court granted these

8 The Motion to Dismiss misrepresented to the court that all documents had heeil responded to
fally. In September of 2009, when Bensman finally took depositions, Marty Limmer
admitted on tlie record that the affidavit wliere he made this representation was completely
false. 1'he motion clearly had no basis in fact as the BOE walked into court on 8/31/2009
witli the allegedly privileged emails and an additional 6 CDs of unreviewed doctmnents not
previously provided to Bensman.
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two requests. This seven day exteusion requested by Bensman was necessary because of the

BOE's continued failure to adhere to court imposed deadlines and not due to any lack of

diligence by Bensmau. Bensman filed a massive response to the motion to dismiss on 4/13/2009

setting forth in great detail the numerous requests which had been made and still not responded

to as well as the continuing discovery violations.

'fhe BOE sought, and the court of appeals granted, additional time extensions on

4/10/2009, 5/14/2009, and 6/19/2009. Bensman still had not obtained the documents she needed

to conduct her depositions. Then on 7/13/20099 the court set the matter for a hearing "...on the

outstanding Motion to Dismiss...", to be held on 8/31/2009. '1'he court also provided the BOE

with anotlier extension to respond to Bensman's 10/7/2008 document requests and provide the

privileged documents until 7/31/200910.

While the court seemed to indicate that the hearing was solely for the Motion to Dismiss,

it also iniplied that it was to lie a hearing on the merits of the case since it ordered Bensman to

present to thc court a list of all records she claims slie has not yet received which cornply

with the public records request in her muldamus complaint or the discovery requests." On

8/5/2009 Bensman filect a Motion for Sanctions based upon the BOE's failure to attend a

properly noticed deposition. Bensmzar had still not been able to take a single deposition.

At the hearing on 8/31/2009 Bensnn.in provided to the court a detailed list of documents

which still had not been produced and explained that she had never had the opportunity to

conduct depositions because she needs to see those documents first and beeause the BOE failed

9 The 7/13/2009 had a typo by the Court of Appeals. The court indicated that the BOE's Motion
to Dismiss was filed on 3/30/2009 when in fact it was filed on 3/20/2009. Bensman's request
for an extension was filed 3/30/2009.

10 "The BOE essentially ignored even this deadline by producing 7 CDs of information including
the privileged documents at the 8/31/2009 hearing.
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to appear at the one deposition she had noticed. Based upon this lack o1' discovery she could not

present her case in chief or even prepare a conipetent motion to amend. At this point in time it

had becn alinost nine months since the BOE had responded to Bensnlan's first document request

and all of this delay was directly ath-ibutable to the BOE. The court ordered the BOE to appeiu-

for the depositions previously noticed by Bensman and the dates of September 16, 17, and 18,

were agreed to.

The BOE continued its representation to the coru-t that all the discovery documents and

public records requests had been provided to Relator/Appellant. This position was still patently

false as the BOE appeared at the 8/31/2009 hearing with 10,000 e-mails it had never before

provided. '1'he court made its in camera review and on 9/21/2009 ordered the BOE to produce

138 emails which were not privileged. The BOE did not produce them until after all depositions

had been held.

On 9/16/2009, Bensnian took the deposition of Linda Ilowe, the Director of the BOB.

Howe's testimony revealed that she had destroyed public records and signing a fraudulent copy

of a document destruction form wliich was produced in discovery. These acts violates R.C.

149.351, and are also a fourth degree felony under R.C. 3599.16. I3owe falsely testified that the

BOE does not destroy any e-mails", and that even if thcy did destroy them she believed they

could be recovered.

On 9/17/09, Bensman took the deposition of Marty Linimer, the individual responsible

for filling records requests and in charge of computers at the BOE. During Linuner's deposition,

he admitted that lie never verified the responses to Bensman's records requests. The responses

11 In Howe's defense she apparently did not know about the rampant unrestrained destruction o('
emails by the employees tha.t her computer expert, Marty Limnier, would later testify about.
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were incomplete and he had therefore made false representations in his af[idavit to the court. He

verified that nuinerous e-mails were destroyed by himself and other employees before they could

be produced for public records requests and that no reasonable effort was even made to search

for all responsive e-mails.

Limnier indicated he didn't know about the Bensman litigation until a year after it began

and that he could have easily deleted documents relevant to the litigation because nobody at the

BOE ever provided notice to the employees to institute a litigation hold and prevent spoliation as

far as he knows. When asked if he could produce copies of Bensman's document requests he

claimed he "...can't produce what doesn't exist."" (Limmer deposition transcript excerpts are

attached to Relator's Motion to Hire Forensic Expert at App. p. A073- A110) IIe testifiecl that the

emails are maintained on a computer at the BOE but when there are document requests for e-

mails the Lucas CoLmty Information Services (LCIS) produces the emails for him. According to

Linvner it takes, on average, two weeks before he takes the time to send the request to LCIS

even though it only takes him 30 seconds to do so. IIe further admitted that einployees could

become aware of these pending requests for their e-mails and delete their own e-mails weeks

before he sends tlie request on to LCIS for gathering to place them on CDs. Thus BOL:

employees using their own unfettered discretion can delete public docrunents at will and there

has never been a general policy communicated to the contrary".

121f the BOE destroys public records such as the written documenri•equests made by citizens,
then the citizen cannot recover attorney fees unless he/she kept a copy himself. Tliei-e would
be recovery for the destruction of such records prusuant to 149.351 or spoliation if done arter
a litigation hold should have been instituted. Under 148.43 it is the Relator's burden to prove
the documents were public records but under spoliation and 149.351 Relator believes the
burden would shift to the BOE to prove they were NOT public records.

13 The BOE has now been aware of this destruction of public records for 4 months and has still
not (to Relator's knowledge) instituted a policy to prevent it.
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ln order to determine ifthe BOE had properly responded to Relator/Appellant's public

records requcsts several of the requests were selectect and Linimer was asked to examine the CDs

he produced znid point to where the responsive documents were on tliose CDs.

One of Bensmaii s requests asked for all incoming and outgoing e-mails for Jill Kelly,

Dan Pilrose, Paula Lykowski, Levera Scott, Deimis Lange, and Desiree Lyonette from January 1,

2008 through Apri123, 2008. Limnier and the BOE represented previously that this request and

all others had been fiilly responded to.

He affinned that on 5/13/2008 (starting at A-087), Desiree Lyonette sent an e-mail to

everybody in the office saying she was deleting e-mails , and that the e-mails were public records

that were pending a request made by Kelly Bensman". In this mamier everybody was tipped off

to clean out their enlail boxes. Therefore, the response for Bensman would not be complete

beeause Lyonette and no doubt other einployccs destroyed some of those e-mails before the

documents were gathered by LCIS to respond to the request.

Liimner went so far as to now admit that he had personally deleted e-mails and that he

couldn't recall what they were but presumably they were public records. Linmier did explain that

deleted e-mails can be recovered as many were presumably just moved fi-om a current folder to a

"deleted" folder and they may still reside there but he does not know if these deleted folders were

searched for the responses all though it appears they were not. Lirmner went on to admit he

submittcd a false affidavit to the court and that he had not provided all of the requested

documents.

14 Liinmer knew at the time he received the email from Lyonette that BOE policy specifically
states that e-mails arc public records.
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Counsel for Bonsman aslced Limmer to use a computer at the deposition and to exaniine

the CDs he previously produced aud show where these e-mails were located on those CDs

(starting at A-097). Limmer began by checking for tlie e-mails of Desiree Lyonette for the

period January 1st, 2008, throughApri123rd, 2008. After admitting that he liad never checked

for these previously he examined the CD and concluded there were no e-mails produced by

Desiree Lyonette from January l st, 2008, tlirough Apri123rd, 2008 the period requested. In fact

there were only a few e-mails for Lyonette produced and they were all from August 20th and

August 21st and thus unresponsive. Limmer was also asked to find the e-mails for Jill Kelly,

another person listed on the 4/23/2008 request. Linnner again examined the CD the BOE

produced which supposedly had the requested emails. This tirne he found that there were ZERO

e-mails in the folder for Jill Kelly and again admitted he never checked this before.

After a year of litigation and tmmerous tnotions to compel the BOE had still not produced

these docutnents and now adnlitted that possibly thousands if not hundreds of tliousands of e-

mails had been deleted in violation of Ohio Public records law. There was no sense in asking

Linimer about the numerous other requests since it was clear a good faith effort to respond

records requests or discovery requcsts had never been made by the BOE. Based upon the

testimony of Marty Limmer counsel stated on the record (and filed with the court on 9/25/2009)

the following stipulation:

Based upon the testimony taken on September 16th, 2009, and September
17th, 2009, both the parties agree additional documents must be produced to
respond to previous public records requests attdlor discovery requests. The
parties are jointly suspending depositions in this case. The parties itriend to
file a stipulated motion with the court requesting Marty Limmer and the
remaining 30(b)(5)depositions intended to be taken Thursday, 9-17 pm., and
Friday, 9-18,2009, be temporarily suspended and resumed 30 days Prom 9-18-
09.And during that time respondent will supplement their discovery and



public records responses so as to comptete the discovery and public records

requests.

Based upon these events Bensman filed her Motion to Hire a Forensic Expert to restore

the deleted emails on 10/l /2009. On 10/8/2009 the BOE filed a motion for an extension of

time to respond to Bensman s notion and on 10/9/2009 yet another motion for an extension to

comply with the court's discovery order. On 10/22/2009 the court denied Bensman's Motion to

Hire a Forensic Expert, the order that is under appeal.

The Order on Appeal

After a year of litigation and numerous motions to cotnpel the BOE had still not

produced the documents Beusman requested and now admitted that possibly thousands if not

hundreds of thousands of e-tnails liad been deleted in violation of Ohio Public records law.

There was no sense in asking Limmer about the numerousother requests snice it was clear a

good iaith effort to respond records requests or discovery requests had never beeti niade by the

BOIi. Based upon the testimony of Marty Limmer counsel stated on the record (and filed with

the court on 9/25/2009) the following stipulation:

Based upon the testimony talcen on Septetnber 16th, 2009, and
September 17th, 2009, both the parties agree additional documents
must be produced to respond to previous public records requests
and/or discovery requests. The parties are jointly suspending
depositions in this case. The parties intend to file a stipulated
motion with the court requesting Marty Limmer and the remaining
30(b)(5)depositions intended to be taken Thursday, 9-17 pm., and
Friday, 9-18,2009, be temporarily suspended and resutned 30 days
from 9-18-09.And during that time respondent will supplement their
discovery and public records responses so as to complete the
discovery and public records requests.

Based upon these events Bensman filed her Motion to Hire a Forensic Expert to restore
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the deleted emails on 10/1/2009. On 10/8/2009 the BOL, filed a motion for an extension of

time to respond to Bensman's notion and on 10/9/2009 yet anotl-ier motion for an extension to

comply with the court's discoveiy order. On 10/22/2009 the court denied Bcnsman's Motion to

Hire a Forensic Expert, the order that is currently under appeal.

The Com't ofAppeal's 10/22/2009 Order deriied Bensman's Motion to lIire a Forensic

Expert because it had the "...potential to prolong indefinitely the proceed'nigs in a case that lias

nichided multiple delays and requests for additional time over the past year." The court thus

provided a year's worth of extensions based upon the BOB's misconduct and no extensions of

time for Bensman despite her legitimate needs.

The Court ruled that Bensman (inconsistent with the civil rules) would be denied her

right to amend the Complaint to add additional claims and that such claiins had to be litigated

in Common Pleas court cven though they arose from a violation of the Ohio Public Records

Act. This ruling was made before Bensman had even liled her motion to amend which she

acknowledged was being prepared to include newly discovered claims for spoliation of

evidence and destruction of public documents under R.C. 149.35115. As a result ol'the court's

order, these claims are currently forever barred for legal and practical reasons set forth herein.

15 R.C. 149.351 is part of the Ohio Public Records Act.
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H. ARGUMENT

PROPOSITION OF LAW NO.1:

A Court ofAppeal.s exercising original jurisdiction, abuses its of discretion, when it
denies a motion to amend the Complaint based aspon newly discovered evidence,

when such nzotion is brought after the non-movant delayed the proceedings by nine
months, and there was no delay caused by the niovant.

The Court of'Appeal's 10/22/2009 Order, denied Bensman's Motion to IIire a Forensic

Expert because it had the "...potential to prolong indefinitely the proceedings in a case that has

included multiple delays and requests for additional time over the past year." The court

apparently did not take into consideration the fact that there was almost a year's wortli of delay

caused by the BOE's refusal to comply with court orders and by the Court's contuiual granting of

extensions of time to the BOE. Over this year, the Relator/Appellant requested a total of seven

days extra time and those seven days were the result of the BOE's late production of docunzents

the day before a filing was due by the Relator/Appellant.

"fhe Court o(Appeals in its Order of 7/23/2008 advised the parties that after the filing of

the Answer, the case "... sliall proceed pursuant to the Ohio Rules of Civil Proeedure" Civ.R.

15(A) allows for amendment of the pleadings "...by leave of court or by written consent of the

adverse party. Leave of court shall lie freely given when justice so requires." "I-he Ohio Supreme

Court has speeifieally stated a policy to "freely allow amendinents piusuant to Civ,R. 15", see

Spisalc v McDole (1984), 15 Ohio St.3d 62, 63, 472 N.E.2d 347. The grant or denial of leave to

amend a pleading is discretionary and will not be reversed absent an abuse of discretion. Id.

Furthermore, while Civ.R.15 allows for liberal tunendment, courts niay deny motions to ametid

when there is a showing of bad faith, undue delay, or undue prejudiee to the opposing party."

('Citation omitted). L'nglewood v. 7urner, 178 Ohio App.3d 179, 2008-Ohio-4637, ^, 49. Abuse of
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discretion suggests that the trial court acted in an urireasonable, arbitrary, or unconscionable

manner. In re Jane Doe 1(1991), 57 Ohio St.3d 135, 566 N.E.2d 1181; I3lakernoNe v. Blakeinore

(1983), 5 Ohio St.3d 217, 450 N.E.2d 1140.

Relator/Appellant is hard pressed to think of any reasonable or non-arbitrary basis the

Cow-t of Appeals miglrt assert to justify this enormous disparity in the treatnlent of the parties.

This is especially true when the parties both were shocked to make the discovery that ernails

were being willRilly destroyed. To this end tlie parties stipulated to stop the depositions and get

all the documents requested by the Relator. It was on the court that refused to compel the

production of the docunsents.

It's clear the coiu-t was frustrated by the ainount of time this case was on its docket, but

that time was solely attributable to the BOE because of its nunierous requests for extension of

time and the cow-t granting them. Clearly the Relator/Appellant had no fault in those delays. In

fact, it is the Relator/Appellant that is now being punished for the delays instituted by the Court

of Appeals and the BOE. Relator/Appellant asserts that the undue delay and prejudice to its case

caused by the BOE ant the Court of Appeal's apparent mistake in properly placing blame for that

delay has resulted in a decision that is unreasonable, arbitrary, or unconscionable .

The whole point of the Ohio Public Records Act is to force government offices to keep

records in an orderly fashion and produce tliem upon request in a timely fashion. The Court ol'

Appeals and the BOE completely frustrated the purposes of the Act, and the Relator/Appellant

have ho recovery for its violation absent remedy but this Court. Acurrdingly, Relator/Appellant

respectfully requests tliat this court reverse the decisiari of the Court of Appeals and order it to

allow for the appointment of a forensic expert at the cost of the county to recover deleted emails
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and allow her to Amend her complaint as needed based upon discovery after that point in time.

PROPOSITION OF LAW NO. 2:

A Court of Appeals exercising original jurisdictzon in a Mandamus action brought pur.ruant to

R.C:. § 149.43 also has subject matterjurisdiction to consider claims•,for• spoliation of evidence

and for violations ofR.C. § 149.351.

The Court ol'Appeal's 1 0122/2 0 09 Order, further held that "...any claim that relator may

bring pursuant to R.C. 149.35116 is not the proper subject of this rnandamus action." The court

thus denied Bensman the opportunity to amend before she even frl.ed her Motion requesting leave

to amend. The court's liolding relied on the decision in Slate e.x rel. Woods v. Navarre, 6th Dist.

No. L-06-1292, 2009-Ohio-3217 p21. The Woods• court excluded a claini because there was an

adequate remedy at law for the same particular wrong.

A. Woodr is inapplicable.

Woods is not applicable to this case and the court had subject matter jurisdietion to

consider claitns foi- spoliation and under R.C. 149.351 for several reasons. First, Bensrnan

secured original:jurisdiction in the Court of AppeaLs pursuant to the legislative authority

provided in 149.43(C)(1), not by the comtnon law mandamus requirements. There is no

requirement in this case for the showing that there is no adequate rerncdy at law as there is at

common law thus Woods does tiot apply. The request made in Bensman's Motion was not novel

and mirrors the relief provided by the Ohio Supreme Cour-t in another Mandamus action, T he

State of Ohio ex rel. The Toledo Blade Co. v. Seneca County Board of Commissioners, 120 Ohio

St.3d 372, 899 N.E.2d 961,(2008). At the least the court had no basis to deny the forensic expert

16 Presumably the court was also referring to the addition of a claim for spoliation since it
denied that claim also and did mention it on the last line of page 1 of the 10/22/2009 Order•.
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as this remedy has been specifically endorsed by the Ohio Supreme Court.

B. Claims b on under R.C. 149.351 are brouLrh u uant to the Public Records Act.

Second, clauns brought under R.C. § 149.351 are brought pursuant to the Public Records

Act, so if the Court can exercise original jurisdiction to lter claims under R.C. § 149.43 it can

certainly hear claims under R.C. § 149.351.

The purpose of the Ohio Public Records Act, R.C. 149.43, is to allow citizens access to

public records, thereby exposing government activity to public scrutiny. Siate ex ret. Long v.

Cardington Village Courictl (2001), 92 Ohio St.3d 54, 56, 748 N.E.2d 58. The exposure of

government activity to public scrutiny is essential to the proper working of a democracy. Sensel,

saepra. (citing State ex rel. Gannett Satellite Network, Inc. v. Petro (1997), 80 Ohio St.3d 261,

264, 685 N.E.2d 1223; State ex rel. YV111O-TV7 v Lmve (1997), 77 Ohio St.3d 350, 355, 673

N.E.2d 1360). "Scrutiny of pulilic records allows citizens to evaluate the rationale behind

government decisions so government officials can be held accountable." u'hite v. Clinton Cty.

Bd. Of Commrs. (1996) 76 Ohio St.3d 416, 420, 667 N.E.2d 1223).

Revisecl Code 149.351 is a deterrent to the improper disposition of public records. Since

the improper disposition of the doctmient is not likely to be made public, or may be kept

secretive, the public may not be aware of the act until someone seeks to review an improperly

disposed of record. Further, the need for the record may not manifest itself imnlediately.

In Kish v Alcron, 109 Ohio St.3d 162, 846 N.E.2d 811 Ohio,2006, the Court held that

destruction of compensatoiy-time (comp-tinre) sheets for city employees constituted more than

850 "violations" of the Public Records Act, as used in remedy provision of Act permitting action

by aggrieved person and recovery of a forfeiture in the amount of $1,000 for each violation. R.C.
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§ 149.351(B). Thus, this Court has specifically referred to R.C. § 149.351(B) as being part of

the Public Records Act. Therefore the Court of Appeals cannot deny a request to add this claim

based upon a litnitation of its original jurisdietion because it is allowed to hear Public Records

cases.

C. The Conrt of Annenls is required to hear a1l claims in Mandamus and as necessarv to its

complete determination.

Under the Ohio Constitution, (Ohio Const. Art. 4, § 3(B)(1)(f)) the court of appeals has

original jarisdiction in quo warranto, mandamus, habeas corpus, prohibition, and procedendo

proceedings, as well as in any cause on review as may be necessary to its complete

determination. Nlorningstar V. Morningstar 63 Ohio App. 3d 653, 579 N.E.2d 761 (2d Dist.

Greene County 1990). `I'he original jurisdiction upon review given thc court of appeals is

calculated to avoid the great loss in time and cost occasioned by litigation formerly made

necessary by tecluiicalities in procedure. Pauli v. Keller, 20 Ohio App. 2d 33, 49 Ohio Op. 2d

59, 251 N.E.2d 614 (5th Dist. Stark County 1969). In hearing Bensman's mandarnus claims

arising under 149.43 the court must hear the precise evidence that will have to be heard in any

separate court action arising under R.C. § 149.351. Thus the claim arising under R.C. §

149.351 is necessary to its complete determination of the Mandamus action brought pursuant

to R.C. § 149.4317 .

Additionally, once this eoui-t took jurisdiction of part of the case no other court can rule

on any part of it and by the time this action is over the deleted emails will not be able to be

recovered and Bensrnan will thus lose her claims foi- both spoliation and under 149.351

17 Mandamus is the appropriate reniedy to compel complianee with R.C. 149.43, Ohio's Public

Records Act." State ex rel. Phvsicians Consmt., for Responsible Medicine v Ohio State Univ.

Bd. of Ti-ustees•, 108 Ohio St.3d 288, 2006-Ohio-903, 843 N.E.2d 174, ^ 6; R.C. 149.43(C).
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because the evidence will be non-existent. When a court of competent jurisdiction acquires

jurisdiction of tlie subject matter of an action, its authority continues until the matter is

completely and finally disposed of, and no court of co-ordinate jurisdiction is at liberty to

interfere witli its proceedings."John 6Yeeninh & Sons Co. P. Cuyahoga Cty. Court ofCornmon

Pleas (1948), 150 Ohio St. 349, syll. 3. This is the so called jurisdictional priority rule.

This Court explained the jurisdictional priority rule as follows: "As between [state]

courts of concurrent jurisdiction, the tribunal whose power is first involced by the institution of

proper proceedings acquires jurisdiction, to the exclusion of all other tribunals, to adjudicate

upon the whole issue and to settle the rights oPthe parties." ' State ex reL Racing Guild qf Ohio v.

Morgan (1985), 17 Ohio St.3d 54, 56, quoting State ex rel. Phil[ip.s v. Polcar (1977), 50 Ohio

St.2d 279, syllabus.

D Any claim for spoliation of evidence must be brought in the saine action
where destructiou was discovered.

The elements for the tort of interference witli or destruction of evidence are (1) pending

or probable litigation involving the plaintiff, (2) knowledge on the part of defendant that

litigation exists or is probable, (3) willful destruction of evidence by defendant designed to

disrupt the plaintiff s case, (4) disruption of the plaintiffs case, and (5) damages proximately

caused by the defendant's acts;" Stnith u HowardJohnson Company, Inc. (1993), 67 Ohio St.3d

28, 29, 615 N.E.2d 1037. If the claim for spoliation is discovered during the pendancy of the

primary action it must be brought through an amendment to the complaitzt in that sanae action

where the destruction was discnvered.

In Davis v. Wal-MartStores, Inc., 93 Ohio St. 3d 488, at 491,the Supreme Court of Ohio

held that "...claims for spoliation of evidence may be brought after the primaiy action has been
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concluded only when evidence of spolialioia is not discovered until after the conclusion of the

primary action." (emphasis added). Therefore Bensman cannot bring her spoliation claims at a

later time in a different court. They must be brought now if at all. 1'hc court's decision therefore

depi-ives Bensman of this claim forever.

Additionally spoliation oP evidenee is sometimes more akin to a remedy than an actual

cause of action and the court of appeals original jurisdiction only limits the claims the court can

hcar and not the reznedies it can providc. This Court in Mo.rkovitz v. Mt. Sinai Med. Ctr., 69

Ohio St.3d 638, (1994), 11eld that even if the plaintiff could not prove the eleinent of actual

damages flowing directly from the destruetion that a showing ofthe destruction alone woiild

support the award of punitive damages. The Court stated it expressly rejectcd any notion a

separate claim must be brought.

[I]f appellant were constrained to bring a separate cause of action for spoliation
of evidence, that claim would inevitably fail, since there is no damage flowing
clirectly from the alteration of records. Thereforo, no punitive damages could be
awarded to punish the unlawful conduct. Thus, if Figgie's argument is taken to
its logical conclusion, litigants and prospective litigants could alter and destroy
documents with imprmity so long as no actuai daniage was caused thereby. Of
course, if the damning evidence were destroyed without trace, no liability
would attach on any claim, sinee no evidence would remain to implicate the
spoliator. In ourjudgment, Figgie's alteration of records was inextricably
intertwined with the claims advanced by appellant for medical malpractice, and
the award of compensatory damages on the survival claim forined the necessary
predicate for the award of punitive damages based upon thc alteration of
medical records. (Id. at 651).

Based upon the foregoing the Court ofAppeals can clearly hear Bensman's claim for

spoliati.on of evidence and shoul.d not have prematurely denied her motion to add this claim

based upon any notion of restrieted subject mater jurisdiction set forth in Mood.r or becaase of

delays caused bytbe BOE.
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PROPOSITION OF LAW NO. 3:

Uenial of a motion to order the appointment of an independent,forensic expert at the
cost of the Respondent, by a Court qfdppeaGv exercising original jurisdiction, is not

a decision on discovery and if denied is subject to interlocutory review by the

Supreme Court of Ohio.

Bensman's motion callnig for an independent expert to recover deleted email public

records was not a discovery motion. A review of the motion shows that it was not captioned as

a discovery motion nor do the contents of the motion remotely suggest it is a discovery motion.

Neither did the Court of Appeals refer to it as a discovery issue or ruling.

Bensman simply sought ainandamus remecty. The same exact mandamus reinedy

crafted by the this Court in the Seneca County case. Bensman could not bring this request for

a for4nsic expert as part of her complaint because the deletion of emails wasn't discovered until

9/17/2009 over a year after the case had been hled. It took a year because of the delays caused

by the BOE and provided by the court, not becausc of any fault of Bensman.

'fhe request for recovery of deleted public record e-mails, in a ease pursuant to R.C.

149.43 is a request for a mandamus remedy, not a discovery remedy. Given this was the otily

argutnent for dismissal set forth by the BOE, its motion for dismissal was not appropriate and

the Court should issue a holding thatrnotions which request Mandamus remedies are not

discovery motions but are final order pursuant to R.C.2505.02 (13)(1).

IiI. CONCLUSION

For the reasons set forth above, this Court should reverse the judgment of the Sixth

District Court of Appeals and find that when a Court of Appeals acquires original jurisdiction

of a Mandamus action brought pursuant to R.C. § 149.43, it also has jurisdietion to hear the
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related claims for spoliation of evidence and those brouglit under R.C. § 149.351. Additionally

this Court should find that the Sixth District Court of Appeals abuse(I its discretion when it

ruled Bensman would not be allowed to amend her claims based upon newly discovered

evidence, because of the delay it would canse, when the BOE had caused almost a year of

delay and the Relator had caused none. Furthermore this Court should rule that Bensman is

entitlcd to attorney's fees or reinand this case to the Appellate Court fiir such determination.

cctfAlly Subi)kitted,

Anthony J. DeGidio (0069064)
712 Farrer St.
Maumee, OH 43537
Phone : (419) 509-1878
Fax: 419-740-2556
Email:tony@cyberlawyer.cotn
COUNSEL OF RECORD FOR
RELATOR-APPELLANT

Scott A. Ciolek PE Ohio Bar (0082779)
Ciolek tiI'D
520 Madison Ave. Suite 820
Toledo, Ohio 43604
Tel: +1 (419) 740-5935
Fax: +l (866) 890-0419
Email: scott@cw.law.pro
COUNSELFOR
RELATOR-APPELLANT
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing Merit Brief of

Appellant was served via ordinary U.S. Mail, postage prepaid, this 4th day of January, 2010,

uponAndrew K. Ranazzi, Assistant Prosecuting Attor^ey, 700 Adams Street, Suite 250,

Toledo, OH 43623.

ANTHO JVDffGIDIO (0 60 9064) '
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1®T®'i'ICIr OF APPELLA1dT The STATE ®F OHIO ex rel. KELLY 13LNS18'IAN'

Appellant, the State of Uhio ex rel. Kelly Bensrnan, hereby gives notice of appeal to the

Supreme Coutl of Ohio from the judgment of the Lucas Coimty Court of Appeals, Sixtb Appellate

District, entered in State ol Ohio ex rel. Kelly Bcnsman v. Lucas Count.y Board of Elections, Court of

Appeals Case No. L-08-1211, on Ootober 22, 2009.

This is an Appeal of right from a case that oiiginated in the cow-t of appeals and invokes the

appellate jraisdiction of the Supreme Court. This case further raises a substantial constitutional

question, and is a case of public or great general interest.

Respectfitlly Submitted,

Anthony J. DeGidio (0069064)
712 Fai7er St.
Maumee, OH 43537
Phone : (419) 509-1878
Fax: 419-740-2556
Email:tony^ii),eyberlawyer.corn

COUNSI:L, OF RECORD FOR
RELAT'OR/APPELLANT

PROOF OF Si1ZVICE

Tlie undersigned hereby certifies that a true copy of the foregoing Notice of Appeal was served

via ordinary U.S. Mail, postage prepaid, this 6th day of November, 2009, upon John A. Borell,

Assistant Prosecuting Attorney, 700 Adatns Street, Stute 250, 7'oledo, OH 43623, Phone: (410) 213-

2001, Fax: (419) 213-20111, F,mai1:JABorell@co.lucas.oh.us.

ANTHONY J. DEGIDTO (0069064)
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IN TIIE COURT OF APPEALS OF pI-IIO
SIXTI-I APPELLATE .pISTRICT

LUCASCOUNTY

The State ofphio, ex rel. ICel1y Bensman Court of Appeals No. L-08-12i1

Relator

V.

The Lucas County Board of Glections DECTSION .A,NT1 JUDGMENT

Respondelt Decided:

* QCx2220n9

This inatter is before the court on a inotion 6led by relator, Kelly Benstnan, in

which relator asks this court to order respondent, the Lucas County Board ofElections

("Board"), to hire a forensic expert to recover enlails wltich relator alleges were deleted

by the Board. In support, rclator argues that the allegeclly deleted emails are part of a

public records request initiated by relator on July 8, 2008. Relator also states in her

tniotion that she intends to rely ota information obta.ined from thc forensic examination in

order to atnend her complaint in tnandamus to inelude claims of spoliation of evidence

^^^..^^^Dj
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and destruction of public documents pursuant to R.C. 149.351. On October 8, 2009, the

Board filed a motion for additional tiine to respond to rclator's requcst.

On Augttst 31, 2009, a hearing was held in this mandamus action, at which both

parties represented to this court that the docuinents requested by rclator in her eomplaint

were those listed in ottr order issued on July 13, 2009, with the exception of 843 emails

which arguably were subject to thc attorncy-elient privilege. On September 21, 2009,

this court issued a decision in wliich, after conducting an in camera review, we ciassificd

158 of those dispuied emails as not exempt frotn disclosure. On October 7, 2009, in

response to the parties' joint request for additional time, this court issucd a deoision

setting forth the schedule for coinpletion of all discovery in this ease. We further stated

that "[n]o ftirther eaterisions of time will be grattted."

On coaisideration of the foregoing we find that, if granted, relator's request for a

forensic expert has the potential to prolong indefinitely the proceedings in a case that has

included tnultiple delays and requcsts for additional time over the past ycar. In addition,

any claim that relator raay briiig pursuant to R.C. 149.351 is not the proper subject o!'this

inzinc3anaus action. See State ex rel. Woods v. Navarre, 6th Dist. No. L-06-1292, 2009-

Ohio-3217, T, 21; R.C. 149.351($), Accordingly, relator's motion is denied. TheBoard:c

3notion for additional titne to respond has thereforc become moot and is also denied,

it is so ordered.
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Mark L. Pictrvkow ki. F.

Arlene Si»,gcr, J.

Thatnas J. Usowik. J,
CONCUR.

State ex rel. .Bensman v.
The T,ucas Bd. of Elections
C.A. No, L-08-1211
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rN TIIE COURT OF APPEALS OF OHIO
SIXTI-I APPELLATE DISTRICT

LUCASCOUNTY

The State of Ohio, ex rcl. Kelly Bet3stnan Coutt of Appeals No. L-08-12I 1

Relator

v.

The Lucas County Board of Elections IBECISION . Nl3 .IUDG1VIEi•VT

Responclent Decided:
(1CT 2.2 2009

This matter is before the court on a "Motion for an Extension of T'iine to Cornply

with the Court's Discovery Order" filed by respozident, the Lucas County F3oard of

Efectirnas ("Board"), on October 8, 2009.

Ol October 7, 2009, this court issued an order in which we stated that all

discovery in this matter is to be coinpleted by November 2, 20 9, with no extensions of

tizne. Accordingly, the Board's request for additional time to cbmply with our discovery

order is not well-taken and is denied.

It is so ordered,
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Marl.c L. PictrykowsJci, J.

Arlene SinRerJ.

Thomis J. Osowik J.
CONCUR.
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iN THE COLIRl' OF APPEALS
SIXTH APPELLATE D1S'1RICT

LUCAS COUNTY, 01I10

The STATE OF OHIO cx re1. KELLY ) Case No. L-08-121 t
BENSMAN

Relator

ILiOTION TO ORDER RELATOR TO
I31RE INDEPENI3EN''T FORENSIC
EXPERT TO RETRIEVE DELETED
E-MAILS WITtl ME1!'I®RAl9'I1UM IN
SUPP6:DRT

TIlE LUCAS COUNTY BOARD OF
FLECTIONS

Anthony J. DeGidio (0069064)
Respondent ) 712 Farrer St.

Maumee, OH 43537
419-509-1878
Fax: 419-740-2556

Now conzes Relator, by and through counsel and hereby moves this Court to issue ail Order

compelling Respondent to hire at its own expense an independent forensic expert selected by Relator to

recover e-mails deleted by the Lucas County Board of li'lections ("BOE") or by Lucas County

Information Services ("LCIS") on behalf of the BOE. As explained below, Respondent admits that e-

mails are public records and that it has a duty to maintain them. Respondent lias recently testified, in

depositions ordered by this court, that the e-mails are routinely destroyed without supervision after a

public request is made for them but before the request is filled. Respondent determined during

depositions that it had not provided complete responses to the public document requests for e-mails

because many may have been deleted and every folder contaiiiing e-mails was not searched.



MEMORANDUM

Relator's motion seeks an order from the Court consistent with the provisions of Ohio's Public

Records Act, and Ohio Supretne Court precedent. As set forth in the attached exhibit.s and deposition

transcripts exceipts, Relator seeks an order from the Court directing Respondent to hire at its own

expense an independent forensic expert to recover e-mails deleted by the Lucas County Board of

Elections ("BOE") or by Lucas County LCIS on behalf of the BOE.

BOE etnployee Linda Howe admits in her recent deposition that e-mails are public records

pursuant to Ohio state law and BOE policy. Howe adtnits that employees are prohibited from deleting

any c-mails. Employee Marty Limmer testified that he actually informs others if when a records

requests calls for the production of email. He then allows them, with his full knowledge, to delete e-

mails and other electronic data without restriction or supervision. Furthermore he has participated in

sueh destruction. Limmer also acknowledged that the affidavit he submitted to the court in support of

the BOE's Motion to Dismiss was false. Limmer signed the afrdavit swearing that all public records

were given to Bensman but lus later testimony proved all public records had not been provided to

Bensman eve after this litigation has been going onnow for over a year. Limmer admitted he never

even exaniined the CDs provided to Bensman which allegedly contained the response to her records

requests. Bensman has provided the BOE with a list of documents whicli liave not yet been provided in

response to record requests she made over a year ago. When I,immer was asked to find just two of the

responses to Bensnian's requests, on the CDs he provided, he could not do so. He admitted these public

records requests were never produced and many e-mailswere deleted.

The BOE moved to disniiss this action claitnhig all doeuments had bee provided and based that

conclusion on the stateraent of Jolui Borell and the Affidavit of Marty Limmer (Exhibit B). Bensman

provided the Court and the BOE with a list of 25 deficiencies in the public i-ecords responses as of

8/30/2009( attached as Exhibit A (also used as Howe deposition Exhibit J). After Limmer's admission
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that the BOE never checked to verify if any of the 25 outstanding document requests had been

produced foi- Benssnan, counsel agreed to suspend the depositions and allow 30 days for the BOE to try

to respond to the public records requests (a tliird tinie). Given Limmer's admission thatmany e-mails

were deleted and his search did not include e-mails in existing folders or deleted documents, Relator

understandably now moves the Court to compel the BOE to recover all deleted e-mails and preserve

them for future requests and to provide the responsive document to Relator irnmediately.

The failure to produce these e-mails previously is a violation of the Public Records Act. The

desti-uction of the c-inails is also itself an hidependent violation of the Act, since the destiuction was

contrary to the records-retention policies of the county record commission and was accomplished

witboutprior notice to the state auditor and the Ohio Historical Society. R.C_ 149.351 & 149.38.

Relator witl also move concu rently foi- the Court to allow her to amend her Complaint to include

claims for spoliation of evidence and destruction ofpublie documents under R.C. 149.351.

This titigation has lasted over a year and it has cost Relator tens of thousands of dollars in

attorneys fees to prove conclusively that the BOE did not respond propei-ly to public records requests

and is still apparently incompetent to do so. The BOE has finally admitted that it did not engage in

good faith responses, that the responses were incomplete and that it destroyed records/evidence. This

repeated behavior prevents others froin suing to get their records beeause the BOE provides attorneys

to the BOE for free and to entoree the Public Records laws Relators must expend thousands and

thousands of dollars only to be met with frivolous filings and extensions that are seldonn prmished.

PR®CLDUR.4.L "<'AIVIELIl!'L:

l. Relator Kelly Bensman first began requesting public recoi-ds from the Lucas County

Board of Elections ("BOE") on January 4, 2008 to help substantiate the fact that the BOE was actively

trying to discredit the individuals who opposed Republican oif'icials that were part of the legacy of Tom

Noe, including current board member Pat Kriner and former director Jill Kelly. 'T'hc BOE's attoniey,

3 A-010



John Borell from Lucas County Prosecutor's Office, wlio apparently had a close relationship with these

Republicans, threatened criminal pi-osecution for various frivolous reasons against Jou Stainbrook and

his associates, Kelly Bensman, Meghan Gallagher, Jeff Cromwell and Cheryl Murphy. These

Republicans sought to clean up the party and remove airy corrupt vestiges left by the Noes. At one

point Borell went as far as to harass Cheryl Murphy by calling her at her job with Lucas County and

attempting to persuade her to sign an inaccurate document that he prepared, despite the fact that

Borell's job is to represent the BOE and not conduct criminal investigations.

2. The BOE and Borell specifically denied numerous public records requests niade by

Beisnian yet produced the same documents for others. Borell in one case went so far as to claitn a

document didn't exist and yet it was presented by the BOE to people working against Stainbrook a year

ago and many months before it was provided to Bensman.

3. Based upon the lack of proper response to her public records requests, Relator filed this

action on July 8th, 2008, to compel the production of the pulilic records she requested.

4. During this litigation, Bensman inade her first discovery Request for Production of'

Documents in October of 2008. Respondent failed to respond appropriately, and Bensrnan filed her

first Motion to Compel on 2/10/2009. This Court granted her first Motion to Compel and ordered

response by the BOE by 3/10/2009. The BOE sought its first out ofnile cxtension on 3/11 /2009 and

Bensman opposed this extension on 3/20/2009. Despite Relator's objection, the coui-C granted the BOE

an extension to respond to discovery until 4/3/2009. Respondent sought and received additional

extensions on 4/10/2009, 5/14/2009, and 6/19/2009. Then this Court, in its 7/13/2009 order, set the

matter for hearing and again provided the BOE with an extension until 7/31/2009 to respond to the

document requests. That date went without response from the BOE until the hearing on the BOE's

Motion to Dismiss on 8/31/2009.

5. For over a year the BOE consistently repeated its contrived claims that it had fully
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responded to Bensman's public records and discovery requests. In Respondent's March 20, 2009

motion to dismiss, Mr. Borell claimed that Relator's public records requests had been cotnplied with

twice. The BOE contitnted its Iiivolous assertion by representing to the court in repeated filings that all

the discoveiy documents and public records requests had been provided. to Relator. This position was

obviously false as the BOE appeared at the August hearing with 10,000 e-mails it had never before

provided' and has just filed with the court a stipulation that now acknowledges that it has failed to

respond fully. The BOE filed an affidavit from Marty Limmer in support of its Motion to Dismiss

advising the court.that all documents requested by Bensnian had been produced on CD (attached as

Exhibit B, Linvner deposition Exhibit H). Limtncr swore under penalty of law in his affidavit ttiat he

had reviewed the requests and fully responded to them. On March 8, 2009, in another email, Bore11

stated "...if Ms. Bensman told you that she did not receive any of the documents on the 2/201ist, she is

incotrect. We have a room full of people who either handed her the documents or watclied her review

them"`. (Exhibit C attached)

6. Based upon the BOL"s failure to participate in discovery, the C.ourt ordered (see

9/11/2009 order) that futYher discovery was required and allowed Bensman to take the depositions of

Linda Howe, Marty Limmer, and auy 30(b)(5) deponents necessary to deternline if the BOE had in fact

fnlly responded.

7. On 9/16/2009, Relator took the deposition of Linda IIowe, the Director of the BOE. On

9/17/09, Relator took the deposition of Mat-ty Lirnmer, the n-idividual responsible for filling records

requests and in charge of computers. During Limmer's deposition, he admitted that he never verified

the responses to Relator's records requests were contplete and has thus made false representations in his

I The 130E did not seem to think it was a problem to present this new evidenec the day of the hearing despite the fact
these documents had been requested over a_year before and that it had represented to the coiat all docurnents had already

been produced.
2 ln this etnail Borell again stipulates that "...we will treat the discovery request as a pablic records requcst". This is thc

subject of a separate motion also before this court requesting that he be compelled to honor this agreement he inade in
wiiting, despite his oral arguments to the court, on 8/31 /2009, that ttiey should not be treated the saine.
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affidavit to the court. IIe verified that mimerous e-mails were destroyed by himself aaid other

employees before they could be produced for public records requests and that no reasonable effort was

even made to search for all responsive e-mails.

FACTS

The relevant facts are largely set forth in the deposition transcripts of Linda Howe and Marty

Limiroer.

1. The liowe Deposition

The responses to

document requests and public records requests have no doubt been hindered by the short shrift given to

this litigation by Director of the BOE, Linda Llowe. Howe does not recall wlien she became aware of

this litigation, so the director herself was certainly not in any position to properly begin any kind of

litigation hold required under spoliation law to prevent the destruction of documents. Howe 1Y. P. 30 Il.

15-19. Ilowe is the individual charged by statute (R.C. 3501.13) as responsible for receiving, having

custody, and preserving "all books, papers, and property belonging to the board," and to make public

records available and open to inspection yet she claims she doesn't know what a"document" is. Howe

Tr. pp. 117-118, 11. 15-10. It's no wonder the BOE did not produce receipts Relator requested since

Howe does not consider these to be documents. Howe admits that she did not monitor the litigation

and believes it was the responsibility of the Board members to do so, but their depositions have not

been taken yet. In any event it is clear that Board metnbers have done uothing to remedy these

problems or to take steps to prevent the destiliction of docnments, Howe Ti-, pp. 34-35, p. 169. Howe

had not even read the Complaint in this action until the day of her deposition on September 16, 2009.

Howe Tr. p. 27, p. 97, and p. 119. Admittedly poor record keeping by the BOE has also hindered

responses as lIowe stated the BOE has not kept an accurate list of public information requests (Howe

`I'r. pp. 119-120,11. 18-6, pp. 121-122). Howe did acknowledge that prior requests are public records,
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but she just doesn't know where they are. Howe Tr. pp. 122-123, 11. 24-7. Adniittedly, Howe's

predecessors did not appcar to be well organized either as she stated she docsn't klow what kind of

filing system they used so presumably today's document requests are seldom really complete because

they don't lcnow where to look for many documents. Howe Tr. p. 122, Il. 16-18. Howe testified that

she thinks that BOE employees were "lax" witlr adhering to record retention aaid destruction

procedures. Howe '1'r. p. 45.

Howe admitted to signing a Certificate of Records Disposal' (RC-3 fomi), which is attached as

Exhibit D(also Howe deposition Exhibit B), and then indicating by a hand notation which documents

are ah-eady dcstroye(V. Shc indicated that Friniary Absentee Applications from the Sept 2005 election

have been destroyed on 2J25/20095. According to the State Records retent.ion policy, attached as

Exhibit E(Howe Deposition Exllibit C'), these documents must be i-etained for four years. That means

they may he destroyed only at the end of September 2009 and after the proper approvals are

received(Today's date is September 31, 2009). Howe adrnitted in her deposition that some document.s

were destroyed ( Howe Tr. p.81, 11. 1-10.). Howe adniits that she took an oath that she would preserve

all records, docuinents, and other property pertaining to the conduct of elections as prescribed by R.C.

3501,13 ( Howe Tr. p.74, 11. 2-20. ). Howe's actions in destroying public t-ecords and signing a

fraudulent copy of the RC-3 forrn violate civil law under R.C. 149.351, and is a fourth degree felony

under R.C. 3599.16.

Howe testified that she did not know the record retention policy for e-mails even tliough the

3 These forms initiate the deshliction of documents. Part of the procedure requires that the destruction have several levels
of approval including from the Ohio Historical Society.

4 Howe adinitted that there was a previous version which was different and sent tln'ough the approval process but
apparently got lost. Howe and others atfenrpted to re-create it instead of fmding the original accutate copies or admitting
they did not have the original copy. Then she signed this fraudulent copy which she thougbt was the same, without
sendinig it through the approval process as it would not have been approved.

5 Howe admitted she already signed the correct version of this document previously but it was lost and then attempted to
be duplicated but fhis one had iteins niissing from the original one upon which the state approval was based.

6 1-Iowe discussed the State Record retentions schedule, how it prescribed tllat the Absentee Ballot applications be
preserved untit September of 2009. Howe frrst indicated they werc not destroyed, then indicated they were destroyed,
then spent considerable time to find out for certain, yet, as she sat in deposition could not recall if they had been
desuoyed She claicned she would get back to Relator's counsel with an answer but none has been forthcoming.
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state records retention policy, attached as L;xlribit E, indicates that general office correspondence can be

destroyed no soonei- than one year (Howe Tr. p. 87,11. 5-7). Howe falsely testified that the BOE does

not destroy any e-mails, ( Howe Tr. p.87, ln. 14. ), and that even if they did destroy them she believes

they could be recovered (Howe Tr. pp.169-170). I-1owe does not dispute that e-mails are public records.

( Howe Tr. p.9411. 6-8. ) While she was not willing to admit that the BOE public records retention

policies applies to e-mails, she did represent that BOE employees are not allowed to erase any e-mails.

( IIowe Tr. p.95 il. 2-7, and p.96 11. 9-11. ) A public office must create and adopt a policy for

responding to public records requests. R.C. 109.43(I;),(E)(l ). The public records policy must be

distributed to the records manager, records custodian, or the employee who otllerwise has custody of

the records of that office, and that employce must acknowledge receipt. In addition, a poster desci-ibing

the policy must be posted in the public office in a conspicuous location, and in all brancli offiees. R.C.

149.43(E)(2).

2 The Limmer Deposition

Marty Limmer is information services manager at the BOE and is also responsible for filling the

public records requests. Limmer brought two CDs with hini to the deposition. One contained all the

public records request responses and the other was a duplicate CD with a spreadsheet that identified the

Respondent's response to the records requests. Limmer Tr. pp.17-18,11.18-3. Limmer indicated he

didn't know about the Bensinan litigation until a year after it began and that he could have easily

deleted documents relevant to the litigation because nobody at the BOE ever provided notice to the

employees to institute a litigation hold as far as he knows. Limmer Tr. pp.48-49, 11.21-8.

L'unmer testified that lie is not involved with the saving or destruction of paper documents, only

electronic docunients. He acknowledges that no one ever told him to preserve documents that might be

relevant in thc Bensman litigation and thus he never implemented any litigation hold. When asked if

he could produce copies of Bensman's cei-tain docuntent requests he claimed lie "...can't produce what
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doesn't exist." Limmer Tr. pp.27-29.

Limmer discussed how e-mails are stored, retrieved and backed up. He indicated that users are

encoaraged to create documents and save them on a shared G: drive, and that Lucas County

Information Services makes backups of the G: drive along with otlier county data eveiy night, but the

drive is the property of the BOB. Limmer Tr. pp.29-30. Limmer provided considerable insight as to

why public records requests for e-znails take so long. When a request comes in for the production of e-

mails he fills it by sending an email to LCIS to provide him witli the e-mails even though the computer

is at the BOE offices. He indicated that it takes on average two weeks before he takes the titne to send

the request to LCIS even though it only takes hirn 30 seconds to do so. Limmer Tr, excerpts at p. 49, 1

and p.67.

Limnier recotmted how he handled one particular e-mait request by Bensman a.nd admitted that.

the request easne in on 7/13/2009 and he did not forward it to LCIS for processing until 8/12/2009 even

though it only took him 30 seconds to do so. Limmer.`fr. excerpts at pp. 65-67. lie further adinitted

that employees could becoinc aware of these pending requests for theu: e-mails and delete their own e-

mails weeks before he sends the request on to LCIS for gatheying to place them on CDs. Thus BOE

employees using their own tmfettered discretion can delete public documents at will and thcre has

never been a general policy commrmicated to the eontrary. As far as Limmer knows, there is no policy

to prevent employees from deleting e-mails. Liminer Tr. pp. 68-79.

in order to determi.ne if the BOE had properly responded to public records requests several of

the requests were selected and Linvner• was asked to examine the CDs he produced and point to where

the responsive documents were on those CDs. First Liminer was asked to examine a particular request

from Bensman and inake a detenroination there during the deposition as to whether or not the reqaest

had been fully responded to by the BOE_ Limmer recognized an e-nrail request for public documents

from Bensman dated 4/23/2008 (Exhibit F, Limmer Tr. Ex. E), whieh asked foi- all incoming and
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outgoing e-niails for Jill Kelly, Dan Pilrose, Paula Lykowski, Levera Scott, Dennis Lange, and Desiree

Lyonette from January 1, 2008 through April 23, 2008. Limmer Tr. pp. 79-80. Liminer represented

previously and still believed thathe had responded to this request fally, and that the response was on

'i'r.the CDs. I-3e did admit he did iiot thoroughly clieck to see what was includcd on the CDs. Limtner.

pp. 80-81.

Linimer next authenticated an email he received from Desiree Lyonette' on 5/13/2008 where

she told Limmer she was "cleaning out her e-mails". Linimer acknowledged this is generally

interpreted to mean she was "deleting" e-niail from her account and that he had knowledge of this on

that date, 51I312008. Limmer Tr. pp. 81-83. He then reiterated that on 5/13/2008, Desiree Lyonette

sent an e-mail to everybody in the office sayitig she was deleting e-mails, and that the e-tnails were

public records that were pending a request made by Kelly Bensman'. In this manner everybody was

tipped off to clean out their email boxes. Therefore, even if LCIS had done its job and attempted to

provide all relevant e-mails in the response for Bensman it would not be complete because Lyonette

and no doubt other emplyees destroyed some of those e-mails. Limmer Tr. pp. 83-84 Souietime after

this, LCIS gathered the e-mails still remaining that were responsive to Bensman's request, and provided

them to Limmer.

Limtner explained that the Lyonette email appears to have gone to everybody (at least all the

full time workers and niaybe board rnembers), because she adclressed it to a user created group called

"BOE Management and BOE Staff'. While he doesn't know wlio is on that list in can be determined.

By checking these mailboxes also a double check can be made to see if Lyonette deleted certain emails.

Limnier Tr. pp. 92-93. Despite this fact, Bensman only received one copy of this email even though

everyone should have received it, thus proving documents have been deleted, especially the ones

7 De.sirce Lyonette is one of the people subject to the email request niadc by Bensman on 4/23/2008 (Exhibit F, Limmer

Tr. Bx. E)
8 Litnmer knew at the time he reccivcd the email from Lyonette that is a policy at the Board of Elections slating e-inails

are public records. Limmer Tr. p.89 at 11. 6-1 l.
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i-eferring to the deletion of e-maiis. Limmer went so far as to now admit that he had deleted e-mails

and that be couldn't recall what they were but presumably they were public records. Litnmer Tr. pp. 94-

95. Litnmer did explain that deleted e-mails can be recovered as many were presumably just ntoved

fi-om a current folder to a "deleted" folder and they may still reside there but he does notknow if these

deleted folders were searched for the responses all thougb it appears they were not. Limmer Tr. pp. 94

at14-96at7.

Limmer then verified that he did in fact sign the affidavit subtnitted to this court by Respondent

with its i-eply tnemorandum in support of its motion to dismiss. (Exhibit B, Limmer deposition F?x. H

attachec1) In that affidavit, Linvner represented that lrad personal knowledge of niatters in the affidavit,

and he had copied all the documents requested by Bensman, but which she claimed haci not been

received, onto CDs, to the extent that such documents existed. Limmer claimed he "...went through

this list, and 1 then double-checked with the CD, to make sure that everything was there the best that

we could provide it." Limmer claims lie verified there were e-mailsin the folders on the CDs but did

not verify that they matched the dates requested. At this point L'uniner conceded that he could not state

that he had responded completely to Bensman's public record.s requests beeacue he didn't In1ow the

dates of the e-rnails lie provided, he did not kuow know if LCIS had tried to recover the deleted e-

nrails, and he did not iaiow if other users like Lyonette had deletecl e-mails. Based upon the facts

Limmer admitted he submitted a F,9LSE affidavit to the court. (Limmer Tr. p.96 at 8 tbrough 101).

One wonders if Mr. Borell will see fit to refer Limmer to the Prosecutor's office for signing a false

affidavit sinez he has been so eager to atternpt prosecutions of others for technical deficiences.

Limrner then changed his testimony and stated, for some unexplained reason, he now thought

the responses to the 4/23/2008 request9 (Exhibit F, Lirnmer Tr. Ex. Ii), were complete and on the CDs.

Counsel for Relator then asked Limmer to use a computer at the deposition to examine the CDs he

9 This is the request that asked for all incoming and outgoing e-mails for Jill Kelly, Dan Pilrose, Paula Lylcowski, Levera
Scott, Dennis Lange, and Desiree Lyonettc from January 1, 2008 through April 23, 2008.
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produced and show everyone where these e-mails were and clieck to see if they were fully responsive.

Limrner began by checking for the e-mails of Desiree Lyonette for the period January I st, 2008,

through April 23rd, 2008. At'ter admitting that he had never checked for these previously lie examined

the CD and concluded there were no e-mails from Desirce Lyonette from January I st, 2008, tlirough

Apri123rd, 2008. In fact there were on a few e-mails for Lyonette produced and they were all from

August 20t1i and August 21st. Limmcr Tr. pp.107-120. 'fo be certain of Limmer's amazhig testimony

counsel verified Limmer's conclusions in the following exchange from page 121 of his transcript:

10 Q. Okay, With respeet to any of the c-mail
11 requests, can you tell me with any degree of certainty

12 that you know that they've been responded to
13 conlplelely?

14 A. No.
15 Q. Okay. You don't know, right'?
16 A. Correct.

ln order to be absolutely certain of the veracity of Liinmer's statenients counsel for Relator

asked Limmer to find the e-nlails 1'or Jill Kelly, another person listed on the 4/23/2008 request (Exhibit

F, Limmer Tr. Ex. E). Liinmer again examined the CD the BOE produced which supposedly had their

records production. Limmer now found that there were ZERO e-inails in the folder for Jill Kelly and

again admitted he never checkec1 this before. Limmer.Tr. p.122. After getting sued and a year of

numerous motions to cornpel the BOE had still not produced these documents. Yet elnployees there

exclaim to the press and public that Bensman is just picking on them and being unfair instsad of

thinking about why they can't or won't respond to the public records requests mandated under Ohio

Law.

At this point it was clear that the BOE had as of 9-17-2009 still not responded to Bensman's

public records requests from 2008, and that they had misrepresented to the court that all responses had

been completed, and that possibly thousands ifnot hundreds of thousands of e-mails had been deleted

in violation of Ohio Public records law. There was no sense in asking Limmer about the numerous
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other requests since it was clear a good faith effort to respond records rcquest:s or discovery requests

had never been made by the BOE.

Based apon tlie testimony of Marty Liminer counsel stated on the record (and have now filed

with the court) the following stipulation:

Based upon the testimony taken on September 16th, 2009, and September 17t1i,
2009, both the parties agree additional documents must be produced to respond to
previou,s public records requests and/or discovery requests. 'The parties are jointly
suspending depositions in this case. The parties intend to file a stipulated motion
with the cowt requesting Marty Litnmer and the remaininlg 30(b)(5)depositions
intended to be taken Thursday, 9-17 pm., and Friday, 9-18,2009, be temporarily
suspended and resunied 30 days from 9-18-09.And during that time respondent will
supplement their discovery and public records i-esponses so as to complete the
discovet'y au(lpublic recoi-ds requests.

Public Records i,Aaw iteaulres the BOE to Conduct and Pay for aForensic Search to lietracve
Deleted E IV1aiLs and other Electronic Files from BOE and LCiS Computers.

This issue is not novel and has been directly addressed by the Ohio Supreme Court in Tlie State

of Ohio ex rel The Toledo Blade Co. v. Seneca County_Board of Commissioners, 120 Ohio St.3d 372,

899 N.F.,2d 961,(2008), where the Court held that a public office acted illegally when it deleted e- nails

ttrat it had a. statutory obligation to maintain imder R.C. § 149.43(B).

'Ihe Court found the Relator made a prima facie showuig for mandamus that commissioners

deleted e-mails in violation of county's records retention policy, so as to support claim for writ of

mandamus oompellizlg board to recover and provide deleted c-mails, even though county's policy

allowed individual computer users to determine when e-nrail cortld be deleted as having no

significance; large gaps existed in the responsive e-mails provided by board, one commissioner

admitted that he only recently began saving work e-mail, and it was unreasonable to eonstiue public

records statntes as grantingpubfic employces unreviewable authoiity to delete work.
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According to the Seneca County board's clerlc, the individual computer user makes the

determination as to when the e-mail can be deleted, just the same a Lucas County employees do.

Limmer'Tr. pp.68-70, U. 1-13.

The Court went on to hold that no pleading of too much expense, or too much time involved, or

too inuch interference with normal duties, can be used by the respondent to evade the public's right to

inspect and obtain a copy of public records within a reasonable time as required under R.C. § 149.43.

In this instance the cost of forensic analysis to recover deleted e-niails from the computers of county

commissioners was to be borne by county board of commissioners, ratlter than by corporation that

made public records request, even though such cost could be substantial; corporation sought to inspect,

rather than copy, the e-mails, board failed to maintain the e-mails in accordauce with eounty's records

retention policy, the law is to be construed liberally in favor of disclosure of public records. R.C. §

149.43(B)(1).

The Court noted that 149.43(B)(2) requires the county to "...organize and maintain public

records in a manner that they can be made available for inspection or copying ..."

In its opinion the Cowt set forth the appropriate factors for determining when a public office

has a duty under R.C. 149.43(B) to recover the content of deleted e-mails and to provide access to

them.

1 . Emails have been destroyed.

First, it inust be determined whetlier deleted e-inails have been destroyed. If the requested e-

mails no longer exist, they cannot be obtained by mandamus. State ex rel Cincinnati Enquirer. Div. of

Gannett Satellite Information Network, Inc. v. Cincnmati Bd. of 1,dii., 99 Ohio St.3d 6, 2003-Ohio-

2260, 788 N.E.2d 629, ¶ 15 (relator is "not entitled to a Nvrit of mandamus to compel what would be

tantamount to an impossible act"). In this Instance Marty Limnier testified that there were no e-mails

for at least two requests (Lyonette and Kelly) when there should have been thousands of them?. He

also testified that c-mails remain in a deleted files folder. They are still there waiting to be copied. To
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the extent any e-mails have been deleted from this folder there ai-e forensic teclmiques to recover them.

The Court in State ex rel. Toledo Blade noted thatby using "...sophistieated cornputer progi-ams,

electronic mail messages or computer files tliought to be deleted can be retrieved froin the deep

recesses of a computer data base long after they have disappeared from the screen." Annotation,

Discovei-y of Deleted E-mail and Other Deleted L.lectronic Records (2007), 27 A.L.R.6th 565, 576,

Section 2. 'Fhe court judicially determined by evidence presented by the Blade that "[d]eleted e-nrail,

as well as other data and files, is frequently recoverable by scanning a. hard [d]rive" even though the e-

mail has been deleted, because the data remains on the hard drive until the space whei-e the data exist is

ovenvritten by new data. The respondent in that case could not introduce evidence that rebutted the

evidence that the deleted e-mails still existed on the computers unless it did the very same forensic

, lysis required to recover the deleted e-mails. The same is tnie in this case without a full forensicanq

analysis. As long as these e-maits are on the hard drives of the computers, they do not lose their status

as public records. State ex rel Dispatch Printing Co v Columbus (2000), 90 Olrio St.3d 39, 41, 734

N.E.2d 797 ("so long as a public record is kept by a government agency, it can never lose its status as a

public record").

2 . The County Policy has been Violated.

The second factor requires Relator to make a prima. facie showing that the e-rnails were deleted

in violation of'tlre county`s records-retention-and-disposition policy. Cf, e.g., O'Brien v. Olmsted Falls,

Cuyahoga App. Nos. 89966 and 90336, 2008-Ohio-2658, 2008 WL 2252527, 1117 (burden of proof on

the plaintiff to establish elements to recover for spoliation of evidence); Kish v. Akron, 109 Ohio t.3d

162 2006-Ohio-1244, 846 N.E.2d 817 .1f119 (plaintifin federallawsuit established that public

employer violated R.C. 149.351 by destroying certain records). Mr. Limmer adinitted that e-mails are

erased by everyone, the only question is whether or not the destruction violated county retention policy.

The county retention policy in effect at the time the records requests were made is attached as Exhibit

G. ln order to determine the retention period one must first categorize the document. In fact, the BOL.
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public records policy (attached as Exhibit H, Howe Tr. Exhibit E) requires the records custodian to

arrange the e-mails and file them accordingly, then to respond to records requests from this organized

set of' email. '^Che BOE public records policy is attached as Exhibit H10. Director Linda Howe claims

she had never seen this document before and was not aware of it even though it is required to be posted

under Ohio law". She further testified that employees are not allowed to delete e-mails. 'I'his BOE

policy states email are records as defined by the Ohio Revised Code and subject to the same retention

policies (Section 4), and that the records custodian is supposed to separate them and organize them,

then retaui them pursuaut to the records retention policy. The problem in this case is that the BOE does

not follow its own policy and therefore never categorized the e-mails so if and when it destroys thein

they are not destroyed pursuant to any particular category of the records retention schedule. Instead,

employees delete them at will with no supervision just as in the Blade case. In that case the Court found

that substantial gaps existed in the dates of the e-mails provided and those gaps raise the inference that.

some e-mails were deleted in violation of the schedule. in the case sub judzce there are NO'2 e-mails

for many of the requests so clearly (here we have no e-mails produced even though we don't have a

similar policy) The Court in State ex rel Toledo Blade, held that a construction of R.C. 149.35 and

149.38, in conjunetion with R.C. 149.43, that vests individual government employees with

unreviewable authority to delete work-related e-mails is unreasonable because it would authorize the

unfettered destruction of public records. See R.C. 1.47(C); State ex rel Todd v. Felcer, 116 Ohio St.3d

207, 2007-Ohio-6053, 877 N.E.2d 673, ¶ 10 (court has duty to construe statutes to avoid unreasonable

or absurd results). Relator lias under auy reasonable interpretation clearly made a prinia facie showing

10 This doeument was copied by Kelly Bensmati at the BOE offices on May 22, 2008.
11 A pnblic office must create and adopt a policy for responding to public records reqnests.109.43(E),(E)(I). The public

records policy must be distxibuted to lhe records manager, records custodian, or the employee wlto otberwise has
custody of the records of that office, and that employee must acknowledge receipt. In addition, a poster describing the
policy must be posted in the public office in a conspictwus loeation, and in all branclt offices. R.C. 149,43(E)(2).The
public rccords policy must be included in the office's policies and procedures manual, if one exists, and may be posted
on the office's website.R.C. 149.43(13)(2). Compliance with these reqnirenients will be audited by the Auditor of State in

the course of a regu4ti' financial audit.R.C. 109.43(G).
12 Marty Limmer exaniined the C'Ds he produced on the record and found no e-mails for Jill Kelly for a three month period

and no e-ntails for the relevant period for Lyonette for the same period. No others were examined afler that point as it
was obviously fruitless and counsel for the BOE stipulated to the fact that the responses were not sufficieut.
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that the e-mails were deleted in violation of the eounty's records-retention-and-disposition policy.

3. The recovery of the deleted e-iuails may be successfnl.

Third, therc must be sorne evidence thatrec.overy of the deleted e-nia.ils may be successful. in

State ex rel. Toledo Blade, the Blade's computer expert stated that. "[i]t is not possible to know whether

deleted email inessages or other data is recoverable until forensic recovery and analysis is attempted,".

In this instance it is certain that some of the e-mails can be recovered because Limrner testified that

they reside in a "deleted c-inails folder" at least for some period of time, and that furthermore backups

are maintained by LCIS so that recovery front the backups should be possible. This is suflicient

evidence under the holding of State ex re1. Toledo Blade that recovery of the deleted e-rnails may be

successful. Furthermore Linda Howe testified that while employees supposedly know they are not to

destroy any e-mails that it is her belief that. all deleted files could be recovered (Howe Tr. at P.168, 1.

11). The Court in State ex rel. Toledo Blade, held that is all that is required nnder these facts because

thc evidence raises an inference that the respondent deleted e-niails in contravention of the applicable

records-retention-and-disposition schedule. See, e.g., Williams v. Williams (Sept. 24, 1992), Franklin

App. No. 92AP-438, 1992 WL 246020, *2 (citing "the fundamental and equitable prnrciple that

wrong(loers ought not benefit frorn their own wrongdoing"); see also Sikora v. Sikora (1972), 160

Mont. 27, 31, 499 P.2d 808 (recognizing the "equitable principle tllat a wrongdoer may not benefit from

his wrongful acts").

4. The cost of recovegy does not bar attempted recoverv.

Fourth, the mere fact tltat the cost of the reeovery services may be expensive does not bar the

court from ordering that recovety be attempted. I'he Court in State ex rel. Toledo Blade, stated [n]o

pleading of too much expense, or too inuch time involved, or too much interference with normal duties,

can be used by the respondent to evade the public's right to urspect and obtain a. copy of the public

records within a reasonable time." State ex re1 Beacon Joumal PublishuigCo v. Andrews (1976), 48

Ohio St.2d 283, 289, 2 0.O.3d 434, 358 N.E.2d 565. Insofar as the e-mails still exist on the computers,
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they reinain public records, and the board has a duty to organize and tnaintain them in a manner in

which they can be made available for inspection and copying. R.C. 149.43(B)(2); State ex rel. Dispatch

Printing Co. v. Coiumbus (2000), 90 Ohio St.3d 39, 41, 734 N.E.2d 797 (as long as a public record is

kept by government agency, it does not lose its status as public record).

Finally, there is an issue concerning who should bear the expense of the forensic analysis of'the

commissioners' computers to recover the deleted e mails. The board claimed that the cost of the

forensic analysis should be paid for by the Blade as required by R.C. 149.43(B)(1), whieh provides that

all public records responsive to the request "shall be promptly prepared and made available for

inspection to any person at all reasonable times duting regular business hours * * * at cost and within a

reasonable period of time." The board's claim lacks merit because the Blade's requests were to review,

i.e., inspect, the e-mails, not to have copies of the a-maIls. "The riglit of inspection, as opposed to the

right to request copies, is not conditioned on the payment of any fee under R.C. 149.43 :" State ex rel.

Wan'en Newspapers, lnc. v. Hutson (1994), 70 Ohio St.3d 619, 624, 640 N.E.2d 174. The board's

reliance on our holding in State ex rel. Margolius v. Cleveland (1992), 62 Ohio St.3d 456, 460, 584

N.E.2d 665, that "a governrnental ageicy must allow the copying of the portions of computer tapes to

which the public is entitled pursuant to R.C. 149.43, if the person requesting the information has

presented a legitimate reason why a paper copy of the records would be insufficient or inipracticable,

and if such person assumes the expense of copying," is thus misplaced because the Blade seeks only to

inspect the records. In addition, Margolius did not involve e-mails that had been deleted in

contravention of an adopted records-retention-and-disposition policy.

The general rule in discovery disputes concerning deleted e-mails is that "because the cost of

retrieving deleted electronic data can be high, the costs of such retrieval may be shifted to the party

seeking discovery [in] some circumstances." Annotation, 27 A.L.R.6th at 577, Section 3; see also 8

Wright, Miller, and Marcus, Federal Practice and Procedure (Supp.2008) 64, Section 2008.2,

consthuing Fed.R.Civ.P. 26(b)(2)(B) ("When the court orders discovery from sources that have been
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shown to be not reasonably accessible, * * * the court may rcquire the paity seeking discoveiy to

slioulder part or all of the reasonable costs of obtaining the information from inaccessible soruces");

Civ.R. 26(B)(4) (effective July 1, 2008) ("In ordering production of electxonically stoi-ed information,

the court may specify the fonnat, extent, tnning, allocation of expenses an(I other conditions for the

discovery of the electronically stoi-e.d information").

The Court in exercising its discretion recognized that several factors supported placing the

expense of the forensic recovery of the deleted e-mails on the County: (1) under R.C. 149.43,

requesters of public records need not pay a fee to inspeot public records, (2) the county 1ailed to

maintain the requested e-mails in accordance with the applicable schedute for records retention and

disposition, (3) R.C. 149.43 must be construed liberally in favor of disclosure of public records, (4) no

pleadiug of too much expense justifies noncompliance with R.C. 149.43, and (5) the entitlement oF a

member of the public to public records under R.C. 149.43 is stronger tlian the right of a litigant to

discovery under Civ.R. 26 because the vely object of the public-reeords mandamus suit is to obtain the

records. Placing the expense of the recovery on the Blade is arguably supported by the following

factors: (1) the forensic-recovery process niay be expensive and (2) the recovered e-mails may be

minimal. On balauce, the Court held the factors that support having the county bear the expense of the

forensic analysis to recover the deleted c-mails outweigh the speculative factors that support having the

Blade absorb the cost. The same analysis is on point in the case sub jaidice.

Ill. C®NCLUSIUIi

"f'he failure to produce these electronic docurnents requested in discovery and through public

records requests is a violation of tho Public Records Act. The destruction of the e-mails is also itself an

independent violation of the Act, since the destruction was contrary to the reeords-retention policies of

the county record eommission and was aecomplished without prior notice to the state auditor and the

Ohio Historical Soeiety. R.C. 149.351 & 149.38. Relator will also be moving thei Court to allow her to
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amend her Complaint to include claims for spoliation of evidence and destiuction of public documents

under R.C. 149.351.

Accordingly, as shownhereinabove, Relator prays ttiat this couit issue an order to the BOE to:

(1) Make responsive public records available to Relator promptly and without delay and to do

so at all times for future requests.

(2) Allow and independent forensic espert of Relator's choosing to take the necessary steps to

recover the content of all requested disovery and public records documents records that have been

deleted or notprovided to Relator, and report on the steps taken.

(3) Make each of the recovered e-mails promptly available to the Relator for inspection and

copying.

(4) Require the BOL to pay for the services of this independent computer expert.

Dated : 10/01/2009 /s/Anthonv J . DeGidio

712 Farrer St.

Maumee, OH 43537

419-509-1878

Fax: 419-740-2556

CERTIFICATE OF SERVICE

I hereby cer-tify that a copy of the foregoing was served this 10/01/2009 upon:

The Lucas Cormty Prosecutor, John Borell
Lucas County Courthouse
Adams and Crie Streets
Toledo, O1I 43604

Dated : 10/01/2009 Respectfully submitted,

DeGidio _/s/Anthonv J .
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EXHIBIT C

Summary of Retator's Public Records Requests and Respondents March 2009 Response

^i,u1, , ii1liPii li tlr ^} ^ o i ^..ocptrdriRespond'$nts
tteM

. fl , . , , i i
02Ca5

I_..

CD containing scanned electronic copies of the candidacy petitions for all Lucas County
Folder='Central
Committee Petitions-

Republican Party central committee candidates for the March 4, 2008 election, I tema1"

scanned electronic copies of receipts for the candidacy petitions for all Lucas County Republican
Folder-"Centraf
Committee Petitions-2

Party central committee candidates for the March 4, 2008 election. I tem#"2

Copies of att aitachments for any and alf Lucas County Republican Party pre-election, post-
"and annual f"rnance reports filed from January 1, 2005 through 5121108semi-annualelection
FinancialFolder-

"3 ,,
including amended reports. The attachments include but are not limited to receipts, bank Reports

statements bank deposit silus paid Invoices/bi0s and canceled checks.

Copies of all fax Vansmittals sent to or received by Jill Kelly, Dennis Lange, and Desiree Lyonette Folder -"Bensman"8
anytime on April 7, 2008 up through 11:30 am on April 8, 2008.

Copies of any fax transmittais, e-mail messages, and a description of any in-person requests Folder -"Emails"g
made by the Lucas County Republican Party or by their representative.

Please provide the Lucas County Board of Elections Written policy related to allowing visitors or NO POLICY EXISTS
16 assisting non-employees after the office is dosed for the business day.

Aease provide the Lucas County Board of Elections Written policy related to conducting business NO POLICY EXISTS
17 after normal business hours.

Party affiliation statementsisuppor8ng documentation (i.e. copies of provisionai ballot envelopes,
absentee ballot requesUretum dates, absentee ballots, poll sheets, voter registration lists, tally
sYieets) relating to the May 4th, 2008 primary election for the following Lucas County Republican
Party Central Committee members elect-Jason Layman 2702 Nothvals Drive, Oregon, Ohio
43616; Derrick Austin 1361 S. Cove Blvd. Toledo, Ohio 43606; Ashtey Schroeder 4119 Carthage

Ohio 43612; Jeffrey Cromwell 4342 Fairview Drive, Toledo, Ohio 43612; MatthewToledoRoad ""
19

,,
Ruch 3705 Willys Pkwy, Toledo, Ohio 43612; Lee T. Reneau II 1521 W. Alexis, Toledo, Ohio BensmanFolder -

43612; James Damas 1410 Juliet Drive, Toledo, Ohio 43612; Marisa Leggett, 1747 Milroy,
Ohio 43605; Andreatolurnber 315 W. Dudley Street, Maumee, OH 43537; Timothy Eff,Toledo,

OH 43605; Jaines Battle, 142 Main St. #1, Toledo, ON 43605; RayToledo74014 Parker Ave ,.,
Wagner Itl, 3025 121st St, Toledo, OH 43611; Jurry Taallb-Deen, 1137 Lincoln, Toledo, OH
43607; Frederick Cooper, 830 Pine Valley #105, Toledo, OH 43615; Terry Kilpatrick, 6913

Manore, Whitehouse, OH 43571

Copies of the Board of Elections' internal audit checklist and copies of any and all documentation

compiled by staff working on reviewing (he copies of any documentation that was sent to request Folder -"Finance
additional information from the Lucas County Republican Party, and copies of any responses or Reports" Audit Checklist

22 supplemental information provided by the Lucas County Republican Party for Lucas Camty does not exist
Republican Party pre-election, post-electlon, semi-annual, and annual finance reports filed from
January 1, 2006 through May 21, 2008 including amended reports.
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Envelopes are at
Steven's Storage -$3 per

23 Inspect the republican Absentee Baflot Envelopes for the March 2008 Primary Election. box to retrieve.
Previously inspected by
Kelly Bensman

25 Copies of personnel files for Board members Lynn Olman and Patrick Kriner.
Folder "BOard Member
Files"

Copies of personnel files for Jill Kelly, Dennis Lange, Desiree Lyonette, Troy Wright, Kelly Mettler, Folder "Personnel Files
26 Bruce Temple, Marfin Limmer, Andrea Taligia, Mary Ludeman, and Lori Jacek. Discipline Records"

Complete electronic copies of alf incoming and outgoing e-mails, induding attachments, sent to
42 and received from the accounts of Jill Kelly, Dan Pilrose, Paula Lykowski, LeVera Scott, Dennis Folder - "Emails"

Lange, and Desiree Lyonette from January 1, 2008 through May 1, 2008.

Monthly e-mail from county telecommunications department providing BOE with phone records or Folder- "Emails"43
that provides phone records from January 2008 through April 2008

Disciplinary records for Jill Kelly, Dennis Lange, Desiree Lyonette, Troy Wright, Kelly Meftler, Folder- "Personnel Files
45 Bruce Temple, Martin Limmer, Andrea Taligia, Mary Ludeman, and Lori Jacek. Discipllne Records"

All documentation relating to the production of Jeffery Cromwell's return absent voter envelope to Does not exist80 Doug Hayrtam.

81 All documentation rela6ng to the discovery of Jeffery Cromwell's return absent voter envelope. Does not exist

The chain of custody documentation for ballot and voter identification materials relating to Jeff Does not exist82 Cromwell, as well as all republican absent voters duritig the March 2008 election

Copies of all returned absentee ballot envelopes that were returned by someone other than the Does not exist83 individual whose rtame was printed on the envefope.

Copy of faxes doesn't
86 Copy of fax SENT TO: 419-482-0566 DATE: 4/10108 TIMEi 14:20 exist

Copy of faxes doesn't
87 Copy of fax SENT TO: 419 482-0566 DATE: 4/08/08 TIME:15:26 exisi

of faxes doesn'tC
88 Copy of fax SENT TO: 419-482-0566 DATE: 4/02r08 TIME: 9:01 eosi

Copy of faxes doesn't
89 Copy of fax SENT TO: 419-213-2011 DATE: 4I09108 TIME: 16:41 exist

Copy of faxes doesn't
90 Copy of fax 8ENT TO: 419-482-0566 DATE. 4/07/08 TIME^. 12:46 exisT



91

Il^ ^^u^i,u^^„l^iii^^i,lf^+
Copy of fax SENT TO: 419 482-6566 DATE: 4/67/08 TIME: 14:28
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IN THE COURT OF APPEALS
FOR LUCAS COUNTY

SlXTH APPELLATE DISTRICT

Kelly 8e11sman, Case No, CL- 06'- d 1 a I I

Relator, '

v, ^ AFFIDAVIT OF MARTY LIMMER

Lucas County Board of *
Elections

Respondent.

i, MARTY LIMMER, being duly sworn, state:

1, I am employed by the Lucas County Board of Elections as an information Services
Manager and have been so employed at ali times relevant hereto.

2. 1 have personai knowledge of all matters contained herein,

3. On or about February 23, 2009, 1 received a copy of a list of documents that Ms.
Bensman claimed that she had not received from the Lucas County Board of
Etecfions. (See Exhibit C)

4, On or about March 10, 2009, I compfeted copying all of the documents, to the extent
that such documents existed, that were included on the tist described in paragraph 3.
These documents were scanned on CDs and given to attorney Scott Clotek, in
accordance with the instructions of Ms. Bensman's attorney. (Exhibit D)



Sworn to and subscribed in my presence this .(s^4^ay of June, 2009.

(Seal)
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Page 1 of 1

Anthony J. ®eCidio

From: "John BorelP" <JABorell@co.lucas.oh.us>
To: <tony@cyberlawyer.com>
Sent: Sunday, March 08, 2009 2:27 PM
Subject: Re: State ex rel Bensman v. Lucas County Board of Elections
What i have ai-e the Board's responses/documents to the list you sent me on 2/20. This list is the
documents that Ms. Bensman claims she did not i-eceive. I do not believe that we claimed any
attorney-client privilege as to these documents.

Although now a moot point, if Ms. Bensman told you that she did not receive any of the
doctunents on the 2/201ist, she is incoiTect. We have a room full of people who eitherhanded her
the docnments oi- watched her review them. She actually spent two days at the BOF, office
reviewing some of the requested documents. 1Iowever, as I said, that's Jnoot now.

We are still working on the documents that were requested througli discovery. Although I filed a
motion to reconsider, we will treat the discovery request as a publicrecords request. We will
need additional time to produce these records, since we spent a considerable aniomit of time
responding a second time to Ms. Bensman's original public records request.

>>> "Anthony J. DeGidio" <fony@cvberlawyer_com> 03/06/09 7:29 PM >>>

Have you provided the attorney-client material to the court yet for in
camera review?

Original Message -----
From: "JohnBorell" <JABorel(@co.lucas.oh.us>
To: <tony@c^erlawver.conv
Sent: Tliursday, March 05, 2009 7:14 PM
Sabject: Re: State ex rcl Bensman v. Lucas Coanty Board of Elections

The Board has completed its response to Ms. Bensman public records request
in this lawsuit. I believe all of the documents have been copied to ed's and
therefore, the charge will be mininal-the cost of the discs. Let me know if
you want to pick them up.

Exh i b it C

A - 036

9128/2009



Exhibit D





a)
M

BaARD OF
"

cLECT
li J P d MI p

1001 Mh

O'
t-I1.AJ'!+

tiQV^i tm Ta p ^
o o j

CL

"4

14

0 0 ^ I ^

r

_
`^ N . ' N '•^ .

1
2 o^ Z Z Z 2®

b m

aLi a 4 n.

w

^

a

^ rn m ^

o

°
,o

,^ R
E^

^' E
d
N̂

rn
rn
N

u O^
N

c ,̂
y

0
O
r.

e
^m^ V V ^+

l3

N
V' V

N

O ^p

'n^' a O E ^ •--•

r.^a^^p^ a_ m ^ [n a.t3 a
c c m d

m
^OO-

^

1" -E ^
N N N d.

C °p^
e^ C

^•°j
o

57 97 '̂ m ^S
N

`.^ 'p

m
^^j

X
f2 C'r

ro^'a [Oe r

^ o y E a d^ Ut

ffi
E

OB ^^^Cq

O

^

^ '^ o ^ y a C ^^ n5 $

^ L

q

pL (A ^mtl`c a. n.K 0



Exhibit E



APPEND/X G: RECORDS J4ETE/YTIO.tY SCHEDULE

This record of retention has been established for county boards of elections. No records shall be
retained, transferred or destroyed in violation of this schedule. No record shall be destroyed if it
pertains to any pending case, claim or action.

(Revised 1996)

SCHEDULE NUMBER DESCRIPTION OF RECORDS RETENTMON PERlOD

CBE-1 (050-031) q7 I Absentee Ballot Applications: Civilian
and Miiitary

Retain 4 years, then destroy

CBE-2 (050-032) 97, p. Absentee Voter Register: Civilian
(record of absentee voters)

Retain permanently

CBE-3 (050-033) q7 3 Absentee Voter Register: Military
(record of absentee voters)

Retain permanently

CBE-4 (050-034) 1
^7- 7

Abstract of Votes (abstract of votes
cast in all elections)

Retain permanently

CBE-5 (050-035) 17„ Audit Report (report of the state
examiner)

Retain 1 copy permanently

CBE-6 (050-036) q7, ti^7 Ballots Cast (actual ballots; non-
partisan, primary, absentee, questions
and issues, etc.) (Special Note: Federal

Retain until 60 days after
electton, then destroy provided
election is not contested

ballots must be retained for
22 months.)

CBE-7 (050-037) qV1 Ballots: Sample (record of bond issues
and tax levies in form of sample

Retain 20 years in office, then
transfer to archives for

ballots) permanent retention

CBE-8 (050-038) 9-7.W Bids: Unsuccessful (copies of
unsuccessful bids)

Retain 2 years after contract
awarded, then destroy

CBE-9 (050-039) 9^rq Bids: Successful with Contract
(contracts and bids)

Retain 15 years after
completion or expiration of
contract, then destroy

CBE-10 (050-040)
Q7• f()

Cash Book (record of fees collected) Retain 10 years and until
audited by auditor of state and
audit report is released, then
destroy

ELECTION OFF/ClAL MANUAL FOR ONfO COUNTY BOARDS OF El.EOTlON APPEND7X G- 1
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A1PPEPdY,YI% G ° fFYEc®92CDs RETENTION SCHEDULE

a`CWEDUN..E NUMBER 6ESCRIryTIOfN Or RECORDS RETENTION PERIOD

CBE-11 (050-041) Campaign Expense Reports
'

Retain 6 years, then destroy
expenses reports filed)(candidatcs

CBE-12 (050-042) Central Committee Notices Retain 2 years, then destroy

97 12
(party notices of meetings and
members)

CBE-13 (050-043) q^°i ^ Correspondence (general office Retain 1 year, then destroy
correspondence)

CBE-14 (050-044)
q q

CertiBcates of Annexation Retain permanently
7-1 (copy of annexation ordinances, etc.)

CBE-15 (050-045) Election Charge-Back Record Retain 3 years and until audit

9745 (election expenses charged back) report is released, then destroy

CBE-16 (050-046) Financial Report of Expenditures Retain 6 years, then destroy
Q7-10 (reported to secretary of state)

CBE-17 (050-047) Ledger of Receipts and Expenditures Retain 6 years and until all
(board's financial record) items are cleared and audited

4 °
by auditor of state and audit

d7 estroyreport is released, then

CBE-18 (050-048) Petitions (accepted and rejected Retain 6 years and 6 months,
9 petitions for efections) then destroy

CBE-19 (050-049)q7 )1 Poll Books and Tally Sheets Retain 6 years, then destroy
(lists of electors for all elections)

CBE-20 (050-050) 97° Poll List (lists of voters by precin(l) Retain 2 years, then destroy

CBE-21 (050-052) Patl Otficials Record/Precinct Record Retain 2 years, then destroy
9'j.dL) (list of judges)

CBE-22 (050-053) Receipts and Expenditures: Candidates Retain 6 years, then destroy

97-A
(campaign financial history for
candidates.)

CBE-23 (050-054) Receipts and Expenditures: Questions Retain 6 years, then destroy
and Issues (campaign financial history;

Q'`1° for/against questions and issues)

CBE-24 (050-055) Receipts Books: Election Papers (office Retain 1 year, then destroy
receipt book for ethics material and
campaign flnancing statements issued)

CBE-25 (050-056) Receipt Books: Monies Retain until audited by auditor
(office copy of fiscal receipts issued) of state and audit report is

released, then destroy

CBE-26A Resolutions (copies of resolutions Retain for life of bonds, then
(050-057) by governmental bodies authorizing destroy

placement of issues on the ballot)
Resolutions on bond issues that pass `

APPENDIX G - 2 ELECTION OP'FICIAL MANUAL FOH OHIO COUNTY BOARDS OF ELECTfO.N
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APPENDIX G - RECORDS RETENTION SCHEDULE

SCHEDULE NUMBER DESCRIPTION OF RECORDS RETENTION PERIOD

CBE-26B Resolutions (copies of resolutions Retain until 5 years after

(050-058) by govcrnmental bodies authorizing election, then destroy
placement for issues on the ballot) All
other resolutions except for those on
bond issues that pass

CBE-27 (050-059) Vouchers (office copy of voucher sent Retain until audited by auditor
to county auditor) of state and audit report is

releascd, then destroy

CBE-28 (050-060) Ward & Precinct Maps (political sub- Retain permanently
division precinct boundaries)

CBE-29 (050-061) Withdrawal of Candidacy Notices Retain until 1 year after
(notices of withdrawal received) election, then destroy

CBE-30 (050-062) Minutes of the Board of Elections Retain permanently
(remrd of proceedings)

CBE-31 (050-063) Change of Name, Deaths, and Retain until 2 years after filing,
Disenfranchised Voter Reports (original then destroy
reports issued by probate court, clerk
of courts and health department)

CBE-32 (050-064) Registration Cards: Active (master Retain permanently
and pre(fnct card files for currently
registered voters)

CBE-33 (050-065) Registration Cards: Inactive Retain permanently
(cancelled voter registration cards)

CBE-34 (050-066) Transfer of Registrations (record of Retain 2 years, then destroy
voters'transfer of registration from
one area to another)

CBE-35 Directives/Advisories Retain 6 years, then destroy

CBE-36 Change of Address/Name Notifications Retain 4 years, then destroy

CBE-37 Primary Voter Challenge Form Retain 2 years, then destroy

CBE-38 Absentee Identification Envelopes Retain for 60 days, then
destroy, provided election is
not contested

CBE-39 Voter Registration Cards (Deceased or Retain 4 years, then destroy
moved out of county per procedures
under R.C.3503.22)

CBE-40 Walk-in Voter (H.B. 237) Applications Retain 4 years, then destroy

CBE-44 (050-096) Registration Confirmation Notices Retain 2 years, then destroy
(confirmation notices sent by boards to
residents to verify registration records)
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APPEN®YX G m RECOFd13S RF-°%'EN'PION SCHEDULE

SCHEDULE NUMBER DESCRIPTION OF RECORDS REYErtlYAOPo PERIOD

CBE-45 (050-097) Confirmation Notice Responses: Retain 2 years, then destroy
(Infnrmatian indicating whether
a person has responded to a
confirmation notice.)

CBE-46 (050-098) Confirmation or Ad<nowledgement Retain 2 years, then destroy
Notice Lists: (Lists of names and
addresses of persons who were sent
confirmation or acknowledgement
notices.)
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Page 1 of b

EO Vou fonvarded this message pn 6/17/200a 8:05 PM. I
ECe(iv Bensmatt

From: Kelly Bensman
To: John Borell
Cc: Dan Pilrose; Paula LykowSkl

5ubject: RE: FW: Request for f'ublic Records

attachments;

Sent: Wed 4(23/2008 8:45 AtA

Emails are a pubiic record Mr. Bore1l especialy when they deal with
the spending of county funds,

I was informed by the "appropriate munty office" that they do e-mail
the BOE this information, so someone at the BOE has this inforrnatlon. I
want complete copies of the e-mails with the phone records and
attachments.

Since you are not fnvotved In the day to day operations of the office,
please have Dan Pilrose confirm that no one in the Lucas County Board of
Eiections receives an e-mail with phone records or any document that
provides phone records,

Also please Indicate that no Board of Elections' personnel ts assigned
to review the number call logs to ensure that people are not overusing
the phone for personal matteis.

I would also like to add to my request the following:
%wouid like complete copies of all incoming and outgoing e-mails for
Jill Kelly, Dan Pilrose, Paula Lykowski, LeVera Scott, Dennis Lange, and
Desiree Lyonette from January 1, 2008 rixough April 23, 2008. I would
also Nke electronic copies of all attachments. I will sort through afi
of their e-maiis to find the phone records. Since you maintain these
electronlcatty, I would like the records electronically.

Kelly 8ensman

-----Original Message-----
From: John Borel! (mdiltp^JA@orell@c,q,tu;_as;o)^.us.^
Sent: Wednesday, April 23, 2008 9:17 AM
To: Kelly Bensman
Cc: Dan Pilrose; Paula Lykowski
Subject: RE; FW: Request for Public Records

As I have state severai times, the phone records are not maintained by
the Board of Elections. You are certainly free to request those records
from the appropriate County department,

>>> "Kelly Bensman" <KBensman@hullinc,com> 4(Z,3/2008 9:12 AM >>>
1, I am asking for the nronthly phone record that is e-mailed to JiN
Kelly or Dan Pilrose each month. I received this before. Why won't you
provide It noat? I can only guess you are attempting to hide something. I
want complete copies of that e-mait includfng the attachment. Are they
not responsible for monitoring the phone calls being made from the

-_ vna„,,,,,,,,pnUox/boe/RI::"/a20FW:%20itequest%20f.. 2/15/2009 A-046
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SCHEDULE OF RECORDS RETE'P7°L°IOId AN)5 DISPOSITION

(1) TO: LUCAS COIItST1' RECORDS COMBISSION 419 245p49S1 Tebephone H&uffibex

(2) PROb%:___.. I,t7CAS COL7pTPY HOAfLD OF &LEC'I'IONS

(3).Certification: No record shall be retained, destroyed, transferred, or otherwise disposed of
in violation of this schedule. No record shall be destroyed if it pertains to any pending case,
claim, or action. When records listed on this forna are to be microfilmed and the originals
destroyed, please stipulate.

Authorized departffiental official

(4) Approva2,ss
Chairman, Records Commission:

Ohio Historical Society:

Auditor of State:

(5)
Schedule
number

97-1

97-2

97-3

97-4

97-5

97-6

(6)
Record title and descxiption

Absentee Ballot Applica-
tions: Civilian & Militaxy

Absentee Votez Register:
Civilian (Y'ecoYd of
absentee voters)

Absentee Voter Register:
Military ( record of
absentee voters)

Abstract of Votes
(abstract of votes cast
in all elections)

Audit Report (report of the
state examiner)

Ballots Cast (actual
ballots: non-partisan,
primary, absentee, question
and issues, etc.,) (Special
Note: Federal ballots must
be retained for 22 months

Retain until
60 days afte
election thesl
destroy prov
election is a1
contested..

MAY5-1997

STA1 E AN(; LOCAL
,.-"r7,Nia,1cTN1T nFCORDS

A-048
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SCHEDULE OF RECORDS RETENTION AND DISPOSITION
CONTINUATION SHEET

Record title and description Retention For use by approving
period I agencies

Ballots: Sample (record of
bond issues and tax levies
in form of sample ballots)

Bidso Unsuccessful (copies
of unsuccessful bids)

Bids; Successful with
Contract (contract and
bids)

Cash Book (record of fees
collected)

Campaign Expense Reports
(candidates' expenses
reports filed)

Central. Committee Notices
(party notices of ineetings
and members)

Coxrespondence (general
office corx•espondence)

Certificates of Annexation
(copy of annexation
ordinances, etca)

Election Charge-Back Record
(Election expenses charged
back)

Financial Report of Expendi-
tures (reported to secretary
of state)

Ledger of Receipts and
Expenditures (board's
financial r's?bi&'fT)STORfCAL SDCIETY

MAY 5 - 1997

STATE AND LOCAL
GOVERNMENT RECORDS

Retain 20 year in office
then transfer o archives
for permanent etention

Retain 2 years^after contract
awarded then d stroy

Retain 25 yeaz after ^ a
completion or xpiration
of contract, t en destroy 'g, 0^

Retain 10 year and until N
audited by Aud tor of State
and audit repo t is released c'^ ^^ y
then destroy `^N ^.

Retain 6 years
then destroy

Retain 2 years
then destroy

Retain 1 year
then destroy

Retain permane*tly

Retain 3 years and
until audit re ort is
released, then destroy

Retain 6 years
then destroy

Retain 6 years and until
all items are leared and
audited by Aud tor of State
& audit report is reAmff^ftes, the years
then destroy eutmmpa,sed by the recards

have been zud;tpd by the
Ausitar cf Sts?e ar,d the
audit report has n 049
released pursuant
o.,., „7 75 n D r;_
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SC%3EDi7LE OF RECORDS RETENTSCIT AND DISPOSITION
CONTINUATION SHEET

Record title and description Retention For use by approvinq
period ageneiea

Petitions (accepted & rejected Retain 6 years and
petitions for elections) 6 months then estroy

Poll Books & Tally Sheets
(lists of electors for all
elections)

Retain 6
destroy

years lthen

Poll Lists (lists of voters
by preci_nct)

Retain 2
destroy

years then

Poll Officials Recosd/Psecinct
Record (list of judges)

Retain 2
destroy

years then

Receipts & Expenditures:
Candidates (campaign financial
history for candidates)

Retain 6
destroy

years then

Receipts & Expenditures:
Questions & Tssues (campaign
financial histozy: for/against
questions and issues)

Receipt Books: Election Papers
(office receipt book for
ethics material and campaign
financing statements issued)

Receipt Books: Monies (office
copy of fiscal receipts
issued)

Retain 6 years^then
destroy

Retain 1 year ^hen
destroy

Audfted means: the years
encam, assed by the reter

Retain until a dited have bxn audited by the
by Auditor of tate Auditor of Sfi.2te 2nd the
and audit repo t is audft report has beenreleased, then destroy released pursuant to

Resolutions (copies of xeso-
lutions by governmental bodies
authosizing placement of issue
on the ballot)
a. Resolutions on bond issues

that pass

Resolutions ( copies of reso-
lutions by govesnmental bodies
authorizing placement of
issues on the ballot)
b.. All other resolutions exce

those on bond issues that

Retain for lif of
bonds then des roy

Retain until 5
after election
destroy

t OHIO FIfST
ass

years
then

Sec. 1I7,26 O.R.G.

RICAL SOCIETY

MAY 5 - 1997

STATE ANC LOCAL A - 050
GOVERNMENT RECORDS
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SCHEDULE OF RECORDS RETENTION AND DISPOSITION
CONTINUATION SHEET

Record title and desexiption Retention I For use by approviag
period agencies

Vouchers (office copy of
vouches, sent to county
auditor)

Ward & Precinct Maps
(political sub-division
precinct boundaries)

Withdrawal of Candidacy
Notices (notices of
withdrawal received)

Minutes of the Board Elections
(record of proceedings)

Change of Name, Deaths, and
Disenfranchised Voter Reports
(original reports issued by
probate court, clerk of courts
and health department)

Registration Cards: Active
(master and precinct card file
for currently registered voter

Registration Cards: Inactive
(cancelled voter registration
cards)

Transfer of Registrations
(record of votexs' transfer
of registration from one
azea to another)

Directives/Advisories

Change of Address/Name
Notifications

Pximary Voter Challenge
Form OHIO HISTORICAL S i0iETY

Retain until a dited
by Auditor of tate
and audit r•epo lt is AE-ldited n».ans: the pears
released, then destroyenLo;nPssed by the reCord

Retain permanerlet ly

Retain until 1 year
after election then
destroy

Retain permane*tly

have bse,1 audited by the
Auditor of State and the
aua+t report has been
rel4ased pursuant to
Sec 117.28 O.R.G.

Retain until 2 years
after filing t en destroy

Retain permane tly

Retain permane tly

Retain 2 years then
destroy

Retain 6 years(then
destroy (

Retain 4 years^then
destroy

Retain 2 yearslthen
destroy

MAY 5 ® 1997

STAT'EANC W;
GOVERNMENT RE^;,: <<,'S

A-051
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SCHEDULE OF RECORDS RETENTION AND DISPOSITION
CONTINUATION SHEET

Record title and description Retention
period

For use by approving
agencies

Absentee Identification
Envelopes

Voter Registration Cards
(Deceased or moved out of
county per procedures under.
R..C. 3503..22)

Walk-In Votez (H..B. 237)
Applications

Registration Confirmation
Notices: (confirmation
notices sent by boards to
residents to verify
registration records)

Confixmation Notice Responses:
(Information indicating
whether a person has responded
to a confirmation notice)

Confirmation or Acknowledge-
ment Notice Lists: (Lists of
names and addresses of pexsons
who were sent confirmation or
acknowledgement notices)

Payroll Records (copies)
(original held by county
auditor permanently)

Time Cards, Time Sheets,
Payxoll Sign in Sheets

Invoices (paid) (copies)
(original held by county
auditos 4 years)

Purchase Orders

OHIO HISTORICAL SOCIEfY

MAY5-1997

STATE AND LOCAL
GOVERNMENT RECORDS

Retain for 60
then destroy,
election is no

Retain
destroy

4 years

Retain for 4 y
then destroy

Retain 2
destroy

years

Retain
destroy

2 years

Retain
destxoy

2 years

Retain 3 years
pYovided audit

Retain 3 years
pxovided audit

Retain 2 years
provided audit

Retain 4 years
provided audit

ays
rovided
contested

then

ars

hen

then

hen

prov;4. e

d Atr ^ '`` t ^eW04
s

^^asa^e

Aud:ied "ns #h yeaf3
oncampassed by the records

d

d have been audited by th®
Audttor of State and the
audif repmt has beess

to
d IIl7.^ Oj

A-052
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Lucas County Board of Oections
One GovernmentCenter ® Suite 300 a Toledo, Ohio 43604-22S0

419.213.4001 ® 419.213.4069 (fax)

www.lucascountyvotes:org

Jill B. Kelly
Direcior

Oaniei Pilrose; )r.
Deputy Direcfor

Rita Cterk
Charrperron

Carrick {ohnson
Patri<k Kriner
Lynn Olman

fntrotluctaon:

It is the policy of the Lucas County Board of Elections that openness leads to a better-
informed citizenry, which leads to better government and better public policy. Rt is the
policy of the Lucas County Board of Elections to strictly adhere to the state's £^ublic
Records Act. All exemptions to openness are to be construed in their narrowest sense and
any denial of public records in response to a valid request must be accompanied by an
explanation, including legal authority, as outlined in the Ohio Revised Code_ lf the
request is in writing, the explanation must also be in writing.

Section B. Public meorats

This office, in accordance with the Ohio Revised Code, defines records as including the
following: Any document -paper, electronic (including, but not limited to, e-mail), or
other format - that is created or received by, or comes under the jurisdiction of a public
office that documents the organization, fiuactlons, policies, dec;isions, procedures,
operatioils, or other activities of the office. All records of the Lucas County Board of
Elections are public unless they are speci6eally exempt from disclosure siiider the Ohio
Revised Code.

Section 1,1

It is the policy of the Lucas County Board of Elections that, as required by Ohio law,
records will be organized and maintained so that tltey are readily available for inspection
and copying (See Section 4 for the e-rnail record policy): Record retention schedules are
to be updated regularly and kept readily accessible.

Section 2, Record requests

Each request for public records should be evaluated for a response using the following

guidelines:

bn 30e

6vllek, &rd

F ,e-'15d4



Page 2

Section 2.1

Although no specific language is required to make a request, the requestar must at least
identify the records requested with sufficient clarity to allow the public office to identify,
retrieve, and review the recrords. If it is not cteat what records are being sought, the
records custodian must contact the requestor for clarifieation, and should assist the
requestor in revising the request by informing the requestor of the manner in which the
office keeps its records.

Section 2.2

The requestor does not have to put a records request in writing, and does not have to
provide his or her identity or the intended use of the requested public record. It is this
office's general policy that the requestor's identification information will be requested,
but not required. If a request involves sending records to the requestor, staff niay
inquire about contact information to facilitate the delivery of the records.

Section 2.3

Public records are to be available for inspection during regular business hours, with the
exception of published holidays. Public records must be made available for inspection
promptly. Copies of public records must be made available withitt a reasonable period of
time. "Prompt" and "reasonable" take into aecount the volume of records requesfed; the
proximity of the location where the records are stored; and the necessity for any legal
review of the records requested.

Section 2.4

Each request should be evaluated for an estimatedd length of time required to gather the
records. Routine requests for records should be satisfied inunediately if feasible to do so..
If fewer than 20 pages of copies are requested or if the records are readily available in an
electronic format that can be e-rnailed or downloaded easily, these should be made as
quickly as the equipment allows.

All requests for public records must either be satisfied (see Section 2.4) or be
acknowledged in writing by the Lucas County Board of Elections within three business
days following the offcc's receiot of the request. If a request is deemed significantly
beyond "routine," such as seeking a voluminous ntunber of copies or requiring extensive
research, the acknowledgement must include the foliowing:

Section 2.4a - An estimated number of business days it will take to satisfythe request.

Section 2.4b - An estimated cost if copies are requested.

A - 055
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Section 2.4c -- Any items within the request that may be exempt from disclosure.

Section 2,5

Any denial of public records requested must include an explanation, including legal
authority. If portions of a record are public and portions are exempt, the exempt poriioas
are to be redacted and the rest released. If there are redactions, each redaction must be
accompanied by a supporting explanation, including legal authority,

Section 3. Costs for Public Records

Those seeking public records will be charged only the actual cost of making copies.

Section 3.1 The charge for paper copies is 10 cents per page.

Section 3.2 The charge for downloaded computer files to a compact disc is $2 per disc.

Section 3.3 There is no charge for documents e-rnailed.

Section 3.4

Requestors may ask that documents be mailed to them. They will becharged the actual
cost of the postage and mailing supplies..

Section 4. F-nrnil

Documents in electronic mail fomiat are records as defined by the Ohio Revised Code
when their content relates to the business of the office. E-mail is to be treated in the same
fashion as records in other fortnats and should follow the same retention schedules.

Section 4.1 - Records in private e-mail accounts used to conduct public business are
subject to disclosure, and all employees or representatives of this office are instructed to
retain their e-mails that relate to public business (see Section 1 Public Records) and to
copy them to their business e-mail accounts and/or to the office's records custodian.

Section 4.2 - The records custodian is to treat the e-mails frbm private accounts as
records of the public office, filing them in the appropriate way, retaining them per
established schedules and making them available for inspection and copying in
accordance with the Public Records Act.



Page 4

Section 5. Failure to respond to a public records request

The Lucas County Board of Elections recognizes the legal and non-legal consequences of
failure to properly respond to a public records request. hi addition to the distrust in
government that fazlure to comply may cause, the Lucas County Board. of Elections'
failure to comply with a request may result in a court ordering the Lucas County Board of
Elections to comply with the law and to pay the requestor attorney's fees and damages.
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Linda Howe Deposition Excerpts

1. Linda Howe Deposition.

Page 30
15 Q. Okay. All right. Now, at what point in
16 your tenure at the Board of Elections did you become
17 aware of this litigation?
18 A. This particular litigation, 1'in not sure

19 of the time frame.

34
1 Q. Okay. So I think you were saying that
2 throughout the course of this litigation, you really
3 haven't monitored the filing of any documents?
4 A. No.
5 Q. You never really knew what was going on

6 in the case?
7 A. Periodically, we would find out that
8 there was going to be a hearing or --
9 Q. Uh-huh.
10 A. -- you know, but I was never -- 1 never

11 went.
12 Q. Well, who makes the decisions on how to
13 control the litigation?
14 A. Our attorney and the Board members.
15 Q. Okay. And you're not part of that
16 decision process?
17 A. No.
18 Q. 1 mean, to your knowledge, are there
19 regular discussions between the attoi-ney and the Board
20 members about pending litigation?
21 A. In executive session in the Board, the
22 attorney will report to the Board on the status of

23 litigation.
24 Q. Now, were you aware that we've niade

35
1 severai requests in the past ior depositions?
2 A. No, I was not.
3 Q. Okay. Were you aware that we scheduled a
4 deposition with a court reporter and nobody appeared
5 for that deposition?
6 A. I was not aware of that.

59
23 Q. Now, we were talking about Lxhibit A, and



24 you signedExhibitA, rigbt?

60
I A. Right.
2 Q. We got Exhibit B, and you signed Exhibit

3 B.
4 A. Which 1 thought was identical.

65
18 Q. Okay. All right. 1'm going to hand you
19 a document which has been marked Exhibit C.
20 MR. BORRELL: What's the -- it
21 appears that something has been added to

22 this in red. I take it that's not part
23 of the original document?
24 MR. DeGIDIO: lt's not part of

66
1 the original document.
2 MR. BORRLLL: Okay. That was
3 added?
4 MR. DeGIDIO: Right.
5 MR. BORRELL: So this is not an
6 accui-ate copy, only what this purports to
7 be.
8 MR. DeGIDIO: lt's been altered.
9 I'm going to ask Linda if she altered
10 it.
11 MR. BORRELL: Well, you got it
12 from someplac.e. This is the >~;lection
13 Official Manual for Ohio County Boards of
14 Elections. I just waiit the record to be
15 clear that this has been altered and
16 things have been hatidwritten in in red.
17 That's niy whole poiiit.
18 MR. DeGIDIO: Okay.
19 BY MR. DeGIDIO:
20 Q. Have you ever seen that document beforc?
21 A. I assume that it's -- the same document.
22 MR. BORRELL: Don't assume.
23 Just answer what you know.
24 THE WITNESS: Yes, yes.

67
1 BY MR. DeGIDIO:
2 Q. What does it appear to be?
3 A. It appears to be the State record

4 -etention schedule.



5 Q. Okay. And you're familiar with the items
6 on there because you've looked at it before, right?
7 A. Correct,
8 Q. All right. And the things that are in
9 red, those aren't nonnally on there, are they?
10 A. No, they're not.
11 Q. 'Chose have been added by somebody?
12 A. Right.
13 Q. So let's take this category that we were
14 talking about, this primary --
15 A. Absentee applications.
16 Q. Let's say that we wanted to see if we
17 could destroy those yet. How would you go through
18 that process?
19 A. Right here, Absentee Ballot Applications:
20 Civilian and Military; Retain 4 years.
21 Q. Okay. So when can we destroy these
22 particular documents?
23 A. September of'09.
24 Q. September of'09. What day in September

68
1 of'09?
2 A. I don't know. It depends on the date of
3 the election.
4 Q. Okay. Now, you see on that one that --
5 this copy that we're looking at it, it says next to it
6 that they've already been destroyed.
7 A. But I told you, I'm not sure iP they liave
8 been.
9 Q. I understand that. And now you
10 understand why tliat's an important question, why we
11 need the answer to it.
12 A. I understand. But at the time you asked
13 rne that -- all riglit.
14 Q. Okay.
15 A. -- we were in disan•ay with the fire.
16 Now, since that time, I have checked on each of these
17 iteins, but I do not have my sheet with me with the
18 answer that you're asking me for.
19 Q. You remeinber we had multiple e-mails on
20 that?
21 A. Oh, yes. And I told you that they hadn't
22 been destroyed --
23 Q. Riglit.
24 A. -- and then I looked at it again.

69
Q. Then you said you weren't sure?



2 A. Right.
3 Q. So you were confiised at: that time?

4 A. Yes.
5 Q. Do you recall that those e-mails were
6 back in May'?
7 A. Yes.
8 Q. And so did you connnit yourself to finding
9 the auswer to that question?
10 A. Yes, I did.
11 Q. Okay. Did you fiud that answer to the
12 question?
13 A. Yes, I did.
14 Q. You just don't recall it as we sit here
15 today?
16 A. No, I don't.
17 Q. But you're going to get back witli me by
18 e-mail, presmnably?
19 MR. BORRF,LL: No, she wi11 not
20 get back to you with e-mail. She will
21 get back to me, and 1 will tell you what
22 it is.
23 MR. DeGIDIO: Well, we need her
24 testimony for court, Jolm, tmless you

70
1 want to be put on the witncss sta.nd.
2 MR. BORRELL: She will get back
3 to me, and --
4 MR. DeGIDIO: I don't want to
5 drag her back for another deposition.
6 MR. BORRELL: I'tn just saying if
7 you put it in writing, that's line, and
8 send it to nie to look at.
9 MR. DeGIDIO: How I would do it,
10 1 would call it a supplement to discovery

11 responses.
12 MR. BORRELL: However you want:
13 to call it. I'ni not saying you can't
14 have it. I'm saying she'll send that to
15 ine first. I think that's customary.
16 MR. DeGIDIO: That's fine. As
17 long as we got somebody's signature on
18 this that says, This is a discovery
19 supplement.
20 BY MR. DeGIDIO:
21 Q. So when you sit here today -- when did
22 you lind the answer to that question?
23 A. Well, it's taken us all this time to go
24 through 1500 boxes.



71
1 Q. Now, since last week and now, have any
2 documents been destroyed?
3 A. No.
4 Q. Okay.
5 A. I have not destroyed anything.
6 Q. So as we sit here today, those documents
7 are in the same exact state that they were in May of
8 this year?
9
10
11
12
13

A. If they were there in May, they're there
now.

Q. 'That's what I'm asking.
A. Yeah,yeah.
Q. So, you know, you agree witli me, it's

14 important to figure out wlietlier these are destroyed or

15 not?
16 A. I agree. That's why we pulled out 2000,
17 1500 boxes.
18 Q. I just don't want you to think i'ni rnaking
19 a big deal out of things foi- no particular reason.
20 A. And I want you to know that this will
21 never happen again.
22 Q. I understand. Okay. NWe were talking
23 about the RC-3 forms and document retention policies,
24 and you're going to get back to me with an update --

72
1 A. Correct.
2 Q. -- tlzrough John, an update as to which
3 one otthese on this Exhibit B are destroyed and
4 aren't destroyed, right?
5 A. Correct, correct.
6 Q. I wonder if you could i-ead -- there is a
7 little paragraph here -- a couplc of sentences at the
8 top of the RC-3 form. I wonder if you can read that
9 into the record for me.
10 A. (Reading:) I hereby certify the records
11 listed on this Certificate of Records Disposal, RC-3,
12 and attachments are being disposed of according to the
13 time periods stated on the approved Records Retention
14 Schedules, RC-2, or Application for One-Time Records
15 Disposal, RC-1, listed below. No record will be
16 knowingly disposed of wliich pertains to any pending
17 legal case, claim, action or request. ln addition,
18 microfilm created in place of any original record
19 listed on this RC-3 will be stored according to ANSI
20 Standards and all microiilm master negatives will only
21 be used to create use copies.



22 Q. When you signed that form --
23 A. Yes, l do.
24 MR. BORRELL: Wait for a

73
1 question.
2 MR. DeGIDIO: Wait 1'or a
3 cpicstion. Try not to anticipate.
4 "CHF WTTNESS: All right.
5 MR. DeGIDIO: What if I change
6 the question? You've got the wrong
7 answer.
8 1 won't do that.
9 BY MR. DeGIDIO:
10 Q. You rmderstand by sit,niing that form that
11 you certified what you justread?
12 A. Yes, I know.
13 MR. DeGIDIO: Okay. I'nr going
14 to ask you to look at Kelly's computcr

15 screen here.
16 Can we blow it up a little bit?
17 MR. BORRELL: We could probably

18 actually gct a copy of that statute.
19 MR. DeGIDIO: Can you do that?
20 MR. BORRELL: I'll go get you a
21 35 and make a copy of it.
22 MR. DeGIDTO: Can you do tliat?
23 1 can't print it o1L the computer.
24 (Court Reporter marked Ilowe

74
1 Exhibit D.)
2 BY MR. DeGIDIO:
3 Q. T'm going to hand you what's been marked
4 as Exhibit D to yoiu deposition, and askyou to look
5 at this stahxte captioned 3501.13. Under section B,
6 if you could, j ust read that paragraph into the
7 record.
8 A. (Reading:) Before entering upon the
9 duties of the office, the director shall subscribe to
10 an oath that the director will support the
11 Constitution of the Unitcd States and the Ohio
12 Constitution, perfoini all the duties of the office to
13 the best of the director's ability, enforce the
14 election laws and preserve all records, docuinents, and
15 other property pertaining to the conduct of elections
16 placed in the direetor's custody.
17 Q. Okay. So, I niean, you would agree with
18 me that your duty to preserve records comes from a



19 statute?
20 A. Correct.

81
1 Q. Okay. So there were some documents
2 destroyed?
3 A. Yes, yes.
4 Q. You know for certain there were s=ome
5 documents destroyed?
6 A. Right.
7 Q. Didn't you just say you can tell me with
8 certainty that no documents were destroyed since

9 you've been the director`?
10 A. No, I didn't say that.

87
5 Q. Okay. Can you tell me what -- how long
6 do you have to keep e-mails before you destroy them?
7 A. 1 don't know.
8 Q. We've got a copy of the -- oh, there it
9 is. What exhibit is that? I forget.
10 A. P,ahibit C.
11 Q. Okay. From looking at Exhibit C, can you
12 tell me?
13 A. I don't see anything that says e-mails.
14 But I will tell you that we don't destroy any c-mails,
15 that LC1S keeps them all.
16 Q. LCIS?
17 A. Lucas County Information Services.
18 Q. Okay. You say they keep all the e-mails.
19 What do you mean by that?
20 A. You'll have to ask theni how they keep it.
21 I'm not a coniputer person. I know that every e-mail
22 that goes out of our office they can pull.
23 Q. Okay.
24 A. And as far as I know, they never destroy

88
1 anything.
2 Q. Okay. And you don't know whether there's
3 a copy kept on your computers or where the copy is
4 kept?
5 A. No. They keep it. We don't keep it.
6 Q. All right. So when somebody gives you a
7 request to produce e-inaiis, what happens?
8 A. Marty sends a request up to LCIS, and
9 they produce the e-mails on a disk and give it to
10 Marty.
11 Q. Okay. In a case where soniebody requests



12 a bLutch of e-mails, Maity gets this CD, right, with
13 the e-mails on it from LCIS?
14 A. Right.
15 Q. And then, presumably, Marty gives it to
16 whoever inade the request, right?

17 A. Right.
18 Q. Does Marty ever check to niako sure the
19 stuff is actually on the CD?
20 A. No. I don't know, rnaybe he does. I
21 don't know.
22 Q. Okay. So if Marty wei-e to sign an
23 affidavit, lor example, saying that lie gave somebody
24 all the documents in their request and thcre were
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1 e-mails there, he wouldn't be in a position to know or
2 not whether theyre out tliere, because hc didn't

3 produce it, right?
4 A. He didn't produce it, but he copies it to
5 anotlier disk, usually, and gives it to them. So maybe
6 lie does look al: all of them. Some of them, there were
7 thousands of them. I don't thhik he has the time to

8 look at each one.
9 They have computers, I think, that can
10 pull those. I don't Icnow how they do tlrat.
1.1 Q. Ai-e there asiy guidelines in your office
12 or policies or i-ules that you've set that require him
13 to produce e-mail documents or eleetronic documents in
14 an orgauized format?
15 A. No.
16 Q. Would you agree with me that he's
17 required to do that under the law'?
18 A. E-mails?
19 Q. Sure,
20 A. We are not the custodian of the e-mails.
21 LCIS keeps them. We don't have the computer
22 equipment, is my understanding, to keep all that and
23 to keep track of it and to be able to pull those
24 itelns.
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1 Q. Would you agree with me that tliey're
2 public records?
3 MR. BORRFLL: Objection. Calls
4 for a legal conclusion.
5 But to the extent that you can,
6 answer.
7 TIIE WITNESS: I don't know. I
8 assrnne they are.



9 (Court Reporter marked Howe
10 Exhibit E.)
11 BY MR. DcGID1O:
12 Q. I'm going to show you what's marked as
13 Exhibit E. I'll hand it to your counsel first.
14 Have you had a chance to take a look at
15 that exhibit?
16 A. I've just glanced through it riglit now.
17 I've never seen it before.
18 Q. You see at the top it says Lucas County
19 Board of Elections?
20 A. That was before I came.
21 Q. I mean, do you know what that is?
22 A. No.
23 Q. Okay. Is there anything like this posted
24 at the Lucas County Board of Elections?
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1 A. Not that I'm aware of.
2 Q. Is there anything like this posted
3 online, on the website?
4 A. 1 have no idea.
5 Q. Do you know if you're required to post
6 that by law?
7 A. 1 have no idea.
8 Q. Would it surprise you to know you were
9 required to post that'?
10 MR. BORRELL: That specific
l l document or a document like it?
12 BY MR. DeG1DIO:
13 Q. That document or a document like it.
14 A. I don't know. 1'11 have to look, and it
15 might be posted. I'm sorry, I don't know.
16 Q. Okay. If you don't know, you don't know.
17 A. i don't know.
18 Q. I don't want to put words in your mouth.
19 A. I don't know.
20 Q. But 1 think you can see there is a lot of
21 the policies on there, and they have to do with public
22 records.
23 A. There was a lot of policies in the office
24 before I got there. T'hey are not necessarily policies
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1 now. lf I need to update this and post a policy, 1
2 will. But I don't know that iiglit now.
3 Q. So you don't know?
4 A. l do not.
5 Q. So you can't tell me as you sit here now



6 whether these policies are posted at the Board of
7 Elections?
8 A. No, I can't.
9 Q. Or whether there is an updated version of

10 these policies posted at the Board of Elections?
I1 A. There hasn't been anylhing updated since

12 I've been there.
13 Q. Okay. Can I direct your attention to a
14 couple parts on that document?
15 A. Sure.
16 Q. All right. Under this Section 1,1 want
17 you to read the fn-st complete sentence into the
18 record.
19 MR. BORRELL: Before you
20 answer, let me object to any questions
21 regarding a docurnent that the witness has
22 never seen, does not recognize.
23 But go aheaai and read it.
24 MR_ DeGIDIO: I mean, you kuow
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1 we can't lay a foundation without

2 witnesses.
3 THE WITNESS: Section 1, Public
4 Recorcls: (Reading:) This offiee, in
5 accordance with the Ohio Revised Code,
6 defines records as rncluding the
7 following: Any document - paper,
8 electronic (including, but not limited
9 to, e-mail), or other format - that is
10 created or received by, or cornes under
11 the jurisdiction of a public office that
12 doeuments the oiganization, funetions,
13 policies, decisions, procedures,
14 operations, or other activities of the
15 office. All records of the Lucas County
16 Board of Elections are public unless they
17 are specifically exempt from disclosure
18 under the Ohio Revised Code.
19 BY MR. I)eGIDIO:
20 Q. Does the Board of Elections have a policy
21 like that right now that it considers e-mails public
22 i-ecords'?
23 A. 1 don't know. Jeremy just went, at my
24 direction, to a seminar on public records. And, you
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1 know, I'll talk to him and see if we'i-e to have one.
2 Q. I mean, you produce e-mails when people



3 request them, right?
4 A. Correct. And we know that LCIS keeps
5 them for us.
6 Q. Okay. So you don't dispute presumably
7 that e-mails are public records?
8 A. No, no.
9 Q. Okay. I'm going to ask you to read
10 Sections 4 and 4.1.
11 A. Section 4, E-mail: (Reading:) Documents
12 in electronic mail format are records as defined by
13 the Ohio Revised Code when thcir content relates to
14 the business ot'the office. E-mail is to be treated
15 in the same fashion as records in other formats and
16 should follow the sanie retention scliedules.
17 Do you want me to read 4.1 and 4.2?
18 Q. 4.1.
19 A. (Reading:) 4.1, Records in private e-mail
20 accounts used to conduct public business are subject
21 to disclosure, and all employees or representatives of
22 this office are instructed to retain their e-mails
23 that relate to public business (see Section 1, public
24 Records) and to copy them to their business e-mail
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1 accounts andlor to the office's records custodian.
2 Q. Are those still the policies of the Board
3 of Elections?
4 A. Eveiybody in the office knows their
5 e-mails are subject to public records, and they know
6 that LCIS can pull every e-mail in their computer or
7 anything they might have ever deleted.
8 Q. So LCIS can pull up anything they've ever
9 deleted?
10 A. To my understanding, they can.
11 Q. Okay. But witli respect to those specific
12 paragraphs, do you know, as you site here now, are
13 those part of the policies of the Board of Elections?
14 A. They're subject to disclosure. I don't
15 know if we have a specific policy.
16 Q. Rigltt, okay.
17 A. Okay. Now, I don't know if the Board
18 passed this, if it. was something that Jill did. I'm
19 not aware of it. If we are to have it, we'll have
20 one.
21 Q. So you're going to have your counsei
22 investigate that?
23 A. (Witness nods hcad.) I'lt call the
24 Secretary of State's office and see what we're to
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1 have.
2 Q. Now, with respect to these e-nia.il.s, 1
3 believe I asked you, what was the destruetion policy
4 or the retention policy, you can view it either way;
5 and you saicl as you sit lierc today, you don't know

6 what that is, right?
7 A. (Witness shakes head.)

8 Q. Okay.
9 A. Everybody knows that any e-mail they ever

10 write is going to be subject, and that LCIS can get it
I 1 anytime I waut it.
12 Q. Okay.
13 A. if'I ask them to pull somebody's e-mails,

14 they can pcIll it.
15 Q. It's not your policy or practice, as I
16 understand it, to just sit on documents and not
17 produce tliem when they're requested, riglit?
18 A. No, no.
19 Q. And you try to be coopei-ative in public

20 record requests, right'?
21 A. I try.
22 Q. And you agree with me that e-inails are
23 doouments that you norinally produce when there is a
24 public record request?
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1 A. Since I've been there, anytime e-mails
2 have beeu requested, we have requested them from LCIS
3 and forwarded them on.
4 Q. Are you aware that: Kelly Bensman
5 requested a bunch of e-mails in her original document
6 rcquest filed before the start of this lawsuit?
7 A. I saw that briefly today.
8 Q. I mean, that was in the complaint, right'?
9 A. T'hat was in the original, right.
10 Q. Okay.
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15 Q. Are you aware of any copies of receipts
16 for Kelly Bensman?
17 A. I didn't know you requested receipts.
18 Q. Where it says, please produce documents
19 sent to or sent by or eopied to the relator --
20 A. i'in sorry. I wouldn't have known that
21 metnrt fi'or receipts. If I would have received a
22 request asking for i-eceipts, you would have received

23 copies ofi-eeeipt.s.
24 Q. I think we've listed it a coupte of times
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1 now, the docunients --
2 A. Wliat do you mean by "documcnts"? I don'1
3 have any documents. I don't have any idea wliat you
4 mean.
5 Q. That's what I'm trying to figure out, who

6 looked at this and decided what was responsive.
7 A. I don't know. It would have been me.
8 Q. So when you looked at this, you didn't
9 think receipts were responsive?
10 A. No, I didn't.
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18 Q. And request No. 3 instiucts the Board of
19 Elections to produee all documents sent by --
20 A. You mean all public inforination requests
21 that she submitted, is that what you mean?
22 Q. Those would be part of what we would
23 expect you to produce, right.
24 A. Okay. Now, I will tell you that in the
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1 past, there wasn't always an accurate record kept of
2 every request she subinitted.
3 Q. Okay.
4 A. Okay. And so that is why we are trying
5 to keep a log now to keep better track of it.
6 Q. That's a good idea.
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21 Q. Has anybody undertaken the task of
22 searching for all the handwritten records requests
23 that Kelly provided to the Board of Elections before
24 this lawsuit was filed'.>
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1 A. I mean, where wotdd I find them? Who did

2 she subrnit them to?

16 Q. Wherc did they look?
17 A. In files. Now, keep in inind, I don't

18 know what filing system my predecessors had.

24 Q. Would you agree with me that you're
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1 reqirired to keep all those, that those are public
2 docurnents?



3 A. Sure.
4 Q. Okay.
5 A. But I don't know where they are. lf
6 there were, indeed, handwrittenrequests, then, 1
7 don't know.

169
11 Q. Okay. Now, you indicated that nothing
12 was going to get destroyed, you know, puisuant to an
13 agreenlent that we've got. Was there ever any
14 communication to all the enlployees telling them not to
15 destroy docuiuents on their coMputers?
16 A. No_ They know. They don't destroy
17 anything.
18 Q. They're not allowed to destroy anything
19 on their computers, ever?
20 A. It doesn't make any differcnce if they
21 do, because we can get it.
22 Q. Why do you say you can get it? What if
23 they destroy it before it's baeked up'?
24 A. I would have to cheek with my 1T people.
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1 Q. Okay. So we don't know what you can get
2 and what you can't get, but the poticy is they're not
3 supposed to destroy anything, right?
4 A. Correct.



Exhibit J
Limmer Deposition Transcript Excerpts



Marty Limmer Deposition Excelpts

2. 161.art.y Limmer IDcpositiott.

6
18 Q. All right. Can you tell me what your
19 position is at the Board of Elections`?
20 A. I'ni the information services manager.
21 Q. Okay. And what is the scope of that job?
22 Let me rephrase t.hat.
23 What a.re your job i-esponsibIlities for
24 that job?

7
1 A. I handle public records requests, fill
2 them, complete thein, and kind of get them to the
3 person who requested them.

17
9 Q. Now, Nh-. Linnner, have you brought any
10 documents with you today?
11 A. I brought taro CDs.
12 Q. And can you tell ine what's on those CDs?
13 A. 'I'hey're copies of CDs that I provided to

14 fill the public records request last March.
15 Q. Okay. Correct me if I'm wrong. I
16 thought there were nine CDs?
17 A. Eight of them contain board minutes,
18 which those I did not bring.
19 Q. Okay.
20 A. The ninth CD contains all otlier
21 information.
22 Q. Okay. And you brought two of them with
23 you. So what do the two contain that you brought witli
24 you today?

18
1 A. The second one is to fill a -- what's the
2 name of that, John? T'he six-item additional
3 discovery.

25
19 Now, at what point in time did you bcconie
20 aware that there was this litigation with
21 Kelly Bensman?
22 A. I'm thinking eai-ly this year. I don't



23 recall an exact time.

28
22 Q. I'm just trying to ask what you knew and
23 when you knew it. And let's back up to the 7-8-2008
24 date. Around that time, did anybody come to you and

29
1 say, We've got to take steps to preserve any possible
2 evidence that might relate to the htigation we're in
3 with Kelly Bensman, be it electronic evidence or paper

4 evidence?
5 Did anybody ever say that to you?
6 A. No.
7 Q. Okay. Since then, has anybody ever said

8 thatto you?
9 A. No.

28
15 Q. Okay. It wasn't specifically what kind
16 of docuinents you have to keep for litigation purposes,

17 right?
18 A. 1'm not involved in the saving, purging

19 or keeping of all existing paper documents.
20 Q. Okay. I understand that.
21 A. Okay.
22 Q. I'm just tryiug to ask what you knew and
23 when you knew it. And let's back up to the 7-8-2008
24 date. Around that time, did anybody come to you and
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1 say, We've got to take steps to preserve any possible
2 evidence that might relate to the litigation we're in
3 with Kelly Bensman, be it electronic evidence or paper

4 evidence?
5 Did anybody ever say that to you'?

6 A. No.
7 Q. Okay. Since then, has anybody ever said

8 that to you?
9 A. No.
10 Q. Okay. That's what I'm trying to ask.
11 Maybe I asked it poorly. One oi'the things that
12 Ms. Bensman is trying to get hold of is copies of her
13 prior public records requests.
14 Do you know where those would be kept at
15 the Board of Elections?
16 A. I have searched a few times in my area
17 for any paper copies ofpublic records requests from
18 years prior to 2009. 1 haven't found any, can't



19 prodace what doesn't exist.
20 Q. Okay. With respect to e-mails in
21 particulai- -- I mean, you saiil that people aie
22 encouw-aged to create documents and save thejn on this

23 shared G: drive`?
24 A. Yes.
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1 Q. Presrunably, the G: drive has some backup
2 policy that's eniployed?
3 A. Yes.
4 Q. And what is the backup procedure that's
5 maintained on tllat?
6 A. Lucas County hifonnatioti Services
7 maiiitains its backups. It's part of its County backup

8 done every night.
9 Q. Okay. Where is -- let me back up.
10 Wliat's the e-mail client used by everyone

11 at the Board of Elections?
12 A. Novell GroupWise.
13 Q. And that's the same on everyone's
14 computer, everyone uses Novell'?
15 A. Yes, yes.
16 Q. Is it possible that they could be using
17 some web-based e-mail service at the same time'?
I8 A. Yes.
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16 Q. So youhave abackup of Patrice Webster's
17 hard drive, all the files she created personally that
18 were not available -- that were not saved on this G:

19 drive, right?
20 A. Yes.
21 Q. Okay. Do you intend on destroying those

22 orkeepingthose?
23 A. I laaven't thought that 1'ar ahead. I
24 don't know.
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1 Q. Ai-e you lamifiar with the -- the recoi-ds

2 retention and destraction polieies at Board of

3 Elections?
4 A. Yes.
5 Q. Okay. Are you familiar with the State
6 requirements on document destruction for the Board of

7 Elections?
8 A. I've seen it. I don't have it xnemorized.
9 Q. If you were going to destroy those, what
10 would be your procedure? Would you just throw them



11 away, or would you go through somebody else at the
12 Board of Elections?
13 A. I believe we have to notify eertain
14 people, certain agencies. Off the top of my head, I
15 don't know who.
16 Q. You agree with me, those are public
17 records, right'?
18 A. Yes.
19 Q. Now, witli respect to e-mails, we were
20 talking about, you know, if soniebody deletes an
21 e-mail, there is really no way that you can tell if
22 they deleted it, at least easily, right?
23 A. Correct.
24 Q. Those e-mail -- e-mail files are then
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1 backed up by LCIS, right?
2 A. Con-ect.
3 Q. You don't back up the e-mails?

4 A. Correct.
5 Q. So anytime you want to know -- there are
6 requests, public document requests, for example, for
7 e-mails, you've got to make a eotnmunication to LCIS,
8 righf?
9 A. Yes.
10 Q. How long does it typically take you to do
11 that from when those requests are made?
12 A. You mean how long do we get tliem back
13 from LCIS, or how long does it take us to make the
14 rcquest?
15 Q. How long does it take you -- you said

16 you're the person that does that, right'?

17 A. Right.
18 Q. How long does it take you to make the
19 request, from when you get the public records request?
20 A. I try to do it within a week or two.
21 Q. Okay. How do you -- how do you send that
22 cotnmunication?
23 A. I send an e-mail to the LCIS lielp desk or
24 to CJ Holley directly.

38
1 Q. Is there any reason to sit on it for a

2 week or two?
3 A. Possibly because we're busy conducting
4 an election --
5 Q. Okay.
6 A. -- and I have other responsibilities.
7 Q. Now, you know Kelly Bensman requested a



8 lot of e-ntails in her public recoi-ds request which
9 goes back to 2008. You're aware of that, right?
10 A. Yes.
11 Q. Is there any reason why it would take,

12 you laiow, a ycar to gct e-maits that she requested
13 then, that you're aware of?
14 A. 1'm not sure that's how long.
15 Q. How long did it take, do you kuow?
16 A. We 11ad a CD of c-mails in March tliai
17 we -- I don't know if there was sonie before that.
18 Q. Now, from when you -- you said you notify
19 LCIS by e-mail?
20 A. Yes.
21 Q. Okay. So, I mean, unless you're
22 destroying your c-mails, there shouldbe an e-mail in

23 your e-mail folder of all the requests you've ever
24 xnade to LCIS, right?

39
l A. Ycs.
2 Q. And it wordd be an easy matter to produce

3 those, right?
4 A. If they exist, yes.

42
10 Q. Okay. Have all the employees at the
I 1 Board of Elections been instructed that they're not
12 allowed to destroy electronic files on the computer?
13 A. No.
14 Q. They haven't? They haven't beeti?
15 A. No.
16 Q. Okay. Arc they allowed to?
17 A. Yes.
18 Q. Okay. So anything, essentially, they
l9 create aaid save on their own hard drive, they're
20 allowed to delete, right'?
21 A. Yes.
22 Q. Okay. Whose policy is that? I mean,
23 where does that policy come from, I guess is the way
24 to ask it?

43
I A. There is no policy.
2 Q. Okay. So it's just unrestricted, right?
3 A. Yes.
4 Q. Okay. The deletion of their e-mails, is
5 there a policy relating to the deletion of their

6 c-mails'?

A-078



7 A. 1 am not aware of a policy.
S Q. Okay. Have they been instructed that
9 they're not supposed to be deleting their e-mails?
10 A. No.
11 Q. Okay. I mean, you agreed witli me earlier
12 that e-mails are public records and that they'rc not
13 supposed to be deleting them, right? You don't have
14 to answer that.
15 Whose responsibility would it be to
16 instruct everyone not to delete their e-mails? Would
17 that fall under your responsibility or Linda Howe's
18 responsibility?
19 A. I would think the directive would come
20 fi-om the director, Linda Howe.
21 MR. BORRELL: Could you speak up
22 a little bit? lt's difficult to hear.
23 BY MR. DeGIDIO:
24 Q. With respect to this G: drive where all
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1 the e-mails are stored, how long has that been the
2 method of storing everyone's e-n2ails, this local G:
3 drive?
4 A. I believe as long as the County network's
5 been in existence, since the early '90s.
6 Q. Okay. So you're saying since the early
7 '90s, the Board of Elections llad a local hard drive
8 which was shared on their network where all of the BOE
9 e-mails were stored; is that coirect?
10 A. No. I'm saying whether -- you asked how
11 long the policy has been for the e-rnails.
12 County-wide, it's been a -- you know, departments have
13 their own servers where e-mails were stored.
14 Q. fIow lopg has the Board of Elections had
15 its own storage drive for its e-mails?
16 A. 1 would say since about the mid'90s.
17 Q. Okay. It's always been the G: drive on
18 the network since then'?
19 A. Yes.
20 Q. Okay. What happens wlien that hard drive
21 gets full? Do you have to replace it?
22 A. Could you expand on that, what exactly
23 you mean?
24 Q. What woidd you do if the hard drive was

45
l Iixll?
2 A. We would delete stuff, nonessential stuff
3 to clear it up.



4 Q. Okay.
5 A. Or we would buy a larger server.
6 Q. And you say nonessential stuff, who would
7 do the deleting in that case?
8 A. Anybody who has access to the comnion area
9 of the G: drive can delete files ofFof it.
10 Q. Who is that?
l l A. All the full-time BOF. ernployees.
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16 A. Well, people, anybocly can delete e-mails
17 from within the GroupWise clietit.
] 8 Q. Right. So they can delete their own
19 individual ones?
20 A. Yes.

48
21 Q. Okay, If there was litigation going on
22 that you weren't aware of then you might delete
23 documents relating to that litigation, right?
24 A. Right.

49
1 Q. Okay. And you're telliug me you weren't
2 awar-e that Kelly I3ensman's litigation was going on
3 rmtil a year aftei- it was filed?
4 A. Correct.
5 Q. Okay. Nobody at the Board of Elections
6 sent any kind of notice arormd to make sure that we
7 maintain all of Kelly Bensman's documents?
8 A. I'm not aware of anything.

14 You said when you get a public records
15 request on your desk requesting e-mails, for example,
16 sornetimes you sit on that for two weeks befor-e sending
17 it to LCIS, right`?
18 A. Sometimes.
19 Q. Okay. It only takes you, what, like a
20 niinute to send an e-mail to LCIS to get stuff moving?
21 A. Yes.
22 Q. So I don't understand why you would sit
23 on it for two weeks'?
24 A. We niight be busy doing election work,

1 busy with other stuff.
50

56
10 Q. Why do we need you to look at it at all?
11 If Linda Howe says yes or no, then why don't we just

A - 080



12 give it to Linda Howe and let her send it to LCIS?
13 Wouldn't that save time?
14 A. Yes, it would.
15 Q. Okay. Then why do you have to go to
16 Linda Howe? What is she going to say that's valuable
17 to you?
18 A. She may say, Marty, you have other things
19 to do right now, we can't process this right this
20 instant. Maybe if I didn't check with her I would
21 make the wrong decision of going ahead and doing it
22 right away.
23 Q. Let's suppose she says, Maity, do that
24 right away. What happens next?

57
1 A. Then 1 would continue processing the
2 request and send an e-mail to LCIS to produce it.
3 Q. Okay. And that would take you how long?
4 A. Five minutes, at the most.
5 Q. It takes you five minutes to type an
6 e-mail to LCIS that says, Give ine the e-niails for
7 Marty Limmer for this two-year period. Is that how
8 long it takes you?
9 A. Well, not for that one.
10 Q. That's what I'm asking you. This one,
I 1 how long would it take you?
12 A. 30 seconds.
13 Q. Okay. So now we've got it in
14 perspective. For a request to LCIS that's going to
15 take you 30 seconds, you're going to waste a
16 considerable amount oftinse and go ask Linda llowe if
17 you should do it or whether it takes too much time,
18 when you know it only takes 30 seconds.
19 Is that wllat your testiniony is?
20 A. Yes.
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16 Q. So you got this one on 7-13 and by 8-12,
17 you had at least completed part of it. Part of it was
18 an e-mail request, right, thatliad to go to LC1S?
19 A. Correr;t.
20 Q. Is there any reason you would just sit on
21 that and not send LCIS an e-mail right away to get it
22 in process?
23 A. I don't recall any reason, no.
24 Q. Okay. I mean, wouldn't it really be a

66
1 good policy to send it out on 7-13, when the thing
2 comes in, especially when you know there's other stuff



3 that you've got to produce, that way you could get the
4 ball rolling witli LCIS?
5 A. Yes, it would.
6 Q. Do you remember when you sent the request
7 to LCIS for the e-mails on this one?
8 A. 1 don't remeniber the exact date. 1
9 believe it was late August.
10 Q. Late August. Okay. So this came in like
11 7-13 -- letme show you anolher exhibit. I'111et
12 your counsel look at it.
13 MR. DeGIDIO: That's as close to
14 late August as we can get, isn't it,
15 7ohn?
16 BY MR. DeGIDIO:
17 Q. Okay. That's marked Exhibit B. Do you
18 recognize that document'?
19 A. Yes.
20 Q. And tell me, if you can, what i( is.
21 A. Ifs the response from LCIS where I sent
22 tliem an e-mail requesting to pull the requested
23 e-mails --
24 Q. And that was part of Kelly Bensinau's
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I request?
2 A. -- and it was sent on 8-12. Yes, it was.
3 Q. So Kelly Bensman's request canie in on
4 7-13 and by 8-12, you linally got around to sending
5 this e-mail to LCIS, right'?
6 A. Correct.
7 Q. llow long do you think it took you to do
8 that e inail?
9 A. 30 seconds, a minnte.
10 Q. Okay. Why did you sit on it for a month
11 before you sent it out?
12 A. I do not know.
13 Q. Okay. You would agree with me it's
14 obvious from looking at some of these other requests
15 on this request log that you don't sit on everybody's
16 for a rnontli before yon send them out, right?
17 A. Correct.
18 Q. Wliy did you sit on this one for a month?
19 A. I don't ktiow.

68
I Q. Okay. While you're sitting on this,
2 other people in the office know that that request is
3 pending, right?
4 A. They could.



5 Q. yVell, Linda Howe knows about it because

6 you wrote her, iight?
7 A. Right.
8 Q. She could potentially tell other people
9 there is an e-mail request, right?
10 A. Right.
11 Q. And those people could go to their c-mail
12 box and delete those e-inails, right?
13 A. Is that a question or statement'?
14 Q. It's a question. Anyone who knows there
15 is a pending e-tnail request for theii- e-mails can go
] 6 in and delete their e-mails being requested, correet'?
17 A. From their own personal inailbox.
18 Q. Certainly. Only you -- only you and
19 Miclielle and LCIS could delete anybody's, right?
20 A. Not e-mails.
21 Q. I thouglit you told me you coald delete

22 the e-niails, but you didn't have an easy way to do

23 tliat.
24 A. I don't liave a way to access everybody's
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1 e-mails.
2 Q. Okay. I thought you said you did, but
3 you just can't see the file nanres, and so maybe I got
4 that wrong.
5 A. Yes.
6 Q. Okay. You can't go into that folder?
7 A. I can see the folders, 1 can see
8 documents in the folders.
9 Q. Okay.
10 A. But it's just documents. 1 mean, I have
11 no tool to do anytliing with it.
12 Q. Okay. So any -- any employee can go to
13 their own e-mail box to delete their own files, right?
14 A. Yes.
15 Q. Okay. So, for example, if somebody is
16 aware that their e mails are being requested -- let's
17 takc you, for exaniple.
18 If you were aware that some of your
19 e-mails were being requested and yon didn't want
20 anybody to see them, you could go hito your e-mail box
21 and delete them and sit on the request for a month,
22 and then by the time a request is actually produced by
23 LCIS, the information they provide doesn't have those
24 e-mails, correct?
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A. I guess that scenario would be correct,



2 yes.
3 Q. I mean, that's true of any employee at

4 the Board of Elections, right?

5 A. Yes.
6 Q. So don't you agree witlr me, it's probably
7 prudent when an e-mail request is done to get it over
8 to LCTS insiantly so that kind of fraud can't be
9 perpetrated?
10 A. Yes.
11 Q. "These are public records, right? You
12 agree these are public records?
13 A. Yes.
14 Q. Oka.y. I4as anybody at the Board of
15 Elections, either Jill Kelly or Dan Pilrose or Jeremy
16 Demagalt or Linda FIowe or Mr. Kriner or Mr. Olman or
17 any of tbe other Board inembers, ever suggested that
18 there should be policies in place to prevent the
19 destruction of electronic e-inails at the Board of'

20 Elections?
21 A. Yes.
22 Q. Who has?
23 A. Jill Kelly, back in 2007.
24 Q. Okay.
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] A. For the Patrice Webster case. We already

2 talked about this.
3 Q. For that case in particular.

4 A. Right.
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23 Q. Okay. It was Linda IIowe yesterday that
24 said they're not supposed to. But as far as you're
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1 conceined, there's no policy to prevent employees from
2 deleting their e-mails, is there?
3 A. Cot-rect.
4 Q. Okay. And you agree with me, those are
5 public records, right?
6 A. l:ight.

7(i
17 Q. I'm going to hand you what's been marked
18 Exhibit F, and ask you if you've ever seen that
19 document before.
20 A. I probably have. I don't recall when I
21 saw it.
22 Q. Okay. I mcan, is there a copy of that
23 hanging on the wall at the Board of Elections?



24 A. I do not know. I cannot say yes or no.
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1 Q. Okay. Do you recall ever reading that
2 document?
3 A. Again, I could have. If I have, it's
4 been a while.
5 Q. These are policies of the Board of
6 Elections. I would be surprised if you hadn't read
7 it. So look at it carefully and let me know if you've
8 ever read that before, Mr. Limmer.
9 A. I'm guessing 1 saw or read it somewhere

10 before.
11 Q. I wonder if you could read into the
12 record for me this tirst sentence under Section 1,
13 Public Process [sic]. Just read that first sentence
14 for me.
15 A. (Reading:) This office in aecordance with
16 thc Ohio Revised Code defines records as including the
17 following: Auy document - paper, electronic
18 (including, but not limited to, e-mail), or other
19 format - that is ereated or received by, or comes
20 rmder the jurisdiction of a public operations [sic] or
21 other activities of the office.
22 Q. Okay. Now, this is a policy of the Board

23 of Elections, coirect?
24 A. Yes.
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1 Q. Okay. And it's your understanding that
2 as far as the Board of Elections is concerned, that
3 electronic e-mails -- well, T shouldu't say electronic
4 e-mails. E-mails are public records, right?
5 A. Correct.
6 Q. Okay. Ara you aware that the Board of
7 Elections has a duty to preserve public records and
8 make sure they don't get destroyed?

9 A. Yes.
10 Q. Okay. And I asked you before -- and this
I 1 is very important. I don't mean to badger you with
12 this, but I'ni trying to really imderstand how it works
13 at the Board of Elections.
14 I asked you before wliether there were any

15 steps put in place to stop employees from deleting
16 their e-mails, and your answer was essentially no,

17 correct?
18 A. Correct.
19 Q. Okay. And you indicated before that when
20 you get an e-inail request, in particular, that your



21 normal practice is to go to Linda Howe and tell her
22 about it and have her look at it, right?

23 A. Yes.
24 Q_ Okay. So now at that point, there are
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1 two people at the Board of Elections that know about
2 an e-nia.il request, you and Linda Howe, right? Either
3 one of you could potentially tell other people about

4 it if you wanted to, right?
5 A. Yes.
6 Q. Not that you would; that possibility
7 cxists, correct?
8 A. Yes.
9 Q. And then we went over an example of an
10 e-mail request frorn Kelly Bensman, and it took you a
1 I rnonth befor-e you even sent the request to produce the

12 records to LCIS, con-ect?
13 A. Con'ect.
14 Q. Okay. So there is a whole one-month
15 period that there could be talk going around the Board
16 of Elections about somebody's e-mails being requested,
17 that that employee could go and deletc those e-mails,

18 correct?
19 A. Correci:.

23 Q. Okay. I'm going to liand you what's been
24 marked Exhibit L, and ask you to take a look at it.
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1 A. Okay.
2 Q. Have you ever seen that before?
3 A. Yes.
4 Q. Can you tell me what it is?
5 A. It's an e-mail from Kelly asking for
6 copies of e-mails.
7 Q. So it's a public records request, right?
8 A. Right, right.
9 Q. And what e-mails is it asking for'?
10 A. Certain employees within a time frame,
11 with an attachment.
12 Q. Did you take any steps to purposefiilly

13 institute a delay on producing Ihese?
14 A. I'm not aware of any, no.
15 Q. Okay. When did you produce them?
16 A. I think this was the one fronz -- that was
17 done in March of'09, I tlrhilc.
18 Q. Okay. So it's your belief, at least
19 rigbt now, that the response to all these is on the



20 CDs you produced in March, coiTect?
21 A. Right.
22 Q. Okay. Did you ever take those CDs and go
23 back and check it against this public record request
24 and see if this stuff was really produced or not?
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1 A. I did not look at each e-mail that was
2 given to me from LCIS, no.
3 Q. No, that's not what I'm asking you. Did
4 you take the CDs or the -- yeah, the CDs that you
5 produced, or in some process of producing the CDs, did
6 you determine that this response was completely
7 responded to -- this request was completely responded

8 to?
9 A. Yeal1. We made that part of that -- you

10 know, it was part of this request here, from my
11 recollection. So I was careful in making sure tliat,
12 you know, various items were filled on this.
13 Q. Okay. And this request was made on what

14 date?
15 A. Apri123rd, 2008.
16 Q. And you have no knowledge of anybody
17 destroying -- let me put it this way.
18 Let me ask it specifically. You have no
19 knowledge of Jill Kelly, Dan Pilrose, Paula Lykowski,
20 LeVera Scott, Dennis Lang, Desiree Lyonctte, of any of
21 those destroyuig any e-mails between when this request
22 was made and when it was subsequently produced in May?
23 A. No, l did not.
24 Q. Let me hand you another document. This
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l is labeled Exhibit G. I'm going to ask you to take a
2 look at Exhibit G and read it, and then tell me

3 whether yon recognize that document.

4 A. Yeah, I renieinbcr doing this, writing

5 this.
6 Q. Okay. What's the date on Desiree's

7 c-mail?
8 A. May 13, 2008.
9 Q. And what's the subject line of her
10 e-mail?
11 A. "I was cleaning out my e-niails and came

12 across tlris."
13 Q. When you read "cleaning out my e-mails,"

14 what does that mean?
15 A. She was reviewing them, uiight have been

16 deleting some.



17 Q. "Cleaning out" means deleting, doesn't
18 it? You're the IT guy, right?
19 A. It could, yeah.
20 Q. It generally does, doesn't it?
21 A. Yeali.
22 Q. So she inf'ormed you on 5-13-2008 that she
23 was deleting some of her e-mails, right?
24 A. Yeah.
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1 Q. 1'hat's contrary to your tastanony that
2 you never liad any knowledge of anybody deleting their
3 e-i nails, i9ght?
4 A. Yes.
5 Q. So upon looking at this document., does
6 that refresh your recollection as to whether you have
7 knowledge of anybody deleting their e-inails?
8 A. Yes.
9 Q. Okay. What knowledge do yon have?
10 A. That on May l3th, 2009, [sic] Desiree
11 sent an e-mail to everybody in the office saying she
12 was clcaning out her mailbox, looking through and
13 cleanuig, you know -- excuse me. Yeah, eteaning out
14 e-mails.
15 Q. Okay. And that was while a public record
16 request was pending for some of her e-mails, right?
17 A. Yes.
18 Q. Okay. So whatever -- let's assume that
19 the response you gave us in May of 2009, a year later,
20 let's a,ssume that somebody actrall.y provided -- that
21 somebody at LCIS actually provided all the copies of
22 Desiree's e-mails that they liad, we know for a. fact
23 that it doesn't inctude e-mails that existed at the
24 time the request was niade, right?
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1 A. We could assume that.
2 Q. Because Desiree desta•oyed those e-mails,
3 right?
4 A. Yes.
5 Q. Okay. And you had l riowledge of that oii
6 5-13 of 2008, didn't you?
7 A. Yes.
8 Q. Okay. How many otlier tinies has this
9 occurred where there ai-e public record requests for
10 e-mails and you liave knowledge that people have gone
11 out and destroyed the e-mails before the public
12 records request was filled?
13 A. 1 do not know.



14 Q. Do you recall any otlier ones now that
15 this one perhaps refreshed your rccollection?
16 A. No.
17 Q. Okay. Can I -- well, can I take a look
18 at that for a second?
19 A. (Handing.)
20 Q. Now, I notice that there is a response to
21 you included in that e-mail.
22 A. The original e-mail was from me.
23 Q. And you don't say anything to her about,
24 Gee, stop destroynig those e-mails, do you?
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1 MR. BORRELL: Objection. The
2 question assumes that all e-mails are
3 public record, which is incorrect.
4 But with that objection, go
5 ahead and answer.
6 THE WITNESS: Because if you
7 look at this closely, you'll see I sent
8 this before her response. I sent the
9 e-mail on April 25th. Her response was
10 May 13th.
11 BY MR. DcGIDIO:
12 Q. All right. So on May 13th, you knew that
13 she was destroying e-mails that were the subject of a
14 pending public records request, right?
15 MR. BORRELL: Objection. The
16 question assumes facts not in evidence.
17 Go ahead and answer.
18 TfIE WITNESS: Yes.
19 BY MR. DeGIDIO:
20 Q. Did you then on May 13th or later tell
21 her to stop destroying e-mails in her mailbox?
22 A. No. Again, we don'tknow that slie was

23 destroying. Maybe she was just rcorganizing her
24 mailboxes, and used the terni "cleaning."

86
1 A lot of times, if I'm at honie, I
2 rcorganize a closet and I may --
3 Q. We're not here to talk about closets.
4 We've gone over this. You know what "cleaning out"
5 means witli respect to an e-mail box.
6 The question stands, and you haven't
7 answered it, did you ever, on 5-13 of 2008 or after
8 that point in titne, go back to Desiree and say, Stop
9 destroying those s-mails?
10 MR. BORRI:LL: Objection.



11 There's no evidence that e-mail was
12 destroyed.
13 Go ahead and answer.
14 THE WITNESS: No.
15 BY MR. DeGIDIO:
16 Q. Okay.
17 A. And I'll again refer to that 2007 e-mail
18 that came from Jill Kelly where we're all told not to
19 delete any e-mails during the Patrice Webster
20 litigation.
21 Q. I don't know if that was during the
22 Patrice Webster litigation. Was it?
23 A. It was after 2007.
24 Q. Okay. So we've got this document.,
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1 Exhibit F, that you've confimied as a policy of the
2 Board of Elections that e-mails are public documents.
3 We agree on tltat. And now you're telliug ine there was
4 further instruction not to destroy any e-mails
5 pursuant to another lawsuit, the Patrice Webster case?
6 A. Right.
7 Q. And it looks like Desiree was out there
8 destroying e-niails, whieh were further the subject of
9 the public records request by Kc11y Bensman.
10 A. Looks like.
11 MR. BORRELL: Objection.
12 Again, tllere's no evidence of that.

13 Go ahead and answer.
14 MR. DeGIDIO: "I'here's no
15 evidence of what, 7olur?
16 MR. BORRELL: That's my
17 objection. Move on.
18 MR. DeGID1O: You've got the
19 public reco -ds i-equest in front of you.
20 Don't make up arguments and put them on
21 the record and try to lead this
22 witness.
23 MR. BORRELL: Go ahead and
24 answer the question.
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1 THE WITNESS: Please do the
2 question again.
3 MR. DeGIDIO: Let's have her
4 read the question back, because I don't
5 think I can replirase that one.
6 (Court Reporter read back the
7 following:



8 "Question: So we've got this
9 document, Exhibit F, that you've
10 confirmed as a policy of the Boar(i of
I I Elections that e-mails are public
12 documents. We agree on tliat. And now
13 you're telling me there was further
14 instruction not to destroy any e-mails
15 pursuant to another lawsuit, the Patrice

16 Webster case.
17 "Answer: Right.
18 "Question: And it looks like
19 Desiree was out there destroying e-mails,
20 which were fmther the subject of the
21 public records request by Kelly Bensman.
22 "Answer: Looks like.")
23 MR. DeGIDTO: It doesn't look
24 like there was a question, so you don't
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1 have to answer anything.
2 MR. BORRELL: Then I guess I
3 withdraw my olijection.
4 MR. DeGIDIO: Okay. Tharilcs.
5 BY MR. DeGIDTO:
6 Q. So at the time that you got this e-mail
7 from Desirec that said she was cleaning out her e-mail
8 box, you were aware that -- and I'll ask these
9 separately -- one, that there is a policy at the Board
10 of Elections that e-mails are public records, right`?
11 A. Yes.
12 Q. You were aware, number two, that there
13 liad been a communique from Jill Kelly about the
14 Patrice Webster case that nobody is to destroy any
15 e-mails, because they're the subject of the

16 litigation, right?
17 A. Yes.
18 Q. And you were fiu-ther aware that there was
19 a pending public records request froin Kelly Bensman
20 specifically requesting Desiree Lyonette's e-mails,
21 right?
22 A. 1Vo.
23 Q. Okay. Let's go back. You looked at the
24 Bensman e-mail, and you said that that request came in
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1 4-23 of 2008. Yoti said you recognize that document,
2 riglrt?
3 A. It came in. I'm not saying that I saw it

4 at that point.



5 Q. Okay. You indicated you're the one that
6 logs those in, right?
7 A. Starting in 2009, 2008 under the old
8 managernent, I clid not always see all public records
9 i-equests.
10 Q. Okay. When did you become aware of this
11 publie records request?
12 A. About Febivaiy of'09.
13 Q. So who handled it in February --
14 4-23-2008?
15 A. I believe it would be Jill Kelly.
16 Q. She was handling the e-mail requests in
17 2008?
18 A. She handled a lot of public record
19 requests-
20 Q. You were there in 2008, right?
21 A. Yes.
22 Q. What was your position there in 2008?
23 A. I'm the -- I have the sarne title. My
24 main duty is to maintain the voter registration
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1 systems.
2 Q. Okay. So you did not liandle public
3 records requests in 2008?
4 A. Not to the extent that. I do now.
5 Q. Okay. Who was the primary person that
6 a-mail requests wouldhave gone to in 2008 -- or take
7 t.hat back. On 4-23 of 2008-
8 A. I would guess probably Jill Kelly.
9 Q. Okay. So you don't recall this one going
10 to you. Do you recall discussing it witli Jill Kelly?
11 A. No, I don't.
12 Q. Do you recall discussing it with anyone?
13 A. No, not until --
14 Q. Okay.
15 A. -- early this year.
16 Q. Has anyone ever told you to sit on
17 requests or delay therr?
18 A. No.
19 Q. Never?
20 A. Not sit on them. We have delayed them
21 because we've had other business to do, election
22 business.
23 Q. No one lras told you to just delay one for
24 a while for their owu purposes?
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A. No.



2 Q. Have you ever instituted a delay on a
3 public rccord request because it suits your interests?
4 A. No.
5 MR. DeGIDIO: You know, we're
6 coming up on 12:30, so let's take our
7 lunch break. This is probably a good
8 place to take a break.
9 Go off the record.
10 (A luuelieon recess was taken
11 froni 12:30 p.m. to 1:30 p.m.)
12 BY MR. DeGIDIO:
13 Q. Mr. Limmer, we were talking about Exhibit
14 G. 1 notice at the top it says, To BOE Management;
15 BOE staft'. Do you see where it says that at the top

16 of that?
17 A. Yeah.
18 Q. How does that work on your e-niail system
19 if you put BOE Management and BOE Staff?
20 A. Each user can create their own mailbox
21 groups and name them whtttever they want.
22 Q. So that's not a GroupWise e-mail box, or
23 it's not available to everybody, 'rt's just available

24 to her?
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l A. Right.
2 Q. Okay. So who does that go to when she
3 addresses it that way?
4 A. I guess it goes to everybody, everybody,
5 all the full-time workers.
6 Q. So, then, would that include the director
7 and the assistant director?
8 A. Yes.
9 Q. Okay. And would it include the Board
10 members, as well?
11 A. I have no knowledge of that. I don't
12 know.
13 Q. Okay. Is there a way to find that out?
14 A. Probably.
15 Q. She's not employed there anyinore, is she?
16 A. Correct.

17 Q. Did you image her drive before she left?
18 A. I didn't, because Michelle was here at
19 the time she left, so that would be a Michelle
20 question.
21 Q. Do you know if it was imaged?
22 A. No, I do not.
23 Q. But that would be your policy to do that?

24 A. Yeah.
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1 Q. So on that date, evea-yone at the Board of
2 Llections was apprised that she was, quote, clcaning
3 out her e-mail box?
4 A. Correct.
5 Q. And to your knowledge, nobody ever
6 stepped in and said, Stop destroying e-mails?
7 A. Yes, that's con-ect.
8 Q. Okay. Now, have you ever had -- have you
9 ever deleted any e-mails in your e-mail box at the
10 BoardofElections'?
11 A. Yes.
12 Q. Okay. What were they and when did you

13 delete tliem?
14 A. What were tlrcy, 1 can't remember every
15 single e-mail.
16 Q. Okay. Now, you looked at that policy
17 statement, and it says that e-maits are public
18 records. You understand that, right?
19 A. Right.
20 Q. So you understood, presumably, when you
21 were deleting those e-mails, you were destroying
22 public records?
23 A. Right.
24 Q. Do yOu know there is a law that says it's
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1 illegal to destroy public records'?
2 A. Yes.
3 Q. Why did you delete them?
4 A. Because 1 didn't realize we were under
5 obligations to keep every single e-mail we ever
6 received or were sent.
7 Q. Let's back up again. Do you umdeistand
8 e-mails are public records, i-ight?
9 A. Yes.
10 Q. Ol<ay. And, I nrean, is there any reason
11 you think that the e-mails you deleted were not public
12 records'?
13 A. No.
14 Q. Okay. So then you knew full well when
15 you destroyed those that you were destroying public

16 records?
17 A. Well, they weren't really destroyed, if
18 you want to call destroyed. They went to a delete, to
19 a trash mailbox.
20 Q. Okay.
21 A. So teclinically they got moved from one



22 mailbox to another, and they weren't deleted.
23 Q. Okay. Are they still there now?
24 A. Ycs.
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1 Q. On the G: drive?
2 A. Yes.
3 Q. Okay. Wlien you produced these CDs for
4 us, did you go tlirough everybody's deleted folders
5 and --
6 A. I do not produce e-mails, LCIS produces
7 e-mails, and I do not know the answer to that.
8 Q. Do you recall at sonie point in time
9 signing an affidavit?
10 A. Yes.
l 1 Q. Do you recall wliat the affidavit said?
12 A. No.
13 (Court Reporter marked Limmer
14 Exhibit 11.)
15 BY MR. DeGIDIO:
16 Q. I'm going to hand you what's been marked
17 Exhibit H, and ask you to take a look at that, and
18 tell ine if you recognize that.
19 A. Yeah, I recognize it. I signed it.
20 Q. That's your signature at the bottom of

21 the page?
22 A. Yes, it is.
23 Q. Okay. And it' you would look on the
24 second page, there is a signature of Jolui Borrell.
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1 Did he witness your signature when you signed it`?
2 A. 1 don't believe so.
3 Q. Okay. Under what circumstances did you
4 sign this? Do you remember when and where and so

5 fortli?
6 A. 1 think I signed it in my office and
7 faxed it back to him, or it went back through
8 interoffice nia.il. I don't remember.
9 Q. Okay. And then he must have sig-ned it at
10 a later time? Well, he wasn't in yoLu' office when you

11 signed it, right?
12 A. No.
13 Q. Okay. When you signed it, was this
14 second page attached to it?
15 A. No.
16 Q. Okay. Let's look at the first page. Why
17 don't you just go ahead and read in for the record

18 paragraph No. 4.



19 A. (Reading:) On or about March 10th, 2009,
20 I completed copying all the documents to the extent
21 that such documents existed that wei-e ineluded on the
22 list described in Paragraph 3. These documents were
23 scanned on CDs and given to attorney Scott Ciolek in
24 accordance with the instructions of Ms. Bensman's
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I attomey.
2 Q. Oka.y. Now, in paragraph 3, it refers to
3 a list. Do you know what list it's referring to
4 there?
5 A. Yes.
6 Q. And that's a list of documents that
7 Ms. Bensman claims she did not receive'?
8 A. 1 believe so.
9 Q. Okay. And it says here that you state
10 tbat, to the extent such documents existed, they were
11 included on the CD.
12 A. Yes.
13 Q. Is that fair to say?
14 A. P'air to say.
15 Q. Okay. What steps did you take to
16 detennine if they were included on that CD?
17 A. I went through this list, and 1 then
18 double-checked with the CD, to make sure that
19 everytliing was there the best that we coLdd provide
20 it.
21 Q. Okay. Now, you said earlier you don't --
22 you didn't produce the subset of e-mails that were on

23 tliere, right?
24 A- Correct.

99
1 Q. You presumably just copied them to the
2 CD?
3 A. Yes.
4 Q. Okay. Did you go into those folders and
5 verify that there was anything in them`?
6 A. Yes, I did.
7 Q. And you verified that the dates matched
8 the date range of her request?
9 A. No, I didn't do that.
10 Q. Okay. So you don't ktiow what, really,
11 was in those folders, ttien, do you?
12 A. I gtanced at a few e-mails, just to make

13 sure there were e-mails.
14 Q Olcay. But you can't say whetlier you
15 responded to the question completely, because you



16 don't know the dates of the e-mails, right?
17 A. Con-ect.
18 Q. Okay. lsn't that what you testified to

19 here in this affidavit?
20 A. Yes.
21 Q. Okay. So this is false?
22 A. Yes.
23 Q. Okay. And the truth is, you don't know
24 whether or not all those responses have been fully
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I responded to; isn't that correct?
2 A. I do not know if all the e-mails are
3 tliere, because 1 don't have any source documents to
4 coinpare them to.
5 Q. And what you mean by that is somebody
6 could have deleted them, right'?
7 A. What I mean is I don't have anytlting in
8 that hand to compare to this hand to know that they
9 match.
10 Q. That's -- that's one thing, certainly. I
11 utiderstand what you're saying. And let's explore
12 that.
13 You don't know if somebody like
14 Ms. Lykowski was deleting the e-mails before LCIS
15 compiled tliein and gave them to you, riglit?
16 A. Correct.
17 Q. And you don't know if there were
18 responsive e-mails in the deleted folder which LCIS
19 might have overlooked, right'?
20 A. Correct.
21 Q. Okay. And you don't know whether the
22 e-mails that LCIS produced were witllin the correct

23 date range that was requested, right?
24 A. Coirect. I can only assutne that as
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1 professionals they did their job to the best of their
2 ability.
3 Q. And those are all reasons why No. 4 is
4 incor,ect, right?
5 A. Yes.
6 Q. Okay. Now, with respect to the otlier
7 documeiits that are not e-mails, what steps did you
8 take to verify that all of the requests were fully
9 responded to?
10 A. I went through each item number, compared
l l them with, you know, what we collected, trying to niake

12 sure as best I could -- Lmless it was a file



13 containing hundreds and hundreds of documents, you
14 know -- making sure that everything was tltere.
15 Q. Let's take one document category, for
16 exasnple. I mean, you're in charge of the public
17 records requests, right, essentialty?
18 A. Yes.
19 Q. Okay. What happens to somebody's public
20 records request when they bring it in and give you a
21 written public records request? Do you save that?
22 A. Yeah.
23 Q. Where doe.s it get saved?
24 A. The hard copy goes to my desk, and tlien
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1 we'll scan it and attach it to the -- on the G: drive,
2 niy persoual folder, I keep all public records requests
3 that I -- you know, if I have to build sometlting for a.
4 CD, so it's kept there.
5 Alotoftimestherequestisalso
6 retumed to the person who requested it as part of
7 their request..
8 Q. But you maintain a copy --
9 A. Not the original, but a scanned, a

10 scanned copy.
11 Q. But you maintain a copy at the Board of

12 Elections, right?
13 A. Yes.
14 Q. So if somebody wanted to find all the
15 copies of Ms. Benstnan's written public records
16 requests, you woutd -- you liave one place where you
17 would check, right?
18 A. Yes.
19 Q. Did you, in fact, do that ni this case,
20 for Ms. Bensman?
21 A. Yes, I did. She had a recent request,
22 not too long ago, and I went through my whole stack.
23 And as I responded to her, I could not find any
24 requests prior to this year.
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1 Q. Okay. What about if a request cornes in
2 by e-mail, where do you store those?
3 A. 1 have a special public records request
4 folder in iny personal e-mail account, and all e-maiis,
5 botlr incoming and outgoing, pertainiug to that public
6 records request are kept and stored there. And soine
7 are broken down by users who request many requests.
8 Q. And do you have a folder for Ms. Bensman`?
9 A. Yes, I do.



l0 Q. And when she requested copies of all her
11 public records requests, did you include in your
12 search that folder?
13 A. No, because I created it yesterday.
14 Q. So you've got a copy of e-mail public
15 records requests which you have not provided in your
16 responses, right?
17 A. Actually, let me -- I can go back. Yes,
18 1 did go through those requests, and I did provide her
19 with all those.
20 Q. And those arc on these CDs somewhere?
21 A. No. I believe it was a more recent
22 request that she made for her public records requests,
23 within the last tnonth or two possibly.
24 Q. Okay. When did you start inaintaining
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1 copies of people's public records requests?
2 A. Toward the beginning of this year, maybe
3 sometitne in the first quarter of the year.
4 Q. So before tliat, the Board of Elections
5 didn't keep copies of people's public records

6 requests?
7 A_ We didn't keep copies of everything. 1
8 have some requests going back to 2004 of what I call
9 major,majorrequests.
10 Q. Okay.
11 A. But i searched through all those --
12 that's probably a stack of paper like this
13 (indicating) -- and I did not find any of
14 Ms. Bensman's requests from prior years in that.
15 Q. Okay. So for whatever reason, the Board
16 of Elections, prior to your efforts starting at the
17 beginning of this year, did not niaintain copies of
18 everybody's public record requests, right`?

19
20
21
22
23
24

A. Not everybody's, correct.
Q. Aren't those public records, too?
A. Yes.
Q. Isn't that the job of the Board of

Elections, to maintain copies of all the public
records in their possession'?
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1 A. Is that a question or a statement?
2 Q. Yeah, it's a question. You know the
3 answer. It's not a trick question.
4 A. I'm sure it is.
5 Q. Okay. Did you ever undertake any efforts

6 to tell anybody at the Board of Elections, 1ley, you



7 need to keep copies of everybody's public record
8 rcquests?
9 A. Sometimes in prior management, tliere was
10 public recoi-ds requests filled without rny knowledge
11 even knowing that.
12 Q. 1 understand that. But did you ever take
13 steps yourself to go to anybody at all and say, 1
14 think we need to make copies of people's public
15 records requests and maintain those on file?
16 A. 1 may have. 1 don't remember.
17 Q. Okay. Do you ever recall anybody at the

18 Board of Elections telling you not to keep copies of
19 particular public records requests?
20 A. No, I don't.
21 Q. Okay. But you're certain that there arc
22 many that were made that there are no copies of,

23 right?
24 A. Yes.
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1 Q. Okay. As part of your --1 ktrow you told
2 me ali-eady, bLit how long liave you been with the Board

3 of Elec.tions'?
4 A. July 2004.
5 Q. Okay. Since July 2004, did your
6 employers ever require you to attend some kind of
7 training on public records or public records retention
8 policies?
9 A. I went to a few. There was some
10 conferences, State conferences, where we had public
11 records sessions tbat I went to.
12 Q. Okay. And did they talk about, you know,
13 what. records had to be maintanied?
14 A. I'm sure they did.
15 Q. Okay. So you're generally aware of what
16 publie records are and the duties under the law?

17 A. Yeah.
18 Q. Okay. What I'm going to do at this

19 tiiine -- we have been talking about these e-mails from
20 Paula Lykowski., we've got this document that says
21 she's cleaning ouL her --
22 MS. BENSMAN: Desiree.
23 MR. DeGIDIO: Oh, I thought it
24 was Paula. Let's take a look so we're
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1 accuratc.
2 BY MR. DeGIDIO:
3 Q. Okay. I'm looking at Exhibit G, and



4 we're talking about Desiree Lyonette's e-mails. And
5 in one of the documents I gave you, we've got
6 Kelly Bensman's requests, and slie requests what date
7 range of c-mails from her?
8 A. January 1st, 2008, throughApril 23rd,
9 2008.
10 Q. Okay. As you sit here now, do you have
11 any idea whether those were -- that public records
12 request has ever been responded to?
13 A. Actually, I think they're on the CD here.
14 Q. You think it's on one that you've got?
15 MR. DeGIDIO: Have you got it,
16 Kelly'?
17 MS. BENSMAN: Uh-huh.
18 MR. DeGIDIO: Well, if he's got
19 his, let's use his.
20 BY MR. DeGIDIO:
21 Q. What I'm going to ask you to do is to
22 fmd those e-inails. I mean, we've already established
23 that when you did that affidavit, it wasn't correct.
24 But let's just see whether or not we can
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1 find a complete response to this 2008 public records
2 request, okay?
3 A. Okay.
4 Q. So let's use Kclly's computer, and we'll
5 put whatever CD you think it's on in the compnter, and
6 let's see if we've got those or not.
7 So 1'm going to spin this around for you,

8 and go ahead and put your CD in there, if you will.
9 A. (Wituess complies with request.)
10 Q. And you agree with me she requested
11 Januaiy 1 st, 2008, through Apri123rd, 2008, right'?
12 A. Yeah. I'm trying to find out where that
13 sliows up on her April -- or Februaiy 2008 request.
14 Q. Line 42,1 think.
15 MS. ATKINS: Okay. I'm not
16 cotnputer savvy, but I'm just wondering
17 how we know that it's reading this disk,
18 versus something stored? Can you
19 determine that as we're going tln'ough?
20 MR. DeGTDIO: Let's ask the
21 computer guy.
22 Marty, can you address that?
23 THE WITNESS: Yeah. I will
24 tell --

109



1 MS. ATKINS: You'11 be able to
2 know if it's something stored versus
3 something on the disk?
4 'i'IIB WITNESS: Yes.
5 BY MR. DeGIDIO:
6 Q. Okay. Do you see line 42 there?
7 A. Yeah, yeah.
8 Q. Okay. So can you tell me whe.ther that
9 disk you've produced has Desii-ee Lyonette's e-mails
10 from Janua.ry Ist, 2008, through Apri123rd, 2008?
11 A. May i use this eomputer'?
12 Q. Yeah. Yeah, please.
13 If I can ask you to put the computer more
14 this way, and let Scott and Kelly come over here so we
15 can all see what you're doing, and maybe learn
16 something.
17 And if we could, let's have you talk on
18 the record and narrate what you're doing to find
19 these, because that, I thitilc, will be helpful in the

20 long run.
21 A. Well, 1 went and opened up the CD using
22 Windows Explorer, or sometirnes called My Computer. So
23 1 caai see all the 1'olders here.
24 Is there a specific user, person that you
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1 want to look for?
2 Q. Ycah. Let's took for Desiree Lyonette.
3 A. Okay..
4 Q. So now you just clicked on what'?
5 A. I clicked on the DLyonette folder.
6 Q. Okay. And what did you click on there'?
7 A. 1 clicked ou the html attachment
8 subfolder.
9 Q. Okay.
10 A. Just --
ll Q. Now, what does that mean, ht.ml
12 attachments?
13 A. I believe it's attachments to the e-inail,
14 to the original e-niail.
15 Q. Okay. Let's just look at the original
16 e-mails. Let's not look at the attachments.
17 You're talking about like if I send vou
18 an e-mail, and i attach the letter 1 wrote to it,
19 1ight?
20 A. Right.
21 Q. So I don't want to sec the attachments
22 yet. Let's look at all the e-mails from Desiree
23 Lyonette from January Ist, 2008, to April 23rd, 2008.



24 Now yori re clicking on anothor file.
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1 What file is that?
2 A. This is just called Sent Items. I'm not
3 sure how you open these,
4 Okay. So 1 opened one of the files in
5 the main folder.
6 Q. Okay. Those are all html files, right?
7 A. Yeah. They're bodies of her e-inails. So
8 if you click on one, you can see the actual e-mails.
9 Q. Right. All those e-mails are
10 contained -- you're looking at one html file now,
11 right?
12 A. Right.
13 Q. Okay. So we've got all these lines on
14 top that are underlined in blue, and thosc are links
15 to other parts of the body of the litanl file, riglst?
16 A. Right.
17 Q. Okay. If you click on that link, it
18 takes you to that e-mail, right?
19 A. Right.
20 Q. Do you see the dates on any of those
21 e-mails?
22 A. It says August 21st, this particular one.
23 Q. Okay. You would agree witli me that
24 August 21 st is not within the range of January 1 st,
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1 2008, tluough April 23rd, 2008, right?
2 A. Right.
3 Q. Are there any other c-tnails from my other
4 dates in that file?
5 A. August2008. So far I've just seen

6 August 2008.
7 Q. Okay.
8 A. Yeali. That's all i've seen.
9 Q. Okay. So you would agree with me that
10 there are no e-mails there from Desiree Lyonette from
11 Januaiy 1 st, 2008, through Apri123rd, 2008?
12 A. Just glancing at -- randomly glancing at
13 it, maybe three, four, five, yeah, that seems to be.
14 Q. What do you mean, glancing at three,
15 four, or five?
16 A. I didn't look through the whole file. 1
17 just looked at nlaybe five or six there.
18 Q. Well, we need to know for sure, because
19 we've had a lot of court proceedings, we've been at
20 this for a year, and there's been hundreds and



21 hundreds of pages of motions filed by attorneys
22 claiming that, yes, the Board of Elections has
23 produced everything. And you're here today to answer
24 the question whether they have or not.
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1 So I need to know wliethor or not all the
2 e-mails from Desirce Lyonette from January 23rd, 2008,
3 tlrrough April 23rd, 2008, have been provided to us on
4 that CD or elsewhere.
5 So I'm going to ask you to take your
6 time. The html file is not. that big. Take your time
7 and look at every one of those e-maIls, and let's
8 verify it on the record now -- maybe your counset and
9 1 can come to a stipulation so we don't have to do
10 this for all 97 of these categories.
11 But it's real clear, I mean, you agree,
12 you've never done this before. You didn't veiify this
13 before, right?
14 A. Correct.
15 Q. Okay. Well, let's verify it now and see
16 where we are, really.
17 MR. BORRELL: You should take
18 your time and --
19 MR. DeGTDIO: Ts that all right,
20 John?
21 MR. BORRELL: Yeah, take your
22 time, go through, see what's in there.
23 "I'lIF, WITNESS: So is this one
24 html, is that =- do I need to click on
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1 each one, or is it all c.ontained in the
2 one, one document?
3 MR. BORRELL: I think he wants
4 you to tell him that.
5 MR. DeGIDIO: T don't know. I
6 don't Ioiow.
7 BY MR. DeGIDIO:
8 Q. Let me ask you that question. What are
9 those other httnl doauments there in fi•oni of you?
10 Let's start with, what's the nanie of the
11 one that you just reviewed, so that we have that on
12 the record? You just reviewed a file named --
13 A. "Update from Marty Linuner."
14 Q. Dot html, is that the name of it?
15 A. It's a link.
16 Q. I'm sorry?
17 A. It's in the GroupWise folder called



18 Mailbox.
19 Q. Okay. And the title of the file is?
20 A. "Update from Marty Limnier."
21 Q. Okay. And that's tihe one you just
22 reviewed, right?
23 A. Yeah.
24 Q. Are there other html files in that
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1 folder? Let nie just ask you, are there other files in
2 that folder that contain e-mails?
3 A. Oh, I see, this is the whole -- okay. I
4 answered my own question, so never nlind.
5 Q. Okay. It's a little confusing, isn't it?
6 A. So the first one just seemed to contain
7 e-mails frotn August 20th and 21 st.
8 Q. August 20th and 21 st?
9 A. Yeah.
10 Q. Of 2008?
11 A. Yeah.
12 Q. And then you're looking at the second
13 one. What's the name of the second file, for the
14 record?
15 A. "Privacy Act 2007."
16 Q. Okay.
17 A. And that also seetns to be August 20th and
18 21st, 2008.
19 Q. Okay. Are there any more?
20 A. There's one called Sent ltems, zero.
21 Q. Okay.
22 A. That was also August 20th aud 21st, 2008.
23 Q. Okay.
24 A. I'in not able to access anything on this
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I last folder.
2 Q. Is it a folder or a file?
3 A. It's a file.
4 Q. Okay. A file. You can't open it?
5 A. It has a bunch of liiIlcs to it, but each
6 link coines up with a Windows Internet Explorer error
7 message.
8 Q. Can you hold on a second'? Let me come
9 around so I can see it. I'm not going to tell you
10 anything but -- okay.
11 It says, Cannot fmd the file D: Bensman
12 eanails, whatever. So it's looking for some file on
13 the D: drive, right'?
14 A. Yeah.



15 Q. Vdliy would it do that? What's the name of
16 this 1-ile we're looking atrightnow`?
17 A. (Indicating.)
18 Q. I ean't read that. Can you read it?
19 A. Looks like "UA Index." It's an html
20 docmnent.
21 Q. Okay. And can you open it again'?
22 A. (Witness complies with request.)
23 Q. Let's scroll down and see if thea-e's any
24 body of the docutnent that it's trying to link to,
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1 A. (Witness complies with request.)
2 Q. All right, It says GroupWise folder in
3 front of all these links, riglit?
4 A. I'rn thinking it's -- let's see. It's
5 looked at these tliree already, and those are the three
6 that -- so these guys.
7 Q. Okay. So those rnust. -- let me ask you,
8 if I can, all those links in this file are links to
9 documents that don't exist on this CD, right?
10 1 mean, other thau the ones we already
11 looked at, it's trying to link to documents that don't
12 exist, right?
13 A. lt looks that way, yeah.
14 Q. Okay.
15 A. I think this is attaelnnents to other
16 e-niails.
17 Q. Let's get on the record where we are.
18 There was a folder right next to these html documents
19 we wei-e looking at, right'?
20 A. Right.
21 Q. And that folder has a bunch oP docunients
22 in it, and you're saying that these docrmnents are
23 attaclmients to certain e-mails, right?
24 A. That would be my guess, yeah.
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1 Q. It looks like there's some pdf doetunents
2 tliere, and Word doeuments, aud it looks like -- is

3 that right?
4 A. Yes.
5 Q. One of thern is a picture document; is
6 that right?
7 A. Yeah.
8 Q. Can you double click on that picture and
9 let's see what tliat is.
10 A. (Witness complies with request.)
11 Q. And what happened when you tried to view



12 the picture?
13 A. It came up blank.
14 Q. So the picture's not really on the CD, is
15 it?
16 A. Or the software is not recognizing it or

17 opening it correctly.
18 Q. Do you know how to right click and tell
19 it to open it with Windows Picture Viewer?
20 What are we going to open it with?
21 A. Microsoft Picture and Fax Viewer. That's
22 just one of the pictures that comes with Wiudows, I
23 believe.
24 MS. ATKINS: ls that reading it
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1 from the disk, or is that soinetliing on
2 her Picture Viewer?
3 THE WITNESS: No, reading it
4 from the disk.
5 MS. ATKINS: Now, when you
6 couldn't open that list of tliings, could
7 that possibly be because of the software
8 on this versus what -- the difference
9 between --
10 THE WI"I'NESS: Well, actually the
11 Cact that tliis is named "index," leads me
12 to believe that it's an index.
13 MS. ATKINS: So there wouldn't
14 be a document, there would just be a
15 list?
16 THE WITNESS: Yeah, It's just a
17 list of stuff.
18 Not knowing how LCIS created
19 this, what tools they used, you know, I
20 can't give an answer as to why, what this
21 even means.
22 BY MR. DeGIDIO:
23 Q. Okay. But it looks like, in your
24 opinion, this file was created by GroupWise, right?
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1 A. I woLdd guess so.
2 Q. So, I inean, in your opinion, that's a
3 file that was placed on here by LCIS, right?
4 A. Right.
5 Q. Bat you never looked at this before, did

6 you?
7 A. Probably not, or not in this detail.
8 Q. Right, okay. We've had an opporhrnity, I

A-107



9 think to look at all the files that were in -- wlaat's
10 the name of'that folder we're in?
11 A. DLyonette.
12 Q. Okay. And that's where
13 Desirce Lyonette's c-mails wonld be, right'?
14 A. Riglit.
15 Q. And now that you've had a chance to look
16 at the CD that was produced for us, ean you tell me
17 whether or not Desiree Lyoneltc's e-mails from Jauuary
18 lst, 2008, through April 23rd, 2008, have been
19 provided?
20 A. They are not on this CD.
21 Q. Okay. 'lhe only ones that are there are
22 August 20th and August 29 st, right?
23 A. Right.
24 Q. Okay. Now, to the extent -- I mean,
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1 you've indicated that you haveri t reviewed all these
2 folders, correct'?
3 A. Correct.
4 Q. Okay. So we don't know to what extenl
5 all the public records requests have been responded
6 to, do we?
7 A. I haven't reviewed every single folder in
8 detail. Sonie I have done in detail, but not every
9 one, no.
10 Q. Okay With respect to any of the e-mail
I 1 requests, can you tell me with any degree of certainty
12 that you laiow that they've been responded to
13 compietely?
14 A. No.
15 Q. Okay. You don't know, rigllt?

16 A. Correct.
17 Q. Okay. You know that your attorney
18 represented to the court in May that all those
19 doctunents have been provided; are you aware of that`?
20 A. Yes.
21 Q. Okay. But he didn't have any reason to
22 lcnow whether they were or not, right?
23 A. Correct.
24 MR. DeGIDIO: Okay. Let's go
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1 off the record for a second and take a
2 break, if' we can.
3 (A brief recess was had.)
4 MR. DeGIDlO: Okay. We're back

5 on the recore9.



6 BY MR. DeGIDIO:
7 Q. I'm looking at this e-mail request from
8 Kelly Bensman of 4-23-2008, and have you got that in
9 front o1'you?
10 A. Yes.
l 1 Q. Okay. And you see on there where it says
12 she's requesting all incoming and outgoing e-maIls for
13 Jill Kelly.

A. Yes.
Q. Okay. And it's the same time period,

January 1st, 2008, tlirough Apri l 23rd, 2008, right?
A. Right.
Q. Okay. Can you look on that CD and tell

nie how many e-mails have been produced for Jill Kelly
during that period?

A. It appears to be zero.
Q. Zero, okay. And you had not checked that

23 before now, liad you?
24 A. No.
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1 MR. DeGIDIO: Okay. Let's go
2 off the record for a minute.
3 (Discussion had off the record.)
4 MS. ATKINS: Based upon the
5 testin-iony taken on September 16th, 2009,
6 and September 17th, 2009, both the
7 parties agree additional docLnnents must
8 be produced to respond to previous public
9 records requests andlor discovery
10 requests.
11 The parties are jointly
12 suspending depositions in this case. The
13 parties intend to file a stipulated
14 motion with the court requesting Marty
15 Limmer and the remaining 30(b)(5)
16 depositions intended to be taken
17 Thursday, 9-17 p.m., and Friday, 9-18,
18 2009, be temporarily suspended and
19 resumed 30 days from 9-18-09.
20 And during that time respondent
21 will supplenient their discovery and
22 public records responses so as to
23 complete the discovery and public records

24 requests.

I
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MR. DeGIDIO: And 1 so
2 stipulate.



3 MR. BORRELL: As do I. Wc'11
4 reserve signature.
5 (Deposition concluded and
6 witness excused at 3:22 p.in.)
7 (Signature rescrved.)

Martin Limmer admits that individual computers at the Board are not backed up.

9 Q. Okay. How about backing np PCs?
10 A. 'rhe individual PCs?

11 Q. Yes.
12 A. We do not back up individual PCs.

13 Q. Okay. Who does?
14 A. Nobody does.
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•AMUA'VI'l:' OF M.A'TTMW A. MCCAREX.L ^ ^ .!. V ^3 ^

I, Malthew A. 7uccarrel.l, bei.ng frst duty sworn, state as follows:

1, I aan over the age of 18,,md am comper.ent to teqdCy. I havc personai knowiedge of the
matters stnted in this Affidavit.

2, 1 am a citizen and resident of the TTnited Stnres, .tesidinl; in Maumee, Dlsio•

3. J. am the Netwotlc'tni; Manager of Computol Istc., located at 1.18 Fsast Tli3rd St, Suite C,
flexzysburg, OH 43551.

4. tvty dndes at Coaxiputo! itsclude all forensic data recovcry services, managetnent of
computee and network technicians, and the desi6m and l.niplern
networlcs.

S. I hava been employed at Computol.T.nc. since November of 1

6. Gompurol is a media company that provides web site design, j
hosting, emnil, database deveiopment and automadon se.rvice;

7, Cornpurol is also a computcr services company that provides compuux foxensic data
xecovcsy and netwozlc engineecing and consuldng.

B. Carnputol has psovicled for.ensic data r.ecovery setvices since a.t least as eatly as 2004.

9. T ani also anadjunct pzof•essor at Owens Srate Community Coltege, located at 30335
Oregon Itd.,'I'oiedo, qF-T. 43551,

10. My duiaes at Qwens in.clude teackiing computar technology and diagnosis and repait of
computer hardware and software.

11. Bascd on my traintng and expesaence, I cnn testify to a reasonable sciend£sc eextairAty thnt It
is fr,equently possible to recover deleted electronic mail. (e-nzall) messages fi;oxn a personal•
computer, sexver, l)ersonal, handheld device, or an extesnat memory storage device.

11 Deleted e-mail, or pordons thexeof, niay be tetained on a Irnrclrive even diouglt the e-maa;
was dcletad because the e-mail dnta wilt xesida on the hatdave untii the spnce where the
Stata eadats is ovet.^wvritren by new data.

13. De.leted c-mail, as well as od7er dar.a and files, as fGCCiuentiy aecovexable by scanrsing a
Aaidrive wlth the appxopriare forensic data recovery softwate and hardware.

14. Bacleups of the email messnges, including tnpe or disc laackups, cnny be avaitablo,
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15, .LE the erraa'r.1 servicrs a,xe hosted r.emotely, the hoscing caigapany may maintaisa barlnips or
c.mai! logs.

16. Recov'cxed o°ma'sl. arid data mr^7y be produced i.n eleccconic fou), or hasd copy for seview as7d

ur^alysis.

17. Sx 3s not possible to tuaow whethe,c deleted emal1 messagea ox orher da.cn is feeoversble undfl
forensic seeoveey and asaalysis is auempted.

18, Deleted emnil or od.ier data may sometimes be reeorered months or years after deteron.

19, Fnrthex afEiant eayech naught.

Srate oEOh.io

Cotuuy aCWcod

Swam to and subseribed in my pxeseizce this -1 day o£ Cletobez, 2007,

^INBmIe N ary P010
in and Pot tha Stat® ot 0hfa

my Oemmiaeloo Ekp1r®s
Aoeardln® to O.R.G,147,03
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`f I•7 THE COURT OF APPEALS OF OI-IIO

SIXTH APPELLATE DISTRIC'3'
I,t)CAS COUNTY

The State of Ohio, ex. rel. Kelly Bensman Court of Appeals No. L-08-1211

12,ei ator

The Lucas County Board cf Elections DpLC^ %ION AND dUDG^E'^T

Rcspondent Decided: JUL 2 3 2909

This matter is before this court on a complaint in tnandamus filed pursuant to l;t..C-

Chapter 2731 by relator, the State of Ohio ex rel. Kelly Bensman, on July 8, 2008. Iri the

complaint, relator seeks certain records pursuant to R.C. 149.43, Ohio's Public Records

Act. Specifically, relator asks this court to order respondent to produce the following

documents and records for inspection and copying: (1) all Republican absentee ballots

cast in the March 4, 2008 primary election; (2) all "Lucas County Republican Party prc-

election, post-election, semi-annual, and annual finance reports," including deposit and

disbursement statemcnts, supporting documentation. and attachments thereto, for 2007

and 2008; (3) all Republican absentee ballots that were returned in the March 4, 2008

primary election that were completed by somcone other than the individual named on the

Em^^^^^^^^ZED
JUL 2 B ZOOB A-113



ballot envelope; aY?d (4) copies of all cmails and attachments thereto that were eitht,°r seat:

or received by certain named Boar,d of Llections officials and employees £rorn January (,

200E, through Apri130, 2008.

Pursuant to R.C. 2731.06 and 2731.07, this court hereby issues an alternative veit

and orders that The Lucas County Board of Elections, within 1.4 days oI'the date it is

served with this alternative writ., eithcr do the act requested by relator in the petition or

show cause why it does not do so by filing an answer to rclator`s petition pursuant to

Civ.R. 8(B) or a motion to disiniss relator's petition pursuattt to Civ.R.. 12. Thereafter,

this case shall proceed pursuant to the. Ohio Rules of Civil Procedttre. If responde.nt fails

to respond, a peremptory writ shall be issued by this court, sua sponte, pursuant to T3.C_

2731.1d.

To the clerk; Manrter of sez`vice.

The sherifF of Lucas County shall lmmediately serve, upon the respondent by

personal service, a copy of this alternative writ pursuant to R.C. 2731.08.

It is so ordered.

Mark L, Pietrylcowski, P.7.

Arlene 5in_ê r, 1.-

Thomas J. Osowik. J.._,_
CONCUR.
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9.1 1.2.2. V21'
Baldwin's Ohio Revised Code Atwotated Currentness

Title 1. State Governnient
Chapter 149_ Documents, Reports, and Records (t1efs &. Atutos)

_Records Commissions
-^ 149.43 Availability of public records; mandamus action; training of public employees; public re-
cau-ds policy; bulk cotmnercial special extraction requests (later effective date)

< Note: See also version(s) of this section with earlier effective date(s).>

(A) As used iu this section:

( 1) "Public record" means records kept by any public office, including, but not limited to, state, camty, city, village,
township, and school district units, and records pertaining to the deliveiy of educational services by an altentative
school in this state kept by the nonprofit or for-profit entity operating the alternative school pursuaut to scction
3313 533 of the Revised Code. "Public record" does not mean any of the following:

(a) Medical records;

(b) Records pertaining to probation attd patnle proceedings or to proceedings related to the imposition of community
control sanctions and post-relcasc control sanctions;

(c) Records pertaining to actions mtder section 2151 85 and division(<'} of sectioa 2919 121 of the Revised Code-
and to appeals of actions arising under tltose sectirnis;

(d) Records pertaining to adoption proceedings, includiug tlie contents of an adoption file maintaincd by the depart-
ment of health tmder scction 37(r5 12 of the Reviscd Code;

(e) lnfonnation in a record contained in the putative father n;gistry established by ecction 3107.O02 of the Revised
Code, regardless of whether the infonnation is held by the department of job and family services or, pursuant to
section 3111.69 of tlte ReviSed Cnde, the office of child support in the department or a child support enforeentent

agency;

(t) Records listed in division (A) of sectiou3107.42 of the Revised Code or specified in division (A) of sect iols
3107.52 ofthcRcvised Codc;

(g) Trial preparation records;

(h) Confidential law enforcement investigatory records;

(i) Records containing infornration that is confldential under section 2710 . 03 or 4112.Q5 of the Revised Code;

(j) DNA records storcd in the DNA database pursuant to section 109.573 of the Rcvised Code;

(k) inmate rceords released by the department of reltabilitation and coireetion to the deparnnent of youth services or
a court of reeord pwsuant to divisiqg.(E) of section 5120.21 of dte_Rq^ised Codc;
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(1) Records maintained by the departanent of youth services pertaining to children in its custociy released by the de-
partment of youtlt services to the departnicnt of rehabilitation and correction pursuant to sec=ioty5139.05 ot t,
Revised Code;

(m) lntelleclnal property records;

(n) Donor profile records;

(o) Records maintained by the department ofjob and family services pursuant to section 3121.894 of the Revised
Code;

(p) Peace officer, parole officer, prosecuting al3otuey, assistant prosccuting attorney, correctional employee, youth
serviccs employee, Grefrghter, EMT, or urvestigator of the bureau of criminal ideutiftcation and investigation resid-
ential and familial infonnation;

(q) In Lhc oase of a eounty hospital opeiated pursuant to Chapter 339. of the Revised Code or a municipal hospital
operated pursuaut to Chapter 749. of the Revised Code, information that constitutes a trade secret, as defined in
seetion I333.61 of the Revised Code;

(r) lnfotmation pertaining to the recreational activities of a person nuder the age of eighteen;

(s) Rccords provided to, statements rnade by revicw board mcmbers during nteetings of, and all work products of a
child fatality review board ae[ing under sections 302,621 to 307.629 of tbe Revised Code, and child fatali4y reviecv
data subtnitted by the ehi1d fatality review board to the department of hcalth or a national cltild death review data-
base, other than the report prepared pursuant to division (A) uf sccttoli30Z26 of the Revised Code;

(t) Records providcd to and staloments made by the executive director of a public children services agency or a pro-
secnting attorncy acting pt¢suant to geItion 5153.171 of tlie Revised Code other than the information released Lmder
that section;

(ti) Test materials, examinations, or evalaatiott tools used in an examination for lieensure as a nursing home admin-
istrator that the board of exaniners of nutsing liome administrators udministers under section 4751.04 of the Rovised
Code or contracts under that section with a private or governcnent entity to administer;

(v) Records the rclease of which is proliibited by state or federal law;

(w) Proprietary infotmation of or relating to any person that is subntitted to or contpiled by Lhe Ohio venture capital
authority creatcd under section 150.01 of the RevisecZCode;

(x) Inforrnation reported and evaluations conducted purs'uant to section 3701 072 of the Revised Code;

(y) Financial statements and data any person submits for any purpose to the Ohio housing finance agency or the con-
trolling board in connection witli applying for, receiving, or accounting for financial assistauce 5-otn the agency, and
information that identifies any individual wlio benefits directly or indirectty froni f'mancial assistance from the
agency;

n 2010 Thomson Reuters. No Claitn to Otig. US C3ov. Works.
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(z) Records listed in scction 5101 29 ofthe Revised Code.

(aa) LEN lf Discharges recorded with a county recorder under sa;tion 31] 24 of the Revised Code, as specified in di-

vision (B)(2) of that section.

(2) "Confidential law enforoement investigatory record" nieans any record that pertains to a law enforccment inatter
of a criminal, quasi-criminal, civil, or adniinistrative nature, but only to the extent that the t-eloase of the record
would create a high probability of disclosure of any of the following:

(a) The identity of a suspect who has not been cltarged with the offense to which the record pertains, or of an in-
formation source or witness to whom confrdentiality has been reasonably promised;

(b) Information provided by an information sonree or witness to wltom confidentiality has been reasonably prom-
ised, which infortnation would reasonably tcnd to disclose the source's or witness's identity;

(c) Specific confidential'ntvestig•atory teehiuques or proeedtu'es or specific investigatory workproduct;

(d) Information that would endanger the life or physical safety of law enforeement personnel, a crime victini, a wit-

ness, or a confidential inforination souree.

(3) "Medical rccord" means any document or combination of docuinents, except births, deaths, and the fact of ad-
mission to or discharge fiom a hospital, that pertains to the medical history, diagnosis, prognosis, ormedical condi-
tion of a patient and that is generated and ntaintained in the process of inedical treatinent.

(4) "Trial prepatation record" means any record that contains information that is specifically compiled in reasonable
antieipation of, or in defense of, a civil or criminat action or proceeding, inclnding the independent thought pro-
cesses and personal uial preparation of an attorney.

(5) "Intellectual property rccord" means a rccord, other than a furancial or adininistraLive record, that is produced or
collceted by or for faculty or staff of a statc institudon of higher learning in the conduet of or as a result of study or
research on an cducational, commercial, seientific, artistic, technical, or scholarly issue, regardless of whether the
study or rescarch was sponsored by the institution alone or in conj unetion with a governmental body or private con-
ecrn, and that has not been publicly released, published, or patented.

(6) "Donor profile record" means all records about donors or potential donors to a public institution of lrigher educa-
tion except the names and reported addresses of the actual donots and the date, amount, and conditions of'the actual

donation.

(7) "Peace officer, parole officer, proseeuting attoorey, assistant prosecuting attorney, correctional eniployee, youth
seivices enlployee, firefightcr, EMT, or invcstigator of the bureau of criminal identification and investigation resid-
cntial and familial infotmatiott" nicans any information that discloses any of the following about a peace officer, pa-
role officer, prosecuting attorney, assistattt prosecuting attorney, correctional eniployec, youth services employee,
fu-efighter, EMT, orinvestigator of the bureau of criminal i<lcntifrcation and investigation:

(a) The address of the actual personal residence of a peace officer, parole officer, assistant prosecuting attorney, cor-
rectional eniployee, youtli services employee, firefighter, F,MT, or an investigator of the bureaa of criminal identific-
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ation and investigat:ion, except for the state or political subdivision in which the peau; officer, parole offrcer, assisl-
ant prosecuting attorney, correctional employee, youth services enployee, firefighter, EMT, or investigator of the

burcau of criminal identification and investigation resides;

(b) Infmrosation compiled ftom referral to or participation in an employce assistajtce prograin;

(c) The social security tiuinber, the residential telephone nmunber, any bank account, clebit card, charge card, or credit
card number, or the enrergency telephone nutnber of, or any medical information pertaining to, a peace officer, pa-
role officer, prosecuting attomey, assistant proseeu6ng attorney, coircotional employee, yonth services employec,
firefighter, EMT, or investigator of the bureau of criminal identification and invcsligation;

(d) '1'he nanw of any bencficiary of employment beuefits, inctuding, but not timited to, life insurance benefits,
provided to a peace officer, paanle officer, prosecuting eU.torney, assistant prosecuting attorney, correctional employ-
ee, youth services employee, fireiighter, EMT, or investigator of the bureau of criminal idcn[ifieation and investiga-
tion by tlre peace officer's, parole officer's, prosecuting attorney's, assistant prosecuting attomey's, correctional em-
ployee's, youth services employee's, firefighter's, BMT's, or investigator of the burcau of criminal identifrcation and

investigation's employer;

(e) The idcntity and amormt of any charitable or etnployment benefit deduction rnadc by the peace officer's, parole
officar's, prosecnting attorney's, assistant prosecuting attorxtey's, correctional employee's, youth services employee's,
firefighter's, EMT's, or iuvcstigator of the bureau of ctiminal identification and investigatioti s employer from the
peace officer's, parole officer's, p-osecuting atiorney's, assistantprosecuting attorney's, correctional employcc's,
youth services eniployee's, firefightei s, F,MT's, or investigator of the bureau of crimhial idenCificat.ion and investiga-
tion's compensation uuless the amount of the deduction is required by state or federal law;

(f) The name, the residential address, the name of the employer, the address of the ernployer, the social security
nuniber, the residential telephone number, any bank account, debit card, oharge card, or credit card number, or the
emergency telephone numbcr of the spouse, a former spouse, or any cliild of a peace officer, parolc officer, prosec-
nting attorney, assistant prosecutoig attorney, correctional employce, yonth services employee, firefighter, EM'I', or
investigator of the bureau of criminat ideutification and investigation;

(g) A photograplt of a peace officer who holds a position or has an assignrnent that may include undercover or plain
ctothes positions or assignments as determined by the peace officer's appointing authority.

As used in divisions (A)(7) and (B)(9) of this section, "peacs officer" has the same meaning as in section 109.71 of

t[ie Revised Code and also includes the superinteudent and troopers of the state highway patrol; it does not include
the sheriff of a county or a supcrvisory etnployee who, in the absence of thc sheriff, is authorized to stand in for, ex-
ercise the authority of, atid pcrfonn the dufies of the sheriff

As used in divisions (A)(7) and (B)(5) [?.'N2] of this section, °coirectional employee" means any employee of the
department of rehabihtation and correction who in the eourse of performing the entptoyee's job duties has or has had
contact with inmates and persons under supervision.

As used in divisions (A)(7) and (B)(5) [I-NOI of this section, "youth services employee" means any employce of the
dcpartment of youth setviees who in the course of performing the eanploycc's job duties has or has had contact tidth
children committed to the custody of the dcpartnrent of youth services.
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As used in divisions (A)(7) and (B)(9) of this section, "fircfightet" nieans any regular, paid or voluntccr, metnber of
a lawfully eonstituted fire departnient of a municipal corporation, township, fne district, or vfllage.

As used in divisions (A)(7) and (B)(9) of this suition,'BMT" means EMTs-basic, EMTs-I, and paranicdics that
provide enzergency medical services for a public emcrgency medical service organization. "Eincrgency medical ser-
vice organization," "BMT-basic," "EMT-I," and "paramedic" have tlie saine meanings as in section 4765.01 of the

Revised Codc.

As used in divisions (A)(7) and (B)(9) of this section, "investigator of the bureau of crhninal identification and in-

vestigation" has ttte meaning defined in section 2903.1 1 of [he Revised Code.

(8) °Information pertaining to the recreational activities of a person under the age of eighteen" means information
that is kept in the ordinary course of business by a public office, that pertains to the recreational activities of a per-
son under the age of eighteen years, and that discloses any of the followhtg:

(a) The address or telephone nutnber of a person under the age of eighteen or the address or telephone nunrber of
that person's parcnt, guardian, custodian, or emergency contact person;

(b) The social security mtmber, birth date, or photographic image of a person under the age of eigltteen;

(e) Any niedical record, history, or infornration pertaining to a person under the age of eiglrteen;

(d) Auy additiottal infornratiou souglit or required about a person under the age of cighteen for the putpose of allow-
ing that person to partieipate in any recreatimtal activity conducted or sponsored by a pnblic office or to usc or ob-
tain admission privileges to any recreational facility owned or operated by a public office.

(9) "Community control sanction" has the sainc meaning as in section 2929 01 of the Revised CotLe.

( 10) "Post-release control sanction° has the sanre meaning as in sectlon 2907.01 of the Revised Codg.

(11) "Redaction" means obscuring or dcleting any information that is exempt from tlre duty to permit public inspee-
tion or copying from an itstn that otherwise ureets the definition of a"record" in section 149.Otl of the Rev_iSed

Code.

(12) "DesiDiec" and "elected official" have the same tneanings as in section 109,43 of the Resiised .ode.

(B)(1) Upon request and subject to division (B)(8) of this section, all public records responsive to the request shall
he protnptly prepared and made available for inspection to any person at all reasonable tinies during regular business
hours. Subject to division (B)(8) of this section, upon request, a public office or person responsible for public re-
cord.s shall tnake copies of the requested public record availablc at cost and within a reasonable period of time. If a
public record contains informalion that is cxempt frotn the duty to pennit public inspcction or to copy the public re-
cord, the pablie office or the person responsible fcn- the public record shall make available all of the informaLion
within the public record that is not exempt. When making that public record available for public inspection or copy-
ing that public record, the public off-ice or the person responsible for the public record shall notify the requester of
any redaetion or make the redaction plainly visiblc_ A redaction slrall be deented a denial of a request to inspecl or

copy the redacted information, cxeept if federal or state law authorizes or requires a public office to make the redac-

tion.
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(2) To facilitate broader access to public records, a public office or the person tnsponsible for public records shall
organize and maintain public records in a manner that they can be meule available for inspection or copyiug in ac-
cordance with division (B) of this section. A public office also shall liave available a copy of its current records re-
tentioir schedule at a location readily available to the public. If a requcster makes an ainbiguous or overly broad re-
qnest or has difficulty in making a request for copies or inspeet.ion of public rccords undcr this section saeh tltat the
pulilic office or the person responsiblo for the requested public record cannot reasonably identify what public re-
cords are beinrg requested, the public office or the person responsible for the requested public rceord may deny the
request but shall provide the rcquester with an opporhmi Ly to revise the request by infornming the requester of the
manner in wlricli records are maintained by the public office and accessed in the ordinary course of the public of-

ficc's or person's duties.

(3) If a request is ultimately denied, in part or in whole, the public oftice or the person responsible for the requested
public record shall provide the requester with an explanation, inciuding legal authority, setting forth why the request
was denied. lf the initial request was provided in writing, the explanation atso shall be provided to the requester in
writing. Tlre explanation shall not preclude the public office or the pe.rson responsible for the requested public ic-
cord from relying upon additional reasons or legal authority in defending an action commenced under division (C)

of this section.

(4) Uniess specifically required or authorized by statc or federal law or in accordurce with division (B) of this sec-
tion, no public office or person responsible for public records may limit or condition the availability of public re-
cords by requiring dSsclosure of the requester's identity or the intendod use of the requested public record. Any re-
quircnrent that the requester disclose thc requestor's identity or the intended use of the requested public record eon-

stitutes a dcnial of the roqnest.

(5) A public office or peson responsiblc for public records may ask a requester to make the request in writing, may
ask for the requester's identity, and may inquire about the intended nse of Lhe iuformation requested, but tnay do so
only after disclosiugto the requester that a written request is not mandatory and that the requaster may decfine to re-
veal the reqtiester's identity or Lhe intended use and when a written request or disclosure of the identity or intended
use wotdd benefit the requester by cnhaneing the ability of the public office or person responsible for public records
to identify, locate, or deliver tlre public records sought by the requester.

(6) If any person ehooses to obhi.in a copy of a public record in accordancc with division (B) of this section, the pub-
lic office or person responsible for the public record urayrequire that person to pay in advance the cost involved in
providing the copy of ihe public record in accordance with the choice made by the person seeking the copy under
this division. The public office or the person responsible for the public record shall pennit that person to choose to
have the public record duplicated upon paper, upon the same meditun upon whiclt the publie office or person re-
sponsible for the public record keeps it, or upon any other nredium upon which the public office or person respons-
ible for the public record detennines that it reasonably can be duplicated as an integral part of the nornral operations
of the public office or person responsible for the public record. When the person seeking the copy makos a choice
undcr this division, the public office or person responsible for the public record shall provide a copy of it in accord-
ance with ihe choice inade by the person seeking the copy. Nothing in this section requires a public office or person
responsible for the public record to allow the person seekiug a copy of the public record to make the copies of the

public record.

(7) Upon a request made in accordance with division (B) of this section and subject to division (B)(6) of this section,
a public office or person responsible for publie records shall transmit a copy of a public record to any person by
Ilnited States mait or by any other means of delivery or transmission within a reasonable period of Lime after reoeiv-
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ing the request for the copy. The public office or person responsible for the public record may require the person
in•^dcing the request to pay in advanee the cost of postage if Lhe copy is trausmitted by United States inail or the cost
of delivery if the copy is transmitted other tlran by United States rnail, aod to pay in advance the costs ineurred for

other snpplies used in the mailiug, delivery, or transmission.

Any public office may adopt a policy and procedures that it will follow in transmitting, within a reasonable period of
time after receiving a request, copies of public records by United Statos mail or by any otlier nieans of delivery or
transmission pursuant to this division. A public office that adopts a policy and procedures mrder this division shalt

comply with them in perfbrming its duties under this division.

In any policy and procedures adopted under this division, a public office inay limit the number of records requested
by a person that the office will transrnit by United StaLes mail to ten per month, unless thc person certifies to the of-
fice in writing that the person does not intend to usc or fotward the rcquested records, or the information contained
in them, for commercial purposes. For purposes of this division, "conunercial" shall be narrowly construed and does
not include reporting or gatlrering news, reporting or gathering infm'mation to assist citizen oversigbt or understand-

ing of the operation or activities of government, or nonprofit educational research.

(8) A public office or person responsible for public records is not required to pcnnit a person who is incarcerated
pursuant to a criminal convietion or a javenile adjudication to inspect or to obtain a copy of any public reeord con-
cen»ng a criminal investigation or prosecution or concerning what would be a criminal investigation or prosecution
if the subject of the investigation or proseeution were ao adult, unlcss the request to inspect or to obtain a copy of the
record is for the purpose of acquiring inforniation that is subject to release as a public record under this section and
tbejiulge who imposed the sentence or inade the adjudication with respeet to the person, or the judge's successor in
office, finds that the information sought in the pnblic record is neeessary to support what appears to be a justieiable

claim of the person.

(9) Upon written request made and signed by a journalist on oy after Deccmbe' 16, 1999, a public office, or person
responsible for public records, having custody of the records of the agency employing a specified peace offieer, pa-
role officcr, prosecutbrg attomey, assistant prosecnting attorney, eorrectional employee, youth services employee,
firefighter, EMT, or investigator of the bureau of criminal identification and investigation shall disclose to the joum-
alist the address of the actual personal residence of the peace officer, parole officer, prosecuting attorney, assistant
prosecuting attorney, correctional employec, youth services employee, firefightcr, P,MT, or investigator of the bar-
eau of criminat identification and investigation and, if the peace officer's, parole officer's, prosecuting attorney's, as-
sistantprosecunng attorncy's, coi7ectional employee's, youtlt services emptoyee's, firefighter's, FMT's, or investigat-
or of Lbe bureau of criininal identification and invesLigation's spouse, fornrer spouse, or child is employed by a pub-
lic offrce, the nainc and address of the employer of the peace officer's, parole officer's, prosecuting attorney's, assist-
ant prosecuting attorney's, correctional employee's, youth setvices employee's, fireliglttet's, LMT's, or invcstigator
of the bureau of criminal identification and investigation's sponse, foiiner spouse, or child. The request shall include
the journalist's name and title and the name and address of the journalist's employer and shall state that disclosure of

the information sought would be in the public interest.

As used in this division, ` lournalist" means a person engaged in, connected with, or employed by any news mediuni,
including a newspaper, magaz.ine, press association, news agency, or wire service, a radio or television station, or a
siniitar medium, for the purpose of gathering, processing, transmitting, cotnpiling, editing, or disseminating infonna-

tion for the geueral public.

(C)(1) If a person allegedly is aggrieved by the failure of a public office or the person responsible for public records
to promptly prepare a. public record and to make it available to the person for inspection in aecordancc witli division
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(B) of this section or by any other faihire of a pabhc office or the person responsible for public records to comply
with an obligation in accordance with division (B) of this scetion, the perscm allegedty aggrieved may eoimneuce a
mandamus action to obtain a judgment tltat orders the public office or the person responsible for the public record to
coniply with division (B) of this seetion, that awards court costs and reasonable attorney's fecs to the persou that in-
stituted the mandamus action, aitd, if applicable, that includes an order fixiug statutory damages nnder division (C)
(1) of this section. The mandanrus action may be commenced in the eonrt of cotnnzon pleas of the comlty in which
division (B) of this section allegedly was not complied with, in the supreme court putsuant to its original jurisdiction
undcr Sectiou 2 of Articlc ly,_41io Constitution, or in the cotut of appeals for the appellate district in 'which divi-
sion (B) of this scction allegedly was not complied withpmsuant to its original jurisdiction under Section 3 of
Article iV. Ohio Constitution.

If a requestor ttansmiLs a wiitten request by hand delivety or certified mail to inspect or rcccive copies of any public
record in a manner that fairly describes the public record or class of pttblic records to the public office or person re-
sponsible for the requested public records, except as othe.rwise provided in this section, the reqnestor shall be en-
titicd to recover the ammmt of statutory damages set forth in this division if a conrt deteimines that the public oflice
or the person responsible for public records faited to cornply with an obligation in accordanee witly division (B) of

this section.

The amount of statutory datnages shall be fixed at one hundied dollars for each business day during which the public
office or person responsible for the requested public records failed to coinply with an obligation in accordance with
division (B) of this section, begimring with the day on which the requester files a tnandamus acLion to recover stat-
utory datnages, up to a maximum of one thousand dollars. The award of statutory damages sltall not be construed as
a penalty, but as compensation for injury arising from lost use of the requcsted informatiorn. The existenc.e of this in-
jtny shall be conclusivcly presamed. The award of statutory damages shall be in addition to all other remedios au-

thorized by this section.

The court may reduce an award of statutory damages or not award statutory damages if the court deternrines both of

Lhe following:

(a) Tliat, based on the ordinary application of statutory law and case law as it cxisted at the time of the conduct or
threatened conduct of thc publie office or person responsible for the requested pubhc records that allegedly consti-
httes a failure to comply with an obligation in accordance with division (B) of this section and that was the basis of
the mandamus action, a well-infomied public office or pcrson responsible for the requested public records reason-
ably wonld believe that the conduct or tlueatened conduct of the public office or person responsible for the requcs-
ted public records did not constitute a failure to comply witli an obligation in accordance with dvision (B) of this

section;

(b) That a well-htfornted public office or person responsible for the requcsted public records reasonably would be-
lieve that the conduct or threatened conduct of the public office or person responsiblc for the reqnested public re-
cords would serve the pablic policy that underlies the authority that is asserted as permitting that conduct or

tlreatened conduct.

(2)(a) If the court issues a writ of mandamus that orders the public office or the person responsible for the public re-
cord to comply with division (B) of this section and determiues that the circumstances described in division (C)(1)
of this scxtion exist, the court shall determine and award to the relator all corat costs.

(b) If the court renders a judgnent that orders the public office or the person responsible for the public rceord to
comply with division (B) of this section, the court may award reasonable attorney's fees subject to reduction as de-
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scribcd in division (C)(2)(c) of this section. The court sltall award reasonable attorney's fecs, subject to reduction as

described in division (C)(2)(c) of this section when either of the following applies:

(i) Thcpublic office or the person responsible fnr the public records failed to respond affinnatively or negatively to
the ptiblie records request in accordance with the time allowed under division (B) of this section.

(ii) The public office or the person responsible for the public rccords prontised to permit the relator to inspect or re-
ceive copies of the public rcwrds requested within a specified period of time but failed to fiilfill that promise within

that specified period of time.

(c) Conrt costs and reasonalile attorney's fees awarded under this section shall be constrned as remedial and not pun-
itive. Reasonable attorney's fees shall include reasonable fees incurred to produce proof of the reasonableness and
amount of the fees and to otherwise litigatc entitlement to the fees. The cotnt may reduce an award of attorney's fees
to the relator or not award attorney's fees to the relator if the cotnt dctennines both of the following:

(i)fhat, based on theordinary application of statutoiy law and case law as it existed at the time of the condnck or
Ihreatencd conduct of the public office or person responsible for the requested public records that allegedly consti-
tutes a failure to comply witb an obligation in accordance with division (B) of this section and that was fhe basis of
the mandamus action, a wetl-informed public office or person responsible for the requested public records reason-
ably would believe that the conduct or threatened conduct of the public office or person responsible for the reques-
ted public records did not constitute a failure to comply with an obligation in accordance with division (B) of this

section;

(ii) That a wcll-infornied public officc or person responsible for the rcquested public records reasonably would be-
lieve that the eonduct or tltreatened conduct of the public officc or person responsible for the requested public re-
cords as described in division (C)(2)(c)(i) of this section would setve the public policy that underlies the authority

that is asserted as permitting that conduct or threatcned condact.

(D) Chapter 1347. of the Revised Code does not Iin»t the provisions of this section.

(E)(1) To ensure that all employees of public offiees are appropriately educated about a public office's obligations
under division (B) of this section, all elected officials or their appropriate designeos shall attend training approved
by the attorney general as provided in section 109.43 of the Rcvised Code. in addition, all public offices shall adopt
a public records policy in eompliance with this section for responding to pnblic records requests. In adopting a pub-
lic records policy under this division, a public office may obtain guidance from the tnodel public recot(ls policy de-
veloped and provided to the public office by ttte attorney general under scetion 109.43 of the Reviscd Code. Bxcept
as otherwise provided in this section, the policy may not limit the nuniber of public records that the public office
will make available to a single person, may not limit the number of public records that it will make available duting
a fixed period of time, and may not establish a fixed period of time before it will respond to a reque.st for inspection

or copying of public records, unless that period is less than eight hours.

(2) 'fhe public office shall distribute the public records policy adopted by the pttblic office under division (E)( I) of
this section to the employee of the public office who is thc records custodian or records ntanager or othetwise has
custody of the records of that offiee. The public office shall require that employee to acknowledge reccipt of the
copy of the public records policy. The public office shall create a poster that describes its public records policy and
shall post the poster in a conspicuous place in the public office and in all locations where tho public officc has
bt-anch offices. The public office may post its public records policy on the internet web site of the public office if the
public office maintains an internet weli site. A public office that has established a manual or handbook of its general
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policies and procedures for all employees of the public office shalt include the public records policy of the public of-
fice in the manual or handbook.

(F)( I) The bureau of tnotor veliiclcs may adopt rules pnrsuant to Chapter 119. of the Revised Code to reasonably
linut the nutnber of bulk commercial special exta-action reguests made bv a person for the same records or for up-
dated records during a calendar year. The rules may include provisions for charges to be made for bulk commereial
special axtracuon requests for the actual cost of the bureau, plus special extraelion costs, plus ten per cent. The bur-
eau may charge for expenses for redacting information, the rclease of which is prohibited by law.

(2) As nsed in division (F)(1) of this section:

(a) "Actual cost" means the cosl of depleted supplies, records storage media costs, actual mailing and alternative de-
livery costs, or other transnritting costs, and any dircct equipment operating and maintenanee costs, inctuding actual
costs paid to private contractors for copying services,

(b) "Bulk commercial special extraction request" means a reqoest for copies of a record for information in a fonnat
other than the format already available, or infotmation that camtot be extracted without exanrination of all itents in a
records series, class of records, or data base by a person wlto intends to use or fonvard the copies for surveys, tnar-
keting, solicitation, orresalc for commercial purposes. "Bulk commercial special extraction request" does not in-
clude a request by a person who gives assurance to the bureau that the person making the request does not intend to
nse or forward the requested copics for sntveys, marketing, solicitation, or resale for commercial pnrposes.

(e) "Commercial" means profit.-seeking production, buying, or selling of any good, service, or other product.

(d) "Special extraction costs" means the cost of the fime spent by the lowest paid employee competent to perform
the task, the actual amount paid to outside private contractors employed by the burean, or the actual cost incurred to
create cotnputer progrants to tnake the special exuactiorr. "Special extraction costs" include any chuges paid to a
public agettcy for computer or records services.

(3) For purposes of divisions (F)(1) and (2) of this section, "surveys, niarketing, solicitation, or resale for comtner-
cial purposes" shall be narrowly construed and does not uiclude reportutg or gathering news, reporting or gathering
infonnation to assist citizen oversight or understanding of the operation or activities of governnnent, or nonprotit
educational researclr.
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9.11.2.2.V2C
Baldwin's Ohio Revised Code Annotated Cun-cntness

Title I. State Govermnent
Chapter 149. Docmnents, Reports, and Records Rcfs & Ar uos

_State Records
-► 149.351 Disposal and transfer of records in accordance with law; action for injunctive relief for
forfeitm•e

(A) All records are the propcrty of the public office eoncerned and shall not be removed, destroycd, mutilated, trans-
ferred, or otherwise damaged or disposed of, in whole or in part, except as provided by law or nnder the tules adop-
ted by the records eommissions pTtvided for under sections 149.38 to 149,42 of the Rcvised 'ode or under the re-
cords programs establisbed by the boards of nustce.s of state-supported institutions of higber eduaation under section
149.33 of the Revised Cocie. Such records shall be delivered by outgoing officials and employees to thcir successors
and shall not be otheiwise renrovcd, transferred, or destroycd unlawfully.

(B) Any persou who is aggrieved by the removal, destiuction, mutilation, or transfer of, or by other damage to or
disposition of a record in violation of division (A) of this section, or by threat of such removal, destruction, nmtila-
tion, transfer, or othor damage to or disposition of such a record, may cwmmence either or both of the following in
the eoutt of conimon pleas of the county in which division (A) of this section allegedly was violated or is threatened

to bc violated:

(1) A civil action for injunctive relief to compel complianee witlt division (A) of this section, and to obtain an award

of the reasonable attomcy's fees incurred by the person in the civil action;

(2) A civil action to recover a forfeiture in the amount of one thotisand dollars for each violation, and to obtain an
award of the reasonable attontey's fees incurred by the person in the civil action.

CREDIT(S)

(1992 S 351, eff. 7-1-92: 1987 S 275; 1985 H 238; 131 v 11631)

Currettt tlirough 2009 File 13 of the 128th GA (2009-2010), apv. by 12/27/09 and filed with the Secretary of State

by 12/27/09.

Copr. (c) 2009 Thomson Reuters

END OF DOCIJ1v1liNT
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9.11.2.2.V2C
Baldwin's Ottio Revised CodeAtnotated Currentuess

Constitution of the State of Ohio E^cfs & ^Annosl
Arucle 1V. Judicial Refs &Annos

^ 0 Const IV Sec. 3 Organizafion and jurisdiction of courts of appeals

(A) The stats shall be divided by law into compact appellate districts in eacb of which there shall he a court of ap-
peals consisting of three judges. Laws ntay be passed increasing ttre number of judges in any district wherein r7te
volume of btuiness tnay require sucit additional judge or judges. In districts ltaving additional judges, tluec judges
shall participate in the hearing and disposition of each case. The conrt shall hold sessions in each counLy of ttte dis-
trict as the nocessity arises. The county cotmnissioners of each coutity shall provide a proper and convenient place

for the court of appeals to hold court.

(B) (1) The courts of appeals shall have original jurisdiction in Lhe following:
(a) Quo warranto;
(b) Mandamus;
(c) Habeas corptu;
(d) Prohibition;
(e) Procedendo;
(f) ht any canse on review as may be necessary to its complete detLrmination.

(2) Courts of appeals shall have soclr jurisdiction as may be provided by law to review and atfirm, modify, or re-

verse judgments or final orders of'the courts of record inferior to the cotnL of appeals within the district, except tliaL
courts of appeals shall not have jurisdiction to review on direct appeal a judgmont that imposes a scntence of deatlr.
Courts of appeals shall have such appellate jurisdiciion as may be provided by law to review and affirm, modify, or
reverse final orders or actions of adrnntistrative offlcers or agencies.

(3) A majority of the judges hearing are caase shall bo necessary to render a judgntent. Jndgment.s of the courts

of appeals are final except as provided in section 2 (B) (2) of this article. No judgment resulting from a trial by jury
sttall be reversed on the weight of the evidence except by the concurrence of all three judges trearing the cause.

(4) Whenever the judges of a com2 of appeals find that a judgment upon which they have agreed is in u>ntlict
with a judgment pronounced upon the saine question by any ottter court of appeals of the state, the judges shall certi-
fy the record of the case to the supretne court for review and final determination.

(C) Laws may be passed providing for the reportutg of cases in the courts of appeals.

CREDIT(S)

(I994IiJI^ 15, am. cff. 1-1-95^ 132 v AJR 42, adopted eff. 5-7-68)

Current through 2009 File 13 of ttre 128th GA (2009-2010), apv. by ] 2/27/09 and filed with the Secretary of State

by 12/27/09.

Copr, (c) 2009 Thomson Reuters

END OF DOCUMENT
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