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TIIIS IS NOT A CASE OF PUBLIC OR GREAT GENERAL INTEREST

Appellant's explanation of why this case is of public or great general interest is not

convincing and is misdirected. lt raises primarily an argtunent over the allegcd eonflict between

the Court of Appeals decision in this case and Anzericczrc Stcrtes Ins. Co. v. Guillerrnin (2d Dist.,

1996), 108 Ohio App.3d 547, 671 N.B.2d 317. Appellant also sunimarizes its argument on the

merits of thc appeal. Neither argument addresses the question before this Court at the mouient,

i.e., whetlierthe case is one ofpnblic or great general intcrest.

The question presented is whether the plnase "arising out of a pretnises" owned by all

insured but which is not an insured location under the policy can be interpreted by the courts to

state: "arising out of a conditiott of a premises" owned by the insured but not insured. By

definition it comes into play only when a homeowner owns other real property which he does not

insure under his homeowner's policy. Appcllatit has not shown that this situation occurs with

significant fi-equency to satisfy the "public or groat general interest" test, atid cotmnon sense

suggests otherwise. Nor has Appellant shown that claims involving owncd-but-not-insured

premises and which do not involve allegations of some dangerous or defective condition of the

premises occur witli frequency, atid again common sense suggests otherwise. If the claini had

alleged some dangerous or defective coitdition of the fann property where the accident occurred,

even Grim1e11 concedes the exclusion would apply.

So the question in this case can arise only where there is a claim for bodily injury or

property damage itivotving other premises owned by an insw-ed and not insared tmder his

homeowncr's policy AND which does not involve allegations of a defective or daugerous

condition of that premises.



An issue which can only possibly arise so rarely does not make this a case of public or

great general interest, and this Court should decline to exercise j urisdietion on that claimed basis.

ARGUMENT IN OPPOSII'ION TO APPELLANT'S PROPOSITION OF LAW

ApTellanl's Fropositicm of i,.aw: An exelusion in an insurance policy for injuries
"arising out of a preniises owned by an insured that is not an insured location"
reqttires the iujuries to arise out of a defect or eondition of the premises.

Appellant seeks to engrali an additional reqturement onto the phrase "arisitig out of,"

which appears repeatedly in liability insurance policies. This Court should not countenance that.

"Arising out of" is a plirase that appears in both insuting agreements and exelusions in

liability insurance policies. For example it appears in the insuring agreement of

uninsuredhtnderinsured motorist policies, e.g., "arise out of the ownetsliip, maintcnance or use

of' an un- or utider-insured motor vehicle. Kish v. Central National Insut•ance Group (1981), 67

Ohio St.2d 41, 424 N.E.2d 288. It appears in exclusions.

in the Iiunters' Westfield policy it appears in numerous exclusions, e.g.:

l.b. Arisitig out of or in connection witl7 a business engaged in by an insured.

l.c. Arising out of the retttal or holding l'or routal of any pat-t of any premises

by an insured.

t.d. Arising out of the rendering or failure to render professional services.

l.e. Arising out of a premises owned by an insured which is not an insured
location under the policy. This is the exclusion involved in the case at bar.

l.f. Arising out of: (1) the ownersltip, maintenance, use, loading or unloading
of motor vehicles .... Exclusions l.g. and l.h. contain similar language
relating to certain watercraft and to aircraft.

l.k. Arisinig out of sexual tnolestation.

Courts have interpi-eted this conmionly-used plu-ase consistently to mean "flowing frotn"

or "having its origin in." Ins. Co. ofNoYth Arnerica v. RoyalIndern. Co. (CA6, 1970), 429 F.2d
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1014 (applying Ohio law). In Ncztionwicle Irtsurance Cornpaay v. Turner (8`}' Dist., 1986), 29

Ohio App.3d 73, a case constluing the same type of "other owned premises" exclusion as is

involved in this case, the court stated:

The phrase generally indicates a causal connection with the insured
property, not that the insured's pi-emises be the proximate cause of the injm-y.

In Nationwide Ins. Co. v. Auto-Owners Mut. Ins. Co. (10th Dist., 1987), 37 Ohio App.3d

199, M.C.O. September 2, 1987, the court held that a causal relatioari or connection, not

proximate cause, must exist between injury and ownership, maintenance, or use of the insured's

vehicle wlien construing an insu-ance policy covering damages "arising out of the owneiship,

maintenance, or use" ofthe insured's vehicle.

And in Latturizi u Travelers Ibzs. Co., 72 Ohio St.3d 350, 1995-Ohio-189, this Court held

that there was no rwinsured motorist coverage for a woman whose car was struck by an

Lminsured motorist, after which an assailant entered her damaged car, drove it and her to a house

in Youngstown where he iaped her. She sought iJM coverage foi- bodily injury and

psychological damage due to the rape. This Court detennined that a"but for" analysis of the

term "arising out of the ... use of an uninsured motor vchicle" was not appropriate, and that the

assailant's "brutal, criminal conduct becamc the only relevant instrument of injury." In so

holding, this Court applied its own earlier decisions in Kish, supra, and Howell v. Richardson

(1989), 45 Ohio St.3d 365, 544 N.E.2d 878, both of which invohred shootings by occupants of

motor vehicles and claims for uninsured motorist coverage.

If "causal connection to" or "flowing from" or "having its origin in" is the nieaning ot'

"ai-ising out of," then Terrell Whicker's injuries clearly arose out of the hidiana farin. They

occurred there, during an outing attended by tnembers of the Hunters' extended family. And, as

Westfield has consistently argued and as the Court of Appeals found, the only conceivable basis
3



for seeking to impose liability on the Hunters is their ownership of the lndiatra farm. They did

not own the ATV Ashley Arvin was riding; her parents did. They were not acting in loco

parentis toward either Terrell or Ashley; Ashley's parents and Terrell's motlrer wei-e present at

the farni when the accident occurred.

Westfield aclffrowledges that the Second District Court of Appeals in the G¢cillernain casc

imposed the additional requirement that the bodily injury or pi-operty damage must arise out of

sotne defecLive or dangerous condition in the premises in order for the exclusion in duestion to

apply. Some other non-Ohio cases have done so as well. But Guillermin is plainly

distinguishable from the instant case. In Guillerrnin, the insured's duty toward the injurcd

plaintiCf stemnred from her status as harborer of a dangerous animal (a lion), not as owner of the

premises from which it escaped. In the instant case, the insureds had instn-ed their properties anct

liability with two diPferent insurers; in Garillermin, the insured had not insured the Brown County

faa7n she owned and from which the lion escaped; shc had only insured her Montgomery County

home.t

Moreover, the very existence of the Grinnell policy purchased to cover the liunters'

Indiana farm serves as evidence of the intent ot'the parties to the Westfield policy --- that that

policy not cover iiljuties occurring at the hidiana farm whei-e a breach of duty is claimed due to

the Hunters' ownership of that fann.

If this Cour-t were to ef'fectively re-write Westfield's exclusion so as to read "arising out

of a condition of a premises" owned by the insured but not instn-ed tmder the policy, it would

'After Appellant filed its appeal to this Court, the Court of Appeals certified its decision to this Court as being in

conflict with the Guillernrin case. Westfield tnaintains that no true conflict exists between the two cases, for all the
reasons stated in its Meinoranduni in Opposition to Moflons to Certify a Conflict filed in the Court of Appeats on
November 16, 2009. Iftbis Court agrees that a conflict exists and accepts jurisdiction on that basis, Westtield urges
the Court to confine the appcal to the question certified by the Court of Appeals.
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ignore the plain fact that other language in the Westfield policy expressly itnposes that condition.

hi addition to providing fault based liability coverage (Coverage E), the policy also provides "no

fault" coverage for certain medical payments (Coverage F). That coverage states:

COVERAGE F- Medical Payments To Others

We will pay the tiecessary medical expenses that are iiicm-red or medically
ascertained within three years from the date of an accident causing bodily injury.

* * * As to others, this coverage applies only:

1. To a pei-son on the insui-ed location with the perrnission of an insured; or

2. "I'o a person off the insured location, if the bodily injury:

a. Arises out of a condition. of' the insured location or the ways

inmlediately adjoiniilg

*^*

(Italics added for emphasis. Bolded temis in originat.)

The point is, there is a difference betwcen the policy language in the niedical payuients

coverage and the language in the "other owned premises" exclusion at issue in this case. T'his

Court inust presume there is a reason for the difference. Construing the "other owned premises"

exclusion as Grinnell urges shnply rewrites Westfield's policy to eliminate the diffet-ence. There

is no j usti 6cation for that and courts which do so, including the Guiliermin cour-t, coimnit error.

Grinnell argues that the claims against the Hunters "are not based on their status as

landowners, but rather their personal liability due to their [alleged] prior lcnowledge of Ashley

Arvin's reckless or negligent tendencies." (Grinnell's Motion in Support of Supreme Court

lurisdiction, p. 6.) But that is a non-sequitur. All tort liability (except vicarious liability) is

based upon personal conduct of the tortfeasot-, something he, she or it did or did not do, sonte

breach of a duty owed to the plaintiff. But the important question to ask is where did that duty

come from; what is its basis? In the case at bar, it is the ownersliip of the farm. Except as
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owners of the farn2 where the aecident occun-ed, the Whickers have no colorable claini against

Terrell's grandparents for darnages for Tcrrell's injuries, regardless of whethei- they did or (lid

not laiow o f Ashley A-vin's negligent tendencies.

Insurance involves the transfer of risk fronr insured to insurer. Here Westfield agreed to

assume the risk of injuries occurrnrg at, flowing froin, having their origin in, or liaving a causal

connection with the Hunters' Namilton, Oliio residence. It was paid money to assiune those

risks. Giinncll agreed to assume similar risks of injuries occurring at, flowing from, having their

origin in, or having a causal conneetion with the Hunters' Tndiana fann and was paid inoney to

assume those risks. It was paid nroney to assume these risks. Westfield was not paid to assume

risks associated with the Indiana farm, and Grinnell's effort to impose these risks on Westfield

should fail.

CONCLUSION

Westfield respectfully submits that Grimiell has failed to sustain its burden of showing

that this case is one of public or great general interest. WestCeld urges the CourC to decline to

entei-tain Grinnell's appeal. Westfield further urges the Court to fmd there is no conflict between

the Court of Appeals decision in this case and the decision of the Second District Court of

Appeals in the Cuillerman case.

Respectfully submitted,

Jaipes Lednran (0023356)
(1 ciY aacbiaut.com1 ` ^----- _ _

J. Stephen Teetor (0023355)
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