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INTERESTS OF THE AMICI CURIAE

Five leading statewide educational organizations have joined to support the appeal of the

Ohio Attorney General and Ohio Department of Education in this case because Charter Schools

and their Treasurers must be held to the same standards of financial accountability as traditional

public schools and their Treasurers. The Amici are:

• The Ohio Federation of Teachers ("OFT"), an unincorporated association that

represents more than 20,000 Ohio public school teacllers and other Ohio public

school employees. OFT is a long-standing advocate for Ohio's public schools and

the children who attend them.

• The Ohio School Boards Association ("OSBA"), which represents nearly 100% of

the elected and appointed board members in all of the various city, local,

exempted village, educational service center and. joint vocational school districts

throughout the State of Ohio. OSBA's activities include extensive informational

support and consulting activity such as board development and training, legal

infonnation, and policy analysis.

• The Ohio Association of Scllool Business Officials ("OASBO"), whiehrepresents

more than 1,000 Ohio public scliool Treasurers, business managers, food service

and transportation directors and other confidential employees. OASBO is

dedicated to leaniing, sharing and utilizing better methods of school business

adnlinistration and accountability;

• The Buckeye Association of Scllool Administrators ("BASA"), which represents

over 850 active Ohio public school superirttendents and administrators, as well as



mcmbers who are graduate students, retirees or persons associated with Ohio's

colleges and universities; and

The Ohio Association of Public School Employees ("OAPSE"), which represents

more than 37,000 non-teaching Ohio public school employees committed to

providing quality public education to Ohio's chilch•en and families.

(collectively, the "Ohio Educators").

Tln•ough their joint appearance as amici cuYiae, OFT, OSBA, OASBO, BASA aud

OAPSE (collectively The "Ohio Educators") seek to direct the Court's attention to the following

facts and legal arguments which they believe should lead to a reversal of the Court of Appeals'

decision in this case.

Ohio needs a strong, reliable and effective system of public schools, not simply to

prepare Ohio children for their future, but also to keep and attract the employers and families

wlio judge a state by the quality of education it provides to its children. The primacy of public

education for Ohio was recognized in Article VI, 2 of Ohio's Constitution, requiring the General

Asseinbly to provide for a"tllorough and efficient system of common schools."

These Ohio Educators favor interpretations of Ohio law whieh foster the protection and

preseivation of Ohio's public education funds. We join Ohio's Attorney General in urging that

the fiscal officers of Ohio's commwiity schools be held to the same standards as all other Ohio

public officials, including the Treasurers of traditional public school districts. Ohio's scarce

education dollars must be spent for a proper educational purpose. All public school Treasurers

should be held accountable for any loss or misuse of public education funds entiusted to them.
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FACTUAL BACKGROUND

A. Too Many Of Ohio's Community Schools Share A History Of Fiscal
Mismanagement.

Community schools are organized as either non-profit or public benefit corporations, but

they have been declared by the Ohio General Assembly and this Court to be "public schools,"

and part of Ohio's system of cominon schools.t The ainount of Ohio education funds diverted

annually from traditional public schools to community schools has steadily increased since

1997.2 In the current fiscal year approximately $648 million, or about 7% of Ohio's education

funds3 will be directed to community schools, often referred to as cbarter schools. Currently

about 88,000 Ohio school children are enrolled in charter schools.4 Since the 1997 arrival of this

public education "alteniative" in Oliio, more than $3.5 billion in state educational funds have

gone to charter schools.5

With this shift of state education resoLu-ces has come repeated examples of fiscal

mismanagement and iinproper use of public funds at community schools.

Chaiter schools receive public education funds diverted from local school districts,

through a formula tied to student em-ollment.6 As a result, charter schools 11ave a strong

economic incentive to inflate student enro1lment to exploit the state's funding formula. And

because charter schools have little direct oversight by the state, the "industry" has drawn for-

' R.C.3314.01(B). Cincinnati City School District Bd. ofEd. v. StateBd.ofEducation (Is'Dist.),
176 Ohio App. 3d 157, 2008-Ohio-1434.
2 OEA Research Bulletin, October 2009, p. 4.
3 OEA Research Bulletin, October 2009, p. 4.
https:/hvww.ohea.org/GD/Tem ^latescs/OEA/OEADetailashx?page=3&TopicRelationID=l
10&Content=16314; See also Legislative Services Couiniission, "Table 2: State Source GRF,
LGF, LPEG Expenditures, FYs 1975-1022" (July 20, 2009) (available at
http://ibo. state.oh.us/fiscal/budget/reven uehistorv/historicalexpendituresrevenue/table2-
asenacted-7-20-2009.
4 Id.
5 ld.
6 R.C. 3314.08.



profit manageinent companies and unscrupulous "operators," who have been eager to exploit a

cash iich and oversight poor funding environment. In the process, Ohio's taxpayers and school

children have been exploited.

Since the charter school experimentbegan in 1997, the Ohio Auditor and Ohio's media

have unearthed numerous examples of inisfeasance and malfeasance that have enriched

community school operators and officers at the expense of Ohio taxpayers. When a conununity

school shuts down at mid-year, or the Auditor issues findings to recover funds, the school's bank

accounts are often einpty. Students and their fainilics are left out in the cold, and Ohio's

taxpayers are left holding the bag for state dollars gone missing, or for unpaid payroll tax, health

insurance or pension obligations.

In 2002, Ohio Auditor Janaes Petro noted that the loose regulatory standards applicable to

cornmunity schools "expose the community school to fraudulent expenditures."7 Auditor Petro

noted then that financial recordkeeping was so inadequate at some community schools that the

Auditor could not even perforrn an audit.8 That problem continues under current Auditor Mary

Taylor, who recently listed nine community schools as "unauditable" as of July 2009. Some of

the schools she listed have been unauditable since 2004.9

Disclosures of fiscal mismanagement and dishonesty at charter schools have become all

too common in recent years, as shown by the following publicized examples ffom just the last

few months:

• Audit Reports issued by Auditor Taylor in November, 2009 for
Cincimiati-based Nia University Community Scllool (recently

7 Ohio Auditor of State Report, entitled "Ohio Depaitment of Education Community Schools
Operational Review, 2/7/2002, filed with Appellants' Appendix, Ohio Supreme Court Case No.
2004-1668.
" Id.

http://www.auditor.state.oh.us/(follow link to pdf of "unauditable list").
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renarned "Aspiring to Excellence in Achievement Academy"),
identified "tliousands of dollars in taxes owed to state, federal
and local governments, and thousands of dollars that
employees were allegedly overpaid." The audits also describe
conflicts of interest in which school officials benefited from
financial deals with the schools they managed.10

• A September 2009 State Audit Report for Cincinnati's
Harmony School, which sliut down in December 2008,
included "findings for recovery" of more than $2.6 million, and
twelve separate items of "material non-compliarice." One
example: the failure of the School's Treasurer to obtain the
Surety Bond required by state law.l' But the school had shut
down months earlier, with no prospects of recovery by the state
without the ability to recover from the Treasurer or other
school officials entrusted with state funds.

In a series of reports in May 2009, the Da on Daily News docruneiited more examples of

fiscal misfeasance and malfeasance at local charter schools using a common 1'reasurer:

• Audits of nine charter schools using the same Coluinbus-based
Treasurer, uncovered "schools mired in debt, racked with
accounting errors and missing documentation for tens of
thousands of dollars in expenditures." Problems included
failm-e to pay to the government the taxes withheld froln
employee paychecks, and lapsed workers' compensation
coverage, due to failure to pay the Ohio Bureau of Workers'
Compensation ("BWC").12

• The failure of the same charter school Treasurer to pay the
health insurance premiums for teacliers and staff at New City
Charter School in Dayton, which resulted in lapsed coverage
for school employees.13

10 "Auditor Wants Mt. Aubuni Charter School Investigated," Cincinnati Enquirer, 11/25/09,
http://news.cincinnati.com/article/20091124/NEW S01 02/9 1 125 03 69/Auditor-wants-Mount-
Auburn-charter-school-investi r^ated.
" Audit of Harmony Community School, for year ended June 30, 1997, issued September 21,
2009 (httro://www.auditor.state.oh.us/auditsearch/detail.aspx?ReportID-78143).
12 Davton Daily News, 5/24/09 "Questions Arise About Charter Schools' Books,"
http://www.davtondailynews.coin/news/dayton-news/charter-schools-served-by-treasm-er-
dots,ed-by-fiscal-p:oblems-131629.htm1?extype=7ss local-news.
13 Davt-on Daily News, 5/19/09 "Charter Scliool Stops Paying; Teacher Insurance
Lapses,"http://www.daytondailynews.coin/news/dayton-news/charter-school-stops-Uaying-
teaclier-insuranco-lapses-l2a 542.htm1
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• The same Treasurer was found in an audit of Nu Bethel Center
of Excellence, to have allowed $28,000 in illegal expenditures.
lie also failed to pay the taxes withheld from teacher and staff
paychceks to the state and federal government.14

B. TIPS' Collapse Shows The Need For Strict Public Official Liability For
Charter School Treasurers.

This case presents facts that are sadly typical of the sorry history of Ohio conmiunity

school fiscal misinanageinent. It ariscs from the collapse in 2005 of The Intemational

Preparatory School ('TIPS"), a charter school located in Cleveland.

Defendant Hasina Shabazz was a founder of TIPS and served as its Treasurer.'s TIPS

closed abruptly in October 2005, leaving families scranibling to find new schools for their

children only a few weeks into the school year. As state officials sifled through the fiscal ruins,

the State Auditor found what has become all too common among comrnunity schools -

fraudulent, inilated claims of enrollment that allowed the school to receive more than $1.4

million in state education funds to which it was not entitled, at the expense of the local school

district.16 The Auditor issued a Finding of Recovery as allowed by R.C. 9.39, against TIPS,

School Treasurer Shabazz and the estate of her husband.

Not surprisingly, TIPS' bank account was empty. As a result, the taxpayers' ability to

recover the State's missing education dollars depended on the ability to recover some portion of

the lost money from the school's Treasui-er, who was obligated to safeguard these public funds.

But, the Court of Appeals found that a. charter school Treasurer had the same protection from

14 Dayton Daily_News, 5/8/2009, "Audit Fn-ids Illegal Spending at Charter School,"
http://www.daytondailynews.com/news/dayton-news/audit-finds-illegal spending-at-charter-
school-111758.htm1?extype=rss local-news
Is Cordray v. The International Preparatory School ^17PS), 8`h Dist, No. 91912, 2009-Ohio-2364

at ¶6.
6 Id. at 14.
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personal liability as an officer of a private corporation, not like a public school treasurer or other

"public official" who had lost public fl.mds.

That decision should be reversed. If charter schools really are "public schools," their

Treasurers must be held to the same standard of accountability for the public funds entrusted to

them, just like the Treasurers of Ohio's traditional public school districts.

ARGUMENT

APPELLANTS' PRGPOSITION OF LAW:

Treasurers Of Commuuity Schools Are "Public Officials" That Are Strictly Liable For All
Public Money Received Or Collected By Them Duritig Their Time b: Office.

The Eightli District Court of Appeals wrongly decided that a charter school Treasurer is

not a "public official" under R.C. 9.39, and, therefore, cannot be held strictly liable like other

public school Treasurers for the loss of public fi.uids. Instead, the Court improperly treated a

charter school Treasurer as if she was an officer or director of a private, iion-profit corporation,

requiring proof of erp sonal wrongdoing sufficient to pierce the corporate veil. Cordray v.

International Preparatory School, 81" Dist. App. No. 91912, 2009-Ohio-2364,1151.

That decision was contrary to unambiguous statutes and the decision of this Court.

Charter school Treasurers are "public officials" as that term is used in R.C. 117.01(E) and R.C.

9.38(1) and are strictly accountable for the state education funds entrusted to them, just like the

Treasurers of traditional public school districts.i7

" 1s'schelby v. Bd. ofF.ducation (1902), 66 Ohio St. 71, 73 ("absolute" liability for a public
school Treasurer); State v. Herbert (1976), 49 Ohio St.2d 88, 97; State v. Gaul (8t" Dist. 1977),
117 Ohio App.3d 839.
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A. Unambiguous Statutory Language Makes Charter School Treasurers Ohio
"Public Officials."

This action was filed pmsuant to R.C. 117.28 and 117.36, based on the liability

established at R.C. 9.39, which provides that:

All public officials are liable for all public money received or
collected by them or by their subordinates under color of office.
(emphasis added).

At issue in this case is whether Comimtnity Schooll'reasurers are "public officials," and

whether the state education funds they safeguard are received under "color of office." The

statutes and deeisions of this Court show without doubt that the answer to both questions is

"yes."

First, the statutes make clear that charter school Treasiirers are "public officials:"

• R.C. 9.38 provides that the terms "public official," "color of office" and

"public office" as used in Section 9.39 have "the same meaning as in Sectioari

117.01 of the Revised Code." Thus, Ohio statutes provide specific definitions

for these terms.

•"Public official" as defined at R.C. 117.01(E) means "Any officer, employee,

or duly autliorized representative or agent of a public office."

• R.C. 117.01(D) broadly defines "public office" to mean "any state agency,

publie institution, political subdivision, or other organization, office, agency,

institution, or other entity established by the laws of this state for the exercise

of any ftuiction of og vernment." (emphasis added).

• R.C. 117.01(A) provides that "color of office," ineans "actually, purportedly,

or allegedly done under any law, ordinance, resolution, order or other

pretension to official right, power, or authority."

8



The commwlity schools authorized by R.C. Chapter 3314 are, withont doubt, " up blic

offices." They are public institutions, political subdivisions and/or other institutions or entities

"established bythe laws of this state [R.C. Chaptcr 3314] for the exercise of any function of

govenvnent " The government function they perfonn is "public education." The General

Assembly provided that "a community school created under this cbapter is a public school,

independent of any school district, and is part of the State's program of education." R.C.

3314.01(B). (etnphasis ad(led)

In addition, funds handled by charter school Treasurers are received "under color of

office," because such funds are paid by the state under the authority of R.C. 3314.08, which

describes the funding formula for charter schools.

Other provisions of state law also provide that "community schools," despite their

peculiar organizational struch.n-e, are "piiblic schools." As an example, R.C. 3314.08(F) provides

that "a community school shall be considered a school district and its governing authority shall

be considered a board of education for the purpose of applying to any state or federal agency for

grants . . . ."

Court decisions reaffinn that charter school'Treasureis are einployed by a"public office,"

and handle state education funds under "color of office," maldng them "public officials." In

State ex rel. Ohio Congress ofParents and T'eachers v, State Board ofF.dzccation, (2006) 111

Ohio St.3d 568, 2006-Ohio-5512 ("Ohio PTA"), a majority of this Court concluded that the

community schools established by R.C. 3314 "are independeltly governed public schools that

are funded from state revenues pursuant to R.C. Chapter 3314." (einphasis added)

This Court suinmarized its findings as follows:

The General. Assembiy explained that "a community school
created under this Chapter is a public school, independent of any

9



school district, and is part of the State's program of education."
R.C. 3314.01(B). Coinmunity schools are state-funded, R.C.
3314.08(D), but each is privately run. R.C. 3314.01 and
3314.02(B) and (C)(1).... While connnunity schools are exeinpt
froin certain state laws and regulations, R.C. 3314.04, they must
comply with many of the same statewide academic standards, R.C.
3314.03(A)(l 1).

111 Ohio St.3d at 569.

In rejecting argunients made by several of these same Ohio Educators, the Court

acknowledged that "the Ohio Constitution requires establislunent of a system of common

schools. ...[T]he General Assembly has augmented the State's public school systems with

pu blic community schools." Id. at 577 (emphasis added).

The U.S. Court of Appeals for the Sixth Circuit recently agreed. In Greater Heights

Academy v. Zeiman (6`h Cir. 2008), 5221^.3d 678, 680, the Court considered this Court's decision

in Ohio PTA, concluding:

After considering Ohio statutory and case law, as well as the
substantative control that Ohio exerts on its comnnmity schools, it
is apparent that community schools are political subdivisions of the
State.

See also, State ex rel., Rogers, Attorn.ey General v. New Choices Cornmunity School, 2d Dist.

No. 2303 1, 2009-Ohio-4608 (concluding that a conunLmity school is a "political subdivision").

In summary, the unambiguous statutory language, this Court's holding in Ohio PTA, and

the 6' Circuit's holding in Greater Heights Academy, establish that Ohio's comtnunity schools

are "political subdivisions." As a result, Treasurers employed by Ohio's connntmity schools are

"public officials" who should be held accountable for public monies they receive on behalf of a

"public office."

A community school Treasurer is a "public official" because he is an"officer, employce

or duly autliorized representative or agent of a public office." R.C. 117.01(D) and (E).

10



B. The Court of Appeals Erred in Concluding There Was No Statutory
Definition of "Public Official."

The Court of Appeals disregarded the plain statutory language of R.C. 9.39, which

incorporates the definitions of R.C. 117.01. Instead, the Court foand that R.C. 9.39 "does not

define `public officials."' 2009-Ohio-2364 at fii. 4, ¶ 32. The Court then proceeded to search for

an "ordinary meaning" of "public officials," citing Washington Cty. Home v. Ohio Dept. of

Health, 178 Ohio App.3d 78, 2008-Ohio-4342, ¶36. The Court settled on a narrow dictionary

definition of "public official" as someone who is "`legally elected or appointed to office and who

exercises governmental flmctions."' Id., citing Metriam Webster's Collegiate Dictionary, Tentli

Ed. 1993. This definition, the Court found, excluded School Treasurers employed by publicly

funded community schools.

This far narrower definition of "public official" is contrary to the broader statutory

definition at R.C. 117.01(E), whicli includes "gny officer, employee, or duly authorized

representative or agent of a public office." Because the General Asseinbly unambiguously

provided by statute a definition of "public official," at R.C. 117.01(E), to use in imposing

liability under R.C. 9.39, this Court should follow that clear statutory definition and reject the

contradictory "ordinary meaning" extracted from a dictionary by the Court.

By failing to look to the statutory definition of "public officials," the Court of Appeals

disregarded the mandate of R.C. 1.42, wliich provides that "Words and plirases that have

acqrured a technical or particular meaning, whether by legislative definition or otherwise, shall

be construed accordingly." This Couit has looked to the "usual and ordinary" meaning of a word

only in the absence of a statutory definition. &•ecksville v. Cook (1996) 75 Ohio St.3d, 1996-

Ohio-171. The Court of Appeals improperly disregarded the legislative defmitions of "public

official" in R.C.117.01(D) and (E) when it resorted to a narrower dictionary definition.
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C. The Court of Appeals Erred in Applying The More General Provision of
R.C. 1702.55 Rather Than the More Specific Provisions of R.C. 9.38 and
R.C. 117.01(E).

In finding that charter school Treasurers are not "public officials" under R.C. 9.39, the

Court of Appeals failed to follow the rule for statutory constiuction set fortli at R.C. 1.51, which

provides that:

If a general provision conflicts with a special or local provision,
they shall be constiued, if possible, so that effect is given to both.
If the conflict between the provisions is irreconcilable, the special
or local provision prevails as an exception to the general provision,
unless the general provision is the later adoption and the manifest
intent is that the general provision prevails.

In this case, the more general provision is R.C. 1702.55 limits the liability of officers and

directors of non-profit corporations. In contrast, R.C. 9.39 and 117.01 are "special or local

provision(s)"whieh establish strict liability for any "public officials" handling public money

"under color of office" for a "public office." This "special provision" covers a non-profit

corporation acting as apublic scliool under R.C. 3314.01(B).

)Vhile the more general law may limit the liability of the officer of a non-profit

corporation, the inore local or specific law applies strict liability to Treasurers of the srnaller sub-

set of non-profit corporations functioning as a"publie office," and handling state funds under

"color of office."

This Court has set a liigh standard for nullifying a statute through R.C. 1.51, finding that

"[w]hen two statutory provisions are alleged to be in conflict, R.C. 1.51 requires us to construe

them, where possible, to give effect to both."'n "I'he only exception is when "they are

" Board of Fducation of Gahanna-Jefferson Local School Distr'ict v. Zaino (2001), 93 Ohio
St.3d 231, 234 (emphasis in original).
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irreconcilable and in hopeless contlict."iy This Court has also held that there is no real conflict

when both statutes can be used, albeit in different circumstances.20

In this case, the Comt can readily find that the apparent conflict between R.C. 1702.55

and R.C. 9.39 is not irreconcilable. As the Ohio Attorney General has argued, the strict liability

imposed by R.C. 9.39 on charter school Treasurers for the state funds they receive is erp sonal,

and is distinct from an liability derived simply from their status as officers of a non-profit

corporation. See State v. Her•beYt (1976), 49 Ohio St.2d 88, 97. A community school Treasurer

assumes a position of trust when accepting an appointment to receive and expend state education

funds. Ms. Shabaz "assume[d] upon [her]self the duty of receiving and safely keeping the public

money." State, for the Use of YVyandott Co. v. Harper (1856), 6 Ohio St. 608, 610. Here, these

statutory duties were personal, and are distinct from the duties of an officer of a more typical

non-profit corporation, which does not receive and spend public funds.

As a result, a community scliool Treasurer is subject to strict liability under R.C. 9.39,

despite the apparent conflict with R.C. 1702,55.

19 Cater v. City of Cleveland (1998), 83 Ohio St.3d 24, 29.
20 Zaino, 93 Ohio St.3d at 235.

13



CONCLUSION

The Treasurers of Ohio community schools are "public officials," subject to strict

liability for the public funds entrusted to them under R.C. 9.39, just like other Ohio public school

Treasurers. The Court of Appeals decision should be reversed.

Respectfully sub}nitted,

Donald J. Mooney, Jr. (0014202)
Ulmer & Berne LLP
600 Vine Street, Suite 2800
Cincinnati OH 45202
(513) 698-5070; FAX: (513) 698-5071
dmooney a,ulmer.eom

Counsel for Arnici Curiae Ohio Federation of
Teachers, The Ohio School Boards Association, The
Oltio Association of School Business Officials, The
Buclceye Association of School Administrators and
The Ohio Association of Public School Employees

14



CERTIFICATE OF SERVZCF

The undersigned hereby certifies that on January 2010, a copy of the foregoing was

served via regular U.S. Mail, postage prepaid upon the following:

Richard A. Cordray
Attorney General Of Ohio
30 E. Broad Street, 16"' Floor
Columbus OH 43215

Richard A. Cordray Attorney General of Ohio

Benjarnin C. Mizer, Esq. (Counsel of Record)
Solicitor General
1'odd R. Marti, Esq.
Brandon J. Lester, Esq.
30 East Broad Street, 17"' Floor
Columbus OH 43215

Earle C. Horton
Brett E. Horton (Counsel of Record)
Tower at Erieview, Suite 1410
1301 East Ninth Street
Cleveland OH 44114

Attorneys for Defendants-Appellees Fstate of
Da 'ud Abdul Malik Shabazz and Hasiiz-a Shabazz

Attorney for Appellants Richard Cordray and the
Ohio Departnient of Fducation

Donald J. Mooney, Jr.

629302v1
26019.00000
1/11/2010 2:51 pm

15


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20

