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EXPLANATION OF WHY THIS CASE INVOLVES SUBSTANTIAL CONSTITUTIONAIL
QUESTIONS AND IS OF PUBLIC AND GREAT GENERAL INTEREST

Appellants bring this appeal as a matter of right pursuant to Ohio Const., Art. IV, §
2(B)2)a)(il) and S.Ct. Prac. R. I, § 1(AX2), because this case involves fundamental
constitutional issues of first impression in Ohio. At bottom, this case is about the constitutional
prohibitions against the General Assembly’s seizure of monies the State spent and disbursed eight
years ago into a special use trust fund expressly created oufside the state treasury, and the General
Assembly’s diversion of those trust monics to the state treasury for non-trust purposes.

Through the passage of House Bill 544 and its current biennial budget, the General
Assembly secks to raid the $264-million Ohio Tobacco Use Prevention and Control Endowment
Fund (“Endowment Trust™), which contains what remains of the 3.5% of Ohio’s $10.5 billion
landmark settlement with the tobacco industry that were permanently dedicated Lo lifesaving
programs to fight tobacco use and ameliorate its devastating toll of death and disease on tens of
thousands of Ohioans. In 2000, the General Assembly precisely structured legislation establishing
the Endowment Trust — mandating that it be held by “trustees™ in a special custodial fund that is
“not. .. a part of the state treasury.” The General Assembly appropriated a portion of Ohio’s
tobacco settlement proceeds to the Department of Health and directed its Director to spend those
proceeds by promptly “disburs|[ing]” them out of the Statc’s control and into the Endowment Trust
outside the state treasury. In stark contrast, the very same legislation appropriated the remaining
tobacco seltlement proceeds to other worthwhile purposes but, in doing so, expressly mandated
that they remain “int the stale treasury” subject to the General Assembly’s control,

This distinetion in treatment of the tobacco use prevention monies unequivocally reflects
the General Assembly’s intent to disburse the Endowment Trust monies outside the reach of future

legislators confronted with ever present budget shortfalls. It did so to assure that at least a small



portion of the billions paid to Ohio as a result of medical expenses it incurred in treating tobacco
disease would be permanently committed to mitigating such discase and death into the indefinite
future. The State’s previous disbursements to this permanent trust more than eight years ago
created a vested cquitable trust estate that is protected by the Ohio and Federal Constitutions.

Specifically, there are two significant constitutional prohibitions against the General
Asscmbly’s attempt to now eradicate the Indowment Trust. First, the Ohio Constifution’s
Retroactivity Clause prohibits the General Assembly from retrospectively divesting the
Endowment’s equitable trust estate and from diverting the monies already held in the trust. That
Clause states: ““The general asscmbly shall have no power to pass retroactive laws....” Ohio
Const., Art. I1, § 28. Second, the Contracts Clauses of the United States Constitution, Article I, §
10, and the Ohio Constitution, Article I1, § 28, prohibit the General Assembly [rom enacting laws
that substantially impair the Endowment Trust’s pre-existing rights and obligations.

The sharp division between the lower courts on these counstitutional issues underscores the
General Assembly’s attempt to liquidate and divert the monies in the Endowment Trust violates
both the Retroactivity Clause and the Contracts Clauses by retrospectively impairing pre-existing
substantive trust rights and dismantling the Endowment’s tobacco control programs, The Franklin
County Court of Appeals disagreed, but, understanding this case’s constitutional significance, it
openly invited this Court’s review. The court of appeals did so by expressly stating in its
Judgment Entry that its prior injunction against dissipation of the Endowment Trust “shall remain
in full force and effect until such time as the Supreme Court of Ohio considers this matter.” Thus,
the court of appeals carefully preserved this Court’s ability to review this case.

The fundamental constitutional issues in this case have far-reaching implications not only

for the Endowment Trust and its intended bencficiarics, but also for other special use trust funds



established by the General Assembly outside the state treasury, such as the state retirement funds.
In 2000, the General Assembly specifically patterned the Endowment Trust after the state
retirement funds, so that it has the same constitutional protections against State budget shortfalls
as the retirement funds do. Like the Endowment Trust, the public retirement funds are trust funds
established outside the state treasury; they are under the control of separate trustees and are held
by the Treasurer in custodial accounts. And like the LEndowment Trust, the public retirement
funds contain substantial monies that originated from prior appropriations and disbursements by
the State as employer. Is the General Assembly constitutionally permitted to seize those portions
of the retirement funds that originated from the Stafe’s prior contributions whenever the State
secks to balance Ohio’s budget? No, because those prior State monies are now in an equitable
trust estate outside the state treasury and, thus, are constitutionally protected from divestiture. The
result should be no different for the monies in the Endowment Trust.

This case also involves matters of public and great general interest that compel this Court’s
review. Unless the trial court’s injunclion protecting the Endowment Trust is reinstated, the
General Assembly’s effort to eradicate the Trust will have a grave impact on the lives and health
of literally tens of thousands of Ohioans who desperately need the Endowment’s tobacco cessation
programs. During its first cight years, the Endowment Trust’s tobacco control programs
dramatically decreased smoking rates in Ohio and saved 200,000 Ohicans from premature
tobacco-related deaths — just as the programs did for Plaintiff David Weinmann who had
developed tongue cancer from smoking. But, as the trial court found, dismantling these programs
would result in a “substantial increase in tobacco-related premature death and disease in Ohio.”

Tobacco use in Ohio {and across the country) remains a deadly epidemic, It is the number
one preventable cause of premature death and diseases, such as lung cancer, heart attacks, strokes,

emphysema, chronic bronchitis, esophageal cancer, stomach cancer, and premature births. In



Ohio alone, there are nearly 2 million adults addicted to nicotiné, and their tobacco use causes
18,000 to 20,000 premature deaths every year (far greater than the combined annual deaths caused
by automobile accidents, illegal drug use, alcohol consumption, fires, homicides, and AIDS).
Another 400,000 Ohioans suffer from debilitating tobacco-related diseases.

There simply can be no doubt that the determination of the legal fate of the Endowment
Trust and its lifesaving tobacco control programs presents questions of public and great statewide
interest. The Court accordingly should not only exercise its mandatory jurisdiction over this
case’s core constitutional issues, it also should grant discretionary review.

STATEMENT OF THE CASE AND FACTS

In 1998, the State of Ohio and 45 other states entered into a landmark settlement with
tobacco manufacturers to provide compensation for the states’ medical expenses resulting from
tobacco-related diseases. In 1999, Governor Taft and the General Assembly created the Tobacco
Task Force, a bipartisan group of Ohio legislators and other public officials, to recommend
appropriate uses of the settlement proceeds. The Task Force determined that a portion of the
proceeds should be permanently set aside and dedicated to funding tobacco control programs in
Ohio. To accomplish this, the Task Force recommended a sequestered trust fund established
outside the state treasury to assure that these dedicated monies were beyond the control of the
General Assembly and could not be diverted to other purposes in the future.

In 2000, the General Assembly adopted the Task Force’s recommendations by enacting
S.B. 192 (codified as R.C. Chapter 183), which set forth how Ohio would spend its tobacco
settlement. Most of the settlement monies were transferred into eight funds “in the state treasury”
for various uses, such as construction of school facilities. R.C. 183.02(A)-(G). But in contrast {o
these cight funds, S.B. 192 adopted the Task Force’s recommendations by establishing the

Endowment Trust as a special custodial trust fund, which, unlike the other funds, was oufside the



stafe treasury and was permanently dedicated to tobacco control programs in Ohio. It was clear to
all involved that these special funds were purposely placed beyond the General Assembly’s power.
Every one of the bill analyses presented to the General Assembly during its consideration of S.B.
192 plainly stated that the money placed in the Endowment Trust is “rot subject to appropriation
by the General Assembly.”

Specifically, S.B. 192 created “the tobacco use prevention and control endowment fund,
which shall be in the custody of the treasurer of state but shall not be a part of the state treasury.”
R.C. 183.08(A) (emphasis added). S.B. 192 also established a new charitable foundation, the
Tobacco Use Prevention and Control Foundation (the “Ioundation™), R.C. 183.04, as the
appointed “trustee of the endowment fund.” R.C, 183.08. S.B. 192 vested the Foundation’s
Board of Trustees with exclusive control of the Endowment Fund: “Disbursements from the
[endowment] fund shall be paid by the treasurer of state only upon instruments duly authorized by
the board of trustees of the foundation.” R.C. 183.08(A).

R.C. 183.07 establishes the sole purpose of the Endowment Trust: to fund and carry out
research and treatment programs for tobacco use prevention and cessation. The Foundation’s
mandatory duty as trustee is to “reduce-tobacco use by Ohioans, with emphasis on reducing the
use of tobacco by youth, minority and regional populations, pregnant women, and others who may
be disproportionately affected by the use of tobacco.” R.C. 183.07-.08.

To fund these anti-tobacco efforts, the uncodified portion of §.B, 192 appropriated
$234,861,033 of the tobacco settlement proceeds to the Department of Health. The General
Assembly then direcled the Director of Health to “disburse” those monics outside the state
treasury into the Endowment Trust. The Director of Health did so, disbursing the monies into the
Endowment Trust outside the state treasury and putting them under the exclusive control of its

trustee. Those funds were then commingled with private donations in the corpus of the Trust.



By March 2008, the Endowment’s assets had grown to approximately $264 million, even
after millions of dollars had been used for tobacco control programs. The Foundation’s successes
during its first eight years were remarkable: there were 85,800 fewer tecnage smokers and
350,000 fewer adult smokers in Chio.

Despite these successes, Governor Strickland, on April 2, 2008, announced a plan to fund a
part of a $1.57 billion economic stimulus (“Stimulus Proposal”) by raiding $230 million from the
Fndowment Trust. In view of this threat to the Trust’s mission, the Foundation entered into a
contract on April 8, 2008 with one of the nation’s preeminent tobacco control organizations,
Appellant American Legacy Foundation (“Legacy™), to transfer $190 million from the Endowment
Trust to Legacy for continuation of Ohio’s tobacco cessation programs. Legacy is a nonprofit
corporation founded in 1999 pursuant to the states” settlement with the tobacco industry. Legacy
has a remarkable track record of fulfilling its mission to build a world where young people reject
tobacco and anyone can quit.

In response to the Foundation’s contract with Legacy, the General Asscmbly passed
.legislation on April 8, 2008, purporting to divert all but 340 million of the Endowment Trust to a
new “Jobs Fund” for the Stimulus Proposal. The Foundation’s Trustees challenged the
constitutionalily of this legislation, and the General Assembly responded by passing House Bill
544 on May 6, 2008, which abolished the Foundation, repealed the April 8, 2008 legislation, and
again sought to liquidate and divert the monies in the Endowment Trust for the Stimulus Proposal.

Legacy intervened in the Foundation’s lawsuit against the State, which was consolidated
with an action brought by Appellants Robert G. Miller, Jr. and David Weinmann, who also sought
to preserve the Endowment Trust. Miller and Weinmann are special beneficiaries of the
Lndowment Trust. They both became addicted to tobacco as teenagers and then tried for years to

quit smoking. For Weinmann, quitling was a matier of survival — at age 29, he developed tongue



and neck cancer from smoking. Weinmann and Miller were able to quit by joining the
Endowment’s programs, but they continue fo struggle with their addiction and rely on the tobacco
cessation programs to stay tobacco free.

Miller and Weinmann asscrt that H.B. 544’s depletion of the Endowment Trust impairs a
vested trust in violation of the Retroactivity Clause of the Ohio Constitution and the Contracts
Clauses of the Ohio and Federal Constitutions. Legacy claims that the State’s eradication of the
Endowment Truost impairs its contract in violation of the Contracts Clauses.

On August 11, 2009, the tial court held that H.B. 544 violates the Retroactivity and
Contracts Clauses by retrospectively impairing pre-existing substantive trust rights and disabling
the Endowment Trust’s tobacco control programs. The court explained that the General Assembly
plainly created the Endowment Trust as an irrevocable trust by expressly establishing it as a trust
outside the state tfreasury, not reserving a right to revoke the trust, cxpressly designating the
Foundation as “trustee,” providing the Foundation’s Trustees with fiduciary responsibilities and
exclusive control over the I'und, identifying the intended trust beneficiaries (Ohio smokers), and
making prior, unconditional transfers into the Endowment Trust.

The court also found, based on uncontroverted evidence, that without injunctive relief,
Miller, Weinmann and the other Ohio trust beneficiaries would suffer irreparable harm:
“Depletion of the Endowment Fund, and discontinuance or reduction of the tobacco prevention
and cessation programs funded by the Endowment Fund, would result in a substantial increase in

! Thus, the court enjoined the State

tobacco-related premature death and disease in Ohio....’
from dissipating the Endowment Trust.

On December 31, 2009, the court of appeals reversed the trial court’s judgment.

! The trial court, however, granted judgment against Legacy, finding that its contract with the Foundation was

not enforceable because the Trustees did not comply with the Open Meetings Act. The court of appeals affirmed this
aspect of the trial court’s judgment.



ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No, I: The Retroactivity Clause of the Ohio Constitution, Article II, §
28, prohibits the General Assembly from divesting the equitable trust estate of, and
depleting the previously disbursed monies held in, the Endowment Trust, which the General
Assembly specifically established and funded in 2000 as a permanent frust outside the state
treasury for lifesaving tobacce prevention and cessation programs.

Although the court of appeals emphasized the General Assembly’s “plenary powers,” il is
equally well established that the General Assembly cannot enact laws that are unconstitutional.
Here, as the trial court correctly held, the General Assembly cannot raid the Endowment Trust and
divert its monies for non-tobacco prevention purposes precisely because doing so violates the
Retroactivity Clause, Ohio Const., Article 11, § 28.

A statute is unconstitutional under the Retroactivity Clause if it impairs pre-existing
substantive, as opposed to remedial, rights. Van Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio
St. 3d 100, 106-07. An unconstitutional substantive law is “]e|very statute which takes away or
impairs vested rights acquired under existing laws, or ... attaches a new disabilily, in respect to

”

transactions or considerations already past....” Id at 106, quoting Cincinnati v. Seasongood
(1889), 46 Ohio St. 296, 303. Thus, although the General Assembly generally may repeal an
existing law, it cannot do so where it would violate the Retroactivity Clause.

Here, it is undisputed that H.B. 544 has retrospective application. Section 4 of H.B. 544
expressly states that, “[nJotwithstanding any provision of law to the contrary, oﬁ the effective date
of this section,” the Treasurer is directed to liquidate and divert the monies previously disbursed
into the Endowment Trust — thus disabling its pre-existing tobacco control programs. See Van
Fossen, 36 Ohio St. 3d at 106 (new statute was clearly retrospective because it applied to cases
existing on its effective date “notwithstanding any provision of any prior statute or rule of law”).

H.B. 544 is also substantive, not remedial. By liquidating the Endowment Trust, diverting

its existing momnies for non-tobacco prevention purposes, and disabling its programs, HL.B. 544



divests an equitable trust estate and attaches new disabilities to past trust-funding transactions.
The State did not challenge the trial court’s finding that the Endowment Trust is, in fact, a trust.
Indeed, the Endowment has all the clements of a trust: (i) a “trustee” (the Foundation) with
mandatory fiduciary duties requiring its funds to be used solely for tobacco control purposes; (ii) a
trust corpus (the Endowment funds); and (iii) trust beneficiaries (Ohio smokers). Unifed States v.
Mitchell (1983), 463 U.S. 206, 224-25 (General Allotment Act of 1887 created a trust because
“[a]l] of the necessary clements of a common-law trust are present: a trustee (the United States), a
beneficiary (the Indian allottees), and a trust corpus (Indian timber, lands, and funds)”); Srate ex
rel. Preston v. Ferguson (1960), 170 Ohio St. 450, 464 (funds created by R.C. Chapter 3309 for
the School Employees Retirement System are impressed with a trust: “ftf/here is no question that
the funds here involved are trust funds”) (emphasis added). Accord: Dadisman v. Moore (W.Va.
1989), 384 S.E.2d 816, 821-22 (Public Employees Retirement System is “classic example of a
*statutory” trust” — having all trust elements: public retirees are trust beneficiaries; the PERS fund
is the trust corpus; and the PERS Board of Trustecs is “trustee”™).

It is well established that once a trust is created, an equitable trust estate vests immediately.
This is true for both private and public charitable trusts. In Brown v. Buyer’s Corp. (1973), 35
Ohio St. 2d 191, this Court held that “[t]he charitable purpose of a charitable trust becomes vested
in usc or enjoyment at the time of the creation of the equitable duty of the person, by whom the
property is held, to deal with such property for such charitable purpose, whether actual enjoyment
by the beneficiaries of the charitable trust is present or [in the| future.” Id. at 196. In other words,
the right of use and enjoyment of the trust for charitable purposes is “fixed and irrevocable.” Id.
Accord:  Braun v. Central Trust Co. (1952), 92 Ohio App. 110, 116 (when a trust becomes
effective, the legal and equitable titles “vest immediately” — trust beneficiaries are “vested with the

equitable title” and legal title is vested in the trustee).



And, under settled trust law for both private and charitable trusts, a trust is irrevocable
unless the settlor exprcésly asserts the right to revoke the trust. Restatement (2d) of Trusts § 367
{1959) (“[i]{ a charitable trust has once been validly created, the settior cannot revoke or modify it
unless he has by the terms of the trust reserved a power to do so”); In re Guardianship of
Lombardo (1999), 86 Ohio St. 3d 600, 607 (“[i]t is a well-founded principle that where the settlor
makes no reservation in the language to amend or revoke a trust, he or she may not unilaterally
revoke the trust”). Here, the General Assembly, by design, never reserved a right to revoke the
Endowm¢nt Trust.

These settled trust principles apply equally to trusts funded by the General Assembly
outside the state treasury. This Court holds:

Statutes are to be read and construed in the light of and with
reference to the rules and principles of the common law in force at the
time of their enactment, and in giving construction to a statute the
Legislature will not be presumed or held to have intended a repeal of the
settled rules of the common law, unless the language employed by it
clearly expresses or imports such intention.

Danziger v. Luse (2004), 103 Ohio St. 3d 337, at 7 11 (emphasis added).

Accordingly, the equitable trust estate of the Endowment Trust became irrevocably vested
more than eight years ago when the State disbursed monies outside the state treasury and into the
Trust, and designated its specific purpose by imposing fiduciary duties upon the trustee to carry
out tobacco control programs for the benefit of its intended bencficiaries (Ohio smokers).

Yet, the court of appeals ignored this well-settled trust law and wrongly concluded that the
FEndowment Trust “created no vested rights for [Plaintiffs] or any other individual,” and, thus,
H.B. 544’s raid of the Endowment Trust does not violate the Retroactivity Clause. [Decision

38-46] The court reasoned that the General Assembly did not have the power to establish the

10



Endowment Trust as an irrevocable trust in the first place since one General Assembly cannot
make a promise that binds a subsequent General Assembly. |[Decision ¢ 38]

But the court of appeals’ rationale completely misses the point becausc this case does not
involve a prior General Assembly’s promise to pay money in the future — it is nof about a prior
General Assembly trying to bind future General Assemblics to pay new tobacco settlement
procecds into the Endowment Trust. Instead, this is a dispufe over monies a prior General
Assembly already spent in 2000 by having it disbursed outside the state treasury into the
Endowment Trust — something that was plainly within that prior General Assembly’s plenary
power. Once the money was disbursed to a trust outside the state treasury, il was spent and the
General Assembly no longer had control of it. Future General Assemblies have no more power
over those spent funds than they do over prior General Assemblies” disbursements of State monies
out of the siate treasury and into the public retirement trust funds.

The court of appeals used its same faulty rationale to conclude that the only way to make
the Endowment Trust monies “unreachable” is to do so through a constitutional amendment,
[Decision § 35| The court pointed to constitutional provisions in three other states, but those
provisions restrict state legislative spending of revenues to be received in the fufure — not monies,
like here, that were previously received and previously disbursed outside the state treasury. Fla.
Const., Art, X, § 27; Idaho Const., Art. VII, § 18; and Mont. Const., Art. XII, § 4. And, the court
of appeals’ reliance on Barber v. Ritter (Col. 2008), 196 P.3d 238, 252-53, for the remarkable
proposition that “a state legislature cannot create an irrevocable trust,” is similarly misguided
because, unlike the Endowment Trust, the funds at issue in Barber were expressly created in the
state treasury and made subject to further appropriation by Colorado’s legislature. Colo. Rev.

Stat. § 19-3.5-106 (children’s trust fund is “in the state treasury™); Colo. Rev. Stat. § 38-13-116.5
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(unclaimed property trust fund is “in the state treasury™); Colo. Rev. Stat. § 39-29-109(2)
(severance tax fund “shall be éubj cct to appropriation by the general assembly”).

Indeed, the court of appeals undermined its own rationale by holding that the public
retirement trust funds created by the General Assembly are irrevocably “protected.” There is
simply no credible difference between the General Assembly’s diversion of monies the State
previously disbursed outside the state treasury into the retirement frust funds and its diversion of
monies previously disbursed outside the state treasury into the Endowment Trust. They both
divest irrevocable trust estates in violation of the Retroactivity Clause.

Proposition of Law No. 1I: House Bill 544’s purported liquidation and depletion of the
Endowment Trust violates the Contracts Clauses of the United States Constitution, Article I,

§ 10, and the Ohio Constitution, Article 11, § 28, by substantially impairing pre-existing trust
rights and obligations.

The trial court ruled that I.B. 3544’s termination of the Endowment Trust is
unconstitutional for another reason: it violates the Contract Clauses of the United States
Constitution, Article I, § 10, and the OChio Constitution, Article 11, § 28.% The court of appeals,
however, incorrectly reversed this holding for the same reason it overturned the trial court’s
finding of a Retroactivity Clause violation. [Decision ¥ 46] In fact, the court of appeals
completely ignored the holdings of the highest courts in three other states that the Contracts
Clause prohibits the General Assembly from impairing previously funded statutory frusts,

In Dadisman v. Moore (W.Va. 1989), 384 §.E.2d 816, the West Virginia Supreme Coutt
ruled that the Public Employces Retirement System was a statutory trust protected by the
Contracts Clauses of the federal and state Constitutions. /d. at 821, 826-27. The court enjoined

the state’s diversion of public employer contributions from PERS. Id at 827, 830. The court

: The federal provision states: “No State shall ... pass any ... Law impairing the Obligation of Contracts,...”

Ohio’s Contracts Clause provides that “[t]he General Assembly shall have no power to pass ... laws impairing the
obligation of coniracts....”

12



explained that the public employers’ PERS contributions are “part of the corpus of the trust and
are not thereafter state funds availuble for expropriation or use for any purpose other than that
for which the moneys were entrusted.” Id. at 830 (emphasis added).

The Hawaii Supreme Court reached the same conclusion in Kapiolani Park Preservation
Society v. City of Honolulu (Haw. 1988), 751 P.2d 1022, where the court held the state’s attempt
to interfere with the corpus of a statutory trust violated the Contracts Clause. The state, by
legislative enactment, transferred land to a trustee for use as a public park and reserved no right of
revocation. /d at 1025. The legislature subsequently attempted to repeal the statute and sell the
land. Id at 1026. The court held: “It is not within the power of the Legislature to terminate a
charitable trust....” Id at 1027. The court further held that the legislature’s attempt to repeal the
statutory trust impaired trust obligations in violation of the federal Contracts Clause, Id.

Similarly, in Toledo v. Seiders, 23 Ohio Cir. Dec. 613 (1910), aff"d by this Court at 83
Ohio St, 495 (1911), the General Assembly enacted a law to transfer trust property, held by the
city of Toledo for a university endowment, to a local school district. The court held the General
Assembly was “without authority to take the entire control and management of [the trust property]
from the trustees.” Id. at %2, 5-6. The court relied on New Gloucester School Fund v, Bradbury,
(1834), 11 Me. 118, in which the Supreme Court of Maine held that a statutory trust, granting
endowment funds to trustees to establish a college, “constituted a contract” protected by the
Contract Clauses of the state and federal Constitutions. 1834 WL 473, at *3 (emphasis added).
That court further held that a statute that sought to transfer the endowment funds from the original
trustees was an unconstitutional impairment of contract. 7d. at **35-0.

As in these cases, the Contracts Clauses of the Ohio and Federal Constitutions forbid the
General Assembly from attempling to eradicate the Endowment Trust, a previously funded

statutory trust outside the state treasury for a special, permanently dedicated purpose.
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Proposition of Law No. III: The State cannot take advantage of its own misconduct by
deliberately setting up the very open meetings infractions that the State now claims
invalidate the contract the Tobacco Use Prevention and Controf Foundation entered into
with Legacy for the continuation of tobacce prevention and cessation programs in Ohio.

Appellant American Legacy Foundation (“Legacy™) supports the first two propositions of
law set forth above and presents this third proposition as an additional basis for protecting the

Alter the Statc announced that it sought to dissipate the Endowment Trust in April 2008,
the State (specifically, Attorncy General Marc Dann) sabotaged the efforts of the Foundation’s
Board of Trustee to properly authorize, in an open meeting; a contract to transfer $190 {rom the
Endowment Trust to Legacy to continue tobacco control programs in Ohio. The Aftormey
General, who represented the adverse State iq an inherent conflict, did so by abandoning the
Trustees at the meeting at which the Legacy contract was approved — selling up the very open
meetings issues upon which the lower courts invalidated the contract. The Attomey General failed
to have a lawyer from his office atiend the Trustees” Board meeting, cven though he (i) had
reccived the Foundation’s urgent request to atlend and provide legal advice concerning the State’s
threat 1o raid the Endowment Trust, (i) understood the importance of the meeting, and (iii) had
assured that a lawyer from his office atiended every prior similar Board mecting.

The Trustees depended on the Attorney General’s guidance at Board meetings to ensure
compliance with the Open Meetings Act. Without that essential advice, the Trustees, according to
the lower courts, violated the Open Meetings Act by going into executive session in the absence of
the Atiorney General, not making a proper motion, and not limiting deliberations during executive
session. But each of these purported infractions was avoidable or curable if only the Attorney

General had fulfilled his duty to attend.
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In other words, the State wrongfully created the very open meetings issues that it now
claims invalidate the Legacy contract. But the State should not be able to “booby trap™ an open
meeting and then use the ill-gotten fiuits of its wrongful conduct as a basis for invalidating a
contract with an innocent third party, like Legacy. Roberto v. Brown County General Hosp. (Ohio
App. 12th Dist. 1988), 1988 WL 12962, at *5 (“[A]llowing a public body to rely on the sunshine
law to escape its ... contract ... 1s rife with inequity and potential pitfalls. In cases such as this,
the sunshine law, which was designed to open government business to public scrutiny, becomes
the quintessential “booby trap’ for a [party contracting with the public body]. The sunshine law
should not be permiited to be so perverted.”).

it is ecqually fundamental that a party (here, the State) should not be able to take advantage
of‘its own wrongdoing. State v. Harrison (1993), 88 Ohio App. 3d 287, 290 (*{w]e are convinced
that the overriding principle to be applied is that neither in criminal nor in civil cases will the law
allow a person to take advantage of his own wrong™). But that is exactly what would happen if the
State were successful in using its own “booby trap” to invalidate the Legacy contract.

CONCLUSION

Appellants request the Court to accept jurisdiction over the constitutional questions
presented, and to also grant discretionary and expedited review of this vitally important case.
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Association, Public Children Services Association of Ohio,
and Ohlo Child Support Enforcement Agency Directors
Assaciation.

APPEALS from the Franklin County Court of Comimion Pleas.
PER CURIAM.

(11} Appellants, the Ohio Altorney General, the State of Ohio, and the Dhio
Department of Health ("ODR"} and its Director, appeal from the August 11, 2009
judgment of the Franklin County Court of Common Pleas granting declaratery and
injunctive relief to appeliees, Robert G. Miller, Jr. and David W. Weinmann, on their claim
that H.B. 544 is unconstitutional because it violates the Contract Clauses of Saction 10,
Article | of the United States Constitution and Section 28, Article fl of the Ohio
Constitution, as well as the Retroactivity Clause of Section 28, Arlicle |l of the Chio
Constitution. In addition, cross-appellant American Legacy Foundation ("Legacy"} has
filed & conditional cross-appeal from the August 11, 2008 judgment denying it declaratory
and injunciive refief on its clalm that H.B. 544 substantially impaired ifs contract rights in
violation of the Contract Clauses of the United States and Ohio Constitutions. For the
following reasons, we reverse the portion of the trial court's judgment granting declaratory
and injunctive refief to appellees and affim the portion of the trial court's judgment
denying declaratory and injunctive refief lo Legacy.

{42} On November 23, 1898, the Attorneys General of 46 states, including Ohio,
entered into a Master Settlement Agreement ("MSA"} with four leading American tobacco
product manufacturers. The MSA resolved litigation the Aftorneys General brought
against the tobacco companies 1o recover state heaith care expenses incurred as a result

of tobacca-related ilinesses. Under the MSA, Ohio is to receive approximately $10.1
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billion in payments through 2025 and additional future settlement payments in perpstuity.
The MSA does not limit the purposes for which Ohio may utilize the funds it receives.

{31 In 2000, the 123rd General Assembly passed Am.Sub S.B. 192, which
distributed MSA monies to eight different funds. Most of Am.Sub.S.B. 192 was codified
as RC, Chapter 183. Pursuant fo former R.C. 183.02, MSA funds were initially to be
deposited into the state treasury to the credit of the newly created "tobacco master
settlernent agreement fund." Thereafter, the monies were disiributed to the eight funds
set forth in former R.C. 183.02, including the "tobacco use prevention and cessation trust
fund,” which was created in the state treasury pursuant to former R.C. 183.03. Former
R.C. 183.04 created the "tobacco use prevention and control foundation™ ("foundation™,
the general management of which was vested in a 20-member board of tusiees
("ooard"). Former R.C, 183.07 directed the foundation to prepare a plan to reduce
tobacco use by Ohioans, with particular focus on select populations, and empowered the
foundation to implement its plan by carrying out, or providing funding for private or public
agencies to carry out, programs and research related to tobacco use prevention and
cessation. Former R.C. 183.08 created the “ftobacco use prevention and control
endawment fund” ("endowment fund"}, which, pursuant to former R.C. 183.08, "shall be in
the custody of the treasurer of state but shall not be a part of the state freasury." The
endowment fund was to consist of amounts appropriated from the tobacco use prevention
and cessation frust fund, as well as investment earnings and grants and donations made
to the foundation, for use by the foundation in carrying out its duties, Former R.C. 183.08

also established the foundation as the trustes of the endowment fund and directed that
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disbursements from the endowment fund were to be paid by the treasurer of state only
upon instruments duly authorized by the board.

{4} The foundation was crealed as a self-sustaining entity and, upon ifs
creation, was directed by the General Assembly that # "should not expect fo receive
funding from the state beyond the amounts appropriated to it from the tobatco use
prevention and cessation trust fund.” Former R.C. 183.08. Forrner R.C. 183,33 prohibited
the appropriation or transfer of money from the general revenue fund to the tobacco
rnaster sefflement agreement fund, the tobacco use prevention and cessation frust fund
or the endowment fund, and also prohibited any other appropriation or transfer of money
from the generai revenus fund for use by the foundation,

{45} Section 3 of the uncodified portion of Am.Sub.8.B. 192 staied that “[ejxcept
as otherwice provided, all items in this act are hereby appropriated as designated out of
any moneys in the state treasury to the credit of the designated fund, which are not
ctherwise appropriated." To fund the anti-tobaceo efforts, Section 6 appropriated nearly
$235 million of the MSA proceeds fo the tobacco use prevention and cessation trust
fund-—a fund of ODH and one of the eight funds created by Am.Sub.S.B. 192 "in the stale
treasury.,” Section € further direcied the Director of ODH to “disburse” those funds
outside the state treasuty into the endowmenti fund to be used by the feundation to carry
out its duties,

{6} As time passed, Chio's economic landscape began to deferiorate. In
response, on April 2, 2008, the Governor and leaders of the 127th General Assembly

announced a §1.57 billion jobs stimulus package, The announcement included the stated
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intent to reallocate approximately $230 million from the foundalion's approximately $270
million endowrnent fund to the jobs stimulus package.

{i7} Following this announcement, the board, at their regularly scheduled
April 4, 2008 meeting, adopted a resolution authorzing the transter of $180 million from
the endowment fund to Legacy, a nonprofit corporation focusing on the prevention,
control, and cessation of tobacco use. On April 8, 2008, Michae! Renner, the foundation's
Executive Director, pursuant to the authority granted him by the April 4, 2008 resolution,
executed a contract with Legacy on behaif of the foundation. On the same day, Renner
submitted a written request to the state treasurer to liquidate $190 millloan from the
endowment fund and transfer it to Legacy.

{§8F Also on April 8, 2008, the 127ih General Assembly passed Am.S.B. 182,
Section 3 of the uncodilied portion of Am.8.B. 192 directed the state treasurer to liquidate
the endowment fund, reserving the first $40 million in proceeds from the liquidation for
use by the foundation for the sole purpose of paying contractual or other legally binding
obligations entered into by the foundation on or before the effective date of the act.
Section 3 further directed the state treasurer to deposit the remaining proceeds from the
liquidation into the state treasury fo the credit of the newly created jobs fund. Section 4
declared the act an emergency measure necessary to, among other things, "minimize the
impact of current economic stresses by using state funds in a prudent manner ta increase
employment and job security "

{19} On April 9, 2008, the foundation filed a verified complaint for declaratory
relief, which included @ request for a praliminary and permanent injunction, against the

Ohio Treasurer of State. The foundation sought a dsclaration that Am.8.B. 192 was
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unconstitutional and sought to enjoin the state treasurer from transfening the monies in
the endowment fund to the jobs fund, The foundsation also sought a temporary restraining
order, which the trial court denied on April 10, 2008. Also on April 10, 2008, the frial court
granted a motion filed by the State of Ohic and the Ohio Attorney General to intervene as
defendants in the action.

{910} On April 158, 2008, the board met and voled to rescind the portion of its
April 8, 2008 resolution authorizing the fransfer of $180 million from the endowment fund
to Legacy. The next day, April 16, 2008, Renner notified the state freasurer in writing that
the board was withdrawing its April 8, 2008 request to transfer $190 million to Legacy.

{131} On Aprl 21, 2008, Legacy moved to intervene as a plaintiff in the
foundation's action and fled a verifled complaint seeking a declaralion that it had a
binding contract with the foundation requiring the transfer of $180 million of the
endowment fund to it and that the provisions of Am.8.B. 182 mandating transfer of the
same monies to the jobs fund was an unconstitutional impaimaent of its contract rights in
viclation of Section 10, Article 1 of the United States Constitution and Section 28, Article 1l
of the Ohio Constitution, The trial court granted Legacy's motion to Intervene on April 21,
2008.

{12} On April 28, 2008, the State of Ohlo and the Ohio Attorney General filed an
anawer and counterclaim fo Legacy's complaint. The counterclaim asserted that: (1) the
board's action authorizing the contract belween the foundation and Legacy was invalid
because it was made in violation of Ohio's Open Meetings Act; {2) tha board unlawiully
delegated its statutory authority; (3) the board breached its fiduciary duty to manage the

endowment fund by unlawfully adopting the resolution autherizing the coniract between
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the foundation and Legacy; {4} the contract between the foundation and Legacy was
unenforceable for want of consideration; and {5) execution of the confract between the
foundation and Legacy viclated the legislative and executive intent as to the public policy
of the State of Ohia.

{413} On May 86, 2008, the General Assembly passed H.B. 544, an emergency
measure which became effective immediately. Saction 1 of the uncodified portion of H.B.
544 enacted R.C. 3701.84, which effectively transferred certain powers of the foundation
to ODH. Specifically, R.C. 3701.84 pannits ODH fo prepare and exscute a plan fo reduce
tobaceo use by Ohioans and, pursuant to that plan, parmits ODH to “"carmry out, or provide
funding for private or public agencies to carry ouf, research and programs related to
tobacco use prevention and cessation.” Section 1 also enacted R.C. 3701.841, which
created In the state treasury the "tobacco use prevention fund,” consisting of money
deposited by the state treasurer into the fund from the liquidation of the endowment fund
and gifts, grants or dopations received by the ODH Director for purposes of the fund, as
well as Investment earnings of the fund. Sections 2 and 8 repealed R.C. 183.03 through
183.09 and Section 3 of Am.5.B.192, respectively. Section 3 abolished the foundation
and declared that "[n]o validation, cure, right, privilege, remedy, obligation, or liability is
lost or impaired by reason of the abolition of the foundation” and that "any such matter
shall be administered by [ODH}" Section 3 further declared thatt all the foundation's
rights, privileges, and obligations were to be administered by ODH, and that any actions
or proceedings involving the foundation pending on the effective date of the act were to
he prosecuted or defended in the name of ODH or its Director. Section 4 direcied the

state treasurer to liquidate the endowment fund, deposit the first $40 million in proceeds
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from the liquidation into the state treasury fo the credit of the newly created “tobacco use
prevention fund." Section 4 further directed the state treasurer o deposit the remaining
proceeds from the liquidation (approximately $230 million) into the state treasury to the
credit of the newly created jobs fund.

{14} On May 9, 2008, Legacy amended its complaint to add ODH and lts
Director as defendants, citing the provisions of H.B. 544 which made ODH the
foundation's successor. Legacy applied its constitutional impairment of confract argument
to the provisions of H.B. 544,

{415} On May 27, 2008, appellees filed a verified complaint for declaratory relief,
which included & request for a preliminary and permanent injunction, against the State of
Ohio, the Altorney General, and the Ghio Treasurer of Stale. Appeliess, fonmer smokers,
claimed that through the enactment of R.C. Chapter 183, specifically forner R.C. 183.07
and 183.08, and by transferring monies into the endowment fund outside the state
treasury, the General Assembly created and funded a trust without reserving the right to
revoke it. Appelises claimed that as participants in smoking cessation programs funded
by the foundation, they were third-party beneficiaries of the trust, and that by reallocating
endowment fund monles to the jobs fund via H.B. 544, appellants were improperly
attempting to revoke the trust. Accordingly, appellees requested that the court enter
judgment declaring: (1) that H.B. 544 is unconstitutional as violating the Contract Clauses
of Section 10, Article | of the United States Constitution and Section 28, Adicle il of the
Ohio Constitution and the General Assembly's appropriativns limitations under the Ohio

Constitution; and (2} that H.B. 544 illegally attempts to misappropriate non-treasury funds
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and unlawfully breach an irrevacable trust. Appeliees also requested that the court enjoin
the state treasurer from transferring the monies in the endowment fund to the jobs fund.

{416} Upon appellees’ motion, the trial court consolidated their action with that of
the foundation. The trial court imposed a freeze order over the monies at issue until such
time as it ruled on the motions for praliminary injunction.

{17} The trial court held a prefiminary injunction hearing on June 2 through
June 4, 2008, On October 3, 2008, the court requested that the parties provide additional
briefing on the issue of whether the endowment fund constituted an irrevocable trust, The
parties submitted additional briefing on the issue on October 31, 2008.

{18} On February 10, 2009, the trial court issued an order denying Legacy's
motion for preliminary injunction, concluding that it had failed to demonstrate It was likely
to prevail on the merits of its constitutional Impakrment of contract claim. The court found
specifically that H.B. 544 did not substantially impair Legacy's rights under the confract
with the foundation because that contract was invalid. In so concluding, the court found
that: (1) the hoard's action authorizing the conbract was invalid because it was made In
violation of Ohio's Open Meetings Act; (2) the board's attermnpts to delegate its statutory
authority were unfawiful; (3) the contract was never approved or rafified by the board as
required by Ohio law; and (4) the contract did not meet state requirements for a grant
agreement under R.C, 9.231.

{319} The trial court granted appellees' motion for preliminary injunction,
concluding that they had a substantial likelhood of success on the merits of their claim.
The court first concluded that appeliees had standing to prosecute the action, as each

had a personal stake in the existing controversy and possessed a special right and
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interest in the monies comprising the endowment fund, separate and distinct from those
of the general public, io ehsure that the funds continued to be utillzed for tobacco control,
prevention, and cessation purposes in Ohio. The court further concluded that through the
enactment of R.C. Chapter 183, specifically former R.C. 183.07 and 183.08, and by
transferring monies into the endowment fund outside the state treasury, the General
Assembly plainly evinced the intent to create a rust. The court found that the statutory
scheme creating the endowment fund had all the elements of a frust: a trustee (the
foundation), a trust corpus (the endowment fund}, and trust beneficiaries (Ohic's youth
and tobacco users). The court further found that the trust was irrevocable, as the General
Assembly had failed tc reserve the right to revoke the trust upon creating and funding it.
The court also found that H.B. 544 unconstitutionally impatred the obligations of the trust
and the vasted rights of the trust beneficiaries, including appelices, through its alternpt to
divert monies from the endowmnent fund to the jobs fund. In addition, the court found that
H.B. 544's Impaiment of the trust was not reasenable and necessary to serve important
state purposes, as the state could employ equally effeclive alternative means of funding
the jobs stimulus proposal.

{420} On March 3, 2009, appeliees amended their complaint to add ODH and its
Director as defendants and to assert an additional claim that H.B. 544 viclated the
Retroactivity Clause of Section 28, Aricle I of the Ohio Constitution.

{21} Following a June 1, 2009 trial on the merits, the trial court issued a decision
on August 11, 2008, incorporating the findings of fact and conclusions of law contained in
the order granting the preliminary injunction, The court entered judgment against Legacy

on s claims, finding that the contract between it and the foundation was invalid and
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unenforceable. The court also entered judgment for appellees on their claims, finding, in

Y1228, as follows:

The General Assembly and the State plainly intended to
create the Endowment Fund (the "Trust"} as an irevocable
trust by enacting R.C. 183.07 and 183.08 without reserving
any right to revoke the Trust; by expressly establishing the
Endowment Fund outside the state freasury; by expressly
designating the Ohio Tobacco Use Prevention and Control
Foundation (the "Foundation"} as "trustee” of the Endowment
Fund; by providing the Foundation with fiduciary respons-
ibilities and control over the Fund; by specifying by statute the
intended beneficiarles of the Trust {Ohio's youth and tobacco
users); and by making completed, unconditional transfers of
monies into the Endowment Fund (subsequent to, and as
distingulshed  from, the General Assembly's prior
appropriations to ODH for tobatce cessation purposes).

{§22} Having so found, the court concluded that those portions of H.B. 544 that
purported to transfer the monies from the endowment fund or revoke the trust violated the
Retroactivity Clause of the Ohie Constitution and the Contract Clauses of the United
States and Ohio Constitutions. Accordingly, the court permanently enjoined the State of
Ohic, tha Treasurer of State, the Attorney General and ODH and its Director from
enforcing any provision of H.B. 544 related fo the endowment fund. The court further
ordered that all monies in the endowment fund were to remain in the custody of the state
treasurer and not be a part of the sfate treasury and that those monies were not to be
subject to control, appropriation or expropriation by the General Assembly. In addition,
the court retained continuing jurisdiction to enforce its order, protect the trust, and

oversee its administration.
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{§23} This court subsequently granted appellants’ motion fo stay and granted

appellees’ motion for injunction pending appeal. On appeal, appeliants advance the

following four assignments of error:

(124}

{1]. The trial court ered in finding that the General Assembiy
created an irevocable charitable trust when it created the
endowment fund under the supernvision of the Ohio Tobacco
Use Prevention and Control Foundation.

12]. The trial coutt erred in ruling that Appellees have standing
to challenge the General Assembly's enactment of H.B. 544,

[3). The ftrial court erred in rufing that H.B, 544 violates Article
i1, §28 of the Ohio Constitution and Article [, § 10 of the United
Constitution.

[4]. The frial court erred in ruling that H.B. 544 violated the
Retroactivity Clause of the Ohio Constitution.

Legacy has filed a conditional cross-assignment of error, as follows:

The trial court committed reversible eror by holding that the
contract between American Legacy Foundation {Legacy) and
the Ohio Tobacco Use Prevention and Control Foundation is
not enforceable and, thus, ruling against Legacy on its claim
that H.B. 544 viclates the Contracts Clauses of the Ohio and
United States Conslitutions.

{925} In addition, the Ohic General Assembly, together with Governor Ted

Strickland, the County Commissioners Association of Ohio, together with the Ohlo Job

and Family Setvice Directors Association, the Public Children Services Association of

Ohio, the Ohio Child Support Enforcement Agency Directors Association, and the Ohio

Dental Assosiation, together with the Ohlo Optometric Association, the Dhic State

Chiropractic Association, and the Ohio Association of Community Health Centers, have

filed amicus briefs in support of appellants. Former Ohio Attomey General Betty D.

Montgomery, together with former Ohio Senate President Richard H. Finan and former
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Director of the Ohio Department of Health J. Nick Baird, M.D., and The Chizens'
Commission to Protect the Truth, have filed amicus briefs in support of appellees and
cross-appellant.

{26} As appellants’ four assignments of error are interrelated, we shall address
them together. Appellants contend the trial court improperly concluded that the
endowment fund constituted an irevocable charitable trust created under R.C. Chapter
183, that appellees had standing fo chalienge the enaciment of H.B, 544, and that H.B.
544 unconstitutionally impaired the obligations of the trust and the vested rights of the
trust beneficiaries, including appelless, through its attempt to divert monies frorn the
endowment fund to the jobs fund.

{9277 Prefiminarily, we note hat the interpredation of the constitutionality of a
legislative snactment presents a question of law. Andrevke v, Cihcinnati, 153 Ohio
App.3d 108, 2003-Chic-2759. "Questions of law are reviewed de novo, Independently
and without deference to the rial cowrt's decigion.” 1d,

{f28} The Supreme Court of Ohio has repeatedly held that legislative enactments
are entitled to a strong presumption of constitutionality. Stafe ex rel. Ohio Congress of
Parents & Teachers v. Stale Bd. of Edn., 111 Ohio S§t.3d 568, 2006-Ohio-5512, 1120,
citing M. Ohio Patrolmen’s Benevolent Assn. v. Parma (1980}, 61 Ohio St.2d 375, 377.
"When the validity of a statute is challenged on constitutional grounds, the sole function of
the court is to determine whether it transcends the fimits of legislative power " not to judge
the "policy or wisdom” of the statute. Ohio Congress at 420, quoting Stafe ex rel. Bishap
v. Mt. Orab Village School Dist. Bd. of Edn. (1642), 139 Ohio St. 427, 438. Accordingly, 2

party challenging the constitutionality of a legislative enactment bears the burden of
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proving that it Is uncenstitutional beyond a reasonable doubt., Awusfintown Two. Bd. of
Trusfees v. Tracy, 76 Ohio St.3d 353, 356, 1996-Ohic-74; Ohio Congress at {20
{"[Legisiative enactment] should not be declared unconstitutional ‘unless it appears
beyond a reasonable doubt that the legisiation and constitutional provision are cleasly
incompatible.' ). In reviewing constifutional claims, the court "must give due deference to
the General Assembiy ” Ohio Congress at f20, and "apply all presumptions and pertinent
rules of construction so as to uphold, if at all possibie, a [legislative enactment] asseried
as unconstitutional.” State ex rel Purdy v. Clermont Cly. Bd. of Elections, 77 Ohio 5t.3d
338, 345, 1997-Chio-278 (cilatlon omitted).

{429} Neither appeilants nor appellees dispute that when H.B, 544 was enacted,
the endowment fund resided in a custadial account, that is, a fund in the custody of the
state treasurer but not part of the state treasury. Indeed, former R.C. 183.08 expressly
stated as much--the endowment fund “"shall be in the custody of the treasurer of state but
shall not be a part of the state treasury.” Appeliees contend thal the General Assembly's
creation of the endowment fund as a custodial account sxpressly outside the state
treasury manifested its intention that the endowment fund constitute an irrevocable trust
permanently beyond is control.  Appellants challenge appellees' contention that a
custodial account outside the state treasury is inherently an irevocable fund.

{730} As appeliants submit, the legal nature of a custodial account is best
understood in the context of the state funding process more broadly and in comparison to
appropriated funds that reside within the state treasury, Stale programs are generally
funded through biennial appropriations. At the beginning of each Blennium, the General

Assembly appropriates a specific amount of money from the state treasury for a specific
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pumpose. This is tha process contemplated by Section 22, Asficle ! of the Ohio
Constitution.  First, "money shall be drawn from the freasury” only upon "a specific
appropriation, made by law." Second, “no appropriation shall be made for a longer period
than two years.”

{31} Consistent with those provisions, the General Assembly requires sfate
agencies to expend "appropriations made fo a specific fiscal year" on "liabliitles incurred
within that fiscal year” R.C. 13133, At the end of the fiscal year, unspent money
automatically “rever{s] to the funds from which the approprations were made," id.,
usually the general revenue fund. In other words, for appropriated funds residing within
the state treasury, any unspent agency funds remaining at the end of any fiscal year
automatically revert to the generai revenue fund for the General Assembly to reallocate
pursuant to that year's budgetary needs.

{132} In cerain situations, however, the General Assembly prescribes a different
funding mechanism that is nof subject to those rules. Pursuant to R.C. 113.05, the
General Assembly may create a custodial account—an account maintained by the state
treasurer but that is not part of the state treasury for purposes of the appropriation
process under Section 22, Article H of the Ohin Constifution. The custodial account is
removed from the biennial appropriation cycle such that unspent funds do not revert
autornatically to the general revenue fund at the end of the biennium but, rather, remain in
the custodial account,

{§33} The choice of how to fund a specific state program—through regular
biennial appropriations ot the creation of a custodial account—is left to the General

Assembly's discretion. But the fact that the General Assembly chooses the latter path
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does not mean that funds placed in a custodial account are shielded in pempetuity from
future legistation. Only in a narrow sense are cusindial accounis protected from
“reappropriations"~-that is, they are not automatically reappropriated at the end of every
biennium pursuant o the biennial appropriation process set forth in Secfion 22, Article 1}
of the Ohio Constitution and R.C. 131.33. This does not mean that custodial funds are
shiglded in perpetuify from the General Assembly's plenary power to determine where
state money is needed and {o reallocate public funds as it sees fit.

{534} Although appellees bear the burden of proof in this case, they offer no
authority supporting the proposition that custedial funds, once created, cannot be
abolished, amendad, or transferred by the Geaneral Assembly. To the contrary, the Ohio
Constitution provides that the General Assembly's legislative power is plenary—it can
pass any law so long as the legislation is not constitutionally prohibited. See Section 1,
Articie I, of the Ohio Constitution; Sfefe ex rel Jackman v. Cuyahoga Cly. Courf of
Common Pleas {1967), 9 Ohic 5t.2d 158, 162 (The constitutional grant of authority at
Section 1, Article 1l vests in the General Assembly the plenary power {0 enact any law
except those which conflict with the Chio or United States Constifutions.). As the
Supreme Court of Ohio has long recognized, this constifutional provision guarantees that
the General Assembly's legislative power "will be ample fo authorize the enactment of a
jaw,” presumably including a faw dissolving, amending, or liquidating a cusiodial account,
"uniess the legislative discretion has been qualified or restricted by the constitution in
reference to the subject-matter in question. If the constitutionality of the law is involved
Isic] in doubt, th"dt doubt must be resolved ins favor of the legislative power. The power to

iegislate for all the requirements of civil government is the rule, while a restriction upon
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the exercise of that power in a particular case is the exception." Siale ex rel Poe v.
Jones (1894}, 51 Ohio St. 492, 504.

{1135} Thus, the General Assembly refains its power {o legislate with respect to
custodial funds, like the endowment fund, unless the funds have expressly been rendered
unreachable through a constitutional amendment. Thus, the only way to have limited the
power of the General Assembly 1o reallocate the fobacco settlerment money would have
been fo amend the Ohio Coenstitution to restrict the use of the funds and to make the
endowment fund Undissolvable, States desiring fo permanently restrict the use of their
tnbacco settterment money have done so expressly through constilutional amendments.,
See, e.g., Fla. Const, Art. X, Section 27; Idaho Const. Art. VI, Section 18; Mont, Const,
Art. Xil, Section 4. Ohio has never promulgated a constitutional amendment restiicting the
use of s tobacco seiflernent funds, Accordingly, the General Assembly retained its
power fo legisiate with regard to those funds. Indeed, under R.C. 183.32 prior fo fts
repaal by Am.Sub.H.B. 119, the General Assembly provided for a legislative committes to
periodically reexamine the use of the MSA funds and to recommend changes fo reflect
the state's priorities, The securifization of the MSA funds ilustrates the General
Assembly's continuing authority to expend that money as it deems fit,

{136} As previously noted, the sole basls for appellees’ constitutional claims is the
contention that the endowment fund was an irrevocable charitable trust that conferred
upen appeliees, as former smokers, permanently vested rights in the endowment fund
and its programs. We disagree,

{137} Appellees urge this court to graft the law of private charitable trusts onto

public funds. Specifically, appellees contend thai the General Assembiy manifested its
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intention to establish the endowment fund as a trust by expressly designating the
foundation as trustee of the endowment fund and by imposing mandatory fiduciary duties
upon the foundation as trustee. Appellees argue that the only way the General Assembly
could have terminated the endowment fund was to have enacted a right to revoke the
trust when it was created or before it was funded. To be sure, Ohio follows the prevailing
view that a private trust, once created, may not he revoked unless the settlor has
expressly reserved the power 10 revoke the trust, However, this principle does not apply
in these circumstances.

(9138} The Ohio Constitution prohibits one General Assembly from binding a
subsequent one as to any fiscal or other matter; "It is sound law that one Ganeral
Assembly cannot make & binding piomise that the next General Assembly will fiot change
the law." State ex rel. Foreman v. Brown (1967), 10 Ohio 5t.2d 139, 158-59 (Schneider,
J., concurring). See also State ex rel Youngstown v. Jones {1939), 136 Ohio 8t 130,
136 (A leglslature has no power to bind successive legislatures.). That principle s a
constitutional one, derived from the General Assembly’s plenary power o legislate as to
any matter, except as limited by the siate and federal Constititions. See Section 1, Art. i
of the Ohic Constitution; Jackman at 162,

{539} While no Ohio court has directly addressed this issue, case law from at
least one other jurisdiction confirns that a state legislature cannot create an irrevocable
public trust. In Barber v. Rifter (Colo, 2008), 186 P.3d 238, the Colorado Supreme Court
considerad an issue similar to the ane before us here.  During the economic downturn
hetwaen 2001-2004, the Colorade General Assembly transferred more than $442 million

from 31 cash special funds into the stale's general revenue fund in order to balance the
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state budget. Several of those transfers were made from special funds designated as
"trusts," The plaintiffs in that case claimed, just as appelless do here, that the General
Assembly did not have the authority fo transfer the funds because they resided in "trusts”
and because none of the statutes creating the trusts reserved the legistature's right fo
revoke ot amend them.

{J40} Noling that the General Assembly's power to legislate was "absolute” and
"plenary,” particularly with respect to public monies, the Colorade Supreme Court held
that "ftjo hold that the General Assembiy could limit this plenary power to appropriste by
creating an irrevorable public frust would be o effectively hold that the General Assembly
could abrogate its consfitutional powers by statute. This is not the law." Id. at 254. In
other words, the court determined that the transfers were constitutional precisely because
it would have been unconstitutional, e, a violation of the General Assembly's plenary
legislative power, to construe the public trust funds as irevocable. Id. The court ultimately
concluded that “the status of the three cash funds as public trusts does neot, and
constitutionally cannot, have any limiting effect on the legisiature’s plenary power to
amend or repeal those funds’ enabling statutes.” id.

{941} We are persuaded by the sound reasoning of the Colorado Suprerme Court,
which directly echoes the mandates of the Ohio Constitution and the Ohio Supreme Court
with regard to the General Assembly's legislative power. Because the General Assembly
has plenary legislative power to revoke or transfer public funds, # acted consfitutionally
throwgh H.B. 544 in transferring the menies in the endowment fund to other economic

priotities.

APPX 21



Nos, 09AP-768, 09AP-769, 09AP-785, 09AP-786, 08AP-832 & 0SAP-833 22

{§42} Furthermore, appellees’ contention that the endowment fund is similar to
Ohio's pubfic employee refirement funds and, thus, enjoys the same constitutional
protections as those funds Is without merit. Public retirement funds consist of compulsory
contributions made by specific individuals, i.e., public employees, and their employers.
Those contributions are then held in trust for the sole benefit of the public employee
contributors, who have a vested interest in the funds, Sfate ex rel. Preston v. Ferguson
(1960), 170 Ohio St, 450, 464, As Ohlo courts, including this court, have long recognized,
public retirement accounts are "not to be considered stale funds in the general sense.” In
re Appeal of Ford (1882), 3 Ohio App.3d 416, 420.

{§43} In contrast, the General Assembly created the endowment fund using
discretionary general revenue funds the stale received from the setflement with the
tobacco comﬁpanles. The funds were received by the state as general state monles,
subject to expenditure by the General Assembly for any purpose. The lobacco use
prevention and cessation tiust fund was likewise created by statute and designated as
the recipient of some of the settlement money. The endowment fund was, in turn, created
by statute, and was funded by the tobacco use prevention and cessation trust fund. In
other words, the endowment fund was created solely from state funds, not from a source
that connected them intrinsically with the rights of particular persons.

{§44} Moreover, public retirement funds provide a pension for specific public
employees, and the board overseelng the funds owes a fiduciary duty to those specific
beneficiaries. R.C. 145.11 ("[flhe board and other fiduciaries shall discharge thelr duties
with respect to the funds solely in the inferest of the participants and beneficiaries; for the

exclusive purpose of providing benefits to participants and their beneficiarias.]’). The
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public employes retivement systems do not exercise thelr statutary functions on behalf of
the state but, rather, on behalf of specific, identifiable beneficiaries. This is wholly unlike
the foundation and the endowment fund, which served a generalized public purpose and
whose trustees had no fiduciary obligations to any specifie, identifiable individuals. See
farmer R.C. 183.07 (the purpose of the foundation is to "prepare a plan to reduce tobacco
use by Ohioans.]".

{945} In shart, appelleas’ altempts to compare the endowment fund to the public
refirement funds are unavalling. Public retirement funds are protected, but for reasons
wholly inapplicable fo the endowment fund, Like most of the state’s custodial accounts,
the endowment fund was simply a public fund subjact to the General Assembly's power to
aboliigh, amend, or transfer it as it deems fit.

{145} As noted above, the scle basis for the tral court's ruling that H.B. 544
violates the Contract Clauses of the United States and Ohio Constitutions and the
Retroactivity Clause of the Ohio Constitution was its finding that the endowment fund
canstituted an frrevocable charitable trust that created vested tights for appellees as
former smokers who paricipated in smoking cessation programg funded by the
foundation. Having concluded, however, that the endowment fund was not an irrevocable
charitable trust, it created no vested rights for appellees or any octher individual,
accordingly, appellees' consfitutional claims fail. Appellants’ first, third, and fourth
assighments of error are sustained.

{1147} Appeliants also claim that the tial court erred In concluding that appeliees
had standing to challenge the constitutionslity of H.B. 544. Given our conclusion that

appellees’ claims are without merit and that there are no constraints on the General
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Assembly's ability to expend the funds under these circumstances, we need not address
appeliants' contention. Accordingly, appellants’ second assignment of error is moot.

{748} Having concluded that the trial court improperly found H.B. 544
unconstitutional, we must address Legacy's cross-assignment of error. Legacy contends
the trial court erred in ruling that the contract befween it and the foundation was invalid
and unenforceable, rendering Legacy's constitutional impairment of contract claim without
merit.

{449} In analyzing whether legislative enactment violates the Contract Clauses of
the United States and Ohio Constitutions, a court must initlafly ask " ‘whether the change
in state law has "operated as a substantfal impairment of a contractuat celationship.”'"
State ex rel. Horvath v. State Teachers Rel Bd. {1698), 83 Ohio St.3d 67, 76, quoting
Gen. Motors Corp, v. Romein (1992), 503 U.S, 181, 186, 112 S.Ct. 1105, 1108, quoting
Aliied Structural Steel Co. v. Spannaus (1978), 438 U.S. 234, 244, 98 §.Ct. 2716, 2722.
This inquiry involves three components: "whether there is & c¢ontractual relationship,
whether a change in law impairs thal contractual relationship, and whether the
impairment is substantial.” Horvath at 76, quoting Romeein, 503 U.S. at 186, 112 §5.Ct. at
1109. The “obligations of a contract are impaired by a law which renders them invalid, or
releases or extinguishes them.” Home Bidg. & Loan Assn. v. Blaisdell (1934), 280 U.S.
398, 431, 54 5.Ct. 231, 238

{§50} Pursuant to the foregoing, we must first determmine whather there exists a
contractual relationship between Legacy and the foundation. As noted, the trial court
concluded that no confractual refationship exists between the two entifies as a result of

the board's noncompliance with R.C. 121.22, Ohio's Open Meetings Act. The tral court
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further concluded that the contract between the board and Legacy is invalld bacause:
(1) the board unlawfully delegated its statutory authority; (2) Renner execuled the contract
without ratification by the board; and (3) the confract does not meet requirements for
grant agr;eements.

{{51} Evidence presented at the hearing on the rﬁo’rians for preliminary injunction
establishes the following. The April 2, 2008 announcement regarding the stimulus
proposal raised concerns for several board members, [ndeed, one board member
testified that upon hearing the announcement, he immediately believed the stimulus
proposal would precipitate an imminent legal dispute about whether the General
Aszembiy or the foundation had authorlty over the endowment fund, As such, prior to the
April 4, 2008 board meseting, that board member discussed with several other board
mambers the nature of the foundation, its legal status, and the effect that any subsequent
legislative and/or legal action might have on the board's mission and fiduciary
responsibilities. Pursuant to those discussions, that board member informed Renner and
several other board members that he would propose at the Aprii 4, 2008 meeting that the
board transfer money from the endowment fund fo an outside entity for use in tobacco
prevention and cessation.

{452} In the meantime, on April 2, 2008, Renner left a voicemail message with
Susan Walker, the assistant attorney general who represented the foundation, requesting
legal advice related to the stimulus proposal. Renner testified that his voicemail message
described the legal questions at issue and informed Walker that he needed her legal
advice for the board's April 4, 2008 mesting. Due to concerns about the attomney

general's dual representation of parties with potentially conflicting claims to the monies in
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the endowment fund, Renner also requested that the Aftorney General appoint special
outside legal counsel for the foundation.

{1153} Walker, who was out of the state on business, did not respond to Renner's
voicemail message; however, she informed Britt Strottman, another assistant attomey
general, of Renner's requests and asked her to notify senior managsment in the Attorney
General's office. On Aprit 3, 2008, Strottman isft a voicemail message with Renner stating
that the Altormey General was presently engaged In an important meating 1o discuss the
issues raised by Renner, Strottman requested that Renner set forth the foundation's
requests for legal advice in writing and indicated that an assistant attorney general would
contact him before the board's Aprif 4, 2008 meeting.

{f54} Renner unsuccessiuily attempted to return Stroftman’s call after oifice hours
on Aprit 3, 2008, Pursuant to Strottman's request, Renner prepared a lefier fo the
Atiomey Ganeral, describing the issues about which the board requested advice. Due to
time constraints, Renner was unable to deliver the letter to the Attorney General's office
that day; accordingly, he resolved to present i fo an assistant attorney general at the
board meeting the next day.

{455 Af the time the board convened its April 4, 2008 mesting, the Aftorney
General's office had not pravided a substantive respanse to the legal questions posed by
Renner, nor had it appointed special counsel for the board. Renner testified that although
Walker had previously informed him that she could not attend the meeling due to a work
confiict, and that he had not expressly requested that another assistant attorney general
attend in her place, he fully expected an assistant altomey general to attend the meeting,

as one routinely aftended board meetings, particularly when there were legal issues lo
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discuss. However, no one from the attorney general's office attended the meeting.
Although Renner and the board members expressed concem about the absence of legal
coungel, no one called the atiorney general's office to request that a lawyer attend the
meeting. Moreover, Renner testified that the board mernbers discussed, bui rejected, a
suggestion that the board convene a special meeting when an assistant attorney general
could be prasent.

{156} The official minutes from the Aprll 4, 2008 board meeting reflect that shortly
after the meeting convened, the board chairman explained that the board needed fo go
into executive session to discuss legal issues rolated to the events surrounding the
endowment fund. Following this announcement, one of the board members moved to go
Into executive session "o consider confidential legal matters.” The motion passed by
unanimous rolf call vote,

{957} During the executive session, the board discussed several lssues,
including: (1) whether the board or the General Assembly had legal authority over the
endowment fund; {2) whether the endowment fund constituted a trust for the henefit of
Ohio smokers; (3) whether to transfer funds from the endowment fund fo an outside
entity, and, if so, the amount of funds to transfer and the potential recipients of the
transferred funds, (4) the alternatives for legal action against the General Assembly to
protect the endowment fund; (8) the board's obligation as fiduciaries of the endowment
fund; (6) the potential conflict of interest as to the Attorney General and the need for
independent outside counsel;, (7} the likelthood of "imminent” ltigation with the Governar
and General Assembly If the board transferred endowment fund monies to an outside

entity; and (8) the authorization of Renner to carry out the transfer.
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{458} Upon conclusion of the executive session, the hoard returned to the public
portion of the meeting. According to the official meeting minutes, the board chaiman
thanked the board for the two-hour discussion that occurred in executive session.
Thereafter, one of the board members moved to request the Aftorney General "to appoint
special legal counsel to represent the Ohle Tobacco Use Prevention and Control
foundation to utilize the foundation endowment doliars as intended in Ohio Revised Code
183." Discussion related to the appoiniment of special counsel lasted approximately ten
minutes. Following a vole, the "special counsel” resolution passed 13-1.

{39} Immediately following the “special counsel" vote, another board member
made the following motion: "to authorize the transfer of $180,000,000 from the Tobacco
Use Frevention and Control foundation endowment fund to one or all of three
organizations equally: Campaign for Tobacco Free Klds, American Legacy foundation,
Ohio Hospital Association for Healthy Communities foundation, to carry out the mission of
the Ohio Tobacco Prevention foundation and fulfifl the board's fiduciary duties. In
addition, to authorize the Executive Director, Michael Renner, to do ali things necessary
and prudent fo canry out the transfer and to alter distribution if satisfactory contractual
agreements cannot be reached with one or more of the organizations" The board
adopted the transfer resoluticn by a vole of 10-4 without discussion.

{60} After the board meeting, Renner contacted all three organizations named in
the resolution. Legacy was the only organization able to respond within the foundation's
time frame and willing to enter into a contract in connection with the transfer.

[Yi6i} Thereafter, on April 8, 2008, Renner, pursuant to the authority granted hitn

by the board's transfer resolution, executed a contract with Legacy on behalf of the
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foundation, whereby, in return for the foundation's transfer of $180 million from the
endowment fund to Legacy, Legacy committed to utilize those funds In connection with
smoking cessation and prevention programs. Renner testified that prior to executing the
contract, an assistant attomey general reviewed and “signed off” on the contract. (Depo.
87.)

{§62) Under the terms of the contract, Legacy agreed to: {1) focus use of the
funds upon Ohio papulations; (2) prepare a plan, consistent with that of the foundation, to
reduce tobacco use by Chioans, targeting particular groups; and (3) carry out, or provide
funding for private or public agencies to carry out, research and programs related to
tobacco prevention and cessation, and to that end, establish an objective process to
determine what research and 'program proposals to fund. After executing the contract,
Renner delivered a letter on behalf of the foundation to the state treasurer, requesting that
the treasurer disburse and transfer $190 miflion of the endowment fund to Legacy.

{63} Legacy contends that the tral court erronecusly concluded that the contract
between it and the foundation Is invalid and unenforceable as a result of the board's
noncompliance with R.C. 121.22, Ohic's Open Meetings Act. More particularly, Legacy
challenges the trial court’s findings that the board violated R.C. 121.22 by failing to state a
proper legal basis under R.C. 121.22(G) to convene in execufive session and by
deliberating in executive session upon matters it was required to discuss in apen session.

{{64} Ohio's Open Meetlings Act "is to be iiberally construed to require a public
body at all timas {o take official action and conduct deliberations upon official business in
meetings open to the public. R.C. 121.22(A). Its purpose is to assure accountability of

elected officials by prohibiting their secret deliberations on public issues." State ex ral.
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Cincinnati Enquirer v. Hamilfon Cty. Commys. (Apr. 28, 2002), 1st Dist. No. C-010605,
citing State ex rel, Cincinnati Post v. Cincinnati, 76 Ohio St.3d 540, 544, 1986-Ohio-372.
¥ specific procedures are followed, public officials may discuss certain sensitive
informiation in a private executive session from which the public is exciuded, R.C.
121.22(G} lists the seven matters that a public body may consider in executive session.
A public body may convene in executive session only after a motion and vote that
specifically identifies the permissible topic. R.C. 121.22(G); Sfafe ex ref. Long v. Council
of the Village of Cardington, 92 Ohio St.3d 54, 59, 2001-Ohio-13¢ {if a public body
decides to conduct an executive session, the public body must specify in its motion those
matters that it will discuss in the executive session.}. The executive session may then be
held “for the sole purpose of the consideration of' one of the enumerated exceptions.
R.C. 121.22{G).

1§65} Legacy contends that the motion to enter executive session stated a proper
basis under R.C. 121.22{G)3), which permits executive session for the purpose of
conducting “conferences with an attorney for the public body concerning disputes
involving the public body that are the subject of pending or imminent court action.” We
note, initially, that the motion does not mention conferencing with legal counsel for the
board. Further, pursuant to R.C. 108.02, the Attorney General is legal counsel for all
state agencies, including the board, Legacy concedes that ne assistant atiomey general
aftended the Aprii 4, 2008 board meeting. Legacy contends, however, that Renner, a
licensed attorney and the board's Executive Director, attended the meeting and provided
lagal counsel to the board; accordingly, Legacy argues, Renner acted as the "attorney for

the public body." and, thus, the R.C. 121.22(G)(3} exception applies. We disagree.
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{J66} Several board members tesfified that in the absence of an assistant
attorney general, the board questioned Renner and three of the board members, all of
whom are licensed attorneys in Ohio, about the lagal matters at issue and that the four
attorneys responded to the board's guestions utilizing their legal training and expertise.
However, Renner, as well as several hoard members, testified that all four attorneys
expressly stated that their responses were not made in any official capacity as the board's
attorneys. In addition, several board members testified that they did not believe that
Renner or the three attomey board members acted as legal counsel for the foundation.
The four attorneys, including Renner, testified that they did not consider themselves o be
aftorneys for the board.

{67} Ohio law establishes that board members or employees who happen to be
attorneys are not the “"attomey for the public body" cortemplated by R,C. 121.22(G){3}.
Awadalla v. Robinson Memorial Hosp. (June 5, 1892}, 11th Dist. Ne. 891-P-2385 (meeting
minutes reflect attomey board member Stephen Colechhi was designated as Senior Vice
President; accordingly, the evidence did not support an argument that he served as the
hospital's attorney); fn re Smith (May 15, 1881), 5th Dist. No. CA-80-i1. (R.C.
121.22{(G)(3) did not apply because the county prosecutor, who was the attorney for the
public body, was not present at the meeting).

{968} Legacy contends that Awsdalle was superceded by the Ohio Supreme
Court's decision in Stafe ex rel. Leslle v. Ohip Housing Finance Agency, 108 Ohio St.3d
261, 2005-0Ohio-1508. Legacy's contention is without merit, as Lesfie considered a
narrow, unrelated issue; that is, whether the aftorney-client privilege exists between a

state agency and its in-house counsel when that counsel is not an assistant atfomey
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general. The court held that those communications are privileged. Id. at 136, Lesfia did
not expressly or implickly overrule Awadalia, Indeed, the court did not mention either
Awadalia or the Open Meelings Act. Finally, Lesfie does not stand for the proposition that
an Executive Director or board member who is also an attorney can serve as the attomey
for a board .fcr purposes of discussing “panding or imminent court action” in executive
session.

{7169} Here, the board's official meeting minutes and the testimony of several
board members demonstrates that Renner was present at the board meeting in his
capacity as Executive Director, not as the board's attorney, Because the evidence does
not support the argument that neither Renner nor any of the other attorneys present at the
meeting were acting as fegal counsel for the board, the trial court correctly found that the
board did not convene in executive session to confer with "an attoney for the public
body."

{§703 Secondly, the motion does not cite "pending or imminent court action” as
the reason for entering executive session. Rather, the motion states only that executive
session was required "to consider confidential legal matters.” The term “confidential legal
matters" encompasses a mytiad of subjects which may or may niot be related to, or result
in, court action. A finding that this statement was sufficient o satisfy the notice
requirement of R.C. 121.22(G}(3) would render the express requirement that the matlers
the board intended to discuss in executive session were the subject of "pending or
imminent court action" meaningless. Thus, we conclude that a referencs to “confidential

legal matters” is insufficient to satisfy the notice requirement of R.C. 121 22(GY3).
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{971} Merecver, even if the hoard properiy convened in executive session and
discugsed issues that may have qualified as discussions relglted to "imminent court
action" if the board's attorney had been present, the board's discussions went well
beyond this subject matter to basic palicy decisions facing the hoard-topics that should
have been discussed in open session. A resolution is invalid unless adopted in an open
meeting of the public body. R.C. 121.22(H). Additionally, “[a] reseolution, sule, or formal
action adopted in an open meeting that results from deliberations in a meeting not cpen to
the public is invalid uniess the deliberations were for a purpose specifically authorized in
division (3) * * * and conducted at an executive session held in compliance with this
section.” [d. As noted previously, the board discussed at length whether to iransfer
money from the endowment fund to an outside entity, the amount of funds to transfer, and
potential recipients of the transferred funds. We do not agree with Legacy's conientian
that all these topics were inextricably entwined with the subject of imminent litigation.
Assuming arguendo that the board's discussions about transfering funds to an outside
eniity qualified as related to "Imminent court action," the board's specific discussions
regarding the amount of funds to fransfer and to whom to transfer the funds were not
related to such court action and thus were required to be held in open session.

{972} " 'Deliberations' involve more than information-gathering, investigation, or
factfinding." Springfreld Loc. School Dist. Bd. of Edn. v. Ohio Assni. of Pub. School Emp.,
Loc. 530 (1995), 106 Ghio App.3d 855, 864, citing Holeski v. Lawrence (1893}, 85 Ohio
App.3d 824, 828, Deliberations involve the weighing and examining of reasons for and
against a course of action, Id., citing Webster's Third New International Dictionary (1861),

586. See also Thiele v. Harris (June 11, 1888), 1st Dist. No. C-880103 {"[Aliter a public
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bady has obtained the facts, it deliberates by thoroughly discussing afl of the factors
involved, carefully weighing lhe positive factors against the negative factors, cautiously
considering the ramifications of its proposed action, and gradually amiving at a proper
decision which reflects this legislative process.” (Emphasis sic.)). "Deliberations involve a
decisional analysis, i.e., an exchange of views on the facis in an attempt fo reach a
decision.” Piekutowski v. 8. Cant Ohic Educ. Serv. Clr. Governing Bd., 161 Ohio App.3d
472, 379, 2005-Ohio-2868. While it is permissible for a public body {o gather information
in private, a public body cannot deliberate privately In the absence of spacifically
authorized purposes. td.

{{73} Having reviewed the evidence in the record, it Is clear that the board
deliberated during the executive session on the issues of the amount of the endowment
fund to transfer and to whom to transfer the funds. Indeed, several board members
testified that the board took a straw poll during the executive session concerning the
proposal to transfer $190 million to one or more of three oulside entities. Renner testified
that all the board mambers were asked to state their opinions on the fransfer motion, In
addition, several board members testified that a consensus formed during the executive
session in favor of adopting the proposal set forth in the transfer resolution. The record
indicates that there was absolutely no discussion by the board about the transfer
resolution in the public session. Specifically, as previously noted, the meeting minutes
indicate that following the motion and vote on the “special counsel" resolution, one of the
board members immediately moved to transfer $190 million of the endowment fund to
one or more of the three entities discussed in executive session. At least two board

members testified that there was no discussion on the motion during the public portion of
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the meeling. Given the absence of any public discussion by the board about the specifics
of the transfer resolution, it is reasonable to conclude that the board's discussion
regarding the amount and potential recipients of the transferred funds ocourred during the
executive session.

{174} However, evidence that a public body deliberated on a public issue In
executive session does not automatically result in invalidation of a resolution, "Besides
the act of deliberation, there must be proof of causation.” Sprngfield Loc. School Dist,
Bd. of Edn., supra. Thus, there must be evidence in the record that the public body
arrived at its decision on the matter as a2 result of the nonpublic delberations. Id. at 863-
64, Here, the meetihg minutes reflect that the board did not discuss the fransfer
resolution in open session. At least one board member testified that the transfer motion
made In open session resulted from discussions held during execuflve session.
Accordingly, we agree with the trial court’s finding that the board violated R.C. 121.22 by
deliberating in executive session upon matters if was required to discuss in open session.

{975} Legacy claims, citing Jones v. Brookdield Twp. Trustees {(June 30, 1995},
14th Dist. No. 82-T-462 and Robero v. Brown Cly. Gen. Fosp. (Feb. B, 1888), 12th Dist.
No. CAB7-06-009, that the Attorney General waived its right to assert an Open Meetings
Act violation by failing to send an assistant atforney general to the board meeting.
Mefther case applies here.  Jones involved board members using their own Open
Maetings Act violation to invalidate their own actions. Roberfo also involved board
members seeking fo invalidate their own board's action. Further, Roberfo contained an
additiona] equitable component. Roberlo had relled upon the allegedly invalid

employment agreement for five years. No such equivalent reliance exists hare.
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{§76} As noted previously, the Open Meetings Act is designed fo prevent public
officials from "meeting secretly to deliberate on public issues without accountability to the
public." Cincinnati Post at 544. As the Supreme Court of Ohio recognized: "One of the
strengths of American government Is the right of the public to know and understand the
actions of their elected representatives. This includes not merely the right to know a
govemment body's finai decision on a matter, but the ways and means by which those
decisions were reached." Whife v. Clinton Cty. Bd. of Commrs,, 76 Ohie St.3d 4186, 419,
1996-Ohio-380.

{477} After thoroughly reviewing the record, we conclude that the board violated
R.C. 121.22 by improperly convening in executive sessicn and by deliberaling upon
issues not raised in the motion to convene, and that the resociutiop resulted from those
nonpublic deliberations. Absent the transfer resolution, which is invalid as a result of the
Open Meetings Act violation, Renner lacked authority to enter into the contract with
Legacy. Accordingly, the contract between Legacy and the foundation is invalid and
urnenforeeable, Having concluded that the contract between the board and Legacy is
invalid and unenforceable as a result of the board's non-compliance with the Open
Mestings Act, we need not consider the trial court's other reasons for finding the contract
unenforceable.

{78} Given our conclusion that na contractual relationship exists belween the
board and Legacy, Legacy's constitutional Impairment of contract claim necessarily fails.
Accordingly, Legacy's cross-assignirmant of error is overruled,

{§79} For the foregoing reasons, appeliants’ first, third and fourth assignments of

srror afe sustained, thelr second assignment of efror is moot, and Legacy's conditional
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cross-assignment of emor is overruled. We affirm the judgment of the Franklin County
Court of Common Pleas denying declaratory and injunctive relief to Legacy hut reverse
fhe judgment granting dediaratory and injunctive relief to appellees and remand these
matters to the trial court for further proceedings consistent with this decision.

Judgment affirmed in pari, reversed in part,
and matfers rermanded o tral court,

MeGRATH, SADLER and TYACK, 4., concur.
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State of Ohio et al,,
Defendants-Appellants.
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Use Prevention and Control Foundation
et al.,
Plaintiffs-Appellees,
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Robert G, Miller, Jr. et al.,
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JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on
December 31, 2009, appellants' first, third and fourth assignments of error are
sustained, their second assignment of error is moot, and intervening-plaintiff/cross-
appellant's conditiona cross-assignment of error is overruled. It is the judgment and
order of this court that the judgment of the Frankiin County Court of Common Pleas
denying declaratory and Injunctive relief to intervening-plaintifi/cross-appellant is
affirmed, and the judgment of the trial court granting declaratory and injunctive relief to
appellees is reversed, and these matiers are remanded to the trial court for further
proceedings consistent with this court's decision.

In addition, appellees’ October 13, 2009 motion {0 strike is denied, and
this courf's siay order entered on August 18, 2008, shall remain in full force and effect
until such time as the Supreme Court of Ohio, if an appeal to that court is filed, finally
determines the matter. Costs shall be assessed against the appellees and cross-

appellant.

T .
Judye-Patrick M. McGrath

A,{ié,«ﬁ._ﬁwwﬂ_

Jiige Lisa L. Sadler

Judge G. Gary Fyacly,/
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NUNC PRO TUNC JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on
December 31, 2008, appellants’ ﬁrst,' third and fourth assignments of error are
sustained, their second assignment of error is moct, and intervening-plaintifi/cross-
appeltant's conditional cross-assignment of error is overruled. 1t is the judgment and
order of this court that the judgment of the Franklin County Court of Common Pleas
denying declaratory and injunctive rélief fo intervening-plaintiff/cross-appellant is
affirmed, and the judgment of the trial court granting declaratory and injunctive relief to
appeflees is reversed, and these matters are remanded fo the trial court for further
proceedings consistent with this court's decision.

In addition, appelless’ October 13, 2009 motion to strike is denied, and
the injunction issued by this court on August 18, 2008, shall remain in full force and
effect until such time as the Supreme Court of Chio considers this matter. Costs shall

be assessed against the appellees and cross-appellant.

| ~ f/g‘% A

Judge Patrick M. McGrath

Judge Lisa L. Sadler

Judge a Gary Tjacl{/ wa

' This judgment entry replaces, nunc pro tung, the original judgment entry entered on December 31,
2009, and is effective as of that date.
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. T
IN THE COURT OF COMMON PLEAS ‘%‘
FRANKLIN COUNTY, OHIO : >
S
3

BOARD OF TRUSTEES OF THE .
TOBACCO USE PREVENTION AND

CONTROL FOUNDATION, et al,, CASENO, 08 CV 005363

Plaintiffs, SETALS - o o
- TUOERAMS  APPRAIARIE RRY
¥, . '
KEVIN L. BOYCE, . TERpA#: e
TREASURER OT STATE, et al,, - . B C ;
Defcndants. ‘ / ]

ROBERT G. MILLER, JR., et al.

FINAL APPFALARLE ORDEF

Plaintiffs, CASE NO. 08 CV 07691
v. JUDGE FAIS
STATE OF OHIO, et al. : S o
: TERK | NG
Defendants. : e T J
FINAL JUDGMENT ENTRY

Following trial on the permanent injunction held June 1, 2009, and/based on the evidence
admitted at trial, the Court readopts and incorporates herein its Findings of Fact and Conclusions
of Law in the Order Granting Preliminary Injunction, filed February 10, 2009, and expressly
finds that each fact set forth therein is supported by clear and convincing evidencé‘ The Court

acknowledges and reserves unto each party all objections to the extent the Court’s prior Findings

of Tact and Conclustons of Law are different than that party’s proposed Findings of Fact and

Conclusions of Law filed on July 3, 2008,
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FINDINGS OF FACT

In addition to the Court’s previous Findings of Fact that are incorporated herein, the
Court finds that the following facts have been proven by clear and convincing evidence:

1. The Amended Complaint

374, Plaintiffs Robert G. Miller, Jr. and David Weinmann, in their Amended
Complaint fifed March 3, 2009, allege that Substitute H.B. 544 and Amended 5.B. 192 of the
127th General Assembly not only viclate the Contracts Clauses of the United States Constitution,
Art. 1, § 10, and the Ohio Conslitution, Axt. 11, § 28, but also rctroactively impair substantive
rights in violation of the Retroactivity Clause of the Ohio Constitution, Art. II, § 28, by
purporting to liquidate the Ohio Tobacco Use Prevention and Control Endowment Fund (the
“Endowment Fund”) and divert thﬁse monies to the Jobs Fund for the Stimulus Proposal (as
defined in the Court’s February 10, 2009 Order).

il The State’s Funding Of The Truast

| 225, Tn 2000, the General Assembly apprbpriated $234.861,033 of tobacco settlement
payments to a fund controlled by the Director of the Ohio Department of Health (“ODH™) for
fiscal year 2001, [State Ex. G, Am. Sub. 5.B. 192, § 6] That legislation further states; “The
Director of Health shall disburse moneys appropriated in this appropriation item to the Tobacco
Use Prevention and Control Endowment Fund created by section 183.08 of the Revised Code to
be used by the Tobacco Use Prevention and Control Foundation to camry out its duties,” [State
Ex. G, Am. Sub. 8.B. 192, § 6] In accordance with this legislation, the State in fact disbursed the
previousty appropriated monies to the Endowment Fund outside the state treasury. [Hearing Tr.,

Vol. I1, at 115-16 (Renner}]
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226. The General Assembly and the State plainly inteﬁded to create the Endowment
Fund (the “Trust™) as an irrevocable trust by enacting R.C. 183.07 and 183.08 without reserving
any right to revoke the Trust; by expressly establishing the Endowment Fund outsiac the state
treasury; by expressly designating the Ohio Tobacco Use Prevention and Control Foundation
{(the “Foundation™) as “trustee” of the Eﬁdowment Fund; by providing the Foundation with
fiduciary responsibilities and control over the Fund; by specifying by statute the intended
beneficiaries of the Trust (Ohio’s youth and tobacco users); and by making completed,
unconditional transfars of monies into the Endowment Fund (subsequent to, and as distinguished
from, the General Assembly’s prior appropriations to ODH for tobacco cessation purposes).
[State Ex. G, Am. Sub. 8.B. 192, § 6] [Hearing Tt., Vol. 1, at 73-76 {Crane)} [Hearing Tr., Vol.
11, at 12-13 {Renner}]

1. Undisputed Evidence Shows That The State Has Less Drastic Alternatives To Serve
The State’s Purpose

227, As this Court previously found in its Order Granting a Preliminary Injunction, and
in copnection with Plaintiffs’ claims that H.B. 544 violates the Contracts Clauses of the United
States Constitution, Art. I, § 10, and the Ohio Constitution, Art. If, § 28: “The State has
reasonable and equally effective alternative meang of funding $230 million for the Stimulus
Proposal and achieving the stated purposes of the Stimulus Proposal without the need to divert
monies from the Endowmeﬁt Fund. [Hearing Tr., Vol III, at 81-86 (Proctor)] The State couid
find the $230 million portion of the Stimulus Proposal that H.B. 544 seeks to take from the
Endowment Fund by the issuance of general obligation bonds — the same method by which
Governor S“tticfdand proposed on February 6, 2008 to fund $1.5 billion of the jobs stimulus
package — without diverting any monies from the Endowment Fund.” [Hearing Tr., Vol. 11L, at

75-86 (Proctor)] [Pl Fxs. 11,12, 24]
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228.  After the preliminary injunction hearing in early June 2008 in this case, another
law went into effect that purports to further appropriate the monies that, pursuant to 11.B. :544,
were to be transferred from the liguidaied Endowment Fund to the Jobs Fund. Am. Sub. H.B.
554, effective June 12, 2008, purports to appropriate $150 million over a three-year period fron_i
the yet-to-be-funded Jobs Fund fo new biomedical and bioproducts programs in Ohio. [6/1/09
Hearing Tr., at 13, 24-25, 29 (Griffin)]

229, Yet, the depletion of the Endowment Fund is not necessary to achieve the goals of
the Stimufus Proposal or creating Ohio jobs, whether through the biomedical and bioproducts
programs or otherwise. As the Courl previously found, diversion of the Endowment Fund
monies is not necessary when there is a less drastic alternative to serve the State’s goal of
creating Ohio jobs. Instead of offering evidence that the State is unable to create Ohio jobs or
fund the new biomedical and bioproducts programs unless the Endowment Fund is liquidated,
the State’s witness, John Griffin, admitted that alternative sources of funding are, in fact,
available without the necessity of liquidating the Endowment Fund. Mr. Griffin merely focused
his testimony on the importance of creating Obio jobs through the new biomedical and
bioproducts programs, not whether the State has alternative means of creating Ohio jobs or
funding those programs without liquidating the Endowment Fund. [6/1/0% Hearing Tr., at 13-14
(Griffin)] |

230. The State still does not contest the credible testimony of Allen Proctor, a public
finance and budgeting expert, that H.B. 544°s depletion of the Endowment Fund is not necessary
because there is an equﬁlly effective, less drastic alternative to serve the State’s goal of creating
jobs in Ohio: the State’s issuance of general obligation bonds. [Hearing Tr., Vol. I1I, at 75-86]

[PL Exs. 11,12,24)
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231, In fact, the State’s witness, Mr. Griffin, conceded at trial that Ghio’s new
biomedical and bioproducts programs could be funded through the State’s issuance of bonds:
(:  And you are not aware of any constraints that would keep the State
of Ohio from issuing bonds to fund Ohio’s new biomedical and

hioproducts job stimulus programs, are you?

A:  There is a five percent cap constitutional on debt from the State that
would be one constraint that we obviously would have to deal with.

Q:  And these programs could be funded within that cap, couldn’t they?

Ar Yes. '
£/1/09 Hearing Tr., at 31-32 (Griffin)]

232,  Mr. Griffin also acknowledged that the federal government has now passed job
stimulus lepislation that dwarfs Ohio’s Stimwlius Proposal and rc}ated‘}agislaﬁon. {6/1/09 Hearing
Tr., at 32-33 (Griffin}] See American Rcc;overy and Reinvestment Act, Pub. L. No. 111-5, 9§
Stat. 1861, 123 Stat. 115 (2009) (the “Federal Stimulus Program™). The State of Ohio is
receiving $8,200,000,000 from the Federal Stimulus Program, which will save or create more
than 130,000 Ohio jobs. [PL Ex. 28] [6/1/09 Hearing Tr., at 33-36 (Griffin}] In addition,
substantial other federal stimulus funds are directly available to Otilo compaties, including Ohio
biomedical and bioproducts programs, for the purpose of creating Ohio jobs. {/d]

233,  Mr. Griffin further testified that there are a multitude of alternative funding

sources available for biomedical and bioproducts programs in Ohio:

e Ohio’s Third Frontier Program has $700 million available for all phases of Ohio
biomedical and bioproducts programs. [6/1/09 Hearing Tr., at 29-31 (Griffin)]

s Ohio is receiving $96 million of federal stimulus funds for its energy program, which
pravides funding for development of bioproducts. [d. at 37-41} [P1. Exs. 29, 30

» The Federal Stimufus Program is providing $786.5 miltion for advanced research and
development of biofuels, which are bioproducts, including 3480 million for
demonstration-scale biorefineries ~ the same types of biovefineries that Ohio’s
hioproducts program would be funding. [6/1/09 Hearing Tr,, at 41-43 (Griffin)} [PL.
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Ex. 31] These federal stimulus dollars are available to the same Ohio companies that
would be applying for funds from the Ohio bioproducts program. [6/1/09 Hearing
Tr., at 44 (Griffin)]

There is another $3.4 billion of federal stimulus funds available for biofuels
(bioproducts) programs. [Jd at 44-45] [PL Ex. 33]

The Federal Stimulus Program is providing a total of $10.4 billion for biomedical
research activities, including two separate grant programs currently providing a
combined total of $400 million for biomedical research and development, which is
available to the Statc and Chio biomedical and bioproducts companies. [6/1/09
Hearing Tr., at 45-46, 71-75 (Griffin)] [P1. Exs. 35, 36, 37, 38]

Even without the Federal Stimulus Program, the National Institule of Health and
National Science Foundation apnually provides over $800 million to Ohio technology
companies, including those in the biomedical and blopwducts areas. [6/1/0% Hearing
Tr., at 52 (Griffiny]

The Federal Small Business Innovative Research Program annually provides several
hundreds of millions of dollars to Ohio companies, including those in the biomedical
and bioproducts arcas, [7d at 52-53]

The Chio Venture Capital Authority has $130 million of financing available for Ohio
technology companies, including biomedical and bioproducts companies. [/d at 53]

The Ohio Innovative Loan Program providés $20 million each year to Ohio
technology compames including biomedical and bioproducts companies. [Jd. at 53~
54} :

The Ohio Thomas Edison Program provides $16 million of funding each year for
Ohio technelogy companies, including biomedical and bioproducts organizations.
[Id at 54]

The Ohio Entrepreneurial Signature Program has $60 million of funding available for
Ohio biomedical and bioproducts companies. [/d at 54-55}

Ohio’s Advanced Energy Job Stimulus Program has $150 million of funding
available for advanced energy programs, which overlap with the proposed new (Qhio
bioproducts program. {/d at 55-56]

The Ohio Research Commercialization Grant Program has $2 million of funding
available each year for Ohio biomedical and bioproducts programs. [Id. at 56-57]

The Federal Farm Bill, the Ohio Department of Development’s (“ODOD’ ¢} Chapter

166 Loan Program, ODOD’s Research and Development Loan Program, combined
with local property tax abatements, infrastructure assistance, and Third Frontier
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marketing assistance, provide two to three times the amount of funding for Ohio
biomedical and bioproducts programs than the amounts those programs were slated
receive from the Endowment Fund — ie., $300 to $450 million over the next three
vears, [Id at 57-397 [Pl Exs, 40, 41]

e The Ohio Technology Investment Tax Credit Program provides $2.5 million of
funding each year for Ohio technology companies, including biomedical and
bioproducts programs. [Jd at 60]

s Private venture capital and equity investors provide an average of $180 million each
year for developing Ohio compamies, including biomedical and bioproducts
companies. [Id. at G0-61]

s  ODOD's Economic Development Contingency Fund anoually has $4 million, which
is available for Ohio biomedical and bioproducts programs. [/ at 61}

234, In total, in addition to the State’s ability to issue bonds to fund job-creation
programs such as the new biomedical and bioproducts programs, the Federal Stimubus Program
and other existing government programs provide in excess of $4 billion of funding that is
available to biomedical and bioproducts programs in Ohio.

235. Many of these and other state and federal government programs overlap with
Ohio’s proposed new biomedical and bioproducts programs by providing hundreds of millions of
dollars of funding for the séme stages of the commercialization process that the new Ohio
programs were to be funding. [/d at 62-71] [Pl Ex. 27, at pg. 2]

1V.  Yrreparable Harm, Harm To Third Farties, and Pablic Intcrest ‘

236. Depletion of the Endowment Fund and discontinuance or reduction in the Ohio
' tobacco prevention and cessation programs funded by the Endowment Fund would cause
irreparable harm to Plaintiffs Miller and Weinmann, who rely on those programs to become and
remain tobacco free. [Hearing Tr., Vol. 1, at 146-48 (Weinmann)] [Hearing Tr., Vol. T1, at 170

(Miller)]

APPX 50



237. Depletion of the Endowment Fund, and discontinuance or reduction of the
tobacco prevention and cessation programs funded by the Endowment Fund, would result in a
substantial increase in tobacco-related premature death and discase in Ohio, [Hearing Tr., Vol. II,
at 176-77, 204-06 (Healton)] [PL Ex. 18, Wewers Dep. at 26-27], and result in a substantial
increase in medical expense for both Ohioans and the State of Ohio for treatment of tobacco-
related disease. {Ilearing Tr., Vol. 11, at 206-07 (Healton)]

CONCLUSIONS OF LAW

In addition to the Court’s previous Conclusions of Law that are incorporated herein, the
Court makes the following Conclusions of Law:

V. Standing For Amended Complaint

238. In addition to the Court's p{ilor determinations as to why Plaintiffs Miller and
Weinmann have standing to bring this action, they have standing to pursue the claims in their
Amended Complaint for amother reason. As actual participants in the tobacco cessation
programs funded by the Endowment Fund, Plaintiffs Miller and Weinmann are specifically
identifiable beneficiaries of the Trust, Thus, they have standing under the Ohio Trust Code ta
bring this action fo prevent the State’s attempt to terminate the Trust. R.C. 5804.10(B), read in
conjunction with R.C. 5804.13, expressly states that a “beneficiary may commence a proceeding
to ... disapprove a proposed ... termination” of a charitable trust.

VI. Permancant Injunction Standards

239, “Injunctive relief is warranted when a statute is unconstitutional, enforcement will
infringe upon constitutional rights and cause irreparable harm, and there is no adequate remedy

at law.” United Auto Workers, Local Union 1112 v. Philomena, 121 Ohio App. 3d 760, 781

APPX 51



(10th Dist. 1998). See also Franklin County Dist. Board of Health v. Paxson, 152 Ohio App. 3d
193, 925 (10th Dist. 2003}

240. A trial court’s issuance of a permanent injunction is particularly warranted where,
as here, the moving party not only prevails on the merits under substantive law and shows an
~ impending threat of irreparable barm, but also shows that (i) the harm outweighs any injury that
the injunction may inflict on the other party, and (ii) the injunction would serve the public
interest. See Paxson, 152 Ohio App. 3d at § 25 (injunctive relief involves balancing of equities).

VII.  Plaintiffs Prevail On The Merits

241, Plaintiffs Miller and Weinmann prevail on the merits of the substantive law
because they have established, by clear and convincing evidence, that H.B. 544 not only violates
the Contracts Clauses of the United States Constitution, Art. I, § 10, and the Ohio Constitution,
Art. 11, § 28, but also violates the Retroactivity Clause of the Ohio Constitution, Article I, § 28,
by retrospectively impairing Plaintiffs’ pre~existing substau’zivg rights, imposing new substantive
burdens, and disabling the Trust and its tobacco pr;zvention and cesgation programs.

247, While the State, under the Contracts Clauses of the federal and state
Constitutions, ray kmpair a contractual obligation if it is necessary to serve an important State
purpose, there is ne such necessity exception for the enactment of retroactive laws. The
Retroactivity Clause of the Ohio Constitution, Article II, § 28, states: “The general assembly
shall have no power to pass tetroactive laws..” A new \;;tatute that expressly applies
retroactively is unconstitutional if it impairs or affects substantive, as opposed to mereky
remedial, rights. Van Fossen v. Babcock & Wilcox Ce., 36 Ohio St. 3d 100, 106-07 (1988).
Accord: Smith v. Smith, 109 Ohio St. 3d 285, § 6 (2006) (“[a] statute that applies retroactively

and that is substantive violates Section 28, Article II of the Ohio Constitation™).
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243.  An unconstitutional substantive law is “[e]very statute which takes away or
impairs vesied riphts acquired under existing laws, or creates a new obligation, imposes a new
duty, or attaches a new disability, in respect to transactions or considerations already past....”
Van Fossen, 36 Ohio St. 3d at 106, quoting Cincinnaii v. Seasongeod, 46 Ohio 8t. 296, 303
3(1889}. Accord: Smith, 109 Ohié St. 3d at 16 (a statute is substantive where it “impairs vested
rights, affects an accrued subslantive right, or imposes new or additional burdens, duties,
obligations, or liabilities as to & past transaction”); State v. Walls, 96 Ohio St. 3d 437, at {9
(2002) (it is “settled in Obio that a statute runs afoul of [the prohibition in Section 28, Article I
of the Ohio Constitition against retroactive laws] if it takes away or impairs vested rights
. acquired under existing laws”).

244,  Conversely, “remedial laws are those affecting only the remedy provided,” such
as “laws which merely substitute a new or more appropriate remedy for the enforcement of an
existing right.” Van Fossen, 36 Ohio St. 3d at 107,

245, This Court undertakes review of H.B, 544 mindful of the presumption of the
constitutionality of legislative enactments. Yet, there can be no reasonable doubt that H.B. 544
violates the Retroactivity Clause of the Ohio Constitution, Art. I, § 28.

246, H.B. 544, on its face, applies retrospectively to the pre-existing Trust. Section 4
of H.B. 544 expressly directs the Treasurer to liquidate the entire Endowment Fund, which has
existed for more than cight vears:

“Notwithstanding any provision of law to the contrary, on the effective
date of this section, the Treasurer of the State shall liquidate the Tobacco
Use Prevention and Control Foundation Endowment Fund created by
section 183.08 of the Revizsed Code in a prudent manner. The Treasurer
of State shall deposit into the state treasury to the credit of the Tobacco
Use Prevention Fund (Fund 5BX0), which is hereby created, the lesser

of $40 million or 14.8 per cent of the proceeds from the liquidation. The
Treasurer of State shall deposit the remaining proceeds from liguidation

Lo
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into the state treasury to the credit of the Jobs Fund (Fund 5Z30), which
is hereby created.”

247.  Thus, ILB. 544 expressly applies restrospectively, just like the statute in Van
Fossen, where the Supreme Court held that 2 new statute “clearly expressed legislative intent”
that it be applied retrospectively because it applied fo cases existing on its. effective date
“notwithstanding any provision of any prior statute or rule of law.” 36 Ohio St. id at 106.

248, H.B. 544 s algo clearly substantive, not remedial. By liquidating the Endowment
Fund and attempting to divert those monies to the Jobs ¥und, H.B. 544 impairs the substantive
and vested trust rights and interests of Piaintiffs Miller and Weinmann and the other actual Ohio
beneficiaries of the Trust and the Trus;t corpus, the Endowment Fund., H.B. 544 also
substantively imposes new burdens on ~ indeed, disables — the Trust, the tobacco prevention and
cessation programs it funds, and the Ohic tobacco users participating in those programs,
including the individual Piaintiffs, Bank One Trust Co., N.A v. Reynolds, 173 Ohio App. 3d 1,
9§ 156-27 (2007) (holding that new statute, which retroactively impaired a beneficiary’s trust
interests, violated Art. II, § 28 of the tho Constitution because the statute imposed a new
burden on substantive rights).

249, The Ohio Supreme Court holds that “[tThe chasitable purpose of a charitable trust
becomes vestéd in use or enjoyfﬁcnt at the time of the creation of the equitable duty of the
person, by whom the property is held, to deal with such property for such chatitable purpose,
whether actual enjoyment by the beneficiarics of the charitable trust is present or {in the] future.”
Brown v. Buyer’s Corp., 35 Ohio St. 2d 191, 196 (1973). When such a duty by the trustee is
created, the right of use and enjoyment of the trust for charitaﬁle purposes becomes “fixed and

irrevocable.” fd
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250.  The ripht of use and enjoyment of the Endowment Fund for purposes of reducing
tobacco use by Ohioans became vested, and thus fixed and irrevocable, more than eight years
. ago, when the State funded the Trust and imposed a fiduciary duty upon the Qhio Tobacco Use
Prevention and Control Foundation, as trustee, to carry out and fund tobacco use prevention and
cessation programs and related research in Ohio. R.C, 183.07 and 183.08,

251,  Plaintiffs Miller and Weinmann therefore have prevailed on the merits in
establishing that H.B. 544 retroactively impairs substantive and vested trust rights in violation of
the Ohio Constitetion, Art. Ii, § 28,

252,  The prohibition under Ohic Constitution, Art. I, § 28 against retroactive,
substantive laws is absolute. The General Assembly cannot pass retroactive, substantive laws
even if therc is purportedly an important public purpose for doing so. The State cites no law to
the conirary.

253. To the extent that Amendgd S.B. 192, prior to ifs repeal on May 6, 2008,
purported to Jiquidate the Endowment Fund and divert its monies elsewhere, Amended $.B. 192
is also unconstitutional and of no legal effect for the same reasons.

VIII. Irreparable Harm

254. There is clear and convincing evidence that, absent permanent injunctive relief,
Plaintiffs Miller and Weinmann, as well ag the other Trust beneficiarics who actually were
participating in the tobacco prevention and cessation programs funded by the Endowment Fund,
will immediately suffer irreparable harm resulting from depletion of the Endowment Fund and
the discontinuance or reduction of the programs on V;Jhiﬁh they rely to become and remain

tobaceo free. These Plaintiffs have no adequate remedy at law,
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C¥X, NoHarm To The State, Harm To Third Parties, And Public Interest

255, The harm that would be suffered by the individual Plaintiffs and the other, third-
party Trust beneficiaries if permanent injunctive relief is not granted far outweighs any harm to
the State if injunctive relief is étanied, Enjoining the enforcement of an unconstitutional statute
does not harm the State. Moreover, no harm will result from granting injunctive relief because
the State has other, cqually effective alternative means of achieving its stat'cd purpose of creating
(hio jobs without depleting the Endowment Fund,

256. Granting permanent injunctive relief actually benefits the State and the public by
permitting the Endowment Fund monies to continue to be used to cary out life-saving tobacco
prevention and cessation programs in Ohio, which also reduces the Stale’s cost of providing
health care to its citizens.

X. Plaintiffs Milier And Weinmann Are Entitled To Final Declaratory And Infanctive
Relief

257. Based on the Findings of Fact and Conclusions of Law set forth hercin, as well as
the Cowrt’s readopted Findings of Fact and Conclusions of Law in its February 10, 2009 Order
Granting Preliminary Injunction, Plaintiffs Miller and Weinmann are entitled fo a final judgment
declaring that those portions of H.B. 544 and Am. S.B. 192 that purport to (i) liquidate or
transfer the monies from the Endowment Fund or (if) terminate the Trust or revoke its terms,
violate the Retroactivity Clause of the Ohio Constitution, Art. IT § 28, and thus are void ab initio,
invalid, and unenforceable.

258. Based on the Findings of Fact and Conclusions of Law set forth herein, as well as
the Court’s readopted Findings of Fact and Conclusions of Law in its February 10, 2009 Ouder

Granting Preliminary Injunction, Plaintiffs Miller and Weinmann are entitled to a final judgment
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transfer the monies from the Endowment Fund or (ii) terminate the Trust or revoke its terms, also
violate the Contracts Clauses of the United States Constitution, Art. I, § 10, and the Ohio
Constitution, Art. II, § 28, and thus are void ab inifio, invalid, and unenforceable.

259, For all of these reasons, Plaintiffs Miller and Weinmann ave entitled to a
permanent injunction, proiecting the Endowment Fund and enjoining all Defendants and their
agents from enforcing, implementing, or otherwise acting on the invalid provisions of H.I3, 544
and Am. $.B. 192,

Xi. Order Of The Court

For the reasons stated in the Court’s Findings of Fact and Conclusions of Law, FINAL
JUDGMENT is hereby entered as follows:

(A)  Judgment is entered against Intervening Plaintiff American Legacy Foundation
(“Legacy”) and in favor of Defendants State of Ohio, Attorney General of the State of Ohia,
Treasurer of the State of Ohio, Ohio Depariment of Health (“ODH”) and its Director Alvin D.
Jackson, and Cross-Claim Defendant Tobacco Use Prevention and Control Foundation and
Board of Trustees {the “Foundation™), on Legacy’s claims for declaratory and injunctive yelief, 7
because the $190 million coniract between Legacy and the Foundation, dated April 8, 2008, is
not valid or enforceable.

(B)  Judgment is entered in favor of Plaintiffs Robert G. Miller, Jr. and David W.
Weinmann and against Defendants State of Ohio, Ohio Attorney General, Ohio Treasurer of
State, and ODH and its Director Alvin D. Jackson, on the claims of Plaintiffs Miller and
Weinmann for deciaratory and injunctive relief as follows:

(a) Those portions of Substitute H.B. 544 and Amended S.B. 192 of the 127th

General Assembly that purport to (i) Hquidate or transfer the monies from the Ohio Tobacco Use
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Prevention and Control Endowment Fund (the “Endowment Fund” or “Trust™), or {ii) terminate
the Trust or revoke its terms, clearly violate the Retroactivity Clause of the Ohio Constitution,
Art 11 § 28, and the Contracts Clauses of the United States Constitution, Art. I, § 10, and the
Ohio Constitution, Art, I1, § 28, and, thus, are void ab initio, invalid, and unenforceable.

{b) Defendants State of Ohio, the Treasurer of the State of Qhio, the Attarney
General of the State of Ohio, ODH and its Director Alvin D. Jackson, and each of their
successors in office, as well as all other officials, agents and representatives of the State of Ohio,
and anyone acting in concert with them or on their behalf, are hereby permanently enjoined
from: (1) enforcing, implementing, or otherwise acting on any provision of HB. 544 or Am.
8.B. 192 relating to the Endowment Fund or purporting to terminate the Trust or revoke its
terms; (ii) terminating or seeking to terminate the Trust; and (iii) using, expending, disbursing,
appropriating, transferring, liquidating, diverting, or otherwise removing the monies and other
assets of the Endowment Fund for any purpose except as set forth in subparagraph 2(c) below.
All actions, orders, direclives, instructions or other state actions that purport to enforce or take
any action relating to, or in reliance on, those invalid provisions of H.B. 544 and Am, S.B, 192,
are hereby rendered void, ineffective and permanently enjoined.

(e) All assets, invesiments, funds, proceeds, monies or other amounts that are
in the Endowment Fund shall remain in the Endowment Fund, which shall be in the custody of
the Treasurer of the State of Chio but “shall not be a part of the state treasury,” and shall not be
subject to control, appropriation, or reappropriation by the General Assembly; provided,
however, that, as done previously in this case, any party, pending appeal of this judgment or
thereafler, may apply to the Court for use or disbursement of monies in the Endowment Fund

solely for the purpose of reducing tobacco use by Ohicans by carryving out, or providing funding
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for private or public agencies to carry out, research and programs related to tobacco use
prevention and cessation, in accordance with the original terms of the Trust. No assels,
investments, funds, proceeds, monies or other amounts that are in or derived from the
Endowment Fund shall be used, expended, disbursed, appropriated, transferred, liquidated,
diverted, or otherwise removed for any other purpose.

(C)  These consolidated actions are hereby terminated, except that this Court retains
continving jurisdiction to enforce this order, protect the assets of the Trust and oversee its
adiministration,

(D)  All objections and rights of appeal are reserved to each of the parties (o the extent
that this final judgment is inconsistent with each respective party’s proposed Findings of Fact

and Conclusions of Law previously filed in this case.

,-"""“""*"--.__(7 i
()  The parties shall equally Gay all costs. - \
IT 1S SO ORDERED. \ )

BT FADGE S
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Damian Sikora, Esq.

Aaron Epstein, Esq.

Assistant Attorneys General
Constitutional Offices

30 Fast Broad Street, 16™ Floor
Columbus, Ohio 43215-3400

Aftorneys for Defendant
Richard Cordray, Ohio Treasurer of State

Richard Coglinese, Esq.

Craig A. Calcaterra, Esq.
Assistant Attorneys General
Constitutional Offices Section
30 Fast Broad Street, 16% Floor
Columbus, Ohio 43215

Aftorneys for Intervening Defendants
State of Ohio and Atlomey General Marc Dann

John W, Zeiger, Esq. (0010707)
Stuart G. Parsell, Esq. (0063510)
South High Street, Suite 3500
Columbus, Ohio 43215

Intervening Plaintiff

American Legacy Foundation and
Plaintiffs Robert G, Miller, Jr.
and David W, Weinmann
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IN THE COURT OF COMMON PLEAS FRANKLIN COUNTY, OHIO
CIVIL DIVISION

BOARD OF TRUSTEES OF THE
TOBACCO USE PREVENTION AND

CONTROL FOUNDATION, et al., CASE NO. 08 CV 005363

Plaintiffs, JUDGE FAIS
V.
KEVIN L. BOYCE, o -
TREASURER OF STATE, et al., {‘Z?. B3 e
DA
Defendants. oo
S o
_ . ¢y o
o b
ROBERT G. MILLER, JR., et al. : fi ‘“T‘“Z
‘ LA
Plaintiffs, Case No. 08 CV (7691
V. JUDGE FAIS
STATE OF OHIO, et al.
Defendants,
ORDER GRANTING PRELIMINARY INJUNCTION
' FINDINGS OF FACT
i, Introduction
i

Intervening Plaintiff the American Legacy Foundation {(*Legacy”) and Plaintiffs
Robert G. Miller, Jr. and David Weinmamn (collectively, “Plaintiffs™) seek a preliminary
injunction enjoining Defendant Kevin L. Boyee, Treasurer of State, Defendant Alvin D. Jackson,
Director and Ohio Depariment of Health, and Intervening Defendants State of Ohio and Ohio
Attorney General (collectively, the “State Dcfendants"’) from acting under the provisions of

[LB. 544, and its predecessor, Amended 3B, 192, to transfer monies from the Endowment Fund
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of the Ohio Tobacco Use Prevention and Contro) Foundation (“Foundation™) to the “Jobs Fund.”
Legacy asserts it has a binding contract with the Foundation requiring the transfer of $190
million of the Endowment Fund to it and that the provisions of H.B. 544 mandating transfer of
the same monies to the Jobs Fund constitates an unconstifutional impairment of its contract
rights in violation of Art. I, § 10 of the United States Constitution and Art. Ii, § 28 of the Ohio
Constitution. Additionally, Legacy, Miller and Weinmann assert that the Endowment Fund is an
irrevocable trust established by the General Assembly for the benefit of Ohio smokers who seck
and need smoking cessation assistance and that H.B. 544 unconstitutionally impairs the-vested
rights of those individuais who are the beneficiaries of the Endowment Fund, in violation of the
same constitutional prohibitions.

2. The State Defendanis argue that Amended 5.B. 192 has been repealed and has
no legal effect and that H.B. 544 preserves, and does not impermissibly i‘mpair, Legacy's
contract rights. They also assert a broad range of challenges to Legacy’s contract, claiming itis
nvalid under the Ohio Open Meetings Act, R.C. 121.22(H), and that even if it is not, it does not
constitute an enforceable contract. As to the trust issue, the State Defendants dispute the status
of the Endowment Fund as a trust and challenge Miller’s and Weinmann's standing to bring &
claim,

II. The Parties

EN Legacy is a nonprofit corporation headquartered in Washington, D.C. Legacy
was founded in 1999 pursuant to the 1998 Master Settlement Agreement between the tobacco
indusiry and 46 states, including Ohio. [Heariﬁg Tr., Vol. IL, at 173 (Healton)] Legacy was

incorporated by the National Association of Atforneys General. Its eleven-member Board of
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Directors consists of two state governors, two state attormeys general, two state legislators, and
five medical and public health experts. [Hearing Tr., Vol. 11, at 173-76 (Healton)]

4. Legacy’s mission is to build a world where young people rcjéct tobacco and
anyone can quit. [Hearing Tr., Vol. I, at 174 (Healton)] Legacy is a national leader in funding
and carrying out research and programs for tobacco control, prevention, and cessation. [Renner
Dep. at 195-96] [Hearing Tr., Vol. I, at 96-98 (Crane)] [Hearing Tr., Vol. 11, at 106-07 {Renner}]

5. Plaintiff Robert G. Miller, Jr. resides in Toledo, Ohio. Mr. Miller, who is now
age 51, started smoking when he was 14 and has struggled to quit smoking since he was 28 years
old. Last year, he joined a tobacco prevention and cessation program funded by the Foundation,
which enabled him to quit smoking. After Mr. Miller stopped participating in the program, he
fell back into his prior habit of smoking two packs of cigareltes each day this past winter. Mz.
Mitler therefore rejoined the tobacco cessation prograin this spring and was again able to quit
smoking, [Hearing Tr., Vol. II, at 16070 (Miller)] |

G. Plaintiff David Weinmann resides in Cleveland, Ohio. Mr. Weinmann started
smoking when he was 13 years old, became addicted, and was diagnosed with tongue cancer at
age 29. The cancer rapidly spread throughout his neck. Between 85% and 90% of these cancers
are caused by smoking. Mr. Weinmann joined a tobacco cessation program funded by the
Foundation in April 2007. The program helped save his life by helping him quit smoking. Mr.
Weinmann still struggles with wanting to smoke and secks the continuation of tobacco cessation
programs in Ohio to help him stay tobacco free. [Hearing Tr., Vol. I, at 141-48 (Weinmann)]

7. Plaintiff Board of Trustees of the Foundation commenced this action on Apil 9,

2008, challenging the constitutionality of Amended 3.18. 192, which was passed on April 8, 2008
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and which threatened to liquidate the Endowment Fund. The Foundation’s Board of Trustees is
also s Cross-claim Defendant as to Legacy’s Complaint.

8, Defendant Kevin L. Boyee is sued by all Plainti{Ts as a Defendant in his official
capacity as the Ohio Treasurer of State (the “Treasurer™).

9. The Ohio Attorney General is an Intervening Defendant and is sued by all
Plaintiffs in his official capacity (the “Attomey General”).

10, Alvin D. Jackson, M.D. is the Director of the Ohie Depariment of Health
{(“ODI{™, and he, in his official capacity, and ODH are sued as Defendants in this case,

III.  The History Of The Qhio Tobacco Use Prevention And Control Endowment Fund

11 In 1998, the State of Ohio and 45 other states entered into a Jandmark settlement
with the fobacco industry to provide compensation for the states’ tobacco-related health care
expenditures. The terms of the setilement were incorporated into the 1998 Master Settlement
Agreement. [Hearing Tr,, Vol. 11, at 10-11 (Renner)]

12, tn 2000, the Ohio General Assembly passed legistation setting forth how Ohio
would use its portion of the tobacco settlement payments. This legislation was codified as R.C.
Chapter 183, which created the Ohio Tobacco Use Prevention and Control Foundation (the
“Foundation™). {Hearing Tr., Vol. IL, at 11-12 (Renner)]

13. R.C. 183.07 required the Foundation to prepare a plan to reduce tobacco use by
Ohioans and provided that the Foundation “shall carry out, or provide funding for private or
public agencies to carry out, research and programs related to tobacco use prevention and
cessation,”

4. Yo fund these efforts, R.C. 183.08 created the Endowment Fund and appointed

the Foundation as “the trustee of the endowment fund.” R.C. 183.08 specifically provides that
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“[{]he endowment fund shall be used by the foundation to carry out its duties” and that the
Endowment Fund “shall be in the custody of the treasurer of state but shail not be a part of the
state treasury,”

15. Control of the Foundation was vested in its Board of Trustees (the “Trustees™ or
“Board of Trustees™), the twenty-three members of which are appointed pursuant to R.C. 183.04.
The Trustees understood that they owed fiduciary duties as trustees to protect the Endowment
Fund for its intended purposes, [Hearing Tr., Vol. 111, at 32-33, 41, 44 (Richards)] [Hearing Tr..,
Vol. 11, at 50-32 (Renner)] [Hearing Tr., Vol. 1, at 175-76 (Francis)] {Hearing Tr., Vol. I, at 93
(Crane)] {Jagers Dep. at 23-24]

16. Michael Renner was the Foundation’s first and only Executive Director — from
January 2002 until May 6, 2008, when H.B. 544 was passed. Mr, Renner has been a licensed
atlorney in Ohio since 1973, was previously a litigation partner with the Columbus law firm of
Bricker and Eckier for scventeen years, and served as Chief Legal Counsel for Ohio Attorney
General Betty Monigomery from 1995 until he became the Foundation’s Exccutive Director in
2002. [Hearing Tr., Vol. II, at 6-10 (Renner)]

17. Given his background, Mr. Renner was frequently asked legal questions by the
Foundation's Trustces and staff. Mr. Renner evaluated legal issues presented to him and
provided responses when he believed he was competent to do so.  [Hearing Tr., Vol. II, at 231-
32 (Renner))]

18. The Endowment Fund consists of tobacco industry settlement payments that
were appropriated to it by the General Assembly, as well as any grants and private donations

received by the Foundation prior to 2002, which were deposited in, and commingled with the
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corpus of, the Endowment Fund. R.C. 183.08(A). {Renner Dep. at 43-44] {Hearing Tr., Vol. IE,_
at 14 {Renner)]

19. R.C. 183.08(A) provided that “[d]isbursements from the [endowment] fund
shall be paid by the treasurer of state only upon instruments duly authorized by the board of
trusiees of the foundation.™

20. R.C. 183.07 provided that the Foundation “shall prepare a plan to reduce
tobacco use by Ohivans, with emphasis on reducing the use of tobacco by youth, minority and
regional populations, pregnant women, and others who may be disproportionately affected by the
use of tobacco.”

21 Through the enactment of R.C. Chapter 183, and specifically R.C. 183.07 and
183.08, and by transferring monies into the Endowment Fund outside the state treasury, the
General Assembly plainly evinced an intent to create a trust (the “Trust™. Those statutes
expressly create a “trustee”™ (the Foundation) and a trust corpus (the Endowment Fund), and
identify the beneficiaries of the trust (Ohio’s youth and tobacco users), [Hearing Tr., Vol. I, at
12-13 (Renner)} [Hearing Tr., Vol. 1, at 73-76 (Crane)]

22, The General Assembly, when it created and funded the Trust, did not reserve
the right to revoke the Trust.

23. On or about April 4, 2008, the Endowment Fund had assets of approximately
$264 million. [Hearing Tr., Vol1l, at 13-14 {Renner)]

IV. The State’s Announced Plan To Use The Endowment Fund For Purposes Unvelated

To Tobacco Prevention (the Stimulug/Jobs Fund) and the Action Taken by the

Houndation and Members of the Board of Trustees Before the Avril 4, 2008 Board
Of Trustees Meeling
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24, On April 2, 2008, Governor Ted Strickland and leaders of the Ohio General
Assembly publicly announced that they had agreed on a bipartisan compromise to fund a $1.57
billion economic stimulus package (the “Stimulus Proposal”) in an effort to create jobs in Chio.
The announcement included the stated intent to reallocate $230 million from the Foundation’s
$264 million Endowment Fund to the Stimulus Proposal. {Hearing Tr., Vol. 1, at 77-78 (Crang}]
[Hearing Tr., Vol, II, at 15 {Renner)]

25, The announced plan to reatiocate the monies in the Endowment Fund gave risc‘
{o serious legal concerns by the Foundation and its Trustees, as the Trustees believed they had a
fiduciary responsibility for assuring the use of the Endowment Fund to help Ohicans quit
smoking, pursuant to R.C. 183.07-.08 . [Hearing Tr.,, Vol. II, at 15 (Renner)] [Hearing Tr., Vol.
111 at 33-35 (Richards)] [Renner Dep. at 45] [Richards Dep. at 73-74]

26. Following the announced, intended plan to reaiieéate the monies in the
Endowment Fund to other purposes, the Trustees believed that litigation with the State over use
of the GEndowment Fund monies was imminent. [Crane Dep. at 16-17] [Renner Dep. at 63}
[Walker Dep. at 66-67] [Hearing Tr,, Vol. I, at 79, 81-84 {Crane)] Thus, the Trustees began to
take immediate action,

27.  The Board of Trastees of the Foundation (“the Board”") had a regularly scheduled
meeting set for April 4, 2008.

28.  Afier the announcement of the bipartisan agreement on funding for the Stinmlus
Proposal on April .2’ 2008, and in view of fhe competing claims to the monies in the Endowment
TFund arising thercfri.)m, Mr. Renner, on or about April 2, 2008, left a voicemail 'message with
Ms. Susan Walker, the Assistant Attorney General with responsibility for representing the

Foundation, requesting legal advice concerning legal issues raised by the Stimulus Proposal.
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[Hearing, Tr., Vol 11, at 15-16 (Renner)] In his voicemail message, Mr. Renner described the
legal questions at issue. [Hearing Tr., Vol. II, at 16-21, 26-28 (Renner)] [Renner Dep. at 58,
197203, 205] [Walker Dep. at 44]

29, Recause of concerns regarding the Attorney General’s dual representation of
parties with potentially conflicting claims to the monies in the Endowment Fund, Mr, Renner, in
his April 2, 2008 voicemail message to Ms, Walker, also requested the Attomey General to
eppoint special outside legal counsel for the Foundation. ([Hearing r., Vol. I, at 21-22
(Renner)] [Walker Dep. at 17-19, 34-37}

30, Upon learning of the plan to use funds from the Foundation to fund a portion of
the bipartisan economic stimulus package, Executive Director Michael Renner sent an e-mail to
all Board members on April 2, 2008 at approximately 3:01 p.m. [Defendant’s Exhibit K]

31 On Thursday, April 3, 2008, Ms. Brit Strottman, an Assistant Attorney General
in the Tobacco Enforcement Section of the Attorney General’s Office, left a vojcemail message
with Mr. Renner, stating that the Attorney General's office had received Mr, Renner’s April 2
message and that Atiorney General Marc Dann was having a “high-level meeting” that same day
to discuss the issues raised by Mr. Renner. [Hearing Tr,, Vol. II, at 22-24 (Renner)] Ms.
Strottman indicated that a lawyer in the Attorney General's office would get back to him before
the Board of Trustees’ meeting on April4. She also requested Mr. Renner to set forth the
Foundation’s requests for legal advice in writing. [Hearing Tr., Vol. 11, at 24-26 (Renner)]

32. As requested, Mr. Renner prepared a lefter to Attorney General Dann,
describing the issues as to which the Foundation and its Trustces were seeking legal advice.

{Hearing Tr., Vol. II, at 26-31 (Renner)] Because he was unable to deliver the letter earlier, Mr.
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Reuner infended to hand deliver the lotter to an Assistant Attorney General at the Board of
Trustees’ meeting the next day, on April 4. [Hearing T;r., Vol. IT, at 31 (Renner)]

33. Board member Dr. Robert Crane spoke with most of the members of the Board
and with Executive Director Michael Renner prior to the April 4, 2008 Board meeting about
having an executive session at the meeting, [Hearing Tr. Vol. 1, p. 118-119 (Crane)]

34, During these conversations, Dr. Crane suggested, and the parties to the
conversations were inclined fo discuss, what the nature of the Foundation was, its lepal status,
and the effect that a subsequent Jegislative action and/or legal action might have on the Board’s
mission and fiduciary responsibilities. [Hearing Tr., Vol. [, p. 121-122 (Crane)]

35.  When Michael Renrer spoke with Dr. Crane on the morning of the April 4, 2008
meeting, he believed that Dr. Crane was considering a proposal to transfer money out of the
Endowment Fund and that said proposal would be put forward at the board meeting that day.
[Defendant’s Ex. X, Renner Dep., p 179]

36.  Marie Collart, Susan Jagers, and Mary Ellen Wewers all spoke with Dr. Crane
prior to the April 4, 2008 meeting. Mr. Renner also received a phone call from Dr. Crane on the
motning of the April 4, 2008 meeting. [Hearing Tr., Vol TIL, p. 127 (Collart); Defendant’s Ex.
U, Jagers Dep., p. 44-45; Defendant’s Ex. T, Wewers Dep., p. 33}

37.  Ms. Collart testified that Dr. Crane asked her whether she would support a
possible proposal that could be discussed in the executive session the next day, and she told him
she would not support it. [Hearing Tr., Vol., T, p. 127-128 (Collart)]

38, Ms. Jagers testified that she spoke to Dr. Crane regarding the future of the
Foundation and ensuring that the funds would be used for tobacco prevention and cessatinn-

efforts in Ohio. They may have talled about the entitics that might receive the endowment
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funds, specifically Legacy. They also discussed the need for quick action. [Defendant’s Ex. U,
Jagers Dep., p. 47}

38, Ms. Jagers also spoke with Board members Larry McAllister, James Sandman,
and Stephen Francis before the April 4, 2008 meeting. She and Mr. MeAllister discussed
Governor Strickland’s proposal and came up with 2 plan so that the funds could still be used for
tobacco prevention and cessation. They also generally discussed the economic stimutus package.
[Defendant’s Ex. U, Jagers Dep., pp. 52, 55, 56, 58]

39.  Ms. Jagers spoke with both Mr. Sandman and My, Francis regarding protecling
the endowment fund for the use of tobacco control in Ohio. [Defendant’s Ex. U, Jagers Dep., pp.
52, 55, 56, 58}

40. Ms. Wewers testified that she talked to Dr. Crane before the April 4, 2008
meeting and they discussed a resolution that he intended to bring up at the Roard meeting the
next day. She also testified that he had mentioned it to other board members. [Defendant’s Ex.
T, Wewers Dep., pp. 35-36]

Y. The April 4, 2008 Board Of Trusices Meeting

41, On April 4, 2008, the Board of Trustees convened its regularly scheduled,
properly noticed meeting. [Hearing Tr, Vol 1, at 155 {(Francis)] [Hearing Tr., Vol. 1, at 81-82
{Crane)] A quorum of the Trustees was present. [PL Ex. 1, 4/4/08 Board Minutes]

42, No lawyer from the Attorney General’s office attended the April 4, 2008 Board
meeting. [Hearing Tr., Vol. II, at 40 (Renner)] [Hearing Tr., Vol. 1, at 82 {Crane)]

43, Mr. Renner was surprised that no Assistant Attorney General attended the April 4
Board meeting. {Hearing Tr., Vol. I, at 40 (Renner)} [Renner Dep. at 208} Even if Ms, Walker

was not able to attend, as she had previously informed him she would not be able to attend, Mr.
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Renner fully expected another lawyer from the Attorney General’s office to attend the Board
meeting, as had occurred on “multiple occasions i the past.” [Hearing Tr.,, Vol. 11, at 24647,
260 (Renner)] [Jagers Dep. at 75-76] It was routine for a lawyer from the Attorney General’s
office to attend the meetings of the Foundation’s Board of Trustees, particularly when there was
a legal question to be discussed. [Hearing Tr., Vol. 111, at 45-47 (Richards)] [Hearing Tr., Vol. 1,
at 82 (Crane)]} {Jagers Dep. at 74-76]

44.  The Trustees themselves “had concerns as to why no lawyer from, or anyone
appointed by, the Attomney General’s office attended the April 4 Board meeting.” [Hearing Tr.,
Vol. 1, at 179 (Francis)] Several Trustees believed that the Attorney General had abandoned
them at the most critical time in the Foundation’s history, leaving the Trustees and Mr, Renner to
“fond for themselves” regarding the dispute about which the Foundation was seeking legal
advice from the Atlorney General. [Hearing Tr., Vol. 1, at 82-84, 89 (Crane)] {Jagers Dep. at 16-
19] [Francis Dep. at 921 [Crane Dep. at 102-03]

45.  However, when asked the following question: “When it became clear (o you that
nobody from the Attorney General’s office was artiving, did you make any phone calls to try to
get somebody there from the AG’s office?”, Mr. Renner responded that he did not. {Defendant’s
Exhibit ¥ Renner deposition, p. 222]

46. When po Assistant Attorney General appeared at the April 4, 2008 Doard
meeting, no one attempted to find an Assistant Attorney General to attend during the course of
the meeting. Additionally, no one phoned the Attorney General's office on April 4, 2008 to
request that an Assistant Atlorney General attend the meeting. [Hearing Tr., Vol. I}, p.129-130
(Collart); Defendant’s Exhibit W, Renner depo, p. 130; 222; Defendant’s Exhibit 52, Stafford

deposition, p. 39; Defendant’s Exhibit V, Rummel depo, p. 24]
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47.  The Attorney General’s office, prior 1o the April 4 meeting, did not provide a
substantive response to the legal questions to which the Foundation had orally requested legal
advice on April 2, nor did it appoint special counse! for the Foundation. {Hearing Tr.,, Vol 11, at
19-20, 40-42, 63-65 (Renner)] [Renner Dep. at 204, 210-11]

48.  The Minutes reflect that in the open session of the April 4 Board meeting, “Dr.
Rummet 4explained to Board members there were legal issues related to the recent events
surrounding the Foundation’s Endowment Fund that needed to be discussed in Execulive
Session.” [Defendant’s Ex. 1, p. 1]

49.  Trustee Robert Crane then moved to go immediately into Executive Session to
discuss confidential legal matters concerning this legal “dispute” with the General Assembly and
Govemor over control of the Endowment Fund. [Hearing Tr., Vol. 1, at 86-88 (Crane}] {Crane
Dep. at 22-23] [Hearing Tr., Vol II, at 42-43, 62-63 (Renner) (“imminent” “litigation
atmosphere”} {Jagers Dep. at 25-26] [PL Ex. 1, pg. 2]

50.  The motion was seconded by Dr. Letson and passed with a roll call with all
members voting yes.” [Defendant’s Bx. 1, p. 12]

51.  Executive Director Michacl Renner testified that the Minutes are an accurate
surmmary in all respects of what happened at the Board meetings, and Mr. Rick Richards agreed
that the Minutes accurately reflect the events as he recalls them. Ms. Anita Jones, the person
who kept the Minutes, testified at the time of her deposition, that she recalled Dr. Crane using the
words “to consider confidential legal matters.” {Dcfenciant’s Ex. X, Renner Dep,, p. 143;
Hearing Tt., Vol. Iil, p. 51 (Richagds); Hearing Tr., Vol. IfI, p. 122 (Jones)]

57, The Executive Session lasted from 9:15 am. to 11:30 am. [Defendant’s Exhibit

A, atl]
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53.  The description in the Minutes of the Board’s April 4, 2008 meeting is mercly a
summary, not a word-for-word description, of what Chairman Rummel and Dr. Crane stated as
the reasons for going into executive session. [Hearing Tr., Vol. I, at 117-19 (Jones)] {Crane
Dep. at 22} {Hearing 11, at 84, 124 (Crane}].

54, Afier the motion by Dr. Crane, the Trustees took a roll call vote and unanimously
approved going into executive session. [Pl Ex. 1, pg. 2] [Hearing Tr., Vol. I, at 88 (Crﬁnt:)}

55.  During the execulive session, in the absence of a lawyer from the Attorney
General’s office, the Trustees sought and received legal advice from Mr. Renner, as well as from
three Trustees who are licensed attorneys in Ohio: Svsan Jagers, Stephen Francis, and Rick
Richards. [Hearing Tr., Vol, 11, at 48-54 (Renner)] [Hearing Tr., Vol. 1, at 177-78 (Francis)]
[Hearing Tr., Vol. I, at 89-90, 112 {Crane)] [Hearing Tr., Vol. I1I, at 43-44, 62-63 (Richards)]
[Crane Dep, at 102-03] [Jagers Dep. at 18-21, 71-72] [Renner Dep. at 64-69] [Richards Dep. at
99-100] The Trustees and Mr. Renner discussed the same legal issues about which Mr. Renner
was secking legal advice from the Attorney General’s office when he called on April 2, 2008,
[Hearing Tr., Vol. 1, at 177 (Francis)) [Hearing Tr., Vol. 1T, at 18-19 (Renner)]

56.  Throughout the preliminary injunction hearing in this case, the legal counsel
appointed by the Auomey General to represent the Foundation for purposes of the preliminary
injunction hearing, as well as one or more of the testifying Trustces, asserted that the discussions
during the April 4 executive session between the Trustees and Executive Director Renner, a
licensed Ohio attomey, were subject to the attorney-client privilege. [Hearing Tr., Vol. I, at 44-
45, 47, 34-55, 57-58 (McGann objections)] [Hearing Tr., Vol. 1, at §8-89, 112 (Crane)} During
portions of the hearing, the Courl preliminarily found that an aftorney-client “privilege did

attach” during the exccutive session, and made rulings on objections on that basis, but aiso
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determined “the privilege was waived” to the extent the Trustees, at later depositions in this
action and without objection by their then-appointed special legal counsel, testified about the
substance of their communications with Mr. Renner during the executive session. [Hearing Tr.,
Vol. 111, at 92-93]

57, The legal issues the Trustees and Mr. Renner discussed during the executive

session included:

° Whether the Trustees or the General Assembly had legal authority over the
monies in the Endowment Fund given the provision in R.C. 183.08 stating that the Endowment
Fund “shall be in the custody of the treasurer of state but shall not be part of the state freasury.”
[Hearing Tr., Vol. 11, at 49-52 (Renner)] [Jagers Dep. at 20] [Rummel Dep. at 70-71] [Francis
Dep. at 30-31] [Hearing Tr., Vol. 1, at 177-78 (Francis)] [Hearing Tr., Vol. 1, at 92 (Crane)]

. Whether the Endowment Fund is in fact a trust fund for the benefit of Ohio
smokers, [Hearing Tr., Vol. II, at 50-51 (Renner}] -

s Whether fo transfer money (3190 million) from the Endowment Fund to an
outside entity. {Hearing Tr., Vol. IIL, p. 130 {Collart); Hearing Tr., Vol. |, p. 125-126 (Crane};
Hearing Tr., Vol. 11, p. 123 (Renner); Hearing Tr., Vol 111, p. 18 (Richards); Defendant’s Ex. T,
Wewers Dep., pp. 49-50; Defendant’s Ex. U, Jagers Dep., p. 82, 85; Defendant’s Ex. 5-2,
Stafford Dep., p. 19; Hearing Tr., Vol. I, pp. 175, 176 (Francis)}

e The amount of funds to transfer [Hearing Tr., Vol. 11, p. 123 (Renner}]

) Transference of the $190 million to one or more of the three entities listed in the
Transfer Resolution: the Campaign for Tobacco Free Kids; the American Legacy Foundation;
and the Ohio Hospital Association for Health Communities Foundation. [Hearing Tr., Vol. III,
p. 130 (Collart); Hearing Tr., Vol. I, p. 126 (Cranc); Defendant’s Ex. W, Renner Dep., p. 69;
Defendant’s Ex. T, Wewers Dep., p. 50; Defendant’s Ex. $-2, Stafford Dep., p. 24; Defendant’s
Ex. V, Rummel Dep., p. 27; Hearing Tr., Vol, I, p. 175 (Francis)]

e Alternatives for legal action against the General Assembly and other steps to
protect the Endowment Fund. [Tagers Dep. at 21-22) [Richards Dep. at 21-22, 74] [Renner Dep.
at 63-64] [Hearing Tr., Vol. T, at 92-93, 95-96 (Crane)] [Hearing Tr., Vol 11, at 53 (Renner)]

» The obligations of the Trustees as fiduciaries regarding the Endowment Fund in
the context of the dispute with the State and what they needed to do to fulfill their fiduciary
obligations. [Hearing Tr., Vol. 11, at 50-52 (Renner)] {Hearing Tr., Vol. 111, at 41, 44 (Richards)}
[Hearing Tr., Vol. I, at 175-76 (Francis)] [Hearing Tr., Vol. I, at 93 (Crane)] [Jagers Dep. at 23-
241 [Francis Dep. at 26} [Rummel Dep. at 71-72] {Renner Dep. at 681
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’ The conflict of interest confronting the Attorney General given his representation
of parties with adverse claims fo the monies in the Endowment Fund and the Trustees’ resulting
need for outside independent legal counsel. {Jagers Dep. at 20-21§ [Richards Dep. at 21-22}
[Renner Dep. at 59-60] [Hearing Tr., Vol. |, at 93 (Crane)} {Hearing Tr., Vol. II, at 56-57
{Renner)]

o The likelihood of “imminent” litigation with the Governor and General Assembly
if the Trustces acted to protect the Endowment Fund by transferring it to another organization
such as Legacy, and consideration of the Trustees' defenses to any resulting lawsuit. [Hearing
Tr., Vol. I11, at 39-41 (Richards)] [Hearing Tr., Vol. 1, at 175-76 (Francis)] [Hearing Tr., Vol. II,
at 52-53 (Remmer)] [Hearing Tr., Vol. I, at 93 (Crane)] [Jagers Dep. at 22-23] {Francis Dep. at
25-27] [Richards Dep. at 90-91] {Renner Dep. at 63-64]

. Giving Executive Director Michael Renner authority to carry out the tramsfer,
[Hearing Tr., Vol. I, p. 126 (Crane); Hearing Tr., Vol. 11, p. 21 (Richards); Hearing Tr., Vol, I,
p. 159 (Francis); Defendant’s Ex. 8-2, Stafford Dep., p. 25]

58,  During the executive session, the Trustees sought Mr, Renner’s advice concerning
these legal questions, and he provided the Trustees witﬁ responses based upon his legal training
and experience. [Mearing Tr., Vol. II, at 49-56 (Renner)} {Hearing Tr., Vol. III, at 62-63
(Richards)]

59,  During the Executive Session, Board member Stephen Francis wrote various
dollar amounts for different funding scenarios ~ such as $190 million and $230 million - on a
dry etase board. {Hearing Tr., Vol, 1, p. 186 (Francis); Hearing Tr., Vol. I, p. 138-139
(Cofllarty; Hearing Tr., Vol. IL, pp. 125-126 (Renner); Defendant’s Ex. X, Renner Ixep., pp. 149-
150; Defendant’s Ex. U, Jagers Dep., p. 88-89; Defendant’s Ex. V, Rummel Dep., p. 42}

60.  No formal vote, motion, or action was taken in the executive session. [Hearing
Tr., Vol. 1, at 178-79 (Francis)] [Hearing Tr., Vol, I, at 41-42 (Richards)] [Hearing Tr., Vol L,
at 93 (Crane)| [Crane Dep. at 75] [Jagers Dep. at 36] [Francis Dep. at 34]

6]. However, some Board members felt that a consensus formed during the April 4,

2008 Executive Session in favor of adopting the proposal set forth in the transfer resolution.
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[Hearing Tr., Vol. IT, p. 139 (Collart); Hearing Tr.,, Vol. 11}, p. 24 (Richards); Defendant’s Ex.
-2, Stafford Dep., pp. 39, 41; Hearing Tr., Vol III, p. 126 (Renner)]

62.  Board member Lisa Stafford testified that a straw vote was taken on the transfer
resolution during the- April 4 Executive Session, [Defendant’s Ex. S-2, Stafford Dep., pp. 39, 40}.
She defined “straw vote™ as “a means of seeing if the proposal is going to be able to pass out in
the full vote.” The result of the straw vote on the transfer resolution was the same in the
Executive Session as it was in the open meeting later. [Defendant’s Ex. $-2, Stafford Dep., pp.
39, 40]

63. Board member Maric Collart testified that there was a “straw poll” regarding the
transfer resolution during executive session, and “it was clear that the majority were in favor of
it.,” [Hearing Tr., Vol. IT, p. 139 (Collart}] |

64.  Executive Director Renner confirmed that “during the Executive Session there
was an altempt to get an understanding as to whether or not the majority [sic] those Board
members felt taking aggressive action was something they should do.” He further testified that
he believed “thal there were one or more of the Board members [who] inquired as to whether any
of the others would be willing to support that action or not, and there was no votes taken. Butl
think there was an effort by some 1o find — try and figure out if they are totally outon a Hmb with
this or other Board members were of like mind.” [Hearing Tr., Vob. IIL, p. 126 (Renner)]

65. Board member Mary Ellen Wewers recalled that, during the Executive Session,
she was asked to state whether she would be for or against the transfer resoution, In fact,
gveryone in the room was asked to state whether they would be for or against the resolution.

This question came towards the end of the Executive Session. She recalled Ms. Stafford was
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apposed to the transfer motion. Board members Richards, Collari, and Wise cxpressed more.
uncertainty than opposition. [Defendant’s Ex. T, Wewers Dep. Pp. 63-66]

66.  Ms. Jagers had a written version of the transfer motion that she read to the Board
members in executive session, [Hearing 1., Vol. 111, p. 137 (Collart}]

67.  After discussing the details of the proposed transfer in execufive session, Ms.
Jagers, Mr. Francis, and Dr. Crane worked on the wording of the transfer motion during a break
but before resuming the open portion of the meeting. [Hearing Tr., Vol. 1L, p. 26 (Richards);
Defendant Ex. U, Jagers Dep., p. 110-111; Hearing Tr., Vol. I, p. 126, 127 (Crane); Hearing Tr.,
Vol. I, p. 165 (Francis); Defendant’s Ex. 5-2, Stafford Dep., p. 49)

68,  Executive Director Renner spoke on the telephone with Legacy's COO, David
Dobbing, between the end of {he executive session and the return to the open meeting. The
phone call was initiated by Mr. Renner, whe “alertfed] Mr. Dobbins to the job stimulus proposal
at the State of Ohio and that there had been a consideration of trying to determine if there wc—:rle
outside tobacco control entities who would be willing to operate a fobacco control pragram in the
State of Ohio if a grant were made to them.” [Hearing Tr., Vob. I, pp. 131, 132, 174, 175} Mr.
Renner also “inguired as to whether AFL [Legacy] might be such an entity that would be willing
to commit programming for the citizens of the State of Ohio.” [Id., p. 175]

69.  Before the Board went back into Open Session on April 4, Executive Director
Renner had the Foundation’s communications director send out a media advisory indicating that
the Board would be holding a press conference immediately afler the meeting. [Hearing Tr.,
Vol 1L, p. 133 (Renner)]

70.  Afier concluding the executive sesgion, the Trustees returned to the regular, open,

session of their meeting. A resolution was offered and adopted sceking the appointment of
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special legal counsel to represent the Foundation in determining the legality of the State's effort
to take the Endowment Fund monies. [Pl Bx. 1, pg. 2] [Hearing Tr., Vol. I, at 94-95 (Cranc)]

71.  The discussion regarding the “special counsel motion™ lasted for a period of 2-10
minutes, according to different sources. Per Dr, Rummel, the one paragraph summary of that
discussion, which is in the Minutes, is an accurate reflection of the exient of the c_iiscussiﬂn.
Based upon his independent memory, Dr. Rummel does not recall any additional discussion in
open session. [Hearing Tr., Vol. III, p. 131 (Collart); Defendant’s Ex. V, Rummel Dep., p.43-44;
Defendant’s Ex. X, Renner Dep., p. 135; Defendant’s Ex. L, p. 2]

72.  The “special counsel motion” went as follows: Mr. Ingram made the motion to
ask the Ohio Altorney General to appoint special legal counsel to represent the Ohio Tobacco
Use Prevention Foundation to utilize the Foundation endowment dollars as intended in Ohio
R.C. 183, The motion was seconded. Senator Miller made a few remarks comparing the
Foundation’s situation to past situations when funding directed to the Foundation was diverted to
different purposes, and a vote was taken. The “special counsel” resolution was adopted 13-1.
[Defendant’s Ex. 1, p. 2]

73. - Then a resolution was proposed and adopied “to authorize the transfer of
$190,000,000 from the Tobacco Use Prevention and Control Foundation endowment fund to one
or all of three organizations equally: Campaign for Tobacco Free Kids, American Legacy
Foundation, Ohio Hospital Association for Healthy Communities Foundalion, to carry out the
mission of the Ohio Tobacco Prevention Foundation and futfill the board’s fiduciary duties. In
addition, to authorize the Executive Director, Michael Renner, 1o do all things necessary and
prudent to carry out the transfer...” [PL Ex. 1, pg. 3] [Hearing Tr., Vol [, at 179 (Francis)]

[Hearing Ir., Vol. L, at 96 (Crane)]
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74.  The process for contracting for the transfer set forth in this resolution was
consistent with the Board’s regular practice, since the inception of the Foundation, to authorize
Executive Director Renner to negotiate and execute contracts with Board-approved recipients in
Board-approved amounts. [Hearing Tr., Vol. II, at 104 {Renner)]

75. The Minutes of the April 4, 2008 meeting reflect that the Board voted on the
transfer resolution without further discussion. Tt was stated as follows: Ms. Jagers then made a
motion to authorize the transfer of $190,000,000 from the Tobacco Use Prevention and Control
Foundation endowment fund to one or all of three dl'gani?ations eqsﬁally; Campaign for Tobacco
Free Kids, American ALF Foundation, Ohio Hospital Association for Health Communities
Foundation, to carry out the mission of the Ohio Tobacco Prevention Foundation and fulfill the
board’s fiduciary dutics. In addition, to authorize the Executive Director, Michael Renner, to do
all things necessary and prudent to carry out the transfer and to alter distribution if satisfactory
contractusl agreements cannot be reached with one or mere of the organizations. [Defendant’s
Ex. 1,p. 3]

VI The Alleged Contract Between The Foundation And Legacy

76.  Following the April 4 Board meeting, Mr. Renner, with the assistance of his staff,
contacted all three organizations identified by the Trustees as acceptable recipients of up 16 3190
million from the Endowment Fund. Legacy was the only one of the three organizations that was
able to respond within the Foundation’s time frame and was willing to enter mfe a contract in
connection with the transfer and agree to a resiricted use of money from the Endowment Fund.
[Hearing Tr., Vol. II, at 67-68 (Renner)}

77.  On April 8, 2008, Mr. Renser, pursuant to the purported authority granted to him

by the April 4 resolution, executed a purported contract on behalf of the Foundation with Legacy
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whereby, in returm for the Foundation’s agreement to transfer $190 million from the Endowment
Fund to Legacy, Legacy commiited to use those funds to undertake a number of new
responsibilities in connection with smoking cessation and prevention programs for the benefit of
Ohiocans (the “Legacy contract™). [PL Ex. 3] [I—icaring Tr., Vol. 1L, at 68-69 (Renner)]}
78.  Under the Legacy contract, Legacy agreed to:
s “[Flocus use of funds received from this grant upon Ohio populations....”
e “[Plrepare a plan to reduce tobacco use by Ohioans, with emphasis on reducing
the use of tobacco by youth, minority and regional populations, pregnant

women, and others who may be disproportionately affected by the use of
tobacco.”

¢ “[Clarry out, or provide funding for privatc or public agencies to carry out,
research and programs related to tobacco use prevention and cessation.”

o  “ILjstablish an objective process to determine which research and program
proposals to fund.”

79.  Before Mr, Renner executed the Legacy contract on behalf of the Foundation, he
had the contract itself reviewed by one of the “contract business iawyers” at the Attorney
General’s office.  That attorney “signed off” on the contract. [Renner Dep. at 97-98]

80.  The terms of the Legacy contract are consistent with the Foundation’s mission
and strategic plan, [Crane Dep. at 46-47] [Hearing Tr., Vol. I, at 102 (Crane)], and provide for
use of Endowment monies for the same purposes originally identified by the General Assembly
when the monies were appropriated and transferred into the Endowment Fund. [Renner Dep. at
108] [Crane Dep. at 47]

81.  After the Foundation and Legacy executed the Legacy contract, Mr. Renncr, on
April 8, 2008, delivered a letter on behalf of the Foundation to the Treasurer, instructing the

Treasurer to disburse and transfer $190 million of the Endowment Fund to Legacy. M.
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Renner’s action was performed as authorized by the alleged April 4 resolution. [Pl Ex. 4]
[Renner Dep. at 94-95] [Hearing Tr., Vol. 11, at 73 (Renner)] [Hearing Tr., Vol. 1, at 101 (Crane)]

82. SB. 192, a bill initially relating to plumbing inspections, was amended on
April 8, 2008 to add new language purporting to liquidate the Endowment Fund and transfer all
but $40 million of its fands to a new “Jobs Fund,” which was part of the Stimulus Proposal,
S.B. 192, as amended, was swiftly passed by both houses of the General Assembly and signed
into law later that same day,

83.  After the Legacy contract was purporiedly executed, and by no later than 2:33 pm
on April 8, 2008, the Treasurer had received the Foundation’s instructions to disburse $190
miltion to Legacy. This occurred before Amended S.B. 192 was signed by Governor Strickiand
and became law. [Pl Ex. 7, Treasurer’s Admission No. 2] [PL Ex. 8, State’s Admission No. 11
[Hearing Tr., Vol. 11, at 71-73 (Renner)]

84.  The Treasurer did not immediately disburse and transfer the funds from the
Endowment Fund to Legacy as instructed by the Foundation. {Hearing Tr., Vol 1I, at 105
(Renner)]

85.  The applicable portions of Amended S.B. 192 were subsequently repealed by
House Bill 544 (“H.B. 544" on May 6, 2008, The State Defendants maintain that those repealed
portions of Amended S.B. 192 have né legal effect. |[Hearing Tr., Vol. III, at 151-52]

VII. The State Threatens And Then Adopts Legislation Terminating The Existence Of
The Foundation

8o. On April 9, 2008, the Foundation commenced this action, seeking a declaration
that Sections 3 and 4 of Amended S.B. 192 were invalid and unenforceable and seeking to enjoin

the Treasurer from transferring the monies in the Endowment Yund to the “Jobs Fund.”
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[Original Complaint] This Court entered a freeze order on April 10, 2008 to maintain the sfafus
guo and protect the Endowment Fund until it could hold a preliminary injunction hearing.

87.  On April 10, 2008, the State of Ohio and then Ohio Attorney General Marc Dann
intervened as Defendants.  [PL Bx, 23] After April 10, 2008 buf prior to April 15, 2008,
Attomey General Dann telephoned Mr. Renner and stated that unless the Foundation dismissed
this lawsuit or otherwise provided assurances that Legacy would not pursue its claims to the
monies in the Endowment Fund, the State would adopt legislation terminating the existence of
the Foundation. [Hearing Tr., Vol, 11, at 79-80, 84-85, 91-93 (Renner)]

88.  During this same time period, the Atorney General's office threatened the
possibility of personal lawsuits against the Trustees if they did not rescind the Legacy contract.
[Hearing Tr., Vol. [, at 182-83 (Francis)] [Hearing Tr., Vol. I, at 96 (Renner)]

89.  As aresult, the Trustees held a special Board meeting on April 15, 2008, at which
they voted 1o rescind the April 4 resolution directing the Treasuzer to transfer $190 million from
the Endowment Fund to Legacy and to hold the transfer in abeyance while this litigation
resolved Legacy’s entitlement to it. ‘The Trustees took this action to show “good faith” in an
efforl 1o head off legislative action terminating the existence of the Foundation, [Hearing Tr,
Vol. I, at 182-84 (Francis)] [Hearing Tr., Vol. II, at 79-80, 96 {(Renner)] The Board of Trustees,
however, did not take any action to rescind the Legacy contract itself at the April 15, 2008 Board
meeting. [Hearing Tr., Vol. IT, at 77-80, 99-100 (Renner))

90.  On May 6, 2008, the General Assembly passed, and the Governor signed, H.B.
544, which abolishes the Four}dation. H.B. 544 also seeks to liquidate the Endowment Fund and
to transfer all of its monies save $40 million to a newly created “Jobs Fund” in pursuance of the

Stimulus Proposal. See H.B. 554 (Pl. Ex. 9). Uncodified Section 4 of H.B. 544 provides:
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Section 4. Notwithstanding any provision of law to the contrary,
on the effective date of this section, the Treasurer of the State shall
liquidate the Tobacco Use Prevention and Control Foundation Endowment
Fund created by section 183.08 of the Revised Code in a prudent manner.
The Treasurer of State shall deposit into the state treasury to the eredit of
the Tobacco Use Prevention Fund (Fund SBX0), which is hereby created,
the lesser of $40 million or 14.8 per cent of the proceeds from the
liguidation. The Treasurer of State shall deposit the remaining proceeds
from liquidation into the state treasury to the credit of the fobs Fund (FFund
5230), wiuch is hereby created.

91. By virtue of the General Assembly’s declaration that HL.B. 544 is an “emergency”
measure, the bill, unless invalidated, became immediately effective upon the signatwe of
Governor Strickland on May 6, 2008. By its terms, it would deplete the Endowment Fund and
prevent $190 million of those funds from being transferred to Legacy. [Wewers Dep. at 26-27]
{Hearing Tr., Vol. 1, at 102-03 (Crane)]

VIIL  Irreparable Harm, The Balance Of Harms, And The Public Interest

92.  Tobacco is a highly addictive drug. [Hearing Tr., Vol. I, at 188 (Healton)] Itis
extremely difficult to quit smoking. The vast majority of people who quil smoking do not
succeed the first time; the average number of quit attempts is anywhere between 3, &, and 11,
depending on the study, Only about three percent of smokers are able to successfilly quit cold
turkey. [Hearing Tr., Vol, II, at 188 (Healion)] More than 95% of people who try to quit
smoking on their own resume the addictive habit within one year, [Hearing Tr., Vol. I, at 77
{Crane)} [Hearing Tr., Vol II, at 187-88 (Healton)]

93.  “[T]obacco use is ... the single most preveniable cause of premature morbidity
[iliness] and mortality [deathl.” [Wewers Dep. at 18-19] Tobacco use causes life-threatening
diseases, such as cancer, heart altacks, strokes, emphysema, chronic bronchifis, sudden infant
death syndrome, and premature births, [Wewers Dep. at 18-19] {Hearing Tr, Vol 1, at 72

(Crane)] Approximately 390,000 Ohioans currently suffer from tobacco-related disease in Ohio,
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[Hearing Tr., Vol, 11, at 204 (Healton)] Tobacco use causes between 18,000 to 20,000 premature
deaths in Ohio cach year. [Hearing Tr., Vol. TI, at 203 (Healton)] [Hearing Tr., Vol. I, at 71-72
(Crane)]

94,  Two-thirds of adolescent smokers will go on to smoke their entire life. |Hearing
Tr., Vol, 11, at 196 (Healton)]. And, one-half of those lifetime smokers will die prematurely — an
average of 13 to 14 years early - as a result of tobacco-induced disease. [Hearing Tr., Vol I, at
196-197 {Healton); Hearing Tr., Vol. I, at 77 (Crane}]

95,  Independent, peer-reviewed rescarch demonstrates that tobacco ‘ gontrol
expenditures are correlated with reduced youth smoking and increased cessation. [Hearing Tr.
Vol. 11, at 195 (Healton)] During the existence of the Foundation, from 2000 through 2007, adult
smoking rates in Ohio dropped from about 26% to about 22%. Id. at 198, During the same
period, youth smoking rates in Ohio dropped from about 33% to 20%. Id at 196,

94, If a tobacco control program is eliminated or cut-back, there will be either an
immediate increase in the smoking rate or the truncation of a pre-existing decline trend, followed
by an increase. I1d. at 204-205. A one percent inerease in youth smokers in Ohio will result in
2,200 future premature deaths. A one percent increase in adult smokers in Ohio will result in
35,000 future premature deaths. Id. at 205-206.

97.  The State has reasonable and equally effective alternative means of funding $230
million for the Stimulus Proposal and achieving the stated purposes of the Stimulus Proposal
without the need to divert monies from the Endowment Fund. [Hearing Tr., Vol. JII, at 81-86
(Proctor)] The State could fund the $230 million portion of the Stimulus Proposal that H.B. 544
seeks to take from the Endowment Fund by the issuance of general obligation bonds — the same

method by which Governor Strickland proposed on February 6, 2008 to fund $1.5 billion of the
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jobs stimulus package — without diverting any monics from the Endowment Fund {Hearing Tr.,
Val. 71, at 75-86 (Procter)] [Plaintiff’s Ex. 11, 12]

CONCLUSIONS OF LAW

IX.  Jurisdietion

97.  This Coust has jurisdiction to declare the rights, status, and legal relations of the
parties. R.C.2721.02. This Court also has jurisdiction to construe the constitutional provisions,
statutcs, contracts and other documents at issue in this action. R.C.2721.03 and 2721.04.

98,  This Court has exclusive jurisdiction over Plaintiffs’ claims alleging
constitutional violations. It is well scettled that the Court of Claims has no jurisdiction over such
claims. Langford v. Ohio Dep’t of Rehabilitation and Correction (10" Dist., No. 01AP-580),
2001 Ohio 8870, at *4 (“the Court of Claims lacks jurisdiction to hear a claim to the extent that it
asserts constitutional violations™).

99,  This Court also has jurisdiction over Plaintiffs’ other claims for declaratory and
other injunctive relief, because Plaintiffs do not seek money damages against the Stale in this
action. In Racing Guild of Ohio v. Ohio State Racing Comm'n {1986), 28 Ohio St. 3d 317, 320,
the Ohio Supreme Court held: “Declaratory judgment actions were permitied against state
agencies prior to the enactment of the Court of Claims Act.... Thus, there is no question that the
exclusive jurisdiction of the Court of Claims does not bar the courts of common pleas from
obtaining subject matter jurisdiction over declaratory judgment actions against the state.” See
alse R.C. 2743.02(A)1) (Court of Claims Act has “no applicability” to suits over which
common pleas courts had jurisdiction prior to Act’s enactment].

100. The cases cited by the State in opposition to this Court's jurisdiction arve

inapplicable because, untike the Plaintiffs in this action, the plaintiffs in the cases cited by the
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State actually sought money damages against the State. See Cristing v, Ohio Bureau of Workers'
Compensation (2008}, 118 Ohio St. 3d 151 (plaintiffs sought full legal restitution — a “lump-sum
payment” — from the State); Parker v. Giant Eagle, Inc., (7% Dist., No. 01 C.A. 174), 2002 Ohio
5212 (plaintiff sought “monetary damages” from the State, which would be paid from “the
state’s treasury™Y;, Grear-West Life & Annuity Ins. Co. v. Knudson (2002), 534 U.S, 204, 221
(petitioners sought “the imposition of personal liability on respondents for a contractual
obligation to pay money™).

101. However, this Court has a duty to decide constitutional issues only when
absolutely necessary. Cramer v. Auglaize Acres (2007), 113 Ohio St. 3d 266 ** 8. See also
Smith v. Leis, 106 Ohio S5t.3d 309, Additionally, “[njo court should * * * indulge the
congtitutional issue if the litigant is entitled to relief upon other grounds." Burt Realty Corp. v.
Columbus (19703, 21 Ohio St.2d 2635, 269. Greerhills Home Owners Corp, v. Greenhills (1968),
5 Ohio 8t.2d 207.

b, Standing

162. “The essence of the doctrine of standing is whether the party seeking relief has
‘alleged such a personal stake in the outcome of the controversy as to assure that concrete
adverseness which sharpens the presentation of issues upon which the court so largely depends
for iflemination.”” Racing Guild of Ohio v. Ohio State Racing Comm'n (1980), 28 Ohio 8t. 3d
317, 321, See also State ex rel. Dallman v, Court of Common Pleas, Franklin Cry, (1973}, 35
Ohio St 2d 176, 178-79 (“the question of standing depends upon whether the party has alleged
such a ‘personal stake in the outcome of the controversy,” as to ensure that ‘the dispute sought to
be adjudicated will be presented in an adversary context and in a form historically viewed as

23

capable of judicial resolulion™) (internal citations omitted), If a party can show
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“Jamage...different in character from that sustained by the public generally,” the party has
standing to challenge the constitutionality of the statute. State ex rel. Masterson v. Ohio Stute
Racing Comum’n (1954), 162 Ohio St. 366, 368.

103. The Attorney General has exclusive standing to determine the existence of a
charitable trust and to enforce the performance of any charitable trust, except for those persons
that have a special interest that is separate and distinct from that of the general public. R.C.
109.24. Kemper v. Trustees of Lane Seminary {1848), 17 Ohio 293. See also Restatement of
Law 2" Trusts, § 391, comment ¢; Brown v. Battelle Memorial Inst. {1(}“‘ Dist., Dec. 28, 1973},
No. 73 AP-233, 1978 Ohio App. LEXIS 1923, %6,

104. In Plant v. Upper Yalley Medical Center (2™ Dist., Apr. 19, 1996), No. 95-CA-
52, 1996 Ohio App. LEXIS 1529, *8, the court held that a parly may not maintain an action
simply because he/she is a concemed citizen taken from the public at large. Where the plaintift
has no greater interest than any other taxpayer or concerned citizen, that party is not entitled to
maintain an action to enforce a charitable trust. Where the party is not mentioned in the
document creating the charitable trust as an actual or selected beneficiary, the party is at best a
probable beneficiary and does not have standing to enforce the trust,

105.  Here, the individual Plaintiffs are mentioned in the class of beneficiaries, as they
are Ohio smokers affected by the use of tobacco who are secking help to quit.

106.  Each of the individual Plaintiffs has standing to prosecute this action. Each has a
personal stake in the existing controversy and has a special right and interest in the monies
comprising the Endowment Fund, to ensure that those funds continue to be used for tobacco
control, prevention, and cessation purposes in Ohio. These special rights and interests are

distinct from those of the general public,
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107.  Lepacy has standing and a right to intervene in this action pursuant to R.C.
2721.12(A), which provides that where, as here, an action for declaratory judgment is filed, “all
persons who have or claim any interest that would be affected by the declaration shall be made
parties to the action or procecding.” Legacy also has standing to bring its claims in this case
because, in view of Legacy’s purported contract to receive $190 million fiom the Endowment
Fund, Legacy has a personal stake in the ouicome of this controversy sufficient to assure
“concrete adverseness” between the parties. Unless invalidated, H.B. 544 adversely affects
Legacy’s interest in the Endowment Fund.

108.  Plaintiffs Miller and Weinmann, as members of the special class of beneficiaries
of the Endowment Fund, also have standing in this action to seek to protect the res of that Trust
for its intended purposes. The Attorney General’s failure to take action to protect the Trust, and
its adoption of a litigation posture directly adverse 10 the enforcement and administration of the
Trust, permits these individual Plaintiffs to bring this action.

109, Where “the attorney general, as parens patriae, has abandoned ... possible rights
of the beneficiary of the trust,” then beneficiarics of a charitable trust can bring suit in defense of
those rights, even if they arc not specifically naméd in the trust document. Kapiolani Park
Preservation Society v. City and County of Honotulu, 751 P.2d 1022, 1024 (Mawaii 1988).
Furthermore, “where ... the attorney general as parens patriae, has actively joined in supporting
the alleged breach of trust, the citizens of thie] State would be left without protection, or a
remedy, unless ... members of the public, as beneficiaties of the trust, have standing to bring the
maiter to the attention of the court.” I, at 1025, Here, the Ohio Attorney General intervened in
this case as a party adverse to the Trustees and the Foundation, and requested the Court to permit

the dissipation of the Endowment Fund, the trust corpus.
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110.  Thus, as in Kapiolani, denying standing to the individual Plaintiffs in this action
would permit the State, “with the concurrence of the attorney general ... to dispose ... of all, or
paris of, the trust ... as it chose, without the citizens of the ... State having any recourse to the
courts. Such a result is contrary to all principles of equity and shocking to the conscience of the
court.” Id Because the Attorney General has failed to seek to protect or otherwise enforce the
Trust, is directly adverse to the individual Plaintiffs, and is representing parties with interests
adverse to those of Ohio tobacco users and the other intended beneficiaries of the Endowment
Trust, the individual Plaintiffs would lack adequate legal recourse and would have no one to
represent the interests of the Trust’s beneficlaries unless they are permitted to prosccute this
action.

111. The State’s reliance upon the Atiorney General’s power under R.C. 109.24 (o
enforce charitable trusts, and upon State ex rel. Lee v. Monigomery, 88 Ohio St. 3d 233 (2000),
and Plant v. Upper Valley Medical Center, Inc., 1996 WL 185341 (Ohio App. 1996}, is
mispiaced becausc neither R.C. 109.24 nor the cases cited by the State preclude standing by
members of the class of beneficiaties of a charitable trust where, as here, the Attorney General
has not only abandoned the riphts of those beneficiaries, but also is taking positions directly
adverse to their rights.

112.  Here, Plaintiffs Miller and Weinmann, as smokers who have used the programs to
quit, have a special interest separate and distinct from that of the general public, as well as a
special interest in the enforcement of the trust, See Restatement of the Law of Trusts 2d 278,

§391.
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X1,  Preliminary Injenction Standards

113.  *The purpose of a preliminary injunction is to presei've the status quo of the
parties pending {inal adjudication of the case upon the merits.” Yudin v. Knight Indus. Corp,
109 Ohio App. 3d 437, 439 (1996).

114, Courts consider four factors in determining whether to issue a preliminary
injunction: - (1) whether the plaintiff has shown a strong or substantial likelihood or probability
of success on the merits; (2) whether the plaintiff has shown that irreparable injury will result if
the preliminary injunction is not granted; (3) whether issuance of a preliminary injunction would
cause substantial harm to others; and (4) whether a preliminary injunction would serve the public
interest, Penzone v. Koster, 2008 WL 256547, 94 9 (Chio App. 10th Dist. 2008).

XII. There is Not a Likelihood of Success on the Merits on Lepacy’s Claim of
Impairment of Confracts, The Legacy Contraet is not Valid and Enforceable.

A Law Against Impairment of Confracts

115.  The Constitution of both the State of Ohio and the United States of America
protect against statutes that impair the obligation of contracts. 1).S. Constitution Art. 1, §10;
Ohio Constitution, Art. 11, §28.

116. The Ohio Constitutional prohibition against laws impairing the obfigations of
contracts is co-extensive with that of the United States Constitution. Westfield Ins. Co. v. Galatiy
(2003), 100 Ohio St. 3d 216, §10.

E17.  The test for determining whether a statute violates the contract clause of the Ohio
or United States Constitutions has the same three components: “whether there is a contracinal
refafionship, whether a change in law impairs that contraciual relationship, and whether the
impairment is substantial.” Stare ex rel Horvath v. Stare Teachers Ret. Bd, (1988), 83 Ohio St

3d 67.
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The “obligations of a contract are impaired by a law which renders them invalid, or
releases or extinguishes them.” Home Building & Loun Ass’n v. Blaisdell (1934), 290 U.S. 398,
431.

118. Plaintiffs have failed to establish that they are substantially likely to prevail on the
merits of: the existence of a binding contractual relationship between Legacy and the Board; the
claim that H.B. 544 impairs that 1'elati0nship;' or that any impairment is substantial.

119. Legacy cannot demonstrate a likelihood of success on the merits of its impairment
of contract claim for several reasons. First, H.B. 544 does not substantially impair any rights that
Lepacy has under the purported agreement because it is not a valid contract. Second, the Board’s
action allegedly authorizing the purported agreement is invatid because it was made in viclation
of the Open Mectings Act. Third, the Board’s atlempts to delegate its statutory authority were
unlawful. Fourth, the purported agreement was never approved or ratified ‘t;y the Board, as
required by Qhio law.

B. The Agreement Is Not Invalidated By A Lack of Conmsideration, The

Element of Consideration Is Present In the Purported Agreement.

120, The elements of a contract include the following: an offer, an acceptance,
contractual capacity, consideration (the bargained-for legal benefit or detriment), a manifestation
of mutual assent, and legality of object and of consideration. Lake Land Emp. Group of Akron,
LLC v. Columber, 101 Ohio 8¢, 3d 242, 2004 Ohio 786.

121.  The Legacy contract contains bargained-for mutual promises by Legacy and the
Foundation and is supported by valuable consideration. It is a “well-established principle of
contract law™ that “the law will not eniet into an inquiry as to the adequacy of the consideration,

but will leave the parties to be the sole judges of the benefits to be derived from their contracts.”
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Columbus Medical Equipment Co. v. Watters, 13 Ohio App. 3d 149, 150 (10th Dist. 1983); See
also Great American Ins. Co. v. Colonial Ins. Co. of Cal., 1995 WL 705206, at *4 (Chio App.
10th Dist. 1995) (“[wihere there is some consideration to support a contract, the courts will not
inquire into the adequacy of that consideration.”}.

122.  Contrary to the State’s argument and even assuming that this contract did not
confer a benefit on the Foundation, Whicl; it did, valid contract consideration does not require a
benefit to the Foundation. Rather, “fcjonsideration may consist of sither a detriment to the
promisee or a benefit 1o the promisor,” and such a detriment “may consist of some forbearance,
foss, or responsibility given, suffered, or undertaken by the promisee.” Lake Land Employment
Group of Akrof;.', LLC v. Columber, 101 Ohio 8t. 3d 242, § 16 (2004) (citing Jrwin v. Lombard
Univ., 56 Chio St. 9, 19 (1897)) (emphasis added), Motorists Mut. Ins. Co. v. Columbus Finance,
Inc., 168 Ohio App. 3d 691, 696 (10th Dist. 2006) (same). “Consideration may consist of ... a
return promise,” and “[i]t matters not ... to whom [the consideration] goes. If it is bargained for
and given in exchange for the promise, the promise is not gratuitous.” Restatement (Second) of
Contracts § 71, cmts, d, e (1981}

123. Under Ohio law, there is a difference between a contract supporied by
consideralion versus a gratuitous promise that imposes conditions upon a gift. Prendergast v.
Snoeberger (2003), 154 Ohio App. 3d 162; Carlisle v. T&R Excavating, Inc. (1997), 123 Ohjo
App. 3d 277.

124. A giftis gratuitous and unenforceable when performance of the conditions by the
recipient will confer no benefit upon the promisor. Prendergast, supra. Carlisle, supra. See
also Varee v. Holzinger (11™ Dist., No. 2006-A-0072) 2007 Ohio 1924; Bob Tatone Ford, Inc. v.

Ford Motor Company, 140 F. Supp. 2d 817 (8.D. Ohic 2000).
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125,  The Legacy contract is not merely a gratuitous promise by the Foundation, as the
State contends. Legacy provided valuable consideration for the $190 million contract with the
Foundation by promising to undertake significant new responsibilities:

s “Legacy shall focus use of funds received from this grant upon Ohio
populations....”

s Legacy “shall prepare a plan fo reduce tobacco use by Ohioans, with emphasis on
reducing the use of tobacco by youth, minority and regional populations, pregnant
women, and others who may be disproportionately affected by the use of tobacco.”

e Legacy's “plan shall be consistent with the Strategic Plan of the [Ohio
Foundation].”

e “Legacy shall carry out, or provide funding for private or public agencies to catry
out, research and programs related to tobacco use prevention and cessation.”

« “Legacy shall establish an objective process to determine which research and
program proposals to fund.”

¢ Legacy shall “independently and objectively evaluate[ ] annually™ all “research
and programs funded by Legacy.”

126. It- is well settled that a party provides adequate contract consideration when it
promises to use funds promised by the other party in a particular manner and 1o underiake new
responsibilities.” For example, in frwin v. Lombard Univ., 56 Ghio St. 9 (1897) — a case the
Supreme Court recently cited with approval in Lake Land, supra — Gilpin signed a promissory
note promising to pay $1,000 in two years t(; Lombard University for the specific purpose of
designating a profes-sorship. In return, the University agreed to designate the professorship as
Gilpin had directed, but Gilpin died before paying the $1,000. His eslate refused the
University’s claim to the $1,000, contending a lack of consideration. The Supreme Court
disagreed, finding adequate consideration. Jd,, 56 Ohio St, at 21-22,

127.  Courts in other states deciding this issue have reached the same conclusion as the

Ohio Supreme Court in Irwin. See e.g., Nebraska Wesleyan University v. Griswold's Estate, 202
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N.W. 609, 616 (Neb. 1925) (“[wlhile in the case of a mere promise to make a gift or donation to
a college subject o no condition and imposing no obligation upon the college with respect
thereto could not be enforced, we think that when, as in this case, the college is required to
perform certain duties with respect to the specific fund, its acceptance thereof and reliance
thereon and promise to carry out the wishes of the denor supply the consideration™); Furman
Univ. v. Waller, 117 8.1, 356, 362 (5.C. 1923),

128. The conditions imposed upon Legacy in the alleged contract are neither precatory
nor totally discretionary. Actual obligations are imposed.

129, The “gratuitous promise” cases cited by the State are not applicable, because nene
of those cases involves a contract where, as here, a party, in a bargained-for exchange for the
other party’s promise to transfer funds, made mutual promises to underlake new responsibilities
and obligations in connection with those funds. See e.g., Prendergast v. Snoeberger, 154 Chio
App. 3d 162, § 30 (2003) (no detriment to, or obligations undertaken by, the promisee); Carlisle
v. T & R Excavating, Inc., 123 Ohio App. 3d 277, 284 (1997) (same); Maryland Nat'l Bank v.
United Jewish Appeal Federation, 407 A.2d 1130 (Md. App. 1978} (no mutual promise of new
responsibilities by charitable institution in exchange for promisor’s contribution pledge}.

C. The Purported Agreement Does Not Fail Because It Is Ilusory. The
Purported Agreement Is Not Hiusory,

130. A contract is illusory only when, by its terms, the promisor retains an unlimited
right to determine the nature or extent of his performance. Century 21 Am. Landmark, fnc. v.
Meclntyre (1980), 68 Ohio App. 2d 126. See also Imbrogno v. MIMEx.com, Inc. (10" Dist., No.
03AP-345), 2003 Ohio 6108. An apparent promise which according to its terms makes

performance optional with the promisor is in fact no promise, although it is often called an
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illusory promise. Andreoli v. Brown (1972), 35 Ohio App. 2d 53, 55, quoling Restatement,
Contracts, Section 2 (1923), paragraph (b) of the Comment,

131.  “Where the partics, following negotiations, make mutual promises which
thereafter are integrated into an unambiguous written contract, duly signed by them, courts will
give effect to the parties’ expressed intentions.” Aultman Hospital Ass'n v. Hospital Care Corp.,
(1989, 46 Ohio St. 3d 51, 53.

132.  Legacy made a mutual promise and committed to undertake a multitude of new
responsibilities with specific restrictions imposed by the Foundation. Legacy does not have
unlimited discretion in the spending of the funds. For example, Legacy promised to use the
funds to carry out or fund “tobacco use prevention and cessation” programs and research. Under
the contract, Legacy has no discretion to use the funds for citizens of other states where it is
unrelated to a benefit to Ohioans, Furthermare, in the agreement, Legacy committed to prepare a
strategic plan that was consistent with the Foundation’s plan, with an emphasis on “youth,
minority, and regional populations, [and] pregnant women.” Legacy has no discretion to ignore
these requirements and thus does not have unlimited discretion to determine its own performance
under the contract.

133.  Accordingly, the purported agreement is not ithusory.

D. The Resolution Purportedly Authorizing the Transfer Agreement was Made

in Vielation of the Open Meetings Act.

134, The Foundation was a “public body” subject to the Open Meetings Act.
R.C.121.22(B)(1)(a).

135. A mecting which has a sct time and place is a prearranged mecting. State ex rel

Plain Dealer Publishing Co. v. Barnes (1988), 38 Ohio St. 3d 165, 167.
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136. The executive session on April 4, 2008 was a prearranged meeting of the Board.

137,  The Open Meetings Act requires “public officials to take official action and to
conduct all deliberations upon official business only in open meetings unjess the subject matter is
specifically excepted by law.” R.C. 121.22(G). Under the Open Meetings Act, public bodies
may enter info a private “executive session” only for consideration of certain matters specificaily
enumerated in the Act. R.C. 121.22(G). These enumerated matters inchude:

(13 To consider the appointment, employment, dismissal, discipline,
prometion, demotion, or compensation of a public employee or official, or the investigation of
charges or complainis agai'nst a public employee, official, Hcensee, or regulated individual,
unless the public employee, official, licensee, or regulated individual requests a public hearing,
¥ %k

(2)  To consider the purchase of property for public purposes, or for the sale of
property at competitive bidding, if premature disclosure of information would give an unfair
competitive or bargaining advantage 1o a person whose personal, private interest is adverse to the
general public interest. * * *

(3} Conferences with an attorney for the public body concerning disputes
involving the pubkic bady that are the subject of pending or imminent court action;

{4} Preparing for, conducting, or reviewing negotiations or bargaining
sessions with public employees concerning their compensation or other terms and conditions of
their employment;

{3) Maiters required to be kept confidential by federal law or regulations or

state statutes;
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(6) Details relative 1o the security amrangements and emergency response
protocols for a public body or public office, if disclosure of the matfers discussed could
reasonably be expected to jeopardize the security of the public body or public office;

(7) In the case of a county hospital operated pursuant to Chapter 339 of the
Revised Code, a joint township hospital operated pursuant to Chapter 513 of the Revised Code,
or a municipal hospital operated pursuant to Chapter 749 of the Revised Code, to consider frade
secrets, as defined in section 1333.61 of the Revised Code.

138.  The Open Meectings Act provides that the *motion and vole to hold that executive
session shall state which one or more of the approved matters listed” in the Act are fo be
considered in the executive session. R.C, 121.22(G). -

139. At the Foundation Board meeting on April 4, 2008, the Board did not specifically
state in its motion one of the approved matters for entering an executive session provided in the
Open Meetings Act,

140.  “Deliberations include the weighing and cxamining of reasons for and against
action. " S;r)ringﬁe!d Local School Dist. Bd. of Edn. v. Ohio Assn. of Publ, School Empl., Local
530 (1995), 106 Ohio App. 3d 855, 864; Holeski v. Lawrence (1993), 85 Ohio App. 3d 834, 829,
citing Weéster ‘s Third New International Dictionary (1961), 596.

141,  During the executive session, a majority of the members of the Board dehiberated
regarding the following: whether to transfer Foundation funds to a private entity; which entities
should be designated as possible recipients; the amount of funds to be transferred; and whether to
authorize its Executive Director to carry out the transfer. None of these issuey fit within an
exception to the Open Meetings Act and each issue was required to be discussed and decided in

apen sesgion.
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E. The Board’s Discussions Did Not Fit Within the Open Meetings Exception
for the Discussion of Pending and Immisent Litigation With the Board’s Attorney

142. A public body has the burden of proof in demonstrating that an exception to the
Open Meetings Act applied to its actions. State ex rel. Bond v. Monigomery (1989), 63 Ohio
App. 3d 728, citing Stafe ex rel. National Broadcasting Co. v. Cleveland (1988), 38 Ohio St. 3d
79.

143.  Michael Renner, the Executive Director, was not the Board’s attomey, The other
Board members who happened to be attorneys also were not the Board’s attorney. Sece Awadalla
v. Robinson Memorial Hospital (11™ Dist., Jun. 5, 1992), Case No. 91-P-2385, 1992 Ohio App.
LEXIS 2838 *7 (the minutes of the meeting reflected that Stephen Colecchi was designated as
Senior Vice President; therefore, the evidence did not support an argument that he was serving as
the hospital’s attorney).

144, In the instant case, State ex rel. Leslie v. Ohio Housing Finance Authority (2005),
105 Ohio St 3d 261, is not applicable because that case involved communications between a
chief legal counsel for an agency and an attorney who worked under her supervision. Leslie
docs not expressly or implicitly overrule Awadaella, supra. In fact, Leslie does not cite
Awadalla. Finally, Leslie, does not stand for the proposition that an Executive Director or Board
Member who happens to be an altorney can serve as the attomuey for a Board for pwposes of
discussing pending or imminent legal action in executive session,

145.  No attorney for the Board was present at the Board meeting on April 4, 2008.
Thus, the Board did not go inlo executive session for the purpose of “Conferences with an
attorney for the public body concerning disputes involving the public body that are the subject of

pending or imminent court action.” R.C. 121.22(G)(3) (Emphasis added).
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146. No other exception to R.C. 121,22 applies o the executive session held on Apil
4,2008.

i47.  Even if the Board properly went into executive session and discussed some fopics
that may have qualified as discussions regarding ireminent court action if the Board’s altorney
had been present, the Board's discussions went beyond this subject matter to basic policy
decisions facing the Board, and these topics were improperly discussed in executive session,
rather than in open session. This is a violation of the Open Meelings Act.

148, The Open Meetings violation invalidates the Board’s resolution putporting to
- authorize the transfer of $190 million, and thus invalidates (he purported agreement.

149. The Open Meetings Act provides that “A resolution, rule, or formal action
adopted in an open meeting that results from deliberations in a meeting not open to the public is
invalid unless the deliberations were for a purpose specifically authorized in division (€3} . . . and
conducted at an executive session held in compliance with this section.” R.C. 121.22(H),

150. The fact that a resolution is adopted in a public meeling does not cure the
violation of the Open Meeting Act that oceurs when that resolution results from deliberations
that occurred during Executive Session. See The Wheeling Corp. v. Columbus & Ohio River RR
Co. {2001), 147 Ohio App. 3d 460, 475. See also Gannett v. Satellite Information Network Inc.,
v, Chillicothe Bd. of Edn. (1988), 41 Ohio App. 3d 218, 221.

151.  Where a resolution is adopted immediately subsequent to an executive session at
which the matter in question was discussed at length, and the resolution was revised during
executive session, a violation of the open meetings act has ocourred. The Wheeling Corp, supra,
at 475-476. See also Mansfield City Council v. Richland City Council (5™ Dist., Dec. 24, 2003),

No. 03 CA 53, 2003 Ohio App. LEXIS 6654 {council violated the Open Meetings Act by
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discussing pending or imminent legal action with its attorney and deciding during that executive
session to issue a press release that no action was going to be taken).

152, Absent the transfer resolution, which is invalid as a resuit of the Open Meetings
Act violation, Mr. Renner lacked avthority to enter into the agreement with Legacy.

153,  Furthermore, the Board never ratified or approved the agreement with Legacy. In
fact, the Board actually took steps to rescind it, to the extent that it withdrew the $190 million
transfer request,

154.  The Ohio Department of Health has never ratified or approved the purported
agreement between the Foundation and Legacy. The Ohio Department of Health sent a letter to
rescind the purported agreement. [Defendant’s Ex. F)

155.  Lepacy cannpot assert an impairment of contract claim based upon a purported
agreement that is invalid because its only authorization resulted from discussions in closed
session in violation of the Open Meetings Act.

F. Equitable Estoppel Yoes Not Apply to Prevent Defendants From Asseriing
thie Board’s Open Meetings Violation

156. A prima facie case for equitable estoppel requires a plaintiff to prove four
¢lements: (1) that the defendant made a factual misrepresentation; (2) that it is misteading; (3)
that it induces actual reliance which is reasonable and in good faith; and (4) that reliance causes
detriment to the relying party, Doe v. Blue Cross/Blue Shield of Ohic (1992), 79 Ohio App. 3d
369, 379,

157.  In the instant case, Plaintiffs cannot point to a factual misrepresentation that was
made by the Attorney General’s office, nor reasonable reliance upon that misrepresentation.

158.  The cases in which a court has held that a public bedy cannot assert its own

violation of the Open Meetings Act in order to change its earlier decisions to the detriment of
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third parties are distingoishable from the instant case. First, this is not a case in which the Board
members who participated in a meeting are aftempting to invalidate their own actions. The
Wheeling Corp. v. C&O River RR Co., supra, at 478, distingnishing Jones v. Brookfield Twp.
Trustees (12" Dist., Jun. 30, 1995), No. 92-T-4692, 1995 Ohio App. LEXIS 2805, as a case that
“involyved board members attempting to invalidate their own actions.” In the case sub judice,
Defendants are state elected officials and the Director of the Ohio Department of Health. The
State Treasurer and the Director of the Ohio Department of Health have no connection to the
Board’s conduct at its meeting. Neither the Attorney General nor the State of Ohio have a
connection to the Board’s conduct either.

159. The equitable considerations at issue arc not equivalent to those present in
Roberto v. Brown County General Hospital (12" Dist., Feb. 8, 1988), No, CA87-06-009, 1988
Ohio App. LEXIS 372, 1n Roberto, a hospital attempted to invalidate an employment agreement
upon which an employee had relied for five years. There is no such long-term reliance here.

160.  Under Ohio law, anyone has standing to assert a violation of the Open Meefings
Act. This includes members of State Boards and Commissions, as well as state officials. See
State ex rel. Mason v, SERB (1999), 133 Ohio App. 3d 213.

161,  The Court @ncludes the Defendants in this action have standing to asserl a
violation of the Open Meetings Act. Furthermore, the doctrine of equitable estoppel does not
apply to the facts of the instant case.

G. The Purported Agreement Between Legacy and the Board is Invalid Because
the Board Unlawfully Delegated ifs Statufory Aunthovity

162. Government entities may delegate ministerial duties, but they cannot delegute
statutory duties that require judgment and judicial diserction, absent statutory authority. CB

Transp., Inc. v. Butler Cty. Bd. of Retardation (1979), 60 Ohio Misc. 71.
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163. The Foundation was not permiited to delegate statutory duties that required
judgment and discretion, absent express statutory authority. CB Iransp., Inc., supra, at 62.

164, Through its purported agreement with Legacy, the Foundation unlawfully
delegated statutory deties requiring judgment and discretion to Legacy.

165. Former R.C. 183.07, as it was in effect on April 8, 2008, provided that the
Foundation “shall prepare a plan to reduce tobacco use by Ohioans, with an emphasis on
reducing the use of tobacco by youth, minority and regional populations, pregnant women, and
others who may be disproportionately affected by the usc of tobaceo,” The language of this
statute subjected the Foundation to a mandatory duty, thereby requiring judgment and discretion.
Nothing in Chapter 183 of the Revised Code permits the Foundation to delegate this function to
Legacy or any other organization. The purported Agreement unlawfully delegated to Legacy the
duty to prepare a plan to reduce tobacco use by Ohioans, as provided in former R.C. 183.07.

166. Former R.C. 183.07 further provided thal the Foundation “shall establish an
obiective process to determine which research and prograllm proposals to fund.” As such, this
language subjected the Foundation to a mandatory duty, requiring judgment and discretion, No
part of Revised Code Chapter 183 permitted the Foundation to delegate this function to Legacy
or anyone else.

167. The purported Agreement unlawfully delegates to Legacy the mandatory and
discretionary duty to establish an objective process to determine which research and program
proposals to fund, as provided in former R.C. 183.07. Thus, without such authority {0 delegate,
the Foundation had no authority to enter into the Agreement and the Agreement is thereby void,

H. The Agreement is Invalid Because it Was Exccuted by the Board's Executive
Director Without Ratification by the Board.
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168.  When an executive director enters into an agreement on behalf of a state entity,
the agreement is rendered voidable. Monarch Const. Co. v. Ohio School Facilities Comm'n
(2002), 150 Ohio App. 3d 134.

169, In State of Ohio v. Exec’r of Butiles (1854), 3 Ohio St. 309 the Ohio Supreme
Court found that “any contract that an individual, or body corporate or politic, may lawfully
make, they may lawfully ratify and adopt, when made in their name without authority; and when
adopted, it has its effect from the time it was made, and the same effect as though ne agent had
intervened.” Buttles at 322-323,

170.  When agents of the State exceed their authority in entering into a coniract, the
State has the option to either ratify the contract or to repudiate it. State of OQhio v. Butles (1854),
3 Ohio 5t. 309,

171. Here, Michael Renner, as the Executive Director, lacked authority {o enter inte
the Agreement with Legacy on behalf of the Board without ratification and the Foundation never
ratified the purported contracl. As a result, the Agreement is rendered voidable. Because the
Agreement was voidable, it could be rescinded. Additionally, becausc the Agreement was
voidable, H.B. 544 does not substantially impair the alleged agreement,

172.  The Foundation rescinded the portion of its earlier resolution which hed
authorized the transfer of $190 million to Legacy via a motion made at the special meeting held
on April 15, 2008, See Defendants’ Exhibit E.

173.  Ohio Department of Health, as successor to the Foundation, alse sent a letter on
May 6, 2008, attempting to rescind the purported Agrecment with Legacy. See Department of

Healih’s Bxhibit 4.
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174, Because the purported Agreement is void and unenforceable, no unconstitutional
impairment of contract claim with Legacy results from H.B. 544.

L The Agreement is Tnvalid Beeause it Did Not Meet State Requirements for
Grant Agreements

175,  Ohio law sets specific requirements for disbursement of money totaling $25,000
or mare “for the provision of services for the primary benefit of individuals or the public and not
for the primary benefit of a governmental entity.” R.C. 9.231(A)(1).

176. The Agreement with Legacy constitutes an agreement “for the provision of
services for the primary benefit of individuals or the public and not for the primary benefit of a
governmental entity” as provided in R.C, 9.231{A)(1).

177. A governmental] entity which enters into an agreement defined in R.C. 9.231 must
enter into a written contract that includes certain requirements and conditions. R.C. 9.231{A)(1).

178. A written contract covered by R.C, 9.231 must set forth certain terms including,
but not limited to: the minimum percentage of money that is to be expended on the recipient’s
direct costs; the records that a recipient must maintain to document direct costs; and permissible
dispositions of money received by a recipient in excess of the contract payment eamed, if the
excess is not to be repaid 1o the governmental entity. R.C. 9.232.

179. The Agreement with Legacy does not include the terms required by R.C. 9.232,
and it is therefore invalid. Because the Agreement is invalid, the contract is not binding and
H.B. 544 does not create an unconstitutional impairment of contact with respect 1o Legacy,

Fifth, the purported agreement lacks consideration and is illusory. And lastly, the purported

agreement is invalid because it fails to comply with Ohio R.C. 9.231.
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X1fI. Plaintiffs Have A Substantial Likelihood Of Success On The Merits On the Issue of
Vested Trust Rights

A, The Powers of the General Assembly and the Creation of the Fund at Essue

180.  The Master Settlement Agreement did not limit the purposes for which Ohio
could use the funds provided. While other states enacted constitutional provisions to limit the
purposes for which their Master Settflement Funds could be expended {eg: Oklahoma, Idaho),
Ohio did not similarly limit the fiture expenditure of its funds.

181, The fund at issue, the Endowment Fund, was created by the General Assembly
through the enactment of Revised Code Chapter 183 via S.B.192 in the year 2000. See
Defendant's Exhibit G, 148 Ohio Laws 10767-108035.

182. The Master Settlement Agreement funds were deposited upon receipt into “the
state treasury to the credit of the tobacco master settlement agreement fund.” The funds were
then allocated to 0£hcr funds pursuant to a formula created by the General Assembly. See
Former R.C. 183,02, Defendant’s Exhibit G.

183.  Even in the initial statutory allocation of the Master Settlement Agreement funds,
there were funds allocated to purpeses other than tobacco cessation, including law enforcement
improvements, school facilities, public heaith, biomedical research and fechnology, and
education technology. See Former R.C. 183.02(A)—(I).

184, A portion of the Master Settlement Agreement funds was allocated to the Tobacco
Use Prevention and Cessation Trust Fund, created by former R.C. 183.03, which provided that
“The Tobacco Use Prevention and Cessation Trust Fund is hereby created in the state treasury.
iMoney credited to the fund shall be used as provided in Sections 183.04 to 183,10 of the Revised

Code.
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185.  Former R.C. 183.08 created the Tobacco Use Prevention and Control Endowment
Fund, “which shall be in the custody of the treasurer of state but shall not be a part of the state
treasury. The endowment fund shall consist of amounts appropriated from the Tobacco Use
Prevenfion and Cessation Trust Fund, as well as grants and donations made to the Tobacco Use
Prevention and Control Foundation and investment earnings of the fund.” The State Defendants
refer to this as a “custodial account.”

186. The legislative power granted to the General Assembly is plenary and is not
limited to only those powers delegated by the Ohio Constitution, Axt. I, §26. See also State ex
rel, Michaels v, Morse (1936), 165 Ohio §t. 599, 603 (“the General Assembly may enact any law
which is not prohibited by the Constitution™).

187.  Artiele I1, section 22 places no limit on the authority of the General Assembly to

| make appropriations. It provides in relevant part: “po money shall be drawn from the treasury,
except in pursuance of a specific appropriation, made by law.” Thus, money may be drawn only
as duly appropriated by the General Assembly.

188, A General Assembly cannot limit the authority of a future General Assembly to
legislate.

189, In State ex rel. Hoeffler v. Griswold (1930}, 35 Ohio App. 354, 356, the Tenth
District Court of Appeals held “[tlhe power of the Legislature 10 reappropriate is as broad as it is
to appropriate originally.” The court further determined that “[tjhe fact that the money set apart
had, by the former Legislature, been itemized as to its distribution, was not compelling upon the
General Assembly in the act of reappropriation.” Id.

190.  Unlike the retirement systems at issue in Jn re Ford (1982), 3 Ohic App. 3d 416

and Jackson & Assoc. v. Public Empl. Retirement Sys. (10™ Dist., No. 02AP-1218), 2003 Ohio
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7033, the Foundation’s funds were appropriated to it from the general revenue fund, whereas the
retirement systems receive their funds from contributions from individual members, rather than
from appropriations by the General Assembly. Yet, the Court does not find this difference to be
determinative in this case.

191. In AG Opinion 2008-03, n. 5, where the Endowment Fund was distinguished
from the funds managed by the retirement systems, it was opined that “|tjhe monies are not
received from a source that connects them intrinsically with the rights of particular persons,” and
the General Assembly has “confinuing authority to expend that money as it deems fit.”
However, this authority is not controlling. At best, it could be persuasive. However, the Court
finds that it is not.

192, Former R.C. 183.08 states the Endowment Fund “shall consist of amounts
appropriated from the tobacco use prevention and cessation trust fund . . .7 Endowment is
defined in Black’s Law Dictionary as “[tjhe act of settling a fund, or permanent pecuniary
provision, for the maintenance of a public institution, charity, college, efc.” (Emphasis added)

193. Former R.C. 183.08 further states: “Disburscments from the fund shall be paid by
the ireasurer of state only upon Instruments duly authorized by the board of trustees of the
foundation.” (Emphasis added) |

194, The Court finds that the General Assembly did not act within the scope of ils
legistative authority in taking back the monies it had previously giver to the Endowment Fund,
as the Endowment Fund is a charitable irust created under R.C. Chapter 183. While this Court
recognizes that appropriations are subject to future change in accordance with the powers

granted to the General Assembly under the Ohio Constitution, this was not “re-appropriation.”
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The fact that these funds originally al onc point came from the General Revenue Fund does not
change anything.

B. H.B. 544 Unconstitutionally Impairs Vesied Trust Rights

165.  Plainiiffs have a substantial likelihood of success on the merits of their claim that

H.B. 544 unconstitutionally impairs vested trust rights by attempting to divert monies from the
Foundation to the Jobs Fund for the Stimulus Proposal, in violation of Art. I, §10, of the United
States Constitution and Art. I, §28 of the Ohio Constitution.
196. The Endowment Fund is a frust fund. “A trust is created when a settlor conveys
property to a trustce with a manifest intent to impose a fiduciary duty on that person
requiring that the property be used {or a specific benefit of others.” Branson Schoo! District
RE-82 v. Romer, 161 F. 3d 619, 633 (10" Cir. 1998), citing Restaternent (2} of Trusts §§ 2,
17,23, & 23 cmt. a (1959).
197.  R.C. Chapter 183 created the Endowment Fund as a trust: the settlor (the State of
Ohio) conveyed the property (iransferred monics into the Endowment Fund) to a trustee (R.C.
183.08 designates the Foundation as “trustee™ with a manifest intent 1o impose a fiduciary duty
on the trustee (R.C, 183.07-.08 expressly impose fiduciary “duties™ on the Foundation) requiring
that the property be used for the specific benefit of others {the Fund must be used for tobacco
cessation and prevention for the specific benefit of Ohio tobacco users and its youth, R.C.
183.07).

198, The statutory scheme creating the Endowmeni Fund hag all the elements of a
trust: a trustee (the Foundation), frust corpus (the Endowment Fund), and trust beneficiaries
{Ohio’s youth and tobacco users). Stafe ex rel Preston v. Ferguson (1960), 170 Ohio St. 450,

464 (“there is no question that the funds [in the School Employees Retirement System] are trust
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funds™); United States v. Mirchell, 463 U.S. 206, 224-25 (1983) (the General Allotment Actof
1887 and its implementing rcgulations created a trust:  “All of the neccssary elements of a
common-law trust are present; a trustee {the United States), a beneficiary (the Indian allotles),
and a trust corpus (Indian timber, lands, and funds)™); Dadisman v. Moore, 384 S.E.2d 816, 821
{W.Va. 1989} (“[a] review of the [Public Employces Retirement System statute reveals a classic
example of a *statutory” trust” — public retirees are the trust beneficiaries, the PERS fund is the
trust corpus, and the PERS Board of Trustees is “trustee™y; Pelt v. State of Utah, 104 F. 3d 1534,
1542-43 (10" Cir. 1996) (Congress created a statlory trust of oil royalty funds for the benefit of
a group of Navajo Indians by establishing a trust-like structure with all elements of a trust: a
trustee, beneficiary, and corpus).

169, Apart from cstablishing all clements of a trust, the General Assembly
demonstrated its intent to create the Endowment Fund as a trust in two other ways:

(1} In R.C. 183.08(A), the General Assembly expressly designated the Foundation as
“trustee of the Endowment Fund. The word “trustec” has a distinct legal meaning: a “person
holding property in trust.” Restatement (2d) of Trusts §3(3) (1959). R.C. 1.42 mandates that
“[w}ords and phrases that have acquired a technical or particular meaning, whether by legislative
definition or otherwise, shall be construed accordingly.” Rockfield v. First Nai'l Bank of
Springfield (1907), 77 Ohio St. 311, 326 (courts are required to give words in statutes their
distinet legal meaning; when lawmakers are making law, “[tlhey cannot be presumed to have
been simply dealing with legal terms in a loose™ fashion); NLRB v. Amax Coal Co. (1981), 453
U.8. 322, 329 (“[w]here Congress uses terms that have accumulated settled meaning under either
equity or the common law, a court must infer, unless the statute otherwise dictates, that Congress

means 10 incorporate the established meaning of these terms™).
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(2} The Gc_nerai Assembly imposed mandatory fiduciary duties and restrictions upon the

. Foundation as trustee. Ohio Society )l‘br Crippled Children and Adulss, Inc. v. McElroy (1963),

175 Ohio St. 49, syllabus |t {in determining whether a trust has been created, “the question is

whether the settlor not only expressed a desire that the recipient of the property use it in a certain
way, but whether he expressed an intention to impose a dufy upon the recipient to so use it.).

200,  As the corpus of the Trust, the Endowment Fund can be used “only for' the
purposes contemplated in the trust.”” Shuster v. North American Mortgage Loan Co. {1942}, 139
Oho St. 315, 342.

201.  The trust is irrevocable because the State, as settlor, did not reserve any right of
revocation.

202. Having established the Endowment Fund as a trust eight years ago, the State does
not now have the power to revoke the trust because it did not reserve any right of revocation
when the trust was created. In re Guardianship of Lombarde (1999), 86 Ohio St. 3d 600, 607
(“[ilt is a well-founded principle that where the settlor makes no reservation in the language to
amend or revoke a trust, he or she may not unilaterally revoke the trust™); Lourdes College of
Syivania v. Bishop (1997), 94 Ohio Mise. 2d 51, 56-57 (“after the grantor hag completed the
creation of a trust, she is without rights, liabilities, or powers over the trust unless expressly
provided for by the trust agreement . . . .. Thus, unless the grantor has retained the power, she
may not modify or revoke the trust™); Restatement (2d) of Trusts § 367 (1959) (“[i1f a charitable
trust has once been validly created, the seitlor cannot revoke or modify it unless he has by the
terms of the trust reserved a power to do so™).

203. R.C. Chapter 183 must be construed consistently with the well-settled trust rule of

irrevocability at the time the Endowment Fund was created because the statute did not expressly
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state otherwise. Siafe ex rel. Mowrris v. Sullivan (1909), 81 Ohic 5t 79, syllabus (“[s]tatutes are
to be read and construed in a light of and with reference to the rules and principles of the
common law in force at the time of their enactment, and in giving construction to a statute the
Legistature will not be presumed or held 1o have intended a repeal of the seftled rules of the
common law, unless the languapge employed by it clearly expresses or imports such intention™);
Restatement (3d) of Trusts § 4 cmt. g (2003) {the terms of statutory trusts, if not expressly set
forth in the statute, “arc supplied by the default rules of general trust law™).

204, Divesting the trust beneficiaries’ rights in the Endowment Fund violates the Ohio
and Federal Constitutions.

205, Article II, §28 of the Ohio Constitution and the Contract Clause of Articie I, §10 of
the Federal Constitution prohibit the General Assembly from interfering with vested trust rights
or impairing trust obligations. State ex rel City of Youngstown v, Jones (1939), 136 Ohio 5t. 130,
136, (“[t}he General Assembly . . . could not interfere with vested rights or impair the obligations
of existing confracts in violation of Section 28, Article II of the state Constit;.xtion and the
contract clause of Section 10 of Article 1 of the federal Constitution™); Srare v. Walls (2002), 96
Chio St. 3d 437 @ 12 (it is “seitled in Ohio that a statute runs afoul of [the prohibition in Section
28, Article T of the Ohio Constitution against retroactive laws] if it takes away or impairs vested
rights acquired under existing laws™).

206. The Endowment Fund’s beneficiaries have constitutionally protecied vested rights
in the trust res, Once the General Assembly transferred monies to the Endowment Fund fo be
held by the Foundation in trust, those finds were impressed with a frust outside the stale
treasury, R.C. 183.08(A), and the equitable rights of the class of trust beneficiaries, including

Ohio tobacco users, vested in the Tund. Firsr Nat T Bank of Cincinnati v. Tenney (1956), 165
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Chio St. 513, 518 (when a trust is created, “the settlor transfers and delivers property to a trustee

. and designated beneficiaries take immediate vested interest in such property™); Braun v.
Central Trust Co., (1952), 92 Ohio App. 110, 116 (when a trust becomes effcctive, the legal and
equitable titles “vest immediately™: truest beneficiaries are “vested with the equitable title” and
legal title is vested in the trustee); Hermann v. Brighton German Bank Co. (1914), 29 Ohio Dec.
626 at *4 (“in a trust, the equitable title vests in the cestul que trust jthe beneficiaries]”); Harch v.
Lallo, 2002 WL 462862, *2 (Ohio App. o" Dist. 2002) (“a scttlor’s transfer of the trust
proper(y’s legal title to a trustee accomplishes [the] separation” of “equitable and legal”
ownership interests between the trust beneficiary and the trustee).

207. The State’s attempt to revoke the Trust and liguidate the Endowment Fund
substantially impairs the obligations of the Trust and the vested rights of the Trust beneficiaries,
including the individual Plaintiffs, in violation of the Contract Clauses of the Federal and Ohio
Constitutions, Art. I, §10 of the United States Constitution and Art. 1I, §28 of the Ohio
Constitution, Jones, supra, 136 Ohio St. 130, 136 (“[tlhe General Assembly . . . could not
interfere with vested rights or impair the obligations of existing contracts™); Toledo v. Seiders
(1910), 23 Ohio Cir. Dec. 613, 1910 WL 1216, at **2, 5-6, aff’d as modified, (1911) 83 Ohio St.
495 (the General Assembly was “without authority to take the entire control and management of
[the trust property] from the trustees . .. . ), citing New Gloucester School Fund v. Bradbury
(1834), 11 Me. 118, 1834 WL 473, at **5-6 (statute that purporteci to divest statotory trust rights
by transferring the endowment fund from the original trustees was an unconstitutional
impairment of contract); Dadisman, supra, 384 S.E. 2d at 829-30 (state’s diversion of public
employer contributions from the Public Employees Retirement System was an unconstitutional

irrvasion of trust funds: “We would be faithless to our constitutional duties to allow a raid on the
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PTRS trust for purposes of political expediency.” The public employers’ PERS confributions are
“part of the corpus of the trust and arc not thereafter state funds available for expropriation or use
for any purpose other than that for which the moneys were entrusted”™), Kapiolani Park
Preservation Society v. Honolulu, 751 P, 2d 1022, 1025-27 (Haw. 1988) (state’s repeal of prior
statute that had created a trust and attempt to transfer away portions of trust corpus impaired the
obligations of the trust in violation of the Contract Clause of the Federal Constitution).

208. H.B, 544’s impairment of the Trust is not “reasonable and necessary” to serve
importan& state purposes. United States Trust Company of New York v. New Jersey (1971), 431
U.S. 1, 29-31; Energy Reserves Group, Inc. v. Kansas Power and Light Co. (1983), 459 U.S.
400, 412-13 n. 14; Association of Surrogates and Supreme Court Reporters v. State of New York
(2d Cir. 1991), 940 F. 2d 766, 771-72 (“when the state’s legislation is self-serving and impairs
the obligations of its own,” courts do not defer to the legislative judgment but, instead, engage in
“a mote searching analysis”; the new legislation can “survive scrutiny only if it is reasonable and
necessary to serve an important public purpose”).

209. Depleting the Endowment Fund is unnecessary because there are less drastic
alternatives to serve the State’s goal under the Stimulus Proposal and H.B. 544 of creating jobs
in Ohio. The State of Ohio offered no evidence on this issue. The only evidence supports the
conclusion that the State’s impairment of the Trust is not necessary because there is at least one
equally effective and less drastic alternative to fund $230 million of the Stimulus Proposal, rather
than diverting the monies from the Endowment Fund: general obligation bonds, as Governor
Strickland originally proposed on a much grander scale for the same purpose earlier this year.

[Hearing Tr., Vol. I11, at 75-86 (Proctor) [P’ Exs. 11-12].
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210.  Plaintiffs therefore have a substantial likelihood of success on the merits in
establishing that H.B, 544 impairs the Trust in violation of Art. I, §10 of the United Staics
Constitution, and Art. 1, §28 of the Ohio Constitution, and thus establishing that those portions
of HL.B. 544 that purport to revoke the Trust and liquidate the Endowment Fund are invalid and
void ab initle.

211, To the extent that Amended 8.B. 192, prior to its repeal on May 6, 2008, purported
{o liquidate the Endowment Fund and divert its moneys elsewhere, Amended $.B. 192 is also
unconstituihnal and of no legal effect for the same reasons.

XIV. Irreparable Harm

212.  Under Ohio law, a party may only seek an injunction to guard himself, not third
parties, from harm. To have standing for injunctive relief, the injunction sought must provide the
moving party with some tangible good. The moving party must prove by clear and convincing
evidence that he has a “personal stake” in the granting of the injunction  Crestmont Cleveland
Pshp. V. Ohio Dep’t of Health (10™ Dist., 2000), ,139 Ohio App. 3d 928, 936. To establish that
personal stake, the moving party must show that he faces an immediate threat of irreparable
injury. Fraternal Order of Police v. City of Cleveland (2001}, 141 Ohio App. 3d 63, 74.

213, A party cannot demonstrate irreparable harm by showing that it will only sustain
economic harm. A financial loss can be compensated by money damages, whereas, as the Tenth
District Court of Appeals explained, “irreparable harm copsists of the substantial threat of
material injury that cannot be compensated with monetary damages.” Sabatino v. Sanfillipo (10"
Dist, Dec. 7, 1999), Case No. 99 AP-149, 1999 Ohio App. LEXIS 5805, *7, quoting

Agrigeneral Co. v. Lightner (3" Dist., 1998), 127 Ohio App. 3d 109, 115.
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214.  Absent the requested injunctive relief, the individual Plaintiffs will immediately
suffer irreparable harm. Unlawful impairment of constitutional rights necessarily results in
irreparable harm, United Auto Workers, Local Union 1112 v. Philomena, 121 Ohio App. 38 764,
781 (10th Dist. 1998) (injunctive relief is warranted because enforcement of an unconstitutional
provision and the resultant loss of constitutional rights causes irreparable harm); American Civil
Liberties Union of Ky. v. McReary County, Ky., 354 F.3d 438, 445 (6th Cir. 2003) (“when
reviewing a motion for preliminary injunction, if it is found that a constitutional right is being
threatened or impaired, a finding of irreparable injury is mandated”) (viting Elrod v. Burns, 427
U.S. 347, 373 (1976)); Overstreet v. Lexington-Fayette Urban Cly. Gov't, 305 F.3d 566, 578 (6th
Cir. 2002) (“a plaintiff can demonstrate that a denial of an injunction will canse irreparable harm
if the claim is based apon a violation of the plaintiff’s constitutional rights™).

215, Injunctive relicf is the proper remedy in order to prevent staie officials from
carrying out unconstitutional statutes, inclﬁding those that unconstitutionally impair a contract.
University of Hawaii Professional Assembly v. Cayetano, 183 F.3d 1096, 1108 {5th Cir. 1999)
(affirming grant of preliminary injunction against operation of statute that unconstitutionally
impaired contract); Hubbell v. Leonard, 6 F. Supp. 145 (E.D. Ark, 1934} (appropriate relief for
unconstitutional impairment of contracts was to enjoin state officials from diverting revenue
sources that were already committed under the contracts and to declare the unconstitutional
statutes “null and void™); Dann v. Blackwell, 83 F. Supp.2d 906 (S.D. Ohio 2000) (enjoining
Ohio state official from enforcing unconstitutional statute); Planned Parenthood Ass'n of
Cincinnati, Inc. v. City of Cincinnati, 822 F2d 1390, 1400 (6th Cir, 1987) (upholding

preliminary injunction preventing enforcement of unconstitutional city ordinance).
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216.  Without injunctive relief, Plaintiffs will algo suffer imminent irreparable harm
because they have no adequate remedy at law. In order for a legal remedy to be adequate, it
“shall be in all respects adequate to justify the refusal of the injunction upon that ground.... Itis
not encugh that there is a remedy at law; it must be plain, adequate and complete; or in other
waords, as practical, and as efficient to the ends of justice and its prompt administration, as the
remedy in equity,” Mid-America Tire, Inc. v. PTZ Trading Ltd., 95 Ohio St. 3d 367, 380 (2002).
H.B. 544 purports to completely liquidate the Endowment Fund and divert those funds
elsewhere.

XV, Harm to Third Parties

217.  Third parties will be harmed if injunctive relief is not granted. The intended
beneficiaries of the Trust will suffer an increase in tobacco-related disease and mortality, and
suffer significant additional tobacco-related health care costs, if the Endowment Fund is depleted
and the scope and impact of the types of tobacco prevention and cessation programs that the
Foundation formerly funded are reduced or discontinued. [Hearing Tr., Vol. 11, at 176-77, 204-
07 (Healton)] [Crane Dep. at 24-25] { Wewers Dep. at 18-19, 26-27]

218.  No harm will result from granting preliminary injunctive relief to preserve the
status guo, because the State has other, equally effective alternative means of achieving its stated
policy interests without depleting the Endowment Fund, In addition, dwing the pendency of this
case, the remainder of the Endowment Fund in excess of $190 million may continue to be used

to fund or carry out tobacco control, prevention, and cessation research and programs in Ohio.
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XVI. Public Interests Served

219. The public interest will be served by granting injunctive relief. “Il is always in
the public interest to prevent violation of a party’s constitutional rights.” Déja Vu of Nashville,
Inc. v. Metro. Gov't of Nashville, 274 F.3d 377, 400 {6th Cir. 2001},

220.  Injunctive relief will protect the public by preserving the Endowment Fund and
preventing an unnecessary increase in tobacco-related disease and mortality in Ohio and the
substantial costs of associated medical treatment,

221. A preliminary injunction is necessary to preserve the siaius quo pending final frial
of this action.

XVIL. Bond

222, This Courl has the discretion to dispense with a bond for the issuance of a
preliminary injunction. Vanguard Transp. Systems, Inc. v. Edwards Transfer & Storage Co., 109
Ohio App. 3d 786, 793 (10th Dist. 1996) (holding that bond was not required for preliminary
injunction to be operative, and stating that “the court’s discretion as to the amount of the bond
includes diseretion to require no bond at all™).

223.  There is no 1isk of loss upon the continuation of the Court’s prior freeze order
because the asseis of the Endowment Fund will remain in the Treasurer’s custody during this
case, where the funds are to be invested in a prudent manner. Therefore, no bond will be
required.

XV, Order Of The Court

For all of these reasons, it is hereby ORDERED that a preliminary injunction issue on the

following terms;
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(A)  The freeze order entered by this Court on April 10, 2008, as modified on April 24
and 30, 2008, May 9, 2008 and June 25, 2008, shall remain in full force and effect until further
order of this Court. As such, Defendants State of Ohio, the Treasurer, the Ghio Attorney
General, Director Alvin D. Jackson, the Ohio Department of Health, all of Defendants’ officials,
agents and representatives, and anyone acting in concert with them or on their behalf are hereby
enjoined from enforcing, implementing, or otherwise acting on any provision of H.B. 544, or the
repealed portions of Amended S.B. 192, relating to the monies in the Endowment Fund or the
Legacy contract until the Court enters final judgment following trial on the merits. All actions,
orders, directives, instructions or other state actions that purport to enforce or take any action
relating to, or i1_1 reliance on!thosc provisions of H.B, 544 and Amended 5.B. 192 are herchy
rendered void, ineffective and enjoined vntil final judgment is entered following the trial on the
merits.

(B)  All assets, investments, funds, proceeds, monies or other amounts that are in the
Eedowmnent Fund shail remain in the Endowment Fund in the Treasurer’s custody and shall not
be moved, expended, disbursed, appropriated, and/or transferred until further order of this Court,
If additional monies from the Endowment Fund are necessary to continue to fund tobacco
prevention, control, or cessation programs in Ohio during the pendency of this case, the
Foundation or any other party may apply to the Court for limited relief from this preliminary
injunction for those purposes.

(C)  No bond shall be required.

IT IS 8O0 ORDERED.
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