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EXPLANATION OF WHY THIS CASE INVOLVES SUBSTANTIAL CONSTITUTIONAL
QUESTIQNS AND IS OF PUBLIC AND GREAT GENERAL INTEREST

Appellants bring this appeal as a matter of right pursuant to Ohio Const., Art. IV, §

2(B)(2)(a)(ii) and S.Ct. Prac. R. II, § 1(A)(2), because this case involves fiindamental

constitutional issues of first impression in Ohio. At bottom, this case is about the constitutional

prohibitions against the General Assembly's seizure of monies the State spent and disbursed eiglit

years ago into a special use trust fund expressly created owrtside the state treasury, and the General

Assembly's diversion of those trust monies to the state treasury for non-trust purposes.

Through the passage of House Bill 544 and its current biennial budget, the General

Assembly seeks to raid the $264-million Ohio Tobacco Use Prevention and Control Endownient

Fund ("Endowment Trust"), which contains what remains of the 3.5% of Ohio's $10.5 billion

landmark settlement with the tobacco industry that were permanently dedicated to lifesaving

progranis to fight tobacco use and ameliorate its devastating toll of death and disease on tens of

thousands of Ohioans. In 2000, the General Assembly precisely structiu-ed legislation establishing

the Endowment Trust - mandating that it be held by "trustees" in a special custodial fund that is

"not... a part of the state treasury." The General Assembly appropriated a portion of Ohio's

tobacco settlement proceeds to the Departinent of Health and directed its Director to spend those

proceeds by promptly "disburs[ing]" them out of the State's control and into the Endowment Trust

outside the state treasury. In stark contrast, the very same legislation appropriated the remaining

tobacco settlement proceeds to other worthwhile purposes but, in doing so, expressly mandated

that they remaiu "in the state treasury" subject to the Generai Asserribly's controi.

This distinction in treatment of the tobacco use prevention monies unequivocally reflects

the General Asseinbly's intent to disburse the Endowmeiit Trust monies outside the reach of future

legislators confronted with ever present budget shortfalls. It did so to assure that at least a small
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portion of the billions paid to Ohio as a result of medical expenses it incun•ed in treating tobacco

disease would be permanently committed to mitigating such disease and deatli into the indefinite

future. The State's previous disbursemeuts to this permanent trust more than eight years ago

created a vested equitable trust estate that is protected by the Ohio and Federal Constitutions.

Specifically, there are two significant constitutional prohibitions against the General

Assembly's attempt to now eradicate the Endowment Trust. First, the Ohio Constitution's

Retroactivity Clause prohibits the General Assembly from retrospectively divesting the

Endowment's equitable trust estate and from diverting the monies already held in the trust. That

Clause states: "1'he general assembly shall have no power to pass retroactive laws...." Ohio

Const., Art. II, § 28. Second, the Contracts Clanses of the United States Constitution, Article I, §

10, and the Ohio Constitution, Article II, § 28, prohibit the General Assembly from enacting laws

that substantially impair the Endowment 1'rust's pre-existing rights and obligations.

The sharp division between the lower courts on these constitutional issues underscores the

need for this Court's definitive guidance. '1'he Franklin County Common Pleas Court held that the

General Assenibly's attempt to liquidate and divert the monies in the F,ndownient Trust violates

both the Retroactivity Clause and the Contracts Clauses by retrospectively impairing pre-existing

substantive trust rights and disniantling the Endowment's tobacco control prograins. The Franklin

County Court of Appeals disagreed, but, understanding this case's constitutional sigiiificance, it

openly invited this Court's review. The court of appeals did so by expressly stating in its

7udgment Entry that its prior injunction against dissipation of the Endowment Trust "shall remain

in full force and effect until such time as the Supreme Court of Ohio considers this matter." Thus,

the court of appeals carefiilly preserved this Court's ability to review this case.

The fundamental constitutional issues in this case have far-reaching implications not only

for the Endowment Trust and its intended beneficiaries, but also for other special use trust funds
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established by the General Assembly outside the state treasury, such as the state retirement funds.

In 2000, the General Assembly specifically patterned the Endowment Trust after the state

retirement funds, so that it has the same constitutional protections against State budget shortfalls

as the retirement funds do. Like the Endowment Trust, the public retirement funds are trust fmids

established outside the state treasury; they are under the control of separate trustees and are held

by the Treasurer in custodial accounts. And like the Endowment Trust, the public retirement

funds contain substantial monies that originated from prior appropriations and disbursements by

the State as employer. Is the General Assembly constitutionally permitted to seize those portions

of the retirement funds that originated from the State's prior contributions whenever the State

seeks to balance Ohio's budget? No, because those prior State monies are now in an equitable

trust estate outside the state treasury and, thus, are constitutionally protected from divestiture. The

result should be no different for the monies in the Endowrnent Trust.

This case also involves matters of public and great general interest that compel this Court's

review. Unless the trial court's injunction protecting the Endowment Trust is reinstated, the

General Assembly's effort to eradicate the Tivst will have a grave inipact on the lives and health

of literally tens of thousands of Ohioans who desperately need the Endowtnent's tobacco cessation

progranis. During its first eight years, the Endowment Trust's tobacco control programs

dramatically decreased smoking rates in Ohio and saved 200,000 Ohioans from premature

tobacco-related deaths - just as the prograins did for Plaintiff David Weinmann who had

developed tongue cancer from smoking. But, as the trial court found, disinantling these progranis

would result in a "substantial increase in tobacco-related premature rleath aud dLcease in Ohio."

Tobacco use in Ohio (and across the country) remains a deadly epidemic. It is the number

one preventable cause of preniature death and diseases, such as lung cancer, heart attacks, strokes,

ernphysema, chronic bronchitis, esophageal cancer, stomach cancer, and premature births. In



Ohio alone, there are nearly 2 million adults addicted to nicotine, and their tobacco use causes

18,000 to 20,000 premature deaths every year (far greater than the combined aruiual deaths caused

by automobile accidents, illegal drug use, alcohol consumption, fires, homicides, and AIDS).

Another 400,000 Ohioans suffer from debilitating tobacco-related diseases.

There simply can be no doubt that the determination of the legal fate of the Endowment

Trust and its lifesaving tobacco control prograins presents questions of public and great statewide

interest. The Court accordingly should not only exercise its mandatory jurisdiction over this

case's core constitutional issues, it also should grant discretionary review.

STATEMENT OF TIIE CASE AND FACTS

In 1998, the State of Ohio and 45 other states entered into a landmark settlement with

tobacco manufacturers to provide compensation for the states' medical expenses resulting from

tobacco-related diseases. In 1999, Governor Taft and the General Assembly created the Tobacco

Task Force, a bipartisan group of Ohio legislators and other public officials, to recommend

appropriate uses of the settlement proceeds. The Task Force determined that a portion of the

proceeds should be permanently set aside and dedicated to funding tobacco control programs in

Ohio. To accomplish this, the Task Force recommended a sequestered trust fiind established

outside the state treasury to assure that these dedicated monies were beyond the control of the

General Assembly and could not be diverted to other purposes in the future.

In 2000, the General Assembly adopted the Task Force's recommendations by enacting

S.B. 192 (codified as R.C. Chapter 183), which set forth how Ohio would spend its tobacco

settlement. Most of the settlenient monies were transferred into eight funds "in the state treasui-y"

for various uses, such as construction of school facilities. R.C. 183.02(A)-(G). But in contrast to

these eight funds, S.B. 192 adopted the Task Force's recommendations by establishing the

Endowment Trust as a special custodial trust fund, wliich, unlike the other funds, was outside tite
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state treasury and was permauently dedicated to tobacco control programs in Ohio. It was clear to

all involved that these special funds were purposely placed beyond the General Assembly's power.

Every one of the bill ana1yses presented to the General Assembly during its consideration of S.B.

192 plainly stated that the money placed in the Endowment Trust is "t:ot subject to appropriation

by the General A.ssernbly."

Specifically, S.B. 192 created "the tobacco use prevention and control endowment fund,

which shall be in the custody of the treasurer of state but shall not be a part of the state treasury °"

R.C. 183.08(A) (einphasis added). S.B. 192 also established a new charitable foundation, the

Tobacco Use Prevention and Control Foundation (the "Foundation"), R.C. 183.04, as the

appointed "trustee of the endowment fiind." R.C. 183.08. S.B. 192 vested the Foundation's

Board of Trustees with exclusive control of the Endowment Fund: "Disbursements from the

[endowment] fund shall be paid by the treasurer of state only upon instnunents duly authorized by

the board of trustees of the foundation." R.C. 183.08(A).

R.C. 183.07 establishes the sole purpose of the Endowment Trust: to fund and carry out

research and treatment programs for tobacco use prevention and cessation. The Fomidation's

mandatory duty as trustee is to "reduce tobacco use by Ohioans, with emphasis on reducing the

use of tobacco by youth, minority and regional populations, pregnant women, and others who may

be disproportionately affected by the use of tobacco." R.C. 183.07-.08.

To fund these anti-tobacco efforts, the uncodified portion of S.B. 192 appropriated

$234,861,033 of the tobacco settlement proceeds to the Department of Health. The General

Assembly then directed the Director of Health to "disburse" those monies outside the state

treasury into the Endowment Trust. The Director of Health did so, disbursing the monies into the

Endowment Trust outside the state treasury and putting them under the exclusive control of its

trustee. Those funds were then commingled with private donations in the corpus of the Tnist.
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By March 2008, the Endowment's assets had grown to approxinzately $264 million, even

after millions of dollars had been used for tobacco control programs. The Foundation's successes

during its first eight years were remarkable: there were 85,800 fewer teenage smokers and

350,000 fewer adult smokers in Ohio.

Despite these successes, Governor Strickland, on Apri12, 2008, announced a plan to fund a

part of a $1.57 billion economic stimulus ("Stimulus Proposal") by raiding $230 million from the

Endowment Trust. In view of this threat to the Trust's mission, the Foundation entered into a

contract on April 8, 2008 with one of the nation's preeminent tobacco control organizations,

Appellant American Legacy Foundation ("Legacy"), to transfer $190 million from the Endowment

Trust to Legacy for contimiation of Ohio's tobacco cessation programs. Legacy is a nonprofit

corporation founded in 1999 pursuant to the states' settlement with the tobacco industry. Legacy

has a remarkable track record of fulfilling its mission to build a world where young people reject

tobacco and anyone can quit.

In response to the Foundation's contract with Legacy, the General Assembly passed

legislation on April 8, 2008, purporting to divert all but $40 million of the Endowment Trust to a

new "Jobs Fund" for the Stimulus Proposal. The Foundadon's Trustees challenged the

constitutionality of this legislation, and the General Assembly responded by passing House Bill

544 on May 6, 2008, wl-iich abolislied the Foundation, repealed the April 8, 2008 legislation, and

again sought to liquidate and divert the monies in the Fndowment Trust for the Stimulus Proposal.

Legacy intervened in the Foundation's lawsuit against the State, whieh was consolidated

with an action brought by Appellants Robert G. Miller, Jr. and David Weinmami, who also sought

to preseive the Endowment 1'rust. Miller and Weinmann are special beneficiaries of the

Endowment Trust. They both became addicted to tobacco as teenagers and then tried for years to

quit smoking. For Weinmann, quitting was a niatter of survival - ai age 29, he developed tongue
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and neck cancer from srnoking. Weinmamz and Miller were able to quit by joining the

Endowment's programs, but they continue to struggle with their addiction and rely on the tobacco

cessation programs to stay tobacco free.

Miller and Weinmann assert that H.B. 544's deplction of the Endowment Trust impairs a

vested trust in violation of the Retroactivity Clause of the Ohio Constitution and the Contracts

Clauses of the Ohio and Federal Constitutions. Legacy claims that the State's eradication of the

Endowment Trust impairs its contract in violation of the Contracts Clauses.

On August 11, 2009, the trial court held that H.B. 544 violates the Retroactivity and

Contracts Clauses by retrospectively impairing pre-existing substantive trust riglits and disabling

the Endowment Trust's tobacco control programs. The court explained that the General Assembly

plainly created the Endowment Trust as an irrevocable trust by expressly establishing it as a trust

outside the state treasury, not reserving a right to revoke the trust, expressly designating the

Foundation as "trustee," providing the Foundation's Trustees with liduciary responsibilities and

exclusive control over the Fund, identifying the intended trust beneficiaries (Ohio smokers), and

making prior, unconditional transfers into the Endowtnent Trust.

The court also found, based on uncontroverted evidence, that without injunctive relief,

Miller, Weinmann and the other Ohio trust beneficiaries would suffer irreparable harm:

"Depletion of the Endowment Fund, and discontinuance or reduction of the tobacco prevention

and cessation programs funded by the Endowment Fund, would result in a substantial increase in

tobacco-related prenaature death and disease in Ohio...."' Thus, the court enjoined the State

from dissipating the Endowment Trust.

On December 31, 2009, the court of appeals reversed the trial court's judgment.

I The trial court, however, granted judgment against Legacy, finding that its contract with the Foundation was
not enforceable because the Trustees did not comply with the Open Meetings Act, The court of appeals affinned this
aspect of the trial court's judgment.
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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: The Retroactivity Clause of the Ohio Constitution, Article II, §
28, prohibits the General Assembly from divesting the equitable trust estate of, and
depleting the previously disbursed monies held in, the Endowment Trust, which the General
Assembly specifically established and funded in 2000 as a permanent trust outside the state
treasury for lifesaving tobacco prevention and cessation programs.

Although the court of appeals emphasized the General Assembly's "plenary powers," it is

equally well established that the General Assembly cannot enact laws that are unconstitutional.

Here, as the trial court correctly held, the General Assembly cannot raid the Endowment Trust and

divert its monies for non-tobacco prevention purposes precisely because doing so violates the

Retroactivity Clause, Ohio Const., Article 11, § 28.

A statute is unconstitutional under the Retroactivity Clause if it impairs pre-existing

substantive, as opposed to remedial, rights. Van Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio

St. 3d 100, 106-07. An unconstitutional substantive law is "[e]very statute which takes away or

impairs vested rights acquired under existing laws, or ... attaches a new disability, in respect to

transactions or considerations already past...." Id at 106, quoting Cincinnati v. Seasongood

(1889), 46 Ohio St. 296, 303. Thus, although the General Assembly generally rnay repeal an

existing law, it cannot do so where it would violate the Retroactivity Clause.

Here, it is timdisputed that H.B. 544 has retrospective application. Section 4 of H.B. 544

expressly states that, "[n]otwithstanding any provision of law to the contraiy, on the effective date

of this section," the Treasurer is directed to liquidate and divert the monies previously disbursed

into the Endowment Trust - thus disabling its pre-existing tobacco control prograins. See Van

Fossen, 36 Ohio St. 3d at 106 (new statute was clearly retrospective because it applied to cases

existing on its effective date "notwithstanding any provision of any prior statute or rule of law").

H.B. 544 is also substantive, not remedial. By liquidating the Endowment Trust, diverting

its existing monies for non-tobacco prevention purposes, and disabling its programs, H.B. 544
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divests an equitable trust estate and attaches new disabilities to past trust-funding transactions.

The State did not challenge the trial court's frnding that the Endowment Trust is, in fact, a trust.

lndeed, the Endowment has all the elements of a trust: (i) a "trustee" (the Foundation) with

mandatory fiduciary duties requiring its iunds to be used solely for tobacco control purposes; (ii) a

trust corpus (the Endowment funds); and (iii) trust benefrciaries (Ohio smokers). United States v.

Mitchell (1983), 463 U.S. 206, 224-25 (General Allotment Act of 1887 created a trust because

"[a]ll of the necessary elements of a common-law trust are present: a trustee (the United States), a

beneficiary (the Indian allottees), and a trust corpus (Indian timber, lands, and funds)"); State ex

rel. Preston v. Fefguson (1960), 170 Ohio St. 450, 464 (funds created by R.C. Chapter 3309 for

the School Employees Retirement System are impressed with a trust: "[tJltere is no question that

the ficnds here involved are trustfunds") (emphasis added). Accord: Dadisman v. Moore (W.Va.

1989), 384 S.E.2d 816, 821-22 (Public Employees Retirement System is "classic example of a

`statutory' trust" - having all trust elements: public retirees are trust beneficiaries; the PERS fund

is the trust corpus; and the PERS Board of Trustees is "trustee").

It is well established that once a trust is created, an equitable trust estate vests immediately.

This is true for both private and public charitable trusts. In Brown v. Buyer's Corp. (1973), 35

Ohio St. 2d 191, this Court held that "[t]he charitable purpose of a charitable trust becomes vested

in use or enjoyment at the time of the creation of the equitable duty of the person, by whom the

property is held, to deal with such property for such charitable puipose, whether actual enjoyinent

by the beneficiaries of the charitable trust is present or [in the] future." Id. at 196. In other words,

the right of use and enjoyment o1' the trust for charitable puiposes is "fixed and irrevocable." Id.

Accord: Braun v. Central Trust Co. (1952), 92 Ohio App. 110, 116 (when a trust becomes

effective, the legal and equitable titles "vest immediately" - trust beneficiaries are "vested with the

equitable title" and legal title is vested in the trustee).
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And, under settled trust law for both private and charitable trusts, a trust is irrevocable

unless the settlor expressly asserts the right to revoke the tnist. Restatement (2d) of Trusts § 367

(1959) ("[i]f a charitable trust has once been validly created, the settlor cannot revoke or modify it

unless he has by the terms of the trust reserved a power to do so"); In re Guardianship of

Lombardo (1999), 86 Ohio St. 3d 600, 607 ("[i]t is a well-founded principle that where the settlor

makes no reservation in the language to amend or revoke a trust, he or she may not unilaterally

revoke the trust"). Here, the General Assembly, by design, never reserved a right to revoke the

Endowment Trust.

These settled trust principles apply equally to trusts funded by the General Assembly

outside the state treasury. This Court holds:

Statutes are to be read and construed in the light of and with
reference to the rules and principles of the common law in force at the
time of their enactment, and in giving construction to a statute the
Legislature will not be presumed or held to have intended a repeal of the
settled rules of tbe common law, unless the language employed by it
clearly expresses or imports such inlention.

Danziger v. Luse (2004), 103 Ohio St. 3d 337, at ¶ 11 (emphasis added).

Accordingly, the equitable trust estate of the Endowment Trust became irrevocably vested

more tlian eight years ago when the State disbursed monies outside the state treasury and into the

Trust, and designated its specific purpose by imposing fiduciary duties upon the trustee to carry

out tobacco control programs for the benefit of its intended beneficiaries (Ohio smokers).

Yet, the court of appeals ignored this well-settled trust law and wrongly concluded that the

Endowment Trust "created no vestei rights for [Piairitiffs] or any otlier individual," and, tl^.•as,

H.B. 544's raid of the Endowment Trust does not violate the Retroactivity Clause. [Decision ¶¶

38-46] The court reasoned that the General Assembly did not have the power to establish the
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Endowment Trust as an iirevocable trust in the first place since one General Assembly cannot

make a promise that binds a subsequent General Assembly. [Decision ¶ 38]

But the court of appeals' rationale completely misses the point because this case does not

involve a prior General Assembly's promise to pay money in the future - it is not about a prior

General Assembly thying to bind future General Assemblies to pay new tobacco settlement

proceeds into the Endowment Trust. Instead, this is a dispute over monies a prior General

Assembly already spent in 2000 by having it disbursed outside the state treasury into the

Endowment Trust - something that was plainly within that prior General Assembly's plenary

power. Once the money was disbursed to a trust outside the state treasury, it was spent and the

General Assembly no longer had control of it. Future General Assemblies have no more power

over those spent funds than they do over prior General Assemblies' disbursements of State monies

out of the state treasury and into the public retirement trust funds.

The court of appeals used its same faulty rationale to conclude that the only way to make

the Endowment Trust monies "unreachable" is to do so through a constitutional amendment.

[Decision ¶ 35] The court pointed to constitutional provisions in three other states, but those

provisions restrict state legislative spending of revenues to be received in the frsture - not monies,

like here, that were previously received and previously disbursed outside the state treasury. Fla.

Const., Art. X, § 27; Idaho Const., Art. VII, § 18; and Mont. Const., Art. XII, § 4. And, the court

of appeals' reliance on Barber v. Ritter (Col. 2008), 196 P.3d 238, 252-53, for the remarkable

proposition that "a state legislature camiot create an irrevocable trust," is similarly misguided

because, unlike the Endowment Trust, the funds at issue in Barber were expressly created in the

state treasury and made subject to further appropriation by Colorado's legislature. Colo. Rev.

Stat. § 19-3.5-106 (children's trust fund is "in the state treasury"); Colo. Rev. Stat. § 38-13-116.5
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(unclaimed property trust fund is "in the state treasury"); Colo. Rev. Stat. § 39-29-109(2)

(severance tax fund "shall be subject to appropriation by the general assenibly").

Indeed, the court of appeals undermined its own rationale by holding that the public

retirement trust funds created by the General Assembly are irrevocably "protected." 'I'here is

simply no credible difference between the General Assembly's diversion of monies the State

previously disbursed outside the state treasury into the retirement trust funds and its diversion of

monies previously disbursed outside the state treasury into the Endowment Trust. They both

divest irrevocable trust estates in violation of the Retroactivity Clause.

Proposition of Law No. 11: House Bill 544's purported liquidation and depletion of the
Endowment Trust violates the Contracts Clauses of the United States Constitution, Article I,
§ 10, and the Ohio Constitution, Article II, § 28, by substantially impairing pre-existing trust
rights and obligations.

The trial court ruled that H.B. 544's termination of the Endowment Ttust is

unconstitutional for another reason: it violates the Contract Clauses of' the United States

Constitution, Article I, § 10, and the Ohio Constitution, Article 11, § 28.2 The court of appeals,

however, incorrectly reversed this holding for the same reason it overturned the trial court's

finding of a Retroactivity Clause violation. [Decision 11 46] In fact, the court of appeals

completely ignored the holdings of the highest courts in three other states that the Contracts

Clause prohibits the General Assembly from impairing previously funded statutory trusts.

In Dadismcrn v. Moore (W.Va. 1989), 384 S.E.2d 816, the West Virginia Supreme Court

ruled that the Public Eniployces Retirement System was a statutory trust protected by the

Contracts Clauses of the federal and state Constitutions. Id. at 821, 826-27. The court enjoined

the state's diversion of public employer contributions frotn PERS. Id. at 827, 830. The court

2 1'he federal provision states: "No State shall ... pass any ... Law impairing the Obligation of Contracts...."
Ohio's Contracts Clause provides that "[tlhe General Assembly shall have no power to pass ... laws impairing the
obligation of contracts...."
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explained that the public employers' PERS contributions are "part of the corpus of the trust and

are not thereafter state funds available for expropriation or use for any purpose other than that

for which the moneys were entrusted." Id at 830 (emphasis added).

The Hawaii Supreme Court reached the same conclusion in Kapiolani Park Preservation

Society v. City of Honolulu (13aw. 1988), 751 P.2d 1022, where the court lield the state's attempt

to interfere with the corpus of a statutory trust violated the Contracts Clause. 1'he state, by

legislative enactment, transferred land to a trustee for use as a public park and reserved no right of

revocation. Id at 1025. 'rhe legislature subsequently attempted to repeal the statute and sell the

1and. Id. at 1026. "I'he court held: "It is not within the power of the Legislature to terminate a

charitable trust...." Id. at 1027. The court further held that the legislatru•e's attempt to repeal the

statutory trust impaired trust obligations in violation of the federal Contracts Clause. Id.

Similarly, in loledo v. Seiders, 23 Ohio Cir. Dec. 613 (1910), affd by this Court at 83

Ohio St. 495 ( 1911), the General Assembly enacted a law to transfer trust property, held by the

city of Toledo for a university endowment, to a local school district. The court held the General

Assembly was "without authority to take the entire control and management of [the trust property]

from the trustees." Id. at **2, 5-6. The court relied on Afew Gloucester School Fund v. Bradbury,

(1834), 11 Me. 118, in which the Supreme Court of Maine held that a statutory trust, granting

endowment fiinds to trustees to establish a college, "constituted a contract" protected by the

Contract Clauses of the state and federal Constitutions. 1834 WL 473, at *5 (emphasis added).

That court furtlier held that a statute that sought to transfer the endowment funds from the original

trustees was an unconstitutional impairment of contract. Id at **5-6.

As in these cases, the Contracts Clauses of the Ohio and Federal Constitutions forbid the

General Assernbly from attenipting to eradicate the Endowinent Trust, a previously funded

statutory trust outside the state treasury for a special, permanently dedicated purpose.

13



Proposition of Law No. III: The State cannot take advantage of its own misconduct by
deliberately setting up the very open meetings infractions that the State now claims
invalidate the contract the Tobacco Use Prevention and Control Foundation entered into
with Legacy for the continuation of tobacco prevention and cessation programs in Ohio.

Appellant American Legacy Foundation ("Legacy") supports the first two propositions of

law set forth above and presents this third proposition as an additional basis for protecting the

Endowment Trust monies for their dedicated purpose of fighting tobacco use in Ohio.

After the State announced that it sought to dissipate the Endowment Trust in April 2008,

the State (specifically, Attorney General. Marc Dann) sabotaged the efforts of the Foundation's

Board of Trustee to properly authorize, in an open meeting, a contract to transfer $190 from the

Endowment Trust to Legacy to continue tobacco control prograins in Ohio. 1'he Attorney

General, who represented the adverse State in an inlrerent conflict, did so by abandoning the

Trustees at the meeting at which the Legacy contract was approved - setting up the very open

meetings issues upon wliich the lower courts invalidated the contract. 'fhe Attorney General failed

to have a lawyer from his office attend the Trustees' Board meeting, even though he (i) had

received the Foundation's urgent request to attend and provide legal advice concerning the State's

threat to raid the Endowment Trust, (ii) understood the importance of the meeting, and (iii) had

assured that a lawyer from his office attended every prior similar Board niecting.

'Che Trustees depended on the Attomey General's guidance at Board meetings to ensure

compliance with the Open Meetings Act. Without that essential advice, the Trustees, according to

the lower courts, violated the Open Meetings Act by going into executive session in the absence of

the Attomey General, not making a proper friotion, and i.ot iimiting deliberations during executive

session. But each of these purported infractions was avoidable or curable if only the Attorney

General had fulfilled his duty to attend.

14



In other words, the State wrongfully created the very open meetings issues that it now

claims invalidate the Legacy contract. But the State should not be able to "booby trap" an open

meeting and then use the ill-gotten fruits of its wrongful conduct as a basis for invalidating a

contract with an innocent third party, like Legacy. Roberto v. Brown County General Hosp. (Ohio

App. 12th Dist. 1988), 1988 WL 12962, at *5 ("[A]llowing a public body to rely on the sunshine

law to escape its ... contract ... is rife with inequity and potential pitfalls. In cases such as this,

the sunshine law, which was designed to open government business to public scrutiny, becomes

the quintessential `booby trap' foi- a [party contracting with the public body]. The sunshine law

should not be permitted to be so perverted.").

It is equally fundamental that a party (here, the State) should not be able to take advantage

of its own wrongdoing. State v. Harrison (1993), 88 Ohio App. 3d 287, 290 ("[w]e are convinced

that the overriding principle to be applied is that neither in crirninal nor in civil cases will the law

allow a person to take advantage of his own wrong"). But that is exactly what would happen if the

State were successful in using its own "booby trap" to invalidate the Legacy contract.

CONCLUSION

Appellants request the Court to accept jurisdiction over the constihitional questions

presented, and to also grant discretionary and expedited review of this vitally important case.
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Association, Public Children Services Association of Ohio,
and Ohio Child Support Enforcement Agency Directors
Association.

APPEALS from the Franklin County Court of Common Pleas.

PER CURtAM.

(11) Appellants, the Ohio Attorney General, the State of Ohio, and the Ohio

Department of Health ("ODH") and its Director, appeal from the August 11, 2009

judgment of the Franklin County Court of Common Pleas granting declaratory and

injunctive relief to appellees, Robert G. Miller, Jr. and David W. Weinmann, on their claim

that H.B. 544 is unconstitutional because it violates the Contract Clauses of Section 10,

Article 1 of the United States Constitution and Section 28, Article It of the Ohio

Constitution, as well as the Retroactivity Clause of Section 28, Article Il of the Ohio

Constitution. In addition, cross-appellant American Legacy Foundation ("Legacy") has

filed a conditional cross-appeal from the August 11, 2009 judgment denying it declaratory

and injunctive relief on its claim that H.B. 544 substantially impaired its contract nghts in

violation of the Contract Clauses of the United States and Ohio Constitutions. For the

following reasons, we reverse the portion of the trial court's judgment grantlng declaratory

and injunctive relief to appellees and affirm the portion of the trial courfs judgment

denying declaratory and injunctive relief to Legacy.

(12) On November 23, 1998, the Attorneys General of 46 states, including Ohio,

entered into a Master Settlement Agreement ("MSA"j with four leading American tobacco

product manufacturers. The MSA resolved litiaation the Attomeys General brought

against the tobacco companies to recover state health care expenses incurred as a result

of tobacco-related illnesses. Under the MSA, Ohio is to receive approximately $10.1
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billion in payments through 2025 and additional future settrement payments in perpetuity.

The MSA does not limit the purposes for which Ohio may utilize the funds it receives.

(q[3} In 2000, the 123rd General Assembly passed Am.Sub.S.B. 192, which

distributed MSA monies to eight different funds. Most of Arn.Sub.S.B. 192 was codified

as R.C. Chapter 183. Pursuant to former R.C. 183.02, MSA funds were initially to be

deposited into the state treasury to the credit of the newly created "tobacco master

settlement agreement fund," Thereafter, the monies were distributed to the eight funds

set forth in former R.C. 183.02, including the "tobacco use prevention and cessation trust

fund," which was created In the state treasury pursuant to former R.C. 183,03. Former

R.C. 183.04 created the "tobacco use prevention and control foundation" ("Poundation"),

the general management of which was vested in a 20-mernber board of trustees

("board"). Former R.C. 183.07 dfrected the foundation to prepare a plan to reduce

tobacco use by Ohioans, with particular focus on select populations, and empowered the

foundation to implement its plan by carrying out, or providing funding for private or public

agencies to carry out, programs and research related to tobacco use prevention and

cessation. Former R.C. 183.08 created the "tobacco use prevention and control

endowment fund" ("endowment fund"), which, pursuant to former R.C. 183.08, "shall be in

the custody of the treasurer of state but shall not be a part of the state treasury." The

endowment fund was to consist of amounts appropriated from the tobacco use prevention

and cessation trust fund, as well as investment earnings and grants and donations made

to the foundation, for use by the foundation in carrying out its duties. Former R.C. 183.08

also established the foundation as the trustee of the endowment fund and directed that
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disbursements from the endowment fund were to be paid by the treasurer of state only

upon instruments duly authorized by the board.

{114} The foundation was created as a self-sustaining entity and, upon its

creation, was directed by the General Assembly that it "should not expect to receive

funding from the state beyond the amounts appropriated to it from the tobacco use

prevention and cessation trust fund." Former R.C. 183.08. Former R.C. 183.33 prohibited

the appropriation or transfer of money from the general revenue fund to the tobacco

master settlement agreement fund, the tobacco use prevention and cessation trust fund

or the endowment fund, and also prohibited any other appropriation or transfer of money

from the general revenue fund for use by the foundation.

{15} Section 3 of the uncodipied portion of Am.Sub.S.B. 192 stated that "[e]xcept

as otherwise provided, all items in this act are hereby appropriated as designated out of

any moneys in the state treasury to the credit of the designated fund, which are not

otherwise appropriated:" To fund the anti-tobacco efforts, Section 6 appropriated nearly

$235 million of the MSA proceeds to the tobacco use prevention and cessation trust

fund-a fund of ODH and one of the eight funds created by Am.Sub.S.B. 192 "in the state

treasury." Section 6 further direoted the Director of ODH to "disburse" those funds

outside the state treasury into the endowment fund to be used by the foundation to carry

out its duties.

(16} As time passed, Ohio's economic landscape began to deteriorate. In

response, on April 2, 2008, the Governor and leaders of the 127th General Assembly

announced a $1.57 billion jobs stimulus package. The announcement included the stated
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intent to reallocate approximately $230 million from the foundation's approximately $270

million endowment fund to the jobs stimulus package.

{17} Following this announcement, the board, at their regularly scheduled

April 4, 2008 meeting, adopted a resolution authorizing the transfer of $190 million from

the endowment fund to Legacy, a nonprofit corporation focusing on the prevention,

control, and cessation of tobacco use. On April 8, 2008, Michael Renner, the foundation's

Executive Director, pursuant to the authority granted him by the April 4, 2008 resolution,

executed a contract with Legacy on behatf of the foundation. On the same day, Renner

submitted a written request to the state treasurer to liquidate $190 million from the

endowment fund and transfer it to Legacy,

{18} Also on April 8, 2008, the 127th General Assembly passed Am.S.B. 192.

Section 3 of the uncodified portion of Am.S.B. 192 directed the state treasurer to liquidate

the endowment fund, reserving the first $40 million in proceeds from the liquidation for

use by the foundation for the sole purpose of paying contractual or other legally binding

obligations entered into by the foundation on or before the effective date of the act.

Section 3 further directed the state treasurer to deposit the remaining proceeds from the

liquidation into the state treasury to the credit of the newly created jobs fund. Section 4

declared the act an emergency measure neoessary to, among other things, "minimize the

impact of current economic stresses by using state funds in a prudent manner to increase

empioyment and job socurity."

119} On April 9, 2008, the foundation filed a verified complaint for declaratory

relief, which irtcluded a request for a preliminary and pennanent injunction, against the

Ohio Treasurer of State. T'he foundation sought a declaration that Am.S.B. 192 was
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unconstitutional and sought to enjoin the state treasurer from transferring the monies in

the endowment fund to the jobs fund. The foundation also sought a temporary restraining

order, which the trial court denied on April 10, 2008. Also on April 10, 2008, the trial court

granted a motion filed by the State of Ohio and the Ohio Attorney General to intervene as

defendants in the action.

{$10} On April 15, 2008, the board met and voted to rescind the portion of its

April 8, 2008 resotutlon autho(zing the transfer of $190 million from the endowment fund

to Legacy. The next day, April 16, 2008, Renner notified the state treasurer in writing that

the board was withdrawing its Aprii 8, 2008 request to transfer $190 million to Legacy.

{qit) On Aprit 21, 2008, t_egacy moved to intervene as a plaintiff in the

foundation's action and filed a vee€ied corfpia;nt seeking a declaration that it had a

binding contract with the foundation requiring the transfer of $190 million of the

endowment fund to it and that the provisions of Am.S.B. 192 mandating transfer of the

same monies to the jobs fund was an unconstitutional impairrnent of its contract rights in

violation of Section 10, Article I of the United States Constitution and Section 28, Article II

of the Ohio Constitution. The trial court granted Legacy's motion to Intervene on April 21,

2008.

(y[121 On April 28, 2008, the State of Ohio and the Ohio Attorney General filed an

answer and counterclaim to Legacy's complaint. The counterclaim asserted that: (1) the

board's action authorizing the contract betweerr the foundation and Legacy was invalid

because it was made in violation of Ohio's Open Meetings Act; (2) the board unlawfully

delegated its statutory authority; (3) the board breached its fiduciary duty to manage the

endowment fund by unlawfully adopting the resotuGon authorizing the contract between

APPX 8



nlos. 09AP-768, 09AP-769, 09AP-785, 09AP-786, 09AP-832 & 09AP-833 9

the foundation and Legacy; (4) the contract between the founda6on and Legacy was

unenforceable for want of consideration; and (5) execution of the contract between the

foundation and Legacy violated the legislative and executive intent as to the public policy

of the State of Ohio.

(113) On May 6, 2008, the General Assembly passed H.B. 544, an emergency

measure which became effective immediately. Section 1 of the uncodified portion of H.B.

544 enacted R.C. 3701.84, whlch effectively transferred certain powers of the foundation

to ODH. Specifically, R.C. 3701.84 permits ODH to prepare and execute a plan to reduce

tobacco use by Ohioans and, pursuant to that plan, permits ODH to "carry out, or provide

funding for prtvate or public agencies to carry out, research and programs related to

tobacco use prevention and cessation." Section 1 also enacted R.C. 3701.841, which

created in the state treasury the "tobacco use prevention fund," consisting of money

deposited by the state treasurer into the fund from the liquidation of the endowment fund

and gifts, grants or donations received by the ODH Director for purposes of the fund, as

well as Investmerit earnings of the fund. Sections 2 and 8 repealed R.C. 183.03 through

183.09 and Section 3 of Arn.S.B.192, respectively. Section 3 abolished the foundation

and deciared that "[n]o validation, cure, right, privilege, remedy, obligation, or liability is

lost or impaired by reason of the abolition of the foundation" and that "any such mafter

shall be administered by [ODHj." Section 3 further declared that all the foundation's

rights, privileges, and obligations were to be administered by ODH, and that any actions

or proceedings involving the foundation pending on the effective date of the act were to

be prosecuted or defended in the name of ODH or its Director. Section 4 directed the

state treasurer to liquidate the endowment fund, deposit the first $40 million in proceeds
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from the liquidation into the state treasury to the credit of the newiy created "tobacco use

prevention fund." Section 4 further directed the state treasurer to deposit the remaining

proceeds from the liquidation (approximately $230 million) into the state treasury to the

credit of the newly created jobs fund.

(114} On May 9, 2008, Legacy amended its complaint to add ODH and Its

Director as defendants, citing the provisions of H.B. 544 which made ODH the

foundation's successor. Legacy applied its consGtutional impairment of contract argument

to the provisions of H.B. 544.

{115} On May 27, 2008, appellees filed a verified complaint for dedaratory relief,

which included a request for a preiiminary and permanent injunction, against the State of

Ohio, fhe Attorney Generai, and the Ohio Treasurer of State. Appeiiees, farmer smokers,

claimed that through the enactment of R.C. Chapter 183, specifically former R.C. 183.07

and 183.08, and by transferring monies into the endowment fund outside the state

treasury, the General Assembly created and funded a trust without reserving the right to

revoke it. Appellees claimed that as participants In smoking cessation programs funded

by the foundation, they were third-party beneficiaries of the trust, and that by reallocating

endowment fund monies to the jobs fund via H.B. 544, appellants were impraperly

attempting to revoke the trust. Accordingly, appeiiees requested that the court enter

judgment declaring: (1) that H.B. 544 is unconstitutional as violating the Contract Ciauses

of Section 10, Artide I of the United States Constitution and Section 28, Articie A of the

Ohio Constitution and the General Assembiy's appropriations limitations under the Ohio

Constitution; and (2) that H.B. 544 illegally attempts to niisappropriate non-treasury funds
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and unlawfully breach an irrevocable trust. Appellees also requested that the court enjoin

the state treasurer from transferring the monies in the endowment fund to the jobs fund.

{116} Upon appellees' motion, the trial court consolidated their action with that of

the foundation. The trial court imposed a freeze order over the monies at issue until sucir

time as it ruled on the motions for preliminary injunction.

{y[17} The trial court hetd a preliminary injunction hearing on June 2 through

June 4, 2008. On October 3, 2008, the court requested that the parties provide additional

briefing on the issue of whether the endowment fund constituted an irrevocable trust. The

parties submiited additional briefing on the issue on October 31, 2008.

(118} On February 10, 2009, the triaf court issued an order denying Legacy's

motion for preliminary injunction, concluding that it had failed to demonstrate It was Iikely

to prevail on the merifs of its constitutional impairment of contract ctafm. The cour`c found

specifically that H.B. 544 did not substantialiy impair Legacy's rights under the contract

with the foundation because that contract was invatid. In so conciuding, the court found

that: (1) the board's action authorizing the contract was invatid because it was made In

violation of Ohio's Open Meetings Act; (2) the board's attempts to delegate its statutory

authority were untawful; (3) the contract was never approved or ratified by the board as

required by Ohio law; and (4) the contract did not meet state requirements for a grant

agreement under R.C, 9.231.

(g(14} The trial court granted appellees' motion for preliminary injunction,

concluding that they had a substantial likelihood of success on the merits of their claim.

The court first concluded that appelk:es had standing to prasecute the action, as each

had a personal stake in the existing controversy and possessed a special right and
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interest in the monies comprising the endowment fund, separate and distinct from those

of the general public, to ensure that the funds continued to be utillzed for tobacco control,

prevention, and cessation purposes in Ohio. The court further conciuded that through the

enactment of R.C. Chapter 183, specifically former R.C. 183.07 and 163.08, and by

transferring monies into the endowment fund outside the state treasury, the General

Assembly plainly evinced the intent to create a trust. The court found that the statutory

scheme creating the endowment fund had all the elements of a trust: a trustee (the

foundation), a trust corpus (the endowment fund), and trust beneficiaries (Ohio's youth

and tobacco users). The court further found that the trust was irrevocable, as the General

Assembly had failed to reserve the right to revoke the trust upon creating and funding it.

The court also found that H.B. 544 unconstitutionaAy (mpaired the obligations of the trust

and the vested rights of the trust beneflciaries, including appellees, through its attempt to

divert monies from the endowment fund to the jobs fund. In addition, the court found that

H.B. 544's Impairment of the trust was not reasonable and necessary to serve important

state purposes, as the state could employ equally effective altemative means of fundfng

the jobs stimulus proposal.

{120} On March 3, 2009, appellees amended their complaint to add ODH and its

Director as defendants and to assert an additional claim that H.B. 544 violated the

Retroactivity Clause of Section 28, Article II of the Ohio Constitution.

{121} Following a June 1, 2009 trial on the merits, the trial court issued a decision

on August 11, 2009, incorporating the findings of fact and conciusions of law contained in

the order granting the preGminary injunction. The court entered judgment against Legacy

on its claims, finding that the contract between it and the foundation was invalid and
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unenforceable. The court also entered judgment for appeilees on their claims, finding, in

jJ2.26, as follows:

The General Assembly and the State plain{y Intended to
create the Endowment Fund (the "Trust") as an irrevoeable
trust by enacting R.C. 183.07 and 183.08 without reserving
any right to revoke the Trust; by expressly establishing the
Endowment Fund outside the state treasury; by expressly
designating the Ohio Tobacco Use Prevention and Control
Foundation (the "Foundation") as "trustee" of the Endowment
Fund; by providing the Foundation with fiduciary respons-
ibilities and control over the Fund; by specffying by statute the
intended beneficiaries of the Trust (Ohio's youth and tobacco
users); and by making completed, unconditional transfers of
monies into the Endowment Fund (subsequent to, and as
distinguished from, the General Assembly's prior
appropriations to ODH for tobacco cessation purposes).

(1221 Having so found, the court concluded that those portlons of H.B. 544 that

purported to transfer the monies from the endowment fund or revoke the trust violated the

Retroactivity Clause of the Ohio Constitution and the Contract Clauses of the United

States and Ohio Constitutions. Accordingly, the court permanently enjoined the State of

Ohio, the Treasurer of State, the Attorney General and ODH and Its Director from

enforcing any provision of H.B. 544 related to the endowment fund. The court further

ordered that all monies in the endowment fund were to remain in the custody of the state

treasurer and not be a part of the state treasury and that those monies were not to be

subject to control, appropriation or expropriation by the General Assembly. in addition,

the court retained continuing jurisdiction to enforce its order, protect the trust, and

oversee its administration.
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{723} This court subsequently granted appellants' motion to stay and granted

appellees' motion for injunction pending appeal. On appeal, appellants advance the

following four assignments of erroc

[1]. The trial court erred in finding that the General Assembly
created an irrevocable charitable trust when it created the
endowment fund under the supervision of the Ohio Tobacco
Use Prevention and Control Foundation.

(2]. The trial court erred in ruling that Appellees have standing
to chatlenge the General Assemblys enactment of H.B. 544.

(3). The trial court erred in ruling that H.B, 544 violates Article
tl, §28 of the Ohio Constitution and Article I, § 10 of the United
Constitution.

[4]. The trial court erred in ruling that H.B. 544 violated the
Retroactivity Clause of the Ohio Constitution.

(124) Legacy has filed a conditional cross-assignment of error, as follows:

The trial court commifted reversible error by holding that the
contract between American Legacy Foundaticn (Legacy) and
the Ohio Tobacco Use Prevention and Control Foundation is
not enforceable and, thus, ruling against Legacy on its claim
that H.B. 544 violates the Contracts Clauses of the Ohio and
United States Constitutions.

{125} In addition, the Ohio General Assembly, together with Govemor Ted

Strickland, the County Commissioners Assooiation of Ohio, together with the Ohio Job

and Family Service Directors Association, the Public Children Services Association of

Ohio, the Ohio Child Support Enforcement Agency Directors Association, and the Ohio

Dentai Association, together with the Ohio Optometric Association, the Ohio State

Chiropractic Association, and the Ohio Association of Community Health Centers, have

filed amicus briefs in support of appellants. Former Otiio Attomey General Betty D.

Montgomery, together with former Ohio Senate President Richard H. Finan and fomler
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Director of the Ohio Department of Health J. Nick Baird, M.D., and The Cftizens'

Commission to Protect the Truth, have filed amicus briefs in support of appellees and

cross-appellant.

(126} As appellants' four assignments of error are interrelated, we shall address

them together. Appellants contend the trial court improperly concluded that the

endowment fund consGtuted an irrevocabte charitabte trust created under R.C. Chapter

183, that appellees had standing to challenge the enactment of H.B. 544, and that H.B.

544 uncons8tuflonai(y impaired the obligations of the trust and the vested rights of the

trust beneficiaries, including appellees, through Its attempt to divert monies from the

endowment fund to the jobs fund.

{127} Pretiniinariiy, we note itiat the inierpretaiion of the constitutionality of a

legislative enactment presents a question of law. Andreyko v; Cincinnati, 153 Ohio

App.3d 108, 2003-Ohio-2759. "Questions of faw are reviewed de novo, Independently

and without deference to the trial court's decision." Id,

{128} The Supreme Court of Ohio has repeatedly held that legislative enactments

are entitled to a strong presumption of constitutionatity. State ex ral. Ohio Congress of

Parents & Teachers v. State 8d, of Edn., 111 Ohio St.3d 568, 2006-Ohio-5512, 120,

citing N. Ohio Patrotmen's Benevolent Assn. v. Panns (1980), 61 Ohio St.2d 375, 377.

'When the validity of a statute is challenged on constitutional grounds, the sole function of

the court is to determine whether it transcends the limits of legislative power;' not to judge

the "policy or wisdom" of the statute. Ohio Congress at ¶20, quoting State ex reL Bishop

v. Mt. Orab Village School Dist. Bd. of Edn. (1942), 139 Ohio St. 427, 438. Accordingly, a

party challenging the constitutionality of a legislative enactment bears the burden of
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proving that it Is unconstitutional beyond a reasonabte doubt. Austintown Twp. Bd. of

Trustees v. Tracy, 76 Ohio St.3d 353, 356, 1998-Ohio-74; Ohio Congress at ¶20

("[Legislative enactment] should not be declared unconstitutional 'unless it appears

beyond a reasonable doubt that the legislation and constitutional provision are clearly

incompatibie."'). In reviewing constitutional claims, the court "must give due deference to

the General Assembly," Ohio Congress at ¶20, and "app(y all presumptions and pertinent

rules of construction so as to uphold, if at all possible, a [legislative enactment] asserted

as unconstitutional." State ex reL Purdy v. Clermont Cty. Bd. of E7ections, 77 Ohio St.3d

338, 345, 1997-Ohio-278 (citation omitted).

{129} Neither appetfarits nor appellees dispute that when H.B. 544 was enacted,

the endowment fund resided in a custodial acoount, that is, a fund in the custody of the

state treasurer but not part of the state treasury. Indeed, former R.C. 183.08 expressly

stated as much-the endowment fund "shalt be in the custody of the treasurer of state but

shall not be a part of the state treasury." Appellees contend that the General Assembly's

creation of the endowment fund as a custodial account expressfy outside the state

treasury manifested its intention that the endowment fund constitute an irrevocable trust

permanently beyond its control. Appellants challenge appellees' contention that a

custodial account outside the state treasury is inherently an irrevocable fund.

(130) As appellants submit, the legal nature of a custodial account is best

understood in the context of the state funding process more broadly and in comparison to

appropriated funds that reside within the state treasury. State programs are generally

funded through biennial appropriations. At the beginning of each biennium, the General

Assembly appropriates a specific amount of money from the state treasury for a specific
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purpose. This is the process contemplated by Section 22, Article !t of the Ohio

Constitution. First, "money shall be drawn from the treasury" only upon "a specific

appropriation, made by law," Second, "no appropriation shall be made for a longer period

than two years."

{q31} Consistent with those provisions, the General Assembly requires state

agencies to expend "appropriations made to a specific fiscal year" on "Yiabilitles incurred

within that fiscal year." R.C. 131.33. At the end of the fiscal year, unspent money

automatically "revert(sJ to the funds from which the appropdations were made," id.,

usually the general revenue fund. In other words, for appropriated funds residing within

the state treasury, any unspent agency funds remaining at the end of any fiscal year

automatically revert to the general revenue fund for the General Assembly to reallocate

pursuant to that year's budgetary needs.

(132} In certain situations, however, the General Assembly prescrlbes a different

funding mechanism that is not subject to those rules. Pursuant to R.C. 113,05, the

General Assembly may create a custodial account-an account maintained by the state

treasurer but that is not part of the state treasury for purposes of the appropriation

process under Section 22, Article It of the Ohio Constitution. The custodial account is

removed from the biennial appropriation cycle such that unspent furids do not revert

automatically to the general revenue fund at the end of the biennium but, rather, remain in

the custodial account.

{133} The choice of hov: to fund a speci re state program-through regular

biennial appropriations or the creation of a custodial account-is left to the General

Assembly's discretion. But the fact that the General Assembly chooses the latter path
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does not mean that funds placed in a custodial account are shieided in perpetuity from

future legislation. Only in a narrow sense are custodial accounts protected from

"reappropriations"--that is, they are not automatically reappropriated at the end of every

biennium pursuant to the biennial appropriation process set forth in Section 22, Article t1

of the Ohio Constitution and R.C. 131.33. This does not mean that custodial funds are

shielded in perpetuity from the General Assembly's plenary power to determine where

state money is needed and to reallocate publia funds as it sees fit.

{q34} Although appellees bear the burden of proof in this case, they offer no

authority supporting the proposition that custodial funds, once created, cannot be

abolished, amended, or transferred by the General Assembiy. To the contrary, the Ohio

Constitution provides that the General Assembly's legislative power is plenary-it can

pass any law so long as the legislation fs not constitutionally prohibited. See Section 1,

Article tl, of the Ohio Constitution; State ex rei. Jackman v. Cuyahoga Cty. Court of

Common Pleas (1967), 9 Ohio St.2d 159, 162 (The constitutional grant of authority at

Sectiori 1, Article II vests in the General Assembly the plenary power to enact any law

except those which conflict with the Ohio or United States Constitutions.). As the

Supreme Court of Ohio has long recognized, this constitutional provision guarantees that

the General Assembly's legislative power "will be ample to authorize the enactment of a

law," presumably including a law dissolving, amending, or liquidating a custodiai account,

"unless the legislative discretion has been qualified or restricted by the constitution in

reference to the subject-matter in question. If the constitutionality of the law is involved

[sic] in doubt, that doubt must be resolved in favor of the legislative power. The power to

legislate for all the requirements of civil government is the rule, while a restriction upon
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the exercise of that power in a particular case is the exception." State ex rel. Poe v.

Jones (1894), 51 Ohio St. 492, 504.

(135} Thus, the General Assembly retains its power to legislate with respect to

custodial funds, like the endowment fund, unless the funds have expressly been rendered

unreachable through a constitutional amendment. Thus, the only way to have limited the

power of the General Assembly to reallocate the tobacco settlement money would have

been to amend the Ohio Constitution to restrict the use of the funds and to make the

endowment fund undissolvable, States desiring to permanently restrict the use of their

tobacco settlement money have done so expressly through constitutional amendments.

See, e.g., Fla. Const., Art. X, Sectlon 27; Idaho Const. Art. VII, Section 18; Mont, Const,

Art. Xit, Section 4. Ohio has never promulgated a constitutional amendment restricting the

use of ifs tobacco settlement funds, Accordingly, the General Assembly retained its

power to legislate with regard to those funds. Indeed, under R.C. 183.32 prior to Its

repeal by Am.Sub.N.B. 119, the General Assembly provided for a legislative commitfee to

periodically reexamine the use of the M5A funds and to recommend changes to reflect

the state's priorities. The securitization of the MSA funds illustrates the General

Assembly's continuing authority to expend that money as it deems fit.

{9]36) As previously noted, the sole basls for appeilees' constitutional claims is the

contention that the endowment fund was an irrevocable charitable trust that conferred

upon appellees, as former smokers, permanently vested rights In the endowment fund

and its programs. We disagree.

{137} Appellees urge this court to graft 1he law of private charitable trusts onto

public funds. Specifically, appeliees contend that the General Assembly manifested its
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intention to establish the endowment fund as a trust by expressly designating the

foundafion as tnistee of the endowment fund and by imposing mandatory fiduciary duties

upon the foundation as trustee. Appellees argue that the only way the General Assembly

could have terminated the endowment fund was to have enacted a right to revoke the

trust when it was created or before it was funded. To be sure, Ohio follows the prevailing

view that a private trust, once created, may not be revoked unless the settior has

expressly reserved the power to revoke the trust. However, this principle does not apply

in these circumstances.

(138) The Ohio Constitution prohibits one General Assembly from binding a

subsequent one as to any fiscal or other matter: "It is sound law that one General

Assembly cannot make a binding promise that the next General Assembly wiil „ot change

the law." State ex reG Foreman v. 8rown (1967), 10 Ohio St.2d 139, 158-59 (Schneider,

J., concurring). See also State ex ret. Youngstown v. Jones (1939), 136 Ohio St. 130,

136 (A leglslature has no power to bind successive legislatures.). That principle is a

constitutional one, derived from the General Assemblys plenary power to legislate as to

any matter, except as limited by the state and federal Constitutions. See Section 1, Art. il

of the Ohio Constitution; Jackman at 162.

{q39) While no Ohio court has directly addressed this issue, case law from at

least one other jurisdiction confirms that a state legislature cannot create an irrevocable

public trust. In Barber v, Ritter (Colo, 2008), 196 P.3d 238, the Colorado Supreme Court

considered an issue similar to the one before us here. During the economic downturn

between 2001-2004, the Colorado General Assembly transferred more than $442 million

from 31 cash special funds into the state's general revenue fund in order to balance the
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state budget. Several of those transfers were made from special funds designated as

"trusts." The plaintiffs in that case claimed, just as appellees do here, that the General

Assembly did not have the authority to transfer the funds because they resided in "trusts"

and because none of the statutes creating the trusts reserved the legislature's right to

revoke or amend them.

(140} Noting that the General Assembly's power to legislate was "absolute" and

"plenary," particuiarly with respect to public monies, the Colorado Supreme Court held

that "(t]o hold that the Generai Assembly couid limit this plenary power to appropriate by

creating an irrevocabie public trust would be to effectively hold that the General Assembly

could abrogate its constitutional powers by statute. This is not the law." Id. at 254. In

other words, the court determined that the transfers were constitutional precisely because

it would have been unconstitutional, i.e., a violation of the General Assembly's plenary

legislative power, to construe the public trust funds as irrevocable. !d, The court ultimately

concluded that "the status of the three cash funds as public trusts does not, and

cansfitutionaify cannot, have any limiting effect on the legislature's plenary power to

amend or repeat those funds' enabling statutes." Id.

{141} We are persuaded by the sound reasoning of the Colorado Supreme Court,

which directly echoes the mandates of the Ohio Constitution and the Ohio Supreme Court

with regard to the General Assembly's legislative power. Because the General Assembly

has plenary legislative power to revoke or transfer public funds, it acted constitutionaliy

through H.B. 544 in transferring the monies in the endowment fund to other economic

priorities.
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(142} Furthermore, appeiiees' contention that the endowment fund is similar to

Ohio's public employee retirement funds and, thus, enjoys the same constitutional

protections as those funds is without merit. Public retirement funds consist of compulsory

contributions made by specific individuals, i.e., public employees, and their employers.

Those contdbutions are then held in trust for the sole benefit of the public employee

contributors, who have a vested interest in the funds. State ex rel. Preston v. Ferguson

(1960), 170 Ohio St. 450, 464. As Ohio courts, including this court, have long recognized,

public retirement accounts are "not to be considered state funds in the general sense." tn

re Appeal of Ford (1982), 3 Ohio App.3d 416, 420.

(9143) In contrast, the General Assembly created the endowment fund using

discretionary general revenue futtds the state received from the setilement with the

tobacco cornpanles. The funds were received by the state as general state monies,

subject to expenditure by the General Assembly for any purpose. The tobacco use

prevention and cessation ttust fund was likewise created by statute and designated as

the recipient of some of the settlement money. The endowment fund was, in tum, created

by statute, and was funded by the tobacco use prevention and cessation trust fund. In

other words, the endowment fund was created solely from state funds, not from a source

that connected them intrinsically with the rights of particular persons.

(J44) Moreover, public retirement funds provide a pension for specific public

employees, and the board overseeing the funds owes a fiduciary duty to those specific

beneficiaries. R.G. 145.11 ("(t]he board and other fiduciaries shall discharge their duties

with respect to the funds solely in the interest of the participants and beneficiaries; for the

exclusive purpose of providing benefits to participants and their beneficiades[.p'). The
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public employee retirement systems do not exercise thetr statutory functions on behaEP of

the state but, rather, on behaff of specific, identifiable beneficiaries. This is wholly unlike

the foundation and the endowment fund, which served a generalized public purpose and

whose trustees had no fiduciary obligations to any specific, identifiable individuals. See

fam,er f2.C. 183,07 (the purpose of the foundation is to "prepare a plan to reduce tobacco

use by Ohioans[.]").

(149) In short, appellees' attempts to compare the endowment fund to the public

retirement funds are unavailing. Public retirement funds are protected, but for reasons

wholly inapplicable to the endowment fund. Like most of the state's custodial accounts,

the endowment fund was simply a public fund subject to the General Assembly's power to

aboiish, amend, or transfer it as it deems fit.

(346) As noted above, the sole basis for the trial courts ruling that H.B. 5A4

violates the Contract Clauses of the United States and Ohio Constitutions and the

RetrcacUvity Clause of the Ohio Constitution was its finding that the endowment fund

constituted an frrevocable charitable trust that created vested rights for appettees as

former smokers who participated in smoking cessation programs funded by the

foundation, Having concluded, however, that the endowment fund was not an irrevocable

charitable trust, it created no vested rights for appeilees or any other individual;

accordingly, appellees' constitutional claims fail. Appellants' first, third, and fourth

assignments of error are sustained.

(9q47} Appellants also claim that the trial court erred In concluding that appellees

tiad standing to ctiallenge the constitutionality of H.B. 544. Given our conclusion that

appellees' claims are without merit and that there are no constraints on the General
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Assembly's ability to expend the funds under these circumstances, we need not address

appelfants' contention. Accordingly, appellants' secand assignment of error is moot.

{$48} Having concluded that the trial court improperiy found H.B. 544

unconstitutional, we must address Legacy's cross-assignment of error. Legacy contends

the trial court erred in ruling that the contract between it and the foundation was invalid

and unenforceable, rendering Legaey's constitutional impairment of contract claim without

merit.

{149} In analyzing whether legislative enactment violates the Contract Clauses of

the United States and Ohio Constitutions, a court must initially ask "'whether the change

in state law has "operated as a substantial (mpairment of a contractual relationship °"'

State ex rel. Horvath v. State Teachers Ref. Bd. (1998), 83 Ohio St.3d 67, 76, quotfng

Gen. Motors Corp, v: Romein (1992), 503 U.S. 181, 186, 112 S.Ct. 1105, 1109, quoting

Allied Structurai Steel Co. v. Spannaus (1978), 438 U.S. 234, 244, 98 S.Ct. 2716, 2722.

This inquiry involves three components: "whether there is a contractuat relationship,

whether a change in law impairs that contractual relationship, and whether the

impairment is substantial." Horvath at 76, quoting Romein, 503 U.S. at 186, 112 S.Ct. at

1109. The "obligations of a contract are impaired by a law which renders them invalid, or

releases or extinguishes them:" Home Bldg. & Loan Assn. v. 8laisdelf (1934), 290 U.S.

398, 431, 54 S.Ct. 231, 238.

(150) Pursuant to the foregoing, we must first deterrnine whether there exists a

contractuual relationship between Legacy and the foundation. As noted, the trial court

concluded that no contractual relatioriship exists be.tween the two entities as a result of

the board's noncompliance with R.C. 121.22, Ohio's Open Meetings Act. The tdat court
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further concluded that the contract between the board and Legacy is invalid because:

(1) the board unfawfully delegated its statutory authority; (2) Renner executed the contract

without ratification by the board; and (3) the contract does not meet requirements for

grant agreements.

(151} Evidence presented at the hearing on the motions for preliminary injunction

establishes the following. The April 2, 2008 announcement regarding the stimulus

proposal raised concerns for several board members. Indeed, one board member

testified that upon hearing the announcement, he immediately believed the stimulus

proposal would precipftate an imminent iegal dispute about whether the General

Assembly or the foundation had authority over the endowment fund. As such, prior to the

April 4, 2008 board meeting, that board member discussed with several other board

members the nature of the foundation, its legal status, and the effect that any subsequent

legislative and/or legal action might have on the board's rnission and fiduciary

responsibilities. Pursuant to those discussions, that board member informed Renner and

several other board members that he would propose at the April 4, 2008 meeting that the

board transfer money from the endowment fund to an outside entity for use in tobacco

prevention and cessation.

{g[52) In the meantime, on April 2, 2008, Renner left a voicemail message with

Susan Wafker, the assistant atlorney general who represented the foundation, requesting

legal advice related to the stimulus proposal. Renner testified that his voicemail message

described the legal questions at issue and infom5ed Walker that he needed her legal

advice for the board's April 4, 2008 meeting. Due to concerns about the attorney

general's dual representation of parties with potentially conflicting claims to the monies in
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the endowment fund, Renner also requested that the Aftorney General appoint special

outside legal counset for the foundation.

{1[53} Walker, who was out of the state on business, did not respond to Renner's

voicemail message; however, she informed Britt Strottman, another assistant attomey

general, of Renners requests and asked her to notify senior management in the Attorney

General's offfce. On April 3, 2008, Strottman left a voicemail message with Renner stating

that the Attomey General was presently engaged in an important meeting to discuss the

issues raised by Renner. Strottman requested that Renner set forth the foundation's

requests for legal advice in writing and indicated that an assistant attorney general would

contact him before the board's April 4, 2008 meeting.

(9f54) Renner unsuccessfuiiy attempted to return Strottman's call after office hours

on April 3, 2008. Pursuant to Strottman's request, Renner prepared a letter to the

Attomey General, describing the issues about which the board requested advice. Due to

time constraints, Renner was unable to deliver the letter to the Attorney General's office

that day; accordingly, he resolved to present it to an assistant attorney general at the

board meeting the next day.

(q[55} At the time the board convened its April 4, 2008 meeting, the Attorney

General's office had not provided a substantive response to the legal questions posed by

Renner, nor had it appointed special counsel for the board. Renner testified that although

Walker had previously informed him that she could not attend the meeting due to a work

conffict, and that he had not expressly requested that another assistant attorney general

attend in her place, he fully expected an assistant attomey generai to attend the meeting,

as one routinely attended board meetings, particularly when there were legal issues to
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discuss. However, no one from the attorney general's office attended the meeting.

Although Renner and the board members expressed concem about the absence of legal

counsel, no one called the attomey general's office to request that a lawyer attend the

meeting. Moreover, Renner testified that the board members discussed, but rejected, a

suggestion that the board convene a special meeting when an assistant attorney general

could be present.

1156} The official minutes from the April 4, 2008 board meeting reflect that shortly

after the meeting convened, the board chairman explained that the board needed to go

Into executive session tc discuss legal issues related to the events surrounding the

endowment fund. Following this announcement, one of the board members moved to go

into executive session "to consider confidential legal matters." The motion passed by

unanimous roll call vote.

{157) During the executive session, the board discussed several Issues,

including: (1) whether the board or the General Assembly had legal authority over the

endowment fund; (2) whether the endowment fund constituted a trust for the benefit of

Ohio smokers; (3) whether to transfer funds from the endowment fund to an outside

entity; and, if so, the amount of funds to transfer and the potential recipients of the

transferred funds; (4) the altematives for legal action against the General Assembly to

protect the endowment fund; (5) the board's obligation as fiduciaries of the endowment

fund; (6) the potential conflict of interest as to the Attorney General and the need for

independent outside counsel; (7) the likelihood of'9mminent" litigation with the Governor

and General Assembly if the board transferred endowment fund monies to an outside

entity; and (8) the authorization of Renner to carry out the transfer.
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{158} Upon conclusion of the execuftve session, the board returned to the public

portion of the meeting. According to the official meeting minutes, the board chairman

thanked the board for the two-hour discussion that occurred in executive session.

Thereafter, one of the board members moved to request the Attomey General "to appoint

special legal counsel to represent the Ohio Tobacco Use Prevention and Control

foundation to utilize the foundation endowment dollars as intended in Ohio Revised Code

183." Discussion related to the appointment of special counsel lasted approximately ten

minutes. Following a vote, the "special counsel" resolution passed 13-1.

{9[54} Immediately following the "special counsel" vote, another board member

made the foilowing motion: "to authorize the transfer of $190,000,000 from the Tobacco

Use Prevention and Control foundation endowment fund to one or all of three

organizations equally: Campaign for Tobacco Free Kids, Amettcan Legacy foundaeon,

Ohio Hospital Association for Healthy Communi6es foundation, to carry out the mission of

the Ohio Tobacco Prevention foundation and fu}8ll the board's fiduciary duties. In

addition, to authorize the Executive Director, Michael Renner, to do all things necessary

and prudent to carry out the transfer and to alter distribution if satisfactory contractual

agreements cannot be reached with one or more of the organizations" The boarcd

adopted the transfer resolution by a vote of 10-4 without discussion.

(q60) After the board meeting, Renner contacted all three organizations named in

the resolution. Legacy was the only organization able to respond wlthln the foundation's

time frame and willing to enter intn a contract in cnnnection with the transfer.

(y(61} Thereafter, on April 8, 2008, Renner, pursuant to the authority granted him

by the board's transfer resolution, executed a contract with Legacy on behalf of the
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foundation, whereby, in return for the foundation's transfer of $190 million from the

endowment fund to Legacy, Legacy committed to utilize those funds in connection with

smoking cessation and prevention programs. Renner testified that prior to executing the

contract, an assistant attomey general reviewed and "signed ofP' on the contract. (Depo.

97.)

(162} Under the terms of the contract, Legacy agreed to: (1) focus use of the

funds upon Ohio populations; (2) prepare a plan, consistent with that of the foundation, to

reduce tobacco use by Ohioans, targeting particular groups; and (3) carry out, or provide

funding for private or public agencies to carry out, research and programs related to

tobacco prevention and cessation, and to that end, establish an objective process to

determine what research and program proposals to fund. After executing the contract,

Renner delivered a letter on behalf of the foundation to the state treasurer, requesting that

the treasurer disburse and transfer $190 million of the endowment fund to Legacy.

{163} Legacy contends that the trfal court erroneously coneiuded that the contract

between it and the foundation Is invalid and unenforceable as a result of the board's

noncompiiance with R.C. 121.22, Ohio's Open Meetings Act. More particuiady, Legacy

challenges the trial court's findings that the board violated R.C. 121.22 by failing to state a

proper legal basis under R.C. 121.22(G) to convene in executive session and by

deliberating in executive session upon matters it was required to discuss in open session,

{164} Ohio's Open Meetings Act "is to be liberally construed to require a public

body at all times to take official action and .onduct deliberations 1-lpon official business in

meetings open to the public. R.C. 121.22(A). Its purpose is to assure accountability of

elected officials by prohibiting their secret deliberations on public issues." State ex S.
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Cincinnati Enquirer v. Hamilton Cty. Commrs. (Apr. 26, 2002), 1st Dist, No. C-010605,

citing State ex ret. Cincinnati Post v. Cincinnati, 76 Ohio St.3d 540, 544, 1996-Ohio-372.

If specific procedures are followed, pubflo officials may discuss certain sensitive

information in a private executive session from which the public is excluded. R.C.

121.22(G) lists the seven matters that a public body may consider in executive session.

A public body may convene in executive session only after a motion and vote that

specifically identifies the permissible topic. R.C. 121.22(G); State ex ret. Long v. Council

of the Village of Cardington, 92 Ohio St.3d 54, 59, 2001-Ohio-130 (If a public body

decides to conduct an executive session, the public body must specify in its motion those

ma8ers that it will discuss in the executive session.). The executive session may then be

held "for the sole purpose of the consideration or" one of the enumerated excep6ons.

R.C. 121.22(G).

(16S) Legacy contends that the motion to enter executive session stated a proper

basis under R.C. 121.22(G)(3), which permits executive session for the purpose of

conducting "conferences with an attorney for the public body conceming disputes

involving the public body that are the subject of pending or imminent court action." We

note, initially, that the motion does not mention conferencing with legal counsel for the

board. Further, pursuant to R.C. 109,02, the Attorney General is legal counsel for all

state agencies, including the board, Legacy concedes that no assistant attomey general

attended the April 4, 2008 board meeting. Legacy contends, however, that Renner, a

licensed attornev and the board's Executive Director, attended the meeting and provided

legal counsel to the board; accordingly, Legacy argues, Renner acted as the "atforney for

the public body." and, thus, the R.C. 121.22(G)(3) exception applies. We disagree.

APPX 30



Nos. 09AP-768, 09AP-769, 09AP-785, 09AP-786, 09AP-832 & 09AP-833 31

{166} Several board members testified that in the absence of an assistant

attorney general, the board questioned Renner and three of the board members, all of

whom are licensed attorneys in Ohio, about the legal matters at issue and that the four

attorneys responded to the board's questions utilizing their legal training and expertise.

However, Renner, as well as several board members, testified that all four attorneys

expressly stated that their responses were not made in any official capacity as the board's

attorneys. In addition, several board members testified that they did not believe that

Renner or the three attomey board members acted as legal counsel for the foundation.

The four attomeys, including Renner, testified that they did not consider themselves to be

attorneys for the board.

{367} Ohio law establishes that board members or employees who happen to be

attorneys are not the "attomey for the public body" contemplated by R.C. 121.22(G)(3).

AwadalJa v. Robinson Mernor9al Hosp. (June 5, 1992), 11th Dist. No. 91-P-2385 (meeting

minutes reflect attomey board member Stephen Colechhi was designated as Senior Vice

President; accordin(Ily, the evidence did not support an argument that he served as the

hospital's aftorney); !n re Smith (May 15, 1991), 5th Dist. No. CA-90-11. (R.C.

121.22(G)(3) did not apply because the county prosecutor, who was the attomey for the

public body, was not present at the meeting).

{q6>3} Legacy contends that Awadalla was superceded by the Ohio Supreme

Court's decision in State ex ret. Leslie v. Ohio Housing F'Pnance Agency, 105 Ohio St.3d

261, 2005-Ohio-1508. Legacy's contention is without merit, as L.e.sfie considered a

narrow, unrelated issue: tttat is, whether the attorney-client privilege exists between a

state agency and its in-house counsel when that counsel is not an assistant attomey
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general. The court held that those communications are privileged. !d. at ¶36. Lesfie did

not expressly or implicitly overrule AwadaNa, Indeed, the court did not mentlon eittier

Awadaita or the Open MeeGngs Act. Finally, Leslie does not stand for the proposition that

an Executive Director or board member who Is also an aitorney can serve as the attomey

for a board for purposes of discussing "pending or imminent court action" in executive

session.

(169) Here, the board's official meeting minutes and the testimony of several

board members demonstrates that Renner was present at the board meefing in his

capacity as Executive Director, not as the board's attomey. Because the evidence does

not support the argument that neither Renner nor any of the other attorneys present at the

meeting were acting as legal counsel for the board, the trial court correctly found that the

board did not convene in executive session to confer with "an attorney for the public

body."

(179} Secondly, the motion does not cite "pending or imminent court action" as

the reason for entering executive session. Rather, the motion states only that executive

session was required "to consider confidential legal matters." The term "confidential legal

matters" encompasses a myriad of subjects which may or may not be related to, or result

in, court action. A finding that this statement was sufricient to satisfy the notice

requirement of R.C. 121.22(G)(3) would render the express requirement that the matters

the board intended to discuss in executive session were the subject of "pending or

imminent court action" meaningless. Thus, we conclude that a reference to "confidential

legal matters" is insuffrcient to satisfy the notice requirement of R.C. 121.22(G)(3).

APPX 32



Nos. 09AP-768, 09AP-769, 09AP-785, 09AP-786, 09AP-832 & 09AP-833 33

{171} Moreover, even if the board properly convened in executive session and

discussed issues that may have qualified as discussions related to "imminent court

action" if the board's attomey had been present, the board's discussions went well

beyond this subject matter to basic policy decisions facing the board-topics that should

have been discussed in open session. A resolufion is invalid unless adopted in an open

rneeting of the public body. R.C. 121.22(H). Additionally, "[a] resolution, rule, or formal

action adopted in an open meeting that resutts from deiiberations in a meeting not open to

the public is invalid unless the deliberations were for a purpose spedficaily authorized in

division (G) '`` and conducted at an executive session held in compliance with this

section" Id. As noted previously, the board discussed at length whether to transfer

money from the endowment fund to an outside entity, the amount of funds to transfer, and

potential recipients of the transferred funds. We do not agree with Legacy's contention

that all these topics were inextriaably entwined with the subject of imminent litigation.

Assuming arguendo that the board's discussions about transferring funds to an outside

entity qualified as related to "imminent court action," the board's specific discussions

regarding the amount of funds to transfer and to whom to transfer the funds were not

related to such court action and thus were required to be held in open session.

(172} " 'Deliberations' involve more than infomtation-gathering, investigation, or

fact-finding." Sptingfiefd Loo. School Disf. Bd. of Edn, v. Ohio Assn. of Pub. School Emp.,

Loc. 530 (1995), 106 Ohio App.3d 855, 864, citing Holeski v. Lawrence (1993), 85 Ohio

App,3d 824, 829. Deliberations involve the weighing and examining of reasons for and

against a course of action. Id., cifing Webster's Third New Internationai Dictionary (1961),

596. See afso 7hiele v. Hamis (June 11, 1986), 1st Dist. No. C-860103 ("[Alfter a public
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body has obtained the facts, it deliberates by thoroughly discussing all of the factors

invotved, carefully weighing the positive factors against the negative factors, cautiously

considering the ramifications of its proposed action, and gradually arriving at a proper

decision which reflects this legislative process." (Emphasis "Deliberations involve a

decisional analysis, i.e., an exchange of views on the facts in an attempt to reach a

decision." Piekutowski v. S. Gent. Ohio Eduo. Serv. Ctr. Governing Bd., 161 Ohio App.3d

372, 379, 2005-Ohio-2868. While it is permissible for a public body to gather information

in private, a public body cannot deliberate privately In the absence of specifically

authorized purposes. Id.

(173} Having reviewed the evidence in the record, it is clear that the board

deliberated during the exec:utive session on the issues of the amount of the endowment

fund to transfer and to whom to transfer the funds. Indeed, several board members

testiried that the board took a straw poli during the executive session conceming the

proposal to transfer $190 million to one or more of three outside entities. Renner testified

that all the board mertirbers were asked to state their opinions on the transfer motion, in

addition, several board members testified that a consensus formed during the executive

session in favor of adopting the proposal set forth in the transfer resolution. The record

indicates that there was absolutely no discussion by the board about the transfer

resolution in the public session. Specifically, as previously noted, the meeting minutes

Indicate that following the motion and vote on the "special counseP" resolution, one of the

board members irnmediately moved to transfer $190 million of the endowment fund to

one or more of the three entities discussed in executive session. At least two board

members testifed that there was no discussion on the motion during the public portion of
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the meeting. Given the absence of any public discussion by the board about the specifics

of the transfer resolution, it is reasonable to conclude that the board's discussion

regarding the amount and potential recipients of the transferred funds occurred during the

executive session.

(q74} However, evidence that a public body deliberated on a public issue in

executive session does not automatically result in invalidation of a resolution. "Besides

the act of deliberation, there must be proof of causation." Sptingfield Loc. Scnoot Dist.

8d, of Edn., supra. Thus, there must be evidence in the record that the public body

arrived at its decision on the matter as a result of the nonpublic deliberations. Id. at 863-

64. Here, the meeting minutes reftect that the board did not discuss the transfer

resolution in open session. At least one board member testified that the transfer motion

made in open session resulted from discussions hetd during executlve session.

Accordingiy, we agree with the trial couYt's flnding that the board violated R.C. 12122 by

deliberafing in executive session upon matters It was required to discuss in open session.

(q75} Legacy claims, citing Jones v. Braokf"ield Twp. Trustees (June 30, 1995),

11th Dist. No. 92-T-462 and Roberto v. Brown Cty. Gen. Hosp. (Feb. 8, 1988), 12th Dist.

No. CA87-06-009, that the Attorney General waived its right to assert an Open Meetings

Act violation by failing to send an assistant attorney general to the board meeting.

Neither case applies here. Jones involved board members using their own Open

Meetings Act violation to invalidate their own actions. Roberto also involved board

members seeking to invalidate their own board's action. Further, Roberto contained an

additional equitable component: Roberto had relied upon the allegedly invalid

employment agreement for five years. No such equivalent reliance exists here.
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{176} As noted previously, the Open Meetings Act is designed to prevent public

officials from "meeting secretly to deliberate on public issues without accountability to the

public." Cincinnati Post at 544. As the Supreme Court of Ohio recognized: "One of the

strengths of American govemment Is the right of the public to know and understand the

actions of their elected representatives. This includes not merely the right to know a

government body's final decision on a matter, but the ways and means by which those

decisions were reached." White v. Clinton Cty. 8d. of Commrs., 76 Ohio St.3d 416, 419,

1996-Ohio-380.

{q[77} After thoroughly reviewing the record, we conclude that the board violated

R.C. 121.22 by improperly convening in executive session and by deliberating upon

issues not raised in the motion to convene, and that the resolution resulted from those

nonpublic deliberafions. Absent the transfer resolution, which is invalid as a result of the

Open Meetings Act violation, Renner lacked authority to enter into the contract with

Legacy. Accordingly, the contract between Legacy and the faundaticn Is invalid and

unenforceable. Having concluded that the contract between the board and Legacy is

invalid and unenforceable as a result of the board's non-complianoe with the Open

Meetings Act, we need not consider the trial court's other reasons for finding the contract

unenforceable.

{178} Given our conclusion that no contractual relationship exists between the

board and Legacy, Legacy's constitutional Impairment of eontract claim necessarily fails.

Accordingly, Legacy's cross-assignment of error is overrm,iled.

11791 For the foregoing reasons, appellants' first, third and fourth assignments of

error are sustained, their second assignment of error is moot, and Legacy's conditional
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cross-assignment of error is overruled. We affirm the judgment of the Franklin County

Court of Common Pleas denying declaratory and injunctive relief to Legacy but reverse

the judgment granting declaratory and injunctive relief to appellees and remand these

matters to the trial court for further proceedings consistent with this decision.

Judgment affirmed in part, reversed in part,
and matters remanded to triai court.

tvlaGRATH, SADLER and IYArK., JJ., concur.

APPX 37



IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

Board of Trustees of the Tobacco Use
Prevention and Control Foundation et af.,

V.

Plaintiffs-Appellees,

FILED
0z- Aus}r1LS

ri'!:i

MW NEC 31 PH 12: 04

CLERK 0^^ COURTS

No. 09AP-768
(C.P.C. No. 08CV 005363)

Kevin L. Boyce, Treasurer of State et ai., (REGULAR CALENDAR)

Defendants-Appei!ees,

(State of Ohio et al.,

Defendants-Appellants).

Robert G. Miller, Jr. et al.,

PSaintiffs-Appellees,

V.

State of Ohio et al.,

Defendants-Appellants.

Board of Trustees of the Tobacco
Use Prevention and Control Foundation
et ai.,

V.

Plaintiffs-Appellees,

No. 09AP-769
(C.P.C. No. 08CV 007691)

(REGULAR CALENDAR)

No. Q9AP-785
(CP.C. No. OBCV 005363)

Kevin L. Boyce, Treasurer of State et al., (REGULAR CALENDAR)

Defendants-Appellees,

(Ohio Department of Health & Director
Alvin D. Jackson,

Defendants-Appellartits).

Robert G. Miller, Jr, et al.,

Plaintiffs-Appellees,

APPX 38



Nos. 09AP-768, 09AP-769, 09AP-785, 09AP-786, 09AP-832 & 09AP-833 2

v.

State of Ohio et al.,

Defendants-Appel lees,

(Ohio Department of Health &
Director, Alvin D. Jackson,

No. 09AP-786
(C.P.C. No: 08CV 007691)

(REGULAR CALENDAR)

Defendants-Appellants).

Board of Trustees of the Tobacco Use
Prevention and Control Foundation et al.,

Plaintiffs-Appellees/
Cross-AppeAees,

(American Legacy Foundation,

Intervening Plaintiff-
Cross-Appellant),

No. Q9AP-832
v , (C.P.C. No. 08 CV 005363)

Kevin L. Boyce, Treasurer of State et ai., (REGUtAR CALENDAR)

Defendants-Appellees/
Cross-Appetlees.

Robert G. Miller, Jr. et al.,

Plaintiffs-Appelleesl
Cross-Appellees,

(American Legacy Foundation,

Intervening Plaintift-
Cross-Appellant),

V.

State of Ohio et al.,

Defendants-Appellees/
Cross-Appeilees.

No. 09AP-833
(C.P.C. No. 08 CV 007691)

(REGUTAR CALENDAR)

APPX 39



Nos. 09AP-768, 09AP-769, 09AP-785, 09AP-786, 09AP-832 & 09AP-833 3

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on

December 31, 2009, appellants' first, third and fourth assignments of error are

sustained, their second assignment of error is moot, and intervening-plaintiff/cross-

appeilant's conditional cross-assignment of error is overruled. It is the judgment and

order of this court that the judgment of the Franklin County Court of Common Pleas

denying declaratory and injunctive relief to intervening-plaintifficross-appellant is

affirmed, and the judgment of the trial court granting declaratory and injunctive relief to

appellees is reversed, and these matters are remanded to the trial court for further

proceedings consistent with this court's decision.

In addition, appellees' October 13, 2009 motion to strike is denied, and

this courts stay order erotered on August 18, 2009, shall remain in full force and effect

until such time as the Supreme Court of Ohio, if an appeal to that court is filed, finally

determines the matter. Costs shall be assessed against the appellees and cross-

appellant.
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NUNC PRO TUNC JUDGMENT ENTRY'

For the reasons stated in the decision of this court rendered herein on

December 31, 2009, appellants' first, third and fourth assignments of error are

sustained, their second assignment of error is moot, and intervening-plaintiff/cross-

appellant's conditional cross-assignment of error is overruled. It is the judgment and

order of this court that the judgment of the Franklin County Court of Common Pleas

denying declaratory and injunctive relief to intervening-piaintiff/cross-appellant is

affirmed, and the judgment of the trial court granting declaratory and injunctive relief to

appeflees is reversed, and these matters are remanded to the trial court for further

proceedings consistent with this court's decision.

In addition, appellees' October 13, 2009 motion to strike is denied, and

the injunction issued by this court on August 18, 2009, shall remain in full force and

effect until such time as the Supreme Court of Ohio considers this matter. Costs shall

be assessed against the appellees and cross-appellant.

Judge,^ptrick M. McGrath

Judge Lisa L. Sadler

This judgment entry replaces, nunc pro tune, the original judgment entry entered on December 31,
2009, and is effective as of that date.
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IN THE COURT OF COMMON PLFAS
FRANKLIN COUNTY, OHIO

BOARD OF TRUSTEES OF THE
TOBACCO USE PRBVENTION AND
CONTROL FOUNDATION, et at.,

V.

KEVIN L. BOYCE,
TREASURER OF STATE, et al.,

Defendants.

CASE N0. 08 CV 005363

..... ^ _. .

ROBERT G. MILLER, JR., et al, FuNAL APPEATARgT^^

Plaintiffs, CASE NO. 08 CV 07691

V.

STATE OF OHIO, et al.

Defendants.

JUDGE FAIS

FINAL JUDGMENT ENTAY

Following trial on the permanent injunction held June 1, 2009, ar

admitted at trial, the Court readopts and incorporates herein its Findings of Fact and Conclusions

of Law in the Order Granting Preliminary Injunction, ftled February 10, 2009, and expressly

finds that each fact set forth therein is supported by clear and convincing evidence. The Court

acknowledges and reserves tinto each party all objections to the extent the Court's prior Findings

of Fact and Conclusions of Law are different than that party's proposed Findings of Fact and

Conclusions of Law filed on July 3, 2008.
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FINDINGS OF FACT

In addition to the Court's previous Findings of Fact that are incorporated herein, the

Court finds that the following facts have been proven by clear and convincing evidence:

1. The Amended Cornnlaint

224. Plaintiffs Robert G. Miller, Jr. and David Weinmann, in their Amended

Complaint filed March 3, 2009, allege that Substitute H.B. 544 and Amended S.B. 192 of the

127th General Assembly not only violate the Contracts Clauses of the United States Constitution,

Art. I, § 10, and the Ohio Constitution, Art.1l, § 28, but also retroactively impair substantive

rights in violation of the Retroactivity Clause of the Ohio Constitution, Art. II, § 28, by

purporting to liquidate the Ohio Tobacco Use Prevention and Control Endowment Fund (the

"Endowment Fund") and divert those monies to the Jobs Fund for the Stimulus Proposal (as

defined in the Court's February 10, 2009 Order).

II. The State's Funding Of The Trust

225. In 2000, the General Assembly appropriated $234,861,033 of tobacco settlement

payments to a fimd controlled by the Director of the Ohio Department of Fiealth ("0DI-I") for

fiscal year 2001. [State Ex. 0, Atn. Sub. S.B. 192, § 6] That legislation further states: "The

Director of Health shall disburse moneys appropriated in this appropriation item to the Tobacco

Use Prevention and Control Endowment Fund created by section 183.08 of the Revised Code to

be used by the Tobacco Use Prevention and Control Foundation to carry out its duties." [State

Ex. G, Am. Sub. S.B. 192, § 6] In accordance with this legislation, the State in fact disbursed the

previousky appropriated monies to the Endowment Fund outside the state treasury. [Hearing Tr.,

Vol. II, at 115-16 (Renner))

2
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226. The General Assembly and the State plainly intended to create the Endowment

Fund (the °Trust") as an irrevocable tiust by enacting R.C. 183.07 and 183.08 without reserving

any right to revoke the Trust; by expressly establishing the Endowment Fund outside the state

treasury; by expressly designating the Ohio Tobacco Use Prevention and Control Foundation

(the "Foundation") as "trustee" of the Endowment Fund; by providing the Foimdation with

fiduciary responsibilities and control over the Fund; by specifying by statute the intended

beneficiaries of the Trust (Ohio's youth and tobacco users); and by making conipleted,

unconditional transfers of monies into the Endowment Fund (subsequent to, and as distinguished

from, the General Assembly's prior appropriations to ODH for tobacco cessation purposes).

[State Ex. G, Am. Sub. S.B. 192, § 6] [Hearing Tr., Vol. I, at 73-76 (Crane)] [Hearing Tr., Vol.

II, at 12-13 (Renner)]

III. Undisputed Evidence Shows That The State Has Less Drastic Alternatives To Serve
The State's Puroose

227. As this Court previously found in its Order Granting a Preliminary Injunction, and

in connection with PlaintifPs' claims fltat H.B. 544 viotates the Contracts Clauses of the United

States Constitution, Art. I, § 10, and the Ohio Constitution, Art. lI, § 28: "The State has

reasonable and equally effective alternative means of fimding $230 million for the Stimulus

Proposal and achieving the stated purposes of the Stunulus Proposal without the need to divert

monies from the Endowinent Fund. [Hearhig Tr., Vol. III, at 8I-86 (Proctor)] The State could

fimd the $230 million portion of the Stimulus Proposal that H.B. 544 seeks to take from the

Endowment Fund by the issuauce of general obligation bonds - the same method by which

Goveinor Stricklzutd proposed on February 6, 2008 to fund $1.5 billion of the jobs stimulus

package - without diverting any monies from the Endorvnent Fund." [I-learing'I'r., Vol. III, at

75-86 (Proctor)] [P1. Exs. 11, 12, 24)

3
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228. After the preliminary injunction hearing in early June 2008 in this case, another

law went into effect that purports to furdier appropriate the monies tliat, pursuant to 1I.B. 544,

were to be transferred from the liquidated Endowment Fund to the Jobs Fund. Am. Sub. H.B.

554, effective June 12, 2008, purports to appropriate $150 million over a tln•ee-year period from

the yet-to-be-funded Jobs Fund to new biomedical and bioproducts progranis in Oliio. [6/1/09

I-Iearing'T'r., at 13, 24-25, 29 (Griffin)]

229. Yet, the depletion of the Endowment Fund is not necessary to achieve the goals of

the Stimulus Proposal or creating Ohio jobs, whether through the biomedical and bioproducts

programs or otherwise. As the Court previously found, diversion of the Endowment Fund

monies is not nccessary wlten there is a less drastic aiteliative to serve the State's goal of

creating Oliio jobs. Instead of offering evidence that the State is unable to create Ohio jobs or

fund the new biomedical and bioproducts programs unless the Endowment Fund is liquidated,

the State's witness, John Griffin, admitted that alternative sorirces of funding are, in fact,

available without the necessity of liquidating the Endowment Fund. Mr. Grif2in merely focused

his testimony on the importance of creating Ohio jobs through the new biomedical and

bioproducts programs, not whether the State has alternative ineans of creating Ohio jobs or

funding those prograazns without liquidating the Endowment Fund. [6/1/09 I3earing Tr., at 13-14

(Griffin)]

230. The State still does not contest the credible testimony of Allen Proctor, a public

finance and budgeting expert, that H.B. 544's depletion of the Endownient Fund is not necessary

because there is an equally effective, less drastic atternative to serve the State's goal of creating

jobs in Ohio: the State's issuance of general obligation bonds. [Hearing Tr., Vol. III, at 75-861

[Pl. Exs. 11, 12, 241

4
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231. In fact, the State's witness, Mr. Griffin, conceded at trial that Ohio's new

biomedical and bioproducts programs could be funded through the State's issuance of bonds:

Q: And you are not aware of any constraints that would keep the State
of Ohio from issuing bonds to fund Ohio's new biomedical and
bioproducts job stimulus programs, are you?

A: There is a five percent cap constitutional on debt from the State that
would be one constraint that we obviously would have to deal with.

Q: And these programs could be funded witlun that cap, couldn't they?

A: Yes.
[6/1/09 Ilearing Tr., at 31-32 (Griffin)]

232. Mr. Griffin also acknowledged that the federal govermnent lias now passed job

stimulus legislation that dwarfs Ohio's Stimulus Proposal and related legislation. [6/7/09 Hearing

Tr., at 32-33 (GriPfrn)] See American Recovery and Reinvestment Act, Pub. L. No. 111-5, 98

Stat. 1861, 123 Stat. 115 (2009) (tlie "Federal Stimulus Program"). The State of Oliio is

receiving $8,200,000,000 from the Federal Stimulus Program, which will save or create more

than 130,000 Ohio jobs. [Pl. Ex. 28] [6/1/09 Hearing Tr., at 33-36 (Griffin)] In addition,

substantial other federal stimulus funds are directly available to Ohio comFiatiies, includiiig Ohio

biomedical and bioproducts programs, for the purpose of creating Ohio jobs. [Id.]

233. Mr. Griffin further testified that there are a multitude of altemative funding

sources available for biomedical and bioproducts progrants in Ohio:

® Ohio's Third Frontier Program has $700 million available for all phases of Ohio
biomedical and bioproducts programs. [6/1/09 Heuing Tr., at 29-31 (Griffin)]

• Ohio is receiving $96 million of federal stimulus funds for its energy program, which
provides funding for development of bioproducts. [Id at 37-41] [Pl. Exs. 29, 30]

• The Federal Stimulus Program is providing $786.5 million for advanced research and
development of biofuels, wh"rch are bioproducts, including $480 million for
demonstration-scale biorefineries - the same types of biorefineries that Ohio's
bioproduots prograrn would be funding. [6/1/09 Hearing Tr,, at 41-43 (Griffin)] [Pl.

5

APPX 48



Ex. 31] These federal stimulus dollars are available to the same Ohio companies that
would be applying for funds from the Ohio bioproducts program. [6/1/09 Hearing
Tr., at 44 (Griffin)]

+'fliere is another $3.4 billion of federal stimulus funds available for biofuels
(bioproducts) programs. [Id, at 44-45] [PI. Ex. 33]

• The Federal Stimulus Program is providing a total of $10.4 billion for biotnedical
research activities, including two separate grant progratns currently providing a
combined total of $400 million for biomedical research and development, which is
available to the State and Ohio biomedical and bioproducts companies. [6/1109
IIearing Tr,, at 45-46, 71-75 (Griffin)] [Pl. Exs. 35, 36, 37, 38]

® Even without the Federal Stimulus Program, the National Institute of Health and
National Science Foundation annually provides over $800 million to Ohio technology
companies, including those in the biomedical and bioproduets areas. [6/1/09 I-Iearing
Tr., at 52 (Griffin)]

• The Federal Small Business hmovative Research Program annually provides several
hundreds of millions of dollars to Ohio companies, including those in the biomedical
and bioproducts areas. [IJ at 52-53]

• The Ohio Venture Capital Authority has $150 million of financing available for Ohio
technology companies, including biomedical and bioproducts companies. [Icl at 53]

•'1'lte Ohio Imrovative Loan Program provides $20 nullion each year to Ohio
teclvtology cotnpanies, including biomedieal and bioproducts companies. [Id. at 53-
54]

• The Ohio Thomas Edison Program provides $16 million of funding each year for
Ohio technology companies, including biomedical and bioproducts organizations.
[Id. at 54]

• The Ohio Entrepreneurial Signature Progranr has $60 million of fimding available for
Ohio biomedical and bioproducts companies. [Td at 54-55]

• Ohio's Advanced Energy Job Stimulus Program has $150 million of funding
available for advanced energy progratns, which overlap with the proposed new Ohio
bioproducts program. [Id. at 55-56]

• The Ohio Research Commercialization Grant Program has $2 million of funding
available each year for Ohio biotnedical and bioproducts programs. [Id. at 56-57]

• The Fcderal Farm Bill, the Ohio Department of Development's ("ODOD's") Chapter
166 Loan Program, ODOD's Research and Development Loan Program, conbined
with local property tax abatements, infrastructure assistance, and Third Frontier
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marketing assistance, provide two to three times the amount of funding for Ohio
biomedical and bioproducts programs than the amounts those programs were slated to
receive from the Endownient Fund - i.e., $300 to $450 million over the next tlvee
years. [Id at 57-59] [P1. Lxs. 40, 41]

• The Ohio Technology Investinent Tax Credit Progracn provides $2.5 million of
funding each year for Ohio tecluiology companies, including biomedical and
bioproducts programs. [Id at 60]

• Private venture capital and equity investors provide an average of $180 million each
year for developing Ohio companies, including biomedical and bioproducts
companies. [Id at 60-61 ]

• ODOD's Economic Development Contingency Fund annually has $4 million, which
is available for Obio biomedical and bioproducts programs. [Id, at 611

234. In total, in addition to the State's ability to issue bonds to fund job-creation

programs such as the new bioniedical and bioproducts programs, the Federal Stimulus Progratn

and other existing government programs provide in excess of $4 billion of fimding that is

available to biomedical and bioproducts programs in Ohio.

235. Many of these and other state and federal government prograins overlap with

Ohio's proposed new biomedical and bioproducts progranis by providing hundreds of millions of

dollars of funding for the same stages of the commercialization process that the new Ohio

progranis were to be funding. [Id. at 62-71 ][PI. Ex. 27, at pg. 2]

IV. Irreparable Harrna Harm To Third Parties, and Public Interest

236. Depletion of the Endowment Ftmd and discontinuance or reduction in the Ohio

tobacco prevention arxd cessation programs funded by the Endowineut Fund would cause

irreparable harna to Plaintiffs Miller and Weinmann, who rely on those programs to become and

remain tobacco free. [Hearing Tr., Vol. 1, at 146-48 (Wcinmann)] [Hearing Tr., Vol. II, at 170

(Miller)]
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237. Depletion of the Endowment Fund, and discontinuance or reduction of the

tobacco prevention and cessation programs funded by the Endowment Fund, would result in a

substantial increase in tobacco-related premature death and disease in Ohio, [Tlearing Tr., Vol. II,

at 176-77, 204-06 (Healton)] [Pl. Ex. 18, Wewers Dcp. at 26-27], and result in a substantial

increase in medical expense for botli Ohioans and the State of Ohio for treatment of tobacco-

related disease. [Hearing Tr., Vol. II, at 206-07 (Healton)]

CONCLUSIONS OF LAW

In addition to the Court's previous Conclirsinna of Law that are incorporated herein, the

Court makes the following Conclusions of Law:

V. Standine For Amended Complaint

238. In addition to the Court's prior detetminations as to why Plaintiffs Miller and

Weimnann have standing to bring this action, they have standing to pursue the claims in their

Amended Complaint for another reason. As actual participaxats in the tobacco cessation

programs funded. by the Endowment FLmd, Plaintiffs Miller and Weinmann are specifically

identifiable beneficiaries of the Trust. Thus, they have standiug under the Ohio Trust Code to

bring this action to prevent the State's attenipt to terminate the Trust. R.C. 5804.10(B), read in

conjunction with R.C. 5804.13, expressly states that a "beneficiary may commence a proceeding

to ... disapprove a proposed ... termination" of a charitable trust.

VI. Permanent Iniunction Standards

239. "Injunctive relief is warranted when a statute is unconstitutional, enforcement will

infringe upon constitutional rights and cause irreparabte harni, and there is no adequate remedy

at law." United Auto Workers, Local Union 1112 v. Philomena, 121 Ohio App. 3d 760, 781
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(10th Dist 1998). See also I'ranklin County Dist. Board of Health v. Paxson, 152 Ohio App. 3d

193, ¶ 25 (10th Dist. 2003).

240. A trial court's issuance of a permanent injunction is particularly warranted where,

as here, the moving party not only prevails on the merits under substantive law aud shows an

impending threat of in'eparable harm, but also shows that (i) the harm outweighs any injury that

the injunction niay inflict on the other party, and (ii) the injunction would serve the public

interest See Paeson, 152 Ohio App. 3d at ¶ 25 (injunctive relief involves balancing of equities).

VII. Plaintiffs Prevail On The Merits

241. Plaintiffs Miller and Weimnann prevail on the merits of the substantive law

because thcy have established, by clear and convincing evidence, that II.B. 544 not only violates

the Contracts Clauses of the United States Constitution, Art. I, § 10, and the Ohio Constitution,

Art. II, §.28, but also violates the Retroactivity Clause of the Ohio Constitution, Article lI, § 28,

by retrospectively impairing Plaintiffs' pre-existittg substantive rights, imposing new substantive

burdens, and disabling the Trust and its tobacco prevention and cessation progratns.

242. Wltile the State, under the Contracts Clauses of the federal and state

Constitutions, may iinpair a contractual obligation if it is necessary to serve an important State

purpose, there is no such necessity exception for the enactment of retroactive laws. The

Retroactivity Clause of the Ohio Constitution, Atticle xI, § 28, states: "1'he general assembly

shall have no power to pass retroactive laws...." A new statute that expressly applies

retroactively is unconstitutional if it impairs or affects substantive, as opposed to merely

remedial, rights. Van Possen v. Babcock & Wilcox Co., 36 Ohio St. 3d 100, 106-07 (1988).

Accord: Srnith v. Smith, 109 Ohio St. 3d 285, ¶ 6(2006) ("[a] statute that applies retroactively

and that is substantive violates Section 28, Article Il of the Ohio Constitution").
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243. An unconstitutional substantive law is "[e]very statute which takes 'away or

impairs vested rights acquired under existing laws, or creates a new obligation, itnposes a new

duty, or attaches a new disability, in respect to transactions or considerations already past...."

Van Fossen, 36 Ohio St. 3d at 106, quoting Cincinnati v. Seasongood, 46 Ohio St. 296, 303

(1889). Accord: Snarth, 109 Ohio St. 3d at ¶ 6 (a statute is substantive where it "impairs vested

rights, affects an acetved substantive right, or imposes new or additional burdens, duties,

obligations, or liabilities as to a past transaction"); 5tate v. bVald.r, 96 Ohio St. 3d 437, at 19

(2002) (it is "settled in Ohio that a statute runs afoul of [the prohibition in Section 28, Article 11

of the Ohio Constitution against retroactive laws] if it takes away or impairs vested rights

acquired under existing laws").

244. Conversely, "remedial laws are those affecting only the remedy provided," such

as "laws which merely substitute a new or more appropriate remedy for the enforcement of an

existing right." Van Fossen, 36 Ohio St. 3d at 107.

245. This Court undertakes review of H.B. 544 nrindful of the presumption of the

constitutionality of legislative enactments. Yet, there can be no reasonable doubt that H.B. 544

violates the Retroactivity Clause of the Ohio Cotistitution, Art. II, § 28.

246. H.B. 544, on its face, applies retrospectively to the pre-existing Trust. Section 4

of H.B. 544 expressly directs the Treasttrer to liquidate the entire Endowment Fund, which has

existed for more than eight years:

"Notwithstanding any provision of law to the contratry, on the effective
date of this section, the Treasurer of the State slrall liquidate the'l'obacco
Use Prevention and Control Foundation Endowment Fund created by
section 183.08 of the Revised Code in a prudent manner. The Treasurer
of State shall deposit into the state treasury to the crcdit of the Tobacco
Use Prevention Fund (Fund 5BX0), which is hereby created, the lesser
of $40 million or 14.8 per cent of the proceeds from the liquidation: Tlre
Treasurer of State shall deposit the remaining proceeds from liquidation
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into the state treasury to the credit of the Jobs Fund (Fund 5Z30), which
is l .ereby created."

247. Thus, I-I.B. 544 expressly applies restrospectively, just like the statute in han

Fossen, where the Supreme Court held that a new statute "clearly expressed legislative intent"

that it be applied retrospectively because it applied to cases existing on its, effective date

"notwithstanding any provision of any prior statute or rule of law." 36 Ohio St. 3d at 106.

248. H.B. 544 is also clearly substantive, not remedial. By liquidating the Endowment

Fund and atternpting to divert those monies to the Jobs Fund, H.B. 544 inipairs the substantive

and vested trust rights and interests of Plaintiffs Miller and Weuunann and the other actual Ohio

beneficiaries of the Trust and the Trust corpus, the Endowment Fund. H.B. 544 also

substantively imposes new burdens on - indeed, disables - the Trust, the tobacco prevention and

cessation programs it funds, and the Ohio tobacco users participating in those programs,

including the individual Plaintiffs. Bank One Trnst Co., N.ri v. Reynolds, 173 Ohio App. 3d 1,

°,{¶ 119-27 (2007) (holding that new statate, which retroactively impaired a beneficiary's trust

interests, violated Art. 11, § 28 of the Ohio Constitution because the statute imposed a new

burden on substantive rights).

249. The Ohio Supreme Court liolds that "[t]he cliaritable purpose of a charitable trust

becomes vested in use or enjoyment at the time of the creation of the equitable duty of the

person, by whom the property is held, to deal with such property for such charitable purpose,

whether actual enjoyment by the beneficiaries of the charitable trust is present or [in the] future."

Brown v. Buyer's C'orp„ 35 Ohio St. 2d 191, 196 (1973). When such a duty by the trustee is

oreated, the right of use and erji>yment of the trust for charitable purposes becomes "fixed and

irrevocable." Id.
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250. The right of use and enjoyment of the Endowment Fund for purposes of reducing

tobacco use by Ohioans becatnc vested, and thus fixed and irrevocable, more than eight years

ago, when the State funded the Trast aud imposed a fiduciary duty upon the Ohio Tobacco Use

Prevention and Control Foundation, as trustee, to carry out and fund tobacco use prevention and

cessation programs and related research in Ohio. K.C. 183.07 and 183.08.

251. Plaintiffs Miller and Weitunann therefore have prevailed on the merits in

establishing that II.B. 544 retioactively impairs substantive and vested trust rights in violation of

the Ohio Constitution, Art. II, § 28.

252. The prohibition under Ohio Constitution, Art. II, § 28 against retroactive,

substantive laws is absolute. The General Assembly cannot pass retroactive, substantive laws

even if therc is purportedly an important publie purpose for doing so. The State cites no law to

the contrary.

253. To the extent that Amended S.B. 192, prior to its repeal on May 6, 2008,

purpot4ed to liquidate the Endowment Fund and divert its monies elsewhere, Atnended S.B. 192

is also unconstitutional and of no legal efPeet for the same reasons.

VIII. Irreuarable Harm

254. There is clear and convincing evidence that, absent permanent injunctive relief,

Plaintiffs Miller and Weintnamt, as well as the other Trust beneficiaries who actually were

participating in the tobacco prevention and cessation programs fuuded by the Endowment Fund,

will itnmediately suffer irreparable harm resulting from depletion of the Endowment Fund and

the discontinuance or reduction of the programs on which they rely to become and retnain

tobacco frce. These Plaitrtiffs have no adequate remedy at law.
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IX. No Harm To The State , Harm To Third Partles And Public Interest

255. 'The harm that would be suffered by the individual Plaintiffs and the other, third-

party 'I'rust beneficiaries if permanent injunctive relief is not granted far outweighs any harm to

the State if injunctive relief is granted. Enjoining the enforcement of an unconstitutional statute

does not harm the State. Moreover, no harm will result from granting injunctive relief because

the State has other, equally effective alternative means of achieving its stated purpose of creating

Ohio jobs without depleting the Endowment Fund.

256. Granthig perinanent injunctive relief actually benefits the State atid the public by

permitting ttre Endownient Fund monies to continue to be used to cany out life-saving tobacco

prevention and cessation programs in Oliio, which also reduces the State's cost of providing

healtlr care to its citizens.

X. Plaintiffs Miller And Weinmann Are Entitled To Final Declaratory Aird Inianetive
Relief

257. Based on the Findings of Fact and Conclusions of Law set forth hercin, as well as

the Conrt's readopted Findings of Fact and Conclusions of Law in its February 10, 2009 Order

Granting Preliminary Injunction, Plaintiffs Miller and Weirnnann are entitled to a final judgment

declaring that those portions of H.B. 544 and Am. S.B. 192 that purport to (i) liquidate or

transfer the monies from the Endowment Fund or (ii) terminate the Trust or revoke its terms,

violate the Retroactivity Clause of the Ohio Constitution, Art. II § 28, and tlius are void ab initio,

invalid, and unenforceable.

258. Based on the Findings of Fact and Conclusions of Law set fortli herein, as well as

the Court's readopted Findings of Faet and Conclusions of In.w irm, its February 10, 2009 Order

Granting Preliminary Injunction, Plaintiffs Miller and Weiiunann are entitled to a final judgment

deelarfpg that those pnrtiona of H.B. 544 anrt Am. c t^,e, 192 that purrort to
{i)

liquidate or
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transfer the monies from the Endowment Fund or (ii) terminate the Trust or revoke its terms, also

violate the Contracts Clauses of the Ilnited States Constitution, Art. I, § 10, and the Ohio

Constitution, Art. II, § 28, and thus are void ab initio, invalid, and unenforceable.

259. For all of these reasons, Plaintiffs Miller and Weinmann are entitled to a

permanent injunction, protecting the Endovnnent Fund and enjoining all Defendants and their

agents from enforcing, implementing, or otherwise acting on the invalid provisions of H.B. 544

and Am. S.B. 192.

XI. Order Of The Court

For the reasons stated in the Court's Findings of Fact and Conclusions of Law, FINAL

.IUDGMF,NT is hereby entered as follows:

(A) Judgment is entered against Intervening Plaintiff Arnerican Legacy Foundation

("Legacy") and in favor of Defendants State of Ohio, Attorney General of the State of Ohio,

Treasurer of the State of Ohio, Ohio Department of Health ("ODH") and its Director Alvin D.

Jackson, and Cross-Claim Defendant Tobacco Use Prevention and Control Foundation and

Board of Trustees (the "Foundation"), on Legacy's claims for declaratory and injuiictive relief,

because the $190 million contract between Legacy and the Foundation, dated April 8, 2008, is

not valid or enforceable.

(B) Judgment is entered in favor of Plaintiffs Robert G. Miller, Jr. and David W.

Weinmami and against Defendants State of Ohio, Ohio Attorney General, Ohio Treasurer of

State, and ODH aud its Director Alvin D. Jackson, on the claims of I'laintiffs Miller and

Weimnann for dectaratory atid injunctive relief as follows:

(a) Those portions of Substittrte H.B. 544 and Amended S.B. 192 of the 127th

General Assembly that purport to (i) liquidate or transfer the mouies from the Ohio Tobacco Use
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Prevention and Control Endowment Fund (the "Endowment Fund" or "Trust"), or (ii) teaninate

the Tnist or revoke its terms, clearly violate the Retroactivity Clause of the Ohio Constitution,

Art. II § 28, and the Contracts Clauses of the United States Constitution, Art. I, § 10, and the

Ohio Constitution, Art. II, § 28, and, thus, are void ab initio, invalid, and unenforceable.

(b) Defendants State of Ohio, the Treasurer of the State of Ohio, the Attorney

General of the State of Ohio, ODH and its Director Alvin D. Jackson, and each of their

successors in office, as well as all other officials, agents and representativcs of the State of Ohio,

and anyone acting in concert with thc3n or on their behalf, are hereby permanently enjoined

from: (i) enforcing, itnplementing, or otherwise acting on any provision of H.B. 544 or Am.

S.B. 192 relating to the Endowment Fund or ptuporting to terminate the Trust or revoke its

terms; (ii) tenninating or seeking to tenninate the Trust; and (iii) using, expending, disbursing,

appropriating, transferring, liquidating, diverting, or otherwise removing the monies and other

assets of the Endowment Fund for any purpose except as set forth in subparagraph 2(c) below.

All actions, orders, directives, instructions or other state actions that purport to enforce or take

any actiott relating to, or in reliance on, those invalid provisions of H.B. 544 and Am. S.B. 192,

are hereby rendered void, ineffective and permanently enjoined.

(c) All assets, investments, fands, proceeds, monies or other amounts that are

in the Endowment Fund shall remain in the Endowment Fund, which shall be in the custody of

the Treasurer of the State of Ohio but "shall not be a part of the state treasury," and shall not be

subject to control, appropriation, or reappropriation by the General Assembly; provided,

however, that, as done previously in this case, any party, pending appeal of this judgment or

thereafler, may apply to the Court for use or disbursement of monies in the Endowment Ftind

solely for the purpose of reducing tobacco use by Ohioans by carrying out, or providing funding
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for private or public agencies to caiTy out, research and programs related to tobacco use

prevention and cessation, in aocordance witli the original terms of the Trust. No assets,

investments, funds, proceeds, monies or other amounts that are in or derived from the

Endowment Fund shall be u.sed, expended, disbLUsed, appropriated, transferred, liquidated,

diverted, or othervrise reinoved for any other purpose.

(C) These consolidated actions are hereby terminated, except that this Court retains

continuing jurisdintion to enforce this order, protect the assets of the Trust and oversee its

administration.

(D) All objections and rights of appeal are reserved to each of the parties to the extent

that this final judgment is incwisistent with each respective party's proposed Findings of Fact

and Conclusions of Law previously filed in this case.

(E) 'Phc parties shall equally ^ay all costs.

IT IS SO OI2DEBED.

16

APPX 59



Datnian Sikora, Esq.
Aaron Epstein, Esq.
Assistant Attomeys General
Constitutional Offices
3013ast Broad Street, 16'h Floor
Columbus, Ohio 43215-3400

Attonteys for Defendant
Richard Cordray, Ohio Treasurer of State

Richard Coglinese, Esq.
Craig A. Calcaterra, Esq.
Assistant Attotncys General
Constitutional Offices Section
30 East Broad Street, 16"' Floor
Columbus, Ohio 43215

Attorneys for Intetvening Defendants
State of Ohio and Attomey General Marc Dann

John W. Zeiger, Esq. (0010707)
Stuart G. Parsell, Esq. (0063510)
South i-Iigh Street, Suite 3500
Columbus, Ohio 43215

Intervening Plaintiff
American Legacy Foundation and
Plaintiffs Robert G. Miller, Jr,
and David W. Weinmann

17

Steven McCrami, Esq.
Assistant Attorney General
Court of Claims Section
150 East Gay St., 23rd Floor
Colunibus, Ohio 43215

Attorney for Plaintiff/Cross-Claim
Defendant
Board of Trustees of the Tobacco Use
Prevention And Control Foundation

Katherine J. Bockbrader, Esq.
Assistant Attorney General
IIealth & Human Services Section
30 East Broad Street, 26Ih Floor
Columbus, Ohio 43215-3428

Attorney for Defendants Alvin D. Jackson,
Director, and the Ohio Depaztinent of Health

APPX 60



rN THE COIJRT OF COMMON PLEAS FRANKLIN COUNTY, OHIO
CIVIL DIVISION

BOARD OF TRUSTEES OF THE
TOBACCO USE PRFVENTION AND
CONTROL FOUNDATION, et al., CASE NO. 08 CV 005363

Plaintiffs, JUDGE FAIS

V.

KEVIN L. BOYCE,
TREASURER OF STATE, et al., r- ^

Defcndants.
ri

c?..;.,

n
r}

ca

c^
;,

^i
^^ cSJR. et al.ROBERT G. MILLER r, ..,,
•_•i ,^^ U^,j
U tA

Plaintiffs, Case No. 08 CV 07691

V.

STATE OF OHIO, et al.

Defendants.

JUDGE FAIS

ORDER GRAN'I'ING PRELIMINARX IN.TITNCTION

FINDINGS OF FACT

I. Introduction

1. Intervening Plaintiff the American Legacy Foundation ("Legacy") and Plaintiffs

Robert G. Miller, Jr. and David Weinniami (collectively, "Plaintiffs") seek a preliminary

injunctSon enjoining Defendant Kevin L. Boyce, Treasurer of State, Defendant Alvin D. Jackson,

Director and Ohio Department of IIealth, and Intervening Defendants State of Ohio and Ohio

Attorney General (collectively, the "State Defendants") from acting under the provisions of

I-I.B. 544, and its predecessor, Amended S.B. 192, to transfer monies from the Endowment Fund
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of the Ohio Tobacco Use Prevention and Control Foundation ("Foundation") to the "Jobs Fund."

Legacy asserts it has a binding contract with the Foundation requiring the transfer of $1.90

million of the Endowment Fund to it and that the provisions of H.B. 544 mandating transfer of

the same monies to the Jobs Fund eonstitutes an uneonstitutional impairment of its contract

rights in violation of Art. 1, § 10 of the United States Constitution and Art. II, § 28 of the Ohio

Constitution. Additionally, Legacy, Miller and Weiinnann assert that the Endowment Fund is an

irrevocable trust established by the Creneral Assembly for the benafit of Ohio smokers who seek

and need smoking ocesation assistance and that FI.B. 544 unconstitutionally impairs thevested

rights of those individuals who are the beneficiaries of the Sndowment Fund, in violation of the

same constitutional prohibitions.

2. The State Defendants argue that Amended S.B. 192 has been repealed and has

no legal effect and that H.B. 544 preserves, and does not impei-missibly impair, L,egaoy's

contract rights. `fhey also assert a broad range of challenges to Legacy's contract, claiming it is

invalid under the Ohio Open Meetings Act, R.C. 121.22(H), and that even if it is not, it does not

constitute an enforceable contract. As to the trust issue, the State Defendants dispute the status

of the Endowment Fund as a trust and challenge Miller's and Weimnann's standing to bring a

claim.

II. The Parties

3. Legacy is a nonprofit corporation headquartered in Washington, D.C. Legacy

was founded in 1999 pursuant to the 1998 Master Settlemcnt Agreement between the tobacco

industry and 46 states, including Ohio. [Hearing Tr., Vol. 11, at 173 (Healton)] Legacy was

incorporated by the National Association of Attorneys General. Its eleven-member Board of
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Directors consists of two state governors, two state attomeys general, two state legislators, and

five medical and public health experts. [Hearing'fr., Vol. II, at 173-76 (Healton)]

4. Legacy's mission is to build a world where young people reject tobaeco and

anyone can quit. [Hearing Tr., Vol. 11, at.174 (Healton)] Legacy is a national leader in funding

and carrying out research and programs for tobacco control, prevention, and cessation. [Renner

Dep. at 195-96] [Hearing Tr., Vol. I, at 96-98 (Crane)] [Hearing Tr., Vol. II, at 106-07 (Renner)]

5. Plaintiff Robert G. Miller, Jr. resides in Toledo, Ohio. Mr. Miller, who is now

age 51, started smoking when he was 14 and has struggled to quit smoking since he was 28 years

old. Last year, he joined a tobacco prevention and cessation program funded by the Foundation,

which enabled him to qtiit sinoking. After Mr. Miller stopped participating in the program, he

fell back into his prior habit of smoking two packs of cigarettes each day this past winter. Mr.

Miller therefore rejoined the tobacco cessation prograrn this spring and was again able to quit

smoking. [Hearing Tr., Vol. Il., at 160-70 (Miller)]

6. Plaintiff David Weinmann resides in Cleveland, Ohio. Mr. Weinmann staned

smoking when he was 13 years old, became addicted, and was diagnosed with tongue cancer at

age 29. The cancer rapidly spread throughout his neck. Between 85% and 90% of these cancers

are caused by smoking. Mr. Weinmann joined a tobacco cessation program funded by the

Foundation in April 2007. The prograrn helped save his life by helping hitn quit smoking. W.

Weinmann still struggles with wanting to smoke and seeks the continuation of tobacco cessation

programs in Ohio to help him stay tobacco free, [Hearing Tr., Vol. I, at 141-48 (Weimnarm)]

7. Plaintiff Board of Trustees of the Foundation commenced this action on Apri19,

2008, challenging the constitutionality of Amended S.B. 192, whicb was passed on April 8, 2008
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and which threatened to liquidate the Endowment Fund. T'he Faundation's Board of `I'tustees is

also a Cross-claim Defendant as to Legacy's Complaint.

8. Defendant Kevin L. Boyce is sued by all Plaintiffs as a Defendant in his official

capacity as the Ohio Treasurer of State (the "Treasurer").

9. The Ohio Attorney General is an Intervening Defendant and is sued by all

Plaintiffs in his official capacity (the "Attomey General").

10. Alvin D. Jackson, M.D. is the Director of the Ohio Department of Health

("ODI-i"), and he, in his official capacity, aitd ODH are sued as Defendants in this case.

Ill. The History Of The Ohio Tobacco Use Prevention And Control Endowment Fund

11. In 1998, the State of Ohio and 45 other states entered into a landmark settlement

with the tobaeeo indushy to provide compensation for the states' tobacco-related health care

expenditures. 1'he temts of the settletnent were incorporated into the 1.998 Master Settlement

Agreement. [Hearing Tr., Vol. 11, at 10-11 (Renner)]

12. In 2000, the Ohio General Assembly passed legislation setting forth how Ohio

would tLSe its portion of the tobacco settlement payments. This legislation was codified as R.C.

Chapter 183, which created the Ohio Tobacco Use Prevention and Control Foundation (the

"Foundation"). [Hearing TY., Vol. II, at 11-12 (Renner)]

13. R.C. 183.07 required the Foundation to prepare a plan to reduce tobacco use by

Ohioaus and provided that the Foundation "shall carry out, or provide funding for private or

public agencies to carty out, research and progratns related to tobacco use prevention and

cessation."

14. T'o fund these efforts, R.C. 183.08 created the Endowment Fund and appointed

the Foundation as "the trustee of the endowtnent fimd." R.C. 183.08 specifically provides that
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"[t]he endowment fund shall be used by the foundation to carry out its duties" and that the

Endowment Fund "shall be in the custody of the treasurer of state but shall not be a pait of the

state treasury."

15. Control of the Foundation was vested in its Board of Trustees (the "Trustees" or

"Board of'1'rustees"), the twenty-three members of which are appointed pttrsuant to R.C. 183.04.

The Trustees understood that they owed fiduciary duties as nustees to protect the Endowment

Fund for its intended puiposes. [Hearing Tr., Vol. 111, at 32-33, 41, 44 (Richards)] [Hcaring Tr.,

Vol. 11, at 50-52 (Renner)] [I-Iearing Tr., Vol. I, at 175-76 (Francis)) jHearing Tr., Vol. 1, at 93

(Crane)] [Jagers Dep. at 23-24]

16, Micliael Renner was the Foundation's first and only Executive Director - from

January 2002 until May 6; 2008, when H.B. 544 was passed. Mr. Remter has been a licensed

attorncy in Ohio since 1973, was previously a litigation partner with the Columbus law firm of

Bricker and Eckler for sevcnteen years, and served as Chief Legal Counsel for Ohio Attorney

General Betty Montgomcry from 1995 until he became the Foundation's Executive Director in

2002. [Hearing Tr., Vol. II, at 6-10 (Renner)]

17. Given his background, Mr. Renner was frequently asked legal questions by the

Foundation's 1'rustees and staff. Mr. Itemxer evaluated legal issues presented to him and

provided responses when he believed he was competent to do so. [Hearing Tr., Vol. lI, at 231-

32 (Renner)]

18. The Endowinent Fund consists of tobacco industry settlement payments that

were appropriated to it by the General Assembly, as well as any grants and private donations

received by the Foundation prior to 2002, which were deposited in, and commingled witlt the
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corpus of, the Endowment Fund. R.C. 183.08(A). [Renner Dep. at 43-44] [Hearing Tr., Vol. II,

at 14 (Renner)]

19. R.C. 183.08(A) provided that "[d]isbursenients from the [endowment] fund

shall be paid by the treasurer of state only upon instruments duly authorized by the board of

trustees of the foundation."

20. R.C. 183.07 provided that the Foundation "shall prepare a plan to reduce

tobacco use by Ohioans, with emphasis on reducing the use of tobacco by youth, minority and

regional populations, pregnant women, and others who may be disproportionately affected by the

use of tobacco."

21. Through the enactment of R.C. Chapter 183, and speeiheally R.C. 183.07 and

183.08, and by transferring monies into tlte lindowment Fund outside the state treasury, the

General Assentbly plaitily evinced an intent to create a trust (the "Trust"). Those statutes

expressly create a "trustee" (the Fotmdation) and a trust corpus (the Endowmetit Fund), and

identify the beneficiaries of the trust (Ohio's youth and tobacco users). [Hearing Tr., Vol. Il, at

t2-13 (Reimer)] [Hearing Tr., Vol. 1, at 73-76 (Crane)]

22. The General Assetnbly, when it created and itrnded the Trust, did not reserve

the right to revoke the Trust.

23. On or about April 4, 2008, the Bndowment Fund had assets of approximately

$264 million. [Hearittg Tr., Vol.11, at 13-14 (Renner)]

IV. The State's Annotzticed Plan To Use The Endawtnent Fnnd For Purnoses Unrelated

To Tobacco Preventinn {the 5timulncJJobs Fnndl and the Action Taken bv the

Foundat9on and A'Iembers of the Board of Trastees Before the Anril 4, 2008 Board
Of Trustees Meeting
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24. On April 2, 2008, Govemor Ted Strickland and leaders of the Ohio Genera!

Asseinbly publicly announced that they had agreed on a bipartisan eompromise to fund a $1.57

billion economic stimulus package (the "Stimulus Proposal") in an effort to create jobs in Ohio.

"I'he announcement ineluded the stated intent to reallocate $230 million from the Foundation's

$264 million Endowment Fund to the Stimulus Proposal. [Hearing Tr., Vol. 1, at 77-78 (Crane)]

[Hearing Tr., Vol. Il, at 15 (Renner)]

25. `I'he announced plan to reallocate the monies in the undowment Fund gave rise

to serious legal concerns by the Foundation and its Trustees, as the Trustees believed they had a

fiduciary responsibility for assuring the use of the Endowment Fund to help Ohioans quit

smoking, pursuant to R.C. 183.07-.08 .[Hearing'I'r., Vol. II, at 15 (Renner)] [Hearing Tr., Vol.

Ilt. at 33-35 (Richards)] [Itemrer Dep. at 45] [Richards Dep. at 73-74]

26. t'ollowing the announced, intended plan to reallocate the monies in the

Endowment Pund to other purposes, the Tnistees believed that litigation with the State over use

of the Endowment Fund monies was imininent. [Crane Dep, at 16-171 [Renner Dep. at 63]

[Walker Dep. at 66-67] [Hearing Tr., Vol. I, at 79, 81-84 (Crane)] Thus, the Trustees began to

take immediate action.

27. The Board of Trustees of the Foundation ("the Board") had a regularly scheduled

meeting set for April 4, 2008.

28. After the aimouncement of the bipartisan agreement on funding for the Stinutlus

Proposal on April 2, 2008, and in view of the competing claims to the monies in the Endowment

Fund arising therefrom, Mr. Renner, on or about April 2, 2008, left a voicemail message with

Ms. Susan Walker, the Assistant Attorney General with responsibility for representing the

Foundation, requesting legal advice concerning legal issues raised by the Stitnulus Proposal.
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[Hearing, Tr., Vol. Ii, at 15-16 (Renner)] In his voice nail message, Mr. Renner described the

legal questions at issue. [Hearing Tr., Vol. lI, at 16-21, 26-28 (Remier)] [Rermer Dep. at 58,

197-203, 205] [Walker Dep. at 44]

29. Because of concerns regarding the Attorney General's dual representation of

parties with potentially conflicting claims to the monies in the Endowment Fund, Mr. Remier, in

his April 2, 2008 voicemail message to Ms. Walker, also requested the Attomey General to

appoint special outside legal counsel for the Foundation. [Hearing 1r., Vol. 11, at 21-22

(Renner)] [Walker Dep. at 17-19, 34-37]

30. Upon learning of the plan to use funds from the Foundation to fund a portion of

the bipartisan economic stimulus package, Executive Dircetor Michael Renner sent an e-mail to

all Board members on April 2, 2008 at approximately 3:01 p.m. [Defendant's Exhibit K]

31. On Thursday, April 3, 2008, Ms. Brit Strottrnan, an Assistant Attorney General

in the "I'obacco Enforcement Section of the Attorney General's Office, left a voicemail message

witlt Mr. Renner, stating that the Attorney General's office had received Mr. Renner's April 2

message and that Attorney General Marc Dann was having a "high-level meeting" that same day

to discuss the issues raised by Mr. Renner. [Hearing Tr., Vol. II, at 22-24 (Renner)] Ms.

Strottman indicated that a lawyer in the Attomey General's office would get back to him before

the Board of Trustees' meeting on April 4. She also requested Mr. Reimer to set forth the

Foundation's requests for legal advice in writing. [Hearing Tr., Vol. 11, at 24-26 (Rerurer)]

32. As requested, Mr. Renner prepared a letter to Attorney General Dann,

describing the issues as to which the Foundatiorr and its Trustees were seeking legal advice.

[IIearing Tr., Vol. Il, at 26-31 (Renner)] Because he was unable to deliver the letter earlier, Mr.
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Renner intended to hand deliver the letter to an Assistant Attorney General at the Board of

Trustees' meeting the next day, on April 4. [Hearing Tr., Vol. II, at 31 (Renner)]

33. Board member Dr. Robert Crane spoke with most of the members of the Board

and with Executive Director Michael Renner prior to the April 4, 2008 Board meetuig about

having an executive session at the meeting, [Hearing Tr. Vol. 1, p. 118-119 (Crana)]

34. During these conversations, Dr. Crane suggested, and the parties to the

conversations were inclined to discuss, what the nature of the Foundation was, its legal status,

and the effect that a subsequent legislative action and/or legal action might have on the Board's

mission and fiduciary responsibilities. [Hearing Tr., Vol. I, p. 121-122 (Crane)]

35. When Michael Renner spoke with Dr. Crane on the morning of the April 4, 2008

rneeting, he believed that Dr. Crane was considering a proposal to transfer money out of the

Endowment Fund and that said proposal would be pnt forward at the board aneeting that day.

[Def'endant's Ex. X, Renncr Dep., p 179]

36. Marie Collart, Susan Jagers, and Mary Ellen Wewers all spoke with Dr. Crane

prior to the April 4, 2008 meeting. Mr. Renner also received a phone call from Dr. Crane on the

morning of the April 4, 2008 meeting. [Hearing Tr., Vol. III, p. 127 (Collart); Defendant's Ex.

U, Jagers Dep., p. 44-45; Defendant's Ex. T, Wewers Dep., p. 33]

37. Ms. Collart testified that Dr. Crane asked her whether she would support a

possible proposal that could be discussed in the executivc session the next day, and she told him

slie would not support it. [Ilearing Tr., Vol., III, p. 127-128 (Collart)]

38. Ms. Jagers testified that she spolce to Dr. Crane regarding the future of the

Fouiidation and ensuring that the funds would be used for tobacco prevention and cessation

efforts in Ohio. They inay have talked about the entities that might receive the endowment
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funds, specifically Legacy. They also discussed the need for quick action. [Defendant's Ex. U,

Jagers Dep., p. 47]

38. Ms. Jagers also spoke with Board members Larry McAllister, James Sandman,

and Stephen Francis before the April 4, 2008 meeting. She and Mr. McAllister discussed

Governor Stricltland's proposal and came up with a plan so that the funds could still be used for

tobacco prevention and cessation. They also generally discussed the economic stimulus package.

[Defendant's Ex. U, Jagers Dep., pp. 52, 55, 56, 58]

39. Ms. Jagers spoke with botli Mr. Sandman and Mr. Francis regarding protecting

the endowment fund for the use of tobacco control in Ohio. [Defendant's Ex. tJ, Jagers Dep., pp.

52, 55, 56, 58]

40. Ms. Wewers testified that slte talked to Dr. Crane before the April 4, 2008

meeting and they discussed a resolution that he intended to bring up at the Board rueeting the

next day. She also testified that lae had mentioned it to other board members. [Defendant's Ex.

"C, Wewers Dep., pp. 35-36]

V. The April 4,2008 Board Of Trustees Meeting

41. On April 4, 2008, the Board of Trustees convened its regularly scheduled,

properly noticed meeting. [Hearing Tr., Vol. 1, at 155 (Francis)] [IIearing Tr., Vol. I, at 81-82

(Crane)] A quorum of the Trustees was present. [PI. Ex. 1, 4/4/08 Board Minutes]

42. No lawyer from the Attorney General's office attended the April 4, 2008 Board

meeting. [Hearing Tr., Vol. 11, at 40 (Renner)] [I-Iearing Tr., Vol. 1, at 82 (Crane)]

43. Mr. Reimer was surprised that no Assistant Attorney General attended the April 4

Board meeting. (Hearing Tr., Vol. II, at 40 (Renner)] [Rcnner Dep. at 208] Fven if Ms. tTJalker

was not able to attend, as she had previously informed him she would not be able to attend, Mr.
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Renner fully expected another lawyer from the Attorney General's office to attend the Board

meeting, as had occurred on "nrultiple occasions in the past." [Hearing Tr., Vol. II, at 246-47,

260 (Renner)] [Jagers Dep. at 75-76] It was routine for a lawyer from the Attorney General's

offiae to attend the meetings of the Foundation's Board of Trustees, particularly when there was

a legal question to be discussed. [Hearing Tr., Vol. III, at 45-47 (Richards)] [Hearing Tr., Vol. I,

at 82 (Crane)] [Jagers Dep. at 74-76]

44. The Trustees tbemselves "l ad concems as to why no lawyer from, or anyone

appointed by, the Attomey General's office attended the April 4 Board meeting." [Hearing T'r.,

Vol. 1, at 179 (Francis)] Several Trustees believed that the Attorney General liad abandoned

them at the most critical time in the Foundation's tiistory, leaving the 'I'rustees and Mr. Relmer to

"fend for themselves" regarding the dispute about which the Foundation was seeking legal

advice from the Attorney General. [Hearing Tr., Vol. I, at 82-84, 89 (Crane)] (Jagers Dep. at 16-

19] [Francis Dep. at 92] [Crane Dep, at 102-03]

45. However, when asked the following question: "When it became clear to you that

nobody from the Attoatey General's office was arriving, did you make any phone calls to try to

get somebody there from the AG's office?", Mr. Reimer responded that he did not. [Defendant's

rxhibit. X; Renner deposition, p. 222]

46. When no Assistant Attorney General appeared at the April 4, 2008 Board

meeting, no one attempted to find an Assistant Attomey General to attend during the course of

the meeting. Additionally, no one phoned the Attorney General's office on April 4, 2008 to

request that an Assistant Attorney General attend the meeting. [Hearing Tr., Vo1. III, p.129-130

(Collart); Defendant's Exhibit W, Reimer depo, p. 130; 222; Defendant's Exhibit S2, Stafford

deposition, p. 39; Defendant's Exliibit V, Rurmnel depo, p. 24]
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47. The Attorney General's office, prior to the April 4 meeting, did not provide a

substantive response to the legal questions to which the Foundation had orally requested legal

advice on April 2, nor did it appoint special counsel for the Foundation. [Heaaing Tr., VoL II, at

19-20, 40-42, 63-65 (Renner)] [Renner Dep. at 204, 210-11]

48. The Minutes reflect that in the open session of the April 4 Board ineeting, "Dr.

Rummel explained to Board mernbers there were legal issues related to the recent events

surrounding the Foundation's Endowment Fund that needed to be discussed in Executive

Session," [Defendant's Ex. 1, p. 1]

49. Trustee Robert Crane tlten moved to go immediately into Executive Session to

discuss confidential legal matters concerniug this legal "dispute" with the General Assembly and

Govenior over control of the Endowment Fund. [Hearing Tr., Vol. 1, at 86-88 (Crane)] [Crane

Dep. at 22-23] [Hearing Tr., Vol. 11, at 42-43, 62-63 (Renner) ("imminent" "litigation

atmosphere"] [Jagers Dep. at 25-26] [PI. Ex. 1, pg. 2]

50. The motion was seconded by Dr. Letson and passed with a roll cail with all

members voting yes." [Defendant's Ex. I, p. 12]

51. Executive Director Michael Renner testified that the Minutes are an accurate

sununary in all respects of what happened at the Board meetings, and Mr. Rick Richards agreed

that the Minutes accurately reflect the events as he recalls them. Ms. Anita Jones, the person

who kept the Minutes, testified at the time of her deposition, that she recalled Dr. Crane using the

words "to consicler corifidential legal matters." [Defendant's Ex. X, Renner Dep., p. 143;

Ilearing Tr., Vol. III, p. 51 (Richards); Hearing Tr., Vol. 111, p. 122 (Jones)]

52. The Bxecutive Session lasted from 9:15 a.m. to 11:30 a.m. [Defendant's Exhibit

A, at 1]
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53. The description in the Minutes of the Board's April 4, 2008 meeting is merely a

summary, not a word-for-word description, of what Chainnan Rummel and Dr. Crane stated as

the reasons for going into executive session. [Hearing Tr., Vol. III, at 117-19 (Jones)] [Crane

Dep. at 22] [IIearing Tr. at 84, 124 (Crane)].

54. After the motion by Dr. Craiie, the Trustees took a roll call vote and ananimously

approved going into executive session. [Pl. Ex, 1, pg. 2] [Hearing Tr., Vol. I, at 88 (Crane)]

55. During the executive session, in the absence of a lawyer from the Attomey

General's office, the'1'rustees sought and received legal advice from Mr. Renner, as well as from

three Trustees who are licensed attomeys in Ohio: Susan Jagers, Stephen Francis, and Rick

Richards. [Hearing Tr., Vol. Il, at 48-54 (Renner)] [Hearing Tr., Vol. 1, at 177-78 (Francis)]

[Hearing 1'r., Vol. I, at 89-90, 112 (Crane)] [Hearing Tr., Vol. III, at 43-44, 62-63 (Richards)]

[Crane Dep, at 102-03] [Jagers Dep. at 18-21, 71-72] [Renner Dep. at 64-69] [Richards Dep. at

99-100] The Tntstees and Mr. Renner discussed the same legal issues about which Mr. Rcnner

was seeking legal advice from tire Attorney General's office when he called on April 2, 2008.

[Hearing Tr., Vol. 1, at 177 (Francis)] [Hearing Tr., Vol. II, at 18-19 (Renner)]

56. Throughout the preliminary injunction hearing in this case, the legal counsel

appointed by the Attorney General to represent the Foundation for purposes of the preliminary

injunction hearing, as well as one or €nore of the testifying Trustees, asserted that the discussions

during the April 4 executive session between the Trustecs and Executive Director Renner, a

licensed Ohio attomey, were subject to the attorney-client privilege. [Hearing'I`r., Vol. lI, at 44-

45, 47, 54-55, 57-,58 (McGann objections)] [Hearing Tr., Vol. I, at 88-89, 112 (Crane)] During

portions of the hearing, the Court preli€ninarily found that an attorney-client "privilege did

attach" during the executive session, and made rulings on objections on that basis, but also
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determined "the privilege was waived" to the extent the Trustees, at later depositions in this

action and without objection by their then-appointed special legal counsel, testified about the

substance of their communications with Mr. Renner during the executive session. [Hearing Tr.,

Vol. lll, at 92-93]

57. The legal issues the -I'rustees and Mr. Renner discussed during the executive

session included:

. Whcther the "rrustees or the General Assembly had legal authority over the
monies in the Endowrnent Fund given the provision in R.C. 183.08 stating that the Endowment
Fund "shall be in the custody of the treasurer of state but shall not be part of thc state treasury."
[Hearing Tr., Vol. Il, at 49-52 (Renner)) [Jagers Dep, at 20] [Rummel Dep. at 70-71] [Francis
Dep, at 30-31] [Hearing Tr., Vol. I, at 177-78 (Francis)] [Hearing Tr., Vol. 1, at 92 (Crane)]

a Whether the Endowment Fund is in fact a trust fund for the benefit of Ohio
smokers. [Hearing Tr., Vol. II, at 50-51 (Renner)]

. Whether to transfer money ($190 nzillion) froin the Endowment Fund to an
outside entity. [Hearing Tr., Vol. III, p. 130 (Collart); Hearing Tr., Vol. 1, p. 125-126 (Crane);
Ilearing Tr., Vol. 11, p. 123 (Renner); Hearaig Ti., Voi. III, p. 18 (Riclrards); Defendant's Ex. T,
Wcwers Dep., pp. 49-50; Defendant's Ex. U, Jagers Dep., p. 82, 85; Defendant's Ex. S-2,
Stafford Dep., p. 19; IIeaz9ng Tr., Vol. 1, pp. 175, 176 (Francis)]

• T'ne amount of fimds to transfer [I-learing Tr., Vol. II, p. 123 (Renner)]

• Transference of the $190 million to one or more of the three entities listed in the
Transfer Resolution: the Campaign for Tobaoco Free Kids; the American Legacy Foundation;
and the Ohio Hospital Association for Health Communities Foundation. [Hearing Tr., Vol. 111,
p. 130 (Collart); Hearing Tr., Vol. 1, p. 126 (Crane); Defendant's Ex. W, Renner Dep., p. 69;
Defendant's Ex. T, Wewers Dep., p. 50; Defendant's F;x. S-2, Stafford Dep., p. 24; Defendant's
Ex. V, Rummel Dep., p. 27; Hearing Tr., Vol. 1, p. 175 (Francis)]

a Alternatives for legal action against the General Assembly and other steps to
protect the Endowment Fund. [.iagers Dep. at 21-22] [Richards Dep. at 21-22, 74] [Renner Dep.
at 63-64] [Hearing Tr., Vol. I, at 92-93, 95-96 (Crane)] [Hearing Tr., Vol. II, at 53 (Renner)]

m The obligations of the Trustees as fiduciaries regarding the ISndowtnent Fund in
the context of the dispute with the State and what they needed to do to fulfill their fiduciary
obligations. [liearing Tr., Vol. Il, at 50-52 (Renner)] [Hearing'1'r., Vol. III, at 41, 44 (Richards)]
[Hearing Tr., Vol. 1, at 175-76 (Francis)] [Hearing Tr., Vol. I, at 93 (Crane)) [Jagers Dep. at 23-
24] [Francis Dep. at 26] [Rumcnel Dep, at 71-721 [Renner Dep. at 68]
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s The conflict of interest confronting the Attorney General given his representation
of parties with adverse claims to the monies in the Endowinent Fund and the'I'rustees' resulting
need for outside independent legal counsel. [Jagers Dep. at 20-21] [Richards Dep. at 21-22J
[Renner Dep. at 59-60] [Hearing Tr., Vol. 1, at 93 (Crane)] [Hearing Tr., Vol. II, at 56-57

(Retmer)]

. The likelihood of °imminent" litigation with the Governor and General Assembly
if the Trustees acted to protect the Endowment Fund by transferring it to anotlter organization
such as Legacy, and consideration of the Trustees' defenses to any resulting lawsuit. [Elearing
Tr., Vol. 11I, at 39-41 (Richards)] [Heariog Tr., Vol. 1, at 175-76 (Francis)] [Hearing'T'r., Vol. II,
at 52-53 (Reimer)] [Flearing Tr., Vol. 1, at 93 (Crane)] [Jagers Dep. at 22-23] [Francis Dep. at
25-27] [Richards Dep. at 90-911 [Renner Dep. at 63-641

. C7iving Executive Director Michael Renner authority to carry out the transfer.

[Hearing Tr., Vol. I, p. 126 (Crane); Hearing Tr., Vol. 111, p. 21 (Richards); Hearing Tr., Vol., I,

p. 159 (Francis); Defendant's Ex. 8-2, Stafford Dep., p. 25]

58. During the executive session, the Trustees sought Mr. Renner's advice concerning

these legal questions, and he provided the Trustees with responses based upon his legal training

and experience. [I-Iearing Tr., Vol. 11, at 49-56 (Renner)] [Hearing Tr., Vol. 111, at 62-63

(Richards)]

59. During the Executive Session, Board member Stephen Francis wrote various

dollar amounts for different funding scenarios - such as $190 million and $230 million - on a

dry erase board. [Hearing Tr., Vol., I, p. 186 (Francis); IIearing Tr., Vol. III, p. 138-139

(Collart); Hearing'1'r., Vol. Il, pp. 125-126 (Remrer); Defendant's Ex. X, Renner Dep., pp. 149-

150; Defendant's I:x. U,lagers Dep., p. 88-89; Defendant's Ex. V, Rummel Dep., p. 42]

60. No formal vote, motion, or action was taken in the executive session. [Hearing

Tr., Vol. 1, at 178-79 (Francis)] [Hearing Tr., Vol. III, at 41-42 (Richat'ds)] [I-learing Tr., Vol. 1,

at 93 (Crane)] [Crane Dep. at 75] [7agers Dep. at 36] [Francis Dep. at 34]

61. However, some Board members felt that a consensus formed during the April 4,

2008 Executive Session in favor of adopting the proposal set forth in the transfer resolution.
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[Hearing Tr., Vol. 111, p. 139 (Coflart); Hearing Tr., Vol. 111, p. 24 (Richards); Defendant's Ex.

S-2, Stafford Dep., pp. 39, 41; Ilearing Tr., Vol. 111, p. 126 (Renner)]

62. Board member Lisa Stafford testified that a straw vote was taken on the transfer

resolution during the April 4 Executive Session. [Defendant's Ex. S-2, Stafford Dep., pp. 39, 40].

She defined "straw vote" as "a means of seeing if the proposal is going to be able to pass out in

the full vote." The result of the straw vote on the transfer resolution was the same in the

Executive Session as it was in the open nreeting later. [Defendant's Ex. S-2, Stafford Dep., pp.

39, 40]

63. Board member Marie Collart testified that there was a "straw poll" regarding the

transfer resolution during executive session, and "it was clear that the majority were in favor of

it." [14earing Tr., Vol. 111, p. 139 (Collart)]

64. Executive Director Renner confirmed that "during the Executive Session there

was an attempt to get an understanding as to whether or not the majority [sic] those Board

members felt taking aggressive action was something they should do." He further testified that

he believed "that there were one or more of the Board members [who] inquired as to whether any

of the others would be willing to support that action or not, and there was no votes taken. But I

think there was an effort by some to find - try and figure out if they are totally out on a limb with

this or other Board members were of like mind." [Hearing Tr., Vol. III, p. 126 (Renner)]

65. Board men.ber Mary Ellen Wewers recalled that, during the Executive Session,

she was asked to state whether she would be for or against the transfer resolution. In fact,

everyone in the room was asked to state whether they would bc for or against the resolution.

This question came towards the end of the Executive Session. She recalled Ms. Stafford was
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opposed to the transfer motion. Board menibers Richards, Collart, and Wise expressed more.

uncertainty than opposition. [Defendant's Ex. T, Wewers Dep. Pp. 63-66)

66. Ms. Jagers had a written version of the transfer motion that she read to the Board

members in exccutive session. [Hearing Tr., Vol. lll, p. 137 (Collart)]

67. After discussh g the details of the proposed transfer in executive session, Ms.

Jagers, Mr. Francis, and Dr. Crane worked on the wording of the transfer motion during a break

but before resuming the open portion of the meet'ing. [Hearing Tr., Vol. III, p. 26 (12ichards);

Defendant Ex. U, Jagers Dep., p. 11.0-111; liearing Tr., Vol. T, p. 126, 127 (Crane); Hearing Tr.,

Vol. l, p. 165 (Francis); Defendant's Ex. S-2, Stafford Dep., p. 49)

68. Executive Director Re mer spoke on the telephone with Legacy's COO, David

Dobbins, between the end of the executive session and the retum to the open meeting. The

phone call was initiated by Mr. Renner, who "alert[ed] Mr. Dobbins to the job stiniulus proposal

at the State of Ohio and that there had been a consideration of trying to determine if there were

outside tobacco control entities who would be willing to operate a tobacco control program in the

State of Ohio if a grant were made to them." [Hearing Tr., Vol. II, pp. 131, 132, 174, 175] Mr.

Renner also "inquired as to whether AFL [L.egaey] might be such an entity that would be willing

to commit programming for the citizens of the State of Ohio." [Id., p. 175]

69. Before the Board went back into Open Session on April 4, Executive Director

Remier had the Foundation's communications director send out a niedia advisory indicating that

the Board would be liolding a press conference immediately after the meeting. [Hearing Tr.,

Vol. II, p. 133 (Renner)]

70. After concluding the executive session, the Trustees returned to the regular, open,

session of their meeting. A resolution was offered and adopted seeking the appointment of
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special legal counsel to represent the Foundation in deterniining the legality of the State's effort

to take the Endowment Fund monies. [Pl. Ex. 1, pg. 2] [Hearing Tr., Vol. I, at 94-95 (Crane)]

71. The discussion regarding the "special counsel motion" lasted for a period of 2-10

minutcs, according to different sources. Per Dr. Rummel, the one paragraph summary of that

discussion, which is in the Minutes, is an accurate reflection of the extent of the discussion.

Based upon his independent memory, Dr. Rummel does not recall any additional discussion in

open session. [Hearing Tr., Vol. 111, p. 131 (Collart); Defeiidant's Ex. V, Rummel Dep., p.43-44;

Defendant's Ex. X, Renner Dep., p. 135; Defendant's Ex. I., p. 2]

72. The "special counsel motion" went as follows: Mr. Ingram made the motion to

ask the Ohio Attorney General to appoint special legal counsel to represent the Ohio Tobacco

Use Prevention Foundation to utilizc the Foundation endowment dollars as intended in Ohio

R.C. 183. The motion was seconded. Senator Miller made a few remarks comparing the

Foundation's situation to past situations when funding directed to the Foundation was diverted to

different purposes, and a vote was taken. 'hhe "special counsel" resolution was adopted 13-1.

[Defendant's Ex. 1, p. 2]

73. Then a resolution was proposed and adopted "to authorize tite transfer of

$190,000,000 from the'1'obacco Use Prevention and Control Foundation endowment fund to one

or all of three organizations equally: Campaign for Tobacco Free Kids, American Legacy

Foandation, Ohio Hospital Association for Healthy Conimunities Fouiidation, to catry out the

niission of the Ohio Tobacco Prevention Foundation and fnlfill the board's fiduciary duties. In

addition, to authorize the Executive Director, Michael Renner, to do all things necessary and

prudent to carry out the ttansfer...." [Pl. Ex. 1, pg. 3] [Hearing Tr., Vol. 1, at 179 (Francis)]

[Hearing'l'r., Vol. 1, at 96 (Crane)]
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74. The process for contracting for the transfer set forth in this resolution was

consistent with the Board's regular practice, since the inception of the Foundation, to authorize

Executive Director Renner to negotiate and execute contracts with Board-approved recipieuts in

Board-approved amounts. [Hearing Tr., Vol. 11, at 104 (Renner)]

75. The Minutes of the April 4, 2008 meeting reflect that the Board voted on the

transfer resolution without further discussion. It was stated as follows: Ms. Jagers then made a

motion to authorize the transfer of $190,000,000 from the Tobacco Use Prevention and Control

Foundation endowment fund to one or all of three organizations equally; Canipaign for Tobacco

Free Kids, American ALF Foundation, Ohio Hospital Association for Health Conununities

Foundation, to carry out the mission of the Ohio Tobacco Prevention Foundation and fulfitl the

board's fiduciary duties. In addition, to authorize the Executive Director, Micbael Renner, to do

all things necessary and ptudent to carry out the transfer and to alter distribution if satisfactory

contractual agreenients catmot be reached witli one or more of the organizations. [Defendant's

Ex. 1, p, 3]

VI. The Alleped Contract Between The Foundation And I.,egacV

76. Following the April 4 Board neeting, Mr. Renner, with the assistance of his staff,

contacted all three organizations ident.ifred by the Trustees as acceptable recipients of up to $190

million from the Endowment Fund. Legacy was the only one of the three organizations that was

able to respond within the Foundation's time frame and was Nvilling to enter into a contract in

comiection with the transfer and agree to a restticted use of money from the Endowment Fund.

[Hearing "rr., Vol. II, at 67-68 (Renner)]

77. On April 8, 2008, Mr. Renner, pursuant to thc purported authority granted to him

by the April 4 resolution, executed a putported contract on belialf of the Foundation with Legacy

19

APPX 79



whereby, in return for the Foundation's agreement to transfer $190 million ftom the Endowment

Fund to Legacy, Legacy committed to use those funds to undertake a number of new

rasponsibilities in comiection with smoking cessation and prevention programs for the benefit of

Ohioans (the "Legacy contract"). [Pi. Ex. 3] [Hearing Tr., Vol. II, at 68-69 (Renner)]

78. Under the Legacy contract, Legacy agreed to:

• "[F]ocus use of funds received from this grant upon Ohio populatioiu...."

• "[P]repare a plan to reduce tobacco use by Obioans, with emphasis on reduciag
the use of tobacco by youth, minority and regional populations, pregnant
women, and otliers who may be disproportionately affected by the use of
tobacco."

e °[C]arry out, or provide fnnding for private or public agencies to carry out,
research and programs related to tobacco use prevention and cessation."

e "[E]stablish an objective process to detertnine which research and program
proposals to fund"

79. Before Mr. Renner execttted the Legacy contract on behalf of the Foundation, he

had the contract itself reviewed by one of the "contract business lawyers" at the Attorney

Gcneral's office. That attorney "signed of#" on the contract. [Renner Dep. at 97-98]

80. The terms of the Legacy contract are consistent with the Foundation's mission

and strategic plan, [Crane Dep. at 46-47] [Hearing Tr., Vol. 1, at 102 (Crane)], and provide for

use of Endowment monies for thc satne purposes originally identified by the General Assembly

when the monies were appropriated and transferred into the Endowment Fund. [Renner Dep. at

108] [Crane Dep, at 47]

81. After the Foundation and Legacy executed the Legacy con.tract, Mr. Renner, on

April 8, 2008, clelivered a ietter on belialf of the Fourdation to the Treasurer, instructing the

Treasurer to disburse and transfer $190 million of the Endowment Fund to Legacy. Mr.
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Remter's action was performed as authorized by the alleged April 4 resolution. [Pl. Ex. 4]

[Renner Dep. at 94-95] [Hearing Tr., Vol. II, at 73 (Renner)] [Hearing Tr., Vol. I, at 101 (Crane)]

82. S.B. 192, a bill initially relating to plumbing inspections, was amended on

April 8, 2008 to add new language purporting to liquidate the Endowment Fund and transfer all

but $40 million of its funds to a new "Jobs Fund," which was part of the Stimulus Proposal.

S.B. 192, as amended, was swiftly passed by both houses of the General Assembly and signed

into law later that same day.

83. After the Legacy contract was purportedly executed, and by no later than 2:33 pm

on April 8, 2008, the Treasurer had received the Foundation's instructions to disburse $190

inillion to Legacy. This occurred before Aniendcd S.B. 192 was signed by Govenror Strickland

and becaine law. [Pt. Bx. 7, Treasurer's Admission No. 2] [Pl. Ex. 8, State's Admission No. 3]

[Hearing Tr., Vol. 11, at 71-73 (Renner)]

84. The Treasurer did not immediately disburse and transfer the fimds from the

Endowment Fund to Legacy as instructed by the Foundation. [Hearing Tr., Vol. 11, at 105

(Renner)]

85. 'fhe applicable portions of Amended S.B. 192 were subsequently repealed by

House Bill 544 ("H.B. 544") on May 6, 2008. The State Defendants maintain that those repealed

portions of Amended S.B. 192 have no legal effect. [Hearing Tr., Vol. III, at 151-52]

VII. The State Threatens And Then Adopts Let islation Terininatina The F.xistence Of
The Foundation

86. On April 9, 2008, the Foundation coinrnenced this action, seeking a declaration

that Sections 3 and 4 of Amended S.B. 192 were invalid and unenforccable and seeking to enjoin

the Treasurer from transferring the monies in the );ndowinent Fund to the "Jobs Fund."
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[Original Complaint] This Court entered a frceze order on April 10, 2008 to maintain the status

gua and protect the Endowment Fund until it could hold a preliminary injurtction hearing.

87. On April 10, 2008, the State of Ohio and then Ohio Attorney General Marc Dann

intervened as Defcndants. [Pl. Ex. 23] After April 10, 2008 but prior to April 15, 2008,

Attomey General Dann telephoned Mr. Renner and stated that unless the Foundation dismissed

this lawsuit or otherwise provided assurances that Legacy would not pursue its claims to the

monies in the Endowment Fund, the State would adopt legislation ternninating the existencc of

the Foundation. [Hearing Tr., Vol. 11, at 79-80, 84-85, 91-93 (Renner)]

88. During this same thne period, the Attorney General's office threatened the

possibility of personal lawsuits against the Trustees if they did not rescind the Legacy contract.

[Hearing Tr., Vol. 1, at 182-83 (Francis)] [Hearing Tr., Vol. II, at 96 (Renner)]

89. As a result, the Trustees held a special Board meeting on April 15, 2008, at which

they voted to rescind the April 4 resolution directing the Treasurer to transfer $190 million from

the Endowment Fund to Lcgacy and to hold the transfer in abeyance while this litigation

resolved Legacy's cntitlement to it. '1'he 'I'rustees took this action to show "good faith" in an

effort to head off legislative action terminating the existence of the Foundation. [Hearing Tr.,

Vol. I, at 182-84 (Francis)] [Hearing Tr., Vol. II, at 79-80, 96 (Renner)] The Board of Trustees,

however, did not take any action to rescind the Legacy contract itself at the April 15, 2008 Board

mecting. [Hearing Tr., Vol. II, at 77-80, 99-100 (Renner)]

90. On May 6, 2008, the General Assembly passed, and the Governor signed, H.B.

544, which abolishes the Foundation. H.B. 544 also seeks to liquidate the Endowment Fund and

to transfer all of its monies save $40 million to a newly created "Jobs Fund" in pursuance of the

Stimulus Proposal. See H.B. 554 (111. Ex. 9). Uncodified Section 4 of H.B. 544 provides:
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Section 4. Notwithstanding any provision of law to the contrary,
on the effective date of this section, the Treasurer of the State shall
liquidate the Tobacco Use Prevention and Control Foundation Endowment
Fund created by section 183.08 of the Revised Code in a prudent manner.
The Treasurer of State shall deposit into the state treasury to the credit of
the Tobacco Use Prevention Fund (Fund 5BXO), which is hereby created,
the lesser of $40 znillion or 14.8 per cent of the proceeds from the
liquidation. The Treasurer of State shall deposit the remaining proceeds
from liquidation into the state treasury to the credit of the Jobs Fund (Fund
5Z30), which is hereby created.

91. By virtue of the General Assembly's declaration that H.B. 544 is an "emergency"

measure, the bill, unless invalidated, became immediately effective upon the signature of

Governor Strickland on May 6, 2008. By its terms, it would deplete the Endowment Fund and

prevent $190 million of those funds from being transferred to Legacy. [Wewers Dep. at 26-27]

[Hearing Tr., Vol. 1, at 102-03 (Crane)]

VIII. Irreparable Harm, The Balance Of Harms1 And Tire Public Interest

92. Tobacco is a highly addictive drug. [Hearing Tr., Vol, 11, at 188 (Ilealton)] It is

extremely difficult to quit sinoking. The vast majority of people who quit smoking do not

succeed the first time; the average number of quit attempts is anywhere between 5, 8, and 11,

depending on. the study. Only about three percent of smokers are able to successfully quit cold

turkey. [Hearing Tr., Vol, II, at 188 (Healton)] More than 95% of people who try to quit

smoking on their own resume the addictive habit within one year. [Hearing Tr., Vol, I, at 77

(Crane)) [Hearing Tr., Vol. 11, at 187-88 (Healton)]

93. "[T]obacco use is ... the single most preventable cause of premature morbidity

[illness] and mortality [death]." [Wawers Dep. at 18-191 Tobacco use causes life-threatening

diseases, such as cancer, heart attacks, strokes, eniphysema, cluoiaic broiichitis, sudd-cn iiifarrt

death syndrome, and premature births. [Wewers Dep. at 18-19] (Hearing Tr., Vol, 1, at 72

(Crane)] Approximately 390,000 Ohioans currently suffer from tobacco-related disease in Ohio.
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[Hearing Tr., Vol. 11, at 204 (Healton)] Tobacco use causes between 18,000 to 20,000 premature

deaths in Ohio each year. [Hearing Tr., Vol. lI, at 203 (Healton)] [Hearing Tr., Vol. 1, at 71-72

(Crane)]

94, Two-thirds of adolescent smokers will go on to smoke their entire life. [Hearing

Tr., Vol. II, at 196 (Healton)]. And, one-half of those lifetitne smokers will die prematurely - an

average of 13 to 14 years early -- as a result of tobacco-induced disease. [Hearing "I'r., Vol. II, at

196-197 (Healton); Heaiing Tr., Vol. I, at 77 (Crane)]

95. Independent, peer-reviewed research demonstrates that tobacco control

expenditures are correlated with reduced youth smoking and increased cessation. [I-learing Tr.

Vol. II, at 195 (Healton)] During the existeirce of the Foundation, from 2000 through 2007, adult

smoking rates in Ohio dropped from about 26% to about 22%. Id, at 198. During the sacne

period, youth smoking rates in Ohio dropped froin about 33% to 20%. Id. at 196.

96. If a tobacco control program is eliminated or cut-back, there will be either an

inimediate increase in the smoking rate or the truncation of a pre-existing decline trend, followed

by an inerease. Id. at 204-205. A one percent increase in youtli smokers in Ohio wi1l result in

2,200 future premature deaths. A one percent increase in adult smokers in Ohio will result in

35,000 future premature deaths. Id. at 205-206.

97. 'I'he State has reasonable and equally effective altemative means of funding $230

million for the Stimulus Proposal and achieving the stated purposes of the Stimulus Proposal

without the need to divert monies from the Endowment Fund. [Hearing Tr., Vol. III, at 81.-86

(Proctor)] 1'he State could fund the $230 million portion of the Stimulus Proposal that H.B. 544

seeks to take froni the Endowment Fmsd by the issuance of general obligation bonds - the satne

method by which Governor Striekland proposed on February 6, 2008 to ftrnd $1.5 billion of the
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jobs stimulus package - without diverting any monics from the Endowment Fund [Hearing Tr.,

Vol. III, at 75-86 (Proctor)] [Plaintiff's Ex. 11, 12]

CONCLUSIONS OF LAW

IX. Jurisdiction

97. This Court has jurisdiction to declare the rights, status, and legal relations of the

parties. R.C. 2721.02. 'I'his Court also has jurisdiction to construe the conatitutional provisions,

slatutes, contracts and other documents at issue in this action. R.C. 2721.03 and 2721.04.

98. This Court has exelusive jurisdiction over Plaintiffs' clainis alleging

constitutionat violations. It is well settled that the Court of Claims has no jurisdiction over such

claims. Langford v, Ohio Dep't of Rehabilitation and Correction (10"' Dist., No. OIAP-580),

2001 Ohio 8870, at *4 ("the Court of Claims lacks jurisdiction to hear a claim to the extent that it

asserts constitutional violations"),

99. This Court also has jurisdiction over Plaintiffs' other claims for declaratory and

other injunctivc relief, because Plaintiffs do not seek money damages against the State in this

action. In Racing Cruild of Ohio v. Ohio State Racing Comm'n (1986), 28 Ohio St. 3d 317, 320,

the Ohio Supreme Court held: "Declaratory judgment actions were pennitted against state

agencies prior to the enactment of the Court of Claims Act.... Thus, there is no question that the

exclusive jurisdiction of the Court of Claims does not bar the courts of common pleas from

obtaining subject matter jurisdiction over declaratory judgment actions against the state." See

also R.C. 2743.02(A)(1) (Court of Claims Aet has "no applicability" to suits over which

common pleas courts had jurisdiction prior to Act's enactinent).

100. T'he cases cited by the State in opposition to this Court's jurisdiction are

inapplicable because, unlike the Plaintiffs in this action, the plaintiffs in the cases cited by the
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State actually sought money damages against the State. See Cristino v. Ohio Bureau of YVorlrers'

Compensation (2008), 118 Ohio St. 3d 151 (plaintiffs sought full legal restitution - a"lump-sutn

payment" - from the State); Parker v. Giant Eagle, Inc., (7"' Dist., No. 01 C.A. 174), 2062 Ohio

5212 (plaintiff sought "monetary damages" &om the State, which would be paid from "tbe

state's treasury"); Great-West Life & Annuity bis. Co. v. Knudson (2002), 534 U.S. 204, 221

(petitioners sougbt "the imposition of personal liability on respondents for a contractual

obligation to pay money").

101. However, this Court has a duty to decide constitutional issues only when

absolutely ttecessaty. Cramer v. Auglaize Acres (2007), 113 Ohio St. 3d 266 ** V. See also

Smith v. Leis, 106 Ohio St3d 309. Additionally, "[n]o caurt should *** indulge the

constitutional issue if the litigant is entitled to relief upon other grounds." Burt Realty Corp. v.

Columbus (1970), 21 Ohio St.2d 265, 269. Greenhills Home Otivners Corp. v. Greenhills (1966),

5 Ohio St.2d 207.

X. Standine

102. "The essence of the doctrine of standing is whether the party seeking relief has

'alleged such a personal stake in the outcome of the controversy as to assure that concrete

adverseness which sbarpens the presentation of issues upon which the court so largely depends

for illumination.'" Racing Guild of Ohio v. Ohio State Racing Comrn'n (1986), 28 Ohio St. 3d

317, 321. See also State ex rel. Dallman r. Court of Cornmon Pleas, Franklin Cty. (1973), 35

Ohio St. 2d 176, 178-79 ("the question of standing depends upon whether the party has alleged

such a`persottal stake in the outcome of the controversy,' as to ensure that `the dispute sought to

be adjudicated will be presente(i in an adversary context and in a form historically viewed as

capable of judicial resolution"') (internal citations omitted). If a party can show
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"damage ... different in character from that sustained by the public generally," the party has

standing to challenge the constitutionality of the statute. State ex rel. Masterson v. Ohio State

Racing Comm'n (1954), 162 Ohio St. 366, 368.

103. The Attorney General lias exclusivc standing to determine the existerce of a

charitable trust and to enforce the performance of any charitable trust, except for those persons

that have a special interest that is separate and distinct from that of the general public. R.C.

109,24. Kemper v. Trustees of Lane Seminary (1848), 17 Ohio 293. See also Restatement of

Law 2"d, Trusts, § 391, comment c; Brown v. Battelle Memorial Inst. (10`h Dist., Dec. 28, 1973),

No. 73 AP-233, 1978 Ohio App. LEXIS 1923, *6,

104. In Plant v. Upper Valley Medical Center (2"d Dist., Apr. 19, 1996), No. 95-CA-

52, 1996 Ohio App. LEXIS 1529, *8, the court held that a party may not maintain an action

simply because he/she is a coneerned citizen taken from the public at large. Where the plaintiff

has no greater interest than any other taxpayer or coneerned citizen, that party is not entitled to

maintain an action to enforce a charitable trust. Where the party is not mentioned in the

documeni creating the charitable trust as an actual or selected beneficiary, the party is at best a

probable beneficiary and does not have standing to enforce the tivst,

105. Here, the individual Plaintiffs are mentioned in the class of beneficiaries, as they

are Ohio smokers affected by the use of tobacco wlw axe sceking help to quit.

106. Each of the individual Plaintiffs has staiiding to prosecute this action. Each has a

personal stake in the existing controversy and has a special right and interest in the monies

coenprising ttie Endowment Fund, to ensure that those funds continue to be used for tobacco

control, prevention, and cessation purposes in Ohio. These special rights and interests are

distinct from those of the gencral public.
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107. Legacy has standing and a right to intervene in this action pursuant to R.C.

2721.12(A), which provides that where, as here, an action for declaratory judgment is filed, "all

persons who have or claim any interest that would be affected by the declaration shall be made

parties to the action or proceeding." Legacy also has standing to bring its claims in this case

because, in view of Legacy's purported contract to receive $190 tnillion from the Endowment

Fund, Legacy has a personal stake in the outcome of this controversy sufficient to assure

"concrete adverseness" between the parties. Unless invalidated, H.B. 544 adversely affecis

Legacy's interest in the Endowment Fund.

108. Plaintiffs Miller and Weiiun.ann, as members of the special class of beneficiaries

of the Endowment Fund, also have standing in this action to seek to pratect the res of that Trust

for its intended purposes. The Attorney General's failure to take action to protect the Trust, and

its adoption of a litigation posture directly adverse to the enforcement and administration of the

Trust, permits these individual Plauttiffs to bring this action.

109. Where "the attorney general, as parens patriae, has abandoned ... possible rights

of the beneficiary of the trust," then beneficiaries of a charitable ttvst can bring suit in defense of

those rights, even if they are not speeifrcally named in the trust document. Kapiolani Park

Preservation Society v. City and County of Honolulu, 751 P.2d 1022, 1024 (FTawaii 1988).

Furthermore, "where ... the attorney general as parens patriae, has actively joined in supporting

the al(eged breach of trust, the citizens of th[e] State would be left without protection, or a

remedy, unless ... membcrs of the public, as beneficiaries of the trust, have standing to bring the

ma.tter to the attention of the court." Id. at 1025. Here, the Ohio Attorney General intervened in

this case as a party adverse to the Trustees and the Foundation, and requested the Court to permit

the dissipation of the Endowment Fund, the trust corpus.
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110. Thus, as in Kapiolani, denying standing to the individual Plaintiffs in this action

would permit the State, "with the concurrence of the attorney general ... to dispose ... of all, or

parts of, the trust ... as it chose, without the citizens of the ... State having any recourse to the

courts. Such a result is contrary to all principles of equity and shocking to the conscience of the

court." Id. Because the Attoniey General has failed to seek to protect or otherwise enforce the

Trust, is directly adverse to the individual Plaintiffs, and is representing parties with interests

adverse to those of Ohio tobacco users and the other intended beneficiaries of the Endowment

Trust, the individual Plaintiffs worild lack adequate legal recourse and would have no one to

represent the interests of the Trust's beneficiaries unless they are permitted to prosecute this

action.

111. The State's reliance upon the Attorney General's power under R.C. 109.24 to

enforce charitable trusts, and upon State ex rel. Lee v. Montgamnery, 88 Ohio St. 3d 233 (2000),

and Plant v. Upper Valley Medical Center, Inc., 1996 WL 185341 (Ohio App. 1996), is

misplaced becausc neither R.C. 109.24 nor the cases cited by the State preclude standing by

menibers of the class of beneficiaries of a charitable trust where, as here, the Attorney General

has aot only abandoned the rights of those benefeiaries, but also is taking positions directly

adverse to their rights.

q

112, Here, Plaintiffs Miller and Weimnann, as smokers who have used the programs to

t, have a special interest separate and distinct from that of the general public, as well as a

special interest in the enforoement of the trust. See Restatement of the Law of Tiusts 2d 278,

§391.
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XI. Preliminaw Iniunction Standards

113. "The purpose of a preliminary injunction is to preserve the status quo of the

parties pending final adjudication of the case upon the merits." Yudin v. Knight Indus. Corp.,

109 Ohio App. 3d 437, 439 (1996).

114. Couits consider four factors in deterniining whether to issue a preliminary

injunction: (1) whcther the plaintiff has shown a strong or substantial likelihood or probability

of success on the nierits; (2) whether tlte plaintiff has shown that irreparable injury wili result if

the preliminary injunction is not granted; (3) whether issuance of a preliminary injunction would

cause substantial harm to others; and (4) whether a preliminary injunction would serve the pnblic

interest. Penzone v. Koster, 2008 WL 256547, ¶ 9 (Ohio App. 10th I?ist. 2008).

XII. There is Not a Likelihood of Success on the Merits on Leaacy's Claim of
Impaie ment of Contracts. "1 he heeacv Contract is not Valid and Enforceable.

A. Law Against Impaircnent of Contracts

115. The Constitution of both the State of Ohio and the United States of America

protect against statutes that impair the obligation of contracts. U.S. Constitution Art. I, §10;

Ohio Constitution, Art. 11, §28.

116. The Ohio Constitutional prohibition against laws impairing the obligaflons of

contiacts is co-extensive with that of the Unitcd States Constitution. Westfield Ins. Co. v. Galatis

(2003), 100 Ohio St. 3d 216, ¶10.

117. The test for determining whether a statute violates the contract clause of the Ohio

or United States Constitutions has the same three components: "whether there is a contractual

reiationsiiip, whether a change in iaw impairs that contractual relationship, and whether the

impairment is substairtial." State ex ret Horvath v. State T"eachers Ret. Bd. (1988), 83 Ohio St.

3d 67.
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The "obligations of a eontract are impaired by a law which renders them invalid, or

releases or extinguishes them." Home Building & Loan Ass'n v. Blaisdell (1934), 290 U.S. 398,

431.

118. Plaintiffs liave failed to establish that they are substantially likely to prevail on the

merits of: the existence of a binding contractual relationship between Legacy and the Board; the

claim that H.B. 544 impairs that relationship; or that any impairment is substantial.

119. Legacy cannot demonstrate a likelihood of success on the merit.s of its impairment

of contract clainr for several reasons. First, H.B. 544 does not substantially impair any rights that

Legacy has under the purported agreement because it is not a valid contract. Second, the Board's

action allegedly authorizing the purported agreement is invalid because it was made in violation

of the Open Meetings Act. Third, the Board's atlempts to delegate its statutory authority were

unlawful. Fourth, the puiyorted agreement was never approved or ratified by the Board, as

required by Ohio law.

B. The Agreement Is Not Invalidated By A Lack of Consideration. The
Element of Consideration Is Present In the Purported Agreement.

120. The elements of a contract include the following: an offer, an acceptance,

contractual capacity, consideration (the bargained-for legal benefit or detriment), a manifestation

of mutual assent, and legality of object and of consideration. Lake Land Emp. Group ofAkron,

LLC v. Colurnber, 101 Ohio St. 3d 242, 2004 Ohio 786,

121. The Legacy contract contains bargained-for tnutual promises by Legacy and the

Foundation and is supported by valuable consideration. It is a"well-established principle of

contract law" that "the law will not enter into an inquiry as to the adequacy of the consideration,

but will leave the parties to be the sole judges of the benefits to be derived from their contracts."
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Colutnbus Medical F.yuipment Co. v. Watters, 13 Ohio App. 3d 149, 150 (10th Dist. 1983); See

also Great Anrerican Ins. Co. v. Colonial Ins. Co. of Cal., 1995 WL 705206, at *4 (Ohio App.

10th Dist. 1995) ('jw]hcre there is some consideration to support a contract, the courts will not

inquire into the adequacy of that consideration.").

122. Contrary to the State's argument and even assuming that this contract did not

confer a benefit on the Foundation, whieh it did, valid contract consideration does not require a

benefit to the Foundatioti. Rather, "[e]onsideration may consist of either a detriment to the

promisee or a benefit to the promisor," and such a detriment "may consist of some forbearance,

loss, or responsibility given, suffered, or under[aken by the promisee." Lake Land Employment

Group of Akron, LLC v. Columber, 101 Ohio St. 3d 242, 116 (2004) (citing Irwin v. Lombard

Univ., 56 Ohio St. 9, 19 (1897)) (empbasis added); Motorists Mut. Ins. C'o. v. Cotumbus Finance,

Ine., 168 Ohio App. 3d 691, 696 (10t1r Dist. 2006) (same). "Consideration may consist of ... a

return promise," and "[i]t matters not ... to whom [the consideration] goes. If it is bargained for

and given in exchange for the promise, the promise is not gratuitous," Restatement (Second) of

Contracts § 71, cmts, d, e(1981).

123. Under Ohio law, there is a difference between a contract supported by

consideration versus a gratuitous promise that imposes conditions upon a gift. Prendergast v.

Snoeberger (2003), 154 Ohio App. 3d 162; Carlisle v. T&R Excavating, Inc. (1997), 123 Ohio

App. 3d 277.

124. A gift is gratuitous and unenforceable when performance of the conditions by the

recipient will confer no benefit upon the promisor. Prendergast, supra. Carlisle, supra. See

also Varee v. Holzinger (1 I`h Dist., No. 2006-A-0072) 2007 Ohio 1924; Bob Tatone Ford, Inc. v.

Ford Motor Company, 140 F. Supp. 2d 817 (S.D. Ohio 2000).
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125. The Legacy contract is not merely a gratuitous promise by the Foundation, as the

State contends. Legacy provided valuable consideration for the $190 million contract with the

Foundation by promising to undertake significant new responsibilities:

•"Legacy shall focus use of funds received froni this grant upon Ohio
populations...."

• Legacy "shall prepare a plan to reduce tobacco use by Ohioans, with emphasis on
reducing the use of tobacco by youth, minority and regional populations, pregnant
women, and others who may be disproportionately affected by the use of tobacco."

• Legacy's "plan shall be consistent with the Strategic Plan of the [Ohio
Foundation]."

•"Legacy shall carry out, or provide funding for private or public agencies to cany
out, researclt and programs rclated to tobacco use prevention and cessatioii "

•"Legacy shall establish an objective process to detennine which research and
program proposals to fimd."

e Legacy shall "independently and objectively evaluate[ ] amually" all "research
and programs funded by Legacy."

126. It is well settled that a parly provides adequate cbntraot consideration when it

promises to use funds promised by the other party in a particular manner and to undertake new

responsibilities: For example, in Irwin v. Lotnbard Univ., 56 Ohio St. 9(1899) - a case the

Supreme Court recently cited with approval in Lake Land, supra - Gilpin signed a promissory

note promising to pay $1,000 in two years to Lombard University for the specific purpose of

desigciating a professorship. In return, the tlniversity agreed to designate the professorship as

Gilpin had directed, but Gilpin died before paying the $1,000. His estate refused the

University's claim to the $1,000, contending a lack of consideration. The Supreme Court

disagreed, finding adequate consideration. Id., 56 Ohio St. at 21-22.

127. Courts in other states deciditig this issue have reached the satne conclusion as the

Ohio Supreme Court in Irwin. See e.g., Nebraska iT'esleyan University v. Griswold's Bstate, 202
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N.W. 609, 616 (Neb. 1925) ("[w]hile in the case of a rnere promise to make a gift or donation to

a college subject to no condition and imposing no obligation upon the college with respect

thereto could not be enforced, we think that when, as in this case, the college is required to

perform eertain duties with respect to the specific fruxd, its acceptance thereof and reliance

thereon and proniise to carry out the wishes of the donor supply the consideration"); Furrnan

Univ. v. Waller, 117 S.F. 356, 362 (S.C. 1923).

128. The conditions imposed upon Legacy in the alleged contract are neitirer precatory

nor totally discretionary. Actual obligations are imposed.

129. The "gratuitous promise" eases cited by the State are not applicable, because none

of those cases involves a contract where, as here, a party, in a bargained-for excbange for the

other party's promise to transfer funds, made mutual promises to undertake new responsibilities

and obligations in connection with those funds. See e.g., Prendergast v. Snoeberger, 154 Ohio

App. 3d 162, ¶ 30 (2003) (no detriment to, or obligations undertaken by, the promisee); Carlisle

v. T & R Excavating Inc., 123 Ohio App. 3d 277, 284 (1997) (same); Maryland Nat'1 Bank v.

United Jewish Appeal hederatinn, 407 A,2d 1130 (Md. App. 1979) (no mutual promise of ncw

responsibilities by charitable institution in exchange for promisor's contribution pledge).

C. The Purported Agreenrent Does Not Fail Because It Is Illusory. The
Purported Agreement Is Not Illusory.

130, A contract is illusory only when, by its terms, the promisor retains an unlimited

right to determine the nature or extent of his performance. Century 21 Am. Landmark, Inc. v.

McIntyre (1980), 68 Ohio App. 2d 126. See also Imhrogno v. MIMRx.com, Iric. (10`h Dist., No.

03Ar-345), 2003 i)hio 6108. An appareiit proriiise whuch according t^, its terms makes

performanee optional with the promisor is in fact no promise, although it is often called an
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illusory promise. Andreoli v. Brown (1972), 35 Ohio App. 2d 53, 55, quoting Restatement,

Contracts, Section 2(1925), paragraph (b) of the Comment.

131. "Where the parties, following negotiations, make mutual promises which

thereafter are integrated into an unambiguous written contract, duty signed by them, courts will

give effect to the parties' expressed intentions." Aulttnan Hospital A.rs'n v. Ilospital Care Corp.,

(1989), 46 Ohio St. 3d 51, 53.

132. Legacy made a mutaal promise aud committed to undettake a multitude of new

responsibilities with specific restrictions imposed by the Foundation. Legacy does not have

unlimited discretion in the spending of the funds. For example, Legacy promised to use the

funds to carry out or fund "tobacco use prevention and cessation" programs and research. Under

the contract, Legacy has no discretion to use the funds for citizens of other states where it is

unrelated to a benefit to Ohioans. Furthermore, in the agreement, Legacy committed to prepare a

strategic plan that was caisistent with the Foundation's plan, with an emphasis on "youth,

mh ority, and regional populations, [and] pregnant women." Legacy has no discretion to ignore

these requirements and tSus does not have unlimited discretion to deterntine its own performance

under the contract.

133. Accordingly, the purported agreement is not illusory.

D. The Resolution Purportedly Authorizing the Transfer Agreement was Made
in Violation of the Open Meetings Act.

134. The Fotmdation was a "public body" subject to the Open Meetings Ae.t.

R.C.121.22(B)(1)(a).

135. A meeting which has a set time and place is a prearranged meeting. State ex rel

Plain Dealer Publishing Co. v. Barnes (1988), 38 Ohio St. 3d 165, 167.
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136. The executive session on April 4, 2008 was a prearranged meeting of the Board.

137. The Open Meetings Act requires "public officials to take official action and to

conduct all deliberations upon official business only in open meetings unless the subject matter is

specifically excepted by law." R.C. 121.22(G). Under thc Open Meetings Act, public bodies

may ettter into a private "executive session" only for consideration of certain matters speci6catky

enumerated in the Act. R.C. 121.22(G). '1'lrese enumerated matters include:

(1) To consider the appointment, employment, dismissal, discipline,

promotion, demotion, or compensation of a public employee or official, or the investigation of

charges or complaints against a public employee, official, licensee, or regulated individual,

unless the public employee, official, licensee, or regulated individual requests a public hearing.

***

(2) To considcr the purchase of propetty for public purposes, or for the sale of

property at competiflve bidding, if premature disclosure of information would give an tmfair

competitive or bargaining advantage to a person whose personal, private interest is adverse to the

general public interest. * * *

(3) Conferences with an attorney for the public body concerning disputes

involving the public body that are the subject of pending or imminent court action;

(4) Preparing for, conducting, or reviewing negotiations or bargaining

sessions with public entployees concerning their compensation or other terms and conditions of

their employment;

(5) Matters reqtiired to be kept confidential by federal law or regulations or

state statutes;
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(6) Details relative to the security arrangements and emergency response

protocols for a public body or public office, if disclosure of the matters discussed could

reasonably be expected to jeopardize the security of the public body or public office;

(7) hi the case of a county hospital operated pursuant to Chapter 339 of the

Revised Code, a joint township hospital operated pursuant to Chapter 513 of the Revised Code,

or a municipal hospital operated pursuant to Chapter 749 of the Revised Code, to consider trade

secrets, as defined in section 1333.61 of the Revised Code.

138. "rhe Open Meetings Act provides that the "motion and vote to hold that executive

session shall state which one or more of the approved matters listed" in the Act are to be

considercd in the executive session. R.C. 121.22(G).

139. At the Foundation Board meeting on April 4, 2008, the Board did not specifically

state in its motion one of the approved matters for entering an executive session provided in the

Open Meetings Act.

140. "Deliberations include the weighing and cxaminiug of reasons for and against

action. " Springfield Local School Di.st. Bd. of Edn. v. Ohio Assn, of Pub1, School Empi., Local

530 (1995), 106 Ohio App. 3d 855, 864; Holeski v. Lawrence (1993), 85 Ohio App. 3d 834, 829,

citing Websters ThirdNew International Dictionary (1961), 596.

141. During the executive session, a majority of the members of the Board deliberated

regarding the foltowing: whether to transfer Foundation funds to a private entity; wliich entities

should be designated as possible recipients; the aanotmt of funds to be transferred; and whether to

authorize its Executive Director to carry out the transfer. None of these issues fit within an

exception to the Open Meetings Act and each issue was required to be discussed and decided in

open session.
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F. The Board's Discussions Did Not Fit S'Vithin the Open Meetings Exception
for the Discussion of Pending and Imminent Litigation With the Board's Attorney

142. A public body has the burden of proof in demonstrating that an exception to the

Open Meetings Act applied to its actions. State ex rel. Bond v. Montgomery (1989), 63 Ohio

App. 3d 728, citing State ex rel. National F3roadcasting Co, v. Cleveland (1988), 38 Ohio St. 3d

79.

143. Michael Renner, the Executive Director, was not the Board's attorncy. The other

Board members who happened to be attorneys also were not the 13oard's attorney. See Awadalla

v. Robinson Memorial Hospital (I1°' Dist., Jun. 5, 1992), Case No. 91-P-2385, 1992 Ohio App.

LEXIS 2838 *7 (the minutes of the meeting reflected that Stephen Colecchi was designated as

Senior Vice President; therefore, the evidence did not support an argument that he was serving as

the hospital's attorney).

144. In the instant c:ase, State ex rel. Leslie v. Ohio Housing Finc:nce Authority (2005),

105 Ohio St. 3d 261, is not applicable because that case involved communications between a

chief legal counsel for an agency and an attorney who worked under her supervision. Leslie

does not expressly or implicitly overrule Awadalla, supra. In fact, Leslie does not cite

Awadalla. Finally, Leslie, does not stand for the proposition that an Executive Director or Board

Member who liappens to be an attomey can serve as the attoniey for a Board for purposes of

discussing pending or imminent legal action in executive session.

145. No attorney for the Board was present at the Board meeting on April 4, 2008.

Thus, the Board did not go into executive session for the purpose of "Conferences with an

attorney for the publis body concerning disputes involving the pablic body that are the subject of

pending or imminent court action." R.C. 121.22(Cr)(3) (Emphasis added).
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146. No otlier exception to R.C. 121.22 applies to the executive session held on April

4,2008.

i47. Bvet if the Board properly went into executive session and discussed some topics

that may have qualified as discussions regarding imminent court action if the Board's attorney

had been present, the Board's discussions went beyond this subject niatter to basic policy

decisions facing the Board, and, these topics were improperly discussed in execntive session,

rather than in open session. This is a violation of the Open Meetings Act.

148. The Open Meetings violation invalidates the Board's resolution purpoiting to

authorize the transfer of $190 mil lion, and thus invalidates the purported agreement.

149. T'lte Open Meetings Act provides that "A resolution, rule, or formal action

adopted in an open meeting that results from deliberations in a meeting not open to the public is

invalid unless the deliberations were for a purpose specifically authorized in division (G) ... and

conducted at an executive session held in coinpliance with this section." R.C. 121.22(H),

150. 'rhe fact that a resolution is adopted in a public meeting does not cure the

violation of the Open Meetiug Act that occurs when that resolution results from deliberations

that occurred during Executive Session. See 7he Wheeling Corp. v. Columbus & Ohio River RR

Co. (2001), 147 Ohio App. 3d 460, 475. See also Gannett v. Satellite Information Network Inc.,

v. Chillicothe Bd. of Edn, (1988), 41 Ohio App. 3d 218, 221..

151. Where a resolution is adopted immediately subsequent to an executive session at

which the niatter in question was discussed at length, and the resolution was revised during

executive session, a violation of the open meetings act has occurred. The Wheeling Corp, supra,

at 475-476. See also Mansfeld City Council v. Richland City Council (5"' Dist., Dec. 24, 2003),

No. 03 CA 55, 2003 Ohio App. LEXIS 6654 (council violated the Open Meetings Act by
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discussing pending or imminent legal action with its attorney and deciding during that executive

session to issue a press release that no action was going to be taken).

152. Absent the transfer resolution, whicli is invalid as a result of the Open Meetings

Act violation, Mr. Renner lacked autliority to enter into the agreement with Legacy.

153. Furtliermore, the Board never ratified or approved the agreement witlt Legacy. In

fact, the Board actually took steps to rescind it, to the extent that it withdrew the $190 million

transfer request.

154. The Ohio Departnient of Health has navcr ratified or approved the purported

agrecinent between the Foundation and Legacy. The Ohio Departmeit of Health sent a letter to

rescind the purported agreement. [Defendant's Ex. F]

155. Legacy cannot assert an impairment of contract claim based upon a purported

agreement that is invalid because its only authorization resulted from discussions in closed

session in violation of the Open Meetings Act.

F. Equitable Estoppel Does Not Apply to Prevent Defendants From Asserting
the Board's Open Meetings Violation

156. A prima facie case for equitable estoppel requires a plaintiff to prove four

elements: (1) that the defendant made a factual nlisrepresentation; (2) that it is misleading; (3)

that it ittduees actual reliance which is reasonable and in good faith; and (4) that reliance causes

detrnttent to the relying party. Doe v. Blue Cross/Blue Shield of Ohio (1992), 79 Ohio App. 3d

369,379.

157. In the instant case, Plaintiffs cannot point to a factual misrepresentation that was

made by the Attorney General's office, nor reasonable reliance upon that misrepresentation.

158. The cases in which a court has held that a public body cannot assert its own

violation of the Open Meetings Act in order to change its earlier decisions to the detrimcnt of
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third parties are distinguishable from the instant case. First, this is not a case in which the Board

metnbers who participated in a meeting are attempting to invalidate their own actions. The

YYheeling Corp. v. C&O River RR Co., supra, at 478, distinguishittg Jones v. Brookfield Twp.

T'rustees (12's Dist., Jun. 30, 1995), No. 92-T-4692, 1995 Ohio App. LEXIS 2805, as a case that

"involved board members attempting to invalidate their owtr actions." In the case sub judice,

Defendants are state elected officials and thc Director of the Ohio Department of Ifealth. The

State Treasurer and the Director of the Ohio Department of Health have no connection to the

Board's conduct at its meeting. Neither the Attorney General nor the State of Ohio have a

connection to the Board's conduct either.

159. The equitable considerations at issue are not equivalent to those present in

Roberto v, Brown County General I^foepital (12th Dist., Feb. 8, 1988), No, CA87-06-009, 1988

Ohio App. LEXIS 372. In Roberto, a hospital attempted to invalidate an employnient agreement

upon which an employee had relied for five years. There is no such long-term reliance here.

160. Under Ohio law, anyone has standing to assert a violation of the Opett Meetings

Act. This includes members of State Boards and Commissions, as well as state officials. See

State ex rel. Mason v. SERB (1999), 133 Obio App. 3d 213.

161. The Court concludes the Defcndants in this action have standing to assert a

violation of the Open Meetings Act. Furfhermore, the doctrine of equitable estoppel does not

apply to the facts of the instant case.

G. The Purported Agreentent Between Legacy and the Board is Invalid Because
the Board Unlawfully Delegated its Statutory Authority

162. Government entities may delegate ministerial duties, but they ca..not delegate

statutory duties that require judgment and judicial discretion, absent statutory authority. CB

7'ransp., Inc_ v. Butler Cty. Bd. of Retardation (1979), 60 Ohio Misc. 71.
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163. The Foundation was not permitted to delegate statutory duties that required

judgment and discretion, absent express statutory authority. CB 7'ransp., Inc., supra, at 62.

164. Througli its purported agreement with Legaay, the Foundation unlawfully

delegated statutory duties requiring judgment and discretion to Legacy.

165. Fornter R.C. 183.07, as it was in effect on April 8, 2008, provided that the

Foundation "shall prepare a plan to reduce tobacco use by Ohioans, with an enipbasis on

reducing the use of tobacco by youth, minority and regional populations, pregnant woinen, and

others who may be disproportionately affected by the use of tobacco," The language of this

statute subjected the Foundation to a mandatory duty, thereby requiring judgment and discretion.

Nothing in Chapter 183 of the Revised Code permits the Foundation to delegate this function to

Legacy or any other organization. The purported Agreement unlawfnlly delegated to Legacy the

duty to prepare a plau to reduce tobacco use by Ohioans, as provided in former R.C. 183.07.

166. Former R.C. 183.07 further provided that the Foundation "shall establish an

objective process to detetmine which research and program proposals to fund." As such, this

language subjected the Foundation to a mandatory duty, requiring judgment and discretion. No

part of Revised Code Chapter 183 permitted the Foundation to delegate this function to Legacy

or anyone else.

167. "3'he purported Agreement unlawfully delegates to Legacy the mandatory and

discretionary duty to establish an objective process to determine which research and program

proposals to fund, as provided in former R.C. 183.07. Thus, without such authority to delegate,

the Foundation had no authority to enter into the Agreenient and the Agreement is thereby void,

H. The Agreentent is Invaiid Because it Was Executed by the Board's Executive
Director Without RatiCication by the Board.
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168. When an executive director enters into an agreement on behalf of a state entity,

the agreement is rendered voidable. Monarch Const. Co. v. Ohio School Facilities Co+nm'n

(2002), 150 Ohio App. 3d 134.

169. In State of Ohio v. Exec'r of Buttles (1854), 3 Ohio St. 309 the Ohio Supreme

Court found that "any contract that an individual, or body corporate or politic, may lawfully

make, they may lawfulty ratify and adopt, when made in their name witlwut authority; and when

adopted, it has its effect from the time it was made, and the saine effect as though no agent had

intervened," Buttles at 322-323.

170. When agents of the State exceed their authority in entering into a contract, the

State has the option to eitltcr ratify the contract or to repudiate it. State of Ohio v. Buttles (1854),

3 Ohio St. 309.

171. Here, Michael Retuier, as the Executive Director, lacked authority to enter itito

the Agreement witlt Legacy on behalf of the Board without ratification and the Foundation never

ratified the purpoi#ed contract. As a result, the Agreement is rendered voidable_ Because the

Agreement was voidable, it could be rescinded. Additionaliy, becauso the Agreement was

voidable, H.B. 544 does not substantially impair the alleged agreement.

I72. The Foundation rescinded the portion of its earlier resolution which had

autliorized the transfer of $190 million to Legacy via a motion made at the special meeting held

on April 15, 2008. See Defendants' Exhibit E.

173. Ohio Department of Health, as successor to the Poundalion, also sent a letter on

May 6, 2008, attempting ta rescind the purpoEted Agreement with Legacy. See Department of

Health's Exhibit A.
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174, Because the purported Agreement is void and unenforceable, no unconstitutional

impairment of eontract claim with Legacy results from H.B. 544.

b The Agreement is Invalid Because it Did Not Meet State Requirements for
Grant Agreements

175. Oluo law sets specific requirements for disbursement of money totaling $25,000

or more "for the provision of services for the primary benefit of individuals or the public and not

for the primary benefit of a govesnmental entity." R.C. 9.231(A)(1).

176. The Agreement with Legacy constitutes an agreement "for the provision of

services for the primary benefit of individuals or the public and not for the primary benefit of a

governmental entity" as provided in R.C. 9.231(A)(1).

177. A govermnental entity which enters into an agreement defined in R.C. 9.231 must

enter into a written contract ihat includes certain requirements and conditions. R.C. y.231(A)(1).

178. A written contract covered by R.C. 9.231 must set forth certain tetms inoluding,

but not limited to: the minimum percentage of money that is to be expended on the recipient's

direct costs; the records that a recipient must maintain to docuinent direct costs; and permissible

dispositions of money received by a recipient in excass of the contract payment earned, if the

excess is not to be repaid to the govemmental entity. R.C. 9.232.

179. 'fhe Agreement with Legacy does not include the terms required by R.C. 9.232,

and it is therefore invalid. Because the Agreement is invalid, the contract is not binding and

H.B. 544 does not create an unconstitutional itnpairment of contact with respect to Legaey.

Fifth, tlie puaported agreement lacks consideration and is illusory. And lastly, the purported

agreement is invalid because it fails to comply witlz Ohio R.C. 9.231.
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XIII. Plaintiffs Have A Substantial Likelihood Of Success On The Merits On the Issue of
Vested Trust Riehts

A. The Povvers of the General Assembly and the Creation of the Fund at Issue

180. Thc Master Settlement Agreement did not limit the purposes for which Ohio

could use the funds provided. While other states enacted constitutional provisions to limit the

purposes for wluch their Master Setttentent Funds could be expended (eg: Oklahoma, Idaho),

Ohio did not similarly limit the future expenditure of its funds.

181. The fund at issue, the Endowment Fund, was created by the General Assembly

through the enactment of Revised Code Chapter 183 via S.B.192 in the year 2000. See

Defendant's Exhibit G, 148 Ohio Larv.r 10767-10805.

182. The Master Settlement Agreement funds were deposited upon receipt into "the

state treasury to the credit of the tobacco master settlement agreement fund." The funds were

then allocated to other funds pursuant to a formula created by the General Assembly. See

Fortner R.C. 183.02, Defendant's Exhibit G.

183. Even in the initial statutory altocation of the Master Settlement Agreement funds,

there were funds allocated to purposes other than tobacco cessation, including law enforcement

improvements, school facilities, public health, biomedical research and technology, and

education technology. See Former R.C. 183.02(A)-(I).

184. A portion of the Master Settlement Agreement funds was allocated to the Tobacco

Use Prevention and Cessation 'I'rust Fund, created by former R.C. 183.03, wliicla provided tltat

"Che Tobacco tJse Prevention and Cessation Trust Fund is hereby created in the state treasury.

Money credited to ihe fund shall be used as provided in Sections 183.04 to 183,110 of the Revised

Code.
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185. Former R.C. 183.08 created the Tobacco Use Prevention and Control Endowment

Fund, "which shall be in the custody of the treasnrer of state but shall not be a part of the state

treasury. The endowment fund shall consist of atnounts appropriated froni the Tobacco tJse

Prevention and Cessation Trust Fund, as well as grants and donations made to the Tobacco Use

Prevention and Control Foundation and investtnent earnings of the fund." The State Defendants

refer to this as a. "custodial account."

186. The legislative power granted to the General Assenibly is plenary and is not

limited to only those powers delegated by the Ohio Constitution, Art. II, §26. See also State ex

rel. Arfichaels v. Morse (1956), 165 Ohio St. 599, 603 ("the General Assembly may enaet any law

which is not prohibited by the Constitution").

187. Article II, section 22 places no limit on the authority of the General Assembly to

make appropriations. It provides in relevant part: "no money shall be drawn from the treasury,

except in pursuance of a specific appropriation, made by law." Thus, money may be drawn only

as duly appropriated by the General Assembly.

188, A General Assembly cannot limit the authority of a future General Assembly to

legislate.

189. In State ex rel. Hoeffler v, Gristvold (1930), 35 Ohio App. 354, 356, the Tenth

District Court of Appeals held "(t]he power of the Legislature to reappropriate is as broad as it is

to appropriate originally." The couti further determined that "[t]he fact that the money set apart

lrad, by the former Legislature, been itemized as to its distribution, was not compelling upon the

General Assembly in the act of reappropriation." Id.

190. Unlike the retirement systems at issue in In re Ford (1982), 3 Ohio App. 3d 416

and Jackson & fissoc. v. Public Empl. Retirement Sys. (I0`h Dist., No. 02AP-1218), 2003 Ohio
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7033, the Foundation's funds were appropriated to it from the general revenue fund, whereas the

retirement systems receive their funds from contributions from individual members, rather than

from appropriations by the General Assembly. Yet, the Cour1 does not find this difference to be

determinative in this case.

191. In AG Opinion 2008-03, n. 5, where the Endowment Fund was distinguished

from the funds managed by the retirement systems, it was opined that "tt)he monies are not

received from a source that connects thern intrinsically with the riglits of particular persons," and

the General Assembly has "continuiug authority to expend that money as it deems fit"

However, this authority is not controlling. At best, it could be persuasive. However, the Court

finds that it is not.

192. Former R.C. 183.08 states the Endorsment Fund "shall consist of amounts

appropriated from the tobacco use prevention and cessation trust fund ..." Endowinent is

defined in Black's Law Dictionary as "[tJhe act of settling a fund, or permanent pecuniary

provision, for the maintenauce of a public institution, charity, college, etc." (Emphasis added)

193. Former R.C. 183.08 further states: "Disbursements from the fund shall be paid by

the treasurer of state only upon instruments duly authorized by the board af treistees of the

foundation." (Emphasis added)

194. The Court finds that the General Assembly did not act within the scope of its

legislative authority in taking back the monies it had previously given to the Endowment Fund,

as the Eiidowment Fund is a charitable trust created under R.C. Chapter 183. While this Court

rccognizes that appropriations are subject to future change in accordance with the powers

granted to the General Assembly under ttie Ohio Constitution, this was not "re-appropriation."
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The fact that these funds originally at one point came from the General Revenue Fund does not

changc anything.

D. II.I3. 544 Unconstitutionally Impairs Vested Trust Rights

195. Plaintiffs have a substantial likeliliood of success on the tnerits of their claim that

H.B. 544 uneonstitutionally impairs vested trust rights by attempting to divert monies from the

Foundation to the Jobs Fund for the Stimulus Proposal, in violation of Art. 1, § 10, of the United

States Constitution and Art. 11, §28 of the Ohio Constitution.

196. The Endowment Fund is a trust fund. "A trust is created when a settlor conveys

property to a trustee with a manifest intent to impose a fiduciary duty on that person

requiring that the property be used for a specific benefit of others." Branson School District

RE-82 v. Rorner, 161 F. 3d 619, 633 (10th Cir. 1998), citing Restatement (2) of Trusts §§ 2,

17, 23, & 23 cnit. a (1959).

197. R.C. Chapter 183 created the Endovnnent Fund as a trust: the settlor (the State of

Ohio) conveyed the property (transferred monies into the Endowment Fund) to a t.rustee (R.C.

183.08 desiguates the Foundation as "trustee") with a nianifest intent to impose a fiduciary duty

on the trustee (R.C. 183.07-.08 expressly impose fiduciary "duties" on the Foundation) requiring

that the property be used for the specific benefit of others (the Fund must be used for tobacco

cessation and prevention for the specific benefit of Ohio tobacco users and its youth, R.C.

183.07).

198. The stauEtory scheme creating the Endowment Fund has all the elentents of a

trust: a trustee (the Foundation), trust corpus (the Endowment Fund), and trust beneficiaries

(Ohio's youth and tobacco users). State ex rel Preston v. Eerguson (1960), 170 Ohio St. 450,

464 ("there is no question that the flrnds [in the School Employees Retirement System] are trust
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funds"); United States v. Mitchell, 463 U.S. 206, 224-25 (1983) (the General Ailotment Actof

1887 and its implenenting regulations created a trust: "All of the necessary elements of a

common-law trust are present: a trustee (tthe iJnited States), a beneficiary (the Indian allottes),

and a trust corpus (Indian timber, lands, and funds)"); padistnan v. Moore, 384 S.E.2d 816, 821

(W.Va. 1989) ("[a] review of the [Public Employees Retirement System statute reveals a classic

example of a`statutory' trust" - public retirees are the trust beneficiaries, the PERS fund is the

trust corpus, and the PF,RS Board of Trustees is "trustee"); Pelt v. State of Utah, 104 F. 3d 1534,

1542-43 (10°i Cir. 1996) (Congress created a statutory trust of oil royalty funds for the benefit of

a group of Navajo Indians by establishing a trust-like structure with all eletnents of a trust: a

trustee, beneficiary, and corpus).

199. Apaa2 from establishing all elements of a trust, the Generai Assembly

demonstrated its intent to create ttte Endowment Fund as a trust in two other ways:

(1) In R.C. 183.08(A), the General Assembly expressly designated the Foundation as

"trustee of the Endowment Fund. The word "trustee" has a distinct legal meaning: a"person

holding property in trust." Restatentent (2d) of Trusts §3(3) (1959). R.C. 1.42 mandates that

"[w]ords and phrases that have acquired a technical or particular meaning, whether by legislative

definition or otherwise, shall be construed acoordingly." Rockfeld v. First Nat'1 Bank of

Springfield (1907), 77 Ohio St. 311, 326 (courts are required to give words in statutes their

distinct legal meaning; wlien lawrnakers are making law, "[t]hey cannot be presumed to have

been simply dealing with legal tenns in a loose" fashion); NLRB v. Arnax Coal Co. (1981), 453

U.S. 322, 329 ("[w]here Congress uses ternLs that have accumulated settled meaning under either

equity or the conm7on law, a court must infer, unless the statute otherwise dictates, that Congress

means to incorporate the established meaning of these terms").
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(2) The General Assembly imposed mandatory fiduciary duties and restrictions upon the

Foundation as trustee. Ohio SocietyJ'or Crippled Children and Adults, Inc. v. McElroy (1963),

175 Ohio St. 49, syllabus ¶1 (in determining whether a trust has been created, "the question is

wlrether the settlor not only expressed a desire that the recipient of the property use it in a certain

way, but whether he expressed an intention to impose a duly upon the recipient to so use it.).

200. As the corpu.s of the Trust, the Esndowment Fund can be used "only for the

purposes contemplated in the tnist." Shuster v. North American Mortgage Loan Co. (1942), 139

Ohio St. 315, 342.

201. The trust is irrevocable because the State, as settlor, did not reseive any right of

revocation.

202. Having established the Endowment Fund as a trust eight years ago, the State does

not now have the power to revoke the trust because it did not reserve any right of revocation

when the trust was created. In re Guardiansliip of Lombardo (i999), 86 Obio St. 3d 600, 607

("[i]t is a well-foimded principle that where the settlor makes no reservation in the language to

amend or revoke a trast, lie or she may not unilaterally revoke the trust"); Lourdes College of

Sylvania v, Bishop (1997), 94 Obio Misc. 2d 51, 56-57 ("after (he g,rantor has completed the

creation of a trust, she is without rights, liabilities, or powers over the trust unless expressly

provided for by the trust agreetnent ..... Thus, unless the grantor has retained the power, she

may not modify or revoke the trast"); Restatement (2d) of Trusts § 367 (1959) ("[i]f a charitable

trust has once been validly created, the settlor cannot revoke or niodify it unless he has by the

terms of the trust reserved a power to do so").

203. R.C. Chapter 183 must be construed consistently with the well-settled trust rule of

irrevocability at the time the Endowment Fund was created because the statute did not expressly
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state otherwise. State ex rel. Morris v. Sullivan (1909), 81 Ohio St. 79, syllabus ("[s]tatutes are

to be read and construed in a light of and with reference to the rules and principles of the

common law in force at the time of their enactment, and in giving construction to a statute the

Legislature will not be presumed or held to have intended a repeal of the settled rules of the

common law, unless the language employed by it clearly expresses or imports such intention");

Restateinent (3d) of Trusts § 4 cmt, g (2003) (the terms of statutory trusts, if not expressly set

forth in the statute, "are supplied by the default rutes of general trust law").

204. Divesting the trust beneficiaries' rights in the Endowment rtmd violates the Ohio

and Federal Constitutions.

205. Article 11, §28 of the Ohio Constitution and the Contract Clause of Article 1, §10 of

the Fedcral Constitution prohibit the General Assenibly from interfering with vested trust rights

or impairing trust obligations. State ex rel City ofYoungstown v, Jones (1939), 136 Ohio St. 130,

136, ("[t]he General Assembly ... could not interfere with vested rights or impair the obligations

of existing contracts in violation of Section 28, Ai-ticle II of the state Constitution and the

contract clause of Section 10 of Article I of the federal Constitution"); State v. Walls (2002), 96

Ohio St. 3d 437 @¶9 (it is "settled in Ohio that a statute runs afoul of [the prohibition in Section

28, Article II of the Ohio Constitution against retroactive laws) if it takes away or iinpairs vested

rights acquired under existing laws").

206. "1`he Endowment Fund's beneficiaries have constitutionally protected vested rights

in the trust res. Once the General Assembly transferred monies to the Endowment Fund to be

held by the Foundation in trust, those funds were impressed witlr a trust outside the state

treasury, R.C. 183.08(A), and the equitable riglrts of the class of trust beneficiaries, including

Ohio tobacco users, vested in the Fund. First Nat'1 Bank of Cincinnati v- Tenney (1956), 165
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Ohio St. 513, 518 (when a trust is created, "the settlor transfers and delivers property to a trustee

,., and designated beneficiaries take iinmediate vested interest in such property"); Braun v.

Central Trust Co., (1952), 92 Ohio App. 110, 116 (when a trust beconres effective, the legal and

equitable titles "vest immediately": truest beneficiaries are "vested with the equitable title" and

legal title is vested in the trustee); Herrnann v. Brighton Gerntan Bank Co. (1914), 29 Ohio Dec.

626 at *4 ("in a trust, the equitable title vests in the cestui que hvst [tlte beneficiaries]"); Hatch v.

Lallo, 2002 WL 462862, "2 (Ohio App. 9'h Dist. 2002) ("a settlor's transfer of the trust

property's legal title to a trustee accomplishes [the] separation" of "equitable and legal"

ownership interests between the trust beneficiary and the trustee).

207. The State's attempt to revoke the Trust and liquidate the Endowment Fund

substantially impairs the obligations of the Ttvst and the vested rights of the Trust beneficiaries,

including the individual Plaintiffs, in violation of the Contraet Clauses of the Pederal and Ohio

Constitutions, Art. 1, §10 of the United States Constitution and Art. II, §28 of the Ohio

Constitution, Jones, supra, 136 Ohio St. 130, 136 ("[t]he General Asseinbly ... could not

interfere with vested rights or impair the obligations of existing contracts"); Toledo v. Seiders

(1910), 23 Ohio Cir. Dee. 613, 1910 WL 1216, at **2, 5-6, aff d as modified, (1911) 83 Ohio St.

495 (the General Assembly was "without autbority to take the entire control and management of

[the trust property] from the trustees ...."), citing New Gloucester School Fund v. Bradbury

(1834), 11 Me. 118, 1834 WL 473, at **5-6 (statute that purported to divest statutory trust rights

by transferring the endowment fund from the original trustees was ati unconstitutional

inipairment of contraet); Dadisman, supra, 384 S.E. 2d at 829-30 (state's diversion of public

employer contributions from the Public Employees Retirement System was an unconstitutional

invasion of trust funds: "We would be faithless to our constitutional duties to allow a raid on the
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PERS trust for purposes of political expediency." The public etnployers' PERS contributions are

"part of the corpus of the trust and are not thereafter state funds available for expropriation or use

for any purpose other than that for which the moneys were entrusted"); Kapiolani Park

Preservation Society v. I-Ionoludu, 751 P. 2d 1022, 1025-27 (I-Iaw. 1988) (state's repeat of prior

stattrte that had created a trust and attenpt to transfer away portions of trust corpus impaired the

obligations of the tntst in violation of the Contract Clause of the Federal Constitution).

208. H.S. 544's impairment of the '1'rust is not "reasonable and necessary" to serve

important state purposes. United States Trust Company of New York v. New Jersey (1977), 431

U.S. 1, 29-31; Energry Reserves Group, Inc. v. Kansas Power and Light Co. (1983), 459 U.S.

400, 412-13 n. 14; A.r.vociation of'Surrogafies and Supreme Court Reporters v, State ofNew York

(2d Cir. 1991), 940 F. 2d 766, 771-72 ("when the state's lcgisla6on is self-serving and impairs

the obligations of its own," courts do not defer to the legislative judgment but, instead, engage in

"a more searching analysis"; the new legislation can "survive senttiny only if it is reasonable and

necessary to serve an important public purpose").

209. Depleting the Endowment Fund is rumecessary because there are less drastic

alternatives to serve the State's goal mider the Stimulus Proposal and H.B. 544 of creating jobs

in Ohio. The State of Ohio offercd no evidence ort this issue. The only evidence supports the

conclusion that the State's impairment of the Trust is not necessary because there is at least one

equally effective and less drastic altemative to fund $230 rnillion of the Stimulus Proposal, rather

than diverting the monies from thc Endowment Futrd: general obligation bonds, as Governor

Strickland originally proposed on a much grander scale for the same purpose earlier this year.

[Hearing Tr., Vol. III, at 75-86 (Proctor)] [PI. Exs. I 1-12]_
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210. Plaintiffs tlierefore have a substantial Iilcelihood of success on the merits in

establishing that H.B. 544 impairs the Trust in violation of Art. 1, §10 of the United Statcs

Constitution, and Art. 11, §28 of the Ohio Constitution, and thus establishing that those portions

of H.B. 544 that purport to revoke the Trust and liquidate the Endowment Fund are invalid and

void ab fnitio.

211. To the extent that Amended S.B. 192, prior to its repeal on May 6, 2008, purported

to liquidate the Endowment Fund and divert its moneys elsewhere, Amended S.B. 192 is also

unconstitutional and of no legal effect for the same reasons.

XIV. Irreparable Harm

212. IJnder Ohio law, a party rnay only seek an injunction to guard himself, not tlrird

parties, from harm. To have standing for in}unctive relief, the injunction sought must providc the

moving party with some tangible good. The moving party must prove by clear and convincing

evidence that he has a "personal stake" in the granting of the injunction. Crestmont Cleveland

Pshp. V. Ohio Dep't of$ealth (10°i Dist., 2000), 139 Ohio App. 3d 928, 936. To establisli that

personal stake, the moving party must show that he faces an immediate threat of irreparable

injury. Fraternal Order ofPolice v. City afCleveland (2001), 141 Ohio App. 3d 63, 74.

213. A party caimot demonstrate irreparable harin by showing that it will only sustain

economic harm. A financial loss can be compensated by moncy damages, whereas, as the Tenth

District Court of Appeals explained, "irreparable harm copsists of the substantial threat of

material injury that cannot be compensated with monetary damages." Sabatino v. Sanfillipo (10`h

Dist., Dec. 7, 1999), Case No. 99 AP-149, 1999 Ohio App. LEXiS 5805, *7, quoting

Agrigeneral Co. v, Lightner (3r° Dist., 1998), 127 Ohio App. 3d 109, 115.
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214. Absent the requested injunctive relief, the individual Plaintiffs will immcdiately

suffer irreparable harm. Unlawful impairtnent of constitutional rights necessarily results in

irreparable harm. United Auto Workers, Local Union 1112 v. Philomena, 121 Ohio App. 3d 760,

781 (10th Dist. 1998) (injunctive relief is warranted because enforeement of an unconstittitional

provision and the resultant loss of constitutional rights causes irreparable harm); American Civil

Liberties Union nf Ky. v. McReary County, Ky., 354 F.3d 438, 445 (6th Cir. 2003) ("when

reviewing a motion for preliminary injunction, if it is found tliat a constitutional right is being

threatened or impaired, a finding of irreparable injury is maiidated") (citing Elrod v. Burns, 427

U.S. 347, 373 (1976)); Overstreet v. Lexington-Fayette Urban Cly. Gov't, 305 F.3d 566, 578 (6th

Cir. 2002) ("a plaititiff can demonstrate that a denial of an injunction will cause irreparable harm

if the claim is based upon a violation of the plaintiffls constitutional rights").

215. Injtmotive relief is the proper remedy in order to prevent state officials from

carrying out unconstitutional statutes, including those that unconstitutionally impair a coutract.

University of Hawaii Professional Assembly v. Cayetano, 183 F.3d 1096, 1108 (9th Cir. 1999)

(affinning grant of preliminary 4njunction against operation of statute that miconstitut3onally

impaircd contract); Hubbell v. Leonard, 6 F. Supp. 145 (C.D. Ark. 1934) (appropriate relief for

unconstitutional impairment of contracts was to enjoin state officials from diverting revenue

sources that were already committed under the contracts atrd to declare the unconstitutional

statutes "null and void"); Davni v. Blackwell, 83 F. Supp.2d 906 (S.D. Ohio 2000) (enjoining

Ohio state official from etrforcing unconstitutional statute); Planned Parenthood Ass'n of

Cincinnati, Inc. v. City of Cincinnati, 822 F.2d 1390, 1400 (6th Cir. 1987) (uphotding

prelimitiary injutiction preventing enforcenient of unconstitutional city ordinance).
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216. Without injunetive relief, Plaintiffs will also suffer imminent irreparable harm

because they have no adequate remedy at law. In order for a legal reniedy to be adequate, it

"shall be in ail respects adequate to justify the refusal of the injunction upon that ground.... It is

not enough that there is a remedy at law; it must be plain, adequate and coinplete; or in other

words, as practical, and as efficient to the ends of justice and its prompt administration, as the

remedy in equity." Mid-A nerica Tire, Inc. v. PZ'Z Trading Ltd., 95 Ohio St. 3d 367, 380 (2002).

H.B. 544 purpoits to coinpletely liquidate the Endowment Fund and divert those funds

elsewhere.

XV. Harm to Third Parties

217. 'I'hird parties will be harmed if injunctive relief is not granted. The intended

beneficiaries of the Trust will suffer an increase in tobacco-related disease and mortality, and

sufYer significant additional tobacco-related health care costs, if the Endowment Fund is depleted

and the scope and inipact of the types of tobacco prevention and cessation programs that the

Foundation fonncrly funded are reduced or discontinued. [Hearing Tr., Vol. ll, at 176-77, 204-

07 (Healton)] [Crane Dep. at 24-25] [Wewers Dep. at 18-19, 26-271

218. No batm will result from granting preliminary injunctive relief to preserve the

status quo, because the State has otlier, equally effective alternative means of aclrieving its stated

policy interests without depleting the Endowment Fund. In addition, duiing the pendency of this

case, the remainder of thc Endowment Ptmd in excess of $ I90 million may eontinue to be used

to fund or carry out tobacco control, prevention, and cessation research and progratns in Ohio.
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XVI. Public Interests Served

219. The public interest will be served by granting injunctive relief. "It is always in

the public interest to prevent violation of a party's constitutional riglits." Dejk Vu of Nashville,

Inc. v. Metro. Gov't ofNashvidle, 274 F.3d 377, 400 (6th Cir. 2001).

220. Injunctive relief will protect the public by preserving the Endowmeut Fund and

prcventing an urmecessary increase in tobacco-related disease and mortality in Ohio and the

substantial costs of associated niedical treatment.

221. A preliminary injunction is necessary to preserve the status quo pending final trial

of this action.

XVII. Boud

222. "I'his Court has the discretion to dispense with a botid for the issuance of a

preliminary injuneLion. Vanguard Transp. Systems, Inc. v. Edwards Transfer & Storage Co., 109

Ohio App. 3d 7R6, 793 (10th Dist. 1996) (holding that bond was not required for preliminary

injunction to be operative, and stating that "the court's discretion as (o the amount of the bond

includes discretion to require no bond at all").

223. There is no risk of loss upon the continuation of the Court's prior freeze order

because the assets of the Endowment Fund will remain in the Treasurer's custody during this

case, where the tunds are to be invested in a prudent manner. Therefore, no bond will be

reqnired.

XVIII. Order Of The Court

For all of thcse reasons, it is hereby ORDERED that a preliminary injunction issue on the

following terms:
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(A) The freeze order entered by this Court on April 10, 2008, as modified on April 24

and 30, 2008, May 9, 2008 and June 25, 2008, shall remain in full force and effect until further

order of this Court. As such, Defendants State of Ohio, the Treasurer, the Ohio Attorney

General, Director Alvin D. Jackson, the Ohio Department of Health, all of Defendants' officiats,

agents atid representatives, and anyone acting in concert with them or on their behalf are hereby

enjoined from enforcing, implementing, or otherwise acting on any provision of H.B. 544, or tlie

repealed portions of Amended S.B. 192, relating to the monies in the Fndowment Fund or the

Legacy contract until the Court enters final judgment following trial on the merits. All actions,

orders, directives, instructions or other state actions that purport to enforce or take any action

relating to, or in reliance on, those provisions of H.B. 544 and Amended S.B. 192 are hereby

rendered void, inefPective and enjoined until final judgment is entered following the trial on the

merits.

(B) All assets, investments, funds, proceeds, monies or other a nounts that are in the

Endowment Fund sb.all remain in the Fndowment Fund in the Treasurer's custody and shall not

be moved, expended, disbursed, appropriated, andlor transferred until further order of this Court.

lf additional monies from the Endovnnent Fund are necessary to continue to fund tobacco

prevention, control, or cessation programs in Ohio during the pendency of this case, the

Foundation or any otlier party may apply to the Court for limited relief from this preliminary

injunction for those purposes.

(C) No bond shall be required.

IT IS SO ORDERED.
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