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I. EXPLANATION OF WHY THIS IS A CASE THAT INVOLVES
SUBSTANTIAL CONSTITUTIONAL 1SSUES AND IS ONE OF PUBLIC
OR GREAT GENERAL INTEREST

Pursuant to S. Ct. Prac. R. 111, § 5, Amici Curiae, The Academy Of

Medicine Of Cleveland & Northern Ohio, T'he American Heart Association, The

American Heart Association Great Rivers A[tiliate, The An7erican Lung Association, The

American Lung Association Of The Midland States, The American Cancer Society Ohio

Division, The Anierican Cancer Society Cancer Action Network, The Association Of

Ohio Health Commissioners, The Campaign For Tobacco-Free Kids, The Ohio Public

Health Association, and The Ohio State Medical Association stibmit this meniorandum to

urge the Supreme Court to acceptjur•isdiction in the above-captioned case because it

involves substantial constitutional questions, S. Ct. Prac. R. II, § 1(A)(2) and "question[s]

of public or great general intere,st." S.Ct. Prac. R. U. § 1(A)(3). In particular, the

resolution of the constitLitional question of whether the General Assembly has the power

to divert the fiands from the Ohio Tobacco Use Prevention and Control Endowment Fund

("Endowment Fund") - a permanent trust fund created outside of the state treasuiy - has

grave implications for the lives and health of literally hundreds of thousands of Ohioans,

both adults and children. Amici respectfully subtnit that it is of the utinost iniportance for

the Supreme Court to review this case and reinstate the injunction issued by the trial court

requiring that the Endowment Fund be used for its intended purpose: support of tobacco

prevention and cessation programs for the benefit of Ohioans. In the absence of such

injunction, the funds will be used for other purposes to the great detriment to the health of

Ohioans and the tiscal well-being of Ohio.

Amici are state and national voluntary and pi-oPessional organizations dedicated to

promoting and protectitig the public health. Each has detailed knowledge and expertise



regarding the devastating impact that tobacco use has on the lives and health of Ohioans

and the economy of Ohio, the important public health successes of the programs

supported by the Endowment Fund, and the consequences to Ohioans and Ohio should

the work supported by the Endowment Fund be pernianently ended.

A. TOBACCO USE HAS DEVASTATING HEALTH AND FISCAL
CONSEQUENCES FOR THE NATION AND FOR OHIO

Tobacco use is the leading cause of preventable death in the lJnitcd States,

causing more than 400,000 premattue deaths each year.' The annual number of deaths

due to cigarette stnoking is substantially grealer than the cotnbined annual number of

deaths due to illegal dtug use, alcohol consumption, autotnobile aceidents, fires,

homicides, suicides, and AIDS.' In Ohio, approximately 18,600 people die prematurely

every year from a tobacco-related disease resulting in over 264,000 years of life lost.3

Nearly 400,000 Ohioans sufler from at least one snioking attributable illness `4

Sinoking causes cardiovascular disease (including heart attacks), coronary heart

disease, emphysema, aortic aneurysms, lung cancer, bladder cancer, esophageal cancer,

kidney cancer, laryngeal cancer, oral cancer, pancreatic cancer, acute mycloid leukemia,

stomach cancer, cervical cancer, among other diseases.s Smoking during pregnancy and

infant exposure to tobacco smoke causes poor birth outcomes, such as premattu-ity, low

birth weight, respiratory problems in the newborn and sudden infant death syndrome.6

' U.S. Centers for Disease Control and Prevention, Srnoking-Attributable iulortatity, Yeats of Potential Life

Lost, and Prodtrotivity Losses-United States, 2000-2004. MMWR 2008: 57(45); t226-1228.
2 U.S. v. Phi(ip Morris, 449 F.Supp.2d I, 146 (D.D.C.2006).

U.S. Centers for Disease Control and Prevention, State-SpeciJic Sntolring-Attrihutable Mortaliry and Years

ofPotentiall.ifeLost-UnitedStates,2000-2004. MMWR2009:58(02);29-33.

° A. Hyland et af., Roswell Park Cancer Institute, Cigarette Smoking-.9ta•ibutable A4orbidity by State

(2003), available at ht[p:,'roswell.tobaccodocimients.o ^noik>iditvlmoibidnx h_v_ztate.htm
Office on Sntokuig and Health, U.S. Centers foi Disease Control and Pievent on, 7'he Ifealth

Consequences of Smoking: A Report of the Surgeon General (2004).

° Instittite of Medicine, Gnding the Tobacco Problem: A Bhreprint for the Nation, 29 (2007).
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Exposure to secondhand smoke causes heart disease, lung caiicer, and a myriad of other

health problems.7

"I'obacco's toll of death and disease imposes enortnous economic burdens on the

United States as a whole and on Olzio. According to tlie Centers for Disease Control and

Prevention, national private and public health care expenditures for smoking related

health conditions amount annually to an estimated $96 billion with lost productivity

accounting for another $97 billion.a Tobacco-related health care costs in Ohio, alone,

amount to $4 billion every year.9 Lost productivity due to smoking costs Ohio another

$4.8 billiou annually.10 Because Medicaid eligible adults sznoke at much higher rates

than the population in general, tobacco-related disease places a particular burden on the

Medicaid program. The histitute of Medicine estimates that, nationally, smoking causes

$28.4 billion in federal and state payments to Medicaid.tt Ohio would save a projected

$550 million over live years if all of its Medicaid recipients stopped su2oking. 12

B. THE VAST MAJORITY OF SMOKERS BECOME ADDICTED AS
TEENS

The public importance of the issues presented in this case is heightened by the

fact that smoking is in many ways properly characterized as a pediatric epidemic,

' U.S. Centers for Disease Control and Prcverition Fact Sheet, Secondhand Smoke Causes Heart Drsease

(updated May 29, 2009) (reporting that between 22,700 and 69,000 people die each year as a result of heatr
disease caused by secondhand smoke); U.S. Centers for Disease Control and Prevention Fact Sheet,

Secondhand Sntoke Causes Lung Cancer (up(iated May 29, 2009); U.S. Centers for Discase Contt'oI and

Prevention Fact Sheet, Secondhand Smoke Caat.ses Suddcn Infant Death Shndronie (updated May 29, 2009).

s U.S. Ceiters for Disease Control and Prevention, Smoking-Attributable Mortalro,, Years of Potential L ife

Lost,andProdarctivityLosses-UnltedStates,2000-2009. MMWR 2008: 57(45); 1226-1228.

9 Campaign for Tobacco Free Kids, A Broken Prorni,se tn Our Children: TFie 1998 State Tobacco Settlement

11 Years Later (2009).
10 U.S. Centers for Disease Control and Prevention, Data Nighllghts 2006 (aud underlying CDC

data/estiniates); U.S. Centers for Disease Control and Prevention's STA'I'E System average annual
smoking attributable productivity losses from 1997-2001 (1999 estimates updated to 2004 dollars); U.S.

Centers for Disease Conlrol and Prevenlion, State-Specific Smoking-Attributable Mortality and Years of

Potential Life Lost United States, 1000-2004, (MMWR) 58(2), January 22, 2009.

" Institute of Medicine, Ending the Tobacco Problem: A 8lueprint for the Nation, 30 (2007).
12 American Legacy Foundatioti, Saving Lives, Saving Money 11. (2007).
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ovettivheltningly fueled by teenagers who are too young to appreciate the consequences of'

their actions and who then become life-long addicts. Nearly 80% of li£e-long smokers

start before the age of eightecn and nearly 90% start before they turn twenty.rj 't'he

tobacco industry has long understood that "the base of [its] business is the high school

student"14 and has aggressively marketed its deadly products to the young people it has

chillingly described as "replacement" smokets.rs One-third of these tecn smokers will

die prernaturely from a smoking-attributable illness.16 Congress explicitly based the

recently enacted Family Smoking Prevention and Tobacco Control Act, Pub. L. No. 1 l1-

31, 123 Stat. 1776 (2009), on findings regarding the grave itnpact of snloking on youtli,

see, e.g., Sec. 2 (1) ("The use of tobacco proclucts by the nation's children is a pecliatric

disease of cousiderable proportions that results in new generations of tobacco-dependent

children and adults"); See. 2 (4) ("Virh.tally all new users of tobacco products are under

the minimum legal age to purchase such pro(lucts").

C. THE SCIENCE-BASEI) PROGRAMS SUPPORTED BY'II3E
ENDOWMENI' FUND SAVE LIVES AND MONEY

Smoking is a powerful addiction that, once in place, is extremely diflictilt to

overcome. While more than 70% of smokers say that they want to quit, only about 5%

are successful for three tnonths or more in any given year." This is due in substantial

part to very high relapse rates and the erroneous, although widely held, view that quitting

is simpty a matter of will power. But there is a growing body of scientifte knowledge

regarding specific services and supports that will help smokers successfully quit. 7'here

" Calculated based on data in Substance Abuse and Mental HealCh Services Adrninistration (SAMHSA),
Resarlts from the 2006 National Survey on Z)rzrg Use and Health (NSDUH) (2007).

U.S. v. Philip Morris, 449 F.Supp.2d 1, 596 (D.D.C. 2006).

Id. at 28, 852.
Oftice on Sinoking and Health, U.S. Centers for Disease Control and Prevention,7'he Health

Consequences ufSnroking: A Report of the Surgeon General 873 (2004).
r' U.S. Centers for Disease Control arid Prevention, Cigarette Srnoking Among,4dzdts, Unrted States, 2000.

MMWR 2002: 51(29): 642-645.
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is also a growing body of scientific knowledge about how to prevent young pcoplc from

starting to smoke in the first place. The Endowment Funcl-supported Ohio Tobacco Llse

Prevention and Control Foundation ("Foundation"), before its dissolution, was a na.tional

leader in implementing scienc.e-based, effective programs to help prevent young people

from starting to smoke and to help stnokers quit for good.

By way ofjust a few examples witll which Anlici are well-acquainted, the

Foundation's cessation programs included a highly ef[ective telephone Quit Line

reaching tens of thousands oP Ohioans; sponsored in-person counseling programs; and the

delivery of subsidized nicotine replacement therapies through an innovative

public/private partnership. The Foundation's youth eountermarketing campaign, Stand,

was widely credited with doing an excellent job of getting its tobacco prevention

messages to and mobilizing youth. In both its adult and youth-focused programs, the

Foundation importantly placed a partienlar emphasis on reaching those populations at

most risk of tobacco dependence and tobacco-related death and disease. It worked closely

and effectively with county and other public and private local organizations in order to

build a successful tobacco control infrastrueture. The Foundation also invested wisely in

the statewide surveillance of tobacco use attitudes and behaviors among both adults and

youth to assure the necessary franiework to judge the success of its programs.

The clear evidence shows that the Foundation's programs worked. In the all-

itnportant area of youth prevention, on the Foundation's watch from 2000 to 2008, the

smoldng rate of Ohio higli school students dropped 41 %. During that sanle period the

smoking rate ofmiddle school students dropped an even niore drainatic 64%.18

18 Tobacco Use Prevention and Cessation Program, Ohio Department of Health, Ohio Youth Tobacco

Survey, 2008. (2009).



Also from 2000 to 2008, adult smoking rates in Ohio dropped by over 23%. As a

result, there were approximately 450,000 fewer adult smokers in Ohio in 2008 than there

were in 2000.19 This drop substantially exceeded the declines in stnoking rates that were

observed more generally--in fact, it was 50% more than the decrease in smoking rates in

states contiguous to Ohio 20 Amici estimate that, for the period 2000 to 2008, rouglily

229,000 premature tobacco-related deaths were prevented in Ohio, thanks in large part to

the Endowment Fund's investmezt in quality tobacco control progranis ^^

In addition to deaths averted, declines n smoking i-eap concrete health benefits

and concomitant cost savings. Expert actuaries liave estiniated that insurance savings per

quitter amount to $213 in the first year and $1,096 in the fifth year.22 These savings are

achieved from lower rates of disease, for example, stroke, coronary heart disease and

adult pneunlonia among smokers. For smokers who quit, the added risk of heart attack

drops 50% within one year and is the same as a non-smoker's after fifteen years. Lung

fanction begins to improve after between two weeks and three months of stopping

smoking and cancer risk begins a gradual ctecline. Ten years after quitting, a foimer

smoker's risk of dying from lung cancer is half that of a smoker's.23 Savings are also

realized from lower rates of low birth weight babies and childhood ear itiCections among

"' U.S. Centers for Disease Control and Prevention, Behavioral Risk Factor- Surveillance Sptem S'urvey

Data (2008) (Prevalence and Trends Data section, State: Ohio; Year: 2000; Category: Tobaoco
Use Question: Adults who are current smokers.); U.S, Census Bureau, State and County Quickfac•ts: Ohio,
hrtp,lquickfacts.census.g.ov cffd/states3900Q^htnil (accassett 7 ir u^r v 8, 2010).
20 U.S. Centers for Disease Control and Prevention, Behaviorat Rrskl-actor Sur•veillance System Survey

Data (2000 and 2008)
2' Id.; One half of life-ti ne smokers will die prematurely from tobacco-related disease. Office on Smoking

and Healtlt, U.S. Centers for Disease Control and Prevention, The Health Consequences ofSmoking: A

Report of the Smgeon General 873 (2004).
22 Kate Fitch, Kosuke Iwasaki. & Bruce Pyenson, Mitliman, Inc., Covering Smoking Cessation as a Health

Benefit: A Casefor Enzployers (2006), available a7 htLp.Y)us^w ctri.wisc cau/Em^lovti s/t,eg_ac,) coverage

tob treat.pdf.
2' See generally Otfice on Smoking and Health, U.S. Centers for Disease Control and Prevention, The

Health Consequences ofSmoldng: What it Means to You (2004).
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smokers' children.24 Inereasing cessation rates also lowers the high costs of lost

productivity due to tobacco-related disease. With fewer smokers, second hand smoke

becomes less pervasive and less of a danger to non-smokers, and young people who do

not start smoking largely avoid smoking-related diseases.

II. THF, INTERES'I'S OF THE AMICI CURIAE

Amici Curiae include the following organizations:

'I'he Academy of Medicine of Cleveland & Northern Ohio (AMCNO) is a

professional nonprofit trade association, which was first established in 1824, representing

more than 5,000 physicians, medical residents, medical students and physician groups

from the contiguous counties in the Noi-thern Ohio region. Its mission is to support

physicians as strong advoeates for all patients and to promote the practice of the highest

quality medicine. The AMCNO is dedicated to building healtliier lives, free of heart

disease and stroke, climinating cancer and protecting patients through education,

advocacy and the promotion of public health initiatives.

7'he American Cancer Society (ACS) is the nationwide community-based

voluntaiy health organization dedicated to eliminating cancer as a major health probleni

through research, education, advocacy and service. Reseai-ch conducted by ACS was

instrumental in establishing the original link between tobacco use and cancer. ACS Ohio

Division is our chartered affiliate in the state. The American Cancer Society Cancer

Action Network (ACS CAN), the nonprolit, nonpartisan advocacy affiliate of the ACS,

supports evidencc-base.d nolicy solutions designed to eliminate cancer as amejor health

problem. ACS Ohio Division and ACS CAN have volunteer advocates who work to

promote effective tobacco control policies throughout the state.

-7-



The American Heart Association is the nation's oldest and largest voluntaty

health organization dedicated to building healthier lives, free of cardiovascular diseases

and stroke. The AHA's itivolvement in tobacco prevention and cessation advocacy and

education stems firoin the fact that snioking is a major preventable risk factor for the

nation's numbe• one and number three killers, heart disease and stroke.

The American Lung Association is the nation's oldest voluntary health

organization, with 450,000 volunteer.s and afCrliates in a1150 states and the District of

Coluinbia. The American LLmg Association of the Midland States is our cliartered

association for Ohio. Because cigarette smoking is a major cause of lung cancer and

chronic obstructive pulmonary disease, the American Lung Association has long been

active in research, education and public policy advocacy on the adverse health effects of

tobacco products. The American Lung Association advocates for fully funding state

tobacco prevention and cessation programs at levels recomtnended by the Centers for

Disease Control and Prevention as one part of a comprehensive approach to reducing the

tet-rible burden caused by tobaceo use.

The Association of Ohio Il.ealth Commissioners (AOHC) is a non-profit

orgauization whose membership consists of Health Cotmnissioners and Administrators

from almost evety local health district in Ohio. The mission of AOIIC is to lead Ohio's

public health community by collaborating with its stakeholders to provide legislative and

administrative leadership and by providing public health professionals with a forum for

dialogue and continuing education. The AOI-iC works to strengthen the state of Ohio's

public liealth system and to protect its citizens against the disease threats of today by

promoting a vision for the fitture of healthy people in healthy communities in Ohio.



The Campaign for Tobacco-Free Kids is a 501(c)(3) nonprofit with more than

100 tnember organizations that works to promote public and private polices to prevent

and reduce tobacco use and its harms, especially among youth. As one important part of

that work, the Canrpaign tries to ensure that states use their tobacco settlement funds

effectively to address smoking-caused disease, prevent tobacco use among youth, and

reduce smoking-caused halnrs and costs.

The Ohio Public Ifealth Assoeiation (OPHA) is Ohio's oldest statewide

professional public health association and collectively represents diverse public hea1th

disciplines, frietids of public health, and those interested in public health issues. As the

Ohio affiliate of the Atnerican Public Health Association and a professional society for

those engaged or interested in public health, our mission is to create atid sustain an

environment and infrastructure to achieve the optimal health of every Ohioan.

The Ohio State Medical Association (OSMA) is a non-profit professional

association formded in 1835, and is comprised of approximately 20,000 physicians,

medical residents, and medical students in the State of Ohio. T'he OSMA's membership

includes most Ohio physicians engaged in the private practice of tnedicine, in all

specialties. The OSMA strives to improve public health through education, to eneourage

interchange of ideas atnong members and to maintain and advance the standards of

practice by requiring members to adliere to the coticepts of professional ethics.

III. STATEMENT OF FACTS AND THE CASE

Amici adopt and incorporate the Statemeilt Of Facts And The Case set forth in

Appellants Robert G. Miller, Jr., David W. Weinmann, and American Legacy

Foundation's Memorandum In Support of'Jurisdiction.
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IV. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No I: The Retroactivity Clause of the Ohio Constitution,
Article II, § 28, prohibits the General Assembly from divesting the equitable
trust cstate of, and depleting the previously disbursed monies held in, the Ohio
Tobacco Use Prevention attd Cotitrol Endowment Fund, which the General
Assembly specifically established and funded in 2000 as a permanent trust outside
the state treasury for lifesaving tobacco prevention and cessation programs.

Proposition of Law No^1I: House Bill 544's purported liquidation and depletion
of the Bndowment Fund violates the Contracts Clauses of the IInited States
Constitution, Article I, § 10, and the Ohio Constitution, Article II, § 28, by
substantially impairing pre-existing trust rights and obligations.

Proposition of Law No. III: The State cannot take advantage of its own
misconduct by deliberately setting up the very open meetings infractions that the
State now claims invalidate the contract the Tobacco Use Prevention and Control
Foundation enterecl into with American Legacy Foundation for the continuation of
tobacco prevention ancl cessation programs in Ohio.

Amici adopt and incorporate the argutnents in support of the three propositions of

law set forth in Appellants' Robert G. Miller, Jr., David W. Weinmann, and American

Legacy Foundation's Memorandum in Support of Jurisdiction.

V. CONCLUSION

'I'he public health issues itilierent in this case have profound implications for the

people of Ohio and for the nation as a whole. Amici respectfully urge the Suprenie Court

to hear this case because it involves substantial cotistitutional questions and due to the

great public importance of the issues presented.

Respectfully submitted,
_2%

R. Grcgory Stnith (0071493)
Jatnes E. Arnold & Associates, LPA
115 W. Main Street, Fourth Floor
Columbus, Ohio 43215
Ph: (614) 460-1610
Fax: (614) 469-1066

James E. Arncifd (0037712)

Counsel For Amici Curiae
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